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VOLUME  IV. 

Composition  of  the  Courts  reported,  during  the  period  covered  by  this  volume. 

MAINE— Supreme  Judicial  Court. 
Chief  Justice, 
Hon.  John  A.  Peters. 

Associate  Justices. 
Hqn.  Charles  W.  Walton,  Hon.  Artemas  Libbet, 

Hon.  Charles  Danforth,  Hon.  Lucilius  A.  Emery, 

Hon.  William  Wirt  Virgin,  Hon.  Enoch  Foster, 

Hon.  Thomas  H.  Haskell. 


NEW  HAMPSHIRE— Supreme  Court. 
Chief  Justice, 
i  Hon.  Charles  Dob. 

Associate  Justices, 
Hon.  William  H.  H.  Allen,  Hon.  Isaac  N.  Blodoett, 

Hon.  Isaac  W.  Smith,  Hon.  Alonzo  P.  Carpenter, 

Hon.  Lewis  W.  Clark,  Hon.  George  A.  Bingham. 

VERMONT— Supreme  Court. 
Chief  Justice, 
Hon.  Homer  E.  Royce. 

Assistant  Judges, 

Hon.  Jonathan  Ross,  Hon.  H.  Henry  Powers, 

Hon.  Wheelock  G.  Veazey,  Hon.  Russell  S.  Tapt, 

Hon.  John  W.  Rowell,  Hon.  William  H.  Walker. 


MASSACHUSETTS— Supreme  Judicial  Court. 
Chief  Justice, 
Hon.  Marcus  Morton. 

associate  Justices. 
Hon.  Walbridge  A.  Field,  Hon.  Charles  Allen, 

Hon.  Charles  Devens,  Hon.  Oliver  Wendell  Holmes,  Jr., 

Hon.  William  Allen,  Hon.  William  S.  Gardner.* 

Hon.  Marcus  P.  Knowlton.*/ 

RHODE  ISLAND— Supreme  Court. 
Chief  Justice, 
Hon.  Thomas  Durfeb. 

Associate  Justices, 

Hon.  Charles  Matteson,  Hon.  Pardon  E.  Tillinghast, 

Hon.  John  H.  Stiness,  Hon.  George  A.  Wilbur. 


CONNECTICUT— Supreme  Court  of  Errors. 
Chief  Justice, 
Hon.  John  Duane  Park. 

Judges, 

Hon.  Elisha  Carpenter,  Hon.  Dwight  Loomis, 

Hon.  Dwight  Whitefield  Pardee,  Hon.  Miles  Tobey  Granger.^ 

Hon.  Sidney  Burr  Beardsley.§ 

•  Resigned  September  7, 1887.  t  Appointed  September  14. 1887. 

t  Resigned  March  I,  1887.  I  Elected  by  Legislature  March  a,  1887. 
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RHODE  ISLAND. 
Supreme  Court. 

Michael  GAFFNEY 
t>. 

NEW  YORK  &  NEW  ENGLAND  R.  R. 
CO. 

1.  When  a  person  enters  npon  a  danger- 
ous employment,  he  not  only  assumes 
the  risk  ordinarily  incident  thereto,  but 
also  the  risk  he  may  incur  from  mani- 
fest perils  ;  he  cannot  recover  for  the 
voluntary  assumption  of  known 
risks. 

2.  Where  plaintiff,  a  brakeman  on  defend- 
ant's train,  knowing  of  a  lumber  pile 
near  the  track,  voluntarily  jumped  up- 
on a  train  moving  by  the  lumber  pile, 
and  was  injured, — Held,  that,  under  the 
circumstances,  he  could  not  recover. 

3.  Held  also,  that  he  could  not  recover,  be- 
cause the  piling  of  the  lumber  there  was 
an  act  of  plaintiffs  fellow  servant. 

(Providence  Decided  February,  1887.) 

ON  defendant's  petition  for  a  new  trial. 
Granted. 

Trespass  on  the  case  to  recover  for  injuries 
alleged  to  have  been  caused  by  the  defendant's 
negligence.  After  verdict  for  the  plaintiff  the 
defendant  filed  this  petition. 

Me$grt.  Frank  S.  Arnold  and  H.  Eugene 
Bo  lies,  for  defendant: 

The  plaintiff,  in  order  to  maintain  this  action, 
must  show:  (1}  that  the  injuries  he  received  were 
occasioned  solely  by  the  negligence .  of  the  de- 
fendant; (2)  that  he  himself  did  not  contribute 
to  them  by  a  want  of  due  care  on  his  own  part, 
or,  in  other  words,  that  they  were  not  in  any 
wise  the  result  of  his  own  carelessness  or  risky 
conduct.  Failing  to  maintain  either  of  these 
propositions  he  cannot  recover.  When  there 
is  some  evidence  in  support  of  both,  it  is  prop- 
erly submitted  to  the  consideration  of  the  jury 
as  a  question  of  fact.  But  when  all  the  testi- 
mony favorable  to  the  plaintiff  has  no  legal 
tendency  to  show  negligence  on  the  part  of  the 
defendant,  or  due  care  on  his  own  part,  or  does 
show  that  he  was  careless,  the  defendant  is  en- 
titled to  a  verdict  as  a  matter  of  law. 

Gahagan  v.  Boston  db  L.  R.  R.  Go.  1  Allen, 
187;  Callahan  v.  Bean,  9  Allen,  401-408;  Gav- 
ett  v.  Manchester  &  L.  R.  R.  Co.  16  Gray,  501- 
508;  Todd  v.  Old  Colony  &  F.  River  R.  R.  Co. 
3  Allen,  18-21;  KeUey  v.  Silver  Spring  Bleack- 
ingCo.  12  R.  I.  112-118. 

The  obligations  of  the  defendant  to  the  plain- 
tiff are  those  merely  which  grow  out  of  the  legal 
relation  of  master  and  servant,  and  the  defend- 
ant has  not  violated  any  duty  which  as  master 

it  owned  to  the  plaintiff  as  servant. 

k  L  n.  k.  b.,  v.  nr. 


I    Sullivan  v.  India  Mfg.  Co.  118  Mass.  806. 

And  the  law  is  clearly  settled  that  the  mas- 
ter, having  furnished  suitable  things,  is  not 
liable  for  an  injury  to  one  servant  occasioned 
by  the  use  of,  disuse  of,  or  failure  to  use  the 
same  by  another  servant  (see  Brown  v.  Min- 
neapolis A  St.  L.  R.  Co.  15  Am.  &  Eng.  R.  R. 
Cas.  888-885);  for  example:  servants  run  two 
trains  into  collision  (GiUshan  tum  v.  Stony  Brook 
R.  R.Co.  10  Cush.  228;  Hayes  v.  Western  R.  R. 
Co.  8  Cush.  270);  servants  make  up  a  train  of 
cars  with  platforms  not  adapted  to  each  other 
(Hodgkins  v.  Eastern  R.  R.  Co.  119  Mass.  419); 
a  servant  leaves  a  switch  open,  and  thereby 
destroys  the  track  on  which  another  servant  is 
riding  or  working  (Farwell  v.  Boston  db  W.  R. 
R.  Co.  4  Met.  49;  Oilman  v.  Eastern  R.  R.  Co. 
10  Allen,  283). 

Nor  is  the  master  liable  if  machinery  is  de- 
fective or  out  of  repair,  if  he  has  supplied  suit- 
able articles  to  repair  it.  The  omission  to  use 
these  is  the  omission  of  the  servant. 

Johnson  v.  Boston  Tow  Boat  Co.  135  Mass.  209; 
MeQee  v.  Boston  Cordage  Co.  189  Mass.  445;  Kel- 
leyv.  Norcross,  121  Mass.  508. 

In  Multey  v.  Rliode  Island  Locomotive  Works, 
14 R.  I.  204,  "No  new  chain  being  supplied," 
the  old  one  had  been  mended. 

One  who  voluntarily  enters  the  employ- 
ment of  another  takes  upon  himself  all  the 
ordinary  risks  and  dangers  incident  to  the  busi- 
ness. 

Farwell  v.  Boston  db  W.  R.  R.  Co.  4  Met.  49; 
Coombs  v.  New  Bedford  Cordage  Co.  102  Mass. 
572-588;  Kelley  v.  Silver  Springs  Bleaching  Co. 
12  R.  I.  112;  Priestley  v.  Fowler,  8  Mees.  & 
W.  1;  McGralh  v.  New  York  db  N.  E.  R.  R. 
Co.  14  R.  I.  856;  De  Forest  v.  Jewett,  88  N.  Y. 
284;  Gibson  v.  Erie  R.  R.  Co.  68  N.  Y.  449; 
Whart.  Neg.  §§  206,  214. 

And  the  danger,  while  riding  upon  the  side 
of  a  car  in  a  freight  yard,  of  coming  in  contact 
with  freight  unloaded  near  the  freight  track, 
is  one  incident  to  the  employment  of  a  freight 
brakeman,  and  the  plaintiff  cannot  recover 
from  injuries  resulting  therefrom. 

Ladd  v.  New  Bedford  R.  R.  Co.  119  Mass.  412- 
414. 

"  Every  corporation  has  the  right  to  carry  on 
a  business  which  is  dangerous  either  in  itself  or 
in  the  manner  of  conducting  it,  *  *  *  and  is  not 
liable  to  one  of  its  servants,  who  is  capable  of 
contracting  for  himself  and  knows  the  danger 
attending  the  business  in  the  manner  in  which 
it  is  conducted,  for  an  injury  resulting  there- 
from." 

Id.  418. 

And  this  would  be  true  although  he  did  not 
know  of  the  existence  of  the  particular  object 
which  hit  bim;  for  example:  striking  head 

Finst  water  crane  (Gould  v.  Chicago,  B.  db  O. 
R.  Co.  22  Am.  &  Eng.  R.  R.  Cas.  289); 
striking  head  against  signal  post  (Lovejoy  v.  Bos- 
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The  plaintiff  does  not  bring  himself  within 
any  of  the  exceptions  to  this  rule  as  to  young 
persons;  inexperienced  persons;  hidden  defects 
and  dangers  not  apparent;  acting  in  an  emer- 
gency outside  of  one's  usual  employment,  as  in 
Mann  v.  OrieiUal  Print  Works,  11  R  1. 152;  or 
acting  suddenly  under  immediate  orders  which 
he  was  bound  to  obey. 

There  was  no  failure  to  give  any  notice  which 
the  plaintiff  was  entitled  to  receive. 

Lovejoy  v.  Boston  dk  L.  B.  B.  Go.  supra;  Gov  Id 
v.  Chicago,  B.  dk  Q.  B.  B.  Co.  22  Am.  &  Eng.  R. 
R.  Cas.  289;  Sullivan  v.  India  Mfg.  Co.  118 
Mass.  896. 

The  plaintiff  "knew  it  was  there,  but  did  not 
know  it  was  so  close."  "  I  knew  it  came  there. 
I  knew  it  was  unloaded  there."  He  even  saw 
them  "piling  up  small  piles." 

But  the  plaintiff  did  not  notify  the  defend- 
ant of  the  danger.  He  remained  exposed  to  it 
for  weeks  without  protest  or  complaint.  He 
must  therefore  be  held  to  have  consented  to 
the  exposure. 

KeUey  v.  Silver  Spring  Bleaching  Co.  12  R.  I. 
116;  Sullivan  v.  India  Mfg.  Co.  118  Mass.  396; 
Ladd  v.  New  Bedford  B.  B.  Co.  119  Mass.  412; 
Teaton  v.  Boston  dk  L.  B.  B.  Co.  185  Mass.  418- 
420;  McOrath  v.  New  York  dk  N.  E.  B.  B.  Co. 
14  R.  I.  857. 

It  is  the  knowledge,  and  not  its  source,  which 
affects  the  plaintiff. 

Sullivan  v.  India  Mfg.  Co.  supra. 

If  the  danger  complained  of  was  as  obvious 
to  the  employee  using  due  care  as  to  his  em- 
ployer, the  workman  cannot  recover  from  an 
injury  resulting  therefrom. 

Williams  v.  Cfiurchill,lS7  Mass.  248;  Moulton 
v.  Cage,  188  Mass.  890-398;  Russell  v.  TiUotson, 
140  Mass.  201. 

The  lumber  pile  and  its  nearness  to  the  track 
were  certainly  as  obvious  to  the  plaintiff  as  to 
the  defendant,  and  he  cannot  recover  for  this 
reason.  Even  when  the  danger  is  not  obvious, 
if  the  plaintiff  knows  of  its  existence,  but  mis- 
calculates in  regard  to  it,  he  cannot  recover,  for 
he  should  have  informed  himself  in  regard 
to  it. 

Taylor  v.  Carew  Mfg.  Co.  140  Mass.  150, 1  New 
Eng.  Rep.  210;  Ladd  v.  New  Bedford  B.  B.  Co. 
119  Mass.  412-414;  Teaton  v.  Boston  dk  L.  B.  B. 
Co.  185  Mass.  418;  Lovejoy  v.  Boston  dk  L.  B. 
B.  Co.  125  Mass.  79;  Could  v.  Chicago,  B.  &  Q. 
B.  B.  Co.  22  Am.  &  Eng.  R.  R.  Cas.  289. 

The  plaintiff's  injuries  were  occasioned  by 
the  act  of  a  fellow  servant,  and  therefore  he 
cannot  recover. 

3  Wood,  R.  L.  1501;  Kelley  v.  Noreross,  121 
Mass.  508.  „  . 

It  has  been  decided  that  the  following  are 
fellow  servants:  a  station  agent  and  a  brake- 
man  (Hodgkins  v.  Eastern  B.  B  Co.  119 
Mass.  419;  Brown  v.  Minneapolis  dk  St.  L.  B. 
Co.  15  Am.  &  Eng.  R.  R.  Cas.  888);  superin- 
tendent and  workmen  (Albro  v.  Agawam  Canal 
Co.  6  Cush.  75-77;  Zeigler  v.  Day,  128  Mass. 
152);  foreman  and  laborer  in  digging  sewer 
(C Connor  v.  Boberts,  120  Mass.  227);  fireman 
and  engineer  (lAary  v.  Boston  dk  A.B.B.  189 
Mass  584);  an  engineer,  section  boss,  and  sec- 
tion m*n(Clifford  v.  Old  Colony  B.  B.  Co.  141 
Mass.  564);  carpenter,  mason,  and  a  mortar- 
mixer  (Kelley  v.  Noreross,  121  Mass.  508);  engi- 
neer and  switchman  (Farwellv.  Boston  dbW.  B. 
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B.  Co.  4  Met.  49);  two  brakemen  on  different 
trains  (Hayes  v.  Western  B.  B.  Co.  8  Cash.  870); 
laborer  on  the  roadbed  and  train  hands  (OiU- 
shannonv.  Stony  Brook  B.  B.  Co.  10  Cush.  228); 
carpenter,  engineer,  and  oar  inspector  (8eaver  v. 
Boston  dk  Me.  B.  B.  Co.  14  Gray,  466);  switch- 
man and  car  repairer  (Oilman  v.  Eastern  B.  B. 
Co.  10  Allen,  283). 

There  is  no  evidence  legally  tending  to  show 
that  the  plaintiff  at  the  time  of  receiving  the 
injuries  was  in  the  exercise  of  due  care,  but  up- 
on all  the  evidence  in  behalf  of  the  plaintiff  it 
appears  that  the  accident  was  the  result  of  his 
own  gross  carelessness. 

Martensen  v.  Chicago,  B.  1.  dk  P.  B.  B.  Co. 
11  Am.  &  Eng.  R.  R.  Cas.  238. 

And  he  cannot  recover,  "  whatever  may  have 
been  the  defendant's  omissions." 

Ormsbee  v.  Boston  dk  P.  B.  B.  Co.  14  R.  I. 
102-108. 

Messrs.  Charles  E.  Gorman  and  F.  I*. 
O'Reilly,  for  plaintiff: 

The  extraordinary  risk  created  by  the  de- 
fendant was  not  in  placing  the  lumber  by  the 
side  of  the  track,  but  by  placing  it  nearer  than 
usual,  or  so  near  that  it  unnecessarily  endan- 
gered the  plaintiff. 

When  such  a  risk  is  added  to  the  ordinary 
risks,  the  master  is  liable,  except  the  servant  has 
absolute  knowledge  of  the  extent  of  the  actual 
increased  risk. 

Lalor  v.  Chicago,  B.  dk  Q.  B.  B.  Co.  52  DL 
401;  Oreenleaf  v. III.  Cent.  B.B.Co.  29  Iowa,  14; 
Snow  v.  Housatonic  B.  B.  Co.  8  Allen,  89;  IU. 
Cent.  B.  B.  Co.  v.  Welch,  52  111.  183;  Chicago 
dk  J.  B.  R.  Co.  v.  Bussell,  91  111.  298. 

In  order  to  authorize  a  new  trial  upon  the 
ground  that  the  verdict  is  contrary  to  the  evi- 
dence, it  is  essential  that  it  should  not  only  be 
against  the  weight  of  evidence,  but  that  it 
should  be  so  much  so  as  on  the  "  first  blush  of 
it  to  shock  our  sense  of  justice  and  right. " 

Hazen  v.  Henry,  1  Eng.  (Ark.)  86;  Clark  v. 
Whitaker,  19  Conn.  819. 

The  question  of  negligence,  as  well  as  that  of 
contributory  negligence,  is  one  of  fact  for  the 
jury.  "  Cases  present  such  variety  of  circum- 
stances that  courts  have  comparatively  little 
opportunity  of  defining  the  duties  of  the  par- 
ties, and  for  the  same  reason  it  is  eminently 
proper  that  the  degree  of  care  demanded  of  per- 
sons in  various  situations  should  be  determined 
by  triers  of  fact." 

1  Thomp.  Neg.  1285. 

"  It  is  this  class  of  cases,"  said  Justice  Hunt, 
"  and  those  akin  to  it,  that  the  law  commits  to 
the  decision  of  a  jury,— twelve  men  of  the 
average  of  the  community,  comprising;  the  me- 
chanic, the  farmer,  and  the  laborer.  These  sit 
together,  consult,  apply  their  separate  experi- 
ence of  the  affairs  of  life  to  the  facte  proven, 
and  draw  a  unanimous  conclusion.  This  aver- 
age judgment,  thus  given,  it  is  the  great  effort 
of  the  law  to  obtain. 

Bailroad  Co.  v.  Stout,  17  Wall.  657  (84  U.  8. 
bk.  21,  L.  ed.  745). 

When  the  circumstances  under  which  the 
parties  act  are  complicated,  and  the  general 
knowledge  and  experience  of  mankind  do  not 
at  once  condemn  the  conduct  as  careless,  the 
question  should  be  submitted  to  the  jury  as  be- 
ing the  sole  judges.  Thus,  cases  of  persons 
run  over  in  the  highway  (112  Mass.  79;  99  Mass. 
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164;  58  N.  T.  411;  20  N.  Y.  65):  of  teams  collid- 
ing upon  the  highway  (40  Barb.  198;  66  Me.  876; 
3  L.  208;  23  Conn.  847;  14  Minn.  81);  injuries 
to  travelers  from  defects  in  highways;  injuries 
resulting  to  employees  from  the  use  of  danger- 
ous machinery  (56  Mo.  851 ;  45  Md.  229;  87  Md. 
156;  29  Conn.  548;  42  Wis.  588). 

Stiness,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  employed  as  brakeman  on 
a  freight  train  by  the  defendant  in  November, 
1883.  While  in  that  employment  his  train 
stopped  at  Caryville,  on  the  defendant's  road, 
to  take  a  box  car  from  a  side  track,  near  which 
were  a  storehouse  and  two  piles  of  lumber. 
He  coupled  a  box  car  to  the  engine,  which  then 
took  that  and  two  flat  cars  down  the  track  to 
the  other  box  car.  On  the  return  of  the  train 
thus  made  up,  and  while  it  was  going,  as  the 
plaintiff  says,  "a  pretty  good  gait,'  he  claimed 
that  he  jumped  upon  the  last  car  to  climb  a 
side  ladder  to  get  to  his  post,  and  in  doing  so 
struck  against  one  of  the  piles  of  lumber,  by 
which  he  was  knocked  off,  receiving  serious 
injuries.  The  plaintiff  knew  about  the  lumber 
piles,  for  one  had  been  there  a  long  time,  and 
the  other  two  days,  according  to  the  plaintiff, 
or  two  months  according  to  other  witnesses. 
The  plaintiff  said  he  "  knew  it  was  there,  but 
didn't  know  it  was  so  close."  He  claims  that 
the  negligence  of  the  defendant  consisted  in 
allowing  the  lumber  pile  to  be  placed  and  to 
remain  so  near  the  track  that  there  was  not 
room  enough  between  the  car  and  the  pile  for 
him  to  ascend  the  car  in  safety;  thus  adding  a 
new  and  extraordinary  risk  to  his  employment. 

The  defendant  introduced  testimony  to  show 
that  the  box  car  had  no  side  ladder,  and  that 
the  plaintiff  was  riding  back  to  the  switch  on 
the  truck  of  one  of  the  flat  cars,  and  thus  was 
not  in  the  line  of  his  duty.  Upon  this  petition, 
however,  we  must  assume  that  the  jury  found 
the  facts  to  be  in  accordance  with  the  plain- 
tiff's claim;  and  upon  such  a  state  of  facts  we 
think  a  new  trial  should  be  granted.  The  plain- 
tiff had  been  a  brakeman  for  several  years,  on 
this  and  other  roads,  and  was  familiar  with  the 

S remises  and  surroundings  where  this  acci- 
ent  occurred.  Standing  near  the  stone  house, 
where  the  train  came  up,  be  jumped  upon  the 
car  from  the  side  of  the  track  where  the  lum- 
ber was.  in  daylight,  when  it  could  be  plainly 
seen.  He  not  only  knew  the  lumber  was  there 
but  knew  about  how  far  it  was  from  the  place 
where  he  stepped  on  the  moving  train.  There 
was  a  difference  in  the  testimony  about  the  dis- 
tance of  the  pile  from  the  track,  the  defendant 
claiming  that  it  was  placed  at  the  usual  and 
proper  distance,  and  that  the  plaintiff  was 
thrown  off  the  car  by  some  part  of  his  clothing 
catching  on  the  boards;  the  plaintiff  denying 
this. 

When  a  person  enters  upon  a  dangerous  em- 
ployment, he  not  only  assumes  the  risk  ordi- 
narily incident  thereto,  but  also  the  risk  he  may 
incur  from  manifest  perils.  The  former  are 
the  risks  which  enter  into  his  contract  of  em- 
ployment; the  latter  are  those  which  he  volun- 
tary accepts  when  he  knows  of  their  exists 
ence.  If.  therefore,  the  lumber  was  at  its 
proper  and  usual  distance  from  the  track,  there 
was  no  negligence  on  the  part  of  the  defendant; 
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there  was  room  for  the  plaintiff  between  the 
car  and  the  lumber,  and  his  injury  must  have 
been  an  accident  liable  to  happen  to  those 
whose  business  requires  them  to  climb  the  sides 
of  cars.  But  if  the  lumber  was  placed  im- 
properly near  the  track,  no  one  could  know 
better  than  the  plaintiff  the  certainty  of  injury 
if  he  should  be  on  the  side  of  the  car  when  the 
pile  was  reached.  It  had  been  unloaded  from 
his  own  train,  and  the  next  pile  had  been  hit 
by  cars,  when  he  had  assisted  to  hold  it  down. 
His  remark  "  I  knew  it  was  there,  but  didn't 
know  it  was  so  close,"  may  mean  that  he  did 
not  know  it  was  so  close  to  the  place  where  he 
got  on  the  car,  or  that  he  did  not  know  it  was 
so  close  to  the  track.  But  in  either  case  he  had 
seen  it  with  an  experienced  eye,  and  took  his 
chance.  In  one  case  he  must  have  supposed 
he  had  time  to  get  to  the  top  of  the  car,  and  in 
the  other  that  he  had  room  to  pass  on  its  side. 
He  misjudged.  There  was  no  hidden  defect 
and  no  sudden  call  to  act  in  an  emergency  out- 
side of  his  ordinary  duty.  We  do  not  see  upon 
what  ground  the  plaintiff's  claim  that  the  loca- 
tion of  the  lumber  was  "misleading"  and  con- 
fusing can  be  maintained.  If  it  was  in  dan- 
gerous proximity  to  the  track,  he  could  not 
have  supposed  it  was  located  "  so  as  not  to  add 
to  the  usual  risks  of  his  employment,"  for  he 
knew  where  it  actually  was.  That  a  plaintiff 
cannot  recover  for  the  voluntary  assumption  of 
known  risks,  is  a  proposition  established  as  well 
by  principle  as  by  authorities  numerous  and 
decisive.  See  Kelley  v.  Silver  Spring  Bleaching 
Co.  12  R.  I.  112;  McOrath  v.  New  York  <&  N. 
E.  R.  R.  Co.  14  R.  I.  857;  MoulUm  v.  Gage,  188 
Mass.  890;  Williams  v.  ChurchiU,  187  Mass.  848; 
Lovejoy  v.  Boston  &  L.  R.  R.  125  Mass.  79. 

Indeed,  the  plaintiff  does  not  controvert  this 
proposition,  but  claims  simply  that  the  piling 
of  the  lumber  near  the  track  made  an  unusual 
risk,  which  was  misleading  and  confusing  and 
so  presented  a  complication  of  circumstances 
which  warranted  the  verdict  of  the  jury  in  de- 
termining the  question  of  the  plaintiff  s  negli- 
gence. We  do  not  see  any  such  complication. 
The  plaintiff,  knowing  the  lumber  pile  was  near 
the  track,  jumped  upon  a  moving  train  suppos- 
ing he  could  escape  it,  and  failed.  As  much 
as  this  could  be  said  in  almost  every  case  of 
pure  accident.  We  do  not  see  that  the  com- 
pany did  anything  to  mislead  or  confuse  him, 
or  that  he  could  have  been  misled  or  confused; 
except,  possibly,  that  he  may  have  thought 
that  the  train  was  not  going  as  fast  as  it  really 
wasjjoing,  and  that  he  had  time  to  climb  its 
side' bef ore  reaching  the  pile.  He  was  not  or- 
dered to  get  upon  the  train,  and  his  place  as 
head  brakeman  was  on  the  car  next  to  the  en- 
gine, and  not  on  the  rear  car.  His  getting  upon 
the  car,  therefore,  under  the  circumstances,  was 
an  act  of  his  own  choosing.  In  this  and  in 
other  respects  before  suggested  the  case  differs 
from  the  recent  case  ofFerren  v.  Old  Colony 
R.  R.  Co.  8  New  Eng.  Rep.  880. 

Another  ground  upon  which  the  petition  is 
founded  is  that  the  negligence  com  plained  of, 
in  piling  the  lumber  too  near  the  track,  was  an 
act  of  the  plaintiff's  fellow  servant.  The  sta- 
tion agent  had  charge  and  direction  of  the 

{•remises  and  the  unloading  of  freight.  The 
umber  was  piled  beside  the  track  under  his 
direction  and  authority.   But  he  was  not  a 
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vice-principal.   He  had  no  authority  over  the 

Elaintiff.  He  could  neither  hire  nor  discharge 
im;  nor  was  the  plaintiff,  so  far  as  appears, 
subject  to  his  orders.  Both  were  engaged  in  a 
common  employment,  serving  a  common  prin- 
cipal, and  both  were  under  the  same  general 
control.  Their  duties  and  authority  were  dif- 
ferent, but  they  were  still  fellow  servants. 
As  this  very  question  has  been  decided  upon 
grounds  satisfactory  to  us,  it  would  be  profit- 
less to  discuss  it  further,  or  to  multiply  author- 
ities in  its  support.  See  Brown  v.  Minneapolis 
A  St.  L.  R.  Co.  81  Minn.  558,  15  Am.  & 
Eng.  R.  R.  Cas.  888;  Hodgkins  v.  Eastern  R. 
R.  119  Mass.  419. 

We  think  the  verdict  should  be  set  aside  and 
a  new  trial  granted. 
Petition  granted. 


Francis  M.  ANDREWS  et  al. 

v. 

.     George  F.  BEANE  * 

1.  A  bond  on  appeal  from  a  justice's  court, 
executed  in  the  name  of  the  appealing 
party  by  his  attorney  of  record,  sub- 
scribing as  his  attorney  without  any 
authority  under  seal  to  do  so, — is  in- 
valid. 

2.  The  Act  of  April  30, 1886  (Pub.  Laws, 
chap.  582),  does  not  validate  such  a  bond 
executed  previously. 

8.  The  Legislature  cannot  enforce  upon 
anothera  contractwhich  he  has  neither 
entered  into  nor  adopted,  either  per- 
sonally or  by  attorney. 

(Providence  Decided  February  5, 1887.) 

ON  exceptions  to  the  Court  of  Common  Pleas 
denying  defendant's  motion  to  dismiss  an 
appeal  tor  want  of  a  valid  appeal  bond.  Sus- 
tained. 

The  case  is  stated  in  the  opinion. 
Mr.  Marquis  D.  L.  Howry,  for  defend- 
ant: 

This  appeal  bond  is  null  and  void.  "An  at- 
torney of  record,  as  such,  cannot  execute  a 
valid  appeal  bond  for  his  clients,  the  appel- 
lants." 

Murray  v.  Peekham,  Index  Y,  p.  8,  2  New 
Eng.  Rep.  509. 

In  regard  to  sections  2  and  8  of  Pub.  Laws, 
chap.  582,  being  unconstitutional,  null,  and 
void  as  an  exercise  of  judicial  power,  see  opin- 
ion of  Supreme  Court  of  Rhode  Island  upon 
the  Act  passed  by  the  General  Assembly  at  its 
January  Session,  1854,  reversingand  annulling 
the  judgment  against  Thomas  W.  Dorr,  sup- 
plement to  8  R.  I. ;  Taylor  v.  Place,  4  R.  I.  824. 

Sections  2  and  3  of  chap.  582  are  unconstitu- 
tional, as  retrospective  and  in  contravention  to 
the  provisions  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  but  by  the  judgment 
of  his  peers  or  by  the  law  of  the  land,  and  that 
private  property  shall  not  be  taken  for  public 
use  without  full  compensation;  and,  as  destruc- 
tive of  vested  rights,  are  null  and  void. 


•See  Murray  v.  Peekham,  2  New  Eng.  Rep.  500. 


Burke  v.  Mechanics  Sav.  Bank,  12  R.  I.  518; 
Reynolds  v.  RandaU,  12  R  I.  522. 

Sections  2  and  8  of  chap.  582  are  unconstitu- 
tional and  void,  because  they  impair  the  obliga- 
tion of  contracts. 

Pearce's  Heirs  v.  PaUon.tB.  Mon.  162;  Good's 
Lessee  v.  Zercher,  12  Ohio,  864. 

The  General  Assembly  cannot  make  a  deed 
and  impose  it  upon  the  defendant. 

Burke  v.  Mechanics  Sav.  Ban  k,  Index  L,  p. 
58,  12  R.  I.  518;  Pearce's  Heirs  v.  Patton,  7  B. 
Mon.  162  ;  Good's  Lessee  v.  ZercJier,  12  Ohio, 
864;  Staniford  v.  Barry,  1  Aik.  814;  Bradford  v. 
Brooks,  2  Aik.  284 ;  Bates  v.  Kimball,  2  Chip- 
man,  77;  McCracken  v.  San  Francisco,  16  Cal. 
591;  Sedg.  Const,  p.  144,  notes;  Young  v.  State 
Bank,  4  Ind.  801 ;  Lewis  v.  Webb,  8  Greenl.  828; 
Durham  v.  Lewiston,  4  Greenl.  140;  Davis  v. 
Menasha,  21  Wis.  497;  Merrill  v.  Sherburne,  1 
N.  H.  199. 

Mr.  George  T.  Brown,  for  plaintiffs: 

The  Act,  (Pub.  Laws,  1886,  chap.  582)  merely 
cures  an  irregularity  in  the  procedure  of  the  ap- 
peal. It  grants  no  new  rights  to  the  plaintiffs 
which  they  did  not  have  prior  to  the  passage 
of  the  Act,  for  they  had  the  right  to  appeal 
before  its  passage;  and  it  deprives  the  defend- 
ant of  no  substantial  right  or  equity  and  impairs 
no  vested  rights. 

"A  retrospective  statute  curing  defects  in  le- 
gal proceedings,  where  they  are  in  their  nature 
irregularities  only  and  do  not  extend  to  matters 
of  jurisdiction,  is  not  void  on  constitutional 
grounds,  unless  expressly  forbidden:  *  *  *  of 
this  class  are  statutes  to  cure  *  *  *  irregular 
proceedings  in  courts,"  etc. 

Cooley,  Const.  Lim.  p.  871. 

A  party  has  no  vested  right  in  a  defense 
based  upon  an  informality  not  affecting  his 
substantial  equities. 

Cooley,  Const.  Lim.  870. 

Doubtless  the  Legislature  could  have  passed 
a  valid  Act  before  the  commencement  of  this 
action,  doing  away  entirely  with  the  provision 
requiring  a  bond  as  a  condition  of  appeal.  "If 
the  thing  wanting,  or  which  failed  to  be  done 
and  which  constitutes  the  defect  in  the  proceed- 
ings, is  something  the  necessity  for  which  the 
Legislature  might  have  dispensed  with  by  prior 
statute,  then  it  is  not  beyond  the  power  of  the 
Legislature  to  dispense  with  it  by  subsequent 
statute." 

Cooley,  Const.  Lim.  871. 

This  act  is  retroactive  in  its  terms.  There 
is  no  law  in  our  State  prohibiting  the  passage 
of  retroactive  statutes. 

Fiske  v.  Briggs,  6  R.  I.  557. 

In  Kimbray  v.  Draper,  L.  R.  8  Q.  B.  160, 
pending  a  suit,  an  Act  was  passed  requiring 
parties  m  such  cases  to  give  security  for  costs. 
The  court  held  that  the  Act  was  one  of  pro- 
cedure and  applied  to  pending  cases.  Where 
an  Act  "deals  with  procedure  only,  prima  facie 
it  applies  to  all  actions,  pending  as  well  as  fu- 
ture.' 

In  Grinder  v.  Nel*m,  9  Gill  (Md.),  299,  an  ac- 
tion to  recover  on  a  usurious  contract  made  in 
1840,  defendant  pleaded  an  Act  of  1704,  by  pro- 
visions of  which  plaintiff  could  not  recover  on 
such  a  contract.  Plaintiff  replied  that  by  an 
Act  passed  in  1846  he  was  enabled  to  recover  on 
such  a  contract. 

See  Hepburn  v.  Curtis,  7  Watts,  300;  Exparte 
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MeCardU,  7  Wall.  506  (74  U.  8.  bk.  19,  L.  ed. 
264). 

Durfee,  Ch.J.,  delivered  the  opinion  of  the 
court: 

This  action  was  begun  in  the  Justice  Court 
of  the  City  of  Providence,  where  the  defendant 
recovered  judgment  for  his  costs,  March  4, 1886. 
On  the  last  of  the  five  days  allowed  for  an  ap- 
peal, to  wit,  on  March  9,  1886,  the  plaintiffs, 
for  the  purpose  of  taking  an  appeal  to  the  next 
June  Term  of  the  court  of  common  pleas,  paid 
the  defendant's  costs  and  filed  a  paper  purport- 
ing to  be  an  appeal  bond  executed  in  their 
names  by  their  attorney  of  record,  subscribing 
as  their  attorney  without  any  authority  under 
seal  to  do  so.  The  appeal  was  entered  May  15, 
1886,  and  the  case  coming  on  for  trial  on  the 
20th  day  of  said  June  Term,  the  defendant 
moved  to  dismiss  it  for  want  of  a  valid  appeal 
bond.  The  court  denied  the  motion  and  the 
defendant  excepted. 

In  Murray  v.  Peckham,  2  New  Eng.  Rep.  509, 
decided  March  80,  1886,  Index  Y,  8,  this  court 
held  that  an  appeal  bond  so  executed  was  void, 
and  sustained  a  dismissal  of  the  action.  On 
April  80,  1886,  the  General  Assembly  passed  an 
Act  (R.  I.  Pub.  Laws,  chap.  582),  the  first  sec- 
tion of  which  makes  an  appeal  bond  signed  by 
the  appellant  "or  some  person  in  his  behalf  or 
his  attorney  of  record,"  sufficient  for  the  pur- 
poses of  appeal;  and  the  second  section  of  which 
provides  that  ' '  all  appeals  from  the  judgment 
of  any  justice  court  which  have  heretofore  been 
signed  by  the  attorney  or  agent  of  any  party 
appellant  for  said  appellant,  are  hereby  vali- 
dated." It  was  by  reason  of  this  latter  section 
that  the  motion  to  dismiss  was  denied. 

The  meaning  of  the  section  is  not  entirely 
clear.  "  Appeals"  are  never  signed,  but  only 
the  bonds  given  in  case  of  appeal  as  part  of  the 
procedure.  We  must  assume  that  it  is  the  ap- 
peal bonds,  executed  as  described,  which  are 
intended  to  be  validated.  But,  again,  is  an 
appeal  bond  signed  in  the  name  of  the  appellant 
by  his  attorney  or  agent  intended  to  be  validated, 
or  only  an  appeal  bond  signed  by  the  agent  or 
attorney  in  his  own  name  for  or  in  behalf  of 
the  appellant?  The  first  section  evidently  con- 
templates that  whoever  signs  the  bond  shall 
sign  it  in  his  own  name.  If  the  second  section 
also  contemplates  that  whoever  signs  shall  sign 
his  own  name,  then  it  does  not  validate  the 
bond  here,  by  its  terms.  But,  construing  the 
section  broadly,  and  holding  that  the  bond  here 
is  within  its  terms,  is  the  section  effectual  to 
validate  the  bond;  or  is  it  as  applied  to  such  a 
bond  unconstitutional,  as  the  defendant  con- 
tends? 

It  will  be  observed  that  the  section,  if  it  ap- 
plies, validates  the  bonds  absolutely,  without 
regard  to  whether  the  persons  whose  names  are 
signed  consent  to  the  validation  or  not.  The 
bond  here  was  a  nullity  when  given;  can  it  be- 
come the  obligation  of  the  plaintiffs  indepen- 
dently of  their  sanction  by  force  of  such  a  mere 
legislative  flat? 

There  are  cases  which  hold  that  the  Legisla- 
ture has  power  to  validate  invalid  deeds  or  con- 
tracts, where  they  are  invalid  only  because  by 
some  inadvertence  or  misapprehension  they 
have  been  defectively  executed  by  the  persons 
who  would  be  bound  if  they  bad  been  duly 
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executed.  But  the  ground  of  decision  in  these 
cases  is  that  the  deeds  or  contracts  become,  by 
validation,  what  they  were  originally  intended 
to  be  by  the  persons  defectively  executing  them. 
The  section  in  question,  if  it  applies,  goes  far 
beyond  this  limit.  It  undertakes  to  bind  par- 
ties by  contracts  which  they  have  never  entered 
into,  in  person  or  by  attorney,  whether  they 
consent  or  not.  Suppose  the  plaintiffs  had 
never  entered  the  appeal,  or  after  entering  had 
discontinued  before  trial,  and  to  an  action 
against  them  on  the  bond  by  the  defendant, 
were  to  plead  non  est  factum,— could  the  defend- 
ant joining  issue  with  them  in  the  plea,  prove 
that  the  bond  was  their  deed  by  simply  proving 
the  attorney's  signature  and  reading  the  section 
in  question?  We  think  not.  To  hold  that  he 
could,  would  be  to  hold  that  it  is  competent  for 
the  Legislature  to  enforce  upon  a  person  a  con- 
tract which  he  has  neither  entered  into  nor 
adopted,  nor  intended  to  enter  into  or  adopt, 
either  personally  or  by  attorney;  and  all  the 
cases  concede  that  this  is  something  which  the 
Legislature  cannot  do.  Cooley,  Const.  Lim. 
870-883;  Medford  v.  Learned,  16  Mass.  215. 

The  section  is  not,  as  is  contended  for  the 
plaintiffs,  simply  an  exercise  of  the  power  which 
the  authorities  cited  for  the  plaintiffs  show  the 
Legislature  has,  within  certain  limits,  to  cure 
irregularities  and  defects  in  judicial  proceed- 
ings. But,  even  regarding  the  matter  in  that 
light,  it  is  questionable  if  the  section  does  not 
transgress  the  permissible  limits;  since,  if  the 
appeal  was  fatally  defective  for  want  of  a  proper 
bond  when  taken,  it  is  difficult  to  see  why  a 
confirmation  of  the  bond,  after  the  time  for  tak- 
ing has  expired,  does  not  amount  to  an  exten- 
sion of  the  time  after  its  expiration,  which,  ac- 
cording to  the  authorities,  the  Legislature  has 
no  power  to  grant  as  against  the  appellee. 
Stamford  v.  Barry,  1  Aik.  (Vt.)  814-816;  Brad- 
ford v.  Brooks,  2  Aik.  (Vt.)284;  Hilly.  Sunder- 
land,  8  Vt.  507 ;  Burch  v.  Newburg,  10  N.  Y. 
874  ;  Teatman  v.  Day,  79  Ky.  186  ;  Cooley, 
Const.  Lim.  96,  note;  Sedg.  Stat.  &  Const.  L. 
2d  ed.  145,  note. 

Exceptions  sustained  and  appeal  dismissed, 
without  costs. 


Joseph  P.  KNOWLES 
v. 

John  T.  BLODGETT. 

1.  The  deed  given  by  an  executor  or  ad- 
ministrator in  pursuance  of  a  sale 

under  the  statute  of  the  real  estate  of 
the  decedent,  to  pay  his  debts,  is  as 
effectual  to  convey  the  real  estate  sold 
as  if  it  were  executed  by  the  decedent 
immediately  before  his  death. 

2.  An  administrator,  as  such,  does  not  have 
the  estate  in  lands;  he  has  no  seisin,  and 
therefore  cannot  be  disseised.  He  has 
only  a  power  given  him  by  statute  to  be 
exercised  for  certain  purposes,  in  a  cer- 
tain manner,  and,  if  the  decedent  die 
seised,  such  power  can  not  be  de- 
feated by  any  subsequent  disseisin. 

3.  A  disseisin  by  a  sale  of  the  interest  of 
the  heir  upon  execution  against  him, 
and  an  entry  in  pursuance  of  such  sale 
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by  the  purchaser,  does  not  defeat  or 
impair  the  administrator's  power  to 

sell  and  convey  title  under  the  statute. 

(Providence  Decided  February  19, 1887.) 

TRESPASS  and  ejectment.    Heard  by  the 
court,  jury  trial  being  waived.  Judgment 
for  plaintiff. 

The  case  is  stated  in  the  opinion. 
Messrs.  Edwin  Metcalf  and  Walter  P. 
Aneell,  for  plaintiff. 

Messrs.  Louis  L.  Angell  and  John  T. 
Blodgett,  for  defendant. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  trespass  and  ejectment  for  a  lot  of 
land.  The  case  is  tried  to  the  court,  jury  trial 
being  waived.  The  plaintiff  submits  evidence, 
documentary  and  other,  to  show  that  the  land 
formerly  belonged  in  fee  simple  to  the  late  Ed- 
ward P.  Knowles,  who  died  in  possession  of  it, 
and  that  the  plaintiff  became  a  purchaser  of  it 
at  an  administrator's  sale,  receiving  from  the 
administrator  cum  testamento  annexo  a  deed 
purporting  to  convey  to  him  and  his  heirs  all 
the  right,  title,  and  interest  which  the  said  Ed- 
ward P.  Knowles  had  at  the  time  of  his  decease. 

One  of  the  defenses  is  that,  after  the  decease 
of  Edward  P.  Knowles,  and  before  the  admin- 
istrator's sale,  the  defendant  became  the  pur- 
chaser, under  an  execution  against  one  Edward 
R.  Enowles,  a  son  of  Edward  P.,  levied  on  the 
lot,  of  all  the  right,  title,  and  interest  of  Ed- 
ward R.  in  and  to  the  lot,  and  entered  into  pos- 
session of  it  under  the  sheriff's  deed,  and  has 
remained  in  possession  ever  since,  claiming  it 
as  his  own  in  fee  simple,  his  contention  being 
that  Edward  R.  became  the  owner  after  the 
death  of  Edward  P. ,  the  latter  being  entitled 
at  most  only  to  a  life  estate.  He  cites  the  cases 
of  Campbell  v.  Point  Street  Iron  Works,  12  R.  I. 
452,  and  Bvrdiek  v.  Burdick,  14  R.  I.  574,  and 
on  the  authority  of  them  contends  that,  even  if 
Edward  P.  was  the  owner  in  fee  simple  when 
he  died,  the  administrator's  deed  was  ineffect- 
ual to  convey  any  legal  estate  to  the  plaintiff. 
The  doctrine  of  the  cases  cited  is  the  familiar 
common-law  doctrine  that  a  disseisee  cannot 
convey  the  estate  of  which  he  is  disseised  to  a 
stranger  to  the  title,  so  us  to  enable  him  to  sue 
for  and  recover  it  in  his  own  name  at  law. 
The  conveyance  by  the  administrator,  however, 
was  not  a  conveyance  at  common  law,  but  under 
the  statutes,  and  we  must  look  to  the  statutes 
for  its  effect.  Under  our  statutes  the  estate  of 
every  person  deceased  is  chargeable  with  his 
debts  and  funeral  expenses,  to  be  paid  by  his 
executor  or  administrator  out  of  his  personal 
estate,  if  sufficient,  and  if  not,  so  far  as  de- 
ficient, out  of  his  real  estate,  the  executor  or 
administrator  being  required  to  supply  the  de- 
ficiency in  pursuance  of  certain  prescribed 


proceedings  by  selling  the  real  estate  or  some 
portion  of  or  interest  in  it;  and  the  statute  pro- 
vides that  the  deed  given  by  the  executor  or 
administrator,  in  pursuance  of  such  sale,  "shall 
make  as  good  a  title  to  the  purchaser,  his  heirs 
and  assigns,  as  the  testator  or  intestate,  being 
of  full  age  and  of  sane  mind  and  memory,  in 
his  lifetime  might  or  could  have  made."  Pub. 
Stat.  chap.  179,  §  18. 

As  we  understand  this  provision,  it  makes 
the  deed  of  the  administrator  on  the  estate  of 
Edward  P.  Enowles  as  effectual  to  convey  the 
real  estate  sold,  the  manner  of  the  sale  Seine 
unira peached,  as  if  it  were  the  deed  of  Edward 
P.  Knowles  himself,  given  immediately  before 
his  decease,  he  being  then  of  sane  mind  and 
memory,  and  of  course  his  deed  so  given  would 
have  passed  the  title,  so  as  to  enable  the  grantee 
to  sue  for  and  recover  the  estate  of  a  subsequent 
disseisor.  The  reason  why  a  disseisee  cannot 
make  an  effectual  conveyance  is  because,  being 
dispossessed  of  the  estate  by  the  disseisor,  he 
is  deemed  to  have  only  a  right  of  entry  or  of 
action  to  recover  it,  which  is  not  assignable. 
An  administrator,  as  such,  does  not  have  the 
estate.  He  has  no  seisin,  and  therefore  cannot 
be  disseised.  He  has  only  a  power  given  him 
by  statute  to  be  exercised  for  certain  purposes 
in  a  certain  manner,  and,  if  the  decedent  die 
seised,  to  hold  that  the  power  can  be  defeated 
by  any  subsequent  disseisin  would  be  to  hold 
that  the  statute  itself  could  be  so  defeated, 
which,  it  seems  to  us,  would  be  not  only  against 
public  policy,  but  absurd;  and  see  Pub.  Stat, 
chap.  189,  §  18,  as  follows:  "No  heir  or  dev- 
isee of  any  deceased  person  shall  have  power 
within  three  years  [and  six  months  after  the 
probate  of  the  will,' or  grant  of  administration 
on  the  estate  of  such  person,  to  incumber  or 
aliene  the  real  estate  of  the  deceased  so  as  to 
prevent  or  affect  the  sale  thereof  by  the  execu- 
tor or  administrator,  if  necessary,  as  prescribed 
by  law:  Provided,  that  after  the  expiration  of 
three  years  and  six  months,  the  heir  or  devisee 
may  aliene  or  incumber  the  same,  and  the  same 
shall  not  be  liable  for  the  debts  of  the  deceased 
in  the  hands  of  the  purchaser  thereof,  or  of  any 
other  person." 

Whether  the  power  would  override  a  dis- 
seisin suffered  by  the  decedent  in  his  lifetime  is 
rather  a  different  question,  which  we  express 
no  opinion  upon,  but  leave  it  to  be  decided  when 
it  arises. 

The  defendant  raises  several  objections  to  the 
title  of  Edward  P.  Knowles,  and  contends  that 
at  his  decease,  he  had  either  no  title  or  only  a 
life  estate.  We  think  the  objections  are  un- 
tenable, and  that  they  do  not  raise  questions  of 
law  which  are  of  enough  importance  to  merit 
an  extended  discussion.  We  are  of  opinion,  on 
the  evidence  before  us,  that  Edward  P.  Knowles 
died  seised  of  an  estate  in  fee  simple. 

Judgment  for  plaintiff,  for  possession  and  costs. 
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MOEVILLE  V.  FOWLE. 


MASSACHUSETTS. 
Supbemk  Judicial  Coukt. 


Robert  W.  MORVILLE,  Jr., 
v. 

George  W.  FOWLE  etal. 

1.  A  conveyance  of  certain  lands  "  in  trust 
for  the  use  of  a  Sabbath  school,  and  for 
the  diffusion  of  Christian  principles  as 
taught  and  practiced  by  Christian  evan- 
gelical denominations,  with  power  to 
erect,  repair,"  etc.,  constitutes  a  public 
charity. 

2.  Where  such  a  deed  contained  a  clause 
by  which  the  trustees  were  invested 
"with  full  power  to  sell  or  exchange 
said  land  and  improvements  whenever, 
in  the  judgment  of  said  trustees  or  their 
successors,  another  location  would  bet- 
ter subserve  the  object  and  purposes  of 
said  trust;"  and  the  donor  had  provided 
how  a  vacancy  of  the  three  trustees,  to 
whom  he  had  conveyed  the  property, 
should  be  filled,  and  directed  that  the 
trust  should  be  administered  by  them 
and  their  successors  as  thus  selected, — 
the  discretionary  powers  with  which  the 
trustees  were  invested  were  to  be  exer- 
cised only  after  the  consideration  and 
discretion  which  would  be  given  by  the 
trustees  composing  the  board,  and  as 
the  result  of  their  judgment;  and  they 
were  not  empowered  to  make  a  con- 
veyance to  and  to  confide  all  these  large 
discretionary  powers  to  a  single  cor- 
poration, acting  as  a  unit,  and  to  reserve 
to  themselves  only  a  right  of  entry  in 
case  they  were  not  properly  exercised.  ' 

8.  Where  two  of  the  trustees,  without 
the  consent  of  the  third,  convey  the 
trust  property  with  the  buildings 
thereon  necessary  for  the  execution  of 
the  trust,  discharged  from  all  trusts,  to 
a  corporation,  and  receive  in  exchange 
a  lot  of  land  without  buildings,  which 
would  be  comparatively  valueless  for  the 
purposes  of  the  trust;  and  five  months 
later,  without  the  knowledge  of  the 
other  trustee,  reconvey  to  the  same  cor- 
poration the  parcel  of  land  which  had 
been  conveyed  to  themselves  and  the 
other  trustee,  without  consideration, 
other  than  the  conditions  stated  therein, 
which  bound  the  defendant  corporation 
to  erect  upon  the  premises  buildings 
suitable  for  Sabbath-school  work,  and, 
in  substance,  to  perform  and  execute  all 
the  trusts  imposed  upon  the  trustees  by 
the  original  trust  deed,— these  con- 
veyances must  be  treated  as  one 
transaction,  and  their  intended  pur- 
pose held  to  be  to  exchange  the  origi- 
nal trust  property  for  other  premises; 
to  substitute  a  new  trustee  for  those 
named  in  the  trust  deed  and  their 
successors,  who  should  execute  the  trust 
upon  such  other  premises,  so  far  as  the 
trust  was  to  be  locally  executed;  and  to 
release  the  trustees  from  all  duties  as 
trustees,  or  control  over  the  trust  prop- 
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erty  in  its  ordinary  administration;  and 
the  transaction  cannot  be  separated  into 
distinct  parts  and  the  two  first  deeds 
sustained,  but  the  whole  transaction 
is  a  violation  of  the  duties  of  the  trus- 
tees. 

4.  The  power  to  sell  or  exchange  the 
trust  property,  given  by  the  deed,  is 
not  one  that  could  be  exercised  by  two 
of  the  trustees  without  the  consent  of 
the  third.  Although  a  distinction  has 
been  drawn  between  the  powers  of  a 
majority  of  the  trustees  where  a  private 
and  where  a  public  trust  has  been  cre- 
ated, there  are  no  cases  which  permit 
the  majority  to  exercise  the  power  con- 
ferred on  trustees,  where  the  character 
of  the  instrument  or  the  nature  of  the 
trust  fairly  shows  that  all  should  join. 
The  power  to  sell  or  exchange,  created 
by  this  trust,  was  a  special  and  peculiar 
one,  to  be  used  whenever,  in  the  judg- 
ment of  the  trustees,  another  location 
would  better  serve  the  purpose  of  the 
trust;  and  the  land  originally  granted 
as  the  location  of  the  charity  was  not 
to  be  changed  but  upon  the  concurrent 
and  collected  Judgment  of  the  trustees, 
unless  authorized  by  a  court  of  compe- 
tent jurisdiction. 

5.  The  only  question  presented  by  an  ap- 
peal from  a  final  decree  of  a  justice 
of  the  supreme  court,  where  there  has 
been  no  report  or  request  for  a  report 
of  the  facts,  is  whether  the  decree  is 
warranted  by  the  allegations  and  prayer 
of  the  bill. 

(Suffolk  Filed  February  85, 1887.) 

APPEAL  by  defendants  from  a  decree  of  a 
justice  of  the  Supreme  Judicial  Court  in 
favor  of  complainant  in  a  bill  in  equity  for  a 
reconveyance  of  a  certain  trust  estate.  Affirmed. 

The  bill  was  filed  against  George  W.  Fowle, 
Nicholson  B  rough  ton,  Jr.,  and  the  Boylston 
Congregational  Church,  and  the  case  was  heard 
iu  the  supreme  court  on  bill,  answer,  demurrer 
and  proofs,  and  a  decree  entered  thereon  for 
complainant. 

The  facts  and  questions  raised  appear  from 
the  opinion. 
Mr.  L.  M.  Child,  for  defendants: 
The  language  of  the  trust  creates  a  public 
charity. 

Old  Smith  Society  v.  Crocker,  119  Mass.  1; 
Tucker  v.  Seaman's  Aid  Society,  7  Met.  188 ; 
Bartlett  v.  King,  12  Mass.  687;  Earle  v.  Wood, 
8  Cush.  430. 

If  it  was  a  public  trust  or  charity,  a  majority 
of  the  trustees  have  the  power  to  control  the 
management  of  the  trust;  and,  in  this  instance, 
a  change  of  locality  being  left  to  the  decision  of 
the  trustees,  and  they,  in  good  faith,  having  de- 
cided that  a  change  was  necessary  to  the  bene- 
fit of  the  trust,  a  majority  had  a  right  to  make 
that  change;  and  the  deeds,— the  nrst  and  sec- 
ond deeds  in  the  bill  of  exceptions, — are  valid 
and  binding. 

Perry,  Tr.  §  418 ;  Wilkinson  v.  Malin,  2 
Tyr.  544. 

Mr.  C.  J.  Keyes,  for  plaintiff : 

The  only  question  now  before  the  court  oa 
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this  appeal  is  whether  the  decree  is  warranted 
by  the  allegations  of  the  bill;  and  that  depends 
upon  the  true  construction  of  the  trust  deed. 

CHare  v.  Downing,  180  Mass.  16;  Cheney  v. 
Qleason,  125  Mass.  166;  Boss  v.  Harper,  99 
Mass.  175;  Smith  v.  Townsend,  109  Mass.  500. 

It  is  submitted  that  the  two  defendant  trus- 
tees, Fowle  and  Broughton,  could  not  lawfully 
make  the  conveyances  set  forth  in  the  bill, 
under  the  circumstances  alleged.  It  cannot  be 
presumed  from  the  language,  or  from  the  gen- 
eral purpose  or  object  of  the  trust  as  disclosed 
by  the  trust  deed,  that  it  was  intended  that  a 
majority  of  the  trustees  could  sell  or  exchange 
the  trust  estate  at  their  pleasure;  especially, 
when  it  does  not  appear  that  the  other  trustee 
is  incompetent,  or  refuses  improperly  or  cor- 
ruptly to  join  in  a  proposed  sale  or  exchange. 

Perry,  Tr.  §§  411-782;  Chapin  v.  Uni- 
versalist  Society,  8  Gray,  580;  Austin  v.  Shaw, 
10  Allen,  552;  AUy-Oen.  v.  Federal  Street 
Meeting  House,  8  Gray,  1;  Sloo  v.  Law,  8 
Blatchf.  459.  472,  473;  Winthrop  v.  Atty-Oen. 
128  Mass.  258;  Bidgeley  v.  Johnson,  11  Barb. 
527:  Ward  v.  Ilipwell,  3  Giff.  547;  Luke  v. 
South  Kensington  Hotel  Co.  11  Ch.  Div.  *12l; 
Be  South  Cong.  Church  of  Southicick,  1  W.  N. 
C.  196;  Jones  v.  Blake,  29  Ch.  Div.  913;  Hiatcher 
v.  Candee,  3  Keyes,  157;  Learned  v.  Welion, 
40  Cal.  849;  Perry  v.  Shipway,  4  De  G.  &  J. 
853. 

The  power  to  sell  or  exchange  the  entire 
real  estate  given  in  the  deed  is  such  a  special 
power  that  all  the  trustees  must  join  in  its  exe- 
cution; and  it  is  submitted  that  no  case  can  be 
found  where  a  deed  of  real  estate  made  by  a  part 
of  the  trustees,  under  a  special  power  of  sale  like 
the  one  in  this  case,  has  been  sustained. 

Devena,  J.,  delivered  the  opinion  of  the 
court: 

If  a  final  decree  of  a  justice  of  this  court  is 
appealed  from,  without  any  report  or  request 
for  a  report  of  the  evidence  or  facts,  the  only 
question  presented  is  whether  the  decree  is 
warranted  by  the  allegations  and  prayer  of  the 
bill.    O'Hara  v.  Downing,  130  Mass.  16. 

The  plaintiff  and  the  two  individual  defend- 
ants were  trustees  under  a  deed  by  which  cer- 
tain lands  were  conveyed  "in  trust  for  the  use 
of  a  Sabbath  school,  and  for  the  diffusion  of 
Christian  principles  as  taught  and  practised  by 
Christian  evangelical  denominations,  with 
power  to  erect,  repair,"  etc.  This  constituted 
a  public  charity.  There  was  no  definite  body, 
for  whose  use  the  gift  was  intended,  capable 
of  receiving,  holding,  and  using  it  in  the  man- 
ner provided;  and  there  was  a  duty  to  be  per- 
formed towards  such  part  of  the  public  as 
should  desire  instruction  in  Christian  princi- 
ples as  taught  and  practiced  by  what  are  known 
as  the  evangelical  denominations.  Old  South 
Society  v.  Crocker,  119  Mass.  1. 

The  deed  to  the  trustees  contained  a  clause 
by  which  they  were  invested  "with  full  power 
to  sell  or  exchange  said  land  and  improvements 
whenever,  in  the  judgment  of  said  trustees  or 
of  their  successors,  another  location  would 
better  subserve  the  objects  and  purposes  of  said 
trust."  A  building  having  been  erected  on 
the  premises  by  the  trustees,  and  having  been 
occupied  and  used  beneficially  for  a  Sabbath 
school  and  for  the  uses  and  purposes  named  in 
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the  trust  deed,  the  defendant  trustees,  without 
the  consent  and  against  the  wishes  of  the  plain- 
tiff trustee,  conveyed  the  premises  to  the  de- 
fendant corporation,  on  March  21,  1884,  dis- 
charged from  all  trusts  named  in  the  trust  deed. 
On  the  same  day,  without  the  knowledge  or 
consent  of  the  plaintiff,  they  received  from  the 
defendant  corporation  a  deed  purporting  to 
convey  to  themselves  and  the  plaintiff,  as  trus- 
tees, to  be  held  upon  the  trusts  stated  in  the  ori- 
ginal trust,  a  certain  other  parcel  of  land,  it 
being  recited  to  have  been  given  as  an  exchange 
for  the  premises  conveyed  to  the  defendant  cor- 
poration. On  the  25th  of  August,  1884,  with- 
out the  knowledge  or  consent  of  the  plaintiff 
trustee,  the  defendant  trustees  reconveyed  to 
the  defendant  corporation  the  parcel  of  land 
which  had  been  conveyed  to  themselves  and 
the  plaintiff  trustee  by  it,  as  above  stated. 
This  deed  was  without  consideration,  other 
than  the  conditions  stated  therein;  which  bound 
the  defendant  corporation  to  erect  upon  the 
premises  a  building  suitable  for  Sabbath  school 
work,  and,  in  substance,  to  perform  and  exe- 
cute all  the  trusts  imposed  upon  the  trustees  by 
the  original  trust  deed.  These  conveyances 
must  be  treated  as  one  transaction;  and  their 
intended  purpose  was  to  exchange  the  original 
trust  property  for  other  premises;  to  substitute 
a  new  trustee*  for  those  named  in  the  trust  deed 
and  their  successors,  who  should  execute  the 
trust  upon  such  other  premises,  so  far  as  the 
trust  was  to  be  locally  executed;  and  to  release 
the  trustees  from  all*  duties  as  trustees,  or  con- 
trol over  the  trust  property  in  its  ordinary  ad- 
ministration. This  latter  deed  was  made 
"upon  the  condition  that  when  these  premises 
or  some  other  which  may  be  substituted  for 
them  shall  cease  to  be  used  in  accordance  with 
the  foregoing  conditions,  the  same  shall  revert 
to  the  grantors  or  their  successors,  to  be  held 
under  the  original  trust,"  etc.  All,  therefore, 
that  was  left  to  the  trustees  was  a  right  of  en- 
try upon  the  premises  for  condition  broken. 

Regarding  these  deeds  as  constituting  but  a 
single  transaction,  even  if  the  plaintiff  had  con- 
curred in  it,  we  do  not  see  how  it  could  be  sus- 
tained. The  donor  had  selected  the  trustees 
for  bis  gift;  had  provided  how  vacancies  in  the 
board  of  three  trustees  should  be  filled;  and  di- 
rected that  the  trust  should  be  administered  by 
them  and  their  successors  as  thus  selected.  lie 
had  given  no  authority  to  transfer  this  property, 
or  the  administration  of  the  trust,  to  an  individ- 
ual, or  to  a  corporation,  which  acts  as  a  unit. 
The  large  discretionary  powers  with  which  the 
trustees  were  invested  were  to  be  exercised 
only  after  the  consideration  and  discussion 
which  would  be  given  by  the  trustees  compos- 
ing the  board,  and  as  the  result  of  their  judg- 
ment. To  confide  all  these  to  a  single  corpora- 
tion, acting  as  a  unit,  and  to  reserve  to  them- 
selves only  a  right  of  entry  in  case  they  were 
not  properly  exercised,  was  to  attempt  to  im- 
pose upon  another  duties  they  were  bound 
themselves  to  perform,  and  to  violate  the  trust 
they  had  accepted.  However  honorable  their 
motives  may  have  been,  even  if  all  the  trustees 
had  concurred,  they  had  no  authority  to  make 
such  a  conveyance. 

It  is  the  contention  of  the  defendant  that  this 
transaction  may  be  separated  into  distinct  parts; 
and  that,  even  if  the  deed  to  the  defendant  cor- 
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po ration  must  be  pronounced  invalid,  the  other 
two  deeds  may  be  sustained.  We  do  not  think 
the  transaction  is  susceptible  of  this  division. 
To  convey  the  trust  property,  with  the  build- 
ings thereon  necessary  for  the  execution  of  the 
trust,  discharged  from  all  trusts;  to  receive  in 
exchange  a  lot  of  land  without  buildings, 
which  would  be  comparatively  valueless  for 
the  purposes  of  the  trust, — but  for  the  agree- 
ment and  conditions  contained  in  the  subse- 
quent deed  to  the  defendant  corporation  by 
which  it  bound  itself  to  erect  suitable  buildings 
thereon, — would  appear  plainly  a  violation  of 
the  duties  of  the  trustees.  But  assuming  that 
the  transaction  could  be  divided,  we  are  not  of 
opinion  that  the  power  to  sell  or  exchange  the 
trust  property  given  by  the  deed  is  one  that 
could  be  exercised  by  two  of  the  trustees 
without  the  consent  of  the  third.  A  distinc- 
tion bas  certainly  been  drawn  between  the  pow- 
ers of  a  majority  of  the  trustees  where  a  pri- 
vate and  where  a  public  trust  has  been  created, 
it  having  been  held  that  in  the  latter,  many 
powers  of  the  trustees  may  be  exercised  by  a 
majority.     Ward  v.  Uipwdl,  8  Giff.  547. 

It  wfll  be  seen  upon  examination  that  in 
most  if  not  all  of  them  the  powers  there 
exercised  are  those  of  administration  only,  as 
in  the  selection  of  an  agent,  a  schoolmaster  or 
clergyman,  or  in  the  performance  of  purely  in- 
cidental matters  such  as  provision  for  buildings 
or  the  care  of  them.  Wilkinson  v.  Malin,  2 
Tyr.  544;  King  v.  Beaton,  8  T.  R.  592;  With- 
meU  v.  Qartham,  6  T.  R.  388. 

Even  if  some  of  them  may  go  further  than 
this,  there  are  none  which  permit  to  the  major- 
ity the  exercise  of  the  power  conferred  on  trus- 
tees where  the  character  of  the  instrument  or 
the  nature  of  the  trust  fairly  shows  that  all 
should  join.  The  power  to  sell  or  exchange 
quoted  above,  was  a  special  and  peculiar  one 
to  be  used  whenever,  in  the  judgment  of  the 
trustees,  another  location  would  better  subserve 
the  purposes  of  the  trust.  The  land  originally 
granted  was  designed  as  the  location  of  the 
charity  by  the  donor;  nor  was  it  intended  to 
be  changed  but  upon  the  concurrent  and  col- 
lective judgment  of  the  trustees,  unless  author- 
ized by  a  court  of  common  jurisdiction.  CJiapin 
v.  Universalist  Society,  8  Gray,  580;  Austin  v. 
Shaw,  10  Allen,  552;  AUy  Oen.  v.  Federal  St. 
Meeting  House,*  Gray,  1 ;  Sloo  v.  Late,  8  Blatchf . 
459;  Be  South  Cong.  Church  of  Southmck,  1  W. 
N.  C.  196. 

Decree  affirmed. 


George  DWELLEY 
Julia  DWELLEY  et  al. 

1.  Where  the  defendant  and  her  brother 
conveyed  several  tracts  of  land  to  the 
plaintiff,  taking  back  a  mortgage  to 
secure  the  performance  of  the  condi- 
tions of  a  bond,  in  which  the  plaintiff 
agreed  to  provide  for  them,  "both  in 
nekneu  and  in  health,  good  and 
proper  food*  medicine,  and  clothing, 
with  proper  and  kind  care  during  their 
natural  lives,  together  with  fuel  for  each 
of  them,  prepared  and  housed  for  their 
fires,  suitable  board  and  care  for  a  horse 
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for  their  own  use,"  together  with  cer- 
tain stipulations,  which,  in  effect,  pro- 
vide that  the  sister  is  to  occupy  the  front 
room  daring  her  natural  life,  that  she 
is  to  reside  there  as  long  as  she  lives, 
that  she  is  to  have  and  occupy  it  for  her 
own  and  separate  use  during  her  life,— it 
follows  from  these  stipulations,  that  the 
provisions  made  for  her  in  sickness  and 
in  health  are  to  be  furnished  to  her  in 
the  house  in  which  she  is  to  occupy  a 
room,  and  not  elsewhere. 
2.  Where  the  house  conveyed  to  the  plain- 
tiff was  that  in  which  the  mortgagees 
resided  when  the  mortgage  was  executed; 
and  the  bond  indicates  that  the  plaintiff 
was  intending  to  build  additions  for  the 
convenience  of  the  mortgagees,  and  he 
expended  between  $2,000  and  $8,000  in 
the  necessary  alterations  in  accordance 
with  a  plan  adopted  by  the  parties;  and 
he  was  restrained  by  the  terms  of  the 
bond  from  disposing  of  the  real  estate, 
including  the  dwelling-house,  without 
the  consent  of  the  mortgagees  during 
their  natural  lives;  and  the  accomoda- 
tions which  the  brother  and  sister  should 
have  in  respect  to  rooms  in  the  plain tifTs 
house,  and;  the  other  privileges  granted 
to  them  about  the  house  and  premises, 
were  explicitly  stated;  and  the  parties, 
until  the  death  of  the  brother,  treated 
the  obligation  as  contingent  upon  the 
residence  of  the  defendants  upon  the 
premises, — the  survivor  is  not  entitled 
to  demand  that  the  supplies  and  ser- 
vice shall  be  furnished  to  her  else- 
where. 

(Plymouth  Filed  February  28, 1887.) 

APPEAL  by  complainant  from  a  decree  of  a 
■justice  of  the  Supreme  Judicial  Court  dis- 
missing a  bill  in  equity  for  an  injunction.  In- 
junction made  perpetual. 

Bill  in  equity  filed  bv  George  Dwelley  against 
Julia  Dwelley  and  William  Nutt,  for  an  injunc- 
tion to  restrain  said  Julia  Dwelley,  as  mort- 
gagee, and  said  William  Nutt,  as  auctioneer, 
from  holding  a  sale  and  foreclosing  a  certain 
mortgage  given  by  complainant  on  the  transfer 
to  him  of  the  premises  mortgaged  for  the  con- 
sideration of  the  maintenance  and  support  of 
the  grantors  (of  whom  defendant  Julia  Dwel- 
ley is  survivor)  during  their  natural  lives,  and 
or  certain  privileges.  A  preliminary  injunc- 
tion was  ordered  by  consent  of  the  parties. 

On  the  hearing  before  C.  Allen,  J.,  on  bill, 
answer,  and  report  of  master,  the  bill  was  dis- 
missed and  complainant  appealed  to  the  full 
court. 

Farther  facts  appear  from  the  opinion. 

Messrs.  J.  White  and  William  H.  Os- 
borne, for  complainant: 

Whether  the  complainant  is  bound  by  his  con- 
tract to  furnish  fuel,  support,  etc.,  to  the  said 
Julia  Dwelley,  at  a  place  other  than  upon  the 
mortgaged  premises,  is  a  question  put  in  issue 
by  the  pleadings  in  the  case.  In  determining 
the  question,  not  simply  the  express  terms  of 
the  contract  are  to  be  considered,  but  all  the 
circumstances  of  the  case .  The  collateral  facts 
indicated  in  the  bond  itself,  as  well  as  those 
proved  by  parol  and  found  by  the  master, — 
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the  nature  of  the  contract,  the  relation  and 
position  of  the  parties  and  of  the  property, — all 
are  relevant  and  are  to  be  weighed  in  the  con- 
struction to  be  put  upon  the  condition  of  the 
mortgage. 

Fiske  v.  Fiske,  20  Pick.  499,  503;  Ourrier  v. 
Currier,  2  N.  H.  75. 
Messrs.  P.  H.  Gooney  and  William  Nutt, 

for  defendants: 

Defendant  is  entitled  to  a  liberal  construction 
in  her  favor,  and  to  the  benefit  of  all  reasonable 
doubts  as  to  the  meaning  of  the  terms  used; 
and  such  has  been  the  general  current  of  au- 
thority in  this  as  well  as  other  courts  in  cases 
like  the  present. 

Wilder  v.  Whittemore,  15  Mass.  262;  Thayer 
v.  RicJiards,  10  Pick.  898;  Fiske  v.  Fiske,  20 
Pick.  500;  Conkey  v.  Everett  11  Gray,  95;  Hub- 
bard v.  Hubbard,  12  Allen,  586;  Flanders  v. 
Lamphear,  9  N.  H.  201;  Graven  v.  Bleakney  9 
Watts,  19;  Wuslhoff  v.  Draeourt,  8  Watts,  245; 
Steele's  App.  47  Pa.  437;  Tope  v.  Tope,  18  Ohio, 
520. 

The  complainant's  offer  to  support  the  de- 
fendant was  coupled  with  the  condition  that 
she  would  "come  back  and  live  with  him,"  and 
this  condition  he  had  no  right  to  impose  upon 
her  (Hubbard  v.  Hubbard,  12  Allen,  586);  and 
his  declaring  to  Dr.  Phillips,  in  whose  family 
she  was  living,  that  he  would  not  support  her 
while  she  remained  in  bis  family,  superseded 
the  necessity  of  any  demand  being  made  by  her 
for  her  support,  even  jif  a  demand  had  been 
necessary  before  then,  which  it  was  not  (Pettee 
v.  Case,  2  Allen,  546). 

Gardner,  J.,  delivered  tbe  opinion  of  the 
court: 

The  defendant  and  her  brother  conveyed 
several  tracts  of  land  to  the  plaintiff,  taking 
back  a  mortgage  to  support  and  maintain  them 
during  their  natural  lives,  as  was  provided  in 
a  certain  bond.  The  bond  does  not  specifically 
require  that  the  support  and  maintenance  shall 
be  furnished  only  at  the  dwelling-house  men- 
tioned in  the  same.  The  defendant  contends 
that  the  contract  is  entitled  to  a  liberal  con- 
struction in  her  favor,  and  that  she  is  entitled 
to  the  benefit  of  all  reasonable  doubts  as  to  the 
meaning  of  the  terms  used,  and  that  such  has 
been  tbe  general  current  of  authority  in  this  as 
well  as  in  other  courts,  in  cases  like  the  present. 

There  is  no  well-established  rule  by  which 
each  case  shall  be  governed,  but  each  case  must 
be  decided  on  its  own  facts,  depending  upon 
the  language  of  the  contract  or  instrument,  and 
the  surrounding  circumstances.  The  only  rule 
to  be  extracted  from  all  the  cases,  perhaps,  is 
this:  "That  a  court  will  look  at  all  the  circum- 
stances of  the  case,  the  nature  of  the  property, 
the  occupation  and  relations  of  the  parties,  the 
usages  of  the  place  and  of  the  business  to  which 
the  contract  relates,  and  ascertain  by  reasonable 
inference  what  the  parties  must  nave  under- 
stood and  mutually  expected  at  the  time  of  the 
making  of  the  contract,  and  then  adopt  that 
construction  which  will  best  and  most  nearly 
carry  the  contract  into  effect  as  they  intended 
and  understood  it."  Chief  Justice  Shaw  in 
Fiske  v.  Fiske,  20  Pick.  500. 

In  this  case  the  condition  of  the  mortgage 
was  to  provide  a  horse  for  said  Margery  to  ride 
to  meeting  and  elsewhere,  when  necessary;  find 
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her  firewood  for  one  fire,  to  be  drawn  and  cut 
at  the  door  fit  for  use;  give  her  a  good  cow  and 
keep  said  cow  for  her  during  her  natural  life. 
The  court  was  of  opinion  that  there  was  noth- 
ing to  warrant  the  construction  that  the  wood 
was  to  be  furnished  the  mortgagee  only  at  tbe 
house  on  the  farm  on  which  she  then  lived, 
even  if  the  mortgagee  had  a  privilege  under  her 
deceased  husband's  will  to  live  in  the  house;  it 
was  a  privilege  which  she  might  exercise  or  not 
at  her  choice. 

Conkey  v.  Everett,  11  Gray,  95,  was  upon  the 
following  clause  of  the  will  of  Jason  Everett: 
"I  give  and  bequeath  to  my  wife,  Lucy  Everett, 
her  support  and  maintenance  in  sickness  and  in 
health,  and  meaning  all  that  shall  or  may  be 
necessary  for  her  comfort  for  and  during  her 
natural  fife  fully  to  be  completed  and  ended,  out 
of  my  estate,"  etc.  It  was  held  that  although  it 
was  highly  probable  that  it  wastheexpectatiou 
of  the  testator  that  the  support  would  be  fur- 
nished at  the  place  of  his  last  residence,  yet 
there  was  nothing  in  the  terms  of  the  will  to 
give  it  such  a  locality.  Had  there  been  a  de- 
vise to  the  widow,  of  a  part  of  the  house  for 
her  occupation,  this  would  have  strongly  indi- 
cated a  purpose  of  the  testator  that  she  should 
there  receive  her  support.  We  have  been  re- 
ferred by  the  defendant  to  Wilder  v.  Whitte- 
more, 15  Mass.  252;  Hubbard  v.  Hubbard,  12 
Allen,  586;  Flanders  v.  Lamphear,  9  N.  H.  201; 
Craven  v.  Bleakney,  9  Watts,  19;  Wuslhoff  v. 
Draeourt,  8  Watts,  245;  Tope  v.  Tope,  18  Ohio, 
520. 

In  all  these  cases,  excepting  the  last,  there  is 
either  a  bald  agreement  to  maintain,  or  the 
right  to  occupy  without  the  accompanying  ob- 
ligation to  support  in  the  bouse  occupied.  In 
Tope  v.  Tope,  supra,  the  wife  was  to  have  her 
maintenance  "off  of  the  farm"  while  she  lived. 
AThe  said  Joseph  Tope  is  to  let  my  wife  have 
the  house  in  which  I  now  live,  while  she  lives; 
he  is  also  to  furnish  her  with  everything  that 
is  necessary  while  she  lives."  The  court  held 
that  although  the  testator  contemplated  that 
upon  his  death,  his  wife  would  continue  to  re- 
side in  the  bouse,  and  there  receive  her  support, 
yet  if  she  refused  to  reside  there,  but  preferred 
to  reside  elsewhere,  the  duty  of  the  son  charged 
with  her  maintenance  was  to  pay  her  whatever 
sum  of  money  it  may  be  considered  worth  to 
support  her  on  the  farm,  and  no  more. 

In  examining  tbe  various  cases  cited  by  coun- 
sel, but  little  aid  can  be  derived.  Each  case 
must  be  decided  on  its  own  facts,  considering 
the  language  of  the  instrument  and  surrounding 
circumstances. 

In  the  case  at  bar,  it  is  evident  that  by  the  con- 
dition of  the  bond  a  personal  trust  was  confided 
in  tbe  plaintiff  by  the  obligees,  to  perform  such 
trust  in  behalf  of  the  defendant  Julia  and  her 
brother.  The  plaintiff  agreed  to  provide  for  them, 
"both  in  sickness  and  in  health,  good  and  prop- 
er food,  medicines,  and  clothing,  with  proper 
and  kind  care  and  nursing  during  their  natural 
lives,  together  with  fuel  for  each  of  them  pre- 
pared and  housed  for  their  fires,  and  suitable 
lward,  and  care  for  a  horse  for  their  own  use." 
This  personal  trust  could  not  well  be  discharged 
except  upon  the  premises  where  all  the  parties 
resided.  Considering  the  entire  contract,  this 
becomes  more  evident,  "and  the  said  Charles  is 
to  have,  use,  and  occupy  the  westerly  front 
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room  of  the  house  below,  and  the  southeasterly 
chamber  for  bis  own  and  separate  use,  during 
his  natural  life;  and  the  said  Julia  is  to  have, 
use,  and  occupy  the  southwesterly  front  room 
of  the  house  (when  built)  for  her  own  and  sep- 
arate use  during  her  natural  life."  Then  fol- 
low descriptions  of  other  rights  and  privileges 
granted  the  obligees.  This,  in  substance,  pro- 
vides that  Julia  is  to  occupy  the  front  room 
during  her  natural  life;  that  she  is  to  reside 
there  as  long  as  she  lives;  that  she  is  to  have 
and  occupy  it  for  her  own  and  separate  use  dur- 
ing her  life.  This  being  the  fair  meaning  of 
this  portion  of  the  condition  of  the  bond,  it  fol- 
lows that  the  provisions  made  for  her  in  sick- 
ness and  in  health  are  to  be  furnished  to  her  in 
this  house  and  not  elsewhere. 

The  surrounding  facts  tend  to  confirm  this 
construction  of  the  bond,  and  to  show  what  was 
the  real  intent  of  the  parties.  The  house  con- 
veyed to  tbe  plaintiff  was  that  in  which  the 
mortgagees  were  residing  when  the  mortgage 
was  executed.  Tbe  mortgagor,  by  the  terms  of 
the  bond, was  intending  to  build  additions  to  the 
dwelling-house  for  the  convenience  of  the  mort- 
gagees, and  he  expended  between  $2,000  and 
$3,000  in  the  necessary  alteration  and  improve- 
ments of  the  premises,  in  pursuance  of  a  plan 
adopted  by  the  parties. 

The  bond  contained  a  stipulation  that  tbe 
plaintiff  should  not  dispose  of  the  real  estate, 
including  the  dwelling-house,  without  the  con- 
sent of  the  mortgagees,  during  their  natural 
lives.  The  bond  was  explicit  in  statement  as  to 
the  accomodations  which  Julia  and  her  brother 
should  have  in  respect  to  rooms  in  the  plaintiff's 
bouse,  and  the  other  privileges  granted  to  them 
about  the  house  and  premises.  It  appears  that 
part  of  the  contract  was  necessarily  to  be  exe- 
cuted in  the  house,  and  that  a  change  of  resid- 
ence by  the  mortgagees  would  impose  a  greater 
burden  upon  the  plaintiff  in  supporting  them, 
and  that  tbe  contract  makes  no  reference  to 
such  contingency.  Until  the  death  of  the 
brother  Charles,  all  the  parties  acted  upon  the 
construction  here  given  to  the  bond  without 
doubt  or  question.  Considering  all  the  sur- 
rounding circumstances  in  connection  with  the 
language  of  the  bond,  a  majority  of  the  court 
are  of  opinion  that  the  bond  points  out  the 
house  of  the  plaintiff  as  the  place  where  the 
care  and  support  of  Julia  shall  be  furnished  by 
the  plaintiff,  and  that  tbe  defendant  Julia  is  not 
entitled  to  demand  that  they  shall  be  furnished 
to  her  elsewhere.  It  is  not  contended  by  the 
defendant  that,  if  the  entire  contract  is  to  be 
carried  out  upon  the  premises  and  dwelling- 
house  of  the  plaintiff,  there  has  been  any  breach 
of  its  terms:  nor  that  Julia  has  not  at  all  times 
been  treated  kindly  and  considerately  by  the 
plaintiff  and  his  family. 

Injunction  made  perpetual. 


William  H.  SWASEY,  Ext., 

T. 

Richard  T.  JAQUES  et  al. 

Where  tbe  testatrix  grave  pecuniary 
legacies  to  certain  persons,  and  pro- 
vided that,  if  "any  of  them  shall  die 
before  my  decease,  I  give  the  sums  I 
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have  given  to  them  respectively,  re- 
spectively to  those  persons  living  at  the 
time  of  my  decease  who  shall  then  be 
next  of  kin, respectively,  of  those  of  them 
whom  I  may  survive;"  and  one  of  the  leg- 
atees died  in  the  lifetime  of  the  testa- 
trix leaving  as  her  next  relations  a 
brother  and  three  nephews,  sons  of  an- 
other brother,  all  of  whom  survived  the 
testatrix, — the  legacy  was  payable 
under  the  words  "  next  of  kin"  to  the 
brother. 

(Essex  Filed  February  26, 1887./ 

CASE  reserved.   Decree  of  Probate  Court  re- 
versed. 

Appeal  by  Richard  T.  Jaques  from  a  decree 
of  the  Probate  Court  for  the  County  of  Essex, 
upon  the  petition  of  William  H.  Swasey,  ex- 
ecutor of  the  last  will  of  Anna  Jaques,  to  said 
court,  to  determine  to  what  person  or  persons 
said  petitioner  should  pay  a  certain  legacy  given 
in  said  will  to  Matilda  Jaques,  deceased;  which 
decree  djrected  said  executor  to  distribute  and 
pay  over  the  same  to  the  persons  who  would 
be  her  heirs  at  law  under  the  Statute  of  Distri- 
bution in  this  Commonwealth,  and  in  the  pro- 
portion therein  provided.  Hearing  in  the  su- 
preme court  before  Devens,  J.,  who  reserved 
the  case  for  the  determination  of  the  full  court. 

The  facts  appear  from  the  opinion. 

Mr.  Horace  L  Bartlett,  for  Richard  T. 
Jaques,  appellant: 

The  appellant  being  a  brother  of  Matilda 
Jaques  is  entitled  to  the  legacy  to  the  exclusion 
of  the  appellees,  the  children  of  her  deceased 
brother.  The  appellant  only  is  included  in 
"next  of  kin."  That  in  common  parlance  the 
words  "  next  of  kin"  and  "  nearest  of  blood" 
are  syuonymous,  needs  no  authority.  The 
legal  meaning  of  the  word  rimpliciter  is  the 
same. 

Rapalje  &  Law.  L.  Diet. ;  Bouv.  L.  Diet;  Burr. 
L.  Diet.;  Abb.  L.  Diet. 

And  when  used  rimpliciter  in  a  will  the 
phrase  will  not  include  those  who  take  by  repre- 
sentation under  the  statute.  This  is  the  well- 
settled  law. 

2  Jarm.  Wills,  8d  Am.  ed.  p.  28;  2  Redf.  p. 
75;  1  Perry,  Tr.  §  257;  Wig.  Wills,  2d  Am. 
ed.  819;  Hawk.  Wills,  2d  Am.  ed.  p.  97;  Oar- 
rick  v.  Camden,  14  Vesey,  378;  Smith  v.  Cambell, 
Cooper,  275;  Brandon  v.  Brandon,  8  Swanst. 
812;  Elmsleyv.  Young,  2  Myl.  &  K.  780;  Withy 
v.  Mangles,  10  Clark  &  F.  215;  Ballon  v.  Foster, 
L.  R.  8Ch.  App.  505;  Harris  v.  Newton,  25  W. 
R.  228;  Bedmond  v.  BurrougJis,  68  N.  C.  242; 
Jones  v.  Oliver,  8  Ired.  Eq.  369;  Simons  v.  Oood- 
ing,  5  Ired.  Eq.  882;  Davenport  v.Bassell,  Bush. 
Eq.  29;  Wright  v.  Methodist  E.  Church,  1  Hoff. 
Ch.  218;  Wimbles  v.  Pitcher,  12  Ves.  488. 

Elmslev  v.  Young,  supra,  the  leading  case  de- 
cided before  the  Lords  Commissioners,  and  ap- 

6 roved  in  Witlty  v.  Mangles,  supra,  before  the 
[ouse  of  Lords,  has  never  been  overruled, — a 
contingency  not  to  be  thought  of ;  legislative  in- 
terposition ought  never  to  be  invoked  to  alter 
a  rule  so  fortified. 
Wig.  2d  Am.  ed.  p.  819. 
There  is  an  important  difference  between 
next  of  kin  and  next  of  kin  according  to  the 
Statute  of  Distributions.   The  former  points 
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only  to  law  of  consanguinity, — the  latter  to  the 
law  of  succession  ab  intestato.  Administra- 
tion is  granted  to  the  next  of  kin  as  follows: 
first,  to  children;  second,  to  parents;  third,  to 
brothers  and  sisters;  fourth,  to  grandparents; 
fifth,  to  nephews  and  nieces. 

Wms.  Exrs.  6th  Am.  ed  p.  491;  2 Bl. Com.  496. 

This  is  the  practice  in  the  probate  court. 

And  see  Smith's  Probate  Law,  ed.  1884,  p.  84. 

Meesrs.  David  L.  Withington  and  Na- 
thaniel N.  Jones,  for  nephews  of  Matilda 
J  agues,  deceased,  appellees: 

In  this  Commonwealth  the  words  "next  of 
kin"  used  in  a  will,  uncontrolled  by  other 
words,  mean  next  of  kin  according  to  the  Stat- 
ute of  Distributions.  The  Legislature  has  so 
used  the  words: 

Pub.  Stat.  chap.  136,  §£20,  26-28;  Pub.  8tat. 
chap.  148,  f&  12,  18,  20,  28.  See  also  "  Kind- 
red," Pub.  Stat.  chap.  186,  §  8;  "  Next  of  kin 
in  equal  degree,"  chap.  25,  §  2. 

This  court  has  habitually  used  the  expression 
in  the  sense  contended  for. 

Parker  v.  Kuckens,  7  Allen,  509. 

It  is  well  settled  that  the  word  "heirs," 
whenever  it  denotes  succession  or  substitution, 
"should  be  construed  to  mean  the  persons  who 
would  legally  take  property  according  to  its  na- 
ture or  quality;  ana  that  the  heirs  at-law  would 
take  the  real  estate,  and  the  next  of  kin.  or  per- 
sons entitled  to  inherit  personalty,  would  take 
the  personal  estate." 

Fabens  v.  Fabens,  141  Mass.  899,  2  New  Eng. 
Rep.  880. 

And  where  it  denotes  a  substantive  gift, 
whether  it  is  held  to  mean  heirs-at-law,  strictly, 
or  next  of  kin,  it  means  those  who  are  heirs  or 
next  of  kin  under  the  statute. 

Minot  v.  Harris,  182  Mass.  528;  Merrill  v. 
Preston,  135  Mass.  451. 

And  such  is  the  law  in  England. 

Wingfield  v.  Wingfldd,  L.  R.  9  Ch.  Div.  658.  2 
Jarm.  Wills,  p.  78,  note  18,  and  cases  cited. 

"  Relations"  is  construed  to  mean  statutory 
next  of  kin. 

Esty  v.  Clark,  101  Mass.  88;  Rayner  v.  Mow- 
bray, 8  Bro.  Ch.  284. 

Harraden  v.  Larrabee,  118  Mass.  480,  only 
decides  that  next  of  kin  is  limited  to  blood  re- 
lations whether  qualified  by  reference  to  the 
statute  or  not. 

There  is  no  express  decision  in  this  court,  but 
Wilde,  J.,  in  Tillinghast  v.  Cook,  9  Met.  148, 
says:  "  We  think  that  where  a  legacy  is  given 
to  the  legal  heirs  or  next  of  kin  *  *  *  it  is  a 
reasonable  inference  that  the  legatees  should 
turn  quasi  heirs  or  next  of  kin  according  to 
the  Statute  of  Distributions,"  citing  Daggett  v. 
Stack,  8  Met.  453,  where  Shaw,  Ch.  J.,  says 
that  in  a  devise  to  heirs  "the  presumption  is 
that  the  testator  referred  to  the  familiar  law  of 
descendants  and  distributors  to  regulate  the 
distribution  of  his  bequest." 

See  also  Band  v.  Sanger,  115  Mass.  128: 
Child*  v.  Russell,  11  Met.  25. 

It  is  true  that  in  the  English  cases  the  law  is 
settled  the  other  way,  since  Withy  v.  Mangles, 
10  Clark  &  F.  215,  which  Hoar,  J.,  discusses 
very  sharply  and  unfavorably  in  Houghton  v. 
Kendall,  7  Allen,  75.  We  would  add  nothing 
to  this  discussion  save  to  say  that  in  England 
to-day,  legal  heir  is  construed  to  mean  statutory 
880 


next  of  kin;  legal  beire  or  next  of  kin  to  mean 
next  of  kin  (Sir  O.  Jessell,  M.  R.,  in  Re  Thomp- 
son's Trusts,  9  Ch.  Div.  607);  while  next  of 
kin  simplieiter  is  understood  to  mean  nearest 
of  kin.  Indeed,  as  Lord  Campbell  says:  "  It 
is  impossible  to  deny  that  the  law  has  by  some 
bad  luck  got  into  a  strange  state." 

Withy  v.  Mangles,  supra. 

The  North  Carolina  cases  have  no  force  of 
argument  nor  are  they  decided  on  weight  of 
authority. 

A  distinction  which  should  not  be  overlooked 
is  that  the  English  scrivener  is  paid  by  the  yard, 
while  with  us  he  is  paid  by  the  job. 

Field,  /..delivered  the  opinion  of  the  court: 

This  is  a  petition  by  an  executor  for  the  con- 
struction of  a  will.  It  was  filed  in  the  pro- 
bate court  and  a  decree  there  entered,  from 
which  an  appeal  has  been  taken  to  this  court, 
where  the  cause  has  been  heard  by  a  single  jus- 
tice and  reported  to  the  full  court.  In  proceed- 
ings in  the  probate  court,  upon  the  allowance 
of  an  account  of  an  executor,  the  court  is  ne- 
cessarily confined  to  the  determination  of  only 
those  questions  which  are  involved  in  the  al- 
lowance or  disallowance  of  the  account,  and 
cannot  give  directions  for  the  future  action  of 
the  executor.  Lincoln  v.  AUirich,  141  Mass. 
342,  1  New  Eng.  Rep.  728;  New  Eng.  trust  Co. 
v.  Eaton,  140  Mass.  584, 1  New  Eng.  Rep.  872. 

A  bill  in  equity  was  the  proper  proceeding 
for  obtaining  the  instructions  of  the  court  upon 
the  construction  to  be  given  to  a  will.  Juris- 
diction in  equity  to  hear  and  determine  all  mat- 
ters relating  to  trusts  created  by  will,  was  long 
ago  conferred  upon  the  probate  court.  Rev. 
Stat.  chap.  69,  §  12.  See  Report  Comrs.  on 
Rev.  Stat.  chap.  69,  notes,  §  12;  Gen.  Stat, 
chap.  100,  §  22;  Pub.  Stat.  chap.  141,  §  27. 

By  Stat.  1878,  chap.  224,  §  8.  "probate 
courts  in  the  several  counties  may,  concurrently 
with  the  supreme  judicial  court,  hear  and  de- 
termine all  matters  arising  under  wills,  in  the 
same  manner  as  is  now  provided  by  law  in  re- 
lation to  trusts  created  by  wills;"  and  by  Stat. 
1879,  chap.  188,  §  1,  "  the  supreme  judicial 
court  and  the  probate  courts  in  the  several 
counties  may,  on  petition,  hear  and  determine 
all  matters  and  questions  arising  under  wills; 
provided,  however,  that  any  party  aggrieved 
by  the  decision  of  the  probate  court  thereon, 
may  appeal  therefrom  to  the  supreme  judicial 
court  as  now  provided  by  law."  See  Pub. 
Stat.  chap.  127,  §  84;  chap.  156,  §§  5,  6,  11. 
The  proceedings  in  the  present  case  were  au- 
thorized by  and  are  in  accordance  with  Stat. 
1879,  chap.  88,  $  1,  and  the  Public  Statutes. 
Huntress  v.  Place,  187  Mass.  409;  Wright  v. 
White,  186  Mass.  471. 

By  the  tenth  article  of  the  will,  the  testatrix 
gave  pecuniary  legacies  to  certain  persons,  and 
provided  that,  if  "any  of  them  shall  die  before 
my  decease,  I  give  the  sums  which  I  have  given 
to  them  respectively,  respectively  to  those  per- 
sons living  at  the  time  of  my  decease  who  shall 
then  be  next  of  kin,  respectively,  of  those  of 
them  whom  I  may  survive." 

Matilda  Jaques,  one  of  these  legatees,  died 
in  the  lifetime  of  the  testatrix,  leaving  as  her 
nearest  relations,  a  brother,  Richard  T.  Jaques, 
and  three  nephews  sons  of  another  brother. 
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all  of  whom  survived  the  testatrix  and  are 
now  living.  The  question  is  whether  t  he  words 
"  next  of  kin,"  in  the  will,  mean  nearest  blood 
relations,  or  include  all  those  relations  who 
would  take  under  the  Statute  of  Distribution. 

In  England  this  question  was  settled  by 
Withy  v.  Mangles,  10  Clark  &  F.  215;  Harris 
v.  Newton,  25  W.  R.  228;  Button  v.  Potter,  L. 
R.  3  Ch.  App.  505.  The  case  of  Withy  v.  Man- 
gle* has  been  cited  by  this  court  in  Houghton 
v.  Kendall,  7  Allen,  72;  Haraden  v.  Larabee, 
113  Mass.  430.  There  are  comments  upon 
the  case  in  Houghton  v.  Kendall,  but  the  deci- 
sion in  Houghton  v.  Kendall  is  in  accordance 
with  late  English  decisions  by  courts  infe- 
rior to  the  House  of  Lords,  and  these  decisions 
must  be  held  not  to  be  in  conflict  with  Withy  v. 
Mangle*.  In  Houghton  v.  Kendall  a  testator 
bequeathed  to  his  daughter,  Sally,  the  income  of 
$2,000,  which  was  to  remain  in  the  hands  of  his 
executors;  and  provided  that  at  her  decease  the 
sum  remaining  in  their  hands  should  be  paid 
"over  to  the  children  who  may  be  the  surviv- 
ing heirs  of  said  Sally's  body,  to  be  divided  in 
equal  shares  between  them.  Sally  survived  the 
testator,  and  died  leaving  at  her  death  one  son 
and  four  grandchildren,  children  of  a  deceased 
son.  The  court  says  "  that  when  the  word 
'heirs'  is  used  in  a  gift  of  personalty,  it  should 
primarily  be  held  to  refer  to  those  who  would 
be  entitled  to  take  under  the  Statute  of  Distri- 
butions, and  to  indicate  that  they  should  take 
in  the  same  manner  and  in  the  same  propor- 
tions as  if  it  had  come  to  them  as  intestate  es- 
tate of  the  persons  whose  heirs  they  are  called." 
It  is  unnecessary  in  the  present  case  to  consider 
under  what  circumstances  the  word '  'heirs"  is  to 
be  construed  to  mean  distributees  of  personalty. 
In  Fabens  v.  Fabens,  141  Mass.  395,  899.  2  New 
Eng.  Rep.  380;  Merritt  v.  Preston,  135  Mass. 
451;  Minot  v.  Harris,  182  Mass.  528;  Sweet  v. 
Dutton,  109  Mass.  589. 

Wingfield  v.  Wingfield,  9  Ch.  Div.  658:  Re 
Thompson's  Trust*,  Id.  607,  and  Keay  v.  BouU 
ton,  25  Ch.  Div.  212,  are  decisions  to  the  same 
effect  as  Houghton  v.  Kendall.  The  distinction 
taken  between  these  cases  and  Withy  v.  Mangles 
is  that  the  word  "  heirs"  in  itself  imports  suc- 
cession to  property  by  death;  and  as  the  per- 
sons who  are  the  heirs  of  any  one  deceased  are 
designated  by  law,  which  now  is  statutory  law, 
the  heirs  must  be  either  those  persons  who  by 
law  would  succeed  to  the  real  estate  or  those 
who  would  succeed  to  the  personal  estate  of  the 
person  whose  heirs  they  are  called,  if  that  per- 
son had  died  intestate ;  and  it  is  said  that  if  the 
property  is  personal,  the  inference  is  that  those 
persons  are  meant  who  would  succeed  to  per- 
sonal estate  if  the  owner  had  died  intestate,  and 
who  have  been  sometimes  styled  the  statutory 
next  of  kin,  or  heirs  of  the  personalty.  But  it 
is  said  that  the  words  "  next  of  kin"  do  not  of 
themselves  import  "succession  ab  intestato," 
and  taken  alone,  mean  nothing  more  than  near- 
est blood  relations ;  and  that,  unless  there  is 
something  more  in  the  will,  indicating  that  the 
testator  intended  statutory  next  of  kin  or  that 
the  property  should  be  distributed  as  intestate 
property,  these  words  mast  have  their  custom- 
ary meaning.  Our  Statute  of  Distributions  in- 
cludes among  those  who  take,  the  husband  or 
wife  of  the  deceased,  and  permits  representa- 
tion. The  words  "  next  oi  kin"  are  not  used 
2  Mass. 


in  the  chapter  of  the  Public  Statutes  concern- 
ing the  distribution  of  the  personal  estate  of  in- 
testates, but  are  used  once  in  the  chapter  con- 
cerning the  descent  of  real  estate,  which,  with 
certain  exceptions,  regulates  the  distribution  of 
personal  estate,  and  then  the  words  are  "next 
of  kin,  in  equal  degree."  But  the  words  "next 
of  kin"  are  used  in  other  provisions  of  the  stat- 
utes relating  to  the  administration  of  estates, 
and  apparently  sometimes  include  all  persons 
who  take  personal  property  as  distributees  of 
an  intestate  estate,  and,  sometimes,  all  such  per- 
sons except  the  husband  or  wife.  Pub.  Stat, 
chap.  135;  chap.  125;  chap.  136,  §§  20,  26- 
28;  chap.  143,  12,  13,  20,  23;  chap.  180,  §  1. 
The  context  and  the  subject-matter  must,  in 
each  case,  determine  the  meaning  of  the  words. 
There  is  no  general  provision  that  the  personal 
estate  of  an  intestate  shall  be  distributed  among 
the  next  of  kin. 

It  is  certainly  difficult  to  distinguish  between 
the  expressions  "next  of  kin,'  "nearest  of 
kin,"  "nearest  kindred,"  and  " nearest  blood 
relations;"  and,  primarily,  the  words  indicate 
the  nearest  degree  of  consanguinity,  and  they 
are,  perhaps,  more  frequently  used  in  this  sense 
than  in  any  other. 

What  little  recent  authority  there  is,  beyond 
that  of  the  English  courts,  supports  the  Eng- 
lish view;  and,  on  the  whole,  we  are  inclined 
to  adopt  it.  Redmond  v.  Burroughs,  68  N.  C. 
242;  Davenport  v.  HarseU,  Bush.  Eq.  27; 
Wright  v.  Methodist  E.  Church,  1  Hoi.  Ch. 
202,  218.  There  is  nothing  in  the  will  which 
controls  or  modifies  the  meaning  of  the  words 
"next of  kin." 

The  decree  must  be  reversed,  and  a  decree 
entered  that  the  legacy  of  $500  given  to  Matil- 
da Jaques  be  paid  to  Richard  T.  Jaqucs.  The 
details  of  the  decree  may  be  settled  by  a  single 
justice  before  whom  counsel  may  be  heard  up- 
on their  application  to  be  allowed  counsel  fees 
out  of  the  fund.    8o  ordered. 


Joseph  S.  BRADLEY  et  at. 
v. 

Rufus  H.  BRIGHAM,  Ext.,  etc. 

On  a  bill  in  equity  brought  against  the 
executor  of  the  estate  of  a  deceased 
partner,  to  recover  the  value  of  cer- 
tain bonds,  the  property  of  the  copart- 
nership, sold  by  the  executor  as  part 
of  the  estate  and  the  proceeds  of  the 
sale  entered  among  the  assets, — the  sur- 
viving partners  can  only  recover 
their  share  of  the  amount  which  has 
gone  into  the  hands  of  the  executor 
as  assets  of  the  estate.  The  legal 
title  of  the  bonds  was  in  the  surviving 
partners  in  trust  for  the  copartnership, 
and  the  executor  of  one  of  the  copart- 
ners had  no  legal  right  to  sell  them  and 
convert  them  into  money.  In  so  doing 
he  acted  tortiously,  and  not  as  execu- 
tor of  the  estate;  and  the  estate  can  only 
be  compelled  to  account  for  that  portion 
which  does  not  belong  to  it. 

(Middlesex  Piled  February  8, 1887.) 
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APPEAL  by  defendant  from  an  order  of  a 
justice  the  Supreme  Judicial  Court  overrul- 
ing defendant's  exceptions  and  ordering  judg- 
ment for  the  plaintiffs  on  a  master's  report  in  a 
bill  in  equity  to  recover  the  value  01  certain 
property. 

The  facts  and  questions  raised  appear  from 
the  opinion. 

Messrs.  J.  O.  Abbott  and  J.  T.  Joslin, 

for  defendant: 

The  plaintiffs  had  a  full  and  adequate  remedy 
at  law.  An  action  of  trover  would  have  been 
the  proper  remedy  for  the  conversion  of  the 
bonds.  But  granting,  for  the  sake  of  argument, 
that  the  bill  as  framed  can  be  maintained  upon 
the  facts  found,  very  clearly  judgment  cannot 
be  rendered  in  favor  of  the  plaintiffs  against 
the  defendant,  for  one  third  to  each,  of  the  par 
value  of  the  bonds  and  interest,  for  this  reason, 
— the  master  finds  the  whole  property  in  the 
bonds,  after  the  death  of  Francis  Brigham,  was 
in  the  plaintiffs;  that  the  defendant  had  no 
property  in  them;  and  that  his  selling  them 
was  tortious  and  without  right. 

Now  this  entitled  the  plaintiffs  to  sue  for  the 
tort,  the  conversion,  ana  recover  the  value  of 
the  property  converted;  or,  they  could  waive 
the  tortious  conversion  and  bring  an  action  of 
contract  for  the  proceeds  actually  received  by 
the  defendant  from  the  wrongful  conversion  of 
the  bonds.  If  the  latter  course  is  taken,  noth- 
ing but  the  money  received  by  the  defendant 
can  be  recovered,  whatever  may  have  been  the 
value  of  the  property  wrongfully  converted. 
By  bringing  this  Dill  the  plaintiffs  have  sub- 
stantially elected  the  last  remedy;  tbey  have 
waived  the  tort,  and  only  asked  judgment  for 
the  proceeds  of  the  wrongful  conversion  of  the 
bonds  and  not  for  their  value.  Whatever  judg- 
ment is  rendered,  it  can  only  be  for  the  share 
of  the  plaintiffs  of  the  proceeds  of  the  sale  of 
the  bonds  actually  received  by  the  defendant; 
for  the  best  of  all  reasons,  viz.,  that  is  all  they 
have  asked  judgment  for. 

The  ground  on  which  the  complainants  seek 
to  maintain  their  action  is  that  they  were  for- 
merly partners  in  business  with  Francis  Brig- 
bam;  and  that,  under  a  partnership  which  was 
long  ago  dissolved,  these  Mexican  bonds  were 
received  in  payment  of  a  partnership  debt  and 
had  never  been  divided.  This  action  involves 
the  determination  of  the  following  propositions: 
1 .  Who  was  the  legal  owner  of  these  bonds  at 
the  date  of  Francis  Brigbam's  death?  2.  If 
they  belonged  to  a  partnership  concern,  what 
partnership?  8.  When  was  the  debt  contracted? 

Mr.  S.  W.  Trowbridge,  for  complainants: 

Defendant  is  liable  for  tne  value  of  the  bonds 
as  found  by  the  master,  viz.,  "par  flat,"  and 
not  merely  what  he  received  of  them. 

See  Washburn  v.  Pond,  2  Allen,  474,  476, 
478. 

He  sold  them  at  private  sale  and  without*no- 
tice  to  complainants. 

Fletcher  v.  Dickinson,  7  Allen,  25,  26. 

He  bad  no  right  to  sell  them  at  all. 

Freeman  v.  Freeman,  186  Mass.  268. 

The  value  at  the  time  of  demand  should 
govern. 

Gray  v.  Portland  Bank,  8  Mass.  864-890; 
BeU  v.  BeU,  20  Ga  250;  Sargent  v.  Franklin 
Ins.  Co.  8  Pick.  100, 101. 
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.  Jud.  Or.  op  Massachusetts.  Feb., 

Par  value  of  bonds  to  be  taken  if  defendant 
does  not  prove  them  of  less  value. 
Thomas  v.  Waterman,  7  Met.  227. 
When  the  value  of  property  converted  is  fluc- 
tuating, the  highest  value  between  the  time  of 
conversion  and  time  of  trial  may  be  taken. 

Linman  v.  Beeves,  68  Ala.  69;  Street  v.  Nel- 
son, 67  Ala.  504;  Bank  v.  Hubbard,  69  Ala.  379; 
American  Express  Co.  v.  Parsons.  44  111.  812; 
Bomaine  v.  Van  Allen,  26  N.  Y.  809;  Musgrave 
v.  Becksndorff,  58  Pa.  810. 

There  was  no  evidence  in  the  case  that  the 
bonds  were  ever  worth  less  than  their  face 
value. 

The  attorney  for  the  defendant  argued  before 
the  single  justice  that  plaintiffs  were  guilty  of 
laches;  but  that  exception  is  not  open  to  him. 
No  such  issue  was  raised  by  the  pleadings  and 
no  evidence  was  introduced  with  reference  to 
any  such  issue. 
Story,  Eq.  PL  503-751. 
Nothing  appears  in  the  report  touching 
laches,  and  exceptions  can  only  be  taken  to 
matter  appearing  on  the  face  of  the  report. 
Bennett  v.  Kimball,  5  Allen,  356. 
The  findings  of  the  master  were  correct,  and 
the  court  will  not  revise  the  findings  of  a  mas- 
ter except  for  gross  error. 
Dean  v.  Emerson,  102  Mass.  480-482. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  were  formerly  copartners  with 
one  Francis  Brigham,  deceased.  This  bill  in 
equity  is  brought  against  the  executor  of  the 
estate  of  Francis  Brigham  to  recover  the 
value  of  certain  bonds,  the  property  of  the 
copartnership,  sold  by  the  executor  as  part  of 
the  estate,  and  the  proceeds  of  the  sale  entered 
among  the  assets  of  the  deceased's  estate.  Two 
questions  are  raised  by  the  pleadings  and  the 
master's  report :  1.  Whether  the  bonds  sold 
were  taken  in  settlement  of  a  debt  contracted 
prior  to  November  1,  1860,  when  the  shares  of 
the  complainants  were  one  third  each,  or  after 
that  date,  when  their  shares  were  one  quarter 
each.  2.  Whether  the  plaintiffs  are  entitled 
to  recover  the  value  as  found  by  the  master, 
or  their  share  of  the  amount  which  the  execu- 
tor received  for  the  bonds  at  private  sale. 

I.  The  two  firms  of  F.  Brigham  &  Co.  and 
Kimball,  Robinson  &  Co.  entered  into  an 
agreement  in  writing  to  do  business  together 
on  joint  account,  under  the  name  of  the  "Fel- 
tonville  Factory,"  the  same  to  continue  from 
November  1.  1858,  to  November  1, 1860,  each 
firm  to  have  an  equal  share  in  the  business. 
The  master  found  and  reported  "  that  there 
was  no  evidence  that  the  arrangement  con- 
tinued beyond  its  written  limitation."  It  is 
conceded  that  the  master  erred  in  coming  to 
the  conclusion  which  he  did,  that  the  arrange- 
ment between  the  two  firms  did  not  continue 
beyond  its  written  limitation,  as,  in  fact,  it  did 
continue  many  years  after  November  1,  1860. 
This  becomes  material,  as  the  bonds  were  re- 
ceived by  the  Feltonville  Factory  for  a  debt 
due  that  company.  When  that  debt  was  con- 
tracted, before  or  after  November  1, 1860,  was 
in  dispute  between  the  parties.  The  master 
found  and  reported  as  follows:  "I  am  also  of 
the  opinion,  m  the  absence  of  any  evidence 
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showing  the  continuance  of  the  Feltonville 
Factory  partnership  later  than  NoTember  1, 
1880,  *  »  *  that  said  debt  *  *  «  was  con- 
tracted prior  to  said  last  named  date." 

The  presumption  which  generally  arises  from 
the  finding  of  the  master,  upon  a  matter  of  fact, 
does  not  exist  in  the  present  case,  because  of 
the  conceded  mistake  made  by  the  master.  It 
becomes  our  duty,  therefore,  to  determine 
whether,  upon  all  the  evidence  before  us,  the 
indebtedness  for  which  the  bonds  were  given 
in  settlement  was  created  before  or  after  No- 
vember 1,  1860.  Upon  carefully  reading  all 
the  evidence,  we  are  unable  to  say  that  the 
master  was  wrong  in  the  conclusion  which  he 
arrived  at.  We  think  that  the  evidence  war- 
rants the  conclusion  that  the  indebtedness  of 
Otis,  Lewis  &  Brown  to  the  Feltonville  Fac- 
tory was  contracted  prior  to  November  1, 
1860.  The  finding  of  the  master  that  the  Mexi- 
can bonds  given  in  payment  of  the  debt  of 
Otis,  Lewis  &  Brown,  were  assets  of  the  co- 
partnership existing  prior  to  November  1, 1860, 
and  at  the  death  of  the  defendant's  testator 
were  owned  one  third  by  him,  and  one  third  by 
each  of  the  complainants,  was  correct. 

IL  The  executor  foimd  the  Mexican  bonds 
among  the  other  property  of  the  deceased  tes- 
tator and  disposed  of  them  at  private  sale,  plac- 
ing the  amount  received  for  them  among  the 
assets  of  the  estate.   When  this  bill  was 
brought,  the  sum  of  $2,487.50,  the  amount  re- 
ceived by  the  executor  for  the  bonds,  was  in 
his  hands  among  the  assets.   The  complain- 
ants, in  their  bill,  allege  that  the  defendant,  as 
executor,  came  into  possession  of  the  bonds; 
that  he  has  disposed  of  them,  and  received  the 
proceeds  thereof  to  the  amount  of  $6,000,  and 
the  plaintiffs  are  entitled  to  receive  their  share 
of  said  proceeds,  viz.,  one  third  to  each  and 
interest  thereon.   The  plaintiffs  also  allege  that 
they  have  demanded  of  the  executor  to  pay  to 
them  their  share  of  the  proceeds,  etc. ;  that  the 
defendant's  testator  and  the  defendant  have  re- 
ceived other  property,  which  the  defendant 
ought  to  account  for  as  part  of  the  assets  of 
the  partnership.    The  plaintiffs  pray  that  an 
account  may  be  taken,  etc.,  and  that  the  de- 
fendant be  directed  to  pay  to  the  plaintiffs 
whatever  sum  shall  be  found  due  to  them  in 
respect  to  said  partnership  matters,  with  inter- 
est.  The  bill  goes  upon  the  ground  that  the 
complainants  are  only  entitled  to  their  share  of 
the  proceeds  of  the  sale  of  the  bonds;  no  com- 
plaint is  made  of  wrongful  or  negligent  action 
on  the  part  of  the  executor,  as  to  the  bonds; 
nor  that  they  were  sold  at  private  sale  for  less 
than  their  fair  market  value.   The  question  as 
to  what  the  value  of  the  bonds  was  at  the  time 
of  the  sale  is  not  raised  by  the  plaintiffs'  bill. 
But  independent  of  the  question  of  pleading, 
we  think  that  the  plaintiffs  cannot  recover 
more  than  their  share  of  the  amount  which  has 
become  assets  of  the  estate.   This  is  a  bill,  in 
fact,  against  the  estate  of  Francis  Brigham. 
Whatever  the  rights  of  the  plaintiffs  may  be 
against  the  executor  personally,  their  only 
remedy  against  the  estate  is  to  recover  their 
share  of  the  amount  which  has  gone  into  the 
bands  of  the  executor,  as  assets  of  the  estate. 
The  negligent  and  tortious  acts  of  the  executor 
in  dealing  with  the  property,  if  any  such  acts 
exist,  cannot  be  imputed  to  the  estate.  The 
2  Mass. 


executor  must  personally  respond  to  such 
charges.  The  legal  title  to  the  Mexican  bonds 
was  in  the  surviving  partners  in  trust  for  the 
copartnership.  The  executor  of  Francis  Brig- 
ham,  one  of  the  copartners,  had  no  legal  right 
to  sell  them  and  convert  them  into  money.  In 
so  doing  he  acted  tortiously,  and  not  as  execu- 
tor of  the  estate.  If,  however,  the  estate  has 
received  any  benefit  from  the  wrongful  acts  of 
the  executor,  the  estate  should  be  compelled  to 
make  restitution  of  that  portion  which  does 
not  belong  to  it.  The  plaintiffs  are  each  en- 
titled to  one  third  of  $2,437.50,  the  sum  for 
which  the  bonds  were  sold,  and  which  went 
into  the  hands  of  the  executor  as  assets  of  the 
estate,  with  interest  from  the  date  of  the  filing 
of  this  bill. 
Decree  accordingly. 


McLauren  F.  PICKERING 

v. 

City  of  CAMBRIDGE. 

1.  Evidence  that  the  plaintiff  declined  to 
accept  a  nomination  for  the  common 
council  of  the  city  of  Cambridge,  or  to 
serve  if  elected,  "on  the  ground  that  he 
had  no  connection  with  or  interest  in 
the  affairs  of  Cambridge,"  is  too  indefi- 
nite and  remote  to  be  admitted  as  evi- 
dence to  show  that  he  afterwards 
actually  abandoned  his  domicile  in 
Cambridge  and  acquired  another. 

2.  So  far  as  the  right  or  liability  to  be 
taxed  depends  upon  domicile,  it  is  an 
incident  of  domicile.  A  change  of 
domicile  to  avoid  taxation  in  the  place 
where  a  man  is  domiciled  must  be  ac- 
complished by  an  actual  change  of 
his  home.  Whether  the  residence  is 
continuous  or  occasional ,  whether  it  is 
intended  to  be  temporary  or  permanent, 
and  the  purposes  for  which  the  resi- 
dence is  established  or  continued,  are 
facts  which  are  relevant  in  determining 
whether  the  residence  is  of  such  a  char- 
acter as  to  constitute  a  domicile.  A 
mere  intention  in  the  mind  to  make  the 
change  is  not  sufficient. 

8.  Declarations  of  the  plaintiff  in  his 
own  favor,  made  to  persons  who  in  no 
respect  represented  either  the  city  of 
hie  past  or  the  place  of  his  future  domi- 
cile, are  inadmissible  so  far  as  they  are 
statements  of  a  past  fact,  namely,  that  he 
had  changed  his  residence;  so  far  as  they 
relate  to  work  done  upon  the  farm  where 
he  claims  to  have  acquired  a  present 
domicile,  they  are  not  competent,  where 
it  does  not  appear  that  they  were  made 
in  connection  with  living  upon  or  per- 
sonally occupying  the  farm  as  a  place  of 
residence. 

4.  The  admission  of  declarations  of  the 

party,  favorable  to  himself,  as  part  of 
the  res  gestae,  should  be  confined  to 
very  narrow  limits,  in  order  to  exclude 
hearsay  and  to  prevent  parties  from 
making  evidence  for  them  selves;  and  the 
rule  should  be  more  rigidly  enforced 
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since  parties  have  been  permitted  to 
testify. 

(Middlesex  PUed  March  28,  1887.) 

ON  plaintiff's  exceptions.  Overruled. 
Action  of  contract  to  recover  back  taxes 
assessed  by  the  City  of  Cambridge  upon  the 
plaintiff  for  the  year  1888,  paid  under  protest  in 
writing.  Tried  before  Rockwell,  J. ,  without  a 
jury,  who  found  for  defendant,  and  plaintiff 
alleged  exceptions,  the  substance  of  which  ap- 
pears from  the  opinion. 

Mr.  Frank  Goodwin,  for  plaintiff: 
No  one  element  or  class  of  elements  can,  as 
matter  of  law,  conclusively  determine  what  is  the 
domicile.  Of  the  variouselements,  "thechoice  of 
the  taxpayer  as  between  two  places  of  residence, 
is  an  element  to  be  considered  in  determining 
which  is  the  real  domicile;  but  a  choice  in  favor 
of  one  place  will  not  be  permitted  to  control  a 
preponderance  of  evidence  in  favor  of  another. 
The  place  of  domicile  *  *  *  is  not  left  by  the 
law  to  the  choice  of  the  oitizen,  except  only  as 
such  choice  may  give  character  to  existing  re- 
lations and  accompanying  acts  of  residence, 
which  are  not  in  conflict  with  it.  As  between 
different  places,  it  may  depend  on  a  mass  of 
evidence  which  will  generally  include,  as  one 
of  its  items,  the  declared  intention  and  choice 
of  the  party  himself.  *  *  *  If  the  evidence  be 
equivocal  and  uncertain,  then  the  choice  may 
be  sufficient  to  turn  the  scale;  if  the  weight  of 
it  be  one  way,  then  an  opposite  intention  or 
wish  will  be  of  little  or  no  avail." 

Thayer  v.  Boston,  124  Mass.  146;  Opinions  of 
the  Justices,  5  Met.  588, 589. 

In  Weld  v.  Boston,  126  Mass.  166,  167, 169,  it 
is  shown  that  it  is  competent  for  the  taxpayer 
to  prove  any  acts  of  babitancy;  such  as  resi- 
dence in  the  given  town  or  city,  paying  taxes, 
voting,  attending  town  meetings,  and  taking 
part  in  the  discussions. 

Proof  of  a  change  of  domicile  is  composed  of 
an  aggregation  of  facts  more  or  less  isolated; 
and  exists  to  the  exclusion  of  other  facte,  which 
popularlj'  would  be  regarded  as  implying  much 
in  evidence  of  a  change  of  residence,  but  which 
the  technical  rules  of  law  shut  out  from  con- 
sideration. 

Weld  v.  Boston,  126  Mass.  166;  Wright  v. 
Boston,  126  Mass.  161. 

In  Kilburn  v.  Bennett,  3  Met.  199,  the  court 
regarded  declarations  accompanied  by  an  act 
itself,  admissible,  and  as  res  gestae;  that  the 
giving  notice  to  the  owner  of  the  house  in 
which  the  party  was  then  living,  and  the  de- 
clarations explanatory  thereof,  were  admis- 
sible. 

Bee  also  Bulkley  v.  Williamstown,  8  Gray, 
498. 

In  Cole  v.  Cheshire,  1  Gray,  441,  which  was 
an  action  to  recover  back  taxes,  evidence  of 
the  plaintiff's  declarations,  made  in  February 
to  a  party  in  the  town  to  which  he  thereafter 
removed,  during  negotiations  about  coming  to 
board  with  him  in  that  town,  that  he  intended 
to  come  to  that  town  and  live  with  him  in 
April,  and  not  to  return  to  Cheshire, — were  held 
admissible.  The  tax  was  assessed  as  of  the  en- 
suing May  1. 

See  also  Thorndike  v.  Boston,  1  Met.  242; 
Reeder  v.  Holcomb,  105  Mass.  94. 
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Native  domicile  more  easily  reverts  than  ac- 
quired domicile. 

Hallet  v.  Bassett,  100  Mass.  167, 170;  Otis  v. 
Boston,  12  Cush.  50.  See  also  Greene  v.  Greene, 
11  Pick.  414. 

When  the  animus  is  in  question,  evidence  of 
transactions  with  other  persons  than  the  party 
to  the  record  is  admissible. 

Butler  v.  Watkins,  13  Wall.  456(80  U.  8.  bk. 
20,  L.  ed.  516);  Castle  v.  Bullard,  28  How.  172 
(64  U.  S.  bk.  16,  L.  ed.  419);  Friend  v.  HamiU. 
34  Md.  298;  Best,  Ev.  Chamberlayne  s  ed.  §  506, 
and  note;  §  495,  and  note;  Best,  Ev.  8  255;  Scott 
v.  Berksliire  County  Sav.  Bank,  140  Mass.  161, 
ie2,165,  166,  1  New  Eng.  Rep.  221;  Common- 
wealth v.  Greene,  111  Mass.  398,  394. 

Mr.  Charles  J.  Mclntire,  for  defendant: 

The  instructions  and  directions  which  plain- 
tiff gave  to  his  superintendent,  offered  in  evi- 
dence, are  private  conversations  with  a  third 
party,  in  the  absence  of  the  defendant,  and  in- 
admissible. 

Baxter  v.  Knowles,  12  Allen,  114;  Lucas  v. 
Trumbull,  15  Gray,  306;  Carrigg  v.  Oakes,  110 
Mass.  144. 

Therefore  the  declarations  which  plaintiff 
made  at  the  time,  not  being  made  while  doing 
any  act  in  connection  with  his  alleged  removal 
from  Cambridge,  were  properly  excluded. 

Wright  v.  Boston,  126  Mass.  161. 

It  was,  moreover,  a  recital  of  past  transac- 
tions and  past  purposes,  and  not  competent. 

Salem  v.  Lynn,  18  Met.  544;  Haynes  v.  But- 
term  Pick.  242. 

The  conversation  with  Packer  took  place 
about  the  time  when  plaintiff  had  his  contro- 
versy with  the  assessors  of  Cambridge,  and 
probably  before  he  paid  his  tax  for  1881.  The 
statements  therein  made  are  declarations  in  his 
own  favor. 

Thorndike  v.  Boston,  1  Met.  242;  Cole  v.  Chesh- 
ire, 1  Gray,  441;  Kilburn  v.  Bennett,  8  Met. 
199;  Reeder  v.  Holcomb,  105  Mass.  98. 

Field,  J.,  delivered  the  opinion  of  the  court: 
It  is  the  policy  of  the  law  that  no  person 
shall  escape  civil  responsibility  for  want  of  a 
domicile;  and  therefore  it  is  held  that  every 
person  retains  his  domicile  of  origin  until  he 
has  acquired  another,  and  that  he  cannot  aban- 
don his  domicile,  whether  original  or  acquired, 
unless  and  until  he  acquires  another.  The 
fact  of  domicile  is  shown  by  acts  of  residence 
with  the  intention  of  making  the  place  of  resi- 
dence a  home.  A  man  cannot  elect  to  make 
one  place  his  home  for  the  general  purposes  of 
his  life,  and  another  place  his  home  for  the 
purpose  of  taxation.  So  far  as  the  right  or  lia- 
bility to  be  taxed  depends  upon  domicile,  it  is 
an  incident  of  domicile.  The  controlling  rea- 
son why  a  man  changes  his  domicile  may  be  in 
order  to  avoid  taxation  in  the  place  where  he 
was  domiciled,  but  to  accomplish  this  he  must 
actually  change  the  place  of  his  home.  He 
cannot  elect  to  be  taxed  in  one  place  rather 
than  another,  except  by  living  in  the  place  and 
making  it  the  place  of  his  principal  residence. 
Whether  the  residence  is  continuous  or  occa- 
sional, whether  it  is  intended  to  be  temporary 
or  permanent,  and  the  purposes  for  which  the 
residence  is  established  or  continued,  are  facts 
which  are  relevant  in  determining  whether  the 
residence  is  of  such  a  character  as  to  constitute 
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a  domicile.  But  a  change  in  the  domicile  of  a 
person  cannot  be  effected  by  an  intention  in  the 
mind  to  make  the  change,  unless  it  is  accom- 
panied by  an  actual  change  in  the  place  of 
abode. 

The  plaintiff  had  acquired  a  domicile  in 
Cambridge,  and  the  issue  of  fact  was  whether 
he  had  abandoned  this  domicile  and  acquired 
another  in  Greenland,  New  Hampshire.  The 
plaintiff  contended  that  he  had  changed  his 
domicile  from  Cambridge  to  Greenland  "on  or 
about  the  month  of  October  of  the  year  1881." 

The  court  rightly  excluded  the  evidence  that 
the  plaintiff  in  the  autumn  of  1880  declined  to 
accept  a  nomination  for  the  common  council  of 
the  city  of  Cambridge,  or  to  serve  if  elected, 
"on  the  ground  that  he  bad  no  connection  with 
or  interest  in  the  affairs  of  Cambridge. "  Such 
evidence,  if  admissible  under  any  circumstances, 
could  only  be  admissible  upon  the  question 
whether  at  that  time  be  was  domiciled  in  Cam- 
bridge, and  this  was  not  in  dispute.  As  evi- 
dence that  the  plaintiff's  interest  in  Cambridge 
was  slight,  and  therefore  that  it  was  probable 
that  he  would  some  time  break  the  connection, 
it  is  too  indefinite  and  remote  to  be  admitted 
as  evidence  to  show  that  he  afterward  actually 
abandoned  his  domicile  in  Cambridge  and  ac- 
quired another  in  Greenland. 

The  second  exception  is  to  the  exclusion  of 
the  statement  made  by  the  plaintiff  upon  the 
farm  at  Greenland,  in  November,  1881,  to  the 
superintendent,  when  giving  him  instructions 
in  regard  to  work  to  be  done  upon  the  farm. 
The  statement  was  "that  he  had  now  made 
Greenland  his  residence  and  domicile;  and  that 
he  wished  to  be  taxed  there  and  to  vote  there, 
and  to  become  a  citizen  of  the  town;  and  that 
he  bad  left  Cambridge  as  a  resident." 

The  third  exception  is  to  the  exclusion  of 
what  the  plaintiff  said  at  Cambridge,  in  the  au- 
tumn of  1881,  to  one  Packer,  a  witness,  at  the 
time  the  plaintiff  requested  Packer  to  go  to 
Greenland  and  "make  and  report  to  him  an  es- 
timate of  the  expense  of  making  certain  repairs 
and  improvements  in  the  bouse  in  Greenland." 
The  plaintiff  then  "  stated  to  the  witness  that 
he,  the  plaintiff,  had  changed  his  residence 
from  Cambridge  to  Greenland,  and  that  he  was 
no  longer  an  inhabitant  or  citizen  of  Cam- 
bridge." 

The  ground  on  which  the  declarations  of  a 
person  m  his  own  favor  have  been  admitted  as 
evidence  of  domicile  or  a  change  of  domicile, 
is  that  they  accompany  acts  done,  and  tend  to 
explain  and  qualify  the  meaning  of  the  acts, 
or,  in  other  words,  that  the  declarations  are  a 
part  of  the  res  ge$ta.  The  declarations  in  the 
present  case  are  in  the  plaintiff's  favor,  and 
were  made  to  persons  who  in  no  respect  repre- 
sented either  the  city  of  Cambridge  or  the  town 
of  Greenland,  and  they  are  inadmissible  as  evi- 
dence unless  they  are  to  be  admitted  as  a  part 
of  the  res  gestce.  Weld  v.  Boston,  126  Mass. 
168;  Wright  v.  Boston,  128  Mass.  161;  Borland 
v.  Boston,  132  Mass.  89. 

This  court  has  felt  the  necessity  of  confining 
this  exception  to  the  general  law  of  evidence 
to  very  narrow  limits,  in  order  to  exclude  hear- 
say and  to  prevent  parties  from  making  evi- 
dence for  themselves;  and  since  parties  have 
been  permitted  to  testify  there  is  perhaps  an 
additional  reason  why  great  strictness  should 
2  Mass.  n.  e.  B.,  v.  rv. 


be  used  in  admitting  as  evidence  the  declara- 
tions of  a  party  in  his  own  favor,  when  made 
in  the  absence  of  the  other  party.  If  the  dec- 
clarations  are  narrative  of  a  past  occurrence, 
they  cannot  be  admitted.  The  acts  done  must 
be  admissible  in  evidence,  and  the  declarations 
must  accompany  the  acts  and  be  so  connected 
with  them  as  to  characterize  them,  or  indicate 
the  purpose  and  intention  with  which  the  acts 
were  done. 

It  appears  by  the  exceptions  that  the  farm  in 
Greenland  was  the  homestead  where  the  plain- 
tiff was  born,  and  where  he  had  resided  for 
most  of  the  time  up  to  1867;  that  he  then  took 
up  his  residence  in  Cambridge;  that  by  the 
death  of  his  mother  in  May,  1881,  the  plaintiff 
and  his  brother  became,  under  her  will,  own- 
ers of  the  homestead  as  tenants  in  common; 
that  his  brother  "vacated  the  Greenland  home- 
stead, and  went  west,"  in  November,  1881,  and 
that  since  that  time  the  plaintiff  has  had  exclu- 
sive control  of  the  estate,  "and  put  an  elderly 
female  relative  into  the  Greenland  homestead  ; 
and  "that  one  Dearborn  was  the  superintendent 
of  said  farm,  and  had  been  such  for  many 
years." 

The  plaintiff's  wife  died  in  February,  1881, 
leaving  the  plaintiff  with  one  child,  a  son,  who 
was  an  undergraduate  in  Harvard  College 
from  1878  to  1882,  and  who  has  continued  since 
his  mother's  death  to  live  in  the  bouse  at  Cam- 
bridge, which  the  plaintiff  bought  and  had 
conveyed  to  his  wife  in  1869,  and  which  they 
both  occupied  until  she  died.  It  does  not  ap- 
pear where  the  plaintiff  has  lived  since  the 
death  of  his  wife.  For  aught  that  appears  he 
may  have  lived  with  his  son  in  Cambridge  un- 
til after  the  tax  he  now  sues  to  recover  was 
assessed  upon  him.  Since  1881  he  has  been  in 
Greenland  on  the  1st  day  of  April  of  each 
year,  and  in  New  York  city  on  the  1st  day  of 
May  of  each  year,  and  he  has  paid  taxes  in 
Greenland  and  has  voted  there  once ;  but  it 
does  not  appear  that  he  has  in  any  way  made 
the  house  or  the  farm  in  Greenland  his  home, 
by  occupying  it  or  by  having  any  furniture  or 
personal  effects  in  it.  It  does  not  appear  that 
he  has  repaired  or  fitted  up  this  house  with 
any  intention  of  permanently  occupying  it  him- 
self. The  plaintiff,  for  aught  we  know,  may 
have  acted  upon  the  theory  that  a  determina- 
tion in  his  own  mind  to  consider  himself  an  in- 
habitant of  Greenland,  and  an  election  to  be 
taxed  there  and  to  vote  there,  established  his 
domicile  there,  although  be  may  have  lived  and 
continued  to  have  his  home  somewhere  else. 

So  far  as  the  declarations  excluded  were  state- 
ments of  a  past  fact, — namely,  that  he  had 
changed  his  residence  from  Cambridge  to  Green- 
land,—they  may  be  considered  as  narrative;  so 
far  as  they  relate  to  the  directions  given  for  the 
work  to  be  done  upon  the  farm,  if  they  do  re- 
late to  this  work,  it  does  not  appear  that  they 
were  made  in  connection  with  any  acts  of  liv- 
ing upon  or  of  personally  occupying  the  farm 
as  a  place  of  residence,  or  with  any  intention 
of  so  occupying  it.  So  far  as  they  relate  to  an 
estimate  to  be  made  of  the  expense  of  repair- 
ing and  improving  the  house,  it  does  not  appear 
that  these  repairs  and  improvements  were  ever 
made,  or  that  the  estimate  was  requested  for 
the  purpose  of  repairing  and  improving  the 
house  for  the  plaintiff's  residence.   The  court 
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trying  the  case  without  a  jury  had  all  the  evi- 
dence before  it,  and  we  have  but  a  part.  It 
may  have  appeared  that  there  was  no  evidence 
that  the  plaintiff,  after  his  wife  died,  ever  ac- 
tually resided  in  any  sense  upon  the  farm,  or  in- 
tended to  reside  upon  it.  We  cannot  say  that 
the  declarations  were  not  rightly  excluded. 
The  last  exception  was  waived  at  the  argument. 
Exceptions  overruled. 


James  DOOLING 
v. 

BUDGET  PUBLISHING  CO. 

Words  relating  merely  to  the  quality 
of  articles  made,  produced,  furnished, 
or  sold  by  a  person,  though  false  and 
malicious,  are  not  actionable  without 
special  damage  caused  thereby,  un- 
less they  go  further  and  attach  to  the 
individual;  hence,  where  defendant 
charged,  in  effect,  that  plaintiff,  be- 
ing a  caterer,  on  a  single  occasion  pro- 
vided a  very  poor  dinner,  vile  cigars, 
and  bad  wine,  however  strong  the  de- 
nunciatory language,  it  is  not  action- 
able without  proof  of  special  damage. 

(Suffolk  Filed  March  23, 1887.) 

ON  report.    Judgment  on  the  verdict. 
Action  of  tort  to  recover  for  an  alleged  li- 
bel, the  publication  of  which  by  the  defendant 
was  admitted  at  the  trial,  contained  in  the 
words  following,  to  wit: — 

"  Probably  never  in  the  history  of  the  An- 
cient and  Honorable  Artillery  Company  was  a 
more  unsatisfactory  dinner  served  than  that  of 
Monday  last.  One  would  suppose,  from  the 
elaborate  bill  of  fare,  that  a  sumptuous  dinner 
would  be  furnished  by  the  caterer,  Dooling; 
but  instead,  a  wretched  dinner  was  served,  and 
in  such  a  way  that  even  hungry  barbarians 
might  justly  object.  The  cigars  were  simply 
vile,  and  the  wines  not  much  better." 

The  case  was  tried  in  the  superior  court  be- 
fore Pitman,  J.  \The  plaintiff's  counsel,  in 
opening  the  case  to  the  jury,  stated  that  the 
plaintiff  was  a  caterer  in  the  city  of  Boston, 
with  a  very  large  business,  and  acted  as  caterer 
upon  the  occasion  referred  to.  Upon  the  state- 
ment of  the  plaintiff's  counsel  that  he  should 
offer  no  evidence  of  special  damage,  the  court 
ruled,  without  reference  to  any  question  of 
privilege  that  might  be  involved  ui  the  case, 
that  the  words  set  forth  were  not  actionable 
per  se,  and  that  the  plaintiff  could  not  maintain 
his  action  without  proof  of  special  damage; 
and  the  plaintiff's  counsel  still  stating  that  he 
should  oner  no  evidence  of  special  damage, 
the  court  thereupon  ruled  that  the  jury,  as 
matter  of  law,  should  render  their  verdict  for 
the  defendant,  which  was  done,  and  the  court 
reported  said  ruling  for  the  consideration  and 
decision  of  the  supreme  judicial  court. 

Messrs.  C.  B.  Southard  and  Russell 
Bradford,  for  plaintiff: 

I.  The  words  complained  of  are  actionable 
per  ee  as  affecting  the  plaintiff  in  his  office,  pro- 
fession, or  business. 
"  To  enumerate  the  different  decisions  upon 


this  subject  would  be  tedious,  and  to  reconcile 
them  impossible;  yet  they  seem  to  yield  to  a 
general  rule  sufficiently  simple  and  unembar- 
rassed; namely,  that  words  are  actionable  which 
directly  tend  to  the  prejudice  of  anyone  in  his 
office,  profession,  trade,  or  business." 
1  Starkie,  Sland.  117. 

As  to  the  degree  of  certainty  and  precision 
requisite  to  make  the  words  actionable. 

"  The  only  question  arising  upon  this  point 
seems  to  be  this,  Do  the  words  in  any  degree 
prejudice  the  plaintiff  in  his  office,  profession, 
or  employment?  If  they  do,  they  are  actiona- 
ble. *  *  *  Words  in  general  belonging  to  this 
class  relate  either  to  the  plaintiff's  integrity,  his 
knowledge,  skill,  or  diligence,  his  credit,  or  to 
the  subject-matter  in  which  he  deals."  Id. 
180. 

Harman  v.  Delany,  2  Strange,  898;  Jenner  v. 
A' Beckett,  L.  R.  7  Q.  B.  11;  Gottbehuet  v.  Hu- 
bachek,  86  Wis.  515;  Burnett  v.  Gould,  27  Hun 
(N.  Y.),  866;  Botterill  v.  WItytehead,  41  L.  T. 
(N.  8.)  588. 

The  rule,  as  stated  in  Townshend  on  Slander 
and  Libel,  §  182,  is: 

"Language  which  concerns  the  person  in 
such  his  employment  will  be  actionable,  if  it 
affects  him  therein  in  a  manner  that  may,  as  a 
necessary  consequence,  or  does  as  a  natural  or 
proximate  consequence,  prevent  him  deriving 
therefrom  that  pecuniary  reward  which  proba- 
bly he  might  otherwise  have  obtained." 

Foulger  v.  Netocomb,  L.  R.  2  Exch.  827. 

De  Grey,  Oh.  J.,  in  Onslow  v.  Home,  8  Wils. 
K.  B.  186,  8 tales  the  rule  thus:  "  Words  are 
actionable  when  spoken  of  persons  touching 
their  respective  professions,  trades,  and  busi- 
ness, ana  do  or  may  probably  tend  to  their 
damage." 

"  The  test  in  every  case  by  which  to  decide 
if  the  language  be  actionable,  meaning  action- 
able per  sc,  is,  Does  it  necessarily  occasion  dam- 
age?" 

Townsh.  Sland.  &  Lib.  §  188. 

Words  charging  want  of  integrity,  ignorance, 
incompetency,  unskillfulness,  or  want  of  care 
and  diligence  in  a  particular  case  or  transac- 
tion, are  actionable  if  they  impute  such  want 
of  integrity,  ignorance,  etc.,  as  men  in  the  same 
calling  ordinarily  do  not,  or  should  not,  ex- 
hibit. 

Townsh.  Sland.  &Lib.  8d  ed.  §  194,  and  cases 
cited;  Gauvreau  v.  Superior  Publishing  Go.  62 
Wis.  408;  De  Pew  v.  Robinson,  95  Ind.  109; 
Purdy  v.  Rochester  Printing  Go.  26  Hun  (N. 
Y.),  206. 

Words  may  constitute  a  libel  on  the  plaintiff 
in  his  trade  or  calling,  for  which  he  may  re- 
cover without  proof  of  malice  or  special  dam- 
age, even  though  the  words  are  more  directly 
an  imputation  upon  something  connected  with 
such  trade  or  calling.  For  example,  to  charge — 

That  a  bookseller  published  an  absurd  poem. 

Tabart  v.  Tipper,  1  Camp.  N.  P.  850. 

That  the  place  of  business  of  a  trader  (a 
coach-builder)  was  not  respectable. 

Barrett  v.  Long,  8  H.  L.  Cas.  895. 

That  a  ship  of  which  the  plaintiff  was  owner 
and  master,  and  which  he  had  advertised  for  a 
voyage  to  the  East  Indies,  was  not  seaworthy, 
and  that  Jews  had  bought  her  to  take  out  con- 
victs. 

Ingram  v.  Lawson,  6  Bing.  (N.  C.)  212. 
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That  a  hotel-keeper  kept  no  accommodation, 
and  a  person  would  not  get  a  decent  meal  or 
decent  bed,  if  he  tried. 

Burnett  v.  Gould,  27  Hun  (N.  Y.),  366. 

That  the  name  of  an  article  manufactured  by 
the  plaintiffs  ("  The  Bag  of  Bags")  was  "  very 
silly,  very  slangy,  and  very  vulgar,"  and  that 
"it  has  been  forced  upon  the  notice  of  the 
public  ad  nauseam." 

Jennerv.  A' Beckett,  25  L.  T.  fN.8.),464. 

"  The  evident  intention  being  to  injure  him 
(the  plaintiff)  in  his  business." 

1  Starkie,  Sland.  *  142. 
II.  The  words  complained  of  are  actionable 

per  k  as  tending  to  bring  the  plaintiff  into  ridi- 
cule, contempt,  or  disrepute,  or  to  induce  an  ill 
opinion  of  him;  the  nature  of  the  imputation 
being  such  that  the  court  was  not  justified  in 
withdrawing  the  case  from  the  jury  on  the 
ground  that  the  language  clearly  did  not  have 
a  necessary  tendency  to  lower  the  plaintiff  in 
the  estimation  of  bis  acquaintances,  or  of  the 
public,  or  to  cause  him  some  other  loss,  either 
in  his  property,  character,  or  business. 

Teae.i/  v.  M'Kenna,  4  Ir.  R.  Com.  L.  874; 
Townsb.  Sland.  &  Lib.  §  176;  Tuam  (Arch- 
bit/up)  v.  Robeson,  5  Bing.  17. 

Rg.  To  state,  in  effect,  that  a  coroner,  who 
was  also  a  physician,  held  an  inquest  on  a  man 
who  was  discovered  by  another  physician  to  be 
alive. 

Purdy  v.  Rochester  Printing  Co.  26  Hun  (N. 
Y.),  206. 

In  Steele  v.  Sout/twiek,  9  Johns.  214,  the  def- 
inition of  libel  given  by  Mr.  Hamilton  in 
People  v.  CrosweU,  8  Johns.  Cas.  854,  was  re- 
ferred to  as  drawn  with  precision, — "  a  censo- 
rious or  ridiculing  writing,  picture,  or  sign, 
made  with  a  mischievous  and  malicious  intent 
towards  government,  magistrate,  or  indi- 
viduals." 

Words  are  not  to  be  construed  mitiori  sensu, 
but  the  court  will  see  if  there  is  anything  in  the 
language  which  by  a  reasonable  intendment  is 
actionable. 

Mawe  v.  Pigott,  4  Ir.  Com.  L.  54. 

It  is  for  the  court  to  define  whatfconstitutes 
a  libel;  it  is  for  the  jury  to  say  whether  the 
particular  publication  comes  within  the  def- 
inition. 

2  Greenl.  Ev.  §  411;  Par-miter  v.  Coupland, 
6  Meea.  &  W.  105;  Baylisx.  Lawrence,  11  Adol. 
&EL920. 

This  rule  admits  of  no  modification  unless  it 
dearly  appears  that  the  words  complained  of 
are  not  actionable. 

Bhattuck  v.  Allen,  4  Gray,  540. 

Messrs.  W.  E.  L.  Dillaway  and  H.  E. 
Bolles,  for  defendant: 

The  ruling  of  the  court  was  clearly  in  ac- 
cordance with  law. 

Gott  v.  Pulsifer,  122  Mass.  285,  288,  and 
cases  cited;  8wan  v.  Tappan,  5  Cuah.  104, 108- 
110;  Fitzgerald  v.  Robinson,  112  Mass.  871. 

C.  Allen,  /   delivered  the  opinion  of  the 

court: 

.  The  question  is,  whether  the  language  used 
imports  any  personal  reflection  upon  the  plain- 
tiff m  the  conduct  of  his  business,  or  whether 
it  is  merely  in  disparagement  of  the  dinner 
winch  he  provided.  Words  relating  merely  to 
the  quality  of  articles  made,  produced,  fur- 
2  Mass. 


nished,  or  sold  by  a  person,  though  false  and 
malicious,  are  not  actionable  without  special 
damage.  For  example,  the  condemnation  of 
books,  paintings,  and  other  works  of  art, 
music,  architecture,  and{  generally,  of  the  pro- 
duct of  one's  labor,  skill,  or  genius,  may  be 
unsparing,  but  it  is  not  actionable  without  the 
averment  and  proof  of  special  damage,  unless 
it  goes  further  and  attacks  the  individual. 
Gott  v.  Pulsifer,  122  Mass.  288;  Swan  v.  Tap- 
pan,  5  Cush.  104;  Tobias  v.  Harland,  4  Wend. 
587;  Western  Counties  Manure  Co.  v.  Sawes 
Chemical  Manure  Co.  L.  R.  9  Exch.  218; 
Young  v.  Macrae,  3  Best  &  S.  264:  Ingram  v. 
Lawson,  6  Bing.  (N.  C.)  212. 

Disparagement  of  property  may  involve  an 
imputation  on  personal  character  or  conduct; 
and  the  question  may  be  nice,  in  a  particular 
case,  whether  or  not  the  words  extend  so  far  as 
to  be  libelous;  as  in  Bignell  v.  Buzzard,  8 
Hurl.  &  N.  217. 

The  old  case  of  Fenn  v.  Dixe,  11  Jones, 
444,  is  much  in  point.  The  plaintiff  there  was 
a  brewer,  and  the  defendant  spoke  of  his  beer 
in  terms  of  quite  as  strong  disparagement  as 
those  used  by  the  present  defendant  in  respect 
to  the  plaintiff's  dinner,  wine,  and  cigars;  but 
the  action  failed  for  want  of  proof  of  special 
damage.  In  Evans  v.  Harlow,  5  Q.  B.  631, 
Lord  Den  man,  Ch.  J.,  said  "a  tradesman  of- 
fering goods  for  sale  exposes  himself  to  obser- 
vations of  this  kind;  and  it  is  not  by  averring 
them  to  be  false,  scandalous,  malicious,  and  de- 
famatory, that  the  plaintiff  can  found  a  charge 
of  libel  upon  them." 

In  the  present  case  there  was  no  libel  on  the 
plaintiff  in  the  way  of  his  business.  Though 
the  language  used  was  somewhat  strong,  it 
amounts  only  to  a  condemnation  of  the  dinner, 
and  its  accompaniments.  No  lack  of  good 
faith,  no  violation  of  agreement,  no  promise 
that  the  dinner  should  be  of  a  particular  quality, 
no  habit  of  providing  dinners  which  the  plain- 
tiff knew  to  be  bad,  is  charged,  nor  even  an  ex- 
cess of  price  beyond  what  the  dinner  was  worth ; 
but  the  charge  was,  in  effect,  simply  that  the 
plaintiff,  being  a  caterer,  on  a  single  occasion 
provided  a  very  poor  dinner,  vile  cigars,  and 
bad  wine.  Such  a  charge  is  not  actionable 
without  proof  of  special  damage. 

Judgment  on  the  verdict. 


John  K.  SARTWELL  et  al.,  Assignees, 
Charles  H.  NORTH  et  al. 

By  Pub.  Stat.  chap.  157,  §  96,  making 
fraudulent  preferences  by  an  insol- 
vent debtor  void,  the  entry  of  a  volun- 
tary appearance,  by  the  attorney  of 

such  a  debtor,  'for  him,  in  an  action 
pending,  curing  the  insufficient  service 
of  the  writ,  was  an  act  done  by  the 
debtor,  although  he  was  ignorant  of  it 
and  did  not  intend  that  it  should  be 
done;  and  amounts  in  law  to  procur- 
ing his  property  to  be  seised  on  exe- 
cution, within  the  meaning  of  the 
statute. 


(Suffolk- 


-Filed  March  22, 1887. 
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ON  report.  New  trial  granted. 
Action  brought  by  the  plaintiffs,  as  as- 
signees in  insolvency  of  the  firm  of  Pitz  & 
Martin,  to  recover  $610,  alleged  to  have  been 
obtained  of  said  firm  by  the  defendants  as  a 
fraudulent  preference. 

At  the  trial  in  the  superior  court,  before 
Knowlton,  J. ,  it  appeared  that  on  the  14th  day  of 
October,  1884,  the  defendants  caused  a  writ  to 
be  made  in  their  favor  against  said  Fitz  & 
Martin,  returnable  in  the  Municipal  Court  of 
the  city  of  Boston  on  the  25th  of  said  month, 
to  recover  a  debt  of  more  than  $600;  which  debt 
had  been  due  and  unpaid  for  several  months. 
Fitz  &  Martin  resided  m  Lynn,  in  the  county  of 
Essex,  and  had  their  usual  place  of  business  in 
Boston,  in  the  county  of  Suffolk;  but  the  resi- 
dences of  said  Fitz  &  Martin  were  not  stated  in 
said  writ.  An  attachment  was  made  upon  the 
writ,  and  a  keeper  placed  in  their  store  in  Bos- 
ton. Said  Fitz  &  Martin  thereupon  paid  $100 
of  the  debt  and  obtained  time  to  pay  or  arrange 
the  balance,  and  said  attachment  was  released. 
Afterwards,  on  the  18th  day  of  said  month, 
said  writ  was  served  by  another  attachment  of 
a  stock  of  goods  in  Lynn;  and  said  Fitz  & 
Martin  were  there  served  with  process  the  same 
day  for  their  appearance  at  court. 

The  writ  was  returned  into  court  October 
25,  and  a  memorandum  was  made  by  the  clerk 
that  the  service  was  insufficient,  inasmuch  as 
the  defendants  therein  did  not  reside  in  the 
county  of  Suffolk,  and  the  writ  had  been  served 
only  seven  days  before  the  return  day. 

Fitz  &  Martin  were  insolvent,  and  they  pro- 
posed to  their  creditors  to  compromise  their 
debts  by  the  payment  of  25  per  cent  in  dis- 
charge thereof. 

Charles  H.  North  &  Co.  agreed  to  accept 
said  compromise;  and,  with  their  consent,  Fitz 
&  Martin  employed  to  represent  them  in  the 
business  of  arranging  this  compromise  with 
their  other  creditors,  the  same  attorney  who 
brought  the  suit  for  the  defendants  in  this  ac- 
tion. • 

At  the  time  said  attorney  agreed  to  act  for 
Fitz  &  Martin,  they  knew  that  he  was  acting 
for  his  original  clients,  the  defendants  in  this 
action,  in  the  collection  of  their  claim;  and  said 
attorney  did  not  intend  to  do  anything  which 
should  prejudice  the  interests  of  said  clients, 
and  did  not  then  contemplate  the  probability 
of  further  adverse  action  on  their  part,  as  they 
had  already  accepted  Fitz  &  Martin's  propo- 
sition of  compromise,  which  was  made  con- 
tingent upon  said  firm's  procuring  all  their 
other  creditors  to  join  therein. 

Said  firm  were  not  able  to  obtain  the  signa- 
tures of  all  their  creditors  to  the  agreement  of 
compromise,  and  the  composition  failed. 
Meanwhile  said  attorney  informed  Fitz  &  Mar- 
tin that  said  suit  had  been  entered  in  court; 
that  he  could  not  act  for  them  in  that  suit,  but 
would  employ  some  one  to  do  so  if  they  desired, 
and  was  requested  to  do  so.  He  thereupon  re- 
quested another  attorney,  who  was  his  friend, 
to  enter  an  appearance  for  Fitz  &  Martin  in 
said  suit.  Thereupon  said  last-named  attorney, 
without  being  paid,  and  supposing  that  it  was 
a  matter  of  accommodation  to  his  friend,  entered 
an  appearance  and  filed  an  answer  for  Fitz  & 
Martin  in  said  suit  on  the  30th  day  of  said  Oc- 
tober. On  the  first  day  of  the  following  Novem- 
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ber  the  case  was  placed  on  the  trial  list  by  the 
attorney  who  commenced  it.  The  attorney 
who  appeared  for  the  defendants,  having  re- 
ceived notice  thereof  from  the  clerk  of  the 
court,  left  word  with  the  son  and  clerk  of  the 
first-named  attorney  to  notify  him  if  he  was 
expected  to  do  anything  more  in  the  case.  No 
further  notice  was  given  him;  a  default  fol- 
lowed; judgment  was  entered  for  the  plain- 
tiffs on  the  7th  day  of  November,  and  an  ex- 
ecution was  issued  in  their  favor  on  the  8th 
day  of  the  same  month.  November  10  the 
execution  was  levied  upon  one  hundred  and 
twenty  barrels  of  flour  belonging  to  Fitz  & 
Martin:  the  flour  was  sold  for  $510,  and  the 
proceeds  applied  to  the  said  execution.  The 
levy  was  made  in  the  forenoon,  under  the  direc- 
tion of  the  attorney  who  brought  the  suit  and 
who  conducted  all  the  proceedings  in  it;  and  in 
the  afternoon  of  the  same  day  proceedings  in 
insolvency  were  commenced  for  Fitz  &  Martin, 
through  the  same  attorney,  by  filing  a  petition 
and  the  accompanying  schedules  prepared  by 
him;  and  it  appeared  that  he  had  in  his  pocket 
the  blanks  therefor  at  the  time  he  ordered  the 
levy  to  be  made.  Under  these  proceedings  the 
plaintiffs  were  duly  appointed  assignees.  Said 
attorney  was  not  paid  for  said  insolvency  pro- 
ceedings until  after  said  levy  was  made. 

It  was  found  as  a  fact,  by  way  of  inference 
from  the  other  facts  in  the  case,  stated  herein, 
that  said  attorney  was  acting  generally  for  Fitz 
&  Martin,  in  the  business  of  arranging  and  ad- 
justing their  affairs  with  their  creditors;  that 
one  of  the  purposes  of  the  attorney,  in  causing 
an  appearance  to  be  entered  in  said  suit,  was 
to  facilitate  such  proceedings  as  might  be  ne- 
cessary in  the  further  prosecution  thereof,  and 
to  save  the  necessity  of  taking  out  an  order  of 
notice  and  making  further  service  upon  the 
defendants  therein;  and  that  his  subsequent 
action  in  that  suit  was  with  a  view  of  collect- 
ing in  full  the  debt  of  his  clients,  the  defend- 
ants in  this  action,  and  thereby  obtaining  an 
advantage  over  the  other  creditors  of  Fitz  & 
Martin. 

It  did  not  appear  that  at  the  time  of  the  pay- 
ment of  the  $100  the  defendants  had  any  reason 
to  believe  that  Fitz  &  Martin  were  insolvent 
(otherwise  than  by  their  inability  to  pay  the 
debt  due  the  defendants,  in  the  regular  course 
of  business,  when  it  became  due,  and  the 
facts  hereinbefore  stated),  and  that  the  pay- 
ment was  made  as  a  fraudulent  preference. 
But  they  and  their  attorney  had  full  knowledge 
of  the  insolvency  before  their  writ  was  entered 
in  the  municipal  court.  It  was  also  found,  as  a 
fact,  that  Fitz  &  Martin  did  not  either  of  them, 
at  any  time,  personally  intend  to  do  or  cause 
to  be  done  anything  which  should  give  the  de- 
fendants a  fraudulent  preference;  and  had  no 
knowledge  of  the  entry  of  an  appearance  for 
them  in  said  suit,  or  of  any  of  the  proceedings 
therein  after  the  entry  thereof,  except  as  here- 
inbefore stated,  until  after  the  levy  of  the  exe- 
cution had  been  made,  and  the  petition  in  in- 
solvency was  filed. 

Upon  these  facts,  the  plaintiffs  asked  the 
court  to  rule  that  the  payment  of  the  $100 
was  a  fraudulent  preference  of  the  defendants, 
and  also  that  the  proceeds  of  the  sale  of  the 
flour  levied  upon  were  obtained  by  the  defend- 
ants through  a  fraudulent  preference,  and 
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that  the  plaintiffs  could  recover  therefor  in 
this  action.  The  court  declined  so  to  rule,  and 
found  for  the  defendants,  and  at  the  request 
of  the  plaintiffs  reported  the  case  to  the  su- 
preme judicial  court  for  its  opinion  upon  the 
questions  of  law  involved. 

Messrs.  John  Lowell  and  P.  J.  Doherty, 
for  plaintiffs: 

Mass.  Pub.  Stat.  chap.  154,  §  47,  requires 
14  days'  service,  and  there  were  only  7.  The 
plaintiffs  therefore  would  have  been  obliged 
to  begin  anew,  or  to  get  leave  for  a  new  process, 
under  Pub.  Stat.  chap.  161,  §  84. 

The  debtors  were  insolvent  and  knew  it,  and 
the  creditors  knew  it;  the  levy  operated  as  a 
preference.  It  has  been  held  that  where  the 
debtor  assists  the  creditor  in  any  way,  as  by 
notifying  him  to  bring  bis  action,  by  giving  a 
warrant  of  attorney,  by  confession  on  the  first 
day  of  the  term,  by  virtue  of  which  a  judg- 
ment may  be  obtained  and  an  execution  be  is- 
sued and  levied  on  his  property  earlier  than  it 
otherwise  would  be,  or  in  a  mode  more  advan- 
tageous to  the  creditor,  the  debtor  has  commit- 
ted an  act  of  "procuring"  his  property  to  be 
taken  under  statutes  like  Pub.  Stat.  chap.  157, 
§  96,  or  even  under  what  may  be  called  the 
common  law  of  preference. 

Sage  v.  Wyneoop,  104  U.  S.  819  (Bk.  26,  L. 
ed.  740);  Lane  v.  Haynes,  8  L.  Rep.  499;  Hall  v. 
Wallace,  7  Mees.  &  W.  358;  Singteton  v.  Butler, 
2  Bos.  &  Pul.  283;  Campbell  v.  Traders  Nat. 
Bank,  2  Biss.  428;  14  Wall.  87  (U.  S.  bk.  20,  L. 
ed.  832);  Clarion  Bank  v.  Jones,  21  Wall.  825 
(U.  8.  bk.  22,  L.  ed.  575);  Little  v.  Alexander, 
21  Wall.  500  (U.  S.  bk.  22,  L.  ed.  625);  Lon- 
don v.  First  Nat.  Bank,  15  Nat.  Bankr.  Reg. 
476;  Beattie  v.  Gardner,  4  Ben.  479;  Samson 
v.  Burton,  5  Ben.  825;  Webb  v.  Sachs,  15  Nat. 
Bankr.  Reg.  168. 

The  act  of  attorney  No.  2,  in  entering  an 
appearance,  facilitated  the  entry  of  judgment, 
as  in  cases  cited.  Even  in  a  criminal  case,  one 
who  acts  through  an  ignorant  instrument  is 
guilty  as  principal. 

1  Russ.  Crimes,  28. 

The  only  reason  which  we  can  conjecture, 
from  the  report,  for  exonerating  the  defend- 
ants is  that  both  parties  acted  through  attor- 
neys. But  the  very  purpose  of  appointing  an 
attorney  is  that  he  may  act  for  the  principal, 
without  informing  him  of  every  act  and  ask- 
ing his  advice  before  taking  every  step.  That 
the  knowledge  and  intent  of  the  attorney  should 
be  imputed  to  the  principal,  has  been  decided 
in  many  cases  of  preference  as  fully  as  in  other 
civil  cases.  The  maxim  is  somewhat  musty, 
but  not  yet  obsolete, — Quifaeit  per  alium,  etc. 

Rogers  v.  Palmer,  102  U.  S.  268  (Bk.  26,  L. 
ed.  164);  Bush  v.  Moore,  138  Mass.  198;  Sage 
v.  Wyneoop,  104  U.  8.  819  (Bk.  26,  L.  ed.  740); 
Graham  v.  Stark,  3  Ben.  520. 

The  fact  of  insolvency  is  undoubted,  and 
the  debtors  are  presumed  to  have  known  it. 
The  inference  from  the  circumstances  is  that 
preference  was  intended  and  that  the  creditors 
had  reasonable  cause  to  believe  it. 

Benny  v.  Dana,  2  Cush.  160;  Beals  v.  Clark, 
18  Gray,  18;  Forbes  v.  Howe,  102  Mass.  437. 

There  is  a  lack  of  one  or  two  important  dates 
in  the  report,  but  it  may  be  reasonably  inferred 
that  the  time  of  payment  of  the  $100  was  very 
dose  to  the  date  of  composition. 
2  Mass. 


Mr.  William  EL  H.  Emmons,  for  defend- 
ants: 

Only  questions  of  law  raised  at  the  trial  and 
specified  in  the  report  are  open. 

Churchill  v.  Palmer,  115  Mass.  810;  Hodg- 
kins  v.  Price,  187  Mass.  18;  Rea  v.  Simmons, 
141  Mass.  563,  2  New  Eng.  Rep.  861. 

The  weight  of  evidence  and  of  conflicting 
facts  is  for  the  court  below,  and  if  there  is  any 
evidence  to  sustain  the  finding  it  must  be  af- 
firmed. 

Heywood  v.  Stiles.  124  Mass.  275;  Kane  v. 
Learned,  117  Mass.  194. 

The  payment  of  $100  was  not  a  preference. 

Grant  v.  National  Bank,  97  U.  S.  80  (Bk.  24, 
L.  ed.  971). 

The  judgment  was  not  a  preference. 

Clark  v.  Iselin,  21  Wall.  860  (U.  S.  bk.  22, 
L.  ed.  568);  Wilson  v.  City  Bank  of  St.  P.  17 
Wall.  473(84  U.  S.  bk.  21,  L.  ed.  723). 

The  debtors  are  not  bound  by  act  of  credi- 
tor's attorney  unless  his  employment  by  them 
(the  debtors)  extended  to  the  suit  iu  which  the 
judgment  was  obtained. 

The  facts  reported  leave  this  entirely  dis- 
proved, or  in  very  strong  doubt;  hence  the 
weight  of  the  conflicting  facts  is  for  the  court 
below. 

The  debtors  lived  in  Lynn  aud  bad  their 
usual  place  of  business  in  Boston;  hence  the 
service  was  good. 

Pub.  Stat.  chap.  161,  §  27;  chap.  154,  $  47. 

Amending  the  writ  was  all  that  was  neces- 
sary to  get  default  and  judgment. 

No  one  is  bound  by  the  intent  of  another 
unless  he  assents. 

Commonwealth  v.  Putnam,  4  Gray,  17;  Beat- 
tie  v.  Gardner,  4  N.  B.  R.  823,  332,  337,  838. 

A  ruling  that  the  existence  of  particular  facts 
conclusively  prove  fraud  is  rightly  refused; 
and  the  finding  is  conclusive. 

Banfield  v.  Whipple,  14  Allen,  14. 

C.  Allen,  J. ,  delivered  the  opinion  of  the 
court: 

The  questions  of  law  which  the  report  in  the 
present  case  seems  intended  to  present,  relate 
only  to  the  alleged  preference  which  was  ob- 
tained by  the  levy  or  the  execution,  and  are  as 
follows: 

1.  Whether,  according  to  the  true  meaning 
of  Pub.  Stat.  chap.  157,  §  96,  making  fraudu- 
lent preferences  by  an  insolvent  debtor  void, 
the  act  relied  on  should  be  considered  to  have 
been  done  with  the  view,  on  the  part  of  Fitz 
&  Martin,  the  insolvent  debtors,  to  give  a  pref- 
erence to  their  creditors,  North  &  Co. ;  that  is 
to  say,  whether,  upon  the  facts  stated,  such  a 
view  or  intention  should  be  imputed  to  them 
from  the  intention  entertained  by  the  attorneys, 
although  Fitz  and  Martin  themselves,  did  not, 
either  of  them,  at  any  time,  personally  intend 
to  do  or  cause  to  be  done  anything  which  should 
give  a  fraudulent  preference  to  North  &  Co. 

2.  Whether  the  act  which  was  done  amounts 
in  law  to  procuring  their  property  to  be  seized 
on  execution,  within  the  meaning  of  the  stat- 
ute. 

It  has  heretofore  been  clearly  established 
that,  although  an  intent  to  give  a  preference 
may  be  inferred  from  the  fact  of  doing  so,  with 
its  attendant  circumstances,  yet  there  must  be 
proof  of  an  actual  intent  to  prefer.   The  infer- 
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ence  which  a  jury  may  properly  draw,  that  a 
person  intends  the  natural  and  probable  conse- 
quences of  his  act,  is  only  one  element  of  proof 
to  establish  the  fact  of  an  actual  intent.  This 
intent  is  essential,  and  must  be  found  as  a  fact. 
Bice  v.  Grafton  Mills,  117  Mass.  228;  Par- 
sons v.  Topliff,  119  Mass.  245;  Forbes  v.  Howe, 
102  Mass.  427, 487;  Beats  v.  Clark,  18  Gray,  18; 
Denny  v.  Dana,  2  Cush.  160,  172.  So  far  as 
the  payment  of  $100  is  concerned,  which  was 
made  by  Fitz  &  Martin  personally,  an  intent 
to  prefer  on  their  part  is  expressly  negatived; 
ana  it  necessarily  follows  that  the  plaintiffs 
cannot  recover  this  item  from  the  debts.  But, 
as  already  intimated,  the  more  important  and 
difficult  question*  arise  in  respect  to  the  other 
item  of  claim. 

On  a  fair  construction  of  the  report,  it  seems 
reasonable  to  assume  that  an  intention  to  prefer, 
on  the  part  of  both  of  the  attorneys,  was  suffi- 
ciently proved.  It  is  expressly  found  that  one 
of  the  purposes  of  the  first  attorney,  who  com- 
municated directly  with  Fitz  &  Martin,  was  to 
facilitate  such  proceedings  as  might  be  neces- 
sary in  the  further  prosecution  of  the  suit;  and 
his  conduct  leaves  no  room  to  doubt  that  he  in- 
tended to  secure  a  preference  to  North  &  Co. 
The  second  attorney,  though  employed  on  be- 
half of  Fitz  &  Martin,  acted  without  pay,  sup- 
posing it  was  a  matter  of  accommodation  to  his 
friend,  the  first  attorney;  be  sought  no  instruc- 
tions directly  from  Fitz  &  Martin,  whom  he 
assumed  to  act  for  under  this  employment;  he 
entered  an  appearance  and  filed  an  answer;  and 
thereafter  took  no  steps  to  prevent  the  entry  of 
a  default  and  of  judgment.  While  the  report 
does  not  state  in  express  terms  that  these  attor- 
neys intended  by  their  course  of  proceedings  to 
secure  a  preference  to  North  &  Co.,  and  while 
it  is  within  possibility  that  the  decision  of  the 
court  may  have  been  placed  on  the  ground  that 
the  proof  of  such  fraudulent  intention  on  their 
part  was  not  satisfactory,  yet  it  seems  much 
more  reasonable  to  suppose  that  such  was  not 
the  view  taken  at  the  trial. 

The  inquiry,  therefore,  is  whether  in  law,  un- 
der the  circumstances  stated,  the  intent  to  pre- 
fer is  to  be  imputed  to  Fitz  &  Martin.  The  lat- 
ter were  insolvent.  They  had  been  sued  by 
North  &  Co.,  and  their  property  attached. 
They  bad  made  a  proposal  to  their  creditors  to 
compromise  their  debts  by  the  payment  of  25 
per  cent  in  discharge  thereof.  They  had  em- 
ployed to  represent  them,  in  the  business  of  ar- 
ranging this  compromise,  the  same  attorney 
who  brought  the  action  of  North  &  Co.  against 
them.  That  attorney  had  informed  them  that 
the  action  had  been  entered  in  court;  that 
he  could  not  act  for  them  in  it,  but  would  em- 
ploy some  one  else  to  do  so,  if  they  desired; 
and  be  was  requested  to  do  so.  They  thus 
trusted  wholly  to  his  selection  of  an  attorney  to 
represent  them,  and  apparently  were  content  to 
do  so.  No  f u  rther  instructions  were  given,  and 
no  limitation  was  put  upon  the  authority  of  the 
attorney  to  be  employed.  Moreover,  so  far  as 
appears,  they  did  not  seek  to  have  any  personal 
communication  with  him;  it  is  not  stated  that 
they  even  took  the  trouble  to  ascertain,  or  that 
they  were  ever  informed,  who  he  was;  and  they 
have  never  repudiated  or  taken  any  steps  to 
avoid  the  effect  of  what  be  assumed  to  do  in 
their  behalf.  Under  these  circumstances,  it  can- 
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not  be  said  that  they  were  deceived,  or  betrayed 
by  the  attorney  thus  employed.  While  it  is 
possible  that  he  acted  in  contravention  of  what 
they  wished  and  expected  him  to  do,  he  cer- 
tainly did  not  act  in  violation  of  any  directions 
which  they  gave,  or  which  he  received  from  the 
first  attorney.  There  is  nothing  in  the  report 
to  lead  to  the  inference  that  they  meant  that  he 
should  have  less  authority  than  an  attorney 
usually  has,  when  entrusted  with  the  manage- 
ment of  litigation  in  court.  It  has  been  held 
that  an  attorney  has  authority,  by  virtue  of  his 
employment  as  such,  to  do  in  behalf  of  his 
client  all  acts,  in  or  out  of  court,  necessary  or 
incidental  to  the  prosecution  and  management 
of  the  suit,  and  which  affect  the  remedy  only, 
and  not  the  cause  of  action.  Moultonv.  Bowker, 
115  Mass.  86.  See  also  Shattuck  v.  BiU,  142 
Mass.  56,  2  New  Eng.  Rep.  159. 

To  enter  an  appearance  for  a  defendant  in 
court,  in  case  of  insufficient  service,  without 
requiring  the  further  notice  provided  in  Pub. 
Stat.  chap.  161,  §  27,  is  within  this  authority. 
What  the  attorney  did,  therefore,  was  within 
the  scope  of  his  employment;  and  any  act  so 
done  by  him,  with  a  view  to  give  a  preference, 
was  done  by  him  as  the  representative  of  Fitz 
&  Martin,  although  they  were  ignorant  of  it, 
and  did  not  intend  that  it  should  be  done;  and 
his  intention  was,  by  construction  of  law, 
their  intention.  To  hold  otherwise  would  be 
to  open  a  wide  door  for  avoiding  the  beneficial 
purpose  of  the  statute.  The  principle  involved 
is  substantially  within  the  decision  in  Bogersv. 
Palmer,  102  U.  8.  268  (Bk.  26,  L.  ed.  164). 
where  it  was  held  that  knowledge  of  a  credi- 
tor's attorney  in  receiving  a  preference  is  im- 
putable to  the  creditor,  and  in  Bush  v.  Moore, 
188  Mass.  198.  See  also  Graham  v.  Stark,  1 
Beav.  520. 

It  is  not  necessary  at  present  to  go  so  far  as 
to  say  that  the  same  result  would  follow  if  it 
appeared  that  the  attorney  intentionally  and 
fraudulently  acted  in  violation  of  his  instruc- 
tions, or  in  contravention  of  what  he  knew  or 
believed  that  his  principal  expected  him  to  do. 
Whether  such  a  fraud,  committed  by  him  upon 
those  for  whom  he  was  assuming  to  act,  would 
vary  the  rule,  may  be  left  to  be  determined 
when  the  question  is  directly  presented. 

The  act  relied  on  to  support  the  charge  that 
Fitz  &  Martin  procured  their  property  to  be 
seized  on  execution,  was  the  voluntary  ap- 
pearance of  the  attorney  for  them  in  the  action, 
thus  curing  the  insufficient  service  of  the  writ. 
It  is  now  to  be  assumed  that  the  service  was 
in  fact  insufficient,  since  the  trial  proceeded  on 
that  ground.  The  writ  is  not  before  us,  but  the 
report  shows  that  one  of  the  purposes  of 
the  first  attorney  in  causing  an  appearance 
to  be  entered  was  to  save  the  necessity  of  tak- 
ing out  an  order  of  notice  and  making  fur- 
ther service  upon  Fitz  &  Martin,  the  defend- 
ants therein.  The  defendants  now  contend 
that  the  service  was  good;  but  we  cannot 
assume  this  to  have  been  so.  Under  these  cir- 
cumstances, the  entry  of  an  appearance  for 
Fitz  &  Martin  was  a  positive  act  which  direct- 
ly aided  the  creditors  in  obtaining  an  early 
judgment,  upon  which  the  creditors  took  out 
execution  and  seized  the  property.  Mere  pas- 
sive non  resistance,  on  the  part  of  a  debtor,  to 
legal  proceedings  brought  without  his  request 
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or  connivance,  to  enforce  a  claim  which  is  due, 
and  against  which  he  has  no  just  defense,  will 
not  bring  him  within  the  statute.  But  any  posi- 
tive act  which  is  done  by  the  debtor  with  the 
intention,  and  which  has  the  effect,  to  aid  the 
creditor  in  obtaining  a  preference  by  means  of 
levying  an  execution  upon  his  property,  satis- 
fies the  requirements  of  the  statute.  The 
debtor  procures  his  property  to  be  seized  on 
execution,  if  he  contributes  to  such  seizure. 
Sage  v.  Wyncoop,  104  U.  S.  819,  321  [Bk.  26, 
L.  ed.  740);  Roger*  v.  Palmer,  102  U.  8.  268 
[Bk.  26,  L.  ed.  1641;  Tenth  Nat. Bank  v.  Warren, 
96  U.  8.  539  [Bk.  24,  L.  ed.  6401;  Little  v.  Alex- 
ander, 21  Wall.  501  [88  U.  8.  bk.  22,  L.  ed.  6251; 
Wileon  v.  City  Bank  of8t.  P.  17  Wall.  484  [U. 
S.  bk.  21,  L.  ed.  7281;  Lake  v.  Haynet,  8  L.Rep. 
499,  503. 

Construing  the  report  as  intended  to  present 
the  questions  above  considered,  we  have  come 
to  the  conclusion  that,  upon  the  facts  stated 
and  reasonably  to  be  assumed,  a  preference 
within  the  meaning  of  the  statute  was  shown 
in  respect  to  the  property  seized  on  execution. 

New  trial  granted. 


COMMONWEALTH  of  Massachusetts 
v. 

Patrick  J.  MURRAY. 

1.  The  Municipal  Court  of  the  City  of 
Boston  has  original  criminal  Jurisdic- 
tion of  all  crimes  under  the  degree  of 
felony,  except  conspiracies  and  libels, 
and  cases  where  a  prosecution  by  indict- 
ment or  information  is  required  by  law. 

2.  Jurisdiction  given  to  a  court  to  punish 
for  a  crime  by  fine  or  imprisonment, 
specially  provides  by  law  for  the  prose- 
cution or  the  offense;  and  Pub.  Stat, 
chap.  217,  §§  1,  2,  do  not  even  give  a 
concurrent  remedy  to  recover  the  fine  by 
indictment  or  by  action  of  tort. 

(Suffolk  Plied  February  26, 1887.) 

On  defendant' 8  exceptions.  Overruled. 
Complaint  under  Pub.  Stat.  chap.  100,  $  1, 
charging  defendant  with  keeping  and  exposing 
intoxicating  liquors  for  sale.   Tried  in  the  su- 
perior court,  on  appeal  from  the  municipal 
court,  before  Pitman,  J. 
The  facts  appear  from  the  opinion. 
Mr.  3.  L.  Eldridge,  for  defendant: 
Pub.  Stat. chap.  1547§  50,  gave  the  Municipal 
Court  of  Boston  original  criminal  jurisdiction 
of  all  crimes  under  the  degree  of  felony,  except 
cases  where  a  prosecution  by  indictment  or  in- 
formation is  required  by  law. 
Pub.  Stat.  chap.  217,      1,  2. 
These  sections  refer  to  the  maximum  punish- 
ment 
108  Mass.  189. 

But  the  offense  charged  against  the  defend- 
ant is  punishable,  under  chap.  100,  §  18,  with  a 
fine  of  not  less  than  $50  or  more  than  $500,  etc. 
(Pub.  Stat.  chap.  154,  §  50),  "in  addition  to  the 
jurisdiction  otherwise  conferred."  There  is 
none. 

The  provisions  of  chap.  154  are  not  applica- 
ble to  the  municipal  court.    Chap.  154,  §  50, 
defines  the  jurisdiction. 
2  Mass. 


See  chap.  154,  §§  11,  18 ;  also,  chap.  155, 
i  45,  54. 

It  is  clear  that  the  Legislature  did  not  intend 
to  give  trial  justices  and  police  and  municipal 
courts  jurisdiction  to  punish  by  a  fine  of  $500. 

This  offense,  being  punishable  by  a  fine  of 
$500,  can  only  be  prosecuted  by  indictment. 

Mr.  Harvey  N.  Shepard,  Asst.  Atty-Oen. 
for  the  Commonwealth: 

The  Municipal  Court  of  the  City  of  Boston 
had  jurisdiction  of  the  defendant  and  of  the 
offense. 

Pub.  Stat.  chap.  154,  §  50. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  in  the  Municipal 
Court  of  the  City  of  Boston,  on  a  complaint 
for  keeping  intoxicating  liquors  with  intent  to 
sell  the  same  unlawfully.  On  appeal,  he  was 
convicted  in  the  superior  court,  and  filed  a  mo- 
tion in  arrest  of  judgment  for  the  reason  that 
the  municipal  court  had  not  final  jurisdiction  of 
the  offense 

Pub.  Stat.  chap.  154,  §  50,  gives  to  the  Mu- 
nicipal Court  of  the  Citv  of  Boston,  original 
criminal  jurisdiction  of  all  crimes  under  the  de- 
gree of  felony,  except  conspiracies  and  libels, 
and  cases  where  a  prosecution  by  indictment  or 
information  is  required  by  law. 

The  offense  of  which  the  defendant  was  con- 
victed is  punishable  with  a  fine  not  exceeding 
$500,  and  imprisonment  for  not  more  than  six 
months.  As  it  is  under  the  degree  of  felony, 
the  Municipal  Court  of  the  City  of  Boston  has 
jurisdiction  of  it,  unless  a  prosecution  by  in- 
dictment or  information  is  required  by  law.  It 
is  agreed  in  behalf  of  the  defendant  that  Pub. 
Stat.  chap.  217,  1,  2,  require  a  prosecution 
by  indictment.  Those  sections  contain  provi- 
sions, in  substance,  that  all  fines  or  forfeitures 
recovered  in  criminal  prosecutions,  or  exacted 
as  a  punishment  for  any  offense  or  for  a  viola- 
tion or  neglect  of  any  duty  imposed  by  statute, 
or  expressly  appropriated  to  the  use  of  the  Com- 
monwealth, or  of  a  county,  city,  or  town,  may, 
unless  otherwise  especially  provided  by  law,  be 
prosecuted  by  indictment ;  or,  if  the  amount 
does  not  exceed  $100,  in  a  municipal  court;  or 
the  same  may  be  recovered  in  an  action  of  tort. 
The  argument  is  that  the  case  is  not  specially 
provided  for  by  the  general  jurisdiction  given 
to  the  municipal  court,  and  that,  therefore,  the 
fine  may  be  recovered  by  indictment,  or  by  an 
action  of  tort,  and  cannot  be  imposed  as  a  pun- 
ishment on  complaint  by  the  municipal  court. 

It  is  enough  to  say  that  jurisdiction  given  to 
a  court  to  punish  for  a  crime  by  fine  or  impris- 
onment, does  specially  provide  by  law  for  the 
prosecution  of  the  offense ;  and  the  statute  re- 
ferred to  does  not  even  give  a  concurrent  rem- 
edy to  recover  the  fine  by  indictment  or  action 
of  tort. 

Exceptions  overruled. 


Jonathan  M.  SMITH  et  al. 

v. 

Town  of  DEDHAM  et  al. 

1.  Pub.  Stat.  chap.  27,  §  27  et  seq.  con  tern - 
I    plates  supplying  water  to  the  inhabi- 
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tants  of  a  town,  an  exercise  of  power  be- 
yond the  general  corporate  power  of 
cities  and  towns  in  the  absence  of  a  law 
to  enable  them  to  do  so,  and  a  contract 
for  the  supply  of  water  for  fire  and 
other  service,  which  a  town  at  a  legal 
meeting  authorised  its  selectmen  to 
make  with  a  water  company  for  a 
term  of  years,  does  not  come  within  the 
purpose  of  these  sections;  and  Pub.  Stat, 
chap.  29,  §§  1-15,  does  not  exempt  the 
town  from  its  liability  to  pay  the  debt 
contracted  under  such  authority,  and 
such  a  debt  is  an  annnal  debt,  payable 
out  of  the  money  each  year  granted  by 
the  town,  raised  by  taxation. 
2.  The  charter  of  the  Dedham  Water 
Company  does  not  confer  any  power 
upon  the  town  of  Dedham,  or  upon  its 
selectmen,  similar  to  that  conferred  by 
Pub.  Stat.  chap.  110,  relating  to  "aque 
duct  corporations." 

(Norfolk  Piled  February  28, 1887.) 

APPEAL  by  plaintiffs  from  a  decree  of  a 
justice  of  the  Supreme  Judicial  Court  dis- 
missing a  bill  in  eauity  to  restrain  the  making 
of  a  contract  and  from  carrying  it  into  effect. 
Affirmed. 

The  case  was  heard  before  W.  Allen,  J.,  up- 
on bill,  answer,  and  replication.  The  court  dis- 
missed the  bill  and  plaintiffs  appealed. 

The  facts  appear  from  the  opinion. 

Messrs.  Thomas  H.  Talbot  and  Elisha 
Greenhood,  for  plaintiffs: 

The  vote  of  August  is  in  violation  of  Pub. 
Stat.  chap.  29,  which  provides  as  follows: 

§  1.  "Towns  shall  not  incur  debts,  except  in 
the  manner  of  voting  *  *  *  prescribed  in  this 
chapter." 

$  6.  Towns  may  "incur  debts  for  temporary 
loans  in  anticipation  of  the  taxes  of  the  year  in 
which  such  debts  are  incurred,  and  of  the  year 
next  ensuing,  and  expressly  made  payable 
therefrom  by  vote  of  the"  town. 

§  7.  "  Other  debts  than  those  mentioned  in 
the  preceding  section  shall  be  incurred  only  by 
a  vote  of  two  thirds  of  the  voters  present  and 
voting  at  a  town  meeting." 

The  vote  in  question  authorized  the  select- 
men to  incur  an  indebtedness,  and  this  indebt- 
edness was  not  for  a  temporary  loan  to  be  re- 
paid from  the  taxes  of  the  current  or  following 
year,  one  or  both.  Further,  it  is  not  disputed 
that  the  authority  required  by  the  statute  in  the 
authorization  of  any  other  indebtedness  was 
not  obtained. 

The  vote  authorized  a  debt  to  be  incurred. 
The  selectmen,  having  proceeded  to  execute 
this  vote,  and  having  made  the  contract  which 
the  vote  authorizes,  there  then  remains  no  fur- 
ther act  to  be  performed  by  or  on  behalf  of  the 
town  in  order  to  the  incurring  of  a  "debt." 
Nothing  further  is  necessary  save  action  on  the 
part  of  the  Dedham  Water  Company,  action 
which  the  contract  contemplates  and  calls  for; 
and  the  contract  once  entered  into,  the  town 
cannot  prevent  that  actiou  on  the  part  of  the 
water  company.  The  town  has  bound  itself 
to  accept  it,  and  pay  for  it.  There  is  nothing 
whatever  further  for  the  town  to  do  or  perform, 
in  order  to  become  indebted  to  the  water  com- 
pany. 
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Wallace  v.  -San  Josf,  29  CaL  180;  Bladen  v. 
Philadelphia,  60  Pa.  484;  Newell  v.  People,  7  N. 
Y.  9;  French  v.  Burlington,  42  Iowa,  614; 
Wright  v.  Fairfield,  2  B.  &  Adol.  727;  Reg.  v. 
Stepney  Union,  L.  R.  9Q.  B.  S88;Cfcr  v.  Gould,  4 
Blatchf.  841,846;  Camp  v.  Grant,  21  Conn.  54; 
Rodman  v.  Munson,  18  Barb.  68;  Newell  v.  Peo- 
ple, 7  N.Y.9;  Baltimore*. Gill,  81  Md.  875;  Dav- 
enport Gat  Co.  v.  Davenport,  18  Iowa,  229,  233; 
Scott  v.  Davenport,  84  Iowa,  208,  218,  per  Miller, 
J.  ;  Wilson  v.  Morgan,  4  Robt.  (N.  Y.)  58,  68; 
Lewis  v.  N.  T.  Cent.  R.  R.  Co.  49  Barb.  880; 
Mill  Dam  Founderyv.  Hovey.  21  Pick.  417, 456; 
Perry  v.  WasJtburn,  20Cal.  818, 851;  Stanton  v. 
Wilkeson,  8  Ben.  865,  per  Blatchford.  J.;  Dry- 
den  v.  Kellogg,  2  Mo.  App.  87,  94;  Kimpton  v. 
Branson,  45  Barb.  618,  625;  Jonas  v.  Cincinnati, 
18  Ohio,  818,  822;  Garrison  v.  Chicago,  7  Bias. 
488;  Carter  v.  Braintree  Mfg.  Co.  2  8tory,  432. 

There  is  no  question  of  the  jurisdiction  of 
this  court.  If  the  action  of  the  defendant  town 
is  in  violation  of  Pub.  Stat.  chap.  29,  that 
chapter  has,  undoubtedly,  provided  a  remedy; 
and  the  remedy  provided  is  the  mode  of  pro- 
ceeding now  followed  by  the  plaintiff. 

Pub.  Stat.  chap.  29,  §  17. 

But  this  court  has  a  jurisdiction  in  cases  like 
the  present  beyond  that  conferred  by  chap.  29, 
§17. 

Pub.  8tat.  chap.  27.  §  129;  Babbitt  v.  Savoy.  3 
Cush.  581. 

The  vote  of  August,  taken  in  connection 
with  that  of  April,  oeing  a  vote  to  pay  money 
under  the  contract  which  it  authorized,  this 
court  undoubtedly  has  jurisdiction  to  inquire 
into  the  legality  of  that  contract,  to  wit,  the 
purpose  declared  in  August. 

It  is  a  vote  to  raise  money.  The  assessors  are 
authorized  to  assess  this  sum  without  further 
action  by  the  town.  The  law  makes  it  their 
duty  each  year  to  "assess  taxes  to  an  amount 
not  less  than  the  aggregate  of  all  sums  appro- 
priated, granted,  or  lawfully  expended  by  their 
respective  towns  since  the  last  preceding  an- 
nual assessment,  and  not  provided  for  there- 
in." 

Pub.  Stat.  chap.  11,  §  84,  p.  103. 

The  vote  authorized  the  selectmen  to  con 
tract  to  pay  the  sum  of  $4,600  annually  from 
the  town  treasury.  An  order  authorizing  the 
selectmen  to  make  a  contract  to  pay  money  is, 
by  implication,  an  order  authorizing  them  to 
draw  a  warrant  upon  the  treasurer  for  the 
annual  installments  which  the  contract  will  call 
for,  and  is  therefore,  in  effect,  a  vote  to  pay 
from  the  town  treasury. 

Babbitt  v.  Savoy,  8  Cush.  581. 

Since  the  passage  of  Acts  1877,  chap.  178,  §  1 
(now  Pub.  Stat.  chap.  151,  §  4),  this  court  has 
"jurisdiction  in  equity  of  all  cases  and  matters 
in  equity,  cognizable  under  the  general  princi- 
ples of  equity  jurisprudence,  and  in  respect  of 
all  such  cases  and  matters  shall  be  a  court  of 
general  equity  jurisdiction." 

Crampton  v.  Zabriske,  101  U.  8.  601,  603  (Bk. 
25,  L.  ed.  1070). 

The  vote  of  August  is  in  violation  of  Pub. 
Stat.  chap.  27.  §  27,  as  well  as  of  chap.  29,  as 
already  shown. 

The  broad  construction  of  the  term  "supply- 
ing its  inhabitants  with  water,"  for  which  the 
plaintiffs  contend,  is  necessary  in  one  respect 
to  make  valid  the  contemplated  contract  in 

Digitized  by  VjOO^IC 


1887.  Smith  v. 

this  case.  A  contract  to  supply  the  inhabitants 
of  Dedham  with  water  is  the  only  contract 
which  the  party  with  whom  the  defendant  town 
is  entering  into  contract  is  authorized  to  make. 
The  Dedham  Water  Company  is  incorporated 
"for  the  purpose  of  furnishing  the  inhabitants 
with  pure  water,"  and  for  no  other  purpose 
whatever.  This  is  the  whole  extent  of  the 
franchise  conferred  by  the  Commonwealth  upon 
this  corporation,  if,  then,  a  contract  for  a 
supply  of  water  for  fire  purposes  be  not  a 
contract  for  supplying  or  furnishing  the  in- 
habitants with  water,  then  the  contemplated 
contract  would  be  beyond  the  power—  ultra 
vires— ot  the  Dedham  Water  Company  to  make. 
Thus,  the  town  should  be  enjoined  from  en- 
tering into  this  contract,  because  it  would  be 
void  for  want  of  authority  in  the  other  party 
to  make  it,  and  in  violation  of  the  charter 
which  brought  it  into  being. 

HaterhUl  v.  Gale,  108  Mass.  104;  Macgregor 
v.  Dover,  etc.  B.  Go.  7  R.  Cas.  227;  18  Q.  B.  618; 
East  Anglican  R.  Go.  v.  Eastern  G.  R.  Go.  7  R. 
Cas.  150;  16  Jur.  249;  11  C.  B.  775. 

The  contract  contemplated  is  void,  as  in  ex- 
cess of  the  powers  of  the  town  to  appropriate 
money  and  make  contracts  binding  it  to  pay 
money. 

PerBigelow,  Gh.J.,  in  Hoodv.  Lynn,  1  Allen, 
108, 104;  Bangs  v.  Snow,  1  Mass.  190;  Allen  v. 
Taunton,  19  Pick.  486;  Bpaulding  v.  Lowell,  28 
Pick.  76, 77;  Minot  v.  West  Roxbury,  112  Mass.  1, 
6;  per  Spooner,  J.,  in  Stetson  v.  Kempton,  18 
Mass.  272,  281;  per  Shaw,  Ch.  J.,  in  Wtllard  v. 
Neuburyport,  12  Pick.  227;  Parsons  v.  Goshen, 
11  Pick.  396. 

The  contract  contemplated  would  be  void  as 
against  public  policy. 

A  contract  to  pay  a  public  corporation  greater 
compensation  for  services  rendered  to  the 
public  than  that  expressly  provided  for  by  law 
is  void  as  against  public  policy. 

Tappan  v.  Brown,  9  Wend.  175;  Tilden  v. 
Mayor,  56  Barb.  840;  Placket  v.  Gresham,  8 
Salk.  75;  Putnam  v.  Woodbury,  68  Me.  58; 
Carrol  v.  Tyler,  2  Har.  &  G.  54,  57;  Common- 
wealth  v.  Cony,  2  Mass.  528;  Brophy  v.  Marble, 
118  Mass.  548;  Andrews  v.  U.S. 2  Story,  202; 
Etans  v.  Trenton,  24  N.  J.  L.  764;  Converse  v. 
U.  8.  21  How.  468  (62  U.  8.  bk.  16,  L.  ed.  192); 
Faweeti  v.  Woodbury,  55  Iowa,  154;  Satterleev. 
Jones,  8  Duer  (N.Y.),  102;  Smith  v.  Whildin, 
10  Pa.  89;  Firemen's  Charitable,  etc.  v.  Berg- 
mans, 18  La.  Ann.  209;  Callagan  v.  Hallett,  1 
Caincs  (N.Y.),  104;  Kemion  v.  Hills,  1  La.  Ann. 
419. 

Mr.  George  Fred.  Williams,  for  defend- 
ants: 

The  case  presented  does  not  show  a  cause 
within  the  jurisdiction  of  the  court. 

The  town  of  Dedham  has  not  voted  "to  raise 
by  taxation  or  pledge  of  its  credit,  or  to  pay 
from  its  treasury,  any  money  for  a  purpose 
other  than  those  for  which  it  has  the  legal  right 
and  power." 

Nor  has  it  voted  to  appropriate  money  or 
pledge  its  credit  at  all. 

The  case  then  falls  short  of  the  restraining 
power  conferred  by  Pub.  Stat.  chap.  27,  §  129. 

Carlton  v.  Salem,  108  Mass.  141;  Mead  v. 
Acton,  189  Mass.  841. 

The  town  of  Dedham  does  not,  by  the  vote 
of  August  80, 1886,  incur  a  debt  within  the  im- 
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port  and  fair  construction  of  that  term  in  Pub. 
Stat.  chap.  29,  §  7.  It  is  an  ordinary  function 
of  a  town  to  maintain  a  fire  department  and 
furnish  a  supply  of  water  to  extinguish  fires. 

Allen  v.  Taunton,  19  Pick.  485;  Hardy  v. 
Waltham,  8  Met.  163;  Fisher  v.  Boston,  104 
Mass.  98. 

The  ordinary  powers  and  duties  of  towns 
may  be  exercised  by  ordinary  votes.  The 
Legislature  did  not  intend  to  cripple  towns  in 
the  exercise  of  their  powers.  The  statute 
under  construction  is  a  statute  to  limit  extrava- 
gance. The  town  of  Dedham  is  not  extrava- 
gant or  improvident.  It  has  no  debt,  and  pays 
no  dollar  of  interest. 

The  contract  proposed  does  not  create  a  debt. 

Laycockv.  Baton.  Rouge,  85  La.  Ann.475, 480; 
Dively  v.  Cedar  Falls,  27  Iowa,  283;  Grant  v. 
Davenport,  86  Iowa,  896. 

Pub.  Stat.  chap.  27,  §  27,  has  no  application 
in  this  case.  The  town  does  not  propose  to 
supply  its  inhabitants  with  water. 

The  power  of  towns  to  raise  money  and  to 
enter  into  contracts  obligatory  on  them  has 
ever  been  held  to  include  all  subjects  of  general 
interest  which  could  be  reasonably  embraced 
within  their  statutory  powers. 

Records  of  Colony  of  Mass.  Bay  in  New 
England,  p.  72;  Stat.  1785,  chap.  75,  §  7;  Allen 
v.  Taunton,  19  Pick.  485,  487;  Hill  v.  Boston, 
122  Mass.  844, 349;  Agawam  Nat.  Bank  v. South 
Hadley,  128  Mass.  503. 

The  Act  of  1875,  chap.  209,  should  not  be 
construed  to  take  away  this  power  as  ordinari- 
ly exercised,  unless  "a  debt"  is  thereby  in- 
curred. The  vote  of  the  town  authorizing  a 
contract  is  purely  executory. 

Copeland  v.  mmtington,  99  Mass.  525. 

And  unless  no  contract  can  be  made  which 
will  not  interfere  with  the  limitations  of  the 
Act  of  1875,  chap.  209,  this  court  should  not 
interpose  its  prohibition.  If  a  contract  be 
made  for  ten  years,  at  a  rate  of  $4,500  a  year, 
if  the  water  company  shall  furnish  water  each 
year  for  legitimate  needs  of  the  town,  no  debt 
will  be  created,  No  obligation  imposed  by  a 
contract  to  pay  money  becomes  a  debt  until 
money  is  payable. 

Weston  v.  Syracuse,  17  N.  Y.  110;  Garrison 
v.  Howe,  17  N.  Y.  458. 

Such  a  contract  would  consist  of  dependent 
promises,  of  which  the  performance  would  be 
several  and  divisible;  and  no  debt  would  be 
created. 

Wellington  v.  West  Boylston,  4  Pick.  101; 
Badger  v.  Titcomb,  15  Pick.  409;  Knight  v. 
N.  E.  Worsted  Co.  2  Cush.  271,  290;  Oviatt  v. 
Hughes,  41  Barb.  544. 

Nothing  would  be  payable  except  upon  a 
contingency,  and  an  obligation  depending  upon 
a  contingency  does  not  create  a  debt. 

People  v.  ArgueUo,  87  Cal.  524;  Wood  v.  Par- 
tridge, 11  Mass.  488,  498. 

It  has  been  so  held  in  this  State  in  cases 
arising  under  the  trustee  process. 

Wentworth  v.  Whittemore,  1  Mass.  471,  478; 
Thorndike  v.  De  Wolf,  6  Pick.  120;  Meacham  v. 
McCorbit,  2  Met.  852. 

Also  in  cases  involving  liability  of  stock- 
holders and  officers  for  corporate  debts. 

Bordman  v.  Osborn,  28  Pick.  295. 

So  under  insolvent  laws  where  term  "  debt " 
is  used  in  its  broadest  sense,  and  in  other  cases. 
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Wood  v.  Partridge,  supra;  Davit  v.  Ham,  3 
Mass.  88;  Child  v.  Boston  &  Fairhaten  Iron 
Works,  187  Mass.  616,  530;  Bent  v.  Hubbard- 
ston,  138  Mass.  99,  100;  Deane  v.  Caldwell,  127 
Mass.  242. 

Mr.  J.  R.  Ballard,  for  the  Dedham  Water 
Company,  defendant: 

Towns  "may  make  contracts  necessary  and 
convenient  for  the  exercise  of  their  corporate 
powers." 

Pub.  Stat.  chap.  27,  §  9. 

To  provide  water  for  the  extinguishment  of 
fires  is  a  "corporate  power."  In  Allen  v. 
Taunton,  the  court  says,  "It  is  very  apparent 
from  these  enactments  that  the  prevention  of 
damage  by  fire  is  one  of  those  objects  affecting 
the  interest  of  the  inhabitants  generally,  and 
clearlywithin  the  scope  of  municipal  author- 
ity. With  such  an  onerous  liability  imposed 
on  them,  it  would  be  strange  indeed  if  they 
had  not  the  authority  to  take  all  necessary 
measures  to  secure  themselves  against  losses  by 
such  means." 

Allen  v.  Taunton,  19  Pick.  485;  Hardy  v. 
Waltham,  8  Met.  168. 

Gases  determining  the  rights  of  municipal 
corporations  in  other  States  are  of  little  weight 
here;  the  power  and  the  mode  of  contracting 
are  purely  matters  of  statute  law.  "The  im- 
portance of  a  careful  study  of  the  charter  or 
incorporating  Act,  and  the  general  legislation 
of  the  State  on  the  subject,  cannot  be  too 
strongly  emphasized." 

Dill.  Mun.  Corp. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

At  a  town  meeting  of  Dedham,  held  in  1888, 
the  town  authorized  its  selectmen  to  make  a 
contract  with  the  Dedham  Water  Company  for 
three  years  at  the  rate  of  $5,000  per  year  for  the 
service  of  one  hundred  hydrants,  the  company 
agreeing  to  give  free  of  charge  the  supply  of 
water  to  public  buildings,  water  troughs,  and 
cemeteries.  The  selectmen  made  the  contract. 
A  town  meeting  was  duly  called  August  80, 
1886,  to  consider  among  other  things  an  article 
in  the  warrant,  to  see  what  action  the  town 
would  take  with  reference  to  a  supply  of  water 
for  fire  and  other  service.  Under  this  article  it 
was  voted  "that  the  selectmen  be  authorized  to 
renew  the  contract  for  10  years  with  the  Ded- 
ham Water  Company,  at  the  rate  of  $4,500  per 
year."  At  the  meetmg  at  which  the  vote  was 
passed  the  check-list  was  not  used;  nor  did  two 
thirds  of  the  voters  present  and  voting  vote  to 
authorize  the  contract  to  be  made.  The  plain- 
tiffs seeks  to  enjoin  the  town  and  its  officers  from 
making  the  contract  and  from  carrying  it  into 
effect. 

I.  The  plaintiffs  contend  that  the  vote  of  the 
town  is  in  violation  of  Pub.  Stat.  chap.  27,  §  27, 
which  provides  that  a  town,  with  the  consent  of 
a  majority  of  its  selectmen,  ratified  by  a  major- 
ity of  its  voters  present  and  voting  thereon  at 
a  legal  meeting  at  which  the  check-list  shall  be 
used,  may,  for  the  purpose  of  supplying  water 
to  its  inhabitants,  purchase  of  any  municipal 
or  other  corporation  the  right  to  "take  water 
from  any  of  its  sources  of  supply  or  from  pipes 
leading  therefrom;  or  may  purchase  its  water 
rights,  estates,  franchises,  and  privileges;  or 
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may  make  a  contract  therewith  for  a  supply  of 
water.  The  following  sections  provide  for 
issuing  bonds  in  case  of  purchase.  These  sec- 
tions relate  to  supplying  the  inhabitants  of  a 
town  with  water.  This  does  not  come  within 
the  corporate  powers  of  towns,  and  must  be  ex- 
ercised by  authority  of  statute.  Under  it  towns 
can  supply  water  to  their  inhabitants  for  all 
purposes,  mechanical,  fire,  and  domestic,  in  the 
manner  pointed  out  by  the  statute. 

To  supply  water  to  the  inhabitants  of  a  town 
is  meant  water  for  all  uses  for  which  it  may  be 
legally  supplied, and  not  necessarily  for  the  pur- 
pose of  extinguishing  fl  res.  This  statute  makes 
provisions  for  purchasing  rights  to  supply  pure 
water  to  its  inhabitants,  for  which  the  town 
may  issue  bonds  in  payment  redeemable  in  20 
years.  The  contract  to  which  it  refers  is  a 
contract  for  the  supply  of  water  for  all  uses,  to 
the  inhabitants  of  a  town;  and  was  not  intended 
to  interfere  with  the  corporate  power  of  cities 
and  towns  to  procure  water  for  fire  purposes. 
It  contemplated  supplying  water  upon  a  much 
larger  scale,  and  which  was  beyond  the  corpo- 
rate power  of  cities  and  towns,  and  which  re- 
quired the  enactment  of  laws  to  enable  them  to 
carry  it  out.  The  contract  which  the  town  of 
Dedham  authorized  its  selectmen  to  make  with 
the  water  company  does  not  come  within  any 
of  the  provisions  or  the  statute. 

II.  It  is  also  argued  that  the  vote  of  the  town 
is  in  violation  of  Pub.  Stat.  chap.  29,  §§1,  6,  7, 
which  provide:  §  1.  That  towns  shall  not  incur 
debts  except  in  the  manner  of  voting  prescribed 
in  the  chapter.  §  6.  That  towns  may  incur 
debts  for  temporary  loans  in  anticipation  of  the 
taxes  of  the  year  in  which  such  debts  are  incur- 
red, and  of  the  year  next  ensuing,  and  expressly 
made  payable  therefrom  by  vote  of  the  town. 
§  7.  That  other  debts  than  those  mentioned  in 
the  preceding  section  shall  be  incurred  only  by 
a  vote  of  two  thirds  of  the  voters  present  and 
voting  at  a  town  meeting. 

Pub.  Stat.,  chap.  29  is  entitled  "  Of  Muni- 
cipal Indebtedness."  Its  obvious  purpose  is  to 
protect  cities  and  towns  from  the  creation 
of  municipal  debts  without  proper  provision 
for  payment,  and  to  prevent  improvident  and 
reckless  expenditures  of  public  money  as  a  nat- 
ural consequence  of  debts  so  contracted.  Avo- 
want Nat.  Bank  v.  South  Hadley,  128  Mass.  508. 

That  it  was  not  intended  to  apply  to  all  debts 
contracted  by  a  city  or  town  is  apparent  from 
§  16,  which  provides  that  the  restrictions  of 
the  preceding  sections  shall  not  exempt  a  city 
or  town  from  its  liability  to  pay  debts  con- 
tracted for  purposes  for  which  it  may  lawfully 
expend  money.  The  statute  deprived  cities 
and  towns  of  the  power  to  contract  debts  for 
borrowed  money,  which  it  was  generally  sup- 
posed they  had  previously  possessed,  and  gave 
them  a  limited  power  which  could  be  exer- 
cised only  in  the  way  pointed  out.  But  al- 
though the  statute  was  prohibitory  with  refer- 
ence to  the  borrowing  of  money  and  contract- 
ing debts,  it  was  not  intended  to  interfere  with 
the  limited  corporate  powers  and  duties  of  cities 
and  towns.  The  statutes  empower  them  to 
levy  taxes  and  appropriate  money  for  the  cor- 
porate necessities  of  the  town  or  city.  They 
are  authorized  to  make  contracts  necessary  and 
convenient  for  the  exercise  of  their  corporate 
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powers,  without  bringing  themselves  within 
the  limitation  of  this  statute.  Towns  may  at 
legal  meetings  grant  and  vote  sums  of  money 
as  they  judge  necessary  for  the  several  pur- 
poses enumerated,  "and  for  all  other  necessary 
charges  arising  in  such  town."  Pub.  Stat, 
chap.  27,  §  10.  Whatever  is  necessary  to  ena- 
ble them  to  exercise  the  power,  enjoy  the  priv- 
ileges and  perform  the  duties  established  by 
law.  Wittar&  v.  Newburyport,  12  Pick.  227. 
The  proper  necessary  town  charges  must  have 
a  reasonable  limitation.  SteUon  v.  Kempton 
18  Mass.  272.  If  the  expenditures  be  in  the 
furtherance  of  some  duty  enjoined  by  stat- 
ute, or  in  exoneration  of  the  citizens  of  the 
town  from  the  liability  to  a  common  burden 
made  in  reference  to  it,  it  will  be  valid  and 
binding  on  the  town.  The  prevention  of  fire 
is  one  of  those  objects  affecting  the  interests  of 
the  inhabitants  generally,  and  clearly  within 
the  scope  of  municipal  authority.  Allen  v. 
Taunton,  19  Pick.  485. 

In  Hardy  v.  WaltAam.  8  Met.  168,  it  was 
held  that  towns,  in  their  corporate  capacity, 
having  power  to  provide  for  the  purchase  and 
maintenance  of  fire  engines  for  the  extinguish- 
ment of  fires,  they  must  have  the  incidental 
power  to  make  provision  by  reservoirs  or  other 
means  for  a  supply  of  water  without  which  the 
engines  would  be  useless.  It  is  clear  that  the 
town  of  Dedham  could  legally  make  provision 
for  a  supply  of  water  to  the  town  for  fire  pur- 
poses. Having  this  power,  the  first  fifteen  sec- 
tions of  Pub.  Stat.  chap.  29,  would  not  exempt 
it  from  its  liability  to  pay  debts  contracted  for 
the  supply  of  water  to  the  town  for  fire  pur- 
poses, as  this  was  an  object  for  which  the  town 
could  lawfully  expend  money. 

The  contract  which  the  selectmen  are  author- 
ized to  make  is  one  which  we  assume  is  to  be 
paid  annually,  among  the  other  current  ex- 
penses of  the  town.  The  payments  are  to  be 
made  out  of  the  moneys  annually  granted  by 
the  town  and  raised  by  taxation.  It  is  in  effect 
a  cash  transaction,  where  the  payments  are 
made  pari  passu  with  the  accumulation  of  the 
yearly  service  which  determines  the  amount  to 
be  paid.  Grant  v.  Datenport,  86  Iowa,  896. 
It  is,  like  the  other  ordinary  expenses  of  the 
town,  within  the  limit  of  its  annual  current  ex- 
penses. The  town  of  Dedham  by  its  vote  did 
not  incur  a  debt  within  the  fair  meaning  of 
Pub.  Stat.  chap.  29,  $  1. 

A  majority  of  the  court  is  of  the  opinion  that 
the  statute  was  not  intended  to  apply  to  con- 
tracts made  for  the  current  expenses  of  the 
town,  and  payable  out  of  the  current  revenues 
of  the  several  years  in  which  the  water  com- 
pany is  to  furnish  water  to  the  town.  Laycock 
v.  Baton  Rtntge,  35  La.  Ann.  475. 

III.  Pub.  Stat.  chap.  110,  relating  to  "aque- 
duct corporations,"  which  authorizes  a  city  or 
town  in  which  such  aqueduct  is  situated  to  put 
conductors  into  the  pipes  for  the  purpose  of 
drawing  water  therefrom  in  case  of  fires,  and 
which  empowers  the  selectmen  to  make  provi- 
sions for  taking  water  for  protection  against  fire, 
has  no  application  to  the  Dedham  Water  Com- 
pany. The  charter  of  this  company  does  not 
confer  any  similar  power  upon  the  town  of 
Dedham,  or  upon  its  selectmen. 

Decree  affirmed. 
2  Mass. 


Mary  RICE 

v. 

KING  PHILIP  MILLS. 

1.  In  an  action  of  tort  to  recover  for  in- 
juries sustained  by  the  plaintiff  while 
m  the  employ  of  the  defendant  corpora- 
tion, through  defect  in  the  machinery, 
the  whole  question  is  whether  the  mas- 
ter has  exercised  reasonable  care  in 
employing:  competent  servants,  in  pro- 
viding suitable  machines  and  implements, 
and  in  doing  that  part  of  his  business 
which  he  has  undertaken  to  do  himself, 
and  has  exercised  a  reasonable  supervi- 
sion over  his  servants  in  the  performance 
of  the  duties  which  he  has  entrusted  to 
them.  This  is  usually  a  question  for 
the  jury.* 

2.  The  general  question  is,  What,  under 
the  circumstances,  ought  the  master  to 
have  reasonably  known  and  done? 

and,  in  determining  this,  the  nature 
of  the  defect,  the  length  of  time  it 
has  existed,  and  the  means  taken  to 
remedy  it,  are  important  facts. 
8.  Where  the  plaintiff  was  employed  on 
a  slubber  machine  in  a  cotton-mill,  and 
her  duty  was  to  see  that  the  machine 
was  kept  running;  to  take  off  the  full 
bobbins  and  put  on  others;  to  notify 
the  overseer  or  his  subordinates  if  she 
knew  that,  there  was  anything  wrong 
about  the  machine;  and  to  see  that  it 
was  kept  clean;  and  she  did  not  know 
and  was  not  required  to  know  that  a 
weight  which  was  attached  by  a  lacing 
of  rawhide,  and  which  had  been  used 
upon  the  machine  for  about  two  years 
for  the  purpose  of  moving  more  rapidly 
the  horizontal  rack  and  the  bobbins,  so  as 
to  prevent  the  yarn  from  running  off  the 
bobbins,  was  attached  in  an  unsafe  man- 
ner; and,  while  the  plaintiff  was  in  the 
exercise  of  due  care  in  discharging  this 
duty,  she  was  injured  by  the  falling  of 
this  weight  through  a  defect  in  the  lac- 
ing,—the  court  properly  instructed  the 

J'ury  that  the  person  whose  business 
t  was  to  keep  the  machine  in  repair 
was  a  fellow  servant  with  the  plain- 
tiff; and  that  "if  the  master  provides 
suitable  appliances  and  competent  par- 
ties to  attend  to  them,  he  has  done  his 
duty.  If  he  provides  proper  persons  to 
see  that  his  machinery  is  kept  in  proper 
condition  to  use,  and  the  injury  is  caused 
by  the  negligence  of  the  persons  em- 
ployed, the  master  is  not  liable." 

4.  It  was  proper  to  instruct  the  jury 
"If  you  find  that  the  weight  as  held 
up  by  the  lacing  was  not  a  proper  ma- 
chine, and  that  the  defendant  knew  or 
ought  to  have  known  it,  the  defendant 
is  liable,  if  the  accident  happened  while 
the  plaintiff  was  in  the  exercise  of  due 
care/1 

5.  The  evidence  of  the  manner  in  which 
the  weight  was  attached  to  the  ma- 
chine, of  the  purposes  for  which  it  was 
attached,  and  of  the  effect  produced  by 
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it  in  the  working  of  the  machinery,  be- 
ing undisputed, — the  court  rightly  ruled 
that  it  was  a  part  of  the  machine  with- 
in the  meaning  of  the  law  that  the  de- 
fendant was  bound  to  due  care  in 
furnishing  suitable  machines  and 
in  keeping  them  In  proper  repair. 

(Bristol  Filed  March  23,  1887.  > 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  to  recover  for  in  Junes  sus- 
tained by  the  plaintiff  while  in  the  employ  of 
the  defendant  corporation. 

At  the  trial  in  the  superior  court,  before 
Thompson,  J.,  it  appeared  that  the  plaintiff  was 
about  fifty  years  old,  of  ordinary  intelligence, 
and  for  the  greater  part  of  her  lite  had  worked 
in  cotton  mills;  that  the  defendant  corporation 
was  eDgaged  in  the  manufacture  of  cotton 
cloth,  and  owned  and  ran  two  large  mills  con- 
taining together  about  100,000  spindles,  and 
employing  upwards  of  1,000  hands ;  that 
the  plaintiff  had  worked  for  it  for  upwards  of 
seven  years  before  the  accident,  and  all  the 
time  on  the  same  machine  on  which  she  was 
hurt. 

This  machine  was  called  a  slubber,  and 
takes  the  ribbons  of  cotton  as  they  come  from 
the  cards  and  railway  heads  and  an  intermedi- 
ate machine,  and  twists  them  into  a  coarse 
yarn  which  is  wound  on  bobbins  set  on  the  first 
of  the  machines.  In  order  to  wind  this  yarn 
on  the  bobbins  in  successive  lrtvers,  and  so  as 
to  make  the  full  bobbins  take  from  the  mid- 
dle towards  each  end,  the  machine  is  so  con- 
structed as  to  give  the  bobbins  an  upward  and 
downward  motion  while  the  twisting  and  wind- 
ing process  is  going  on.  A  part  of  the  machin- 
ery for  securing  this  motion  consists  of  a  small 
grooved  pulley,  two  or  three  inches  in  diam- 
eter, over  which  is  a  small  gear  whieh  runs 
into  a  horizontal  rack;  and  to  the  other  end  is 
hung  a  weight.  This  arrangement  was  in- 
tended to  regulate  the  successive  layers  of  yarn 
on  the  bobbin;  and  with  each  change  in  the 
upward  and  downward  motion  of  the  bobbin 
the  rack  moves  about  half  an  inch,  and  the 
weight  drops  about  the  same  distance.  This 
occurs  several  times  a  minute  and  continues 
until  the  bobbin  is  full,  when  the  machine  stops. 
This  work  is  all  done  automatically. 

The  machine  is  about  20  feet  in  length  and 
about  4  feet  wide  and  4£  feet  high ,  with  iron  posts 
or  stanchions  on  the  sides,  ana  solid  iron  at  the 
ends.  As  the  machine  is  constructed,  the 
weight  aforesaid  hangs  in  sight  on  the  back 
side  of  the  machine,  about  8  or  10  inches  inside 
these  posts  or  stanchions,  and  about  a  third  of 
the  length  of  the  machine  from  the  outer  end, 
or  end  next  the  wall  of  the  mills;  at  its  highest 
point  it  is  about  a  foot  and  a  half,  and  at  its 
lowest  about  0  to  8  inches  above  the  floor.  Gen- 
erally, standing  on  the  floor  behind  the  machine, 
there  are  three  rows  of  tin  cans,  about  Z\  feet 
high,  which  hold  the  ribbons  of  cotton,  and 
from  which  the  ribbons  are  taken  by  the 
slubber.  While  these  stand  there  they  would 
obstruct  the  view  of  the  weight.  These  are 
empty  more  or  less  of  the  time,  or  are 
moved  away  to  get  at  the  machine  to  clean  it. 
At  the  time  of  the  accident,  the  plaintiff  testi- 
fied, the  weight  was  at  about  its  highest  point. 
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There  is  ample  room  around  the  machine.  The 
duty  of  the  plaintiff  was  to  see  that  the  ma- 
chine was  kept  running;  to  take  off  the  full 
bobbins,  and  put  on  others;  to  notify  the  over- 
seer or  his  subordinates  if  she  knew  there  was 
anything  wrong  about  the  machine;  and  to  see 
that  it  was  kept  clean.  It  appeared  that  on  the 
day  before  the  accident  the  plaintiff  hail  called 
on  the  third  hand  to  repair  a  belt,  which  he 
had  done.  The  plaintiff  testified  that  on  the 
day  of  the  accident  she  had  cleaned  a  consider- 
able portion  of  the  machine  at  the  noon-hour; 
that  after  the  noon-hour  she  took  off  the  bob- 
bins, which  were  all  full,  started  up  the  ma- 
chine, and  went  around  to  the  back  side  to  fin- 
ish cleaning;  that  she  was  down  on  the  floor 
on  her  knees,  near  where  the  weight  afore- 
said hung,  and  brushing  off  inside  the  ma- 
chine, which  was  in  motion,  with  a  brush  in 
her  left  hand,  and  leaning  on  her  right  hand, 
which  was  on  the  floor,  palm  downward;  that 
an  extra  weight,  which  had  been  hung  by  a 
rawhide  lacing  to  a  hook  fastened  into  the 
chain  to  which  the  weight  aforesaid  bung,  fell 
upon  her  right  hand,  in  consequence  of  the 
breaking  of  the  lacing,  and  injured  the  middle 
finger  so  that  it  had  to  be  amputated,  and 
caused  the  injury  for  which  this  action  was 
brought.  The  hook  was  made  of  wire  consid- 
erably larger  than  the  chain  to  which  it  was, 
fastened,  and  was  bent  up  at  the  lower  end 
about  an  inch,  and  remained  undisturbed. 

The  extra  weight  did  not  come  with  the  ma- 
chine, and  was  not  specially  intended  as  a 
weight.  There  was  testimony  tending  to  show 
that  this  extra  weight,  which  weighed  about 
15  pounds,  had  been  used  upon  this  machine 
for  about  two  years  for  the  purpose  for  which  it 
was  being  used  at  the  time  of  the  accident;  that 
is,  of  moving  more  rapidly  the  horizontal  rack 
and  the  bobbins,  so  as  to  prevent  the  yarn  from 
running  off  the  bobbins.  There  was  also  testi- 
mony tending  to  show  that  the  weight  had 
been  on  and  off  during  the  two  years,  and  that 
the  machine  operated  successfully  without  it, 
although  better  with  it;  and  on  cross-examina- 
tion the  plaintiff  testified  that  the  weight  was 
off  for  a  short  time  some  three  or  four  months 
before  the  accident  A  witness  testified  for 
the  plaintiff  that  he  saw  the  lacing  hanging 
there,  broken,  after  the  weight  fell,  took  it  up 
and  drew  it  through  his  fingers  and  hung  it 
back,  and  that  it  looked  rotten. 

The  defendant  introduced  testimony  tending 
to  show  that  the  lacing  was  not  broken;  that 
the  extra  weight  had  hung  from  this  hook  for 
about  two  years  off  and  on,  suspended  by  the 
same  rawhide  lacine  by  which  it  was  held 
when  it  fell;  and  that  some  four  or  five  months 
before  the  accident  the  weight  had  been  taken 
off  by  the  second  hand  and  laid  on  the  floor,  to 
make  it  easier  for  the  plaintiff  to  manage  the 
machine.  It  appeared  that  the  third  hand  put 
it  back  a  few  weeks  later,  but  it  did  not  appear 
who  put  it  on  originally:  there  was  no  evidence 
that  there  had  been  any  extra- weight  on  this 
machine  prior  to  about  two  years  before  the 
accident.  The  defendant  offered  to  show  that, 
as  a  matter  of  fact,  the  weight  was  not  a  part 
of  the  machine,  but  the  court  excluded  the  evi- 
dence and  ruled,  as  matter  of  law,  that  the 
weight,  being  so  used  upon  the  machine,  did 
constitute  a  part  of  the  machine;  and  the  de- 
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fendant  excepted.  It  appeared  that  in  the 
room  where  the  plaintiff  worked,  and  in  an  ad- 
joining room,  were  40  machines,  or  upward, 
similar  to  that  on  which  the  plaintiff  worked; 
and  that  on  these  and  other  machines  extra 
weights,  similar  to  the  one  above  described  and 
for  the  same  purpose,  were  used  more  or  less, 
and  when  used  were  fastened  in  a  manner  sim- 
ilar to  that  adopted  in  this  case;  that  the  over- 
seer of  the  room  where  plaintiff  worked  kept 
on  hand,  and  had  on  hand  at  the  time  of  this 
accident,  rope  and  lacings,  for  the  purpose  of 
supplying  the  place  of  any  rope  or  lacing  that 
should  become  worn  or  broken.  On  cross-ex- 
amination be  stated  that  he  had  them  on  hand 
that  day;  and  that  no  one  had  access  to  his 
desk— the  place  where  they  were  kept — except  j 
the  second  band;  and  that  be  was  away  that 
day  and  did  not  know  that  on  that  day  and  at 
that  time  there  was  one  there.  The  second 
hand  testified  that  be  had  taken  none  from  the 
overseer's  desk  on  that  day;  that  under  the 
overseer  and  second  hand  was  a  third  hand, 
whose  business  it  was  to  see  that  these  machines 
were  kept  in  repair,  and  who  procured  from  the 
overseer  or  second  hand  rope  or  lacing  as  it  was 
needed.  The  third  hand  had  an  assistant  who 
likewise  attended  to  repairs  on  these  machines. 
If  the  condition  of  a  machine  or  any  of  its  parts 
was  such  that  the  third  hand  or  his  assistant 
could  not  make  the  repair,  notice  was  given  to 
the  boss  machinist,  who  attended  to  it. 

The  plaintiff  testified  that  up  to  the  time  of 
the  accident  there  was  nothing  wrong  about  the 
machine;  that  it  was  running  all  right  up  to  the 
time  of  the  accident;  that  she  had  no  fault  to 
find  with  it;  that  there  was  not  anything  that 
could  be  said  against  the  machine;  that  it  had 
run  well  all  the  time  she  had  worked  on  it, — 
seven  years, — with  very  little  fixing;  that  she 
never  spoke  to  any  of  the  overseers  about  the 
machine  needing  any  fixing;  that  she  saw 
the  weight  hanging  right  there  on  the  hook 
the  whole  two  years;  when  it  was  put  back  she 
said  nothing  about  its  being  dangerous,  and  was 
not  aware  that  there  was  any  danger  in  it,  and 
it  looked  all  right  to  run  until  it  broke. 

The  plaintiff  claimed  that  it  was  unsafe  to 
suspend  the  extra  weight  by  a  rawhide  lacing, 
but  introduced  no  evidence  of  the  strength  of 
rawhide  lacing  like  the  one  in  question.  The 
defendant  claimed  that  the  lacing  was  safe,  and, 
in  addition  to  the  facts  as  to  the  length  of  time 
the  extra  weight  had  been  sustained  by  the 
lacing  in  question,  introduced  evidence  tending 
to  show  that  such  a  lacing  would  sustain  a  weight 
of  upwards  of  200  pounds.  The  defendant's 
counsel,  without  the  plaintiff's  objection  or  ex- 
ception, in  the  course  of  his  argument  made  an 
experiment,  by  way  of  illustration,  with  a 
lacing  similar  to  the  one  used  to  attach  the 
weight,  by  suspending  it  and  resting  his  weight 
upon  it,  under  which  it  broke.  The  plaintiff 
claimed  as  a  matter  of  right,  and  the  court  al- 
lowed it,  to  have  the  fact  of  this  experiment 
made  a  part  of  these  exceptions,  and  the  de- 
fendant excepted. 

The  defendant  asked  the  court  to  rule  and 
instruct  the  jury  that  neither  upon  the  plain- 
tiff's case  nor  the  whole  case  can  this  action  be 
brought;  that  the  weight  formed  no  such  part 
of  the  machine  as  to  render  the  defendant  liable 
for  any  injury  caused  bv  any  imperfection  in 
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the  manner  in  which  it  was  put  on  the  machine; 
that,  if  the  weight  did  form  a  part  of  the  ma- 
chine, and  the  manner  in  which  it  was  put  on 
was  as  obvious  in  all  respects  to  the  plaintiff 
as  to  the  defendant,  and  there  was  nothing 
hidden  or  concealed  about  it,  and  the  plaintiff 
worked  upon  and  about  the  machine  for  two 
years  and  upwards  without  objection,  she  can- 
not now  object  that  the  weight  could  and 
should  be  more  securely  fastened;  that  the  duty 
of  seeing  that  the  lacing  by  which  the  weight 
was  put  on  the  machine  was  properly  secured, 
or  was  a  suitable  one.  was  a  duty  which  the 
defendant  could  delegate  to  an  employee,  and, 
if  it  was  delegated  and  the  employee  was  pro- 
vided with  suitable  means  to  repair  or  replace 
the  lacing,  then  the  neglect  of  such  employee  to 
see  that  the  same  was  properly  renewed  or  was 
a  suitable  one  was  the  neglect  of  a  fellow 
servant  of  the  plaintiff,  and  the  plaintiff  cannot 
recover  for  any  injury  caused  by  such  neglect. 

The  court  declined  so  to  rule,  and  instructed 
the  jury  substantially  as  follows: 

The  plaintiff  has  brought  an  action  against 
the  defendant,  and  claims  that  she  has  suffered 
an  injury  through  the  carelessness  of  the  de- 
fendant, for  which  she  is  entitled  to  recover. 
In  order  to  establish  that  fact,  she  must  show 
that  the  defendant  owes  some  duty  to  her  which 
it  has  failed  to  perform,  and  that  without  any 
fault  on  her  part,  and  through  the  fault  of  the 
defendant,  she  has  suffered  injury.  In  a  case 
where  both  parties  are  negligent,  no  right  of 
action  exists.  And  when  both  parties  perform 
their  duty  there  is  no  right  of  action;  when  the 
plaintiff's  neglect  contributes  to  the  injury,  he 
cannot  recover. 

It  is  the  duty  of  the  master,  when  he  under- 
takes to  supply  machinery,  appliances,  and  in- 
strumentalities, to  use  ordinary  care  in  supplying 
them;  and  if  the  servant,  while  in  the  exercise 
of  due  care,  is  injured,  the  master  is  liable. 
Ordinary  or  due  care  is  such  care  as  prudent 
men  would  ordinarily  take  under  the  circum- 
stances. The  master  does  not  warrant  the 
strength  or  safety  of  bis  appliances,  but  that 
he  will  take  ordinary  precaution  to  make  them 
reasonably  fit  or  safe.  If  he  uses  ordinary  care 
in  providing  them,  such  as  prudent  men  ordi- 
narily use  in  their  business,  that  is  all  that  is 
required  of  him;  and  that  is  a  question  for  you. 
If  the  danger  was  unknown  to  the  master  and 
could  not  have  been  known  by  the  exercise  of 
ordinary  care,  he  is  not  liable.*  He  is  not  an 
insurer.  The  master  is  not  liable  for  injury 
caused  by  dangerous  machinery,  when  the 
servant  has  voluntarily  assumed  the  risk  and 
has  as  much  knowledge  of  the  danger  as  the 
master;  and  if  he  knows  the  condition  of  the 
machinery,  he  cannot  recover  if  the  accident 
happens  from  a  condition  of  things  which  he 
knew  and  might  have  avoided.  The  master  is 
bound  to  exercise  ordinary  care  in  the  selection 
of  his  servants,  and  if  he  does  not  know  or 
have  reasonable  cause  to  know  that  the  servant 
is  incompetent,  he  is  not  responsible  even 
though  an  employee  is  injured  by  the  careless- 
ness of  a  fellow  servant.  They  are  fellow  ser- 
vants when  they  are  engaged  in  a  common 
employment,  although  they  may  be  engaged  on 
different  parts  of  it,  and  the  master  is  not  liable 
for  injury  done  by  carelessness  of  another. 
The  court  here  read  from  Johnson  v.  Tow 
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Boat  Co.  185  Mass.  211,  on  what  constitutes  a 
fellow  servant. 

I  instruct  you  that  the  weight  as  attached 
was  a  part  of  the  machinery,  and  if  the  defend- 
ant knew,  or  might  by  the  exercise  of  ordinary 
care  have  known,  of  the  condition  of  the  appli- 
ance, and  the  plaintiff  did  not  know,  and  by  the 
exercise  of  ordinary  care  could  not  have  known, 
and  the  injury  happened  while  the  plaintiff 
was  in  the  exercise  of  ordinarv  care,— the 
master  is  liable,  otherwise  not.  ff  the  master 
provides  suitable  appliances  and  competent 
parties  to  attend  to  it,  he  has  done  his  duty.  If 
be  provides  proper  persons  to  see  that  the 
machinery  is  kept  in  proper  condition  to  use, 
and  the  injury  is  caused  by  the  negligence  of 
the  person  so  employed,  the  master  is  not  so 
liable;  and  a  person  so  employed  to  keep  the 
machinery  in  repair  is  a  fellow  servant,  within 
the  rule.  If  you  find  that  the  machine  as  made 
and  used  shows  no  want  of  due  care  on  the 
part  of  the  defendant,  then  the  defendant  is  not 
liable.  If  you  find  that  the  weight  as  tied  up 
by  the  lacing  was  not  a  proper  machine,  and 
the  defendant  knew  or  ought  to  have  known  it, 
the  defendant  is  liable,  if  the  accident  happened 
while  the  plaintiff  was  in  the  exercise  of  due 
care. 

The  jury  returned  a  verdict  for  the  plaintiff, 
and  the  defendant  alleged  exceptions. 

Messrs.  Morton  ft  Jennings,  for  defend- 
ant: 

The  accident  was  due  to  a  risk  which  was 
assumed  by  the  plaintiff  and  which  was  within 
the  scope  of  her  employment.  For  about  two 
years  the  extra  weight  had  hung  suspended  in- 
side the  machine  and  in  her  sight  by  the  same 
lacing.  She  has  not  the  right  now  to  object 
that  some  fastening  other  than  a  rawhide  la- 
cing would  have  been  more  secure.  She  chose 
to  work  with  it  as  it  was.  with  as  full  means  of 
knowledge  as  to  its  danger  or  safety  as  the  de- 
fendant. 

Gibson  v.  Erie  R.  Go.  68  N.  Y.  458;  Malone 
v.  Hathaway,  64  N.  Y.  5;  Be  Forest  v.  Jewett, 
88  N.  Y.  268;  Moulton  v.  Gage,  188  Mass.  890; 
Taylor  v.  Garew  Mfg.  Go.  140  Mass.  150;  Rus- 
sell v.  TiUotson,  140  Mass.  201;  8kipp  v.  East- 
ern Counties  R.  Go.  9  Exch.  228;  Searle  v. 
Lindsey,  11  C.  B.  N.  8.  429;  Ballneyv.  Oree,  11 
Ct.  of  Sess.  (Sc.)  3d  series,  626;  Richardson  v. 
Cooper,  88  111.  270;  Curran  v.  Merchants  Mfg. 
Go.  180  Mass.  874;  Memphis  &  G.  R.  R.  Co.  v. 
Thomas,  51  Miss.  687;  Walsh  v.  8t.  Paul  &  D. 
R.  R.  Co.  27  Minn.  867;  Sweeney  v.  Central 
Pacific  R.  R.  Co.  57  Gal.  15;  Michigan  Cent.  R. 
R.  Co.  v.  Austin.  40  Mich.  247;  Stone  v.  Oregon 
Mfg.  Co.  4  Oreg.  52;  Ogden  v.  Rumment,  8  P. 
&  P.  751. 

The  defendant,  having  furnished  both  mate- 
rials with  which  to  make  repairs  and  men  to 
attend  to  and  make  them,  is  not  liable  for  their 
neglect,  and  especially  in  view  of  the  fact 
that  it  is  clear  it  was  part  of  the  defendant's 
own  duty  to  assist  in  looking  after  the  ma- 
chines. 

Johnson  v.  Boston  Tow  Boat  Co.  185  Mass. 
209;  McQee  v.  Boston  Cordage  Co.  189  Mass.  445; 
Floyd  v.  Sugden,  184  Mass.  563;  Holden  v. 
Fitchburg  R.  R.  Co.  129  Mass.  268. 

Messrs.  Cummlngi  ft  McDonnough,  for 
plaintiff: 

It  was  not  open  to  the  defendant  to  show  as 
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matter  of  fact  that  the  weight  was  not  a  part  of 
the  machine.  It  was  a  question  of  law 
whether  the  weight,  being  used  as  admitted, 
was  a  part  of  the  machine. 

Pierce  v.  George,  108  Mass.  82;  Connolly  v. 
Warren,  106  Mass.  146. 

Whether  the  place  of  ingress  is  a  part  of  the 
house  charged  to  have  been  broken  into  is  a 
question  of  law  for  the  court  and  not  a  question 
of  fact  proper  to  be  submitted  to  the  jury. 

Connv.  Bruce,  79  Ky.  560. 

The  fact  that  the  extra  weight  could  be  taken 
off  and  used  elsewhere  does  not  make  it  any  the 
less  a  part  of  the  machine. 

Pierce  v.  George,  108  Mass.  82;  Cowley  v. 
Mayor,  6  H.  &  K.  565. 

If  the  defendant  had  sold  the  machine  while 
the  weight  was  so  attached  and  its  use  and  pur- 
pose made  to  appear,  it  would  be  a  question  of 
law  what  passed  by  the  sale, i.  e.  what  was  the 
construction  of  the  contract. 

Short  v.  Woodward,  18  Gray  86. 

When  the  facts  are  found  by  uncontradicted 
testimony  or  by  agreement,  their  legal  effect  is 
matter  ot  law. 

Todd  v.  Whitney,  27  Me.  484;  Short  v.  Wood, 
ward,  supra;  Coming  v.  Burden,  15  How.  267 
(56  U.  8.  bk.  14,  L.  ed.  688);  2  Bouv.  L.  Diet. 
12th  ed.  Machine. 

It  is  a  question  of  law  what  is  meant  by  the 
words  "when  the  wall  shall  be  completed." 

Worcester  Medical  Inst.  v.  Harding,  11  Gush. 
288. 

Is  it  not  also  a  question  of  law  what  is  meant 
by  the  words,  "when  the  machine  shall  be 
completed?" 

SmWi  v.  East  Branch  Co.  54  Cal.  165. 

It  was  a  question  for  the  jury  upon  all  the 
evidence  whether  the  weight  was  properly  sus- 
pended; whether  the  defendant  exercised 
ordinary  care  in  suspending  it;  whether  the 
plaintiff  was  in  the  exercise  of  due  care;  and 
whether  she 'was  injured  by  the  defendant's 
want  of  ordinary  care. 

Oilman  v.  Eastern  R.  R.  18  Allen.  488;  8.  C. 
10  Allen,  283;  Snow  v.  Housatonie  R.  R.  8  Al- 
len, 441 ;  Huddleston  v.  Lowell  Machine  Shop,  106 
Mass.  282;  Ford  v.  Fitchburg  R.  110  Mass.  407; 
Wheeler  v.  Wason  Mfg.  Co.  185  Mass.  296;  Pat- 
rick v.  Pote,  114  Mass.  207. 

Field*  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  of  the  manner  in  which  the 
weight  was  attached  to  the  machine,  of  the  pur- 
pose for  which  it  was  attached,  and  of  the  ef- 
fect produced  by  it  in  the  working  of  the  ma- 
chine, being  undisputed,  the  court  rightly  ruled 
that  it  was  a  part  of  the  machine  within  the 
meaning  of  the  law;  that  the  defendant  was 
bound  to  exercise  due  care  in  furnishing  suita- 
ble machines  and  in  keeping  them  in  proper 
repair. 

There  was  evidence  for  the  jury  that  the 
plaintiff  was  in  the  exercise  of  due  care.  There 
was  evidence  that  she  did  not  know,  and  that 
it  was  not  her  duty  to  know,  that  the  weight 
was  attached  to  the  chain  in  an  unsafe  manner, 
or  that  the  lacing  was  or  bad  become  too 
weak  to  support  the  weight.  She  knew  that 
the  weight  was  attached  to  the  chain  by  a  raw- 
hide lacing;  but  it  was  not  necessarily  a  part  of 
her  duty  to  decide  whether  this  was  a  suitable 
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or  safe  means  of  hanging  the  weight,  and  she 
may  have  known  nothing  of  the  strength  of 
rawhide  lacing. 

The  difficulty  in  the  case  arises  from  the  re- 
fusal of  the  court  to  give  to  the  jury  the  last 
instruction  requested  by  the  defendant.  It  is 
the  duty  of  the  master  to  exercise  due  care  in 
employing  competent  servants,  in  providing 
suitable  machines,  and  in  keeping  them  in 
proper  repair;  and  the  master  cannot  wholly 
escape  responsibility  by  delegating  these  duties 
to  a  servant.  If  this  could  be  done,  a  master 
might  escape  all  responsibility  by  employing  a 
competent  superintendent  to  perform  all  these 
duties.  But  there  are  defects  in  machinery 
which  are  of  such  a  character  that  the  master 
has  been  held  to  have  performed  bis  duties  if 
he  furnished  suitable  materials  and  employed 
competent  servants,  and  instructed  them  to 
keep  the  machinery  in  repair;  although  the  ser- 
vants neglect  to  make  the  repairs,  or  make 
them  in  an  improper  manner.  The  master 
most  exercise  a  reasonable  supervision  over  the 
manner  in  which  his  business  is  done;  but  the 
repairs  which  machines  properly  constructed 
require  to  keep  them  in  running  order  may  be 
entrusted  to  competent  servants.  They  are  re- 
garded as  incidental  to  the  use  of  the  machines, 
because  they  are  such  as  machines  in  substan- 
tially good  repair  must,  from  time  to  time, 


Perhaps  the  whole  question  is  whether  the 
master  has  exercised  reasonable  care  in  employ- 
ing competent  servants,  in  providing  suitable 
machines  and  implements,  and  in  doing  that 
part  of  his  business  which  he  has  undertaken 
to  do  himself,  and  has  exercised  a  reasonable 
supervision  over  his  servants  in  the  performance 
of  the  duties  which  he  has  entrusted  to  them. 
This  is  often  a  question  for  the  jury.  Courts 
have  therefore  held  that  they  could  not  say,  as 
matter  of  law,  that  a  master  was  not  responsi- 
ble for  injuries  occasioned  by  defective  ma' 
cbinery,  when  the  defect  was  substantial  and 
rendered  the  machine  unfit  for  use,  although  it 
was  through  the  neglect  of  a  competent  ser- 
vant that  the  machine  had  not  been  repaired; 
and  they  have  also  held  that  when  the  defect 
was  one  that  must  frequently  arise  from  the  use 
of  the  machine,  and  was  such  that  the  person 
employed  to  superintend  the  use  of  the  machine 
should  attend  to  in  order  to  keep  it  in  running 
order,  the  master  performed  his  whole  duty  by 
furnishing  suitable  materials  and  employing 
competent  servants  to  keep  the  machinery  in 
repair.  These  decisions  have  been  made  in 
cues  where  it  appeared  that  the  defect  in  the 
machinery  was  unknown  to  the  master.  The 
general  question  is,  What,  under  the  circum- 
stances, ought  the  master  reasonably  to  have 
known  and  done?  and  in  determining  this,  the 
nature  of  the  defect,  the  length  of  time  it  has 
existed,  and  the  means  taken  to  remedy  it,  are 
important  facts.  In  the  present  case  the  court 
instructed  the  jury  that  the  person  employed 
to  keep  the  machine  in  repair  was  a  fellow  ser- 
vant with  the  plaintiff,  and  that  "if  the  master 
provides  suitable  appliances  and  competent  par- 
ties to  attend  to  them,  he  has  done  his  duty. 
If  he  provides  proper  persons  to  see  that  his 
machinery  is  kept  in  proper  condition  to  use, 
and  the  injury  is  caused  by  the  negligence  of 
the  persons  so  employed,  the  master  is  not  lia- 


ble." These  instructions  comprise,  substan- 
tially, all  that  is  contained  in  the  instruction 
requested,  except  that  they  require  that  the  ser- 
vants be  competent  and  that  the  appliances  fur- 
nished be  suitable.  If  there  was  no  evidence 
that  the  servants  of  the  defendant  were  incom- 
petent,— and  we  are  not  certain  that  all  the  evi- 
dence on  this  point  is  contained  in  the  excep- 
tions,— still,  the  defendant  did  not  specifically 
call  the  attention  of  the  court  to  this  or  ask  any 
ruling  upon  it,  and  it  was  for  the  jury  to  say 
whether  the  rawhide  lacings  furnished  were 
proper  appliances,  and  whether  the  defendant 
had  used  due  care  in  furnishing  proper  appli- 
ances. The  court  then  instructed  the  jury: 
"If  you  find  that  the  weight  as  held  up  by  the 
lacing  was  not  a  proper  machine,  and  that  the 
defendant  knew,  or  ought  to  have  known  it, 
the  defendant  is  liable  if  the  accident  hap- 
pened while  the  plaintiff  was  in  the  exercise  of 
due  care."  This  instruction  required  the  jury 
to  find  whether  the  rawhide  lacings  furnished 
were  proper  appliances,  or  whether  the  partic- 
ular lacing  used  was  defective,  and  whether  the 
defendant  knew  it,  or  ought  to  have  known  it. 
The  defendant  asked  for  no  further  instructions 
upon  the  nature  of  the  facts,  or  the  circum- 
stances upon  which  the  jury  might  find  that 
the  defendant  ought  to  have  known  that  the 
machine  was  defective.  If  the  master  knew,  or 
under  the  circumstances  ought  to  have  known, 
that  a  machine  in  use  was  out  of  repair,  and 
dangerous,  it  was  bis  duty  to  see  that  it  was 
put  in  proper  repair,  or  to  warn  those  using  it 
of  that  danger  if  they  were  ignorant  of  it. 
Holden  v.  Fitchburg  if.  if.  Go.  129  Mass.  288; 
Johnson  v.  Boston  Tow  Boat  Co.  136  Mass.  209; 
McQee  v.  Boston  Cordage  Co.  189  Mass.  445; 
Spicer  v.  South  Boston  Iron  Co,  188  Mass.  428; 
Hough  v.  Texas  <fc  P.  R.  if.  Co.  100  U.  8.  218 
[Bk.  25,  L.  ed.  612];  Ford  v.  Fitcltburg  if.  R. 
Co.  110  Mass.  240;  Snow  v.  Housatonic  R.  R. 
Co.  8  Allen,  441;  EUis  v.  New  York,  L.  E.  & 
W.  R.  R.  Co.  95  N.  Y.  546;  Pantzar  v.  TiUy 
Foster  IronMin.  Co.  99  N.  Y.  868;  Benzing  v. 
Steinway,  101  N.  Y.  547. 
The  exceptions  must  be  overruled. 


Mary  J.  EATON 
v. 

PACIFIC  NATIONAL  BANK. 

1.  A  subscriber  to  a  proposed  increase 
of  the  capital  stock  of  a  national 
bank  is  compelled  to  pay  the  sub- 
scription before  the  final  action  of  the 
comptroller  of  the  currency  approv- 
ing or  disapproving  of  the  increase,  in 
order  to  become  entitled  to  any  part  of 
the  new  stock.  Within  the  maximum 
of  the  increase  of  capital  stock  provid- 
ed for  by  the  articles  of  association, 
the  comptroller  cannot  determine  the 
amount  of  the  increase,  except  by  ap- 
proving or  refusing  to  approve  the 
amount  authorized  to  be  paid,  and  ac- 
tually paid ,  into  the  bank.  A  subscriber 
to  the  proposed  increase  of  stock  does 
not  run  the  risk  that  if  it  is  all  paid  in, 
the  comptroller  may,  without  any  fur- 
ther action  of  the  bank  or  of  its  direc- 

Digitized  by  VjO(34J1C 


64 


New  England  Reporter — Sup.  Jud.  Ct.  of  Massachusetts. 


Mar., 


tore,  reduce  the  amount  of  the  increase; 
because  the  comptroller  has  not  the  law- 
ful power  to  do  this. 
2.  Upon  the  failure  to  receive  subscrip- 
tions to  the  full  amount  of  the  pro- 
posed increase,  a  vote  of  the  direc- 
tors, which  in  form  is  a  reduction  of  the 
capital  stock  by  the  amount  which  the 
subscription  falls  short  of  the  increase 

firo  posed,  but  which  is  in  fact  a  vote  au- 
horizing  the  increase  of  the  capital 
stock  to  the  amount  actually  subscribed 
and  paid  in,  will  not  render  a  sub- 
scriber who  has  paid  her  money  under 
the  original  proposal,  but  has  not  ac- 
cepted a  certificate,  a  stockholder  in  the 
association;  nor  will  the  certificate  of 
the  comptroller  of  the  aiuount  of  the 
increase  in  the  capital  stock  of  the  bank, 
and  that  this  amount  has  been  actually 
paid  in,  make  one  a  shareholder  who  is 
not  one,  or  enable  the  bank  to  appro- 
priate to  a  payment  for  the  stock,  a 
debt  it  owes  on  account  of  such  pay- 
ment upon  the  proposed  increase  which 
has  failed,  or  to  treat  one  who  has  thus 
become  one  of  its  creditors  as  a  stock- 
holder. Where  the  proposed  increase 
was  voted  September,  1881,  and  the  at- 
tempt to  appropriate  the  subscriptions 
to  a  proposed  increase  of  a  less  amount 
was  made  December  13,  1881,  the  sub- 
scriber to  the  original  proposal  who  de- 
manded the  return  of  her  money  on 
January  10,  1882,  will  not  be  guilty  of 
laches. 

(Suffolk — Filed  March  23,  1887.) 

ON  report.  Judgment  for  plaintiff. 
Action  of  contract  to  recover  $4,000. 
Heard  in  the  supreme  court,  before  W.  Allen,  J., 
who  found  the  facts  substantially  as  given  be- 
low and  reported  the  case  for  the  consideration 
of  the  full  court. 

September  13, 1881,  the  caoital  stock  of  de- 
fendant bank  was  $500,000,  divided  into  5,000 
shares,  of  which  plaintiff  owned  40  shares, 
standing  in  her  name  on  the  books  of  the  bank. 
On  that  day  the  directors  of  defendant  voted 
"that  the  capital  of  this  bank  be  increased  to 
$1,000,000,  and  that  the  stockholders  of  this 
date  have  the  right  to  take  the  new  stock 
at  par.  to  an  equal  amount  to  that  now  held 
by  them;"  and  a  notice  of  that  date  was 
sent  to  and  received  by  plaintiff.  The  notice, 
signed  by  the  president  and  cashier,  contained 
only  a  recital  of  the  vote  and  the  following: 
"Subscription  to  new  stock  payable  October  1. 
Parties  desiring  to  anticipate  payment  will  be 
allowed  interest  to  that  date  at  4  per  cent 
per  annum." 

September  28  plaintiff  paid  to  the  bank  the 
sum  of  $4,000  "on  account  of  subscription  to 
new  stock." 

Only  $461,300  of  the  proposed  increase  of 
$500,000  was  taken  or  paid  in,  all  of  which  was 
paid  prior  to  November  18,  and  was  used  in 
the  general  business  of  the  bank  with  its  other 
funds.  November  18  the  bank  failed,  and  the 
national-bank  examiner  took  full  possession 
and  closed  the  doors;  in  which  condition  the 
bank  remained  until  March  18,  1882.  Decern - 
8.50 


ber  18,  1881,  the  directors  voted  that  the 
$38,700  of  the  proposed  increase  of  its  capital, 
which  had  not  been  taken  be  canceled,  and 
that  the  comptroller  of  the  currency  be  noti- 
fied that  the  capital  had  been  increased  in  the 
sum  of  $461,300,  which  had  been  paid  in  as  a 
part  of  the  capital.  Such  certificate  was  sent 
to  the  comptroller  by  the  cashier  on  the  same 
day;  and  on  December  16,  the  comptroller,  on 
the  basis  of  such  certificate,  certified  that  the 
capital  had  been  increased  in  the  sum  of 
$461,800,  and  that  such  increase  had  been  paid 
in  as  a  part  of  the  capital  and  was  approved  by 
him;  and  at  the  same  time  the  comptroller  noti- 
fied the  bank  that  its  entire  capital  stock, 
amounting,  as  the  notice  from  him  assumed,  to 
$961,800,  bad  been  lost,  and  that  unless  such 
loss  was  repaired  by  an  assessment  of  100  per 
cent  upon  the  shareholders  within  three  months, 
or  the  bank  went  into  liquidation,  a  receiver 
would  be  appointed  to  close  up  its  business. 

Up  to  this  time  nothing  had  been  done  with 
reference  to  the  plaintiff's  payment  of  $4,000 
on  account  of  subscription  to  stock  in  the  pro- 
posed increase  of  $500,000,  except  to  take  her 
money  and  apply  it  to  the  general  uses  and  pur- 
poses of  the  bank.  She  was  not  notified  of  the 
vote  of  the  directors  on  December  18,  to  cancel 
a  portion  of  the  proposed  increase,  or. of  the 
certificate  of  the  comptroller.  And  she  was 
not  notified  of,  nor  did  she  assent  to,  any  change 
in  the  proposed  increase.  But  when  said  cer- 
tificate and  communication  were  received  from 
the  comptroller,  the  name  of  the  plaintiff  was, 
without  her  knowledge,  registered  in  the  stock 
register  of  the  bank  as  the  owner  of  40  shares 
in  said  claimed  increase  of  $461,800.  A  cer- 
tificate of  said  40  shares  was  made  in  her 
name,  without  her  knowledge,  which  was 
dated  back  to  October  1,  1881,  and  which  still 
remains  in  the  certificate  book,  never  having 
been  called  for  by  or  tendered  to  the  plaintiff! 

January  10,  1882,  the  plaintiff  demanded 
payment  of  said  $4,000.  on  the  ground  that 
the  conditions  upon  which  the  defendant  re- 
ceived it  had  not  been  performed.  On  the  same 
day,  after  this  demand  was  made,  the  annual 
meeting  of  the  defendant  was  held,  which  the 
plaintiff  attended  by  her  proxy,  authorized 
specially  to  act  only  upon  the  40  shares  of 
stock  which  the  plaintiff  owned  in  the  original 
capital;  but  her  proxy  did  not  vote  upon  any 
stock. 

March  14,  1882,  the  plaintiff  brought  this 
suit  to  recover  the  $4,000.  March  18  the 
directors,  by  permission  of  the  comptroller  of 
the  currency,  took  possession  of  the  assets  of 
the  bank  and  resumed  business.  May  20, 1882, 
the  bank  again  suspended  business,  the  direc- 
tors voted  to  go  into  liquidation,  and  a  receiver 
was  appointed  by  the  comptroller. 

Mr.  J.  H.  Benton,  Jr.,  for  plaintiff: 

A  stockholder  to  the  original  capital  of  a  cor- 
poration is  not,  in  this  Commonwealth,  liable 
upon  his  subscription  unless  the  whole  amount 
of  the  capital  is  subscribed. 

Cabot  &  West  8.  Bridge  v.  Chapin,  6  Cush.  50. 

But  if  a  subscriber  to  the  original  stock  of  a 
national  bank  is,  under  the  United  States  law, 
liable  upon  bis  subscription  although  the  whole 
amount  is  not  subscribed,  such  is  not  the  case 
with  reference  to  a  subscription  to  a  proposed 
increase  of  capital.    An  increase  of  the  capital 
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of  a  national  bank  depends  on  a  compliance 
with  the  conditions  of  the  Act  of  Congress  and 
articles  of  association,  not  on  any  arrangement 
between  the  bank  and  its  shareholders  or  other 
persons. 

U.  S.  Rev.  Stat.  §  5142;  CJiarleston  v.  People's 
Aat.  Bank,  5  Rich.  (S.  C.)  N.  8. 103, 115. 

To  create  an  increase  in  the  capital  of  the  de- 
fendant corporation  it  was  necessary,  first, 
that  the  directors  should  vote  to  increase  the 
shares  to  a  certain  number  within  the  limit  pro- 
vided by  the  articles  of  association;  second,  that 
the  increase  of  shares  thus  voted  should  be  all 
subscribed  and  paid  for;  third,  that  the  comp- 
troller of  the  currency  should  certify  his  ap- 
proval of  such  increase,  and  that  it  had  been 
duly  paid  in  as  a  part  of  the  capital.  Until 
these  three  things  were  all  done,  no  shares  in 
any  proposed  increase  could  exist. 

Stockholders  in  national  banks  are  individ- 
ually responsible  for  all  contracts,  debts,  and 
engagements  of  the  bank,  to  the  extent  of  the 
amount  of  their  stock  therein  at  its  par  value. 

U.  S.  Rev.  Stat.  S  5151. 

The  attempted  application  by  the  defendant 
of  the  plaintiff's  money  to  the  payment  for  40 
shares  in  an  increase  of  4,613  snares,  instead  of 
the  payment  for  40  shares  in  an  increase  of 
5,000  shares,  was  really  an  attempt  to  make 
her  take  43  shares  when  she  had  only  agreed  to 
take  40. 

Peoples  Ferry  Go.  v.  Batch,  8  Gray,  803,  814; 
Rata  ma  Land  Co.  v.  Jernegan,  126  Mass.  155. 

It  is  not  necessary  in  this  case  to  consider 
whether  the  assumed  post  mortem  increase  of 
4,813  shares  was  valid  or  not,  for  it  was  not  the 
increase  of  capital  in  which  the  defendant 
agreed  to  give  the  plaintiff  40  shares  for  her 
$4,000. 

Morrison  v.  Price,  23  Fed.  Rep.  217;  Delano 
v.  BuOer,  118  U.  S.  634(Bk.  fcO,  L.  ed.  260). 

These  cases  really  support  the  plaintiff's  con- 
tention here,  by  putting  the  liability  of  the  de- 
fendants in  them  upon  the  ground  that  they 
are  estopped  to  say  the  increase  in  which  they 
voluntarily  and  knowingly  took  shares  was  not 
the  increase  in  which  they  had  agreed  to  take 
them. 

It  seems  necessary  to  say  that  the  certificate 
of  the  comptroller  could  not  change  the  nature 
of  the  contract  between  the  plaintiff  and  de- 
fendant. If  the  contract  was  to  take  shares  in 
an  increase  of  5,000  shares,  the  plaintiff  was 
not  bound  to  take  shares  in  any  other  increase 
because  it  was  made  and  the  comptroller  ap- 
proved it. 

Mr.  A.  A.  Rannev,  for  defendant : 

A  certificate  of  stock  is  only  evidence  of  own- 
ership, and  is  not  the  stock  itself.  It  was  for 
the  plaintiff  to  call  for  it,  and  not  for  the  de- 
fendant to  tender  the  same. 

1  Morawetz,  Corp.      56,  148,  and  notes. 

The  money  appears  to  have  been  paid  volun- 
tarily, and  without  accident,  fraud,  or  mistake. 

It  was  paid  for  the  quota  of  the  new  stock  to 
which  the  plaintiff  was  entitled,  and  which  she 
consented  verbally  to  take;  and  the  receipt  un- 
controlled so  shows.  The  money  cannot  there- 
fore be  recovered  back. 

NuUer  v.  Lexington  &  W.  C.  B.  B.  Co.  6  Gray, 
85. 

The  money  was  demanded  back  cn  the  ex- 
press ground  that  the  conditions  had  not  been 
2  Mass.  n.  a.  b.,  v.  iv. 


complied  with,  whereas  there  were  no  condi- 
tions. 

In  case  of  an  authorized  increase  of  capital 
stock,  the  subscriber  is  liable  to  pay  without 
respect  to  the  number  of  shares  taken. 

1  Morawetz,  Corp.  §  142,  note;  Nutter  v. 
Ijcxington  &  W.  C.  B.  R.  Co.  supra;  Clarke  v. 
Tliomas,  81  Ohio  St  46. 

In  order  to  hold  those  subscribing,  it  was  not 
necessary  that  all  the  increase  first  proposed 
should  be  taken. 

Chubb  v.  Upton,  95  U.  S.  665  (Bk.  24,  L.  ed. 
523),  approving  Bensselaer  &  W.  Plank  Road  v. 
Westel,  21  Barb.  56;  Nutter  v.  Lexington  dk  W. 
C.  R.  R.  Co.  supra. 

When  the  plaintiff  proceeded  to  take  the 
quota  of  stock  to  which  she  was  entitled  by  law 
and  the  vote,  she  was  bound  to  contemplate, 
and  must  be  held  to  have  contemplated,  the  ex- 
isting contingencies  including  just  what  hap- 
pened. 

The  payment  of  the  money  and  the  subscrip- 
tion evidenced  by  the  receipt  being  without 
condition,  none  can  be  attached  to  them  now. 

Morgan  Count}/  v.  Allen,  108  U.  S.  498  (Bk. 
26,  L.  ed.  504);  Boston  dk  A.  R.  R.  Co.  v.  Pear- 
son, 128  Mass.  445;  Nutter  v.  Lexington  <Sb  W. 
C.  R.  R.  Co.  supra. 

It  is  not  enough  to  say  that  the  plaintiff  sup- 
posed or  understood  that  the  increase  of  capital 
stock  first  voted  ($500,000)  would  be  taken  and 
paid  for,  and  the  capital  fixed  at  $1,000,000. 

The  new  stock  was  valid. 

U.  S.  Rev.  Stat.  §  5142;  Charleston  v.  People's 
Nat.  Bank,  5  Rich.  (8.  C.)  N.  S.  108. 

The  certificate  of  the  comptroller  was  con- 
clusive as  to  the  validity  of  the  increase  of  the 
capital  stock. 

Casey  v.  Qalli,  94  U.  8-  679  (Bk.  24,  L.  ed. 
168,  307);  Cadle  v.  Rtker,  20  Wall.  650  (87  U. 
8.  bk  22,  L.  ed.  448);  Kennedy  v.  Gibson,  8 
Wall.  498  (75  U.  8.  bk.  19,  L.  ed.  476);  Ger- 
mania  Nat.  Rank  v.  Case,  99  U.  8.  628  (Bk.  25, 
L.  ed.  448),  confirmed  in  U.  8.  v.  Knox,  102  U. 
8.  426  (Bk.  26,  L.  ed.  216). 

No  irregularity  in  the  proceedings  is  available. 

Chubb  v.  Upton,  supra;  Upton  v.  Tribilcock, 
91  U.  S.  45  (Bk.  28,  L.  ed.  208);  Pullman  v. 
Upton,  96  U.  S.  328  (Bk.  24,  L.  ed.  818);  Sco- 
villv.  Thayer,  105  U.  8. 148  (Bk.  26,  L.  ed.  968). 

The  registry  was  conclusive  as  to  ownership. 

U.  8.  Rev.  Stat.  §  5210;  Iron  v.  Massachu- 
setts Nat.  Bank,  Reporter,  July,  1886,  p.  69; 
Davit  v.  Essex  Baptist  8oc.  44  Conn.  582;  John- 
son v.  Lafiin,  108  U.  8. 800  (Bk.  26,  L.  ed.  582). 

The  directors,  not  being  able  to  dispose  of 
the  privilege  of  subscribing,  when  the  old  stock- 
holders failed  to  take  all  of  the  new  stock  first 
proposed,  saw  fit  to  change  the  amount  of  the 
increase  to  the  sum  actually  taken.  They  were 
made  the  agents  of  the  stockholders  in  the 
premises,  and  the  action  taken  was  binding. 

Sawyer  v.  Hoag,  17  Wall.  610  (84  U.  8.  bk. 
21,  L.  ed.  781). 

The  ratio  of  interest  was  the  same  in  either 
event,  and  the  difference  in  the  amount  was 
inconsiderable. 

The  capital  stock  is  a  trust  fund;  and  the 
rights  of  the  creditor  are  such  that  neither  fraud 
nor  irregularity,  as  between  the  bank  and  the 
stockholders,  will  avail  as  a  defense  to  a  suit  to 
recover  the  same. 

Scovill  v.  Thayer,  supra;  Ogilviev.  Knox  Ins. 
5  Digitized  by  Vj(  851 
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Co.  22  How.  880  (68  U.  8.  bk.  16,  L.  ed.  849); 
Upton  v.  Tribilcock,  91  U.  S.  47  (Bk.  28,  L.  ed. 
208);  Chubb  v.  Upton,  supra;  Paysonv.  Withers, 
5  Bias.  269;  Oakes  v.  Turquand,  L.  R.  2  H.  L. 
825;  Hlone  v.  City  <fe  C.  Bank,  3  C.  P.  Div.  807; 
Wright's  Case,  L.  R.  7  Ch.  App.  60;  Henderson 
v.  Royal  li.  Bank,  7  El.  &  Bl.  856;  Daniel  v. 
Royal  B.  Bank,  1  H.  &  N.  681;  2  Morawetz, 
Corp.  g§  839,  840,  notes;  Sanger  v.  Upton,  91 
U.  S.  56  (Bk.  23,  L.  ed.  220);  ITafeA  v.  Dana, 
101  U.  8.  205  (Bk.  25,  L.  ed.  885). 

If  such  is  the  law  relating  to  suits  to  recover 
on  a  subscription,  a  fortiori  the  doctrine  should 
apply  to  a  suit  brought  to  get  back  the  money 
paid  as  capital. 

When  the  money  was  demanded  back,  the 
bank  had  failed,  and  the  rights  of  the  creditors 
had  attached. 

The  money  paid  was  the  basis  of  the  approval 
and  certificate  of  the  comptroller,  and  the  reg- 
istry is  what  the  creditors  as  well  as  the  comp- 
troller had  a  right  to  rely  on. 

The  questions  raised  are  Federal  questions; 
and  we  ask  for  a  decision  with  such  steps  taken 
as  will  enable  the  suit  to  be  carried  to  the 
United  States  Supreme  Court,  if  there  is  occa- 
sion for  it. 

Field,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  actiou  of  contract  brought  in  the 
superior  court,  and  by  the  defendant  removed 
to  this  court,  where  it  was  tried  without  a  jury 
and  reported  to  the  full  court.  When  the  ac- 
tion was  brought,  the  bank  was  not  in  the  hands 
of  a  receiver;  and  the  receiver,  afterwards  ap- 
pointed, has  not  formally  intervened  or  appeared 
in  the  suit,  but  it  was  understood  at  the  argu- 
ment that  the  action  was  defended  by  him,  and 
that  he  desired  that  it  should  be  prosecuted  for 
the  purpose  of  determining  the  liability  of  the 
bank.  See  Hank  of  Bethel  v.  Palujuioque  Bank, 
14  Wall.  888  [81  U.  S.  bk.  20,  L.  ed.  840]. 

The  case  was  reserved  for  the  consideration 
of  the  full  court,  presumably  under  Pub.  Stat, 
chap.  150,  §  8.  The  facts  have  been  found; 
and  although  the  questions  of  law  bave  not 
been  stated  in  the  report,  it  is  plainly  the  inten- 
tion of  the  report  to  reserve  the  question  of 
law;  whether  on  the  facts  found,  or  such  of 
them  as  are  competent,  judgment  should  be 
entered  for  the  plaintiff  or  defendant.  We  are 
of  opinion  that  the  reservation  is  within  the 
power  conferred  by  this  section  of  the  statutes, 
and  we  consider  the  case  as  if  it  were  reserved 
for  judgment  upon  the  facts  found,  which  are 
in  the  nature  of  a  special  verdict.  See  Terry  v. 
Brightman,  129  Mass.  535. 

By  the  articles  of  the  banking  association, 
"the  capital  may  be  increased,  according  to  the 
provisions  of  section  5142,  of  the  Revised  Stat- 
utes, to  any  sum  not  exceeding  $1,000,000," 
and  the  board  of  directors  shall  have  power 
"to  provide  for  an  increase  of  the  capital  of 
the  association,  and  to  regulate  the  manner  in 
which  such  increase  shall  be  made.  The  vote 
of  the  directors  of  September  13,  1881,  to  in- 
crease the  capital  stock  to  $1,000,000,  which 
was  an  increase  of  $500,000,  and  the  subsequent 
vote  of  December  18,  1881,  to  increase  the 
capital  stock  by  $461,800  instead  of  $500,000, 
were  therefore  within  the  power  of  the  board. 

The  case  raises  a  question  which  was  sug- 
gested but  not  decided  in  Delano  v.  Butler,  118 
852 


U.  S.  634  [Bk.  80,  L.  ed.  260].  It  was  there 
said,  at  page  650:  "It  will  be  observed  that 
without  waiting  to  see  what  the  future  ac- 
tion of  the  association  and  the  comptroller 
of  the  currency  might  be  on  the  question  of 
the  ultimate  amount  of  the  increased  stock, 
the  plaintiff  in  error  paid  for  his  shares  and 
accepted  his  certificate.  This  he  did,  in  legal 
contemplation,  with  knowledge  of  the  law 
which  authorized  the  association  and  the 
comptroller  of  the  currency  to  reduce  the 
amount  of  the  proposed  increase  to  a  less  sum 
than  that  fixed  in  the  original  proposal  of  the 
directors;  and  such  payment  and  acceptance  of 
the  certificates  in  accordance  therewith  might 
amount  under  such  circumstances,  on  his  part,  ! 
to  a  waiver  of  the  right  to  insist  that  he  should 
not  be  bound  unless  the  whole  amount  of  the 
proposed  increase  should  be  subscribed  for  and 
paid  in.  But,  without  insisting  upon  that  point 
or  deciding  it,  we  think  that  the  subsequent 
conduct  of  the  plaintiff  in  error  amounts  to  a 
ratification,"  etc.  In  the  present  case  the  plain- 
tiff paid  in  her  money,  but  did  not  accept  a  cer- 
tificate of  stock. 

To  make  the  .increase  of  the  capital  stock 
valid,  it  must  be  authorized  in  accordance  with 
the  articles  of  the  association ;  the  whole  amount 
of  it  must  be  paid  in;  notice  thereof  must  be 
transmitted  to  the  comptroller,  and  he  must 
certify  "that  it  has  been  duly  paid  in  as  part  of 
the  capital  of  such  association,"  and  must  ap- 
prove of  it.  U.  S.  Rev.  Stat.  $  5142.  The 
plaintiff  therefore  was  compelled  to  pay  in  her 
money  before  the  final  action  of  the  comptroller 
in  order  to  become  entitled  to  any  part  of  the 
new  stock.  Within  the  maximum  of  the  in- 
crease of  capital  stock  provided  for  by  the 
articles  of  association,  the  comptroller  could 
not  determine  the  amount  of  the  increase  except 
by  approving,  or  refusing  to  approve  theamount 
authorized  by  and  paid  into  the  bank.  The 
united  action  of  the  bank,  or  its  directors,  of 
the  subscribers  to  the  new  stock,  and  of  the 
comptroller  were  required  to  effect  an  increase 
of  the  capital  stock;  and  when  the  plaintiff 
paid  in  her  money,  she  ran  the  risk  that  the 
contemplated  increase  of  $500,000  might  fail, 
either  because  it  might  not  all  be  subscribed  for 
and  paid,  or  because  the  comptroller  might  re- 
fuse his  approval;  but  she  did  not  run  the  risk 
that  if  it  were  all  paid  in,  the  comptroller  might 
without  any  further  action  of  the  bank,  or  its 
directors,  reduce  the  amount  of  the  increase, 
because  he  had  not  the  lawful  power  to  do  this. 
If  the  comptroller  refused  bis  approval,  the 
plan  failed.  The  directors,  by  a  new  vote, 
might  authorize  another  and  a  different  in- 
crease of  the  capital  stock,  which,  if  the  amount 
was  paid  in  and  the  comptroller  approved  of  it, 
would  become  an  actual  increase  of  capital 
stock.  But  this  would  be  an  abandonment  of 
the  first  plan  by  the  bank,  and  the  adoption  of 
another. 

Upon  the  ordinary  principles  of  contract,  if 
the  plaintiff  paid  in  her  money  for  40  shares  on 
the  condition  that  5,000  shares  of  stock  should 
be  created,  she  could  not  be  bound  to  take  the 
40  shares  if  the  condition  was  not  performed. 
If  there  was  such  a  condition,  the  plaintiff 
could  not  be  required  to  take  40  shares  if  the 
condition  was  not  performed.  If  there  was 
such  a  condition,  the  plaintiff  could  not  be  re- 
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quired  to  take  40  shares  out  of  4,618  shares 
which  the  bank  by  a  subsequent  vote  author- 
ized, unless  there  is  something  in  the  facts 
which  shows  that  the  amount  of  stock  to  be 
created  was  immaterial;  or  unless  she  assented 
to  the  change,  or  her  assent  is  to  be  implied;  or 
unless,  on  grounds  of  public  policy  and  the 
rights  of  creditors,  she  cannot  be  permitted  to 
withdraw  her  money  after  the  comptroller  has 
certified  that  a  certain  amount  has  been  paid  in 
for  an  increase  of  the  capital  stock,  which 
amount  included  the  sum  she  had  paid. 

Whether  the  plaintiff  shall  become  the  own- 
er of  40  out  of  4,163  shares  cannot  be  regarded 
as  immaterial;  particularly  in  a  corporation 
where  the  stockholders  are  liable  to  an  assess- 
ment, to  the  amount  of  the  stock  held  by  each, 
to  supply  a  deficiency  in  the  capital  stock  (U. 
S.  Rev.  Stat.  £  5203),  and  are  also  held  "indi- 
vidually responsible,  equally  and  ratably,  and 
not  one  for  the  other,  for  all  contracts,  debts, 
and  engagements  of  such  association,  to  the  ex- 
tent of  the  amount  of  their  stock  therein  at 
the  par  value,  in  addition  to  the  amount  in- 
vested in  such  shares."  U.  S.  Rev.  Stat.  §  5151. 
Neither  can  we  perceive  any  sound  reason 
why,  in  legal  contemplation,  she  must  be  held 
to  have  assented  to  the  change  whereby  the 
amount  of  the  contemplated  increase  was  re- 
duced to  1461,800.  She  paid  in  her  money 
under  a  vote  whereby  the  capital  stock  was  to 
be  increased  by  $500,000.  If  this  amount  was 
not  paid  in,  or  the  comptroller  did  not  approve 
of  this  increase,  there  was  an  end  of  the  propo- 
sition which  had  been  voted,  and  which  she 
and  the  bank  had  in  contemplation  when  she 
paid  in  her  money.  If  the  directors  of  the 
bank,  after  she  paid  in  her  money,  abandoned 
their  original  vote  and  passed  another  vote  for 
an  increase  different  in  amount,  it  is  difficult  to 
see  how  she  was  bound  by  it.  They  were  not 
her  agents;  the  new  vote  was  not  passed  in  fur- ' 
therance  of  the  original  proposition  to  make  the 
increase  $500,000;  the  vote  was  not  a  reduction 
of  the  capital  stock  of  the  bank,  because  the  in- 
crease bad  not  then  been  made,  and  the  capital 
stock  of  a  banking  association  can  only  be  re- 
duced by  a  vote  of  the  shareholders.  U.  S. 
Rev.  Stat.  §  5148.  To  make  the  increase  of 
the  capital  stock  $461,300  instead  of  $500,000, 
was  essentially  a  new  proposition,  authorized 
for  the  first  time  on  December  18,  1881,  nearly 
two  months  and  a  half  after  the  plaintiff  paid  in 
her  money. 

On  the  facts  found,  the  intention  of  the 
directors  and  the  comptroller  is  apparent.  The 
bank  failed  November  18, 1881 ;  and,before  this, 
$461,300  had  been  paid  into  the  bank  for  new 
rtock  to  be  created  under  the  vote  passed  Sept- 
ember 13, 1881.  It  was  not  likely  that  any  more 
money  would  be  paid  in  for  this  purpose  after 
the  failure  of  the  bank.  The  bank  had  re- 
ceived this  money  and  had  used  and  lost  it. 
On  its  failure,  a  bank  examiner  took  possession 
of  the  bank  and  its  assets,  and  remained  in  pos- 
session until  March  18,  1882.  While  its  assets 
were  in  the  possession  of  the  bank  examiner,  it 
was  decided  to  make  this  $461,300  a  part  of  the 
capital  stock  of  the  bank;  it  would  then  cease 
to  be  a  debt  of  the  bank,  and  the  creditors  of 
this  sum,  having  thus  been  made  stockholders, 
would  then  be  liable  to  an  assessment  to  an 
equal  amount  to  supply  the  deficiency  of  cap- 
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ital  stock,  and  would  also  be  liable  to  pay  an- 
other equal  amount  to  satisfy  the  debts  or  the 
bank.  The  directors  accordingly  passed  the 
vote  of  December  18,  1881,  which  in  form  is  a 
reduction  of  the  capital  stock  by  the  sum  of 
$38,700;  but  in  fact  is  a  vote  authorizing  the  in- 
crease of  the  capital  stock  by  $461,300;  and 
they  attempted  to  apply  the  money  paid  in 
under  the  previous  vote  to  this  new  increase 
which  they  had  voted,  and  then  voted  that  the 
comptroller  of  the  currency  be  notified  that  the 
capital  had  been  increased  by  this  sum,  and 
that  the  whole  amount  had  been  paid  in;  and 
they  requested  the  comptroller  to  issue  his  cer- 
tificate. The  cashier  on  the  same  day  sent  to 
the  comptroller  a  copy  of  the  foregoing  votes 
and  his  certificate  that  the  capital  had  been  in- 
creased by  the  sum  of  $461,300,  all  of  which 
had  been  paid  in.  The  copy  of  the  votes  sent 
to  the  comptroller  informed  him  that  the  at- 
tempt to  obtain  $500,000  for  an.  increase  of  the 
capital  stock  bad  failed;  and  because  it  had 
failed,  that  the  directors  had  fixed  the  amount  of 
the  increase  at  $461,300,  and  had  declared  the 
money  paid  in  under  the  previous  vote  as  paid 
in  for  the  new  stock  voted  on  December  18.  The 
comptroller  of  the  currency,  on  December  16, 
1881 ,  issued  the  usual  certificate  approving  of 
"  said  increase  of  capital  stock  "  to  the  amount 
of  $461,800;  and  on  the  same  day  sent  to  the 
bank  a  notice  that  its  entire  capital  stock,  in- 
cluding the  increase  he  bad  just  then  approved, 
having  been  lost,  an  assessment  of  100  per  cent 
must  be  laid  upon  the  shareholders;  otherwise 
the  bank  must  go  into  liquidation  or  a  receiver 
must  be  appointed,  according  to  U.  S.  Rev. 
Stat.  §  5284. 

It  is  argued  that  the  certificate  of  the  comp- 
troller is  conclusive  on  the  plaintiff  that  the 
sum  of  $461,300  was  actually  paid  in  as  an  in- 
crease of  capital  stock,  and  that  this  includes 
the  amount  she  paid.  Undoubtedly  the  pub- 
lic, in  dealing  with  the  bank,  do  rely  to  some 
extent  upon  the  certificate  by  the  comptroller 
of  the  amount  of  the  increase  in  the  capital 
stock  of  the  bank,  and  that  this  amount  had 
been  actually  paid  in;  and  so  long  as  the  cer- 
tificate remains  unrevoked,  it  may  be  taken  to 
establish  the  amount  of  the  capital  stock  of  the 
bank.  If  the  certificate  happens  for  any  rea- 
son to  be  false,  it  is  probable  that  an  assess- 
ment could  be  laid  upon  the  shareholders  to 
make  up  the  deficiency  in  the  capital  stock. 
But  that  the  certificate  of  the  comptroller  makes 
anyone  a  shareholder  who  is  not  one,  or  en- 
ables the  bank  to  appropriate  a  debt  it  owes 
to  a  payment  for  stock,  or  to  treat  one  of  its 
creditors  as  a  shareholder,  is  a  proposition  to 
which  we  cannot  assent.  The  obligation  of 
the  plaintiff  to  take  the  new  shares  depends 
upon  her  contract  with  the  bank.  If  we  assume 
that,  immediately  after  the  vote  of  December 
13,  1881,  the  plaintiff/ could  have  treated  the 
original  vote  as  abandoned,  and  could  have  de- 
manded her  money,  and  brought  and  main- 
tained an  action  to  recover  it, — the  action  of 
the  directors  and  of  the  comptroller  in  errone- 
ously including  the  amount  she  had  paid  in  the 
amount  which  had  been  paid  in  to  increase  the 
capital  stock  by  $461,300,  cannot  affect  her 
legal  relations  with  the  bank  unless  she  has 
assented  to  or  ratified  that  action,  or  is  estopped 
by  her  conduct,  or  has  been  guilty  of  laches. 
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As  she  demanded  payment  on  January  10. 1882, 
of  the  money  she  had  paid,  she  is  not  guilty  of 
laches;  and  it  is  not  contended  that  there  is  any 
estoppel;  and  it  is  plain  that  there  is  no  evi- 
dence of  actual  assent  or  ratification. 

The  defendant  denies  that  it  was  the  contract 
between  it  and  the  plaintiff  that  she  should  re- 
ceive 40  shares  out  of  5,000  shares  of  new 
stock;  and  says  that  the  contract  was  that  she 
should  receive  40  shares  of  new  stock,  and  that 
there  was  no  condition  attached  to  the  contract 
that  the  capital  stock  should  be  increased  by 
$500,000.  This  objection  is  fundamental.  The 
plaintiff  did  not  subscribe  for  stock,  but  paid  in 
her  money  in  pursuance  of  the  vote  of  Septem- 
ber 13,  1881,  and  she  took  a  receipt.  There  is 
no  express  condition;  but  construing  the  receipt 
in  connection  with  the  vote,  it  is  plain  that  she 
paid  in  her  money  for  40  shares  of  the  new 
stock  voted  on  September  18. 

In  Warwick  JR.  R.  Co.  v.  Cady,  11  R.  I.  181, 
187,  it  is  said  :  "If  the  charter  had  provided 
for  a  definite  capital,  or  if,  by  the  general  law, 
provision  had  been  made  that  the  enterprise 
should  not  be  commenced  until  some  definite 
proportion  or  amount  should  be  subscribed, 
*  *  *  or  if,  before  subscription,  the  capital  had 
been  fixed  by  vote  or  agreement,  then  it  might 
well  be  held  that  the  raising  the  whole  amount 
was  a  condition  of  the  subscription.  And  so 
also  if  the  amount  was  named  in  the  paper  sub- 
scribed." This  statement  of  the  law  is  sup- 
ported by  our  own  decisions  and  many  others. 
Katama  Land  Co.  v.  Jernegan,  126  Mass.  155; 
Troy  <t  O.  R.  R.  v.  Newton,  8  Gray,  506;  At- 
lantic Cotton  Mills  v.  Abbott,  9  Cush.  428;  Peo- 
ple'»  Ferry  Co.  v.  Balclt,  8  Gray,  808;  Cabot  & 
West  Sprtngfield  Bridge  v.  Chapin,  6  Cush.  50; 
Central  Turnpike  v.  Valentine,  10  Pick.  142; 
Salem  Mill  Dam  Corp.  v.  Ropes,  6  Pick.  23;  8. 
C.  9  Pick.  187;  Read  v.  Memphis  O.  O.  Co.  9 
Heisk.  545:  Santa  Cruz  R.  R.  Co.  v.  Schwartz, 
58  Cal.  106;  Iluglies  v.  Antietam  Mfg.  Co.  84 
Md.  318;  Ridgefidd  &  N.  T.  R.  R.  v.  Brush, 
48  Conn.  86;  Ticonie  Water  Power  &  Mfg.  Co. 
v.  Lang,  68  Me.  480;  Leweys  Island  R.  R.  Co. 
v.  Bolton,  48  Me.  451;  Pitchford  v.  Davis,  5  M. 
&  W.  2;  Altaian  v.  Havana,  R.  &  E.  R.  R.  Co. 
88  111.  54;  Memphis  Br.  R.  R.  v.  Sullivan,  57 
Ga.  240;  Peoria  &  R.  I.  R.  R.  Co.  v.  Preston, 
85  Iowa,  115;  Contoocook  Valley  R.  R.  Co.  v. 
Barker,  82  N.  H.  868;  Pierce  v.  Jersey  Water 
Works  Co.  L.  R.  5  Exch.-  209;  Norwich  <fe  L. 
Nav.  Co.  v.  Theobald,  1  Moody  &  M.  151. 

If,  however,  the  amount  of  the  capital  stock 
is  left  indefinite  or  the  maximum  and  minimum 
of  the  amount  only  are  defined,  with  the  right 
in  the  corporators  or  directors  subsequently  to 
determine  the  amount,  a  subscription  to  stock 
must  be  deemed  absolute  unless  there  is  an  ex- 
press condition  inserted  in  the  subscription,  or 
unless  a  sufficient  amount  is  not  subscribed  to 
enable  the  corporation  legally  to  organize.  Bos- 
ton, B.  A  Q.  R.  R.  Co.  v.  Wellington,  113  Mass. 
79;  Penobscot  &  K.  R.  R.  Co.  v.  Bartlett,  12 
Gray,  244;  Boston  &  A.  R.  R.  Co.  v.  Pearson, 
128  Mass.  445. 

A  subscription  to  an  increase  of  capital  stock 
manifestly  differs  from  a  subscription  to  the 
original  stock  in  this:  That  the  subscriber  is 
dealing  with  a  corporation  already  organized 
and  doing  business,  and  it  has  been  said  that 
there  is  no  implied  condition  that  the  whole 
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number  of  the  new  shares  created  should  be 
subscribed  for  or  issued.  But  whether  there  is 
an  implied  condition  attached  to  a  subscription 
for  new  stock  depends  upon  the  contract  of 
subscription,  construed  with  reference  to  the 
law  ana  the  facts  under  which  it  is  made:  and 
this  is  to  be  determined  in  the  same  manner 
and  upon  the  same  principles  in  subscriptions 
for  new  stock  as  in  subscriptions  for  original 
stock.  In  the  common  case  of  a  corporation 
authorized  to  create  new  stock  by  a  vote  of  its 
stockholders  or  directors,  the  stock  is  created 
by  the  vote.  In  the  absence  of  any  statute  pre- 
scribing how  it  shall  be  disposed  of,  it  may  be 
allotted  among  the  stockholders  or  it  may  be 
sold  from  time  to  time  as  the  corporation  Deeds 
money.  It  may  be  sold  by  subscription,  and 
the  stockholders  may  be  entitled  to  a  prefer- 
ence in  subscribing,  and  they  may  sell  their 
rights.  If  the  law  requires  that  the  new  stock 
be  paid  for  at  par  before  it  is  issued,  this  must 
of  course  be  done;  but  unless  a  statute  or  by- 
law requires  that  the  new  stock  shall  all  be 
subscribed  for  before  it  is  created  or  issued, 
there  is  no  implied  condition  that  all  the  stock 
created  shall  be  subscribed  for  or  issued.  The 
increase  of  the  capital  stock  is  fixed  by  the  vote, 
and  the  corporation  is  left  to  dispose  of  the 
new  stock  as  it  can  according  to  law.  Nutter 
v.  Lexington  <t  W.  C.  R.  R.  Co.  6  Gray,  85. 

But  in  the  case  at  bar  the  provisions  of  the 
statutes  of  the  United  States  relating  to  an  in- 
crease of  the  capital  stock  are  even  more  strict 
than  those  relating  to  the  original  stock.  An 
association  may  be  authorized  to  commence 
business  when  50  per  cent  of  the  capital  stock 
has  been  paid  in.  U.  8.  Rev.  Stat.  $  5140. 
But  there  can  be  no  increase  in  the  capital 
stock  until  the  whole  amount  of  the  increase  has 
been  paid  in.  U.  S.  Rev.  Stat.  §  5142.  The  vote 
of  the  directors  of  September  13,  1881,  was, 
we  think,  in  the  nature  of  a  proposal  to  the 
stockholders  to  subscribe  for  5,000  shares  of 
new  stock  and  to  pay  in  for  it  $500,000.  The 
stock  must  all  be  taken  and  the  money  paid  in 
before  the  new  stock  could  be  created.  It  was 
a  condition  precedent  to  the  issue  of  the  new 
stock  under  this  vote  that  both  these  things 
should  be  done,  and  that  the  comptroller  should 
certify  that  they  had  been  done  and  approve  of 
the  increase.  We  think  that  the  plaintiff  paid 
in  her  money  upon  the  implied  condition  that 
she  should  not  be  entitled  to  new  stock  unless 
$500,000  was  paid  in  and  the  comptroller  ap- 
proved of  the  increase,  and  also  upon  the  im- 
plied condition  that  she  should  not  be  required 
to  take  new  stock  unless  the  amount  proposed 
was  created. 

The  result  is  that  the  plaintiff  is  entitled  to 
judgment  for  $4,000,  with  interest  from  Janu- 
ary 10,  1882,  the  date  of  her  demand. 

So  ordered. 


Thomas  BLANCHARD 
v. 

William  A.  COOKE  et  al. 

1.  After  a  defendant  has  appeared  and 
the  bill  has  been  taken  as  confessed 

against  him  for  want  of  an  answer,  he 
still  has  a  right  to  be  heard  upon  the 
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form  of  the  decree,  and  to  appeal  there- 
from. 

2.  Where,  after  the  commencement  of  a 
suit  to  enforce  a  contract-right  to  chat- 
tels, the  defendant  goei  Into  insol- 
vency, his  assignee  in  insolvency  (tak- 
ing all  the  property  which  was  the  sub- 
ject-matter of  the  suit)  should  be  made 
a  party  thereto,  even  after  a  decree  pro 
confesso  against  the  original  defendant; 
and  such  assignee  is  entitled  to  try  the 
case  upon  the  merits  on  his  answer. 

3.  The  effect  of  admitting  the  assignee 
to  defend  the  suit  on  its  merits  is  to  sus- 
pend, if  not  actually  vacate,  the  decree 
pro  confesso  against  the  insolvent. 

4.  In  such  a  case,  the  assignee  is  not  so  far 
in  privity  with  the  insolvent  that  a  de- 
cree against  the  latter  would  be  conclu- 
sive upon  the  assignee. 

5.  A  contract  of  sale  of  a  stock  of  goods 
delivered  to  the  vendee,  providing  that 
the  vendee  may  manage  and  sell  the 
same  as  a  retail  dealer,  and  that,  for  the 
security  of  the  vendor,  the  legal  title 
shall  remain  in  him  until  the  price  is 
paid,  and  that  the  vendor  shall  be  the 
legal  owner  of  a  fractional  part  of  all 

C3  in  the  vendee's  store,  which  shall 
the  same  proportion  to  the  unpaid 
purchase  price  or  the  particular  goods 
sold  by  said  vendor  as  the  whole  amount 
of  goods  should  then  bear  to  said  unpaid 
purchase  price,— is  not  a  legal  mort- 
gage either  of  the  goods  bought  of  said 
vendor  or  subsequently  bought  by  said 
vendee  from  other  persons,  but  is  a  cov- 
enant for  a  fractional  interest  in  the 
goods;  and  said  vendor,  the  plaintiff 
herein,  having  taken  possession  of  the 
goods  in  vendee's  store,— Held,  that  his 
interest  therein  was  to  be  determined  by 
ascertaining  the  amount  due  him  when 
he  took  possession,  with  interest  accord- 
ing to  the  rule  in  case  of  partial  pay- 
ments. 

6.  Held  also,  that  the  covenant  that  the 
plaintiff  should  be  the  legal  owner  of 
said  fractional  part  of  goods  subsequent- 
ly bought  by  defendant  from  other  par- 
ties, as  well  as  ol  the  goods  bought  from 
plaintiff,  is  inoperative  to  transfer  the 
title  to  such  after-acquired  goods  to 
plaintiff,  as  against  an  attaching  credi- 
tor or  the  assignee  in  insolvency  of  the 
defendant,  if  plaintiff  had  not  first 
taken  possession. 

7.  The  principle  that  a  chattel  mortgage 
is  not  void  as  matter  of  law  because  it 
permits  the  mortgagor  to  remain  in 
possession  and  sell  the  goods  in  the 
ordinary  course  of  business,— applied  to 
the  contract  in  suit. 

8-  An  assignee  in  insolvency  is  not  one 
of  the  "parties"  within  the  meaning 
of  the  statutes  providing  that,  unless  a 
chattel  mortgage  is  recorded  or  the 
property  delivered  to  the  mortgagee, 
^he  mortgage  shall  not  be  valid  against 
any  person  other  than  the  parties  there- 
to," etc 
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9.  The  limitation  of  time  within  which  a 
chattel  mortgage  must  be  recorded 
to  make  the  record  effectual  does  not 
apply  to  the  time  within  which  mort- 
gaged property  must  be  delivered  to 
and  retained  by  the  mortgagee,  if  the 
mortgage  is  unrecorded;  and  it  is  suf- 
cient  if  the  property  is  delivered  to 
and  retained  by  the  mortgagee  before 
the  rights  of  third  parties  have  attached. 

10.  In  the  case  of  informal  instruments 
giving  a  right  to  chattels,  not  recorded 
and  not  technically  mortgages  (and.  it 
seems,  in  the  case  of  mortgages  also), 
when  the  chattels  are  acquired  and  are 
identified  by  the  terms  of  the  instrument, 
the  title  passes  as  between  the  parties; 
and  a  possession  rightfully  obtained 
by  the  transferee  (or  mortgagee)  and  re- 
tained by  hiii}  vests  the  title  in  him  as 
against  third  persons  (including  an 
assignee- in  insolvency)  whose  rights 
had  not  attached  before  possession 
taken;  and  delivery  by  the  transferor  . 
(or  mortgagor)  is  not  necessary. 

(Worceeter  Filed  March  28,  1887.) 

ON  report. 
Bill  in  equity  to  enforce  an  agreement. 
Heard  in  the  superior  court  before  Aldrich, 
who  found  the  facts  substantially  as  stated 
below.  Both  parties  excepted  to  the  rulings  of 
the  court  and  appealed  from  the  decree  as  or- 
dered, and  the  court  reported  the  case  to  this 
court.    Cavae  remanded. 

Statement  by  Field,  J. 

This  is  a  bill  in  equity  brought  against  Cooke 
on  December  4, 1884,  and  it  alleges,  among  other 
things,  that  the  parties  on  July  12, 1888,  made  the 
contract  annexed  to  the  bill;  that  the  defend- 
ant then  took  possession  of  the  stock  of  goods 
sold  to  him,  and  carried  on  business  as  a  retail 
dealer  in  dry  goods  in  the  store  where  the  goods 
were;  that  he  bought  other  goods  and  mingled 
them  with  the  original  stock,  and  paid  the 
plaintiff  something  of  what  was  dife  him  under 
the  contract,  but  that  about  $11,500  remained 
unpaid.  It  also  alleges  that  the  defendant  had 
broken  the  contract;  and  that  the  plaintiff  on 
November  28,  1884,  took  possession  of  all  the 
goods  in  the  store,  "  and  claims  the  title  afore- 
said thereto,  and  the  right  to  hold  the  same  as 
a  pledge  and  as  security  for  his  said  debt,  as 
provided  in  said  contract,  and  in  trust  for  the 
purpose  of  having  the  same  applied  to  the  pay- 
ment of  the  said  debt  to  him;"  and  that  the 

{>laintiff  "believes  that  the  defendant  is  largely 
Ddebted  to  other  creditors,  and  is  unable  to  pay 
his  debts,  and  refuses  to  consent  to  any  release 
of  his  rights"  in  the  goods;  and  that,  if  the 
right  to  any  fractional  part  of  the  goods  has 
vested  in  the  defendant,  the  defendant  has 
money  in  his  hands  and  accounts  due  him  from 
the  sales  of  the  goods,  not  returned  or  ac- 
counted for  to  the  plaintiff,  and  belonging  to 
him  under  said  contract,  to  a  larger  amount  in 
value  than  the  value  of  any  interest  the  defend- 
ant has._  The  prayer  is  for  an  account,  for  an 
injunction  restraining  the  defendant  from  trans- 
ferring his  interest  in  the  goods,  and  for  a  re- 
ceiver to  take  possession  of  the  goods,  to  sell 
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them,  and  to  distribute  the  proceeds  according 
to  the  rights  of  the  parties.  An  injunction  was 
issued  and  a  receiver  appointed,  'who  has  sold 
the  goods  and  paid  the  net  proceeds,  about 
$13,000,  into  court.  The  defendant  appeared, 
and  on  December  16,  1884,  filed  what  is  called 
a  cross-bill.  Afterward,  other  persons  claiming 
to  be  creditors  of  the  defendant  and  to  have  at- 
tached the  goods  were  permitted  to  intervene. 

On  January  26, 1885,  the  plaintiff  filed  a  sup- 
plemental bill,  alleging  that  the  defendant 
Cooke  had  money  in  Lis  possession  derived 
from  the  sale  of  the  goods,  which  he  intends 
to  convert  to  his  own  use;  that  he  has  out- 
standing accounts  for  goods  which  have  been 
sold,  and  that  he  intends  to  collect  these  ac- 
counts, and  to  apply  the  money  collected  to  his 
own  use;  and  that  certain  persons  claim  to  be 
creditors  of  Cooke  and  to  have  an  interest  in 
the  goods:  and  he  prays  that  Cooke  be  ordered 
to  deliver  any  money  he  has  collected  to  the  re- 
ceiver, and  to  deliver  to  the  receiver  his  books 
of  account;  that  the  receiver  be  authorized  to 
collect  these  accounts  and  hold  the  proceeds 
subject  to  the  order  of  the  court;  and  that  the 
creditors  who  have  not  already  appeared,  and 
whose  names  are  given,  be  summoned  to  answer 
the  bill  as  parties  defendant.  On  April  1 , 1885, 
these  creditors,  having  appeared,  filed  their  an- 
swer, and  among  other  things  alleged  that,  since 
filing  the  bill,  Cooke  had  been  adjudged  an  in- 
solvent debtor  by  the  Court  of  Insolvency  for 
the  County  of  Worcester.  On  November  4, 
1885,  the  plaintiff  filed  a  motion  alleging  that 
Cooke  had  been  duly  adjudged  an  insolvent 
debtor,  and  that  George  P.  Staples  had  been 
duly  appointed  assignee  in  insolvency  and  had 
accepted  the  trust;  and  he  prays  that  the  as- 
signee be  made  a  party,  and  be  ordered  to  file 
an  answer,  or  have  the  bill  taken  as  confessed 
against  him.  The  motion  also  states  that 
Cooke,  although  he  has  appeared,  has  not  filed 
an  answer,  and  prays  that  the  bill  may  betaken 
as  confessed  against  Cooke.    On  December  26, 

1885,  the  court  entered  a  decree  that  the  bill  be 
taken  as  confessed  against  Cooke,  and  that  the 
plaintiff  have  leave  to  withdraw  so  much  of  his 
motion  as  relates  to  the  assignee  in  insolvency. 
On  the  same  day,  after  the  bill  was  taken  as 
confessed  against  Cooke,  he  filed  a  motion  for 
leave  to  file  an  answer,  on  which  no  order  ap- 
pears to  have  been  made.  On  January  11 , 1886, 
a  final  decree  was  entered,  which  declared  that 
the  defendant  Cooke, under  the  contract, was  in- 
debted to  the  plaintiff  in  the  sum  of  $12,512.80 
and  interest;  that  the  legal  title  to  the  goods 
was,  at  the  time  of  filing  the  bill,  in  the  plain- 
tiff, with  the  right  to  hold  the  same  and  to  ap- 
ply the  proceeds  thereof  to  the  payment  of  said 
debt:  and  it  ordered  that  this  sum,  with  costs, 
be  paid  to  the  plaintiff  from  the  funds  now  in 
the  hands  of  the  clerk;  that  the  bill  and  sup- 
plemental bill  be  dismissed  as  to  all  the  de- 
fendants except  Cooke;  that  the  cross-bill  be 
dismissed  without  costs,  and  "  that  in  case  said 
sum  in  the  hands  of  the  clerk  shall  not  be  suf- 
ficient to  satisfy  said  debt  and  costs,  execution 
shall  issue  for  the  balance  against  said  Cooke  in 
favor  of  the  said  Blanchard."   On  January  15, 

1886,  Cooke  appealed  from  this  decree,  and  on 
January  28  George  P.  Staples,  as  assignee, 
filed  a  motion  that  the  decree  be  vacated  and 
that  he  be  allowed  to  file  his  answer  in  the  suit; 
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and  on  February  9.  1886,  Staples,  as  assignee, 
claimed  an  appeal  from  the  decree.  On  Janu- 
ary 12,  1886,  Staples,  as  assignee,  filed  a  pe- 
tition alleging  that  Cooke  was  an  insolvent 
debtor,  and  that  he  was  the  assignee  of  his 
estate,  and  *'  that  the  title  to  a  large  part  of  the 
assets  of  said  Cooke  is  involved  in  said  suit, 
and  that  the  same  is  claimed  by  your  petitioner 
as  assignee  of  said  Cooke;"  and  be  asked  that 
the  final  decree  and  the  order  taking  the  bill  for 
confessed  as  against  Cooke  be  vacated,  and  he 
be  permitted  to  come  in,  file  his  answer,  and 
defend  the  suit,  as  assignee;  and  on  the  same 
day  the  court  allowed  him  to  become  a  party, 
file  his  answer,  and  defend  as  assignee,  but  re- 
fused to  vacate  the  decrees;  and  on  February 
18,  1886,  the  assignee  was  permitted  to  file  an 
answer  on  or  before  the  17th  of  that  month, 
"provided  that  all  appeals  now  pending  are 
previously  waived  or  withdrawn,  and  the  as- 
signee will  hold  himself  ready  for  an  early  and 
final  hearing  of  said  cause  upon  the  merits  in 
the  superior  court."  The  appeals  were  with- 
drawn, and  the  assignee  filed  his  answer  on  Feb- 
ruary 17,  and  upon  issue  joined  thereon  the 
cause  was  heard;  and  on  June  2,  1886,  a  final 
decree  was  entered  modifying  the  first  decree, 
in  which  it  was  ordered  that  $11,188.18  be  paid 
the  plaintiff  from  the  funds  in  the  hands  of  the 
clerk,  together  with  $407.62  interest;  that 
$1,861.82  be  paid  from  said  funds  to  Staples,  as 
assignee,  together  with  $68.18  interest;  and 
that  the  plaintiff  have  judgment  against  Cooke 
for  $1,885.44  (that  being  the  balance  of  said 
Blanchard's  claim  against  said  Cooke  after  de- 
ducting said  sum  of  $11,545.80),  and  for  costs 
of  suit,  and  that  execution  issue  against  Cooke 
therefor.  From  this  decree  Cooke  appealed  on 
June  28,  1886,  and  on  the  same  day  filed  a  plea 
setting  up  his  discharge  in  insolvency.  On 
June  29  the  plaintiff  appealed,  and  on  June 
80,  8taples,  the  assignee,  appealed  from  the 
decree.  The  report  finds  that  the  plea  of  a 
discharge  in  insolvency  was  filed  without  leave 
asked  or  granted,  and  as  it  was  filed  after  the 
final  decree,  there  has  been  no  hearing  on  it. 

Messrs.  A.  J.  Bartholomew  and  Frank 
P.  Goulding,  for  plaintiff. 

Mr.  J.  J.  Myers,  for  defendant  George  P. 
Staples: 

A  mortgage  of  after-acquired  property  does 
not  pass  the  title  to  the  property  unless  posses- 
sion thereof  be  given;  or  some  further  assur- 
ance or  ratification  be  made,  or  some  equiva- 
lent  act  done  by  the  mortgagor  after  the  property 
|  comes  into  the  hands  of  the  mortgagor;  unless 
the  mortgage  contains  a  provision  for  the  mort- 
gagee's taking  possession.  And  in  th*e  contract 
in  question  there  is  no  hint  of  any  such  pro- 
vision. 

Jones  v.  Richardson,  10  Met.  481;  Moody  v. 
Wright,  13  Met.  17,  32;  Barnard  v.  Eaton,  2 
Cush.  303;  Chesley  v.  Josselyn,  7  Gray,  490; 
Pettis  v.  Kellogg,  7  Cush.  456,  461. 

In  the  case  of  a  mortgage  of  after-acquired 
property,  which  contains  a  clause  empowering 
the  mortgagee  to  take  possession  in  case  of  a 
default,  the  cases  hold  that  be  may  do  so  in 
pursuance  of  that  power,  and  that  no  assent  or 
ratification  or  further  assurance  by  the  mort- 
gagor is  in  that  case  necessary. 

Wilson  v.  Russell,  186  Mass.  211;  Chase  v. 
2*»ny,130Mass.568;  Rowley  v. Rice,  11  Met. 883. 
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Bat  in  the  absence  of  such  an  authority  in  j 
the  mortgage,  possession  must  be  given,  or  some 
further  ratification  or  assurance  must  be  made 
by  the  mortgagor  after  he  acquires  the  goods. 
Otherwise  the  property  cannot  be  held  against 
attaching  creditors  or  an  assignee  in  insolvency 
of  the  mortgagor.  The  judge  should,  therefore, 
have  ruled  as  requested. 

Jones  v.  Ricliardson  and  Moody  v.  Wright, 
supra. 

Both  of  those  cases  are,  it  is  submitted,  still 
good  law  in  this  court. 

And  after  the  first  publication  of  notice  of 
the  filing  of  the  petition  in  the  insolvency  pro- 
ceedings against  Cooke,  no  action  taken  in  thin 
case,  the  assignee  not  being  in,  could  affect  the 
rights  of  the  assignee,  which  related  back  to 
the  time  of  the  first  publication. 

Butler  v.  MuUen,  100  Mass.  458;  Judd  v. 
Ives,  A  Met.  401:  Clarke  v.  Minot,  4  Met.  346; 
Edwards  v.  Sumner,  4  Cush.  893,  395;  Gallup 
v.  Robinson,  11  Gray,  20;  Pub.  Stat.  chap.  157, 
£46- 

Field,  J. ,  deliveredthe  opinion  of  the  court: 
The  procedure  in  this  case  suggests  some  in- 
teresting questions  of  practice  which  have  not 
been  argued,  but  we  have  considered  only  the 
questions  which  have  been  argued  and  the  mat- 
ters involved  in  them.  We  assume  that  it  was 
within  the  power  of  the  superior  court  to  ad- 
mit the  assignee  as  a  party  at  the  time  when 
and  in  the  manner  in  which  he  was  admitted. 
We  assume  too  that  the  court  could  modify  the 
original  decree  according  to  the  facts  estab- 
lished at  the  final  hearing.  The  defendant 
Cooke,  having  appeared,— and  the  bill  having 
been  taken  as  confessed  against  him  for  want 
of  answer, — had  still  the  right  to  be  heard  upon 
the  form  of  the  decree,  and  to  appeal  from  it. 
Whether,  if  the  bill  was  not  so  definite  or  was 
not  of  such  a  nature  that  a  decree  could  be  en- 
tered upon  it  without  hearing  evidence,  Cooke 
could,  after  the  bill  was  taken  for  confessed 
against  him,  appear  and  controvert  the  evi- 
dence offered  by  the  plaintiff,  need  not  be  de- 
termined; for  there  is  nothing  in  the  record  or 
report  indicating  that  any  such  right  was 
claimed  by  him.  It  is  plain  that  the  assignee 
in  insolvency,  after  Cooke  became  an  insolvent 
debtor,  had  an  interest  in  the  suit;  as  the  as- 
signment vested  in  the  assignee  not  only  all  the 
property  of  Cooke  which  he  could  "have  law- 
fully sold  or  conveyed,"  but  also  all  property 
"  which  might  have  been  taken  on  execution 
upon  a  judgment  against  him."  Pub.  Stat, 
chap.  157,  §  46.  Bingham  v.  Jordan,  1  Allen, 
373. 

The  superior  court,  on  being  informed  of 
Cooke's  insolvency  and  the  appointment  of  an 
assignee,  should  have  required  the  assignee  to 
be  summoned  in  and  made  a  party,  unless  he 
voluntarily  appeared.  The  error  in  this  respect 
was,  however,  ultimately  cured  by  the  admis- 
sion of  the  assignee  as  a  party.  The  assignee 
was  admitted  for  the  purpose  of  trying  the 
cause  upon  its  merits.  Although  the  court 
had  refused  to  vacate  the  final  decree  against 
Cooke,  or  the  decree  taking  the  bill  for  con- 
fessed against  him,  still,  the  assignee,  so  far  as 
his  interest  was  concerned,  was  entitled  to  try 
the  case  upon  the  merits  involved  in  the  issue 
joined  upon  his  answer,  in  the  same  manner  as 
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if  he  had  appeared  in  the  suit  before  these  de- 
crees against  Cooke  were  entered.  The  assignee 
did  not  take  merely  the  defendant  Cooke's  ti- 
tle pendente  lite.  He  took  all  the  property 
which  wis  the  subject-matter  of  the  suit  on 
which  an  execution  against  Cooke  could  law- 
fully have  been  levied,  or  which  he  could  law- 
fully have  conveyed  at  the  time  the  assignment 
in  insolvency  took  effect;  and  his  position  in 
the  case  might  be  adverse  to  that  of  the  insol- 
vent debtor.  If  it  be  assumed — which  is  not 
clear — that  the  frame  of  the  bill  is  such  that, 
on  a  decree  taking  it  for  confessed  against 
Cooke,  a  decree  could  be  entered  that  the  plain- 
tiff recover  any  money  of  Cooke  personally  on 
which  an  execution  could  issue  against  his  body 
or  estate,— the  amount  would  necessarily  de- 
pend upon  the  amount  of  the  whole  indebted- 
ness of  Cooke  to  the  plaintiff  under  the  con- 
tract, after  deducting  whatever  amount  was  or- 
dered to  be  paid  to  the  plaintiff  out  of  the  fund 
in  the  hands  of  the  clerk;  and  any  change  in  ei- 
ther of  these  two  amounts  would  change  the 
amount  which  the  plaintiff  would  recover 
against  Cooke  personally. 

The  necessary  effect  of  admitting  the  as- 
signee to  defend  the  suit  upon  its  merits  was 
to  suspend  the  original  decree  against  Cooke, 
if  it  did  not  actually  vacate  it;  and  the  decree 
finally  entered,  although  it  purports  to  modify 
the  original  decree,  in  effect  vacated  it,  except 
that  part  of  the  decree  which  dismisses  the  bill 
and  supplemental  bill  as  to  all  the  defendants 
but  Cooke,  and  dismisses  the  cross-bill.  Indeed, 
the  original  decree  did  not  define  the  amount 
for  which  execution  should  issue  against  Cooke, 
and  ought  not  to  have  been  entered  in  the  form 
in  which  it  was  entered.  After  the  assignment 
in  insolvency,  if  the  assignee  claimed  the  prop- 
erty, Cooke  had  no  interest  in  it  except  to  have 
it  properly  applied  in  payment  of  his  debts,  un- 
less there  was  a  remainder  which  should  be 
paid  to  him,  and  no  other  interest  in  the  suit 
except  to  prevent  the  plaintiff  from  obtaining 
a  personal  decree  against  him.  If  it  was  ma- 
terial to  the  rights  of  the  assignee  to  show  that 
Cooke  had  not  violated  the  conditions  of  the 
contract,  and  that  Blanchard  did  not  rightfully 
take  possession  of  the  goods  on  November  28, 
1884,  he  should  have  been  permitted  to  prove 
these  facts,  in  the  same  manner  as  a  creditor 
who  had  levied  an  execution  against  Cooke 
upon  the  property  might  prove  them.  The  as- 
signee is  not  so  far  in  privity  with  Cooke  that 
a  decree  against  Cooke  would  be  conclusive 
upon  the  assignee. 

For  the  same  reason,  if  the  evidence  offered 
that  Cooke  never  consented  to  Blanchord's  tak- 
ing possession  and  refused  any  such  consent 
was  material,  it  should  have  been  admitted; 
but,  as  we  read  the  bill,  it  contains  no  allega- 
tion of  any  such  consent,  and  is  to  be  construed 
to  mean  that  Blanchard  took  possession  with- 
out the  consent  of  Cooke,  and  that  Cooke  refused 
to  release  any  rights  he  had  in  the  property. 
There  seems  to  have  been  no  exceptions  taken 
to  the  findings  of  the  court  upon  the  original 
indebtedness  of  Cooke  to  Blanchard  under  the 
contract,  or  to  the  amount  of  the  payments 
mode  by  Cooke  to  Blanchard.  The  value  of  the 
goods  which  had  been  purchased  by  the  de- 
1  fendant  of  other  persons  than  the  plaintiff,  and 
which  were  included  in  the  goods  of  which  the 
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E lain  tiff  took  possession  on  November  28, 1884, ; 
not  found,  although  the  court  finds  that  they 
constituted  a  large  portion  of  the  goods.   The  ! 
court  also  finds  that  the  amount  of  goods  pur- 1 
chased  by  Cooke  in  September,  October,  and  ; 
November,  1884,  on  credit,  the  bills  of  which  j 
remained  unpaid,  was  $6,467.84,  and  that  the  J 
greater  part  of  these  goods  were  in  the  store  on 
November  28, 1884.    Fraud,  either  at  common 
law  or  under  the  statute  relating  to  insolvency, 
is  not  set  up  in  the  answer. 

The  principal  questions  in  the  case  are: 
What  are  the  rights  of  the  plaintiff  and  of  the 
assignee  to  these  goods  or  the  proceeds  of  them, 
assuming  that  Blanch  a  rd  took  possession  of 
them  on  November  28,  1884,  for  an  alleged 
breach  of  the  contract?  and,  How  are  these 
rights  affected,  if  the  fact  was  that  there  was 
then  no  breach  of  the  contract  by  Cooke? 

The  contract  is  of  a  sale  of  a  stock  of  goods 
by  Blancbard  to  Cooke  for  the  sum  of  $14,- 
214.94,  and  a  delivery  of  possession  to  Cooke, 
"  with  full  powers  and  authority  to  manage, 
deal  with,  and  sell  the  same  in  the  regular 
course  of  business  as  a  retail  dealer  of  diy 
goods;"  and  it  provides  "that,  for  the  security 
of  said  Blancbard,  the  legal  title  in  said  goods 
shall  be  and  remain  in  said  Blanchard  until 
said  sum  of  $14,214.94,  with  interest  at  the  rate 
of  7  per  cent  per  annum,  shall  have  been 
fully  paid,  it  being  agreed,  however,  that  said 
title  may  vest  in  said  Cooke  in  the  proportion 
to  the  amount  which  at  any  time  he  shall  have 
paid  on  account  of  said  $14,214.94,  and  inter- 
est." This  relates  to  the  goods  sold  by  the 
plaintiff.  The  clause  cited  then  proceeds  as 
follows:  "  Said  Cooke  hereby  covenanting  and 
agreeing  that  said  Blancbard  shall  be  the  legal 
owner  of  a  fractional  part  of  the  stock  of  goods 
in  said  store,  whether  it  be  these  goods  or  goods 
subsequently  purchased  by  said  Cooke;  which 
fractional  part  shall  at  all  times  bear  the  same 
proportion  to  the  balance  of  $14,214.94  and  in- 
terest then  unpaid  and  due  from  said  Cooke 
that  the  whole  amount  of  goods  now  bears  to 
said  sum  of  $14,214.94."  This  contract  can- 
not be  considered  as  a  legal  mortgage  either  of 
the  goods  bought  of  Blanchard  or  of  the  goods 
subsequently  bought  of  other  persons.  It  does 
not  purport  to  convey  to  Cooke  the  title  in  the 
stock  of  goods  that  belonged  to  Blanchard, 
and  then  to  reconvey  that  title  in  mortgage  to 
Blanchard.  As  to  this  stock  of  goods,  it  pur- 
ports to  be  a  conditional  sale,  with  a  provision 
whereby  the  title  to  a  fractional  part  of  the 
goods  shall  vest  absolutely  in  Cooke  upon  pay- 
ments of  portions  of  the  amount  due.  As  to 
the  after-acquired  goods,  the  contract  operates 
only  by  way  of  covenaift;  it  does  not  purport 
to  be  a  present  conveyance  to  Blanchard  of  the 
title,  defeasible  upon  the  performance  by  Cooke 
of  his  part  of  the  contract. 

The  assignee  in  effect  concedes  that  Blanch- 
ard is  entitled  to  his  fractional  part  of  such  of 
the  goods  sold  by  him  as  were  on  hand  when 
he  took  possession.  Under  this  conditional  sale, 
if  Cooke  did  not  comply  with  the  conditions  of 
purchase,  Blanchard  had  the  right  to  take  pos- 
session of  such  of  the  original  stock  of  goods 
as  could  be  identified,  either  as  owner  or  as 
owner  in  common  with  Cooke;  and  whether  he 
took  possession  or  not,  his  legal  title  remained. 
The  plaintiff  contends  that  he  is  entitled  to  the 
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whole  of  the  goods  as  security  that  his  debt  be 
fully  paid. 

The  contract  must  be  enforced  according  to 
the  intent  of  the  parties  as  expressed  in  it;  and 
we  think  that,  construing  all  its  provisions,  the 
interest  of  the  plaintiff  in  the  goods,  if  Cooke 
made  payments  on  account,  was  intended  to  be 
fractional;  that  this  interest  is  to  be  determined 
by  ascertaining  the  amount  due  the  plaintiff  on 
November  28,  1884,  when  he  took  possession, 
computing  it  with  interest  at  the  rate  of  7 
per  cent,  according  to  the  Massachusetts  rule 
when  partial  payments  have  been  made.  Dean 
v.  Williams,  17  Mass.  417.  If  the  amount 
thus  computed  equals  or  exceeds  $14,214.04, 
then  Blanchard  is  entitled  to  all  the  proceeds 
of  the  goods  which  are  a  part  of  the  original 
stock;  i?  the  amount  is  less  than  $14,214.94, 
then  Blancbard  is  entitled  to  a  fractional  part, 
of  which  fraction  $14,214.94  is  the  denomi- 
nator, and  the  amount  thus  found  due  him  is 
the  numerator;  and  the  assignee  of  Cooke  is  en- 
titled to  the  remaining  fractional  part.  What- 
ever Blancbard  receives  of  these  proceeds  he 
receives  as  security  for  the  payment  of  his 
debt.  The  provision  that  "  Blancbard  shall  be 
the  legal  owner  of  a  fractional  part  of  the  stock 
of  goons  in  said  store,  whether  it  be  these  goods 
or  goods  subsequently  purchased  by  said  Cooke, 
which  fractional  part  shall  at  all  times  bear 
the  same  proportion  to  the  balance  of  $14,214.94 
and  interest  then  unpaid  and'  due  from  said 
Cooke  that  the  whole  amount  of  goods  now 
bears  to  said  sum  of  $14,214.94,"  if  construed 
literally,  states  ratios  of  equality.  By  trans- 
posing two  of  the  terms  the  clause  becomes  in- 
telligible, and  it  then  would  read:  "Blancb- 
ard's  fractional  part  shall  at  all  times  bear  the 
same  proportion  to  the  whole  amount  of  goods 
as  the  balance  of  $14,214.94  and  interest  then 
unpaid  bears  to  $14,214.94."  This  seems  to  us 
the  intention  of  the  parties,  and  is  the  view 
taken  by  the  superior  court,  as  we  understand 
the  report. 

The  principal  contest  in  the  case  is  as  to  the 
rights  of  the  parties  to  the  proceeds  of  the 
goods  bought  by  Cooke  of  other  parties  than 
the  plaintiff,  after  the  plaintiff's  sale  to  him. 
By  the  agreement.Cooke  covenants  that  Blanch- 
ard shall  be  the  legal  owner  of  the  same  frac- 
tional part  of  these  goods  as  of  the  goods 
bought  of  Blanchard.  That  such  a  covenant 
would  be  inoperative  to  transfer  the  title  to 
Blanchard  as  against  an  •attaching  creditor  of 
Cooke  or  his  assignee  in  insolvency,  if  Blanch- 
ard had  not  first  taken  possession,  seems  cer- 
tain. Chase  v.  Benny,  180  Mass.  566;  Hunt- 
ington v.  Clemenee,  108  Mass.  482;  Wilson  v. 
Russell,  186  Mass.  211;  Potter  v.  Boston  Loco- 
motive Works,  12  Gray,  154;  PeUis  v.  Kellogg, 
7  Cush.  456. 

The  effect  of  mortgages  of  after-acquired 
property  has  been  considered  in  Jones  v.  Ridi- 
ardson,  10  Met.  481;  Rowley  v.  Rice,  11  Met. 
838;  Moody  v.  Wright,  18  Met  17;  Barnard  v. 
Eaton,  2  Cush.  808;  Howe  v.  Freeman,  14  Gray, 
566,  577;  Chesley  v.  Josselyn,  7  Gray,  490.  It 
was  held  in  the  early  cases  that  at  law  a  mort- 
gage of  chattels  does  not  convey  property  of 
which  the  mortgagor  was  not  the  owner  at  the 
time  of  the  conveyance.  Jones  v.  Richardson, 
ubi  supra,  was  an  action  at  law;  and  the  ques- 
tion was  of  title  to  after-acquired  goods  as  be- 
Digilized  by 
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tween  a  mortgagee  and  an  attaching  creditor. 
The  mortgagee  offered  to  prove  that  he  had 
taken  possession  of  the  goods  for  the  purpose 
of  foreclosing  his  mortgage.  The  court  says: 
"But  although  the  mortgagee  with  such  a 
power  (a  power  to  take  possession  of  all  the 
goods,  including  those  afterwards  acquired) 
would  be  justified  in  seizing  the  goods  of  the 
mortgagor  purchased  by  him  subsequently  to 
the  date  of  the  mortgage,  it  would  not  vest 
the  property  in  the  mortgagee."  The  plaintiff 
"  did  not  prove  nor  offer  to  prove  any  act  done 
by  the  mortgagor,  after  the  mortgage  deed  was 
executed,  by  which  he  ratified  the  same  as  to 
the  after-acquired  property.  All  he  offered  to 
prove  was  that  he  had  taken  possession  of  the 
goods  before  the  attachment.  But  this  evi- 
dently was  irrelevant."  "  As  to  such  property 
the  mortgage  could  not  be  valid  except  as  be- 
tween the  parties  thereto,  unless  such  goods 
were  delivered  by  the  mortgagor  to  the  mort- 
gagee with  the  intention  to  ratify  the  mortgage, 
and  the  mortgagee  retained  open  possession  of 
the  same  until  the  time  of  the  attachment." 
And  that  "  the  record  of  the  mortgage  is  no 
sufficient  notice  of  a  legal  incumbrance  as  to 
Buhsequently-acquired  property." 

A  delivery  to  the  mortgagee  or  a  taking  pos- 
session by  him  with  the  consent  of  the  mort- 
gagor, before  the  attachment,  when  the/ mort- 
gagee retained  possession,  was  held  in  Rowley 
v.  Rice,  ubi  supra,  to  give  to  the  mortgagee, 
either  as  a  pledgee  or  as  a  mortgagee,  the  right 
to  hold  the  goods  as  against  an  attaching  credi- 
tor. See  Codman  v.  Freeman,  8  Cush.  806, 809. 

In  Moody  v.  Wright,  ubi  supra,  which  was  a 
suit  in  equity  under  Stat.  1888.  chap.  163,  §  18, 
the  mortgagee  had  not  taken  possession,  and  it 
was  held  that  tbe  mortgage  was  void  as  against 
an  assignee  in  insolvency.  Tbe  reason  given 
is  "the  want  of  any  binding  original  contract 
which  per  se  could  have  force  and  effect  to 
charge  the  after-acquired  property  without 
some  further  act  of  the  parties  after  the  prop- 
erty should  have  come  into  existence.  Such 
act  we  deem  to  have  been  necessary  to  perfect 
the  title  of  the  petitioner,  whether  bis  rights  of 
property  in  such  after-acquired  articles  are 
sought  to  be  enforced  in  equity  or  at  law."  And 
it  is  said  that  "a  stipulation  that  future-ac- 
quired property  shall  be  holden  as  security  for 
some  present  engagement  is  an  executory  agree- 
ment of  such  a  character  that  the  creditor  with 
whom  it  is  made  may,  under  it,  take  the  prop- 
erty into  his  possession,  when  it  comes  into  ex- 
istence and  is  the  subject  of  transfer  by  his 
debtor,  and  hold  it  for  his  security;  and  when 
he  has  so  taken  it  into  his  possession  before  any 
attachment  has  been  made  of  the  same,  or  any 
alienation  thereof,  such  creditor,  under  his  ex- 
ecutory agreement,  may  bold  the  same." 

In  ChesJey  v.  Josselyn,  ubi  supra,  it  was  said: 
"Whatever  may  be  the  agreement  of  the 
parties,  the  mortgage  cannot  bind  property 
subsequently  acquired,  without  some  further 
act  of  assurance  or  ratification."  In  Chase  v. 
Denny,  ubi  supra,  the  dictum  declared  in  Moody 
Wright  was  recognized  and  enforced  in  an 
action  at  law.  The  rule' was  stated  to  be  that 
if  "  the  after-acquired  property  is  taken  by  the 
mortgagee  into  his  possession  before  the  inter- 
vention of  any  rights  of  third  persons,  he  holds 
it  under  a  valid  lien  by  the  operation  of  the 
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provision  of  the  mortgage  in  regard  to  it." 
The  taking  of  possession  was  the  assertion  of  a 
right  which  had  been  previously  acquired  by 
the  mortgagee;  and  it  could  be  asserted  after 
the  mortgagor  had  become  actually  insolvent, 
if  the  rights  of  third  persons  had  not  inter- 
vened. 

In  Brett  v.  Carter,  2  Lowell,  458,  it  was  de- 
cided that  a  mortgage  of  after-acquired  chat- 
tels, which  we  infer  bad  been  duly  recorded, 
was  good  against  an  assignee  in  bankruptcy, 
although  it  does  not  appear  that  possession  had 
been  taken  bv  the  mortgagee;  and  it  was  sug- 
gested that  this  court  might  reverse  the  deci- 
sion in  Moody  v.  Wright.  Judge  Lowell  fol- 
lowed the  decisions  in  England  and  in  some  of 
the  States  of  this  country,  and  cites  the  case  of 
Mitchell  v.  Winslow,  2  Story,  680,  which  this 
court  had  refused  to  follow.  But  in  Mitchell 
v.  Winslow  it  ought  to  be  noticed  that  the  deed 
was  duly  recorded,  which  is  perhaps  imma- 
terial, and  that  the  mortgagee  took  actual  pos- 
session of  and  sold  the  property  before  proceed- 
ings in  bankruptcy  were  begun;  and,  although 
the  assignee  in  bankruptcy  acquired  only  the 
rights  of  the  debtor,  while  an  assignee  in  in- 
solvency acquired  something  more,  yet  the  re- 
sult reached  in  that  case  is  in  accordance  with 
the  dictum  in  Moody  v.  Wright,  supra,  and 
with  our  decision  in  the  present  case. 

The  recent  decisions  of  this  court  show  no 
disposition  to  extend  the  law  beyond  the  dictum 
declared  in  Moody  v.  Wright,  supra,  or  to  adopt 
tbe  principles  of  which  Uolwoyd  v.  Marshall,  10 
H.  L.  Cas.  191,  is  the  leading  case.  In  this 
Commonwealth  a  sale  of  personal  chattels  is 
not  good  against  creditors  unless  there  has  been 
a  delivery  of  the  property.  An  unrecorded 
mortgage  of  personal  chattels  is  void  against 
creditors  unless  the  property  is  delivered  to  and 
retained  by  the  mortgagee;  and  a  pledge  of 
chattels  is  equally  void  unless  the  pledgee  re- 
tains possession.  An  executory  agreement  to 
sell  such  chattels  as  are  usually  bought  and 
sold  in  the  market  is  not  one  that  is  specifically 
enforced,  and  it  does  not  create  a  trust;  and, 
besides,  tbe  English  statutes  of  bankruptcy 
give  some  relief  by  vesting  in  the  trustee  in 
bankruptcy  property  of  which  the  bankrupt 
was  the  reputed  or  ostensible  owner  with  the 
consentof  the  true  owner,— a  doctrine  unknown 
to  our  laws.  The  facts  in  this  case  show  that 
contracts  for  security  on  after-acquired  chattels 
may  operate  as  traps  to  catch  other  creditors, 
even  when  no  fraud  was  intended;  and  we  are 
satisfied  with  the  rule  that  to  enable  a  mort- 
gagee, as  against  an  attaching  creditor  or  an 
assignee  in  insolvency.to  hold  chattels  acquired 
after  the  execution  of  a  mortgage,  there  must 
be  a  delivery  to  him,  or  possession  must  be 
rightfully  taken  by  him  before,  and  the  posses- 
sion must  be  retained  until,  they  have  been  at- 
tached or  levied  upon  by  creditors,  or  before 
proceedings  in  insolvency  are  begun. 

The  only  apparent  change  in  our  decisions  is 
that,  by  the  recent  cases,  possession  of  after-ac- 
quired chattels  rightfully  taken  by  a  mortgagee 
under  the  power  contained  in  the  mortgage,  if 
the  possession  is  retained,  vests  the  title  in  tbe 
mortgagee  as  against  third  persons,  and  a  de- 
livery by  the  mortgagor  is  no  longer  held  to  be 
essential.  In  these  cases,  except  perhaps  Row- 
ley v.  Rice,  the  mortgages  were  in  fact  duly  re- 
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corded,  but  this  does  not  appear  to  have  been 
considered  material  except  upon  the  question 
of  fraud.  The  record  of  a  mortgage  of  after- 
acquired  chattels  has  never  been  held  sufficient 
to  make  the  mortgage  valid  against  other  per- 
sons than  the  parties  to  it.  Such  a  mortgage 
has  not  been  considered  to  be  within  the  "pro- 
visions of  the  statute  relating  to  the  record  of 
mortgages.  Jones  v.  Richardson,  ubi  supra.  ■ 
In  the  present  case  the  contract  is  not  a  mort- 
gage, and  it  was  not  recorded,  and  there  is  no 
express  provision  that  Blanch  a  rd  may  take 
possession  for  breach  of  the  contract.  No  ac- 
tual fraud  is  alleged,  and  we  cannot  say  that 
the  contract,  on  its  face,  is  fraudulent  and  void 
as  to  creditors.  A  mortgage  is  not  void  as  mat- 
ter of  law  because  it  permits  the  mortgagor  to 
remain  in  possession  and  sell  the  goods  in  the 
ordinary  course  of  busiuess.  Such  a  provision 
is  at  most  only  evidence  of  a  fraudulent  pur- 
pose, and  we  think  that  the  same  principle  ap- 
plies to  this  contract.  Fletcher  v.  Powers,  131 
Mass.  838. 

As  the  effect  of  the  contract  is  that  Cooke 
covenants  that  the  legal  title  to  a  fractional  part 
of  the  after-acquired  goods  shall  vest  in  Blanch- 
ard  as  security  for  the  payment  of  the  debt 
due  to  him,  Blanchard's position  even  inequity 
ought  not  to  be  better  than  if  he  held  an  unre- 
corded mortgage  of  these  after-acquired  goods 
as  security  for  the  debt;  and  a  mortgage  of 
after-acquired  goods  cannot  in  any  event  give 
a  better  title  than  a  mortgage  of  goods  belong- 
ing to  the  mortgagor  when  the  mortgage  is  ex- 
ecuted. Our  statutes  concerning  mortgages  of 
personal  chattels  provide:  "Unless  a  mortgage 
is  recorded  as  aforesaid  within  fifteen  days 
after  the  date  thereof,  or  unless  the  property 
mortgaged  is  delivered  to  and  retained  by  the 
mortgagee,  the  mortgage  shall  not  be  valid 
against  any  person  other  than  the  parties  there- 
to, except  as  is  hereinafter  provided."  Pub. 
Stat.  chap.  192,  §  1.  An  assignee  in  insolvency 
is  not  one  of  the  parties  within  the  meaning  of 
the  statutes.  The  limitation  of  the  time  of  re- 
cord was  first  enacted  in  Stat.  1874,  chap.  Ill, 
§  1  (see  Stat.  1875,  chap.  14);  and  before  this 
statute  it  was  sufficient  if  the  record  was  made 
at  any  time  before  the  rights  of  third  persons 
had  intervened.    MitclieU  v.  Black,  6  Gray,  100. 

We  think  that  the  limitation  of  time  within 
which  the  mortgage  must  be  recorded  to  make 
the  record  effectual  does  not  apply  to  the  time 
within  which  mortgaged  property,  if  the  mort- 
gage is  unrecorded^  must  be  delivered  to  and 
retained  by  the  mortgagee:  and  that  it  is  suffi- 
cient if  the  property  is  delivered  to  the  mort- 
gagee before,  and  is  retained  by  him  until,  the 
rights  of  third  persons  have  attached.  Carpen- 
ter v.  Smiling,  97  Mass.  452;  Wright  v.  Tetlow, 
99  .Mass.  897. 

In  Wright  v.  Tetlow,  ubi  supra,  it  is  said  : 
"The  manifest  intention  of  the  Legislature  was 
to  require,  in  the  case  of  an  unrecorded  mort- 
gage of  chattels,  such  delivery  of  possession  as 
would  be  necessary  in  the  case  of  an  absolute 
sale,  which  need  not  be  recorded." '  In  the  case 
of  the  sale  of  a  chattel  which  is  identified,  the 
title  to  which  has  passed  as  between  the  parties, 
and  upon  which  the  vendor  has  no  lien  for  the 
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price,  and  when  it  is  the  duty  of  the  vendor  to 
deliver  the  chattel  immediately  to  the  vendee, 
we  are  not  aware  that  it  has  ever  been  held  that 
possession  rightfully  obtained  by  the  vendee 
and  retained  by  him  did  not  constitute  a  deliv- 
ery as  against  third  persons,  although  the  ven- 
dor had  done  no  act  indicating  an  intention  to 
deliver.  Our  recent  decisions  have  therefore 
proceeded  upon  the  theory — which  by  a  dictum 
in  Jones  v.  Bicliardson,  supra,  was  denied, 
— that,  when  the  chattels  are  acquired  and  are 
identified  by  the  terms  of  the  mortgage,  the 
title  passes  as  between  the  parties;  and  a  pos- 
session rightfully  obtained  by  the  mortgagee 
and  retained  by  him  vests  the  title  in  him  as 
against  third  persons  whose  rights  have  not  at- 
tached before  the  possession  is  taken;  and  that 
delivery  by  the  mortgagor  is  not  necessary;  and 
in  the  case  of  informal  instruments,  not  techni- 
cally mortgages,  and  not  recorded,  this  has 
been  distinctly  decided.  Mitchell  v.  Black ; 
Wilson  v.  BusseU,  and  Chase  v.  Denny,  supra. 
See  Huntington  v.  Clemenre,  supra. 

Following  the  analogy  of  these  cases,  if  the 
contract  between  the  plaintiff  and  defendant 
Cooke  was  not  actually  fraudulent  and  void  as 
against  the  creditors  of  Cooke,  either  at  com- 
mon law  or  under  the  statutes  relating  to  in- 
solvency, and  if  the  plaintiff  rightfully  took 
possession  of  the  goods  before  they  were  at- 
tached or  before  proceedings  in  insolvency  were 
instituted,  and  retained  this  possession,  we 
think  his  title,  to  the  extent  of  his  interest,  is 
good  against  the  assignee  in  insolvency.  This 
is  in  effect  the  ruling  of  the  superior  court. 
But  the  plaintiff's  possession  must  be  rightful 
in  order  to  enable  him  successfully  to  assert  his 
title  against  the  assignee.  If  he  bad  no  right 
to  take  possession  when  he  took  it,  his  posses- 
sion cannot  avail  him.  Our  construction  of 
the  contract  is  that  Blanchard  had  not  the  right 
to  take  possession  unless  there  had  been  some 
breach  of  the  contract  by  Cooke;  but,  if  there 
had  been  a  substantial  breach,  that  the  plain- 
tiff had  this  right  while  the  default  continued. 
The  evidence  offered  by  the  assignee,  "that 
there  had  been  no  breach  of  said  contract  by 
said  Cooke,  on  or  before  November  28,  1884,  * 
should  therefore  have  been  admitted.  The  as- 
signee was  not  concluded  on  this  issue  by  the 
decree  which  had  been  entered  against  Cooke. 
The  plaintiff's  title  to  that  part  of  the  original 
stock  which  can  be  identified  has  not  been 
lost,  whether  he  rightfully  took  possession  or 
not. 

The  decree  entered  on  January  11,  1886,  ex- 
cept that  part  of  it  which  dismisses  the  cross- 
bill and  dismisses  the  bill  and  supplemental  bill 
as  to  all  the  defendants  but  Cooke,  is  reversed, 
and  the  final  decree  entered  on  June  2,  1886,  is 
also  reversed.  Cooke  is  to  have  leave  to  plead 
his  discharge  in  insolvency,  and  to  be  heard 
upon  it.  It  is  in  the  discretion  of  the  superior 
court  whether  the  decree  taking  the  bill  as  con- 
fessed against  Cooke  be  vacated  or  not,  and 
whether  any  of  the  parties  be  permitted  to 
amend  their  pleadings.  The  cause  is  remanded 
to  the  Superior  Court  for  further  proceedings 
in  accordance  with  this  opinion. 

So  ordered. 
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WILLIAM  ROGERS  MANUFACTURING 
CO. 

SIMPSON,  HALL,  MILLER,  &  CO.* 

1.  The  law  permits  the  manufacturer  to 
use  hie  own  name  as  a  trademark, 

but  such  use  exposes  him  to  the  danger 
that  some  other  person  bearing  the 
same  name  may  be  the  manufacturer  of 
similar  articles,  and  may  impress  it  upon 
them,  thereby  creating  a  possibility  of 
mistake  on  toe  part  of  the  consumer  as 
to  the  origin  and  ownership  of  the  arti- 
cles they  are  about  to  buy;  but  such 
possibility  of  mistake  does  not  render 
the  use  of  the  name  necessarily,  as  a 
matter  of  law,  a  fraudulent  misrepre- 
sentation,—  actual  fraudulent  intent 
must  be  proven  as  a  fact. 

2.  The  law  also  gives  to  the  manufacturer 
the  riijht  to  use  his  own  name  as  a 
mark  upon  his  goods,  although  it  be 
the  same  as  that  of  another  manu- 
facturer of  similar  goods  who  has  pre- 
viously made  his  name  part  of  his  own 
trademark,  if  in  such  use  by  the  former 
there  is  no  false  representations. 

8.  If  the  first  appropriator  of  his  name  as 
a  mark  adopts  the  name  simply,  with- 
out any  accompanying  word  or  symbol, 
or  prefix  or  suffix,  another  manufacturer 
of  similar  goods  having  the  same  name 
may  lawfully  impress  it  upon  his  goods, 
if  he  accompanies  it  by  such  distinguish- 
ing devices  of  prefix  or  suffix  that  a 
consumer  who  will  take  note  of  the 
whole  will  not  be  misled.  But  the  sec- 
ond may  not  use  his  name  in  connection 
with  like  marks,  figures,  symbols,  or 
words  as  those  used  by  the  first  ap- 
propriator; nor  with  such  as  so  closely 
resemble  that  the  association  will  prob- 
ably mislead;  nor  make  such  use  with 
intent  to  mislead. 
4.  Where  the  plaintiff,  a  corporation, 
engaged  in  the  manufacture  of  silver- 
plated  ware,  had  a  right  to  the  use  of 
trademarks  as  follows,  "Wm.  Rogers 
Mfg.  Co."— "1865,  Wm.  Rogers  Mfg. 
Co"— "(Anchor)  Win.  Rogers  &  Son," 
having  secured  such  right  by  assign- 
ment from  William  Rogers.  Sr.;  and 
by  long-continued  use,  William  Rog- 
ers, Jr.,  son  of  William  Rogers,  Sr., 
who  from  boyhood  had  had  connection 
with  the  manufacture  of  such  ware  by 
the  various  concerns  with  which  his 
father  was  connected,  and,  by  reason 
thereof,  since  1864  to  this  present,  has 
had  a  valuable  independent  reputation 
in  the  market  for  skill  and  integrity  in 
such  manufacture,  as  a  manufacturer  of 
silver-plated  ware,  had  the  right  to  im- 
press thereon  the  stamp  "(Eagle)  Wm. 
Rogers  (Star):"  Held,  that  said  Will- 
iam Rogers,  Jr.,  had  the  right  to  con- 
tract with  a  manufacturing  com- 
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Eany  that  it  should  make  the  ware  for 
im  under  his  supervision,  he  to  receive, 
sell,  and  stamp  for  himself;  the  corpor- 
ation to  receive  a  percentage  for  its 
labor  and  capital,  he  a  percentage  for  his 
skill,  supervision,  labor,  and  valuable 
reputation  in  the  market:  or,  he  had  a 
right  to  contract  with  a  manufacturing 
company  that  it  should  furnish  machin- 
ery and  materials,  he  the  supervising, 
labor  and  skill,  the  valuable  reputation 
and  stamp,  giving  the  corporation  the 
use  of  the  latter;  the  corporation  selling 
the  ware  ana  receiving  payment  there- 
for; the  profits  being  divided  equally,— 
there  existing  on  thepartof  neither  con- 
tracting party  in  either  case  any  intent 
to  mislead  consumers. 
5.  The  finding  by  the  committee  that  a 
circular  issued  by  the  corporation  de- 
fendant with  which  William  Rogers.  Jr., 
contracted,  "is  not  misleading  to  a  per- 
son familiar  with  the  facts  stated  there- 
in, and  with  the  fact  that  Wm.  Rogers, 
Sr.  died  in  1878;  but  persons  not  so  fa- 
miliar might  be  led  by  it  to  suppose 
that  the  Wm.  Rogers  who  was  the  inven- 
tor of  sectional  plate  in  1855,  was  in  the 
employ  of  the  defendant  at  the  time  the 
circular  was  printed,"— will  not  author- 
ise an  injunction  restraining  the  de- 
fendant from  the  use  of  the  circular. 

(Hartford  Filed  April,  1887.) 

CASE  reserved.    Complaint  dismissed. 
Complaint  for  the  violation  of  certain  al- 
leged trademark  rights,  and  prayer  for  an  in- 
junction. 

The  case  was  referred  to  a  committee  who 
found  the  facts  and  reports  them  to  the  super- 
ior court  which  reserved  the  case  for  the  ad- 
vice of  this  court. 

The  facts  material  to  the  questions  decided 
appear  from  the  opinion. 

Messrs.  O.  H.  &  J.  P.  Piatt,  for  plaintiff. 

Messrs.  C.  E.  Mitchell  and  C.  R.  Inger- 
■  oil,  for  defendant: 

The  defendant  has  not  exceeded  its  lawful 
rights,  even  if  the  plaintiff  has  lawful  trade- 
marks, as  claimed. 

Rogers  v.  Rogers,  58  Conn.  121 ;  Meriden  Bri- 
tannia Co.  v.  Parker,  89  Conn.  450;  Williams 
v.  Brooks,  50  Conn.  278;  Hallett  v.  Cumston, 
110  Mass.  29;  Rogers  Mfg.  Co.  v.  Rogers  & 
Spurr  Mfg.  Co.  11  Fed.  Rep.  495. 

The  plaintiff  has  no  lawful  title  to  any  of 
the  trademarks  mentioned  in  the  complaint. 

Meriden  Britannia  Co.  v.  Parker,  89  Conn. 
456;  Ball  v.  Barrows,  82  L.  J.  N.  S.  Ch.  548: 
HaU  v.  Barrows,  4  De  G.  J.  &  S.  150;  Leather 
Cloth  Co.  v.  American  Leather  Clotli  Co.  4  De  G. 
J.  &  8.  137;  S.  C.  11  H.  L.  C.  523;  Bury  v. 
Bedford,  4  De  G.  J.  &  S.  852;  Re  Sweeey,  62 
How.  Pr.  215. 

The  plaintiff  has,  by  its  conduct  in  connec- 
tion with  its  stamps,  disentitled  itself  to  relief 
in  equity. 

Leather  Cloth  Co.  v.  American  Leather  Cloth 
Co.  4  De  G.  J.  &  S.  137;  Edelsten  v.  Vick,  11 
Hare,  78 ;  Post  v.  Mars/i,  L.  R.  16  Ch.  Div. 
895;  Fetridge  v.  Wells,  18  How.  Pr.  885;  Palm- 
er v.  Harris.  60  Pa.  156  ;  Laird  v.  Wilder,  9 
Bush,  131;  Wolfe  v.  Burke,  56  N.  Y.  115; 
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solidated  Fruit  Jar  Co.  v.  Dorfling,  6  Am.  L. 
T.  N.  8.  511;  Manhattan  v.  Wood,  23  U.  S. 
Pat.  Gaz.  1925 ;  Seabury  v.  Orottenor,  14 
Blatchf.  C.  Ct.  262;  Helmbold  v.  Btlmbold  Mfg. 
Go.  58  How.  Pr.  453;  ConneU  v.  Seed,  128  Mass. 
477;  Burton  v.  Stratum,  78  L.  T.  849;  McNair 
v.  Cleave,  9  Phila.  155. 

Pardee,  J.,  delivered  the  opinion  of  the 
court: 

Between  the  years  1847  and  1850,  William 
Rogers,  Sr.,  acquired,  and  preserved  to  his 
death  in  1872,  a  valuable  reputation  in  the  mar- 
ket as  a  skillful  and  honest  manufacturer  of  sil- 
ver-plated ware.  His  son,  William  Rogers,  Jr. , 
from  boyhood  had  connection  with  the  manu- 
facture of  such  ware  by  the  various  concerns 
with  which  his  father  was  connected.  By  rea- 
son thereof  since  1864  to  this  present,  he  has  bad 
a  valuable  independent  reputation  in  the  market 
for  skill  and  integrity  in  such  manufacture. 

The  plaintiff  is  a  corporation  organized  in 
1872,  and  engaged  in  the  manufacture  of  silver- 
plated  ware  at  Hartford,  using  since  its  organi- 
zation trademarks  as  follows,  viz. :  "Wm.  Rog- 
ers Mfg.  Co.;"  "1865,  Wm.  Rogers  Mfg.  Co." 
and  "(Anchor)  Wm.  Rogers  &  Son,"  claiming 
to  own  the  exclusive  right  to  them  by  the  as- 
sent of  Wm.  Rogers,  Sr.,  and  by  long  contin- 
ued use,  and  denying  to  the  defendant  and 
Wm.  Rogers,  Jr.,  the  right  to  use  any  stamp  of 
which  the  word  "Rogers"  shall  be  a  distinctive 
and  characteristic  part.  The  defendant  is  a 
corporation  engaged  in  the  manufacture  of 
silver-plated  ware  at  Wallingford,  Conn.  In 
1878  it  made  a  contract  with  Wm.  Rogers,  Jr., 
by  which  it  was  agreed  that  he  shouldexercise 
his  skill  in  supervising  the  process  of  manu- 
facture, and  control  the  quality  and  style  of 
ware,  and  allow  his  name  to  be  stamped  there- 
on, and  defend  the  use  thereof.  The  consid- 
eration for  this  agreement  is  a  commission  upon 
sales.  Wm.  Rogers,  Jr.,  has  performed  his  con- 
tract in  every  particular.  The  ware  has  been 
sent  into  market  bearing  the  stamp  "(Eagle) 
Wm.  Rogers  (Star)."  This  stamp  is  liable,  to 
mislead  those  dealers  and  consumers  who  take 
note  of  the  word  "Rogers"  or  words  "Wm. 
Rogers"  only,  or  who  are  not  familiar  with  the 
stamps  of  the  plaintiff,  of  which  the  plaintiff 
complains. 

The  complaint  and  briefs  of  the  plaintiff 
make  it  quite  clear  that  the  one  valuable  word 
in  its  name  and  trademarks,  the  one  word 
which  it  is  the  purpose  of  this  proceeding  to 
preserve  for  its  sole  and  exclusive  use  upon  sil- 
ver plated  ware,  is  the  word  "Rogers,"  the 
right  to  the  possession  and  use  of  which  it  de- 
rived from  Wm.  Rogers,  Sr.,  and  it  denies  to 
Wm.  Rogers,  Jr.,  the  right  either  to  manufac- 
ture silver-plated  ware  without  intervention  of 
any  agency,  and  stamp  bis  name  thereon;  or 
the  right  to  manufacture  through  the  agency  of 
the  defendant,  and  stamp:  or  the  right  to  man- 
ufacture under  the  particular  arrangement 
which  exists  for  that  purpose  with  thedefendant, 
and  stamp.  The  prayer  is  that  the  defendant 
be  enjoined  from  every  form  of  representation 
that  Wm.  Rogers,  Sr.,  is  in  any  way  con- 
nected with  it  in  the  manufacture  of  silver- 
plated  ware,  and  from  offering  for  sale  any 
ware  upon  which  is  impressed  any  mark  or  de- 


vice of  which  the  words  "  Wm.  Rogers"  are  the 
distinctive  and  characteristic  part. 

The  following  are  among  the  additional  facts 
of  the  case:  The  defendant  was  well  aware  of 
the  value  of  the  name  "Rogers"  on  spoons,  if  it 
represented  a  person  who  had  belonged  to  the 
family  of  Wm.  Rogers,  Sr.,  had  been  connected 
with  him  in  the  manufacture  of  silver-plated 
goods,  and  had  acquired  a  valuable  reputation 
m  the  market  for  skill  in  that  art.  It  entered 
into  the  contract  with  Wm.  Rogers,  Jr.,  for 
the  purpose  of  using  his  name  upon  such  goods 
as  should  be  the  result  of  his  skill;  and  of  avail- 
ing itself  of  his  taste,  skill,  and  judgment;  and 
from  the  belief  that  consumers  would  regard 
spoons  manufactured  under  his  supervision  as 
being  the  goods  of  a  genuine  Rogers  because 
his  skill  had  been  acquired  under  the  instruc- 
tion of  Wm.  Rogers,  Sr. ,  his  father.  It  stamped 
its  goods  (Eagle)  Wm.  Rogers  (Star)  for  the 
purpose  of,  informing  the  public  that  they  were 
the  product  of  the  skill  of  Wm.  Rogers,  Jr., 
for  the  purpose  of  taking  advantage  of  his  rep- 
utation in  the  market;  a  reputation  acquired 
because  of  the  knowledge  of  the  public  that  he 
had  been  associated  with,  and  had  acquired 
skill  in  the  art  from  his  father  and  others.  He 
had  been  known  to  the  trade  during  many 
years,  and  had  acquired  and  retained  a  valu- 
able independent  reputation  in  the  market;  and 
goods  known  to  have  been  the  product  of  his 
skill  alone  had  for  that  reason  a  better  selling 
value.  For  the  preceding  thirteen  years  he 
had  been  almost  constantly  employed  in  con- 
nection with  such  manufacture  with  the  plain- 
tiff and  the  Meriden  Britannia  Co. ,  and  both  of 
those  companies  had  extensively  circulated  his 
portrait  in  connection  with  that  of  bis  father, 
and  had  thus  brought  him  prominently  to  the 
notice  of  the  trade  in  connection  with  his  father. 
He  had  always  insisted  that  his  name  should  be 
used  oulyon  goods  of  a  certain  high  standard  of 
value.  He  does  in  fact  superintend  the  manu- 
facture of  all  articles  upon  which  his  name  is 
placed.  His  stamp  has  a  high  and  independent 
value.  By  the  terms  of  the  contract  between 
the  defendant  and  Wm.  Rogers,  Jr.,  the  latter 
has  the  right  to  authenticate  the  goods  made 
under  his  superintendence  by  stamping  thereon 
his  name,  with  such  accompanying  devices  as 
he  may  adopt.  The  finding  is  that  the  stamp 
"(Eagle)  Wm.  Rogers  (Star/'  was  not  adopted 
by  the  defendant  for  the  purpose  of  imitating 
the  trademark  of  the  plaintiff,  but  as  a  new  ana 
distinctive  trademark  indicating  the  personal 
supervision  and  control  of  Wm.  Rogers,  Jr. 
It  is  also  found  that  the  arrangement  is  valu- 
able to  him,  and  that  it  is  only  through  the  me- 
dium of  this  or  some  similar  contract  that  he  is 
able  to  make  his  special  training  in  the  business 
available  to  himself;  that  the  name  of  Wm. 
Rogers,  Jr.,  is  not  used  by  himself  or  the  de- 
fendant in  such  association  with  place,  or 
marks  or  symbols  or  signs,  or  forms  of  pack- 
ages, or  style  or  color  of  labels,  as  thereby  to 
mislead  consumers;  and  that  the  word  "Rog- 
ers," used  with  or  without  differing  symbols, 
is  the  misleading  word.  As  a  fact,  it  does  mis- 
lead many  consumers  who  are  not  familiar  with 
the  marks  both  of  the  plaintiff  and  the  defend- 
ant, and  many  who  take  no  note  of  anvthing  in 
the  marks  beyond  the  word  "Rogers. 
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This  the  plaintiff  seeks  to  prevent. 
Passing  over  the  defendant's  denial  of  the 
plaintiff's  right  to  the  exclusive  use  of  the  trade- 
mark which  it  has  adopted,  and  assuming,  for 
the  purposes  of  the  case,  that  the  plaintiff  is  a 
person  who,  bearing  the  name  "We  Rogers," 
has  adopted  and  used  his  name  as  a  trademark, 
yet,  the  prayer  for  injunction  must  be  denied. 

By  the  rule  prevailing  in  this  jurisdiction,  the 
facts  of  this  case  have  been  conclusively  settled 
by  the  court  below  acting  through  the  instru- 
mentality of  its  committee.  By  the  finding, 
fraud  in  intent  or  deed  has  been  eliminated 
from  the  case.  The  misleading  has  resulted 
simply  from  the  fact  that  the  plaintiff  and  Wm. 
Rogers,  Jr..  bear  the  same  name,  and  such 
consumers  only  have  been  confused  as  could 
not  take  note  of  the  distinguishing  symbols  ac- 
companying the  use  of  the  name  of  Wm.  Rogers, 
Jr. ,  by  the  defendant. 

When  the  second  bearer  of  a  name  uses  it 
with  due  distinguishing  precautions  and  with- 
out actual  fraudulent  intent,  or  representation 
that  his  wares  are  those  of  the  first,  he  is  not 
responsible  for  such  confusion  as  results  solely 
from  the  fact  of  similarity. 

The  law  permits  a  manufacturer  to  use  his 
name  as  a  trademark.  If  he  has  the  confidence 
of  the  public  in  bis  integrity  and  skill,  his  name 
will  doubtless  be  for  some  reasons  the  most  ad- 
vantageous trademark  which  he  can  adopt.  It 
will  be  the  most  forcible  and  permanent  pres- 
entation of  the  fact  that  his  skill  and  integrity 
have  gone  into  the  article  upon  which  his  name 
is  stamped.  But  such  selection  exposes  him  to 
this  danger:  some  other  person  bearing  the 
same  name  may  be  the  manufacturer  of  similar 
articles,  and  may  impress  it  upon  them,  thereby 
creating  a  possibility  of  mistake  on  the  part  of 
consumers  as  to  the  origin  and  ownership 
of  the  article  they  are  about  to  buy.  The  law 
also  gives  to  a  manufacturer  the  right  to  use  his 
own  name  as  a  mark  upon  his  goods  although 
it  be  the  same  as  that  of  another  manufacturer 
of  similar  goods  who  has  previously  made  his 
name  a  part  of  his  own  trademark,  if  in  such 
use  by  the  former  there  is  no  false  representa- 
tion. Because  of  confusion  resulting  from  the 
use  of  identical  names  with  distinguishing  sym- 
bols there  is  not  necessarily,  as  a  matter  of  law, 
a  fraudulent  misrepresentation;  actual  fraud- 
ulent intent  remains  to  be  proven  as  a  fact.  If 
the  first  appropriator  of  his  name  as  a  mark 
adopts  the  name  simply,  without  any  accom- 
panying word  or  symbol  by  way  of  prefix  or 
suffix,  another  manufacturer  of  similar  goods 
having  the  same  name  may  lawfully  impress  it 
upon  his  goods,  if,  as  in  the  case  at  bar,  he  ac- 
companies it  by  such  distinguishing  devices  by 
wav  of  prefix  and  suffix, as  that  a  consumer  who 
will  take  note  of  the  whole  will  not  be  misled. 

And  if  consumers  who  will  take  note  of  noth- 
ing but  the  name  are  misled,  and  there  is  con- 
sequent loss  to  either,  it  must  be  borne  as  the 
result  of  the  act  of  taking  a  name  as  a  trade- 
mark. If  the  first  appropriator  affixes  such 
distinguishing  marks,  figures,  symbols,  or 
words  as  he  may  lawfully  subject  to  his  exclu- 
sive use,  the  second  may  not  use  bis  name  in 
connection  with  like  marks,  figures,  symbols, 
or  words;  nor  with  such  as  so  closely  resemble 
those  of  the  first  as  that  the  association  will 
probably  mislead;  nor  make  such  use  with  in- 
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tent  to  mislead.  Roger*  v.  Rogers,  53  Conn.  131 ; 
Browne,  Trademarks,  2d  ed.  §  420. 

In  Burgees  v.  Burgess,  3  De  G.  M.  &  G.  896 
Lord  Justice  Turner  said  as  follows,  viz.:  "I 
concur  in  the  opinion  that  this  motion  should  be 
refused  with  costs.  No  man  can  have  any  right 
to  represent  his  goods  as  the  goods  of  another 
person,  but  in  applications  of  this  kind  it  must 
be  made  out  that  the  defendant  is  selling  his 
goods  as  the  goods  of  another.  When  a  per- 
son is  selling  goods  under  a  particular  name, 
and  another  person,  not  having  that  name,  is 
using  it,  it  may  be  presumed  that  he  so  uses  it 
to  represent  the  goods,  sold  by  himself,  as  the 
goods  of  the  person  whose  name  he  uses;  but 
when  the  defendant  sells  goods  under  his  own 
name,  and  it  happens  that  the  plaintiff  has  the 
same  name,  it  does  not  follow  that  the  defend- 
ant is  selling  his  goods  as  the  goods  of  the  plain- 
tiff. It  is  a  question  of  evidence  in  each  case 
whether  there  is  a  false  representation  or' not." 

Of  this  in  Mauam  v.  Thorlexfs  Cattle  Food 
Go.  L.  R.  14  Ch.  Div.  748,  Lord  Justice  James 
said  as  follows,  viz. :  "  That  I  take  to  be  an  ac- 
curate statement  of  the  law,  and  to  have  been 
adopted  by  the  House  of  Lords  in  Wether- 
spoon  v.  Currie,  L.  R.  5  H.  L.  Eng.  &  It.  App. 
508,  in  which  the  House  of  Lords  differed  from 
the  view  that  I  had  taken  in  that  case." 

In  Sebastian  upon  the  Law  of  Trademarks, 
pp.  25  et  seq.,  it  is  said  as  follows,  viz. :  "  The 
impossibility  of  a  single  manufacturer  being  al- 
lowed to  arrogate  to  himself  the  exclusive  use 
of  a  name  which  he  shares  in  common  with 
many  other  persons  is  apparent;  and  from  this 
circumstance  the  rule  was  deduced,  that  while, 
as  against  persons  bearing  a  different  name,  a 
manufacturer's  right  in  his  name  trademark  is 
absolute  and  exclusive,  as  against  persons  bear- 
ing the  same  name,  no  such  exclusive  right  can- 
be  set  up.  Thus  in  Deuce  v.  Mason,  Sebas- 
tian's Dig.  534,  Malins,  V.  G. ,  held  that  during 
the  continuance  of  the  partnership  between  two 
persons  named  Mason  and  Brand,  they  could 
not  be  prevented  from. using  the  latter  s  name 
in  their  business,  notwithstanding  that  it  was 
well  known  in  connection  with  a  similar  older 
established  business;  and  the  court  of  appeals 
held  that  the  same  would  be  the  case  if  a  new 
bona  fide  partnership  should  be  formed.  This 
rule  must,  however,  be  qualified  by  the  state- 
ment that  where  a  person  uses  his  own  name 
for  the  purpose  of  fraud,  and  satisfactory  evi- 
dence 01  fraudulent  intention  can  be  produced, 
such  unfair  conduct  will  be  restrained,  even 
though  the  free  use  of  the  man's  own  name  may 
be  thereby  hindered.  And  the  criminal  law 
also  admits  of  the  punishment  of  such  fraudu- 
lent user  of  a  man  s  own  name. 

A  valuable  statement  of  the  law  was  made  by 
Lord  Craighill  in  the  Scottish  Court  of  Session, 
in  Dunnachie  v.  Young  &  Sons,  in  which  he 
said:  "The  name  of  a  person  may  be  a  trade- 
mark; there  may  be  other  manufacturers  of 
goods  of  the  same  description,  and  the  latter 
are  not  precluded  from  placing  their  own  names 
on  their  goods  by  reason  of  the  fact  that  this 
name  has  already  become  the  trademark  of 
another  manufacturer.  The  only  condition 
they  must  fulfil  is,  that  the  name  as  used  by 
them  shall  be  accompanied  with  something 
which  shall  be  a  distinction,  if  the  bare  name 
would  lead  to  the  deception  of  the  public  and 
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the  injury  of  the  trader  on  whose  goods  the 
name  first  appeared  as  a  trademark. 

And  in  the  New  York  case  of  England  v. 
New  York  Publishing  Co.  8  Daly,  875,  Daly, 
Ch.  ./.,  said:  "The  fact  that  a  man  has  used  his 
own  name  to  designate  the  article  he  produces, 
and  that  the  name  has  become  valuable  to  him 
through  the  article  becoming  extensively 
known,  gives  him  no  right  to  exclude  any  other 
man  of  the  same  name  from  affixing  his  name 
upon  the  same  kind  of  article  if  he  manufac- 
tures it.  The  test  is  whether  he  uses  the  name 
honestly  and  fairly  in  the  ordinary  prosecution 
of  his  business,  or  dishonestly,  to  palm  off  his 
own  commodity  as  the  production  of  another." 

And  on  pp.  226  et  seq.  as  follows,  viz.:  "  It 
was  formerly  sometimes  supposed,  and  was  held 
by  the  late  Master  of  the  Rolls  and  the  court  of 
appeal  in  Singer  Mfg.  Co.  v.  Wilson,  L.  R.  2  Ch. 
Div.  434,  that  for  an  action  to  restrain  the  use 
of  a  trade-name,  to  be  successful,  fraud  must 
be  proved;  on  the  ground  that  when  a  trade 
mark  was  once  affixed  to  the  goods,  it  passed 
with  the  goods  from  hand  to  hand,  thus  silently 
repeating  to  each  successive  purchaser  the  origi- 
nal misrepresentation  of  the  original  infringer, 
while  the  improper  use  of  a  name  not  affixed  to 
the  goods  was  not  the  necessary  consequence  of 
being  in  possession  of  marked  goods,  but  was 
the  individual  act  of  each  person  who  used  it 
in  respect  of  the  goods;  so  that  there  might  be 
held  to  be  an  infringement  of  a  trademark 
when,  in  analogous  circumstances,  there  would 
be  no  infringement  of  a  trade  name.  And  when 
the  case  of  Singer  Macliine  Manufacturers 
v.  Wilson,  L.  R.  8  App.  Cas.  876,  was  remitted 
by  the  House  of  Lords  to  the  court  of  first  in- 
stance, on  the  ground  of  insufficiency  of  evi- 
dence, some  of  the  law  peers  seem  to  have 
"thought  that  different  principles  of  law  might 
possibly  be  applicable  to  trademarks  and  trade- 
names. But  Lord  Cairns,  (7.,  said:  "It  may  well 
be  that  if  an  imitated  trademark  is  attached  to 
the  article  manufactured,  there  will,  from  that 
circumstance,  be  the  certainty  that  it  will  pass 
into  every  hand  into  which  the  article  passes, 
and  be  thus  a  continuing  and  ever  present  rep- 
resentation with  regard  to  it;  but  a  representa- 
tion made  by  advertisements  that  the  articles 
sold  at  a  particular  shop  are  articles  manufac- 
tured by  A.  B.  (if  that  is  the  legitimate  effect 
of  the  advertisements,  which  is  a  separate  ques- 
tion) must,  in  my  opinion,  be  as  injurious  in 
principle,  and  may  possibly  be  quite  as  inju- 
rious in  operation,  as  the  same  representation 
made  upon  the  articles  themselves.  And  in 
Singer  Mfg.  Co.  v.  Loog,  L.  R.  8  App.  Cas.  15, 
Lord  Blackburn  took  the  view  that  the  law  of 
trademarks  and  trade-names,  when  not  affected 
by  legislation,  was  the  same.  Whether  there  is 
or  is  not  property  in  a  trade-name,  as  Lord 
Blackburn  suggested,  it  is  a  fraud  on  the  part 
of  one  person  to  attract  to  himself  the  custom 
intended  for  another  by  a  false  representation, 
direct  or  indirect,  that  the  business  carried  on 
by  himself  is  identical  with  that  of  the  other 
person  by  whose  ability  and  exertions  the  name 
has  acquired  the  reputation  it  possesses.  The 
question  is  not  whether  the  defendant's  business 
is  represented  as  being  similar  to  the  plaintiff's, 
but  whether  it  is  represented  as  being  that  very 
identical  business.  If  such  a  false  representa- 
tion has  been  made,  whatever  may  have  been 
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the  motive  of  the  persons  making  it,  when  pro- 
ceedings are  taken  in  consequence  of  it,  all  the 
court  requires  is  to  be  satisfied  that  the  names 
are  so  similar  as  to  be  calculated  to  produce 
confusion  between  the  two, — so  calculated  to  do 
it  that,  when  it  is  drawn  to  the  attention  of 
those  adopting  the  name  complained  of  that  that 
would  be  the  result,  it  is  not  honest  for  them 
to  persevere  in  their  intention,  though  origi- 
nally the  intention  might  not  have  been  other- 
wise than  honest." 

The  cited  remark  of  Lord  Blackburn  was 
made  by  him  in  determining  a  case  in  which 
the  defendant  neither  bore  nor  had  acquired 
any  right  to  use  the  name  of  "Singer,"  the  dis- 
tinctive and  conspicuous  portion  of  the  plain- 
tiff's trademark.  Singer  Mfg.  Co.  v.  Loog,  L. 
R.  8  App.  Cas.  15,  and  such  is  the  fact  in  Singer 
Mfg.  Co.  v.  Wilson,  L.  R.  2  Ch.  Div.  434;  and  we 
think  we  are  correct  when  we  say  that  the  same 
fact  pertains  to  all  of  the  cases  cited  by  Mr.  Se- 
bastian, and  that  neither  the  citations  nor  his 
comments  concern  cases  where  the  question  is 
between  parties  bearing  the  same  name. 

By  the  law  applicable  to  the  facts  established 
by  the  finding,  Wm.  Rogers,  Jr.,  as  a  manu- 
facturer of  silver-plated  ware,  had  the  right 
to  impress  thereon  the  stamp  complained  of: 
had  the  right  to  contract  with  the  defendant 
that  it  should  make  the  ware  for  him  under  his 
supervision,  he  to  receive,  stamp,  and  sell  it 
for  himself;  the  defendant  to  receive  a  percent- 
age of  the  profits  for  its  labor  and  its  capital; 
he,  a  percentage  for  his  skill,  supervising  la- 
bor, and  valuable  reputation  in  the  market — 
his  capital.  By  the  present  contract  the  de- 
fendant furnished  machinery  and  materials; 
Wm.  Rogers,  Jr.,  the  supervising  labor  and 
skill,  the  valuable  reputation  and  stamp,  and 
defends  the  use  of  the  latter;  the  defendant 
sells  the  ware  and  receives  payment  therefor; 
the  profits  are  divided.  Under  one  mode,  he 
would  sell  and  take  the  risk  of  payment;  under 
the  other,  the  defendant  would  sell  and  take 
that  risk;  the  same  rule  for  division  of  profits 
presumably  would  obtain  under  either  mode. 
The  law.  regarding  substance  more  than  form, 
will  not  withhold  from  him  in  one  of  these 
modes  what  it  would  concede  to  him  in  the 
other.  The  law  does  not  find  in  the  mode  in 
which  he  makes  his  skill,  integrity,  and  valua- 
ble reputation  available  as  his  capital,  any  suf- 
ficient reason  for  barring  him  from  access  to 
the  public,  and  from  the  resulting  profits.  His 
skill  and  supervising  labor  have  gone  into  the 
ware  bearing  the  stamp  complained  of;  it  is 
equal  in  quality  to  that  of  the  plaintiff;  as  be- 
tween him  and  the  plaintiff,  the  question  being 
as  to  his  right  to  go  into  the  market  with  his 
own  name,  the  putting  of  his  supervising  skill 
and  labor  into  the  work  with  the  reception  of 
a  share  of  resulting  profits,  constituted  him  a 
manufacturer  thereof  in  the  eye  of  the  law.  It 
is  not  a  legal  prerequisite  that  all  of  the  capi- 
tal and  all  of  the  profits  shall  belong  to  him; 
consumers  have  the  result  of  his  skill  and  in- 
tegrity; and  to  them,  that  is  all  there  is  in  the 
word  "  manufacturer;"  he  determines  the  kind, 
form,  quality,  and  value  of  the  ware,  —it  is  his 
creation, — the  defendant  simply  executes  bis 
commands.  Indeed,  it  must  be  a  matter  of  in- 
difference to  the  plaintiff  as  to  which  of  these 
modes  of  reaching  the  market  he  shall  adopt. 
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Therefore,  passing  by  the  form  and  goinfr.  di- 
rectly to  the  substance,  we  take  the  case  as  if  of 
record  We  Rogers,  Jr.,  is  defendant.  In  no 
other  way  can  the  real  question  be  reached  and 
disposed  of. 

If  any  person  or  corporation  shall  hereafter 
place  upon  the  market  silver-plated  ware  bear- 
ing a  stamp,  the  conspicuous  and  valuable  part 
of  which  shall  be  the  word  "  Rogers,"  and 
therefore  liable  to  mislead  consumers  as  to  the 
origin  and  ownership  of  the  same,  the  right  to 
do  so  can  be  subjected  to  the  test  of  judicial 
investigation  and  determination.  If  the  judg- 
ment is  that  a  person  having  the  same  name  as 
that  which  this  plaintiff  has  rightfully  adopted 
and  used,  and  a  valuable  name  and  reputa- 
tion in  the  market  for  skill  and  integrity  in  the 
manufacture  of  silver-plated  ware,  has  made 
an  arrangement  with  a  person  or  corporation 
having  capital  by  means  of  which,  upon  a  di- 
vision of  profits,  he  can  gain  access  to  the 
market  and  make  bis  skill  and  name  available 
to  himself  and  beneficial  to  the  public;  that 
there  is  no  intent  upon  the  part  of  either  to 
mislead  consumers;  that  there  has  been  no  use 
of  the  name  in  association  with  misleading 
signs,  words,  figures,  or  symbols;  and  that  in 
fact  consumers  are  not  misled  by  anything  ex- 
cept the  presence  of  the  word  '*  Rogers  "  and 
the  omission  to  note  distinguishing  symbols  ; 
the  law  does  not  condemn  the  arrangement. 
The  injurious  result  is  one  of  the  disadvanta- 
ges assumed  by  the  person  on  whom  it  falls 
when  he  selected  a  personal  name  as  his  mark. 
The  objection  on  the  part  of  the  plaintiff,  at 
this  point,  rests,  not  upon  any  legal  principle, 
but  upon  its  distrust  as  to  the  ability  of  the 
court  to  detect  and  prevent  fraud.  But  it  is  to 
be  remembered  that  contests  between  persons 
bearing  the  same  name,  as  to  their  right  re- 
spectively to  stamp  it  upon  goods,  turn  largely 
upon  the  intent;  that  it  is  a  question  of  fact ; 
and  that  courts  have  been  and  presumably  will 
continue  to  be  equal  to  the  determination  of  it. 

It  is  the  argument  of  the  plaintiff  that  its 
goods  became  Known  in  the  market  as  "Rogers 
goods;"  that  the  defendant's  goods  are  also 
known  by  the  same  designation;  therefore  that 
the  latter  should  be  enjoined.  But  the  disad- 
vantages attending  the  choice  of  the  name  of  a 
person  as  a  mark  affect  every  result  flowing 
from  such  choice.  The  speech  of  the  market, 
calling  the  plaintiff's  goods  "Rogers  goods,"  is 
only  the  spoken  trademark  of  consumers  in 
repetition  of  the  one  stamped  upon  the  ware, 
induced  by  that.  If  Wm.  Rogers,  Jr. ,  has  a 
right  to  put  the  name  *  'Rogers"  on  similar  ware, 
that  right  cannot  be  affected  by  the  fact  that 
consumers  apply  the  same  spoken  trademark  to 
it  He  is  not  to  be  injuriously  affected  by 
any  use  the  public  may  make  of  a  mark  which 
the  law  allows  him  to  use.  The  plaintiff  has 
no  greater  right  to  prevent  the  misleading  of 
consumers  in  the  matter  of  calling  the  goods  of 
both  "Rogers  goods,"  than  it  has  to  prevent  the 
same  result  in  the  matter  of  using  identical 
names  accompanied  by  differing  symbols  as 
stamps.  The  mischief  is  the  same  in  origin, 
kind,  and  degree.  If  the  plaintiff  had  im- 
pressed the  form  of  two  elephants  upon  its 
ware  as  its  trademark,  neither  the  defendant 
nor  Wm.  Rogers,  Jr.,  would  have  the  right  to 
so  impress  two  elephants  upon  ware  as  to  mis- 
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lead  consumers  as  to  the  origin  and  ownership 
of  the  goods.  If  by  reason  of  the  plaintiff's 
mark  its  goods  had  come  to  be  known  in  the 
market  as  "two  elephant  goods"  neither  the  de- 
fendant nor  Wm.  Rogers,  Jr.,  would  have  the 
right  to  so  mark  goods  as  that  they  should  come 
to  be  similarly  known.  Wm.  Rogers.  Jr.',  has 
a  right  to  the  use  of  his  own  name;  but  he  has 
no  right  whatever  to  the  use  of  the  form  of  two 
elephants  in  such  manner  as  to  interfere  with  the 
right  of  the  first  appropriator  of  that  device.  He 
would  be  a  trespasser  from  the  beginning  in  a 
forbidden  field;  and  without  necessity  or  excuse, 

]  for  every  other  form  in  nature  is  at  his  service; 

'  and  this,  regardless  of  his  intent,  and  even  if  he 
had  done  it  in  ignorance  that  the  device  had 
been  appropriated  by  another. 

The  first  count  in  the  complaint  charges  the 
defendant  with  the  publication  of  an  advertise- 
ment to  the  effect  that  it  is  a  manufacturer  of 
the  celebrated  Wm.  Rogers,  Sr.,  spoons,  forks, 
and  knives.  The  finding  is  that  the  defendant 
knew  that  the  use  of  the  mark  and  the  publica- 
tion of  the  advertisement  would  cause  its  goods 
to  be  known  in  the  markets  as  "Wm.  Rogers 
goods;"  but  the  advertisement  was  not  in- 
tended or  calculated  to  induce  the  public  to  be- 
lieve that  the  goods  so  designated  were  manu- 
factured by  the  plaintiff.  The  purpose  of  the 
publication  was  to  direct  public  attention  to  the 
fact  that  the  manufacture  of  its  goods  was  con- 
trolled by  Wm.  Rogers,  Jr.,  whose  name  they 

;  bear,  and  to  the  celebrity  of  its  goods  because 
of  his  supervising  skill  and  reputation.  Upon 
the  facts,  the  defendant  by  permission  from 
Wm.  Rogers,  Jr. ,  for  its  own  advantage  and 
for  his  us  well,  has  availed  itself  of  whatever 
right  he  had  to  use  his  own  name  with  caution- 
ary accompanying  devices,  for  the  honest  pur- 
pose and  intent  of  informing  consumers  that 
his  labors  and  supervising  skill  have  gone  into 
the  manufacture  of  spoons  at  the  manufactory 
of  the  defendant  at  Wallingford.  The  word 
"Rogers,"  regardless  of  the  devices,  is  the  sole 
source  of  confusion. 

The  portion  of  the  defendant's  circular  com- 
plained of  in  the  second  count  is  as  follows, 
viz. :  "  Sectional  Plated  Spoons  and  Forks 
(Eagle)  Wm.  Rogers  X 12.  Triple  plated  upon 
all  points  exposed  to  wear.  Plated  by  the 
method  invented  by  Wm.  Rogers  in  1865,  who 
was  the  original  inventor  of  sectional  plate, 
Wm.  Rogers  (since  1878)  Wallingford,  Conn., 
formerly  of  Hartford  and  West  Meriden." 

The  finding  is  that  it  "is  not  misleading  to  a 
person  familiar  with  the  facts  stated  therein  and 
with  the  fact  that  Wm.  Rogers,  8r.,  died  in 
1878,  but  persons  not  so  familiar  might  be  led 
by  it  to  suppose  that  the  Wm.  Rogers  who  was 
the  inventor  of  sectional  plate  in  1855  was  in 
the  employ  of  the  defendant  at  the  time  the 
circular  was  printed"  in  1880. 

Upon  the  finding  these  statements  are  true; 
and  there  is  no  finding  that  they  were  made 
with  the  fraudulent  intent  to  mislead  the  public 
into  the  belief  that  the  goods  so  advertised  were 
those  of  the  plaintiff;  and,  as  in  all  of  the  other 
parts  of  the  case,  upon  the  last  analysis  the  con- 
fusion is  found  to  reside  in  the  fact  that  two 
manufacturers  bearing  the  same  name, — having 
equal  skill  and  reputation  in  the  same  art, — have 
each  stamped  his  name  upon  his  goods  with 
distinctive  symbols.   As  has  been  said,  having 
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equal  rights  under  such  circumstances  they 
must  share  both  the  advantages  and  disadvan- 
tages of  the  situation. 

The  Superior  Court  is  advised  to  dismiss  the 
complaint. 

In  this  opinion  Carpenter  and  Granger, 
J  J.,  concurred.    Park,  Oh.  J.,  and  Loomii, 

J.,  concurred  fully  in  the  legal  principles  laid 
down  in  the  opinion,  but  thought  that  under 
the  arrangement  made  by  William  Rogers,  Jr. , 
with  the  defendant  company  for  the  manufac- 
ture and  sale  of  the  ware  stamped  in  the  man- 
ner in  question,  he  could  not  be  regarded  as 
standing  in  the  position  of  a  manufacturer  of 
the  ware. 


Alonzo  R.  ABORN 
v. 

David  Jewett  RATHBONE. 

1.  A  receipt  In  fall,  though  given  for  a 
payment  that  is  in  itself  but  a  part  of 
the,  entire  debt,  will  discharge  the 
debt  unless  impeached  for  fraud  or  mis- 
take. 

2.  If  a  receipt  is  given  in  fall  upon  pay- 
ment of  a  part  of  a  debt,  for  the  purpose 
of  enabling  the  debtor  to  defraud 
other  creditors,  it  will  be  effectual 
against  the  creditor  by  whom  it  was 
given  as  a  fall  discharge. 

(New  London — Filed  February,  1887.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  in  New  Lon- 
don County  on  a  verdict  for  defendant  in  an 
action  for  goods  sold  and  delivered.  Affirmed. 

The  action  was  brought  by  appeal  from  a 
judgment  of  a  justice  of  the  peace,  and  tried  to 
the  iury  before  Mather,  J. 
The  case  is  stated  in  the  opinion. 
Messrs.  Brown  A  Perkins,  for  plaintiff, 
appellant: 

A  receipt  in  full  is  a  written  acknowledgment 
of  the  receipt  of  a  certain  sum  or  article,  or  the 
doing  of  some  act  as  complete  satisfaction  of  a 
specified  debt,  account,  or  demand.  It  is  not 
a  release  or  discharge  in  itself,  but  is  evidence 
from  which  the  law  infers  an  agreement  to  re- 
lease or  discharge  the  debt,  account,  or  demand 
in  accordance  with  the  terms  acknowledged. 

2  Bouv.  L.  Diet.  Receipt;  Fuller  v.  Critten- 
den, 9  Conn.  404;  Tucker  v.  Baldwin,  13  Conn. 
142;  ArgaU  v.  Cook,  43  Conn.  161;  BuU  v.  BuU, 
43  Conn.  462-469;  Mitchell  v.  W/teaton,  46 
Conn.  816. 

The  defendant  relied  upon  the  rule  that  pa- 
rol evidence  is  not  admissible  to  contradict  or 
vary  a  valid  written  instrument.  But  such 
rule  has  never  been  held  to  exclude  evidence 
that  "the  instrument  is  altogether  void,  or  that 
it  never  had  any  legal  existence  or  binding 
force."  Want  of  consideration  may  be  proved 
to  show  that  the  agreement  is  not  binding. 

1  Greenl.  Ev.  §  284;  Baldioin  v.  Carter,  17 
Conn.  205. 

The  acknowledgment  in  a  deed  of  the  receipt 
in  full  of  the  consideration,  notwithstanding 
the  solemnity  of  the  act  of  sealing,  is  conclu- 


sive only  as  to  a  good  consideration  to  support 
the  deed;  and  evidence  is  admissible  of  the 
amount  and  payment  of  the  consideration. 

Meeker  v.  Meeker,  16  Conn.  387. 

If  the  agreement  of  which  the  receipt  is  con- 
clusive evidence  is  without  consideration,  then 
it  is  a  mere  nude  pact  and  neither  the  agree- 
ment nor  the  receipt  is  binding. 

The  principle  is  the  same  whether  we  consid- 
er the  writing  a  receipt  in  full  or  a  release,  pro- 
vided it  is  not  under  seal. 

ArgaU  v.  Cook,  48  Conn.  161;  Bull  v.  BuU, 
43  Conn.  462-469;  Mitc/ieUv.  Wheaton,  46 Conn. 
816;  Fitch  v.  Sutton,  5  East,  230;  Wlieder  v. 
Wheeler,  11  Vt  68:  Goodwin  v.  FoUeU,  25  Vt 
888;  Paddleford  v.  That  Iter,  48  Vt.  574;  MCrea 
v.  Purmont,  16  Wend.  460;  Ryan  v.  Ward,  48 
N.  Y.  204;  Redfield  v.  Holland  Purchase  Ins. 
Co.  56  N.  Y.  854;  Twitchell  v.  Shaw,  10  Cush. 
48;  llarriman  v.  Harriman,  12  Gray,  848;  Wo- 
lan  v.  Kerby,  99  Mass.  3. 

The  mere  payment  of  part  only  of  a  definite, 
ascertained  debt  then  due  is  not  a  good  con- 
sideration for  a  promise  to  release  the  balance. 

Warren  v.  Skinner,  20  Conn.  561;  Rose  v. 
Hall,  26  Conn.  895.    See  also  cases  cited  above. 

The  court  erred  in  charging  the  jury  that,  if 
the  plaintiff  gave  the  receipt  to  enable  the  de- 
fendant to  defraud  his  creditors,  then  he  was 
participating  in  the  fraud,  and  could  not  set  up 
fraud  in  his  own  behalf,  because,  even  though 
the  plaintiff  gave  the  receipt  believing  that  the 
defendant  intended  to  use  it  to  defraud  his 
creditors,  the  evidence  shows  that  he  in  fact 
had  no  other  creditors,  did  not  show  them  the 
receipt,  and  did  not  carry  out  the  fraudulent 
intent.  The  rule  in  pari  delicto  potior  est  con- 
ditio possidentis  does  not  apply  to  such  a  case. 

Bowes  v.  Foster,  2  H.  &  N.  769;  Symes  v. 
Hughes,  9  L.  R.  Eq.475. 

Mr.  P.  T.  Brown,  for  defendant,  appellee: 

A  receipt  such  as  that  set  forth  in  the  record, 
intelligently  given  and  fairly  obtained,  and  pur- 
porting to  be  a  receipt  in  full  of  the  account 
due,  will  prevent  a  further  recovery  on  the  ac- 
count, although  more  was  collectible  when  the 
receipt  was  given  than  was  actually  paid. 

It  is  submitted  that  the  proposition  that  such 
a  receipt,  so  given,  is  a  bar  to  any  further 
claim  has  been  too  often  and  too  distinctly  de- 
cided by  our  court  of  last  resort  to  be  an  open 
question  in  this  State. 

Fuller  v.  Crittenden,  9  Conn.  406;  Tucker  v. 
Baldwin,  18  Conn.  144;  Hurd  v.  Blackman,  19 
Conn.  180, 181;  Beam  v.  Barnum,  21  Conn.  204; 
Bonnell  v.  Chamberlin,  26  Conn.  492;  Rose  v. 
Persse  dt  Brooks  Paper  Works,  52  Conn.  267. 

In  Hurd  v.  Blackman,  19  Conn.  180, 181,  the 
court  defines  the  circumstances  under  which  a 
receipt  in  full  will  be  set  aside,  and  limits  them 
to  mistake,  accident,  surprise  and  fraud. 

Bonnell  v.  Chamberlin.  supra. 

Granger,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  indebted  to  the  plaintiff 
to  the  amount  of  (222,  on  the  1st  of  March, 
1881.  On  that  day  the  plaintiff  gave  the  de- 
fendant the  following  receipt: 

"Norwich,  Conn.,  March  1st,  1881. 

Received  of  Mr.  Jewett  Rathbone  one  hun- 
dred and  fourteen  dollars,  account  in  full 
to  date.  A.  R.  Aborn," 
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The  defendant  claimed,  and  offered  evidence 
to  prove,  that  at  the  time  the  receipt  was  given 
he  offered  to  pay  the  plaintiff  $100  in  cash,  and 
receipt  two  small  bills  against  him,  coming  to 
$14.50,  if  he  would  accept  it  in  full;  and  that 
the  plaintiff  accepted  it  in  full  and  gave  the  re- 
ceipt in  question. 

The  plaintiff  claimed,  and  offered  evidence 
to  prove,  that  the  payment  was  made  on  ac- 
count only,  and  a  receipt  on  account  given; 
and  that  alter  it  was  made  a  person  in  the  de- 
fendants employ  came  to  him,  and  represented 
that  the  defendant  wanted  a  receipt  in  full  to 
show  to  his  other  creditors  as  a  means  of  ob- 
taining a  more  favorable  settlement  with  them, 
and  that  it  would  not  affect  the  plaintiff's 
claim,  but  that  the  defendant  would  pay  the 
balance;  and  the  plaintiff  claimed  that  this  was 
a  fraud  upon  him  on  the  part  of  the  defendant, 
as  the  defendant  had  no  other  creditors  except 
his  father,  with  whom  he  did  not  attempt  to 
compromise. 

The  plaintiff  claimed  that  the  receipt  was 
void,  as  it  had  no  other  consideration  than  a 
part  payment  of  the  debt,  which  was  insuffi- 
cient; and  that,  if  otherwise  valid,  it  was  ren- 
dered void  by  the  fraud  of  the  defendant  in 
obtaining  it;  and  he  requested  the  court  to 
charge  the  jury  in  accordance  with  the  claim, 
if  they  found  the  facts  claimed  by  him  to  have 
been  proved. 

The  court  instructed  the  jury  as  follows: 

"If  you  find,  as  claimed  by  the  plaintiff,  that 
this  receipt  was  given  solely  as  a  receipt  for  the 
money  paid  on  account,  and  that  the  plaintiff 
did  not  intend  and  did  not  execute  said  receipt 
to  discharge  the  balance  of  his  account  (unless 
it  was  so  given  to  aid  the  defendant  in  defraud- 
ing his  creditors),  then  the  receipt  is  no  defense 
to  this  action,  and  your  verdict  should  be  for 
the  plaintiff.  Or  if  you  find  that  the  defend- 
ant, intending  to  defraud  the  plaintiff,  ob- 
tained this  receipt  in  the  manner  claimed  by 
the  plaintiff,  and  without  any  intention  on  part 
of  the  plaintiff,  by  giving  such  receipt,  to  aid 
the  defendant  in  defrauding  his  creditors,  then 
the  receipt  is  void,  and  the  plaintiff  can  recover 
the  unpaid  balance  of  his  account.  Giving  a 
receipt  in  full  for  a  debt  operates  to  defeat  any 
further  claim  for  the  debt,  unless  the  receipt  is 
obtained  under  such  circumstances  of  mistake, 
accident,  surprise,  or  fraud  as  would  authorize 
a  court  of  equity  to  set  it  aside.  If  the  receipt 
was  given  by  A  born  to  enable  Rathbone  to  de- 
fraud his  other  creditors,  then  Aborn  was  par- 
ticipating in  the  attempt  to  defraud,  and  has  no 
right  to  set  up  fraud  in  his  own  behalf,  to  make 
the  receipt  inoperative  against  himself." 

We  think  the  plaintiff  has  no  ground  for 
complaint  against  this  charge.  The  general 
principle  laid  down  with  regard  to  receipts  in 
full  has  long  been  the  settled  law  of  this  State, 
whatever  it  may  be  elsewhere.  The  receipt  in 
this  case,  unless  impeached  for  fraud  or  mistake, 
was  valid,  and  discharged  the  whole  debt 
though  given  for  a  payment  that  was  in  itself 
but  apart  of  the  entire  debt. 

And  while  the  receipt,  if  obtained  of  the 
plaintiff  by  fraud,  would  be  of  no  validity 
against  him,  yet  where  it  was  given,  as  the  jury 
must  have  found  it  to  have  been,  as  a  part  of  a 
scheme  for  enabling  the  defendant  to  defraud 
bia  other  creditors,  it  is  equally  well-settled 
N.  b.  k.,  v.  IV. 


law  that  the  plaintiff  cannot  avail  himself  of 
that  very  fraud  to  set  the  receipt  aside.  No 
principle  is  better  settled  than  that  a  man  can 
never  set  up  his  own  fraud  for  his  own  benefit. 

The  judge  told  the  jury  that  if  the  plaintiff 
had  this  fraudulent  intent  in  giving  the  receipt, 
yet  if  the  defendant  had  no  such  fraudulent 
purpose,  and  it  was  wholly  a  false  representa- 
tion to  the  plaintiff,  and  a  fraud  upon  him,  the 
receipt  was  invalidated  by  the  defendant's 
fraud,  and  the  plaintiff  could  recover.  This 
part  of  the  charge  being  in  the  plaintiff's  favor, 
of  course  he  does  not  complain  of  it,  and  we 
need  not  consider  it. 

There  is  no  error  in  the  judgment  complained 

of. 

In  this  opinion  the  other  Judges  concurred. 


George  R.  HURLBUT 
v. 

McKONE  BROTHERS. 

1.  The  law  will  not  interfere  where  the  de- 
fendant's business  is  lawful  and  the  use 
of  his  own  property  is  reasonable; 
but  the  question  of  reasonable  use  is  to 
be  determined  in  view  of  the  rights  of 
others;  and  the  location  and  surround- 
ings of  defendant's  property  are  to  be 
considered;  for  what  constitutes  a 
nuisance  in  one  locality  may  not  in 
another;  although  the  fact  that  the 
plaintiff  knew  of  the  nuisance,  and  then 
went  and  took  his  abode  near  it,  and  the 
fact  that  the  dwelling-houses  .in  the  vi- 
cinity are  largely  occupied  by  mechanics 
and  tenants,  are  not  proper  matters  for 
consideration. 

2.  Where  the  using  of  defendant's  prop- 
erty results  in  a  matter  of  great  phy- 
sical discomfort,  powerfully  affecting 
the  comfortable  enjoyment  of  the  plain- 
tiffs home,  impairing  the  health  of 
his  family  and  the  value  of  his  prop- 
pert  y,  it  constitutes  a  nuisance. 

3.  An  assignment  of  error  that  the  court 
assessed  damages  for  injuries  not  ac- 
tionable, without  mentioning  what  in- 
juries are  referred  to  as  not  actionable, 
is  no  more  than  a  general  assignment 
of  error,  which  may  be  disregarded. 

4.  Where  the  action,  in  addition  to  dam- 
ages for  injury  caused  by  the  nui- 
sance, seeks  the  extraordinary  remedy 
of  injunction,  a  finding  by  the  court 
covering  matters  material  to  both 
issues  will  not  cause  a  reversal  of  the 
case,  on  the  ground  that  the  court  con- 
sidered matters  embraced  in  the  finding 
which  should  not  properly  form-  a  basis 
in  estimating  the  damage  sustained. 

(Hartford  Filed  March  -,  1887.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  of  Hartford  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  a  nuisance  caused  by  the  operation  of 
a  steam  planing-mill,  and  for  an  injunction  to 
restrain  the  same.  Affirmed. 
The  case  was  heard  in  the  court  below,  before 
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Andrews,  J.,  who  found  the  facts  and  ordered 
judgment  thereon  for  plaintiff  for  $1,000  dam- 
ages, and  defendants  appealed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  H.  C.  Robinson  and  Hyde  & 
Joslyn,  for  defendants,  appellants: 

1.  As  to  the  injury  to  the  health  of  the  plain- 
tiff and  his  family.  The  complaint  alleges  that 
the  plaintiff's  health  is  endangered,  as  a  ground 
for  an  injunction,  but  does  not  allege  that  it  had 
been  injured,  as  a  ground  for  damages. 

2.  As  to  the  depreciation  in  the  value  of  the 
real  estate.  To  entitle  the  plaintiff  to  recover, 
some  legal  right  of  his  must  have  been  violated 
or  infringed  by  the  defendants. 

Wood,  Nuis.  pp.  7, 16,  896. 

There  is  a  class  of  cases  where  the  nuisance 
complained  of  works  a  destruction  of,  or  causes 
a  positive,  tangible  injury  to,  the  adjoining 
property,  permanent  in  character:  and  in  these 
cases  the  rule  of  damages  undoubtedly  is  the 
difference  in  value  of  the  property  in  question. 

Wood,  Nuis.  p.  887. 

But  when  the  nuisance  is  not  of  a  permanent 
character,  and  the  injury  consists  of  personal 
or  physical  discomfort  and  annoyance,  which 
will  be  done  away  with  by  the  removal  of  the 
nuisance,  the  decrease  in  value  of  the  property, 
the  occupants  of  which  are  subjected  to  such 
discomfort  and  annoyance,  cannot  be  taken 
into  consideration  in  fixing  the  amount  of  dam- 
ages; for  the  reason  that  such  reduction  of  value 
is  only  temporary,  and  to-morrow  the  nuisance 
may  be  discontinued  and  the  value  fully  re- 
stored. 

Cumberland  &  0.  Canal  Corp.  v.  Hitching*, 
65  Me.  140;  Bigley  v.  Nunan,  58  CaL  403;  Hop- 
kins v.  Western  Pac.  R.  R.  Cb.lSOCal.  190. 

3.  As  to  the  annoyance  and  discomfort  pro- 
duced by  the  noise  and  vibration  of  the  ma- 
chinery. No  man  is  entitled  to  absolute  and  per- 
fect quiet  in  the  enjoyment  of  his  property; 
but  the  degree  of  quiet  which  he  may  insist 
upon  as  a  legal  right  largely  depends  upon  the 
general  character  of  his  particular  location  and 
surroundings. 

Wood,  Nuis.  pp.  9,  10;  St.  Helens  Smelting 
Co.  v.  Tipping,  11  H.  L.  Cas.  642;  McCaffrey's 
App.  105  Pa.  253. 

4.  As  to  the  complaint  on  account  of  smoke 
and  cinders,  the  same  rule  obtains  that  prevails 
in  respect  to  discomfort  caused  by  noise. 

5.  The  court  below  evidently  included  in  its 
judgment  estimated  damages  to  come,  and  this 
was  error  unless  this  judgment  will  bar  another 
suit,  and  have  the  effect  of  a  license  to  the  de- 
fendants to  maintain  their  shops.  The  rule  is 
that,  in  the  case  of  a  continuing  nuisance,  dam- 
ages only  to  the  date  of  the  writ  can  be  recov- 
ered. 

Cumberland  &  0.  Canal  Corp.  v.  Hitehings, 
65  Me.  140;  Bigley  v.  Nunan,  58  Cal.  408. 

Messrs.  Charles  H.  Briscoe  and  Charles 
A.  Safford,  for  plaintiff,  appellee: 

The  decision  of  the  Question  of  a  nuisance  is 
one  of  fact,  and  not  of  law. 

Bumham  v.  Hotchkiss,  14  Conn.  818;  Stowe 
v.  Miles,  89  Conn.  426. 

The  doctrine  that  he  who  is  first  in  point  of 
time  in  the  occupancy  of  his  estate  is  first  in 
point  of  right,  and  thus  those  who  go  to  a  nui- 
sance are  remediless,  was  long  since  exploded 
in  England. 
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St.  Helens  Smelting  Co.  v.  Tipping,  11  H.  L. 
Cas,  642;  Crump  v.  Lambert,  L.R8  Eq.  Cas. 
409. 

Such  doctrine  never  had  an  existence  in  Una 
country. 

House  v.  Metcalf,  27  Conn.  689;  Bradley  v. 
Weeks,  8  Barb.  159;  Smith  v.  Phillips,  8  PhiL 
10;  CommonweaWi  v.  Upton,  6  Gray,  478;  Mul- 
ligan v.  Elias,  12  Abb.  Pr.  N.  8.  259;  Campbell 
v.  Seaman,  68  N.  Y.  568. 

Noise  is  a  nuisance  when  it  sensibly  injures 
property  or  its  comfortable  enjoyment. 

Bishop  v.  Banks,  88  Conn.  121;  Brown  v.  il- 
lius,  27  Conn.  92;  Davis  v.  Sawyer,  138  Mass. 
289;  Dennis  v.  Eckliardt,  3  Grant  (Pa.),  Cas. 
890;  Fish  v.  Dodge,  4  Den.  311;  Wesson  v.  Wash- 
burn Iron  Co.  13  Allen,  95;  Whitneyj.  Barthol- 
omew, 21  Conn.  213;  Soltanv.  DeHeld,  9  Eng. 
L.  &  Eq.  104;  Crump  v.  Lambert,  L.  R.  8  Eq. 
Cas.  409;  Beir  v.  Cooke,  87  Hun,  41. 

Depreciation  in  value  of  property  caused  by 
a  nuisance  is  actionable. 

Bolt.  &  P.  R.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  8.  317  (Bk.  27,  L.  ed.  739);  Wesson  v 
Washburn  Iron  Co.  13  Allen,  100;  Dana  v. 
Valentine,  5  Met  12;  Chipman  v.  Palmer,  9 
Hun,  517;  Pinney  v.  Berry,  61  Mo.  859;  Park 
v.  C.  &  S.  W.  R.  Co.  43  Iowa,  636;  McKeon  v. 
See,  4  Rob.  (N.Y.)  450;  Francis  v.  SchoeUkopf, 
58  N.  Y.  165;  Dewint  v.  Wiltse,  9  Wend.  825; 
Jutte  v.  Hughes,  67  N.  Y.  267. 

The  court  says  in  the  finding  that  "  within 
1,000  or  1,500  feet  of  the  defendants'  premises 
there  are  a  number  of  other  manufacturing  es- 
tablishments, and  the  neighborhood  within  the 
distance  above  stated  is  largely  occupied  by  me- 
chanics and  tenement  houses."  These  are  en- 
titled to  the  same  protection  as  other  and  more 
valuable  residences. 

Ross  v.  Butler,  19  N.  J.  Eq.  294;  Cleveland*. 
Citizens  Gas  L.  Co.  20  N.  J.  Eq.  210;  Meigs  v. 
Lister,  28  N.  J.  Eq.  199;  Robinson  v.  Baugh, 
31  Mich.  290;  McKeon  v.  See,  4  Rob.  (N.  Y.) 
469;  8.  C.  affirmed,  51  N.  Y.  800;  Mulligan  v. 
Elias,  12  Abb.  Pr.  (N.  8.)  259;  St.  Helen*  Smelt- 
ing Go.  v.  Tipping,  11  H.  L.  Cas.  642;  Crump 
v.  Lambert,  L.  R  8  Eq.  Cas.  409;  Bamford  v. 
Turnley,  3  Best  &  8.  62. 

The  right  to  live,  well  and  comfortably  is  su- 
perior to  the  right  of  merely  carrying  on  a  trade 
in  a  particular  place,  and  when  they  conflict, 
the  right  of  trade  must  yield  to  the  right  of  a 
comfortable  home.  To  live  comfortably  is  the 
chief  and  most  reasonable  object  of  men  in  ac- 
quiring  property  as  a  means  of  obtaining  it; 
and  any  interference  with  the  comfortable  en- 
joyment of  life  is  a  wrong  which  the  law  will 
redress. 

Whitney  v.  BarUtolomew,  21  Conn.  218;  Cleve- 
land v.  Citizens  Gas  L.  Co.  20  N.  J.  Eq.  210. 

Loo  mis,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  complaint  for  an  injunction,  and 
for  the  recovery  of  damages  on  account  of  an 
alleged  nuisance  erected  and  continued  by  the 
defendants  on  their  own  land,  adjacent  to  the 
plaintiff's  dwelling-house. 

The  trial  court  found  the  issue  for  the  plain- 
tiff and  assessed  his  damages  at  $1,000,  but, 
pending  the  suit,  there  was  such  a  change  made 
by  the  defendants  in  the  mode  of  operating 
their  works  as  to  render  the  preventive  remedy 
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asked  for  unnecessary,  and  therefore  the  in- 
junction was  denied.  The  eight  errors  assigned 
may,  for  the  purposes  of  this  review,  be  re- 
duced to  two,  viz. :  that  the  facts  found  will 
not  sustain  any  judgment  for  the  plaintiff;  and 
that  the  court  entertained  improper  elements  of 
damage  which  increased  the  amount  of  the 
judgment. 

1.  Under  the  first  head  the  question  is 
whether  the  existence  and  operation  of  the  de- 
defendants'  steam  planing-mill,  in  the  manner 
in  which  it  was  conducted  and  located,  so  ma- 
terially interfered  with  the  comfort  and  enjoy- 
ment of  the  plaintiff  and  his  family  in  their 
dwelling-house  as  to  constitute  a  nuisance. 
The  finding  of  the  court  is  so  full  and  strong 
on  this  point  that  it  would  seem  conclusive.  It 
is  as  follows: 

"They,  the  defendants,  use  the  shavings  and 
sawdust  from  their  machines  for  fuel  to  gen- 
erate steam.  Such  light  and  combustible  fuel 
makes  a  great  deal  of  smoke  and  cinders.  The 
machinery  of  the  defendants'  mill,  whenever  it 
is  in  motion,  makes  much  noise;  so  great  is  the 
noise  of  the  defendants'  machinery,  and  so  near 
is  it  to  the  plaintiff's  house,  that  when  it  is  in 
motion  it  is  impossible  for  the  plaintiff  or  the 
members  of  his  family  to  read,  write,  or  carry 
on  conversation  without  great  difficulty.  It 
causes  the  house  to  jar  so  that  the  windows 
rattle  in  the  casings;  dishes  or  other  like  things 
standing  on  the  table  or  on  shelves  will  shake 
and  jolt  together.  The  health  of  the  plaintiff 
and  his  family  has  been  injured.  A  tenant  in 
the  house,  a  Mrs.  Whiting,  was  sick  there  and 
died.  Her  medical  attendant  testified  in  court 
that  she  suffered  greatly  from  the  noise  of  the 
defendants'  machinery,  and  that  her  disease 
was  aggravated  and  her  death  hastened  by  it. 
The  wife  of  the  plaintiff,  being  in  a  delicate 
state  of  health,  has  suffered  very  much  from 
headaches  caused  by  the  noise.  The  value  of 
the  house  has  been  and  is  greatly  impaired — 
especially  its  rental  value.  The  plaintiff  has 
been  unable  to  procure  tenants,  and  such  as  he 
does  procure  are  unwilling  to  pay  as  much  rent 
as  he  before  received.  The  smoke  and  cinders 
from  defendants'  chimney  came  into  the  plain- 
tiffs yard  and  into  his  house  whenever  a  door 
or  a  window  was  opened.  Clothes  in  the  yard, 
hung  out  to  dry,  were  made  foul,  so  that  they 
had  to  be  washed  again.  Everything  in  the 
house  was  soiled — the  floors,  carpets,  walls, 
windows,  curtains,  and  even  the  table  on  which 
they  ate  their  meals.  Upon  more  than  one  oc- 
casion the  plaintiff  and  his  family  were  unable 
to  eat  the  meal  which  had  been  prepared  for 
them,  so  dense  and  noisome  was  the  smoke 
which  came  into  the  house  from  the  defend- 
ants' mill.  In  some  or  all  of  these  ways. the 
plaintiff  has  been  troubled,  annoyed,  injured, 
discomfited  and  distressed,  and  the  house  made 
almost  uninhabitable,  ever  since  the  defend- 
ants erected  their  mill." 

This  surely  was  no  trifling  inconvenience 
which  the  civilities  of  good  neighborhood,  in  a 
thickly  settled  and  industrious  community,  re- 
quired the  plaintiff  to  bear  in  silence;  nor  was 
it  a  matter  painful  merely  to  a  cultivated  taste; 
but  the  finding  makes  it,  beyond  all  controver- 
sy, a  matter  of  great  physical  discomfort,  pow- 
erfully affecting  the  comfortable  enjoyment  of 
com. 


the  plaintiff's  home,  impairing  the  health  of  his 
family  and  the  value  01  his  property. 

But  it  is  suggested  that  the  defendants'  busi- 
ness was  per  se  lawful,  and  the  use  made  of 
their  own  property  was  reasonable.  We  con- 
cede that  the  law  will  not  interfere  with  a  use 
that  is  reasonable.  But  the  question  of  reason- 
able use  is  to  be  determined  in  view  of  the 
rights  of  others.  Even  a  cooking-stove  may  be 
so  located  and  used  as  to  make  it  a  nuisance  to 
the  adjacent  proprietor,  as  in  Grady  v.  Wots- 
ner,  46  Ala.  881. 

The  owner  may  erect  buildings  with  chim- 
neys and  build  fires  therein  in  a  proper  man- 
ner, because  these  are  among  the  necessary  in- 
cidents to  such  property,  but  he  has  no  right  to 
burn  fuel  in  the  making  of  such  fires  that  de- 
velops dense  masses  of  smoke  to  the  injury  of 
his  neighbor,  or  to  build  his  chimneys  so  as 
to  send  the  smoke  into  his  neighbors  house. 
Wood,  Nuis.  §  432. 

It  is  further  said  that  the  place  in  question 
was  a  manufacturing  locality,  and  that  the 
plaintiff's  annoyances  and  damage  were  only 
such  as  were  incident  to  the  neighborhood 
where  he  had  elected  to  reside. 

In  determining  whether  the  defendants  vio- 
lated any  just  rights  of  the  plaintiff,  the  loca- 
tion and  surroundings  are  to  be  considered;  for 
it  is  undoubtedly  true  that  what  constitutes  a 
nuisance  in  one  locality  may  not  be  in  another, 
and  we  can  fully  accept  the  rule  laid  down  in 
McCaffrey's  App.  105  Pa.  253:  "A  person  who 
resides  in  the  center  of  a  large  city  must  not  ex- 
pect to  be  surrounded  by  the  stillness  which 
prevails  in  a  rural  district.  He  must  neces- 
sarily bear  some  of  the  noise,  and  occasionally 
feel  slight  vibrations  produced  by  the  move- 
ment and  labor  of  its  people,  and  by  the  hum 
of  its  mechanical  industries."  And  if  we 
should  adopt  the  distinction  laid  down  by  the 
Lord  Chancellor  Westbury  in  St.  Helens  Smelt- 
ing Co.  v.  Tipping,  11  H.  L.  Cas.  650,  cited  by 
the  defendants, — between  a  nuisance  produc- 
ing a  material  injury  to  property,  where  the 
right  of  action  is  absolute,  and  an  alleged  nui- 
sance which  produces  merely  personal  annoy- 
ance and  discomfort,  where  the  right  of  action 
depends  "  greatly  on  the  circumstances  of  the 
place  where  the  thing  complained  of  occurs," 
we  still  think  there  is  no  authority  that  would 
deny  a  right  of  action  under  the  facts  and  cir- 
cumstances of  this  case  as  described  in  the  find- 
ing. The  vivid  language  of  Thompson,  J.,  in 
deliveringthe  opinion  in  Dennis  v.  Eckhardt, 
3  Grant,  890,  with  slight  changes,  would  seem 
to  describe  this  case:  Some  discomforts  must 
be  endured  as  compensation  for  the  conven- 
iences of  city  life  *  *  *;  but  I  cannot  find  au- 
thority in  law  for  saying  that  a  thing  which 
fills  the  atmosphere,  that  others  have  a  right  to 
live  in,  with  offensive  smoke  and  odors,  stifles 
the  breath,  produces  nausea  and  headache, 
*  *  *  prevents  the  drying  of  clothes  and  ven- 
tilation of  houses,  darkens  the  sunlight,  and 
converts  pleasant  residences  into  prison-houses 
in  dog-days,  and  defiles  carpets,  curtains,  and 
dinner  plates  with  deposits  of  soot  and  dirt,  is 
not  a  nuisance,  even  though  the  results  are 
only  occasional." 

The  claim  of  the  defendants  that  the  locality 
is  one  "given  over  to  mechanical  industries, 
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is  not  in  full  accord  with  the  finding.  The 
plaintiffs  house  is  on  Governor  Street,  and  on 
this  street  there  is  no  claim  that  there  are  any 
manufacturing  establishments.  There  are  such 
on  Sheldon  Street,  and  it  is  found  that  within 
"  1,000  or  1,500  feet  of  the  defendants' premises 
there  are  a  number  of  other  manufacturing 
establishments,  and  the  neighborhood,  within 
the  distance  above  stated,  is  largely  occupied 
by  mechanics  and  by  tenement  houses." 

All  these  manufacturing  establishments  are 
of  course  still  more  remote  from  the  plaintiff's 
house,  and  the  distance  obviously  is  so  great 
as  to  preclude  any  annoyance  from  smoke,  cin- 
ders, or  the  jar  of  machinery,  and  the  noise  must 
be  so  softened  that  it  could  not  well  be  a  nui- 
sance. 

All  the  discomfort  which  the  plaintiff  can 
suffer,  therefore,  of  the  kind  referred  to,  must 
come  from  the  establishment  of  the  defendants, 
only  21  feet  distant  from  his  house.  It  is 
probably  in  the  power  of  the  defendants,  with- 
out great  expense,  to  avoid  all  just  grounds  for 
complaint.  The  court  finds  they  have  already 
done  so,  mostly  in  respect  to  smoke  and  cinders. 

In  regard  to  the  suggestion  that  the  plaintiff 
elected  to  reside  in  this  locality,  there  is  nothing 
to  show  that  the  objectionable  business  of  the 
defendants  had  ever  been  carried  on  before  the 
plaintiff  took  possession,  but  rather  the  con- 
trary, for  they  did  not  build  till  1884.  If,  how- 
ever, it  were  otherwise,  and  the  plaintiff  knew 
of  the  nuisance,  and  then  went  and  took  up  his 
abode  near  it,  he  would  not  thereby  be  precluded 
from  maintaining  his  action.  A  man  is  not  to 
be  precluded  from  building  and  living  on  his 
own  land  because  the  adjoining  proprietor  first 
erected  a  nuisance,  which,  indeed,  was  no  nui- 
sance till  somebody  went  there  to  live.  Hole 
v.  Barlow,  27  L.  J.  (N.  S.)  C.  P.  208;  Common- 
wealth v.  Upton,  6  Gray,  473;  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  8.  659  [Bk.  24,  L.  ed.  1036]. 

In  regard  to  any  suggestion  arising  from  the 
fact  that  the  dwelling-houses  in  the  vicinity 
are  largely  occupied  by  mechanics  and  tenants, 
we  fully  approve  and  adopt  the  language  of 
Chancellor  Zabriskie  in  delivering  the  opinion 
in  Bou  v.  Butler,  19  N .J.  Eq.  294:  "I find  no 
authority  that  will  warrant  the  position  that 
the  part  of  a  town  which  is  occupied  by  trades- 
men and  mechanics  for  residences,  and  carry- 
ing on  trades  and  business,  and  which  contains 
no  elegant  or  costly  dwellings,  and  is  not  in- 
habited by  the  wealthy  and  luxurious,  is  a 
proper  or  convenient  place  for  carrying  on  busi- 
ness which  renders  the  dwellings  there  un- 
comfortable to  the  owners  and  their  families, 
by  offensive  smells,  smoke,  cinders,  or  intoler- 
able noises,  even  if  the  inhabitants  themselves 
work  at  trades  occasioning  some  degree  of 
noise,  smoke,  and  cinders.  There  is  no  prin- 
ciple in  law  or  reason  which  would  give  pro- 
tection to  the  large  comforts  and  enjoyments 
with  which  the  wealthy  and  luxurious  are  sur- 
rounded, and  fail  to  secure  to  the  artisan  and 
laborers  and  their  families  the  fewer  and  more 
restricted  comforts  which  they  enjoy." 

2.  The  remaining  question  is  whether  there 
entered  into  the  judgment  any  improper  ele- 
ments of  damage. 

The  defendants  say,  in  substance,  that  the 
court  assessed  damages  for  injuries  not  action- 
able; but  what  injuries  are  referred  to  the  as- 
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signments  of  error  do  not  mention  at  all.  This 
amounts  to  no  more  than  a  general  assignment 
of  error,  which  is  contrary  to  the  rule  on  this 
subject,  and  might  be  disregarded;  but  as  the 
defendants  were  heard  in  argument  upon  the 
question,  it  may  be  more  satisfactory  to  dispose 
of  it  upon  its  merits. 

Resorting,  then,  to  the  oral  argument  before 
this  court,  to  supply  the  omission  referred  to, 
we  find  that,  after  a  critical  analysis  of  the  find- 
ing, the  counsel  for  the  defendants  are  able  to 
specify  a  few  particulars  wherein  the  court,  in 
describing  the  effects  of  the  nuisance,  went  be- 
yond the  allegations  in  the  complaint.  For  in- 
stance, the  complaint,  in  referring  to  the  effect 
upon  the  health  of  the  plaintiff  and  bis  family, 
says  simply  it  was  endangered,  whereas  the 
finding  is  that  it  was  injured;  also,  where  the 
complaint  only  speaks  of  the  effect  of  the  run- 
ning of  the  defendant's  machinery  as  causing 
an  intolerable  noise,  making  it  impossible  to 
hear  conversation,  the  finding  states,  in  addi- 
tion, that  it  caused  the  house  to  jar,  and  made 
the  windows  rattle  and  the  dishes  jolt  together. 
Now,  without  stopping  to  show  how  far  these 
facts  might  come  in  under  the  general  allega- 
tions of  the  complaint,  in  respect  to  being  ha- 
rassed, annoyed,  and  made  uncomfortable,  and 
the  house  being  made  unfit  for  habitation,  we 
may  concede,  for  the  purposes  of  discussion, 
that  in  the  two  particulars  mentioned  the  find- 
ing specifies  injuries  not  especially  alleged;  and 
our  answer  is  that  the  inference  attempted  to 
be  drawn  therefrom,  that  the  court  gave  dam- 
ages for  those  additional  injuries,  is  unwarrant- 
able. 

It  should  be  borne  in  mind  that  the  action 
was  for  an  injunction,  and  also  for  damage;  and 
the  evidence  to  be  received,  and  the  facts  to  be 
found  and  made  part  of  the  record,  had  refer- 
ence necessarily  to  both  remedies.  All  the  ne 
cessary  effects  of  running^  the  defendants'  ma- 
chinery in  close  proximity  to  the  plaintiff's 
house  were  to  be  inquired  into  upon  the  trial, 
in  order  to  determine  whether  it  was  a  nuisance, 
and  whether  it  was  such  a  one  as  to  demand 
the  extraordinary  remedy —an  injunction.  The 
facts  referred  to,  therefore,  had  a  proper  office 
to  perform. 

"Health  endangered"  was  perfectly  estab- 
lished when  the  court  found  health  actually  in- 
jured, for  the  greater  must  include  the  less,- 
and  "health  injured"  was  a  much  stronger 
reason  for  an  injunction,  as  the  nuisance,  if  con- 
tinued, might  result  in  the  permanent  impair- 
ment of  health.  So  as  to  the  other  facts.  If 
the  machinery  operated  with  such  tremendous 
power  as  to  jar  the  house  itself,  the  court  not 
only  would  see  how  intense  and  intolerable  the 
noise  must  have  been,  and  that  the  allegation 
in  that  respect  was  true, — but  that  the  necessity 
for  an  injunction  was  more  urgent  on  that  ac- 
count. Now,  our  conclusion  is  that,  as  all  the 
facts  referred  to  had  a  perfectly  legitimate  of- 
fice to  perform  in  the  mind  of  the  trial  judge, 
it  is  to  be  conclusively  presumed,  in  the  ab- 
sence of  any  evidence  to  the  contrary  shown  by 
the  record,  that  they  were  so  applied.  This 
principle  has  often  been  invoked  to  prevent  a 
new  trial  for  an  alleged  improper  admission  of 
evidence,  where  there  was  a  general  objection 
at  the  time,  and  the  court  received  the  evidence, 
but  gave  no  indication  as  to  the  use  to  be  made 
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of  it,  and  where  for  one  purpose  it  would  have 
been  proper,  but  for  another  very  improper. 
The  party,  in  such  cases,  is  never  allowed  to 
say  it  was  used  for  the  improper  purpose. 

The  analogy  is  perfect,  only  in  the  case  at 
bar  there  is  stronger  reason  to  apply  the  prin- 
ciple, because  there  was  no  objection  at  all  to 
the  facts  in  the  court  below;  and  yet,  in  effect, 
we  are  asked  to  reverse  the  presumption,  and 
hold  that  where  facts  bad  a  legitimate  and  an 
illegitimate  purpose  it  must  be  conclusively 
presumed  in  favor  of  the  latter.  We  cannot 
accede  to  such  an  extraordinary  demand. 

There  was  no  error  in  the  judgment  com- 
plained of. 

In  this  opinion  the  other  Judges  concurred. 


Jacob  GRI8SELL 
HOUSATONIC  R.  R.  CO. 

1.  The  Statute  of  1881,  chap.  02,  §  1, 
which  gives  a  railroad  company  an  in- 
surable interest  in  property  along  its 
route,  and  declares  that  the  person  or 
corporation  entitled  to  the  care  and  pos- 
session of  property  injured,  being  inno- 
centof  contributory  negligence,  the  per- 
son or  corporation  injured  may  re- 
cover from  a  railroad  company  dam- 
ages for  any  Injury  done  to  "a  building 
or  other  property"  by  fire  commu- 
nicated by  a  locomotive  engine,  is 
constitutional  in  its  application  to  a 
railroad  whose  charter  not  only  con- 
tains an  explicit  reservation  of  power  in 
the  Legislature  to  alter,  amend, or  repeal 
it,  but  makes  it  also  subject  to  all  gen- 
eral laws  the  Legislature  may  thereafter 
pass. 

2.  Where  protection  to  persons  or  prop- 
erty may  require  otherwise,  the  Leg- 
islature is  not  restrained  by  the  prin- 
ciple of  the  common  law  that  for  a 
lawful,  reasonable,  and  careful  use  of 

Eroperty  the  owner  cannot  be  made 
able. 

3.  The  statute  does  not  cast  a  burden 
upon  railroad  corporations  from  which 
all  others  are  exempt  under  similar  cir- 
cumstances, nor  does  it  deny  to  them  a 
good  defense  which,  at  common  law, 
others  would  have  under  like  conditions. 

4.  Legislation  is  not  necessarily  invalid 
or  in  violation  of  the  principle  of  a  just 
equality  before  the  law,  if  the  one  using 
extra-hazardous  materials  or  instru- 
mentalities, which  put  in  jeopardy  a 
neighbors  property,  is  made  by  such 
legislation  to  bear  the  risk  and  pay  the 
losses  thereby  occasioned  when  there  is 
no  fault  on  the  part  of  the  owner  of  the 
property,  even  though  negligence  in 
the  party  employing  the  dangerous  in- 
struments cannot  be  proved. 

5.  The  words  "  a  building  or  other  prop- 
erty "  embrace  fences,  growing  trees, 
and  herbage.  The  statute  is  remedial, 
and  ought  to  be  construed  liberally,  to 
effectuate  the  intention  of  the  Legisla- 
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ture;  and  the  enforcement  of  the  stat- 
ute is  not  dependent  on  the  ability  of 
the  railroad  company  to  obtain  insur- 
ance upon  the  class  of  property  injured, 
although  the  statute  confers  an  insur- 
able interest  coextensive  with  the  prop- 
erty for  which  the  railroad  company 
may  be  responsible,  and  gives  liberty  to 
the  railroad  company  to  obtain  such  in- 
surance in  its  own  name,  with  any  other 
party  who  is  able  and  willing  to  con- 
tract relative  to  the  subject-matter. 
The  statute  does  not,  however,  concern 
itself  with  such  insurer. 

(Hartford  Filed  February,  1887.) 

A  PPEAL  by  defendant  from  a  judgment  of 
XX.  the  Court  of  Common  Pleas  of  Litchfield 
County  on  a  verdict  for  plaintiff  in  an  action 
under  the  Act  of  1881,  chap.  92.  Affirmed. 

This  was  an  action  brought  under  the  Act  of 
1881,  chap.  92,  for  destruction  of  fences  and 
trees  upon  the  land  of  the  plaintiff  near  the 
railroad  of  defendant  company,  by  fire  alleged 
to  have  been  communicated  by  a  locomotive  of 
the  defendant.  The  action  was  brought  before 
a  justice  of  the  peace,  and,  by  appeal,  to  the 
Court  of  Common  Pleas  of  Litchfield  County, 
and  tried  to  the  jury  before  Warner,  J. 

On  the  trial  the  plaintiff  offered  evidence  to 
prove  that  on  April  16, 1885,  between  the  hours 
of  11  and  12  in  the  forenoon,  the  defendant  was 
running  a  locomotive  engine  with  a  train  of 
cars  attached  thereto,  in  a  northerly  direction, 
along  the  side  of  the  plaintiff's  land,  which  lies 
on  the  easterly  .side  of  the  defendant's  layout; 
that  very  soon  after  the  train  had  passed,  a 
smoke  and  Are  were  seen  by  witnesses  on  the 
easterly  side  of  the  defendant's  track,  and  that 
traces  of  the  fire  were  visible  from  the  track 
over  the  defendant's  layout  to  and  upon  the 
land  of  the  plaintiff  and  land  of  one  Gaylord; 
that  no  smoke  or  fire  were  seen  in  that  vicinity 
prior  to  the  passage  of  the  train,  although  the 
witnesses  were  in  a  position  to  have  seen  the 
same  if  any  existed;  that  at  that  time  there  was 
a  high  wind  blowing  from  a  northwesterly 
direction,  and  that  the  fire  progressed  with 
great  rapidity  and  burned  the  plaintiff's  fences, 

f rowing  trees,  and  herbage.   No  witness  testi- 
ed  that  he  saw  the  spark  of  fire  come  from 
the  locomotive  which  set  the  fire. 

The  plaintiff  also  offered  evidence  to  prove 
that  he  did  not  contribute  to  the  injury,  and 
that  he  was  not  negligent  in  the  care  of  his 
property  and  did  not  expose  it  to  fire  from  loco- 
motive engines.  He  also  offered  evidence  to 
prove  the  damage  done  to  his  fences,  growing 
timber,  and  herbage  by  the  fire. 

To  this  evidence  the  defendant  objected  first, 
that  there  had  been  no  proof  of  negligence  on  the 
part  of  the  defendant;  and  second, thatthe  plain- 
tiff could  not  recover,  under  the  provisions  of 
the  Act  of  1881,  until  he  should  prove  that  the 
defendant  had,  or  could  have,  an  insurable  in- 
terest in  the  property  injured  by  the  fire,  and 
that  the  burden  of  such  proof  was  on  the  plain- 
tiff. The  court  overruled  the  objection  and 
admitted  the  evidence,  and  defendant  excepted. 

The  defendant  called  one  Todd  as  a  witness, 
who  testified  that  he  was  a  fire-insurance  agent, 
and  had  been  for  the  last  eighteen  years;  and 
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that  he  did  not  know  of  any  insurance  com- 
pany that  insured  growing  trees  and  herbage 
or  fences,  against  fire.  This  evidence  was  ob- 
jected to  by  the  plaintiff,  but  was  heard,  by 
agreement  of  the  parties,  subject  to  the  ruling 
of  the  court  in  its  charge  to  the  jury. 

The  defendant  requested  the  court  to  charge 
the  jury  that  there  was  no  evidence  to  prove 
that  the  defendant  was  guilty  of  any  negli- 
gence; and,  as  there  was  no  other  evidence 
that  the  fire  was  communicated  from  the  de- 
fendant's locomotive,  the  plaintiff  could  not 
recover;  also  that  the  Act  of  1881  was  uncon- 
stitutional and  void,  as  it  interfered  with  the 
charter  rights,  contracts,  and  duties  of  the  de- 
fendant. 

The  court  did  not  charge  the  jury  as  re- 
quested, but  charged  them  as  follows: 

"  It  to  your  duty  to  determine  from  all  the' 
evidence  adduced  and  the  circumstances  con- 
nected with  the  occurrence  of  the  fire,  whether 
the  fire  proceeded  from  the  defendant's  loco- 
motive, or  from  some  other  cause,  which  in- 
jured the  plaintiff's  property.  The  defendant 
is  not  correct  in  his  claim  that  the  statute  of 
1881  is  unconstitutional  and  void.  I  instruct 
you  that  if  you  find  that  the  locomotive  of  the 
defendant  communicated  the  fire  to  the  land  of 
the  plaintiff,  either  directly  or  to  the  land  of 
Mr.  Guy  lord,  and  from  thence  it  ran  on  to  the 
land  of  the  plaintiff  and  did  him  the  injury  of 
which  he  complains,  and  you  also  find  that  the 
plaintiff  in  no  wise  contributed  to  that  injury, 
then  your  verdict  should  be  for  the  plaintiff. 
But  this  must  be  proved  affirmatively  by  the 

Slaintiff,  and  by  a  fair  preponderance  of  evi- 
ence  on  his  part.  You  must  be  satisfied  from 
.  the  evidence  that  the  defendant's  locomotive 
communicated  the  fire  that  did  the  injury  to 
the  plaintiff,  and  that  he  did  not  contribute 
to  it.  It  was  not  incumbent  upon  the  plaintiff  to 
prove  that  said  property  of  the  plaintiff  which 
was  injured  by  the  fire  could  have  been  insured 
by  the  defendant.  The  testimony  of  Mr.  Todd, 
which  was  offered  to  prove  that  there  was  no 
insurance  company  that  could  or  would  insure 
such  kind  of  property  against  fire,  was  not  ad- 
missible, and  is  to  have  no  influence  on  your 
minds.  You  will  reject  it.  If  you  find  that 
the  fire  that  injured  the  property  of  the  plain- 
tiff did  not  come  from  the  locomotive  of  the 
defendant,  then  your  verdict  must  be  for  the 
defendant.  Or,  if  you  find  that  the  fire  came 
from  said  locomotive,  and  you  also  find  that  the 
plaintiff  contributed  to  the  spread  and  exten- 
sion of  that  fire  which  did  him  the  injuries  of 
which  he  complains,  then  your  verdict  should 
be  for  the  defendant." 

The  iury  returned  a  verdict  for  the  plaintiff 
of  $75  damages,  and  the  defendant  appealed  to 
this  court. 

Messrs.  Morris  W.  Seymour  and  How- 
ard H.  Knapp,  for  defendant,  appellant: 

Are  "  fences,  "  growing  trees, "  and  "  her- 
bage "  (the  only  property  proved  to  have  been 
injured)  "other  property,  within  the  mean- 
ing of  the  statute  of  1881?  The  word  "prop- 
erty," says  Hinman,  Ch.  J.,  in  Stanton  v. 
Lewis,  26  Conn.  449,  "of  course  must  include 
everything  that  is  the  subject  of  ownership." 
Literally,  therefore,  "  other  property  "  includes 
franchises,  easements,  incorporeal  heredita- 
ments, and  other  things  incapable  of  being 
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either  insured  or  destroyed  by  Are.  Clearly, 
it  seems  to  us,  the  Legislature  intended  no  such 
sweeping  change  in  our  law.  Again,  that  prin- 
ciple of  interpretation  denominated  noseitur  a 
sociis  requires  the  meaning  of  the  words  "other 
property  "  to  be  limited  to  the  property  of  the 
same  general  character  as  "buildings. 

2  Pars.  Cont.  501,  note  u;  Potter's  Dwar. 
Stat.  286,  272,  292;  Wheeler  v.  MeCormiek,  8 
Blatchf.  267;  Chidsey  v.  Town  of  Canton,  17 
Conn.  476;  Baileyv.  Close,  87  Conn.  411 ;  Boon  v. 
JStna  Ins.  Co.  40  Conn.  575;  Allen's  Appeal, 
81*  Pa.  St.  802;  Btnick  v.  Boyd,  99  Conn. 555; 
Reed  v.  Belfast,  20  Me.  246;  Rex  v.  WaUis, 
5  T.  R.  875,  879;  Rex  v.  Hall,  1  Barn.  &  C. 
237. 

The  words  themselves  being  of  doubtful  in- 
terpretation, the  intention  of  the  Legislature  in 
passing  such  a  statute  is  a  legitimate  source 
from  which  to  seek  light.  In  this  view,  the 
provision  in  the  latter  clause  of  the  same  sec- 
tion that  the  railroad  corporation  "  shall  have 
an  insurable  interest  in  the  property  for  which 
it  may  be  so  held  responsible  in  damages,  and 
may  procure  insurance  thereon  in  its  own  be- 
half," certainly  shows  that  the  Legislature  in- 
tended to  limit  the  meaning  of  the  words 
"  other  property  "  to  such  other  property  as  is 
capable  of  being  insured;  to  such  other  prop- 
erty as  it  is  possible  for  the  railroad  corporation 
to  have  "insured  in  its  own  behalf." 

Chapman  v.  Atlantic  &  St.  L.  R.  R.  Co.  87 
Me.  92. 

The  Legislature  had  no  constitutional  power 
to  enact  such  statute.  The  charter  of  the  de- 
fendant is  a  contract  between  the  State  and  the 
company  which  is  within  the  protection  of  the 
Constitution  of  the  United  States,  art.  1  §  10. 

Enfield  Bridge  Co.  v.  Conn.  River  Co.  7  Conn. 
48;  Derby  Turnpike  Co.  v.  Parks,  10  Conn.  522, 
541;  Washington  Bridge  Co.  v.  State,  18  Conn. 
64;  Dartmouth  College  v.  Woodioard,  4  Wheat 
519  (17  U.  S.  bk.  4,  L.  ed.  629);  Planters  Bank 
v.  Sharp,  6  How.  801  (47  U.  S.  bk.  12,  L.  ed. 
447);  Fletcher  v.  Peek,  6  Cranch,  182  (10  U.  S. 
bk.  8,  L.  ed.  176);  8  Pars.  Cont,  582. 

The  company  is  a  citizen  of  this  State,  and 
like  any  other  citizen  is  entitled  to  the  equal 
protection  of  the  laws  of  the  State  and  of  the 
United  States,  and  especially  that  protection 
thrown  around  a  citizen  of  the  United  States 
by  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States. 

Louisville,  etc.  R.  R.  Co.  v.  Letson,  2  How. 
497  (48  U.  S.  bk.  11,  L.  ed.  858);  R.  R.  Tax 
Cases,  18  Fed.  Rep.  722;  Southern  Pac.  R.  R.  Co. 
v.  California,  118  U.  S.  109  (Bk.  80,  L.  ed.  102); 
Santa  Clara  County  v.  SoutJiern  Pacific  R.  R. 
Co.  Id.  894  (Bk.  80,  L.  ed.  118). 

The  statute  of  1881  does  not  pretend  to  take 
the  property  of  the  company  for  a  public  use. 
The  fact  that  it  does  not  provide  for  compen- 
sation would  be  fatal  to  any  such  claim  if 
made. 

Though  the  charter  is  subject  to  alteration, 
amendment,  and  repeal  by  the  General  Assem- 
bly, the  Act  of  1881  is  not  such  an  alteration  or 
amendment. 

State  v.  New  Haven  dt  2T.  Co.  48  Conn.  851. 

If  the  statute  be  properly  a  police  regulation, 
the  Legislature  would  have  full  power  to  enact 
it,  whether  the  charter  were  a  close  charter  or 
one  subject  to  alteration  or  amendment 
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Pierce,  R.  R.  460;  People  v.  Boston  db  A.  R. 
R.  Go.  70  N.  Y.  589. 

Down  to  the  enactment  of  this  statute  no 
railroad  corporation  in  this  State  could  have 
been  held  responsible  in  damages  for  a  fire 
communicated  by  one  of  its  locomotive  engines, 
without  showing  either  malice,  negligence,  or 
such  a  wanton  disregard  of  the  rights  of  others 
as  to  amount  to  malice. 

1  BL  Com.  481;  Pierce,  R.  R.  481;  Morris  v. 
Piatt,  82  Conn.  86;  Cooley,  Torts,  591,  592; 
Clark  v.  Foot,  8  Johns.  421;  Lome  v.  Buchanan, 
51  N.  T.  487. 

The  enactment  of  this  statute  can  in  no  sense 
be  considered  the  establishment  of  a  rule  of 
law,  changing  the  common  law  as  to  where, 
thereafter,  the  loss  occasioned  by  accidental 
fires  should  fall.  The  fact  that  it  was  confined 
in  its  operation  to  railroads  would  be  fatal  to 
any  such  claim. 

1  BL  Com.  45;  Dartmouth  College  Gate,  4 
Wheat.  519(17  U.  8.  bk.  4,  L.  ed.  629);  Cooley, 
Const.  Lira.  858,  854,  890,  898;  Chicago,  etc.  R. 
R.  Co.  v.  Mon,  60  Miss.  641;  20  Am.  &  Eng.  R. 
R  Cas.  555. 

Within  proper  limitations  and  due  regard  for 
the  rights  of  all,  fire  is  a  subject-matter  within 
the  police  regulation  of  the  State. 

Blackstone  (4  Bl.  Com.  162)  defines  the 
public  police  and  economy  as  "  the  due  regula- 
tion and  domestic  order  of  the  kingdom, 
whereby  the  inhabitants  of  a  State,  like  mem- 
bers of  a  well-governed  family,  are  bound  to 
conform  their  general  behavior  to  the  rules  of 
propriety,  good  neighborhood,  and  good  man- 
ners; and  to  be  decent,  industrious,  and  inof- 
fensive in  their  respective  stations." 

See  also,  to  the  same  effect,  Bentham's  General 
View  of  Public  Offenses  fWorks,  pp.  9,  157); 
Cooley,  Const.  Law,  209;  Cooley,  Const.  Lim. 
577;  State  v.  New  Haven  dkN.Co.48  Conn.  878; 
Commonwealth  v.  Alger,  7  Cush.  84;  Thorpe  v. 
Rutland  dk  B.  R.  R.  Co.  27  Vt.  140;  Munn  v. 
Illinois,  94  U.  8.  145  (Bk.  24,  L.  ed.  77);  Beer 
Co.  v.  Massachusetts,  97  U.  8.  38  (Bk.  24,  L. 
ed.  989). 

But  Shaw,  Ch.  J.,  says  that  the  police  power 
must  not  be  "repugnant  to  the  Constitution." 

Commonwealth  v.  Alger,  supra. 

The  police  power  is  not  without  limitations, 
and  in  its  exercise  the  Legislature  must  respect 
the  great  fundamental  rights  guaranteed  by  the 
Constitution. 

Re  Jacobs,  98  N.  T.  110. 

Cooley  (Const.  Law,  888,  889)  says:  "All 
property  and  rights  within  the  jurisdiction  of 
the  State  are  subject  to  the  regulations  and  re- 
straints of  its  police  power,  except  so  far  as 
they  are  removed  therefrom  by  the  express  pro- 
visions or  implications  of  the  Federal  Constitu- 
tion." 

Potter's  Dwar.  Stat.  458,  says:  "The  limit 
to  the  exercise  of  the  police  power  can  only  be 
this:  The  legislation  must  have  reference  to  the 
comfort,  the  safety,  or  the  welfare  of  society; 
it  must  not  be  in  conflict  with  the  provisions 
of  the  Constitution." 

See  also  Austin  v.  Murray,  16  Pick.  121, 126; 
Cot  v.Schultz,  47  Barb.  64;  People  v.  Marx,  99 
«.  Y.  871,  886;  State  v.  Noyet,  47  Me.  189  ; 
Slaughter  House  Cases,  16  Wall.  86,  87  (88  U. 
8.  bk.  21,  L.  ed.  894). 

To  sum  up  the  general  doctrine,  as  gathered 
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from  all  the  authorities,  a  statute,  in  order  to 
be  a  police  regulation,  must  possess  the  follow- 
ing characteristics:   1.  It  must  have  for  its  ob- 

}ect  the  protection  of  life,  of  health,  the  com- 
ort,  the  good  order,  the  morals,  the  property 
of  the  community.  2.  It  must  be  for  the  equal 
protection  and  enjoyment  of  all.  8.  It  must 
not,  in  prescribing  the  use  and  enjoyment  which 
one  may  make  of  his  own,  preclude  a  corre- 
sponding use  and  enjoyment  of  their  own  by 
others. 

Strictly  speaking,  the  words  of  this  statute 
do  not  bring  it  within  the  legitimate  objects 
regarding  which  the  police  power  of  the  State 
may  be  exercised.  It  does  not  require  of  rail- 
roads the  use  of  spark-arresters,  or  any  other 
device  to  prevent  the  escape  of  fire,  and  as  a 
penalty  imposes  an  obligation  to  pay  for  all 
damage  occasioned  thereafter  by  fire.  It  is  not 
a  statute  for  the  better  protection  of  prop- 
erty. It  simply  imposes  on  the  railroads  an  ab- 
solute liability.  It  requires  nothing;  it  suggests 
nothing  for  the  better  protection  of  property; 
it  simply  shifts  the  burden  of  the  loss,  from 
where  for  all  time  it  has  rested,  on  to  others. 

If,  under  its  police  powers,  the  State  has  a 
right  to  vary  the  common-law  rule  and  hold 
people  responsible  in  damages  for  fires  acci- 
dently  originating  on  their  premises,  as  a  legal 
police  regulation  it  must  apply  to  all  alike.  A 
statute  which  discriminates  between  classes  of 
individuals  is,  for  that  reason,  void. 

Chicago,  etc.  R.  R.Co.v.  Moss,  60  Miss.  641; 
Alabama  R.  R.  Co.  v.  Morris,  65  Ala.  193; 
Durkee  v.  JanesviUe,  28  Wis.  464. 

Notwithstanding  the  statute  of  1881  is  not  a 
legal  police  regulation,  it  would  still  be  a  law 
binding  on  the  defendant  corporation,  unless 
it  in  some  way  interferes  with  the  rights  secured 
by  the  Constitution  of  the  United  States  and 
of  this  State. 

The  Legislature  cannot  interfere  with  the  ob- 
ligations of  contracts  (U.  S.  Const,  art.  1,  §  10); 
nor  deprive  an  v  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law  (5th  Amend- 
ment, U.  8.  Const.);  nor  take  private  property 
for  public  use  without  just  compensation 
(14th  Amendment,  U.  8.  Const.,  also  Conn. 
Const,  art.  1,  8  2);  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws  (14th  Amendment,  U.  8.  Const.); 
nor  deprive  one  of  life,  liberty,  or  property, 
but  by  due  course  of  law  (Conn.  Const,  art.  1, 
§  9);  and  all  courts  shall  be  open,  and  every  per- 
son for  an  injury  done  to  him  in  his  person, 
property,  or  reputation  shall  have  remedy  by 
due  course  of  law  and  right,  and  justice  admin- 
istered without  sale,  denial,  or  delay  (Conn. 
Const,  art.  1,  §  12). 

The  right  of  the  railroad  to  run  by  the  use  of 
fire  and  steam  is  one  that  cannot  be  taken  away. 
The  defendant  railroad  not  only  may  run,  but 
it  must  run.   The  State  compels  it  to  run. 

State  v.  Hartford  &  N.  H.  R.  R.  Co.  29  Conn. 
588. 

The  manner  of  its  using  fire  and  steam  may, 
under  proper  circumstances  and  for  proper  ob- 
jects, be  regulated,  but  a  regulation  which 
amounted  to  a  prohibition  would  be  void.  A 
regulation  which  partially  permitted  their  use 
would  impair  their  full  power  to  use,  and  hence 
would  be  equally  void. 

New  Orleans  Oat  Co.  v.  Louisiana  Light  Co. 
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115  U.  8.  650  (Bk.  29,  L.  ed.  516);  Green  v.  Bid- 
die,  8  Wheat.  84  (21  U.  8.  bk.  5,  L.  ed.  568); 
Dartmouth  College  Case,  4  Wheat.  518  (17  U. 
8.  bk.  4,  L.  ed.  629). 

Railroads,  inasmuch  as  they  are  built  by  pri- 
vate capital,  in  their  relation  to  their  stock- 
holders, the  property  owned  by  them,  and  their 
income,  are  privati  juris,  and  subject  to  the 
same  limitations,  and  invested  with  the  same 
security  as  the  private  property  of  an  individ- 
ual. 

Benson  v.  Mayor,  etc.  of  New  York,  10  Barb. 
245;  Commonwealth  v.  Pa.  Canal  Co.  66  Pa. 
41;  Chicago,  B.  &  Q.  B.  B.  Co.  v.  Atty-Qen.  9 
W.  Jur.847. 

Even  the  essential  right  of  taxation  may  be 
taken  away  from  the  State  by  the  charter  grant- 
ed to  a  railroad,  and  any  subsequent  attempt 
to  tax  it  would  be  a  violation  of  the  contract 
between  the  State  and  the  company. 

New  Jersey  v.  Yard,  95  U.  S.  104  (Bk,  24,  L. 
ed.  862);  Farrington  v.  Tennessee,  Id.  679 
(Bk.  24,  L.  ed.  558);  Humphrey  v.  Peques, 
16  Wall.  244  (88  U.  8.  bk.  21,  L.  ed.  826);  Pa- 
cific B.  B.  Co.  v.  Maguire,  20  Wall.  86  (87  U. 
S.  bk.  22,  L.  ed.  282). 

A  charter  granting  the  exclusive  right  to  a 
company  to  do  a  certain  thing,  even  though  it 
be  a  matter  of  public  concern,  is  violated  by 
giving  another  company  the  same  privilege. 

New  Orleans  Cos  Co.  v.  Louisiana  Light  Co. 
115  U.  8.  650  (Bk.  29,  L.  ed.  516) ;  Boston  & 
L.  B.  R.  Co.  v.  Salem  &  L.  B.  B.  Co.  2  Gray,  1. 

Can  the  money  of  the  stockholders  of  the  de- 
fendant corporation  be  given  by  law  to  one  who 
shall  suffer  from  a  fire,  the  kindling  of  which 
they  were  guilty  of  no  carelessness  or  malice  in 
causing,  and  in  regard  "to  which,  though  they 
may  have  conclusive  evidence  that  it  was  caused 
by  an  inevitable  accident,  the  statute  says  in 
effect  that  they  shall  not  be  permitted  to  intro- 
duce it ;  and  that  money  said  to  be  taken  by 
due  process  of  law?  Is  there  no  such  thing  in 
law  as  "damnum  absque  injuria?" 

Cooley,  Const.  Lim.  819.  To  the  same  ef- 
fect Wnght  v.  Cradlebaugh,  8  Nev.  841;  Tay- 
lor v.  Porter,  4  Hill,  140, 145;  Ohio  <fe  M.  B.  Co. 
v.  Lackey,  78  111.  55  ;  McCready  v.  Sexton,  29 
Iowa,  356.  891;  People  v.  Haws,  87  Barb.  440  ; 
Zeigler  v.  Alabama  R.  B.  Co.  58  Ala.  594;  Ma- 
yor v.  Thome,  7  Paige,  261. 

If  a  private  individual  cannot  be  held  re- 
sponsible for  accidental  fires,  all  citizens  within 
this  State  have  a  right  to  demand  the  same  pro- 
tection. 

Slaughter  House  Cases,  16  Wall.  86  (85  U.  S. 
bk.  21,  L.  ed.  894);  B.  B.  Tax  Cases,  18  Fed. 
Rep.  722  ;  Southern  Pacific  B.  B.  Co.  v.  Cali- 
fornia,^^. S.  109 (Bk.  30,  L.  ed.  108);  Santa 
Clara  County  v.  Southern  Pacific  B.  B.  Co.  Id. 
894  (Bk.  80,  L.  ed.  118). 

The  Legislature  has  no  power  to  declare  what 
shall  be  conclusive  evidence  of  a  given  fact. 

Wantlan  v.  White,  19  Ind.  470 ;  White  v. 
Flynn,  23  Ind.  46;  Davis  v.  Minge,  56  Ala.  121. 

A  law  which  in  effect  takes  away  titles  with- 
out allowing  parties  to  defend  their  rights  is 
void. 

Oroesbeck  v.  Seeley,  13  Mich.  830,342;  Blackw. 
Tax  T.  p.  100;  Cooley,  Const.  Lim.  p.  368. 

These  cases  seem  to  us  to  establish  the  rule 
that,  so  long  as  it  is  the  law  of  the  land  that  there 
shall  be  no  responsibility  for  accidental  fires, 


by  refusing  the  defendant  the  right  to  show 
that  it  was  guilty  of  no  negligence,  its  property 
is  taken  without  due  process  of  law. 

See  also  Re  Jacobs,  98  N.  Y.  98 ;  People  v. 
Marx,  99  N.  Y.  877;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.  115  U.  8.  650  (Bk.  29.  L. 
ed.  516);  Zeigler  v.  S.  <fe  N.  B.  B.  Co.  58  Ala. 
594. 

Messrs.  J.  S.  Turrill  and  J.  P.  Addis,  for 

plaintiff,  appellee: 

Section  17  of  the  defendant's  charter  reads: 
"The  said  corporation  and  railroad  shall  be  sub- 
ject to  all  the  general  laws  which  have  been  or 
shall  be  made  in  this  State  relative  to  railroad 
companies  and  railroads."  Priv.  Laws,  p. 
1029.  Section  20  reads:  "This  resolve  may  be 
altered,  amended,  or  repealed  at  the  pleasure  of 
the  General  Assembly."    Priv.  Laws,  p.  1030. 

By  this  reservation  the  Legislature  has  the 
right  to  enact  any  amendments  to  the  charter, 
or  enact  any  general  laws,  and  impose  any  re- 
strictions on  the  company,  or  make  any  change 
that  does  not  defeat  or  substantially  impair  the 
object  of  the  grant,  or  any  rights  which  have 
vested  under  it,  that  the  Legislature  may  deem 
necessary  to  secure  or  protect  public  or  private 
rights. 

Comrs.  of  Fisheries  v.  Holyoke  Water  Poicer 
Co.  104  Mass.  451. 

This  statute  does  not  establish  a  different  rule 
of  responsibility  for  one  class  than  is  established 
for  others.  This  Act  is  a  general  one  for  all  rail- 
road companies  who  use  locomotives  on  their 
roads.  ' 

Statutes  Regarding  Railroad  Companies,  p. 
815,  §  1;  Chicago,  B.  &  Q.  B.  B.  Co.  v.  Iowa, 
94  U.  S.  168  (Bk.  24,  L.  ed.  94). 

To  the  same  effect.  Jones  v.  Galena  &  C.  R. 
B.  Co.  16  Iowa,  6. 

We  have  a  statute  of  the  same  nature,  to 
charge  an  individual  in  damages,  for  a  like  ac- 
tion, and  no  proof  of  negligence  by  plaintiff  is 
necessary:  "Every  person  who  shall  set  fire  on 
any  land,  that  shall  run  upon  the  land  of  any 
other  person,  shall  pay  to  the  owner  all  the 
damages  done  by  such  fire,  to  be  recovered  in 
an  action  of  trespass." 

Stat.  p.  489,  $  6. 

An  Act  similar  has  been  passed  in  Kansas. 
M.  K.  &  T.  B.  B.  Co.  v.  Davidson,  14  Kan. 
349. 

In  various  States  a  similar  law  has  been  en- 
acted, making  proof  of  fires  communicated  by 
railroad  companies  prima  facie  proof  of  the 
negligence  of  such  companies,  and  the  courts 
have  neld  such  laws  constitutionaLand  valid. 

2  Wood,  R.  R.  Law,  p.  1867;  Cleaveland  v. 
Grand  Trunk  R.  Co.  42  Vt.  449;  Chicago  &  A. 
B.  B.  Co.  v.  Clampit,  63  111.  95;  Same  v.  Quain- 
tance,  58  HI.  889;  Baltimore  dk  0.  B.  B.  Co.  v. 
Shipley,  39  Md.  251. 

It  is  necessary  under  the  law  of  1881  for 
plaintiff  to  prove  the  fire  was  communicated 
from  the  engine  of  the  company,  but  it  does 
not  prescribe  that  plaintiff  shall  prove  negli- 
gence, and  under  the  statute  the  company  is 
liable  whether  it  is  guilty  of  negligence  or  not 

Perley  v.  Eastern  B.  B.  Co.  98  Mass.  414; 
Hooksett  v.  Concord  B.  B.  88  N.  H.  242; 
Bowell  v.  Bailroad,  57  N.  H.  182  ;  layman  v. 
Boston  &  W.  B.  R.  Co.  4  Cush.  291. 

The  Legislature  has  permitted  this  company 
to  use  engines  that  are  of  such  a  nature  that 
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they  necessarily  expose  the  property  of  others 
to  danger,  injury,  and  destruction.  A  statute 
to  afford  indemnity  against  this  risk  to  those 
exposed  to  it.  and  to  throw  the  responsibility 
upon  those  who  are  thus  authorized  to  use  this 
dangerous  apparatus,  and  who  realize  a  profit 
from  it,  is  a  valid  law,  and  not  subject  to  any 
constitutional  objection;  it  is  within  the  police 
power  of  the  State. 

Hart  v.  Western  R.  R.  Co.  18  Met.  99. 

The  charters  of  corporations  are  to  be  con- 
strued strictly;  that  is,  favorably  to  the  public 
and  against  corporations. 

Thorpe  v.  Rutland  &  B.  R.  R.  Co.  27  Vt.  147. 

Where  there  is  a  reservation  in  the  charter  to 
aher,  amend,  or  repeal,  the  Legislature  is  au- 
thorized to  make  any  alteration  which  does  not 
defeat  or  substantially  impair  the  objects  of  the 
grant  or  rights  which  have  been  vested  under  it, 
which  the  Legislature  may  deem  necessary 
either  to  promote  the  corporate  purpose  or  se- 
cure other  public  or  private  rights, 

8  Wood,  R.  R.  Law,  1699. 

In  this  charter  there  is  not  only  this  reserva- 
tion of  this  right  to  amend,  alter,  or  repeal,  but 
it  is  subject  to  all  general  laws  that  the  Legis- 
lature may  thereafter  pass. 

Priv.  Laws,  supra. 

All  corporations,  even  if  no  power  is  reserved 
to  alter,  amend,  or  repeal,  are  subject  to  the 
police  power  of  the  State.and  their  charters  are 
granted  subject  to  whatever  Act  the  Legislature 
may  make  under  the  police  power  of  the  State. 

3  Wood,  R.  R.  Law,  p.  1702;  English  v.  New 
Haven  <fc  N.  Co.  82  Conn.  240. 

Under  this  police  power  of  the  State,  the 
power  of  the  Legislature  extends  to  the  protec- 
tion of  the  lives,  limbs,  health,  comfort  and 
quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  State. 

3  Wood,  R.  R.  Law,  p.  1703,  note  1;  p.  1704; 
Thorpe  v.  Rutland  <fc  B.  R.  R.  Co.  27  Vt.  .49  ; 
Coffin  v.  Rich,  45  Me.  507. 

The  Legislature  may  control  the  actions,  pre- 
scribe the  f  unctions  and  duties  of  corporations, 
and  impose  restraints  upon  them  to  the  same 
extent  as  they  can  upon  natural  persons,  in  all 
matters  coming  within  the  general  range  of 
legislative  authority,  only  subject  to  the  limi- 
tation of  not  impairing  the  obligation  of  a  con- 
tract. 

It  can,  especially  when  power  is  reserved, 
impose  upon  corporations  any  additional  con- 
ditions or  burdens  for  the  protection  or  welfare 
of  the  public  which  they  might  originally  and 
with  justice  have  imposed. 

Any  privileges  which  may  exempt  companies 
from  the  burdens  common  to  individuals  do 
not  flow  necessarily  from  the  charter,  and  must 
be  expressed  in  it,  or  they  do  not  exist. 

8  Wood,  R.  R.  Law,  pp.  1702,  1708,  1704, 
note  1;  Thorpe  v.  Rutland  &  B.  R.  R.  Co.  27 
Vt.  145, 149;  Coffin  v.  Rich,  45  Me.  509;  Comrs. 
v.  Holyoke  Water  Co.  104  Mass.  446;  Pratt  v. 
Atlantic  &  St.  L.  R.  R.  Co.  42  Me.  587;  Norris 
y.  Androscoggin  R.  R.  Co.  89  Me.  278;  Lyman 
Botton  dt  W.  R.  R.  Co.  4  Met.  291  ;  Rode- 
nacher  v.  Milwaukee  &  St.  P.  R.  R.  Co.  41 
Iowa,  805,  806;  Munn  v.  HUnois,  94  TJ.  S.  113 
(Bk  24,  L.  ed.  77);  Lake  more  &  M.  S.  R.  Co. 
v.  Cincinnati,  S.  etc.  R.  Co.  80  Ohio  St.  010 ; 
topic  v.  Botton  <t  A.  R.  R.  Co.  70  N.  Y.  569; 
*•  P.  R.  R.  Co.  v.  Mower,  16  Kan.  576;  Com- 
com. 


monwealth  v.  Certain  Intoxicating  Liquors,  115 
Mass.  158;  English  v.  New  Haven  &  N.  Co.  82 
Conn.  240. 

Among  many  other  Acts  that  have  been  by 
the  courts  held  to  be  valid  and  constitutional 
under  the  police  power  of  the  State,  and  not 
impairing  the  obligation  of  a  contract  with  any 
company  previously  incorporated,  or  with  any 
person,  are  some  following : 

To  regulate  and  station  vessels  in  New  York 
harbor. 

Vanderbilt  v.  Adams,  7  Cow.  849. 

Requiring  passenger  cars  to  be  numbered 
and  licensed. 

Frankfort  A  P.  R.  R.  Co.  v.  Philadelphia,  58 
Pa.  119. 

To  impose  on  an  old  company  the  expense 
of  a  watchman  at  a  crossing  made  by  a  new 
railroad. 

Lake  Shore  &  M.  S.  R.  v.  Cincinnati  &  S.  etc. 
R.  Co.  30  Ohio  St.  604. 

To  build  a  bridge  to  carry  a  turnpike  over 
railroad  even  where  there  is  no  reservation  in 
charter. 

People  v.  Boston  &A.  R.  R.  Co.  70  N.  Y.  569. 

To  build  bridges,  cattle-guards,  and  fences, 
and  to  be  liable  for  damages  for  injury  to 
animals  killed,  if  not  built. 

Bulkley  v.  New  Fork  &  N.  H.  R.  R.  Co.  27 
Conn.  479 ;  K.  P.  R.  R.  Co.  v.  Mower,  16  Kan. 
574;  Jones  v.  Galena  &  C.  U.  R.  R.  Co.  16  Iowa, 
6;  Thorpe  v.  Rutland  &  B.  R.  R.  Co.  27  Vt.  140 ; 
Norris  v.  Androscoggin  R.  R.  Co.  89  Me.  273. 

To  build  and  widen  bridges  at  request  of 
city. 

English  v.  New  Haven  &  N.  R.  R.  Co.  82 
Conn.  240. 

To  build  fences,  and  make  company  liable  in 
double  damages  for  stock  injured  that  get  on 
track  by  reason  of  failure  of  company  to  erect 
and  maintain  them. 

Cairo  &  St.  L.  R.  R.  Co.  v.  Peoples,  92  El.  97. 

To  fix  and  establish  a  maximum  rate  of 
charges  by  railroad  companies  for  transporting 
freight  and  passengers,  and  to  fix  such  charges 
at  a  certain  amount,  notwithstanding  power 
given  to  directors  to  fix  rates. 

Chicago,  B.  <&  Q.  R.  R.  Co.  v.  Iowa,  94  U.  S. 
155  (Bk.  24,  L.  ed.  94);  Peik  v.  Chicago  &  N.  W. 
R.  Cc.  94  U.  S.  164  (Bk.  24,  L.  ed.  97) ;  Chi- 
cago, Milwaukee  &  St.  Paul  R.  R.  Co.  v.  Ackley, 
94  U.  S.  179  (Bk.  24,  L.  ed.  99);  Rlinois 
Cent.  R.  R.  Co.  v.  Illinois,  95  111.  313. 

To  compel  company  after  erecting  a  dam  to 
erect  a  fishway. 

Commissioners  v.  Holyoke  Water  Power  Co.  104 
Mass.  451. 

To  make  stockholders  liable  for  debts  of 
company. 

Coffin  v.  RicJi,  45  Me.  507. 

In  Iowa,  Code  of  1878,  §  1289,  last  clause, 
enacts  "that  any  corporation  operating  a  rail- 
way shall  be  liable  for  all  damages  by  fire  that 
is  set  or  caused  by  the  operating  of  a  railway, 
and  such  damages  may  be  recovered  by  the 
party  damaged  in  the  same  manner  as  is  set 
forth  in  this  section  in  regard  to  stock  killed, 
except  double  damages. 

Rodemacher  v.  Milwaukee  &  St.  P.  R.  R. 
Co.  41  Iowa,  297. 

Each  of  the  States  of  Massachusetts,  Maine, 
and  New  Hampshire  has  passed  Acts  substan- 
tially like  the  Connecticut  statute,  except 
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there  is  no  clause  that  the  person  whose  prop- 
erty is  injured  shall  be  without  contributory 
negligence.  Our  law  in  that  respect  is  more 
favorable  for  the  companies. 

Hart  v.  Western  R.  R.  Corp.  18  Met.  99, 105 ; 
Lyman  v.  Boston  tfe  W.  R.  R.  Co.  4  Cush.  288, 
291. 

In  the  following  cases  such  statutes  have 
been  sustained: 

Massachusetts:  Rosa  v.  Boston  &  W.  R.  R. 
Co.  6  Allen,  87;  IngersoU  v.  Stockbridge  &  P. 
R.  R.  Co.  8  Allen,  488;  Trash  v.  Hartford  &  N. 
H.  R.  R.  Co.  16  Gray,  71;  Pierce  v.  Worcester  & 
N.  R.  R.  Co.  105  Mass.  199  ;  Perlen  v.  Eastern 
R.  R.  Co.  98  Mass.  414.  Maine:  Pratt  v.  At- 
lantic &  8.  L.  R.  R.Co.4St  Me.  579;  Chapman 
v.  Atlantic  &  8t.  L.  R.  R.  Co.  82  Me.  92.  New 
Hampshire:  HookseU  v.  Concord  R.  R.  88 
N.  H.  242 ;  Rowell  v.  Railroad.  57  N.  H.  182. 
Vermont:  Grand  Trunk  R.  R.Co.  v.  Richardson, 

91  U.  8.  454  (Bk.  28,  L.  ed.  856).  See  also 
Pierce,  R.  R.  p.  444 ;  2  Wood,  R.  R.  Law,  p. 
1867. 

The  Supreme  Court  of  Connecticut  assumes 
this  statute  to  be  valid  and  constitutional. 

Simmonds  v.  New  Fork  <fe  N.  E.  R.  R.  Co.  52 
Conn.  264. 

As  to  insurable  interest,  and  the  right  to  re- 
cover for  trees,  fences,  etc.,  see — 

Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.  105 
Mass.  570;  Chapman  v.  Atlantic  &  St.  L.  R. 
R.  Co.  87  Me.  92;  Pratt  v.  Atlantic  &  St.  L.  R. 
R.  Co.  42  Me.  579,  583;  Trash  v.  Hartford  &  N. 
H.  R.  R.Co.  16  Gray,  71 ;  Ross  v.  Boston  &  W.  R. 
R.  Co.  6  Allen,  87;  Rowell  v.  Railroad,  57  N. 
H.  186;  Hooksett  v.  Concord  R.  R.  88  N.  H.  242; 
Grand  Trunk  R.  R.  Co.  v.  Richardson,  91  U. 
8.  459  (Bk.  28,  L.  ed.  856);  and  the  other  Mass- 
achusetts cases,  supra. 

Loomii,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  founded  on  the  Statute  of  1881 
(Sess.  Laws  1881.  chap.  92),  the  first  section 
of  which  is  as  follows: 

"  Where  any  injury  is  done  to  a  building  or 
other  property  of  any  person  or  corporation, 
by  a  fire  communicated  by  a  locomotive  en- 
gine of  any  railroad  corporation,  without  con- 
tributory negligence  on  the  part  of  the  person 
or  corporation  entitled  to  the  care  and  posses- 
sion of  the  property  injured,  the  said  railroad 
corporation  shall  be  held  responsible  in  damages 
to  the  extent  of  such  injury,  to  the  person  or 
corporation  so  injured;  and  any  railroad  cor- 
poration shall  have  an  insurable  interest  in 
the  property,  for  which  it  may  be  so  held 
responsible  in  damages,  along  its  route,  and 
may  procure  insurance  thereon  in  its  own  be- 
half/ 

The  plaintiff  was  the  owner  and  possessor  of 
land  adjoining  the  defendant's  railroad  track 
in  the  town  of  New  Milford,  and  certain  of  his 
fences, growing  trees,  and  herbage  thereon  were 
destroyed  by  fire  communicated  by  the  defend- 
ant's locomotive  engine.  There  was  no  contriB- 
utory  negligence  on  the  part  of  the  plaintiff, 
and  he  brought  this  suit  to  recover  damages  for 
the  injury  received,  and  obtained  a  verdict  in 
his  favor  in  the  court  below. 

The  defendant  gives  six  distinct  reasons  for 
his  appeal  to  this  court,  but  none  of  them  can 
avail  to  set  aside  the  plaintiff's  verdict  if  the 
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statute  is  valid,  and  can  be  construed  to  cover 
the  property  injured.  Our  discussion  there- 
fore will  be  confined  essentially  to  these  two 
points: — 

1.  Is  the  statute  a  valid  one? 

The  defendant's  counsel  in  his  argument 
presented  a  powerful  arraignment  of  the  statute 
as  denying  to  railroad  corporations  the  equal 

Rrotection  of  the  laws,  in  that  it  makes  them 
able  for  the  consequences  of  a  lawful  act, 
without  any  fault  or  negligence;  and  as  taking 
away  their  property  without  due  process  of 
law,  in  that  it  deprives  them  of  a  legal  defense; 
and  as  impairing  the  rights  given  them  by  their 
charters, which  authorize  the  use  of  fire,  steam, 
and  locomotive  engines,  while  requiring  trains 
to  be  run  for  the  benefit  of  the  public,  for  the 
unavoidable  consequences  of  which  acts  the 
statute  makes  them  liable.  The  several  counts 
in  this  indictment  seem  to  be  based  principally 
upon  this  one  principle  of  the  common  law, 
that  for  a  lawful,  reasonable,  and  careful  use 
of  property  the  owner  cannot  be  made  liable. 

But  this  principle  is  not  so  wrought  into  the 
Constitution  or  into  the  very  idea  of  property, 
that  it  cannot  be  departed  from  by  the  Legisla- 
ture, where  protection  to  persons  or  property 
may  require  it. 

But  the  defendant  also  invokes  another  prin- 
ciple, which  it  is  claimed  the  statute  violates, 
namely,  the  equal  protection  of  the  law.  But 
to  give  force  to  this  objection,  it  should  appear 
that  a  burden  is  cast  on  railroad  corporations 
from  which  all  others  are  exempt  under  similar 
circumstances.  There  can  of  course  be  no  such 
inequality  if  the  circumstances  are  radically 
different.  This  consideration  seems  to  have 
been  ignored  in  the  argument  for  the  defendant, 
or  else  it  was  erroneously  assumed  that  the  cir- 
cumstances were  similar.  Some  of  the  cases 
cited  in  behalf  of  the  defendant  will  illustrate 
the  distinction  to  which  we  refer. 

In  Durkee  v.  Janesmlle,  28  Wis.  464,  an  Act 
had  been  passed  providing  that  the  city  of 
Janesville  should  be  holden  to  pay  no  costs  in 
any  action  brought  against  it  to  set  aside  any 
tax  assessment  or  tax  deed,  or  to  prevent  the 
collection  of  any  tax.  The  Act  was  held  void, 
because  it  exempted  one  corporation  by  name 
from  a  burden  from  which  no  other  was  exempt 
under  like  circumstances,  and  it  enabled  the 
city  to  recover  its  own  costs  if  it  recovered 
judgment,  but  denied  it  to  the  other  party  to 
the  same  litigation  in  case  judgment  was  re- 
covered against  the  city.  So  in  Ohio  db  Miss. 
R.  Co.  v.  Lackey,  78  111.  55,  an  Illinois  statute 
was  held  unconstitutional  and  void  which  made 
the  railroad  company  liable  for  all  the  burial 
expenses  and  coroner's  fees  incurred,  where 
anyone  happened  to  die  or  be  killed  in  anyway 
in  the  cars  of  such  railroad.  This  Act  attempted 
to  make  the  company  liable  though  a  person 
might  die  from  a  mortal  sickness  which  was 
upon  him  when  he  entered  the  car,  or  by  his 
own  hand,  or  in  other  ways  in  regard  to  which 
the  company  would  have  no  agency  whatever. 
The  distinction  between  such  a  case  and  the 
one  at  bar  is  too  manifest  to  require  further 
comment. 

The  only  case  cited  which  supports  the  de- 
fendant's position  in  the  least  is  the  case  of 
Zeigler  v.  South  Alabama  R.  R.  Co.  58  Ala.  594, 
where  a  statute  of  that  State  was  held  uncon- 
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stituiional  which  declared  that  railroad  corpora- 
tions should  be  liable  and  make  compensation 
to  the  owner  for  all  damage  to  live  stock  caused 
by  their  locomotives  or  trains,  without  any  ref- 
erence to  the  skill  or  diligence  with  which  the 
train  was  operated,  unless  there  was  some  con- 
tributory negligence  on  the  part  of  the  owner 
other  than  permitting  the  stock  to  run  at  large. 
There  might  be  a  difference  of  opinion  in  dif- 
ferent jurisdictions  as  to  the  validity  of  such 
legislation.  But  assuming,  for  the  sake  of 
argument,  that  the  decision  was  right,  there  is 
an  important  distinction  between  the  two  cases. 
There,  the  animals  injured  were  where  they 
ought  not  to  have  been, — trespassers  obstructing 
the  defendant's  railroad  track,  directly  expos- 
ing the  defendant's  property  to  hazard  and  loss; 
here,  the  property  injured  was  where  it  ought 
to  have  been,  on  the  plaintiff's  own  premises, 
occasioning  no  hazard  to  the  railroad  company. 
There,  too,  it  was  possible  for  the  owner  to 
have  kept  his  stock  on  his  own  premises  where 
they  would  have  been  safe;  but  here  it  was  not 
possible  for  the  plaintiff  to  avoid  the  loss  that 
he  suffered  by  any  act  of  his  own. 

It  is  a  mistake  to  suppose  that  it  necessarily 
transcends  the  limits  of  valid  legislation,  or 
violates  the  principle  of  a  just  equality  before 
the  law,  if  the  one  using  extra-hazardous  ma- 
terials or  instrumentalities,  which  put  in  jeop- 
ardy a  neighbor's  property,  is  made  to  bear  the 
risk  and  pay  the  loss  thereby  occasioned,  if 
there  is  no  fault  on  the  part  of  the  owner  of  the 
property,  even  though  negligence  in  the  other 
party  cannot  be  proved.  If  the  statute  should 
make  the  owner  of  a  vicious  domestic  animal 
liable  for  the  damage  it  might  occasion,  with- 
out proof  of  scienter,  or  knowledge  of  its  vicious 
propensity,  as  required  by  the  common  law, 
we  do  not  think  the  Act  would  be  void.  Such 
a  statute  would  only  be  a  new  application  of  an 
ancient  common-law  principle,  that  where  one 
of  two  innocent  persons  must  suffer  loss  from 
an  act  done,  it  is  just  that  it  should  fall  on  the 
one  who  caused  the  loss  rather  tlian  upon  the 
other  who  had  no  agency  in  producing  it  and 
could  not  by  any  means  have  avoided  it. 

An  ancient  statute  of  this  State,  which  has 
been  very  often  enforced,  makes  the  owner  of 
dogs,  or,  if  the  owner  is  a  minor  or  an  appren- 
tice, the  parent,  guardian,  or  master,  liable  for 
all  the  damage  done  by  them,  irrespective  of 
any  fault  or  negligence  on  the  part  of  the  owner. 
Gen.  Stat.  p.  267,  §  5.  Another  statute  (Gen. 
Stat.  p.  489,  §  6)  makes  one  who  kindles  a 
fire  on  his  own  or  any  land,  liable  for  all 
damage  it  may  do  if  it  runs  upon  the  land 
of  another,  and  proof  of  negligence  is  not  re- 
quired. We  are  not  aware  that  the  validity  of 
any  of  these  statutes  has  been  called  in  ques- 
tion. The  dangerous  character  of  the  thing 
used  is  always  to  be  considered  in  determining 
the  validity  of  statutory  regulations  fixing  the 
liability  of  parties  so  using  it.  Fire  has  al  ways 
heen  subject  to  arbitrary  regulations,  and  the 
common  law  of  England  was  more  severe  and 
arbitrary  on  the  subject  than  any  statute.  In 
Rolle's  Abridgment  (Action  on  the  Case,  B, 
title  Fire)  it  is  said:  "If  my  fire,  by  misfor- 
tune, bums  the  goods  of  another  man,  he  shall 
have  his  action  on  the  case  against  me.  If  a 
fire  breaks  out  suddenly  in  my  house,  I  not 
knowing  it,  and  it  burns  my  goods  and  also  my 
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neighbor's  house,  he  shall  have  his  action  on 
the  case  against  me.  So,  if  the  fire  is  caused 
by  a  servant,  or  a  guest,  or  any  person  who 
entered  the  house  with  my  consent.  But  other- 
wise if  it  is  caused  by  a  stranger  who  enters 
the  house  against  my  will." 

It  ought  perhaps  to  be  stated  that  this  has 
not  been  adopted  as  the  common-law  rule  in 
the  United  States.  In  most  States,  we  presume, 
there  are  arbitrary  police  regulations  concern- 
ing the  transportation  or  deposit  of  gunpow- 
der. Would  the  constitutionality  of  a  statute 
be  questioned  that  should  make  one  who  de- 
posits large  quantities  of  gunpowder  or  dyna- 
mite on  his  own  premises,  in  dangerous  prox- 
imity to  the  property  of  another,  liable  for  any 
loss  thereby  occasioned  to  the  latter,  without 
proof  of  negligence? 

There  is  no  force  in  the  objection  that  the 
statute  under  consideration  unjustly  selects  only 
railroad  corporations  to  bear  the  burden  of  an 
extraordinary  risk.  It  is  confined  to  them  be- 
cause they  alone  have  the  privilege  of  taking  a 
narrow  strip  of  land  from  each  owner,  without 
his  consent,  along  the  route  selected  for  the 
track,  and  of  traversing  the  same  at  all  hours 
of  the  day  and  night,  and  at  all  seasons, whether 
wet  or  dry,  with  locomotive  engines  that  scat- 
ter fire  along  the  margin  of  the  land  not  taken, 
thereby  subjecting  all  combustible  property  to 
extraordinary  hazard  of  loss,  and  that,  too,  for 
the  sole  profit  of  the  corporation.  The  argu- 
ment for  the  defendant  is  fallacious  in  errone- 
ously assuming  that  the  statute  denies  to  the 
defendant  a  good  defense  which  at  common 
law  all  others  would  have  under  similar  cir- 
cumstances. 

In  Jones  v.  Festiniog  Railway  Co.  L.  R.  8 
Q.  B.  783,  in  a  suit  against  an  unchartered 
railway  company,  it  was  proved  by  the  defend- 
ants that  all  reasonable  precautions  had  been 
taken  to  prevent  the  omission  of  sparks  from  a 
locomotive  engine  used  by  them.  But  it  was 
held,  nevertheless,  that  they  were  liable  on  the 
ground  that  the  locomotive  was  a  dangerous 
engine  to  be  brought  and  used  by  the  defend- 
ants even  upon  their  own  premises,  and  that 
they  must  bear  the  consequences  in  case  of 
damage  to  others.  Wharton,  in  his  treatise  on 
Negligence,  §  868,  lays  down  the  same  doctrine 
as  to  the  liability  of  unchartered  companies  at 
common  law. 

How  then  can  it  transcend  the  limits  of  just 
and  valid  legislation,  to  attach  to  chartered  rail- 
road companies,  for  doing  the  same  act  under 
the  same  circumstances,  the  same  liability, 
where  the  charter,  as  in  this  case,  is  an  open 
one  expressly  made  subject  to  all  general  laws? 

In  Hooksett  v.  Concord  R.  R.  Co.  88  N.  H.  242, 
where  the  construction  of  a  similar  statute  was 
under  consideration,  Eastman,  J.,  in  giving  the 
opinion  of  the  court,  used  this  suggestive  lan- 
guage: "  The  extraordinary  use  oftne  element 
of  fire  by  which  the  property  of  individuals 
situated  along  the  lines  of  railroads  becomes 
endangered  beyond  the  usual  and  ordinary 
hazard  to  which  it  is  exposed,  no  doubt  caused 
the  Legislature  to  interfere.  *  *  *  By  this  ex- 
posure an  increased  risk  of  loss  of  property  is 
caused.  The  risk  must  be  borne  by  some  one; 
and  if  the  property  is  insured,  a  larger  premium 
must  be  paid.  Upon  whom  shall  this  risk  fall 
and  this  burden  rest?  Upon  the  owners  of  th 
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property,  or  upon  the  corporations  who  make 
this  extraordinary  use  of  the  fire?" 

The  only  answer,  it  seems  'to  us,  which  a 
due  sense  of  justice  can  dictate,  is  the  one  given 
in  that  case, — that  the  responsibilty  and  burden 
should  rest  on  the  corporations.  No  other 
mode  of  adjusting  this  risk  can  be  suggested  so 
just  towards  all  parties  as  this.  Before  the 
statute  upon  taking  land  for  railroad  purposes, 
it  was  possible  upon  the  appraisal  to  include 
something  for  the  increased  risk  to  buildings 
on  the  land  not  taken,  confining  it,  however,  to 
the  diminished  value  of  the  remaining  property 
caused  by  the  risk.  Pierce,  R.  R.  215;  Re  Utica, 
etc.  R.  R.  Co.  56  Barb.  456-  Wilmington  &  Read- 
inf/R.  R.  Co.  v.  Stauffer,  60  Pa.  374. 

But  it  would  seem  extremely  difficult  to  make 
any  just  appraisal,  even  on  this  limited  basis; 
and  it  could  have  no  application  to  buildings 
afterwards  placed  on  the  land,  nor  to  buildings 
which  might  be  destroyed  by  fire  from  this 
source  on  land  more  remote  from  the  railroad, 
no  part  of  which  was  taken  or  appraised;  nor 
to  any  personal  property  whatever.  And  it 
would,  of  course,  be  utterly  impracticable  to 
assess  beforehand  damages  for  property  that 
might  be  destroyed  iu  the  future. 

And  here  we  may  suggest  that  the  statute  un- 
der consideration,  though  often  characterized  as 
arbitrary,  is  really  based  on  a  principle  quite 
similar  to  that  which  allows  an  assessment  in 
favor  of  the  landowner,  founded  on  the  risk  of 
fire  from  the  same  source.  In  both  cases  it  is 
assumed  that  there  is  a  risk,  and  that  it  is  justly 
placed  on  the  corporation.  The  statute  care- 
fully guards  the  interests  of  the  corporations 
by  giving  them  an  insurable  interest  in  all  the 
property  "for  which  they  may  be  made  liable; 
and  section  4  provides  that  no  appraisal  of  dam- 
ages for  land  taken  or  injured  by  the  location 
or  construction  of  a  railroad  shall  hereafter  in- 
clude any  compensation  for  the  increased  risk 
to  any  building  outside  of  such  location,  on  ac- 
count of  sparks  from  the  locomotive  engines 
on  such  railroad. 

This  last  provision  suggests  that  the  statute 
is  not  quite  so  equitable  in  its  application  to  the 
defendant  company,  which  established  its  rail- 
road before  the  statute  was  enacted,  as  to  cor- 

S orations  afterwards  formed .  It  can,  of  course, 
erive  no  benefit  from  this  provision,  except  as 
to  land  it  may  have  taken  since  the  enactment 
of  the  statute.  The  record  is  silent  as  to  when 
the  land  in  question  was  taken,  or  whether  or 
not  anything  was  at  the  time  included  or 
claimed  as  damages  on  account  of  the  risk  from 
fire  to  the  property  now  owned  by  the  plaintiff. 
No  question  founded  on  these  facts  was  made 
in  the  court  below,  and,  of  course,  is  not  to  be 
entertained  in  this  court  for  the  purposes  of 
decision.  We  may,  however,  remark  as  to  the 
general  provisions  of  the  statute,  that  if  they 
arc  valid  as  to  railroads  to  be  established,  they 
may  be  equally  so  as  to  railroads  already  in 
existence.  The  defendant's  charter  not  only 
contains  an  explicit  reservation  for  the  Legisla- 
ture to  alter,  amend,  or  repeal  it,  but  makes  it 
also  in  terms  subject  to  all  general  laws  the 
Legislature  may  thereafter  pass.  And  as  to 
any  defense  suggested  by  the  assumption  that 
an  appraisal  of  the  general  risk  from  fire  may 
have  been  made  to  the  plaintiff  originally  or 
his  grantor,  while  we  reserve  a  final  decision  of 
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the  question  for  the  case  in  which  it  properly 
arises,  we  may  here  suggest  that  where  the  ori- 
ginal appraisal  only  gave  damages  to  the  extent 
that  the  property  was  diminished  in  value  in 
consequence  of  the  risk,  and  the  same  property 
is  afterwards  destroyed,  the  damages  to  be  re- 
covered under  the  statute  would,  of  course,  only 
represent  the  remaining  or  diminished  value, 
so  that  the  statute  cannot  properly  be  charged 
with  allowing  double  damages  for  the  same 
thing. 

In  other  jurisdictions  the  original  appraisal 
and  the  indemnity  provided  by  the  statute  have 
not  been  considered  so  inconsistent  as  that  both 
might  not  exist  together. 

Pierce  v.  Worcester  <&  N.  R.  R.  Co.  105  Mass. 
199;  Bangor  &  Piscataquis  R.  R.  Co.  v.  Mc- 
Oomb,  60  Me.  290;  Adden  v.  White  Mt.  R.  R. 
Co.  55  N.  H.  413;  Lyman  v.  Boston  &W.R.8. 
Co.  4  Cush.  288. 

In  further  confirmation  of  our  reasoning  as 
to  the  validity  of  the  statute  we  make  the  fol- 
lowing citations: 

Redfield  (R.  R.  Law,  1857, 1st  ed.  p.  860,), 
alluding  to  the  statutes  similar  to  the  one  un- 
der consideration,  said:  "We  cannot  forbear  to 
add  that  the  interference  of  the  Legislature* 
upon  this  subject  in  many  of  the  American 
States,  seems  to  us  an  indication  of  the  public 
sense  in  favor  of  placing  the  risk  in  such  cases 
upon  the  party  in  whose  power  it  lies  most  to 

Sre vent  such  injuries  occurring."  In  Pierce, 
:.  R.  p.  444,  it  is  said:  "Statutes  have  been 
enacted  making  the  company  liable,  even  in  the 
absence  of  negligence,  for  injuries  to  private 
property  caused  by  fire  communicated  by  its 
engines,  which  in  effect  make  it  an  insurer  in 
case  of  such  injury.  These  statutes  are  con- 
stitutional, even  when  applied  to  pre-existing 
corporations."  In  2  Wood,  R.  R.  Law,  §  831, 
it  is  said:  "In  some  States  railway  companies 
are  made  liable,  irrespective  of  the  question  of 
negligence,  for  fires  set  by  their  engines,  and 
as  a  compensation  for  this  extraordinary  liabil- 
ity are  given  an  insurable  interest  in  such  prop- 
erty; and  these  statutes  have  been  held  consti- 
tutional, even  in  their  application  to  corpora- 
tions established  before  the  statute  was  passed, 
and  although  damages  for  the  risk  of  fire  were 
considered  when  the  land  was  taken."  In  the 
well-considered  case  of  Uodemaeher  v. Milwaukee 
&  St.  P.  R.  Co.  41  Iowa,  297,  the  court  discus- 
sed at  length  the  constitutionality  of  a  provision 
of  the  Code  of  that  State  that  "any  corporation 
operating  a  railway  shall  be  liable  for  all  dam- 
ages by  fire  that  is  set  out  or  caused  by  the  ope- 
rating of  any  such  railway,"  and  fully  sustained 
the  Act,  even  as  applicable  to  pre-existing  rail- 
ways. 

The  counsel  for  tbe  defendant  in  the  case  at 
bar  sought  to  impair  the  force  of  the  decision 
by  reason  of  the  fact  that  in  Iowa  the  Code  had 
entirely  supplanted  the  common  law.  Tbe  dis- 
tinction seems  to  us  not  well  taken.  The  Leg- 
islature surely  could  acquire  no  additional 
power  by  exercising  its  sovereign  will  twice, 
first  in  abolishing  the  common  law,  and  then 
in  enacting  the  statute.  And  the  objection  as 
to  inequality  before  the  law,  so  persistently 
urged  against  our  statute,  applies  with  equal 
force  to  the  provision  of  the  Iowa  Code;  for 
that  applies  exclusively  to  railway  corporations, 
the  same  as  our  statute. 
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In  Lyman  v.  Bo$ton  <&  W.  R.  R.  Co.  4  Cusb. 
290,  it  was  held  that  a  similar  statute  in  Massa- 
chusetts was  applicable  to  railroads  established 
before  as  well  as  since  its  passage,  and  that  it 
extended  as  well  to  estates  a  part  of  which  is  con- 
veyed by  the  owner  as  to  those  of  which  a  part  is 
taken  by  authority  of  law.  The  constitutional- 
ity of  the  statute  was  not  discussed,  but  the  prin- 
ciplesstated  as  constituting  its  foundation  direct- 
ly apply.  Dewey,  J. ,  in  delivering  the  opinion, 
on  p.  291,  said :  "We  consider  this  one  of  those 
remedial  Acts  passed  for  the  more  effectual  pro- 
tection of  property  against  the  hazards  to  which 
it  has  become  subject  by  the  introduction  of 
the  locomotive  engine.  The  right  to  use  the 
parcel  of  land  appropriated  to  a  railroad  does 
not  deprive  the  Legislature  of  the  power  to  en- 
act such  regulations,  and  impose  such  liabilities 
for  injuries  suffered  from  the  mode  of  using 
the  road,  as  the  occasion  and  circumstances 
may  reasonably  justify. "  This  reasoning  clear- 
ly makes  the  legislation  in  question  a  legitimate 
exercise  of  the  police  power  of  the  State.  See 
also  the  comments  of  ohaw,  Ch.  J.,  in  deliver- 
ing the  opinion  in  Hart  v.  Western  R.  R.  Corp. 
13  Met.  105,  and  of  Bigelow,  Ch.  J.,  in  Rom  v. 
Boston  &  W.  R.  R.  Co.  6  Allen,  90. 

2.  The  remaining  question  relates  to  the  con- 
struction of  the  statute.   Do  the  words  "other 

Cperty"  embrace  fences,  growing  trees,  and 
bage,  the  property  injured  in  this  case? 
The  entire  description  in  the  statute  is  "build- 
ings or  other  property,"  and  the  defendant 
invokes  the  benefit  of  the  principle  of  interpre- 
tation known  as  nostitur  a  sociis,  that  is,  that 
the  particular  word  "buildings,"  being  followed 
by  the  general  words  "or  other  property,"  the 
latter  only  includes  subjects  ejusdem  generis. 

This  rule  has  been  often  recognized  and  ap- 
plied, but  we  think  its  application  to  this  case 
would  work  injustice  and  tend  to  defeat  in  part 
the  object  of  the  statute.  The  statute  is  clearly 
remedial,  and  ought  to  be  construed  liberally 
to  effectuate  the  intention  of  the  Legislature, 
which  was  to  give  the  owners  of  property 
along  the  route  of  the  railroad  indemnity  for 
the  loss  of  all  property  that  might  reasonably 
be  said  to  be  exposed  to  danger  from  the  source 
referred  to.  And,  besides,  the  above  maxim 
would  be  exceedingly  difficult  of  application 
unless  the  words  "  other  property  "  should  be 
entirely  rejected.  The  hay,  grain,  farming 
tools,  and  live-stock  in  a  barn,  the  goods  in  a 
store,  the  personal  property  in  a  house  or  fac- 
tory, would  hardly  be  qjusdem  generi*  with  a 
building;  and  can  it  be  possible  that  the 
Legislature  intended  only  a  partial  indemnity 
for  the  building  alone,  overlooking  the  greater 
value  of  property  within  and  without? 

Then,  as  to  growing  trees,  the  Legislature 
would  have  in  view  the  fact  that  railroads 
traverse  the  forests  as  well  as  the  open  fields, 
and  that,  by  reason  of  the  annual  deposit  of 
dry  leaves,  the  former  were  peculiarly  exposed 
to  danger  from  fire;  and  again  we  ask,  Can  it 
be  supposed  that  in  framing  a  general  Act  of 
indemnity  the  owners  of  this  species  of  prop- 
ertywere  not  to  be  included? 

There  is  some  disagreement  as  to  the  con- 
struction of  this  language  as  used  in  similar 
statutes  in  other  jurisdictions,  but  in  no  in- 
stance has  such  property  as  was  injured  in  this 
case  been  excluded.   In  the  State  of  Maine  it 
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is  extended  to  all  property  having  a  permanent 
location  along  the  route,  such  as  buildings  and 
their  contents,  fences,  trees,  and  shrubbery,  but 
it  is  held  not  to  extend  to  a  pile  of  cedar  posts 
temporarily  deposited  near  the  railroad.  Chap- 
man v.  Atlantic  &  St.  L.  R.  R.  Co.  37  Me.  92; 
Pratt  v.  Atlantic  A  St.  L.  R.  R.  Co.  42  Me.  579. 

But  it  is  said  that  a  proper  interpretation  of 
the  language  we  have  been  considering  cannot 
be  reached  without  first  determining  whether 
the  railroad  company  could  have  procured  in- 
surance on  the  property  injured.  The  argu- 
ment in  brief  is  that,  as  the  stutute  gives  a  rail- 
road company  an  insurable  interest  in  all  the 
property  for  which  it  may  be  made  liable,  it 
cannot  be  made  liable  where  no  insurance  could 
have  been  obtained.  Hence,  in  this  case,  a 
witness  was  offered  to  testify  tbat  he  knew  of 
no  insurance  company  that  would  insure  fences, 
growing  trees,  and  herbage.  This  testimony 
was  rejected,  and  this  is  made  a  distinct  ground 
of  error;  but,  as  we  stated  at  the  outset,  it  de- 
pends upon  the  construction  of  the  statute,  and 
requires  no  separate  consideration. 

The  statute  would  be  extremely  uncertain  if 
its  enforcement  depended  on  the  ability  of  the 
railroad  company  to  obtain  insurance.  The 
withdrawal  of  insurance  companies  from  issu- 
ing policies  in  a  particular  State,  owing  to  un- 
friendly legislation  or  an  alteration  of  their 
charters,  might  in  effect  nullify  the  law  as  to 
railroads  in  that  State. 

Undoubtedly  the  statute  confers  an  insurable 
interest  coextensive  with  the  property  for  which 
the  railroad  company  may  be  responsible,  and 
gives  liberty  to  obtain  such  insurance  in  its 
own  name  with  any  other  party  who  is  able 
and  willing  to  contract  relative  to  the  subject- 
matter.  If  there  was  an  inherent  impossibility 
of  obtaining  insurance  upon  any  particular 
species  of  property,  the  argument  would  have 
more  force,  but  there  is  no  such  impossibility. 
It  is  a  matter  of  common  information  that  the 
scope  and  subject-matters  of  insurance  are  be- 
ing extended  constantly  in  all  directions,  so 
that  now  there  are  insurance  companies  that 
issue  policies  of  insurance  against  a  great  vari- 
ety of  hazards,  both  physical  and  moral.  The 
reason  for  conferring  this  insurable  interest 
upon  the  railroad  companies  will  further  illus- 
trate its  meaning  and  effect.  Before  the  stat- 
ute, the  risk  from  fire  was  upon  the  owner  of 
the  property,  and  he  alone  bad  an  insurable  in- 
terest; but  as  the  statute  shifted  the  risk  from 
the  owner  to  the  railroad  company,  it  also,  as 
a  matter  of  justice  and  equity,  conferred  upon 
the  latter  the  insurable  interest,  with  the  right 
to  obtain  in  its  own  name  such  insurance. 
The  corporation  now  has  the  same  capacity  to 
contract  for  insurance  that  the  owner  had  be- 
fore. All  that  is  needed  to  make  a  valid  con- 
tract is  a  corresponding  capacity  on  the  part  of 
some  other  corporation  or  individual.  The 
statute,  however,  does  not  concern  itself  with 
the  last-named  party. 

In  Massachusetts  a  statute  containing  the 
same  language  as  to  the  description  of  the  prop- 
erty and  insurance  has  been  construed  to  in- 
clude all  kinds  of  combustible  property,  real 
and  personal,  even  where  the  corporation  had 
no  knowledge  or  reasonable  cause  to  believe 
that  there  was  property  situated  where  it  was 
exposed  to  injury    Rots  v.  Boston  &  W.  R.  R. 
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Go.  6  Allen,  87.  In  Trash  v.  Hartford  <St  N. 
H.  R.  R.  Co.  16  Gray,  71,  a  part  of  the  prop- 
erty injured  consisted  of  a  fence,  and  Hoar, 
in  delivering  the  opinion  of  the  court,  said: 
"  A  fence  is  not  so  commonly  insured,  prob- 
ably because  its  value  and  risk  do  not  make 
insurance  desirable;  but  it  certainly  can  be  in- 
sured. Whether  a  iust  construction  of  the 
Statute  of  1840  would,  require  any  limitation  of 
the  extremely  comprehensive  language  used  to 
define  the  liability  of  railroad  corporations  cre- 
ated by  it,  this  case  gives  us  no  occasion  to  con- 
sider. We  certainly  do  not  intend  to  intimate, 
by  putting  our  decision  upon  the  ground  above 
stated,  that  the  property  must  be  insurable  in 
the  ordinary  or  commercial  sense, of  that  word 
to  make  the  corporation  liable."  In  the  State 
of  Maine  the  clause  in  their  statute  relative  to 
insurance  has  been  applied  in  the  construction 
of  the  statute  so  as  to  restrict  its  operation  to 
such  property,  real  or  personal,  as  has  some 
permanent  location  along  the  route  of  the  rail- 
road, because,  as  they  say,  it  would  not  other- 
wise be  practicable  to  obtain  insurance;  but,  as 
we  have  seen,  the  courts  of  that  State  find  no 
difficulty  at  all  in  extending  the  statute  to 
fences  and  growing  trees.  Chapman  v.  Atlan- 
tic &  St.  L.  R.  R.Oo.,  and  Pratt  v.  Atlantic  & 
St.  L.  R.  R.  Co.,  before  referred  to. 

For  the  foregoing  reasons  toe  conclude  that 
there  was  no  error  in  the judgment  complained  of. 

In  this  opinion  the  other  Judges  concurred. 


BARNUM 

v. 

BOUGHTON. 

An  allowance  by  the  probate  court  for 
the  support  of  the  widow  and  children 
of  decedent  out  of  the  estate,  during 
the  settlement  thereof,  is  in  no  such 
sense  a  debt  from  the  estate  to  the  widow 
as  that  her  creditor  can  intercept  it  by 
attachment  in  its  passage  from  the  es- 
tate to  her,  under  the  statute  which  pro- 
vides that  any  debt,  legacy,  or  distribu- 
tive share  due  to  any  one  from  the  estate 
of  a  deceased  person  may  be  attached  in 
the  bands  of  the  executor  or  adminis- 
trator. 

(Fairfield  Filed  April  1, 1887.) 

APPEAL  by  the  plaintiff  from  a  judgment  of 
the  Fairfield  Superior  Court  in  favor  of  the 
defendant  on  demurrer  to  an  attachment  pro- 
ceeding by  a  creditor  of  the  widow,  to  reach  in 
the  hands  of  the  administrator  an  allowance 
made  by  the  Probate  Court  for  the  support, 
during  settlement  of  the  estate,  of  the  widow 
and  children  of  decedent.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Messrs.  William  F.  and  H.  W.  Taylor, 
for  plaintiff,  appellant: 

The  defendant  under  his  demurrer  claimed: 
(1)  that  the  administrator  was  not  liable  to 
garnishment  under  S  2,  p.  897,  Revision  of  1875, 
General  Statutes;  (2)  that  the  money  being  for 
support  was  exempt  from  attachment. 

Neither  of  these  claims  is  tenable.  The  sec- 
tion of  the  statute  above  referred  to  expressly 
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provides:  "Where  any  debt,  legacy,  or  dis- 
tributive share  is  or  may  become  due  to  such 
defendant  from  the  estate  of  a  deceased  per- 
son," the  plaintiff  may|factorize  the  executor  or 
administrator. 

This  allowance  was  a  debt  due  from  the 
estate  of  Daniels  to  his  widow;  the  very  lan- 
guage of  the  statute  (Revision  of  1875,  £  24,  p. 
891)  plainly  shows  that  it  comes  out  of  the 
estate;  it  reads  as  follows:  "  Courts  of  probate 
may  allow,  out  of  any  estate  of  a  deceased  per- 
son in  settlement  before  such  courts,  such 
amounts  as  they  may  judge  proper  for  the  sup- 
port of  the  widow  or  family  of  the  deceased 
during  the  settlement  of  the  estate." 

When  the  order  of  the  probate  court  was 
passed,  allowing  this  amount  to  the  widow,  it 
became  a  debt.  It  was  the  right  of  the  wife 
in  her  husband's  estate,  allowed  her  by  virtue 
of  her  marriage  with  the  deceased,  over  and 
above  her  dower  right.  Her  right  to  this 
money  is  based  upon  the  same  principles  as  her 
right  of  dower, — that  is,  as  a  purchaser;  and  in 
the  event  of  the  wife's  death  it  passes  to  the 
wife's  personal  representatives,  and  not  to  the  es- 
tate of  the  husband.  Especially  is  this  so  after 
a  decree  passes,  making  the  allowance  to  the 
widow. 

Schoul.  Ex.  &  Admrs.  §  454;  Drew  v.  Gor- 
don, 18  Allen,  120. 

This  court  will  hold,  in  accordance  with  its 
repeated  decisions  from  the  earliest  settlement 
of  our  Commonwealth  to  the  present  time,  to 
wit:  "That  the  statute  of  foreign  attachment, 
being  made  for  the  suppression  of  fraud,  should 
always  receive  a  liberal  construction,"  and  that 
the  $200  is  either  a  debt  or  distributive  share, 
and  can  be  taken  by  foreign  attachment 

Bacon  v.  Matters,  2  Root,  44;  Treadwajf  v. 
Andrews,  20  Conn.  891,  892. 

An  allowance  made  to  a  widow  for  support 
from  her  husband's  estate,  or  to  the  family  of 
both,  is  not  exempt  in  Connecticut  from 
attachment  under  any  circumstances.  The 
allowance  to  widow  is  not  mentioned  in  the 
exemption  laws  of  Connecticut,  and  the  case 
falls  within  the  reasoning  of  the  Supreme  Court 
of  Vermont  in  Carty  v.  Drew,  46  Vt.  846, 
which  holds  "When  a  class  of  property  is 
exempt,  such  as  suitable  apparel,  bedding, 
household  furniture,  etc.,  such  as  may  be  ne- 
cessary for  upholding  life,  a  liberal  construc- 
tion by  the  court  will  be  made.  But  when  a 
specific  article  is  exempt,  the  court  cannot  ex- 
tend the  statute  to  another  and  different  article. " 
The  widow's  allowance  is  neither  specifically 
mentioned,  nor  is  it  included  in  any  class  men- 
tioned in  our  statute. 

Even  if  the  law  in  ordinary  cases  would 
exempt  the  widow's  allowance,  it  will  not  be 
exempt  in  this  case  because  she  has  sold  it; 
and  the  law  is  too  well  settled  at  this  day  to  ad- 
mit of  controversy  that  exempted  articles  can 
be  pledged  and  the  pledge  enforced  by  law,  and 
that  they  can  be  sold  and  the  purchaser  obtain 
a  good  title. 

Patterson  v.  Taylor,  15  Fla  886;  Cronam  v. 
Honor,  10  Heisk.  858 ;  Bayne  v.  Patterson,  40 
Mich.  658;  Kulage  v.  Schurler,  7  Mo.  App.  250; 
Harrier  v.  Fassett,  56  Iowa,  264. 

This  identical  equity  of  redemption  which 
raised  this  allowance  money  had  been  by  the 
widows  and  heirs,  before  administration  was 
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taken  out,  pledged  by  mortgage  to  plaintiff,  and 
pledged  upon  the  promise  made  by  the  widow 
and  heirs  that  no  creditor  would  take  out  ad- 
ministration; but  instead  of  using  the  money  for 
payment  of  debts  they  neglect  so  to  do,  and 
make  the  plaintiff  lose  his  security  and  debt. 
The  title  of  the  widow  and  heirs  to  the  land 
which  they  mortgaged  to  the  plaintiff  vested  in 
them  immediately  on  Daniels'  death,  subject 
only  to  the  right  of  his  creditors.  This  was  so 
at  common  law,  and  only  so  far  as  the  widow  is 
concerned  has  it  been  modified  by  our  statute 
of  descent. 

Kingtbury  v.  Soovill,  26  Conn.  851. 

It  is  unnecessary  to  cite  law  to  show  that  the 
widow's  right  to  this  allowance  rests  upon  the 
same  ground  as  her  right  to  dower,  and  that 
she  and  the  heirs  had  the  right  to  convey  their 
interest  in  the  land  to  plaintiff;  and,  if  the  per- 
sonal property  of  Mr.  Daniels  bad  been  suffi- 
cient to  pay  all  charges  against  the  estate,  the 
widow  and  heirs  would  be  estopped  in  claiming 
that  at  the  time  of  their  conveyance  the  prop- 
erty had  not  been  distributed  to  them. 

tonight  v.  Tf tayer,  125  Mass.  25;  Rogers  v. 
Snow,  118  Mass.  118;  Coe  v.  Talcott,  5  Day,  98; 
Hoyt  v.  Dumon,  5  Day,  483;  Dudley  v.  Cad- 
well,  19  Conn.  218;  Cross  v.  Robinson,  21 
Conn.  879. 

The  conveyance  is  good  between  the  parties, 
and  conveyed  whatever  interest  they  had  in 
the  land  to  the  plaintiff;  and  the  fact  that  the 
land  has,  by  process  of  law,  been  changed  into 
money  cannot  affect  the  plaintiff's  equitable 
title  to  the  money  which  Jwas  the  proceeds  of 
the  sale  of  plaintiff's  land;  and  that  sum  the 
defendant  administrator  has  in  his  hands. 
Justice  demands  that  the  same  should  not  be 
paid  to  the  widow  and  heirs  who  have  already 
received  its  equivalent  from  the  plaintiff,  even 
if  it  was  exempt,  for,  having  pledged  the  land 
which  produced  the  money,  thev  have  pledged 
the  money.  They  are  not  entitled  to  two  sup- 
ports. 

Vogelsang  v.  Beltzhoover,  59  Pa.  57. 

The  facts  alleged  show  that  money  loaned 
by  plaintiff  actually  went  to  support  of  Dan- 
iels family,  and  the  circumstances  under 
which  the  money  was  obtained  from  plaintiff. 
If  there  is  any  virtue  or  usefulness  to  the  doc- 
trine of  estoppel  as  enunciated  in  the  following 
authorities,  it  ought  to  be  applied  to  the  case 
at  bar,  and  estop  the  claim  of  defendant  that 
the  money  is  exempt. 

Bushndl  v.  Church,  15  Conn.  422;  Preston 
v.  Mann,  25  Conn.  181;  Roe  v.  Jerome,  18 
Conn.  158;  Taylor  v.  Ely,  25  Conn.  258. 

The  defendant  has  no  right  to  interpose  this 
claim  in  behalf  of  the  Daniels  family.  The 
plea  that  property  is  exempt  is  a  personal  priv- 
ilege, and  can  only  be  interposed  by  owners  of 
exempted  property,  and  can  by  them  be  waived. 

The  record  discloses  no  finding  of  indebted- 
ness by  the  court  in  the  original  action,  the 
defendant  staying  out  of  court  under  his  privi- 
lege as  an  administrator,  who  by  statute  is  not 
bound  to  disclose  during  settlement  of  the  es- 
tate; and  the  defendant  has  also  neglected  to 
have  the  Daniels  family  cited  in  to  defend,  as 
he  could  and  should  have  done  under  the  Prac- 
tice Act.  So,  whatever  the  law  regarding  ex- 
emption of  allowances  for  support  is,  it  has 
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not  any  application  to  this  action  in  the  pres- 
ent 8 Late  of  pleadings. 

Twinam  v.  Swart,  4  Lans.  N.  Y.  268;  Smith  v. 
Hill,  22  Barb.  656;  MiekUs  v.  TousUy,  1  Cow. 
114;  Wygant  v.  Smith,  2  Lans.  185;  Knabb  v. 
Drake,  23  Pa.  489,  490,  491;  Scott  v.  Brigham, 
27  Vt.  561,  562;  Drake,  Attachment,  §  658, 8th 
ed. ;  Flogg  v.  Littlefield,  68  Me.  52. 

Messrs.  Brewster,  Tweedy,  A  Scott,  for 
defendant,  appellee: 

Before  the  Statute  of  1846,  administrators 
and  executors  could  not  be  held  as  garnishees. 

Toller,  Ex.  478;  Barnes  v.  Treat,  7  Mass. 
271;  Brooks  v.  Cook,  8  Mass.  246;  Waile  v.  Os- 
borne, 11  Me.  185;  Bcckwith  v.  Baxter,  8  N.  H. 
67;  Conway  v.  Armington,  11  R.  I.  116;  Colby  v. 
Coates,  6  Cush.  558;  Thayer  v.  Tyler,  5  Allen, 
94;  Stanton  v.  Holmes,  4  Day,  87;  WincheU  v. 
Allen,  1  Conn.  885;  Stillman  v.  Isham,  11  Conn. 
124. 

In  1846  (Seas.  Laws  1846  chap.  28),  the  fol- 
lowing statute  was  passed:  "  Any  debt  or  leg- 
acy due  from  an  executor  or  administrator  or 
trustee  of  an  assigning  debtor,  and  any  other 
goods,  effects,  or  credits  in  the  hand  of  an  ex- 
ecutor or  administrator  or  trustee  of  an  assign- 
ing debtor,  as  such,  may  be  attached  in  his  hands 
by  the  process  of  foreign  attachment." 

In  1848  (Session  Laws  1848,  chap.  47),  the 
Statute  of  1846  was  repealed,  and  in  its  place 
the  following  statute  was  passed:  "Be  it  en- 
acted, etc.,  that  any  debt,  legacy,  or  distributive 
share  due  or  which  may  become  due  to  any 
person  from  the  estate  of  any  deceased  person, 
or  any  debt  due  to  any  person  from  any  insol- 
vent estate  assigned  for  the  benefit  of  credi- 
tors may  be  attached  in  the  hands  of  the  ex- 
ecutor, administrator,  or  trustee  by  process  of 
foreign  attachment,  provided  that  so  much 
of  any  debt  for  personal  services  as  shall  not 
exceed  $10,  and  such  articles  of  personal  prop- 
erty bequeathed  or  to  be  distributed  as,  if  in  the 
possession  of  the  legatee  or  distributee,  would 
be  exempt  from  execution,  shall  be  exempt  from 
attachment." 

So  the  law  remained  until  the  General  Re- 
vision of  1875,  where  this  section,  p.  897,  and 
Revision  of  1887,  §  942,  reads,  "  where  any 
debt,  legacy,  or  distributive  share  is  or  may 
become  due  to  such  defendant  from  the  estate 
of  any  deceased  person  or  insolvent  debtor." 

The  only  clause  in  any  of  these  statutes 
which  could  possibly  include  a  widow's  allow- 
ance was  the  clause  in  the  Statute  of  1846, 
which  was  not  re-enacted  in  the  Statute  of 
1848. 

Adams  v.  Barrett,  2  N.  H.  874. 

There  is  nothing  in  the  language  or  history 
of  our  statute  on  this  subject  that  indicates  that 
the  words  "debt,"  "  legacy,"  or  " distributive 
share,"  have  any  other  than  the  ordinary  legal 
meaning  of  such  terms  in  such  a  connection. 
A  debt  against  an  estate  in  settlement  means 
a  claim  legally  due  from  the  deceased  at  the 
time  of  his  death,  or  a  debt  incurred  by  him 
becoming  due  after  his  death.  A  legacy  is  a 
testamentary  bequest.  A  distributive  share  is 
a  share  distributed  by  distributors  under  the 
statute. 

Not  only  is  a  widow's  allowance  not  in- 
cluded in  the  statute,  but  there  are  imperative 
reasons  why  it  ought  not  to  be  the  subject  of 
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garnishment.  The  allowance  is  merely  "a  ne- 
cessary provision  to  enable  her  to  support  her- 
self until  her  interest  in  the  estate  can  be  set  off 
to  her." 

Woodbury  v.  Woodbury,  58  N.  H.  44. 

The  allowance  is  never  to  be  carried  beyond 
the  necessary  requirements  of  the  ca3e. 

Leavenworth  v.  Marshall,  19  Conn.  408. 

As  it  is  given  for  the  support  of  the  widow 
and  her  family  and  for  no  other  purpose,  it  is 
like  a  trust  fund  given  to  a  trustee  for  the  sup- 
port of  a  cestui  que  trust,  and  for  no  other  pur- 
pose.  But  such  a  trust  is  held  exempt. 

White  v.  White,  30  Vt.  388. 

And  no  agreement  can  waive  an  exemption. 

Kneltle  v.  Newcomb,  22  N.  Y.  249;  Woodicard 
v.  Murray,  18  Johns.  400;  Betts  v.  Belts,  72  111. 
892. 

Even  an  agreement  between  the  administra- 
tor and  widow  that  the  amount  allowed  be  di- 
verted to  other  use  is  void. 

Moore  v.  Moore,  60  Cal.  526. 

Much  less  could  any  agreement  between  the 
widow  and  a  creditor  divert  the  allowance 
from  its  original  purpose. 

But  in  fact  the  widow's  allowance  is  in  no 
just  sense  the  widow's  property  at  all,  but  sim- 
ply an  appropriation  of  a  portion  of  her  de- 
ceased husband's  estate  for  her  necessary  wants 
during  the  settlement  of  his  estate. 

Adams  v.  Adams,  10  Met.  170,  171. 

Pardee,  J.,  delivered  the  opinion  of  the 
court: 

The  statute  provides  that  the  court  of  pro- 
bate may  allow  out  of  the  estate  of  a  deceased 
person  such  amounts  as  it  may  iudge  proper 
for  the  support  of  the  widow  or  family  of  the 
deceased  during  the  settlement  of  the  estate. 
Another  statute  provides  that  when  any  debt, 
legacy,  or  distributive  share  is  or  may  become 
due  to  anyone  from  the  estate  of  a  deceased 
person,  his  creditors  may  attach  it  in  the  hands 
of  the  executor  or  administrator. 

William  A.  Daniels  died,  leaving  a  widow 
and  children.  The  probate  court  made  an  al- 
lowance of  $200  for  their  support  during  the 
settlement  of  the  estate.  The  plaintiff,  a  credi- 
tor of  the  widow,  attached  it  in  the  hands  of 
the  administrator.  Upon  demurrer  the  supe- 
rior court  determined  that  it  could  not  be  made 
the  subject  of  attachment.  The  plaintiff  ap- 
pealed. 

Upon  the  death  of  a  man  the  law  takes  in- 
stant possession  of  his  entire  estate  in  the  inter- 
est of  an  orderly  appropriation  thereof;  first,  to 
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the  payment  of  certain  preferred  debts;  second- 
ly, of  the  remaining  debts  in  equal  proportions; 
thirdly,  for  the  payment  of  specific  legacies, 
the  remainder  to  be  divided  among  the  heirs. 
If  there  are  wife  and  children  surviving,  pre- 
sumably they  are  without  means  for  providing 
themselves  with  instant  food  and  fuel,  except 
as  they  may  claim  these  necessaries  from  the 
hand  of  public  charity,  and  must  so  continue 
until  the  law  has  completed  the  work  of  divi- 
sion,— a  work  of  statutory  necessity,  spreading 
over  a  considerable  space  of  time. 

In  the  interest  of  humanity,  and  for  the  pre- 
vention of  what,  in  almost  every  case,  would  be 
an  unseemly  and  unnecessary  demand  upon 
pubbVchanty,  the  law  provides  that  the  pro- 
bate court  may  make  such  temporary  allow- 
ance to  the  widow  or  children  as  shall  supply 
their  daily  recurring  needs.  Of  course,  if  it 
shall  finally  result  that  the  estate  is  not  equal  to 
the  debts,  these  last  are  to  bear  the  burden  of  the 
temporary  necessities  of  the  family.  This  is 
no  hardship,  because  every  man  knows  when 
he  gives  credit  to  another  that  death  may  over- 
take the  debtor  when  he  is  unable  to  pay.  and 
that  a  portion  of  such  assets  as  he  may  have 
will  be  expended  for  the  temporary  support  of 
his  wife  and  children;  it  is  a  risk  intentionally 
assumed,  and  the  result,  therefore,  not  to  be 
complained  of.  If  such  an  allowance  has  been 
made  to  a  widow,  it  is  in  no  such  sense  a  debt 
from  the  estate  to  her  as  that  her  creditor  can 
intercept  it  by  attachment  on  its  passage  from 
the  estate  to  her.  The  grant  is  in  deroga- 
tion, possibly,  of  the  rights  of  creditors  of  the 
estate.  It  is  permitted  for  one  purpose  only, — 
to  feed  her  from  day  to  day;  dedicated  by  stat- 
ute to  a  particular  use  in  such  measure  as  to  be 
incapable  of  appropriation  to  any  other.  She 
could  neither  ask  nor  receive  it  for  the  payment 
of  her  debts;  the  probate  court  could  not  grant 
it  for  that  purpose;  and,  even  if  allowed,  the 
court  upon  coming  to  the  knowledge  of  the 
fact  that  it  was  not  needed  for  the  supply  of 
her  wants  might  revoke  it.  If  one  allowance 
can  be  intercepted,  so  can  every  other;  for  if 
the  door  is  opened  for  one  creditor,  it  cannot 
be  closed  against  any;  and  the  entire  estate 
might  thus  be  diverted  from  its  legal  destina- 
tion. The  law  will  not  permit  the  instant 
necessities  of  the  widow,  and  the  ultimate  rights 
of  the  creditors  of  the  estate,  to  be  postponed, 
in  its  name,  to  the  demands  of  her  creditors. 

There  is  no  error  in  the  judgment  complained 

of. 

In  this  opinion  the  other  Judges  concurred. 
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RHODE  ISLAND. 

8  UP  HEME  CO  CRT. 

William  H.  CLAPP 
v. 

PAWTUCKET   INSTITUTION  FOR 
SAVINGS. 

1.  Where  real  estate,  owned  by  copart- 
ners in  certain  shares,  and  used  in  the 
firm  business,  is  mortgaged*  and  sold 
under  a  power  contained:  in  the  mort- 
gage, one  of  the  partners  alone  cannot 
toe  the  mortgagee  for  his  share  of  the 
surplus  money  remaining  in  the  mort- 
gagee's hands  after  payment  of  the  mort- 
gage debt;  but  his  copartners  should 
join  with  him,  they  being  tenants  in 
common,  and  the  action  being  in  rela- 
tion to  the  personalty  and  not  to  the 
realty. 

2.  Where  the  undertaking  on  the  part  of 
the  mortgagee  is  to  account  to  the  mort- 
gagors and  their  heirs  and  assigns  for 
the  surplus  money,  it  is  an  undertak- 
ing to  pay  the  mortgagors  jointly 
ana  not  severally;  and  Therefore  an  ac- 
tion by  the  mortgagors  to  recover  the 
surplus  from  the  mortgagee  must  be 
joint  and  not  several. 

3.  In  actions  ex  contractu,  the  objection  to 
the  nonjoinder  of  parties  plaintiff  is 
not,  as  in  actions  ex  delicto,  waived  by 
neglecting  to  plead  in  abatement. 


(Provldenc 


-Decided  March  5,  1887.) 


ASSUMPSIT  by  one  tenant  in  common  to 
recover  from  a  mortgagee  his  proportion  of 
the  surplus  arising  on  sale  of  the  mortgaged 
premises.   Judgment  for  defendant. 

The  case  was  heard  by  the  court,  jury  trial 
being  waived. 
The  facts  appear  from  the  opinion. 
MettTi.  William  H.  Clapp  and  John  D. 
Thurston,  for  plaintiff: 

An  action  for  money  bad  and  received  is  the 
proper  proceeding  on  the  part  of  the  owner  of 
mortgaged  real  estate  to  recover  the  surplus  of 
money  due  him  after  sale  of  the  estate  by  the 
mortgagee. 

Jones,  Hort.  8d  ed.  §  1940,  and  cases  cited; 
Cook  v.  Badey,  128  Mass.  896. 

Metm.  Oscar  Lapham  and  John  P. 
Gregory,  for  defendant. 

Matte* on,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit  for  money  had 
and  received.  The  plea  is  the  general  issue. 
It  appeared  in  evidence  at  the  nearing,  jury 
trial  having  been  waived,  that  Daniel  D.  Sweet, 
Ephraim  W.  French,  and  Harrison  Howard, 
copartners  in  business  as  D.  D.  Sweet  &  Co., 
«xecuted  and  delivered  to  the  defendant  a  mort- 
gage deed,  dated  November  1, 1866,  conveying 
certain  real  estate  therein  described,  owned  by 
the  mortgagors,  and  used  by  them  in  carrying 
<m  their  partnership  business.  This  mortgage 
contained  a  power  of  sale  authorizing  the  mort- 

re,  in  case  of  a  breach  of  the  condition  of 
mortgage,  to  sell  at  public  auction  the 
*  »•  K.  E.  R. ,  v.  rv.  \ 


mortgaged  estate  and  to  receive  the  proceeds  of 
sale,  and  requiring  it,  after  payment  from  such 
proceeds  of  the  expenses  of  sale  and  the  mort- 
gage debt,  to  account  to  the  mortgagors,  their 
heirs  and  assigns,  for  the  surplus,  ft  also  ap- 
peared in  evidence  that,  subsequently  to  the 
making  of  this  mortgage,  Daniel  H.  Arnold 
was  admitted  into  the  arm  of  D.  D.  Sweet  & 
Co.,  and  received  from  his  copartners  a  con- 
veyance of  one  fourth  of  the  mortgaged  prop- 
erty, which  was  thenceforth,  until  the  sale 
thereof  by  the  mortgagee  hereinafter  men- 
tioned, held  by  the  owners  thereof  in  fourths; 
that  early  in  1870  Daniel  D.  Sweet  withdrew 
from  the  partnership,  and  conveyed  his  one 
fourth  to  Frederick  Sherman,  who  then  became 
a  partner  with  the  other  persons  named  above 
in  the  place  of  Sweet;  that  on  May  1,  1879, 
Daniel  H.  Arnold  also  withdrew  from  the  part- 
nership and  conveyed  his  one  fourth  to  Charles 
Moies;  that  on  August  80, 1888,  Harrison  How- 
ard assigned  his  one  fourth  to  the  plaintiff;  that 
on  August  9, 1884,  the  defendant  sold  the  mort- 
gaged property  under  the  power  above  men- 
tioned; and  that,  after  payment  of  the  ex- 
penses of  sale  and  the  mortgage  debt,  there  re- 
mained in  its  possession  a  surplus  of  $2,248.75. 
It  further  appeared  that  after  the  sale,  on  the 
same  day,  the  plaintiff  demanded  from  the  de- 
fendant one  fourth  of  this  surplus;  and  that, 
payment  being  refused,  he  _  subsequently 
brought  this  suit  to  recover  said  one  fourth, 
with  interest. 

The  defendant  takes  the  point  that  the  plain- 
tiff cannot  recover  because  the  evidence  shows 
that  French,  Sherman,  Moies,  and  the  plaintiff 
are  equally  entitled  to  the  surplus  as  tenants  in 
common,  and  that  one  tenant  in  common  can- 
not sue  separately  from  his  co tenants.  We 
think  the  point  is  well  taken. 

R.  I.  Pub.  Stat.  chap.  280,  §  1,  relating  to 
suits  by  tenants  in  common,  extends  only  to 
actions  of  ejectment,  or  other  actions  where 
possession  of  the  estate  claimed  is  the  object  of 
the  suit,  and  authorizes  the  bringing  of  suits 
by  all,  or  by  any  two  or  more,  or  by  each  for 
bis  particular  share.  At  common  law,  the  rule 
in  relation  to  suits  by  tenants  in  common  was 
that  in  real  actions  they  should  sue  separately; 
the  reason  being,  it  is  said,  that  serious  embar- 
rassment might  otherwise  often  arise,  because, 
though  the  possession  of  tenants  in  common  is 
joint,  they  hold  by  distinct  titles,  and  as,  in 
many  cases,  these  titles  were  required  to  be 
stated  and  were  subject  to  be  traversed,  it 
might  often  happen  that  numerous  issues  would 
be  introduced  into  a  suit  to  which  some  of  the 
plaintiffs  would  be  strangers,  but  which  they 
nevertheless  would  be  bound  to  maintain,  or 
fail  in  the  action.  Stevenson  v.  Cofferin,  20  N. 
H.  150. 

In  personal  actions,  on  the  other  hand,  this 
difficulty  did  not  exist;  and  hence,  in  such  ac- 
tions, whether  arising  ex  delicto  or  ex  contractu, 
tenants  in  common  were  required  to  join.  The 
purpose  of  this  latter  rule  is  to  prevent  a  mul- 
tiplicity of  suits,  and  it  applies  unless  there  has 
been  a  severance  of  the  claim,  as,  for  instance, 
where  the  defendant  has,  previous  to  the  suit, 
promised  to  settle  or  has  settled  with  one  of  the 
claimants  for  his  share  (Austin  v.  Walsh,  2 
Mass.  401-405;  Baker  v.  Jewell,  6  Mass.  460, 
461;  Beach  v.  Hotchkiss,  2  Conn.  697;  Stedman 
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v.  Shelton,  1  Ala.  86,  87,  88;  Parker  v.  Elder, 
11  Humph.  (Tenn.)  646,  547);  or  where  one  of 
the  cotenants  has  previously  brought  an  action, 
and,  the  nonjoinder  of  the  others  being  waived, 
the  suit  has  been  tried  upon  its  merits  and  has 
resulted  in  a  judgment  for  the  defendant;  in 
which  case,  as  such  co tenant  is  precluded  by 
the  principle  of  res  adjudicate,  from  suing 
again,  his  cotenants  are  permitted  to  sue  with- 
out him  (Brietendine  v.  Frankfort  Bridge  Co. 
2  B.  Mon.  82);  or  where  one  cotenant  has  pre- 
viously brought  suit  and  has,  by  the  failure  of 
the  defendant  to  take  advantage  of  tbe  non- 
joinder of  the  others,  recovered  judgment  for 
his  share,  and  can  therefore  maintain  no  fur- 
ther suit,  in  which  case  also  the  others  may  sue 
without  him  (Sedgworth  v.  Overend,  7  T.  R.  279; 
Btarnes  v.  Quin,  6  Ga.  84-87). 

Hill  v.  Gibbs,  5  Hill,  56,  was  a  case  very 
much  in  point.  It  was  a  motion  to  set  aside 
the  report  of  referees  in  an  action  for  money 
received  to  the  plaintiff's  use.  The  facts,  as 
they  appeared  before  the  referees,  were  as 
follows,  viz. :  The  plaintiff's  wife  and  her  sis- 
ter, a  Mrs.  Bennett,  as  two  of  the  five  chil- 
dren and  heirs  at  law  of  John  F.  Losaley, 
claimed  each  one  undivided  fifth  of  a  tract 
of  land  containing  600  acres.  They,  with 
the  consent  of  their  husbands,  employed  the 
defendant,  an  attorney  at  law,  to  recover  the 
land.  The  defendant  brought  actions  of  eject- 
ment against  the  tenants  in  possession  of  the 
land,  one  of  which  was  tried  and  resulted  in  a 
verdict  for  the  plaintiffs.  A  compromise  was 
then  made  by  which  the  claimants  released  their 
interest  in  the  land  to  the  tenants,  and  the  ten- 
ants agreed  to  pay  the  claimants  $4, 000  and  the 
taxable  costs  of  suit.  A  part  of  the  money  was 
paid  down,  and  for  the  residue  securities  were 
given,  payable  in  installments.  Some  of  the 
securities  were  made  payable  to  tbe  plaintiff 
and  wife,  some  to  Bennett  and  wife,  and  others 
in  a  different  form,  but  without  reference  to 
the  respective  shares  or  interest  of  the  two 
wives. 

The  defendant  made  this  arrangement  as  the 
agent  of  the  claimants,  and  the  securities  were 
left  in  his  hands  for  him  to  receive  the  money 
when  it  became  payable.  Out  of  Che  first 
moneys  received,  the  defendant  was  to  be  paid 
his  expenses  and  charges  beyond  the  taxable 
costs,  and  these  were  subsequently  adjusted 
between  the  parties  at  $881 . 86.  The  defendant 
received  the  money  on  the  securities  as  it  be- 
came due,  and  made  remittances  to  the  plain- 
tiff from  time  to  time,  amounting  in  the  whole 
to  $1,250.  What  payments  he  had  made  to  Ben- 
nett did  not  appear.  It  was  agreed  between  the 

Eirties  that  Mrs.  Bennett  was  entitled  to  the 
rger  share  of  the  money,  for  the  reason  that 
the  claim  of  Mrs.  Hill  to  a  part  of  the  land  had 
been  barred  by  the  Statute  of  Limitations;  and 
the  arrangement  was  that  the  defendant  should 
decide  between  the  two  women,  as  to  their  re- 
spective shares,  when  the  parties  should  all  be  to- 

Cer.  The  parties,  however,  lived  in  another 
j,  and  no  meeting  was  had  until  after  the  suit 
was  brought,  when  the  plaintiff  refused  to  have 
the  defendant  make  the  division.  The  whole 
business  with  the  defendant  was  conducted  by 
the  wives  with  the  consent  of  their  husbands. 
Mrs.  Bennett  testified  that  the  moneys  received 
by  the  defendant  were  the  joint  moneys  of  her- 


self and  Mrs.  Hill;  that  she  and  her  sister  were 
both  agreed  that  she  was  entitled  to  the  larger 
.share,  out  could  not  agree  upon  the  proper  di- 
vision. The  referees  decided  that  they  could 
not  report  any  sum  for  the  plaintiff,  upon  the 
ground  that  the  deposit  of  the  securities  with 
the  defendant  was  the  joint  act  of  Mrs.  HD1 
and  Mrs.  Bennett,  and  no  proceedings  had  been 
had  between  the  parties  to  enable  the  referees 
to  decide  what  particular  sum  either  party  was 
entitled  to  receive,  or  whether  the  defendant 
bad  accounted  to  the  plaintiff  for  as  much  of 
the  fund  as  was  his  due;  and  they  therefore 
made  a  general  report  that  nothing  was  due  tbe 
plaintiff.  The  court  denied  the  motion  to  set 
aside  the  report.  Bronson,  J.,  giving  tbe 
opinion  of  the  court,  says :  "As  the  two 
wives  were  tenants  in  common  of  the  land  on 
account  of  which  the  money  was  received,  the 
plaintiff  insists  that  he  may  sue  for  his  share 
without  joining  Bennett.  But  the  general  rule 
in  relation  to  suits  by  tenants  in  common 
against  third  persons  is  this:  When  the  action 
is  in  the  realty,  they  must  sue  separately;  when 
in  the  personalty,  they  must  join.  The  action 
is  not  in  the  realty  merely  because  it  has  some 
relation  to  land.  Thus,  debt  for  rent,  and  cove- 
nant for  not  repairing,  upon  a  joint  demise,  are 
personal  actions,  and  tenants  in  common  must 
join.  So,  too,  they  must  join  in  actions  fora  tres- 
pass or  nuisance  to  land.  The  English  cases  say 
they  may, ours  that  they  must,  join.  Litt.SS  811, 
312,  815,  817;  Kitchin  v.  Buckley,  T.  Raym. 
80,  1  Lev.  109;  Austin  v.  Ball,  13  Johns.  286;. 
Decker  v.  Livingston,  15  Johns.  479;  Sherman 
v.  BaUou,  8  Cow.  804;  Chamier  v.  Clingo,  5 
Maule  &  8.  64;  1  Chitty,  PI.  (ed.  of  1887),  18, 
75,  and  cases  cited.  If  the  plaintiff  sues  as  a 
tenant  in  common  he  must  fail,  because  this  is 
a  personal  action  in  which  the  cotenant  should 
have  been  joined  as  plaintiff. "  And  see  also,  in 
addition  to  the  cases  cited  above.  Brother*}* 
v.  Hodges,  6  Johns.  108;  Bradish  v.  Schenck, 
8  Johns.  117;  Thompson  v.  Hoskins,  11  Mass. 
419;  May  v.  Parker,  12  Pick.  84,  88,  89;  Lane 
v.  Dobyns,  11  Mo.  105,  107. 

So  tenants  in  common  must  join  in  trespass 
or  trover  for  the  taking  or  conversion  of  a 
chattel  (Wheelwright  v.  Depeyster,  1  Johns. 
472,  485;  Putnam  v.  Wise,  1  Hill  (N.  Y.),  284); 
or  in  case  for  diverting  water  (Rich  v.  Penfield, 
1  Wend.  880,  885);  or  for  destroying  title  deeds 
(Daniels  v.  Daniels,  7  Mass.  185,  187). 

And  so,  too,  tenants  in  common  must  join  in 
an  action  of  assumpsit  for  money  had  and  re- 
ceived, where  there  has  been  a  conversion  of 
goods  and  chattels  and  the  tort  is  waived.  Oil- 
more  v.  Wilbur,  12  Pick.  120,  124;  Irwin's 
Admr.  v.  Brown's  Ears.  35  Pa.  381,  382;  Put- 
nam v.  Wise,  1  Hill  (N.  Y.),  284;  White  v. 
Brooks,  48  N.  H.  402,  408. 

Coke,  1  Inst.  §  816,  stated  the  rule  in  actions 
of  debt  for  rent,  as  follows:  "  If  two  tenant* 
in  common  make  a  lease  of  their  tenement  to 
another  for  a  term  of  years,  rendering  to  them 
a  certain  yearly  rent  during  the  term,  if  the 
rent  be  behind,  etc.,  the  tenants  in  common 
shall  have  their  action  of  debt  against  the  lessee, 
and  not  divers  actions,  for  that  the  action  is  in 
the  personalty."  And  see  Decker  v.  Livings- 
ton, 15  Johns.  479,  482;  Foley  v.  Addenbrooke, 
12  L.  J.  Rep.  N.  S.  Q.  B.  168,  165;  Watt  v. 
Hinds,  4  Gray,  256;  64  Am.  Dec.  64,  71. 
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Bat  apart  from  the  consideration  that  the 
plaintiff  is  a  tenant  in  common  with  others,  we 
think  that  the  form  of  the  defendant's  under- 
taking is  such  that  the  plaintiff  is  not  entitled 
to  sue  alone.  The  action  is  based  upon  the 
implied  promise  of  the  defendant,  arising  from 
its  legal  duty,  to  pay  over  the  surplus  proceeds 
of  the  sale  in  accordance  with  the  reservation 
in  the  power.  That  reservation  is  to  the  mort- 
gagors, their  heirs  and  assigns,  collectively,  and 
not  to  them  separately,  according  to  their  sev- 
eral interests.  The  language  is,  "  accounting 
to  us  and  our  heirs  ana  assigns  for  all  sums 
over  and  above,"  etc.  The  undertaking,  there- 
fore, was  to  pay  to  all  of  the  owners  of  the 
equity  of  redemption  at  the  time  of  the  sale 
jointly,  and  not  severally;  in  this  respect  it  is 
different  from  the  statutory  power  of  sale  in 
England,  which  directs  the  payment  of  the  sur- 
plus to  the  mortgagor,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  according  to  their  re- 
spective rights  and  interests  thereon.  2  Jones, 
Mort.  674,  note  1. 

In  BM  v.  Oibbs,  5  Hill  (N.  Y.),  56,  59,  cited 
above,  the  court  further  says:  "But  the  tenan- 
cy in  common  has  little  to  do  with  the  case,  ex 
cepttomake  out  the  plaintiffs  title.  *  *  *  The 
securities  were  placed  in  the  defendant's  hands 
as  the  joint  act  of  the  plaintiff  and  Bennett, 
and  the  defendant  was  to  receive  the  money 
on  their  joint  account.  The  defendant's  con- 
tract was  with  both,  not  with  each  severally, 
and  he  ought  not  to  be  subjected  to  more  than 
one  action."  Where  a  covenant  is  in  its  terms 
expressly  and  positively  joint,  the  covenantors 
must  join  in  an  action  upon  it,  although  as  be- 
tween themselves  their  interest  is  several. 
Dicey,  Parties.  *118;  Bradbume  v.  BotfieU,  14 
M.  &  W.  559, 563,  564,  572, 578;  Sarsbiev.  Park, 
12  M.  &  W.  146,  157,  158;  Keighlley  v.  Watson, 
8Exch.  716,  721;  Capen  v.  Barrmcs,  1  Gray, 
37«,  879;  HaugJUon  v.  Bayley,  9  Ired.  887; 
Stteigart  v.  Berk,  8  Serg.  &  R.  808,  811. 

A  covenant  with  several  persons  to  pay  them 
a  sum  of  money  is  a  joint  covenant  with  all, 
in  the  performance  of  which  they  have  a  joint 
interest,  so  that  one  of  them  cannot  sue  for  his 
particular  share  or  portion  of  the  money,  but 
all  must  join  in  one  action  for  the  whole;  and 
even  the  pointing  out  of  the  share  which  each 
is  to  take  of  the  entire  amount,  it  is  held,  will 
not  create  a  separation  of  interest,  so  as  to  enable 
the  parties  to  maintain  separate  actions.  Lane 
v.  Drinheater,  1  Cramp.  Mees.  &  R.  599,  612; 
oTyrw.  40;  Byrne  v.  FiWiugh,  Id.  618,  note, 
Id.  54;  English  v.  Blundell,  8  C.  &  P.  382,  886; 
Wallace  v.  Binds,  4  Gray,  256, 64  Am.  Dec.  64, 
71. 

In  actions  ex  contractu,  the  objection  to  the 
nonjoinder  of  parties  plaintiff  is  not,  as  in  ac- 
tions cr  delicto,  waived  by  neglecting  to  plead 
in  abatement;  since,  in  the  former,  the  objec- 
tion, if  it  appear  on  the  face  of  the  pleadings, 
may  be  taken  by  demurrer,  in  motion  in  arrest 
of  judgment  or  in  error,  and  if  the  objection 
does  not  appear  on  the  face  of  the  pleadings, 
the  defendant  may  avail  himself  of  it,  either 
by  plea  in  abatement,  or  as  a  ground  of  non- 
suit at  the  trial,  or  as  a  variance  upon  the  plea 
non  ut  factum,  if  the  action  be  on  a  specialty, 
or  if  upon  any  other  contract,  under  the  plea 
of  the  general  issue.   1  Cbitty,  PI.  *15. 

Judgment  for  the  defendant  for  code. 
b.  l 
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Caroline  C.  WINDSOR 
v. 

George  T.  BROWN. 

1.  When  an  officer  of  the  court,  as  an 
attorney,  withholds  funds  uncon- 
scionably, or  to  an  amount  clearly  above 
any  legal  claim,  the  court,  not  under- 
taking to  settle  the  exact  sum  due,  but 
to  enforce  good  faith  and  fair  dealing, 
will  require  its  officer  to  pay  so  much  as 
is  beyond  dispute. 

2.  Where  a  client  has  obtained  a  judg- 
ment for  the  whole  amount  due  him,  he 
has  thereby  waived  his  right  to  sum- 
mary process;  for  the  parties  no  longer 
stand  in  the  simple  relation  to  each 
other  of  counsel  and  client. 

8.  The  summary  jurisdiction  of  the  court 
cannot  be  invoked  when  the  relation 
of  attorney  and  client  has  been 
changed  to  that  of  debtor  and  credi- 
tor, by  the  rendition  of  a  judgment  in 
favor  of  the  client  against  the  attorney. 

(Providenoe  Decided  November  17, 1886.) 

PETITION  for  an  order  of  court  requiring 
the  respondent  to  pay  over  certain  moneys 
collected  by  him  as  the  petitioner's  attorney. 
Dismissed. 
The  case  is  stated  in  the  opinion. 
Mr.  Cyrus  M.  Van  Slyck,  for  petitioner. 
Mr.  George  T.  Brown,  pro  se. 

S tineas,  delivered  the  opinion  of  the 
court: 

The  petitioner  asks  for  an  order  of  the  court 
requiring  the  respondent,  an  attorney  at  law,  to 
pay  over  a  balance  of  money  due  to  her  upon 
an  execution  which  she  holds  against  him.  It 
is  admitted  that  he  collected  a  claim  for  her; 
that,  upon  a  disagreement  between  them  about 
the  amount  which  he  was  entitled  to  retain  for 
services,  she  brought  suit  against  him  and  re- 
covered judgment;  and  that  he  has  paid  over 
to  her  something  more  than  he  claimed  he 
ought  to  Day,  but  less  than  the  amount  of  the 
judgment  in  her  favor.  As  stated  in  Burns  v. 
Allen,  Index  W,  81,  it  is  not  the  province  of 
the  court,  in  a  proceeding  of  this  kind,  to  ad- 
just accounts  between  counsel  and  client. 

Neither  does  the  court  undertake  to  collect 
disputed  claims  for  clients  against  attorneys  in 
whom  there  has  been  an  unfortunate  and  mis- 

S laced  confidence.  Nevertheless,  when  an  of- 
cer  of  the  court  withholds  funds  unconscion- 
ably, or  to  an  amount  clearly  above  any  legal 
claim,  the  court,  not  undertaking  to  settle  the 
exact  sum  that  may  be  due,  but  to  enforce  good 
faith  and  fair  dealing,  will  require  its  officer  to 
pay  so  much  as  is  beyond  dispute.  In  such  a 
case  the  question  before  the  court  is  that  of 
honesty  and  the  fair  performance  of  official 
duty.  In  Bolsbaugh  v.  Frcuer,  19  Pa.  St.  95, 
Black,  Gh.  J.,  said:  "If  the  client  is  dissat- 
isfied with  the  sum  retained,  he  may  either 
bring  suit  against  the  attorney,  or  take  a  rule 
upon  him.  In  the  latter  case  the  court  will 
compel  immediate  justice,  or  inflict  summary 
punishment  on  the  attorney,  if  the  sum  re- 
tained be  such  as  to  show  a  fraudulent  intent. 
But  if  the  answer  to  the  rule  convinces  the 
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court  that  it  was  held  back  in  good  faith,  and 
believed  not  to  be  more  than  an  honest  com- 
pensation, the  rule  will  be  dismissed,  and  the 
client  remitted  to  a  jury  trial."  See  also  Re 
Harvey,  14  Phila.  287. 

In  the  case  before  us  the  petitioner  claims 
that,  as  the  amount  due  has  been  determined  by 
suit  and  judgment,  the  balance  is  unlawfully 
detained,  ana  should  be  subject  to  the  order  of 
the  court.  But  this  is  not  so.  The  respondent 
cites  authority  to  the  effect  that  a  client,  in  pro- 
ceeding by  one  process,  waives  the  right  to  pro- 
ceed by  the  other.  In  Cottrell  v.  Finlayson,  4 
How.  Pr.  242,  the  language  seems  to  imply 
that,  as  remedies  by  suit  and  by  summary  pro- 
cess are  concurrent,  the  election  of  one  is  a 
waiver  of  the  other,  because  there  should  not 
be  two  suits  to  recover  the  same  debt.  If  this 
is  feo,  it  follows  that  a  petitioner  seeking  a  sum- 
mary order  will  be  bound  by  that  order  as  to 
the  amount  which  maybe  left  to  be  claimed  for 
fees.  Instead,  therefore,  of  saying  that  one  re- 
tention is  so  illegal  or  unjust  as  to  call  for  the 
interference  of#tbe  court,  or  that  another  re- 
tention, though  possibly  too  large,  is  still  with- 
in the  range  of  reasonable  and  lawful  dispute, 
the  court  would  become  the  tribunal  to  try  the 

?uestion  of  fees,  involving,  also,  questions  of 
act  We  do  not  need  to  go  so  far  as  to  decide 
whether  the  election  of  one  remedy  is  a  waiver 
of  the  other.  This  involves  the  question 
whether  an  application  to  compel  ap  attorney 
to  pay  over  a  balance  which  he  has  no  claim 
to  hold  deprives  either  of  the  parties  of  their 
right  to  a  jury  trial  as  to  the  amount  that  may 
fairly  be  disputed  between  them.  It  is  not 
clear  that  the  disputable  and  the  indisputable 
claims  are  one  and  the  same  debt.  They  cer- 
tainly stand  on  different  grounds.  But  there 
can  be  no  question  that,  where  a  client  has  ob- 
tained a  judgment  for  the  whole  amount  due 
him,  he  has  thereby  waived  his  right  to  sum- 
mary process;  for  the  parties  no  longer  stand 
in  the  simple  relation  to  each  other  of  counsel 
and  client.  The  respondent  is  not  before  the 
court  simply  as  its  officer.  He  is  the  petition- 
er's judgment  debtor.  The  summary  jurisdic- 
tion of  the  court  cannot  be  invoked  when  the 
relation  of  attorney  and  client  has  been  changed 
to  that  of  debtor  and  creditor.  As  stated  in 
ReDavies,  15  Weekly  Reporter,  46:  "The  money 
owing  from  Da  vies,  which  had  been  received  by 
him  as  attorney,  has  been  converted  into  a  judg- 
ment debt,  and  no  longer  exists  as  the  debt 
which  was  due  from  him  as  an  attorney." 
See  also  Bohanan  v.  Peterson,  9  Wend.  508, 
where  the  client  had  taken  a  note  from  the  at- 
torney. 

The  petition  must  therefore  be  dismissed. 


STATE,  ex  ret.  Edwin  METCALP, 
Atty-Oen., 
v. 

Frederic  N.  GOFF. 

1.  The  offices  of  justice  of  a  district 
court  and  deputy  sheriff  are  incompat- 
ible, and  cannot  both  be  held  by  the 
same  person  at  the  same  time. 

2.  Where  a  person  holding  the  office  of 
justice  of  a  district  court  accepts  the 


office  of  deputy  sheriff,  he  vacates  the 
former  office. 


(Providence  Decided  March  5, 1887.) 

UO  WARRANTO.   Judgment  of  ouster. 

The  case  is  stated  in  the  opinion. 
'Messrs.  Charles  E.  Gorman  and  J.  Ob- 
field,  Jr.,  for  relator. 
Mr.  Frederic  N.  Goff,  respondent,  prose. 


a: 


Stiness,  J-,  delivered  the  opinion  of  the 

court: 

The  respondent  became  justice  of  the  District 
Court  of  the  Eleventh  Judicial  District,  July 
1,  1886.  He  was  appointed  and  qualified  a 
deputy  sheriff  in  the  county  of  Providence, 
July  21,  1886.  The  question  before  us  is 
whether  he  vacated  his  office  as  justice  of  the 
district  court  by  accepting  the  office  of  deputy 
sheriff. 

It  is  well  settled  that  when  a  person  accepts 
an  office  incompatible  with  one  which  he  then 
holds,  he  thereby  impliedly  resigns  or  vacates 
his  former  office.  State  v.  Brown,  5R.L  1; 
Cotton  v.  Phillips,  56  N.  H.  220;  State  v.  Buttz, 
9  Rich.  156;  People  v.  Carrique,  2  Hill,  93;  Magie 
v.  Stoddard,  25  Conn.  565;  Stubbs  v.  Lee,  64  Me. 
195;  People  v.  Nostrand,  46  N.  Y.  875. 

We  have  to  inquire,  then,  whether  these  two 
offices  are  incompatible. 

In  deciding  this  question,  we  are  not  much 
aided  by  the  cases  cited  in  the  relator's  brief, 
for  about  all  of  those  cases  rest  upon  some  con- 
stitutional or  statutory  provision.  Thus,  in 
Connecticut  a  statute  declared  that  no  judge  or 
justice  of  the  peace  should  hold  the  office  of 
sheriff  or  constable.  In  Maine  the  Constitu- 
tion provided  that  no  person  belonging  to 
either  one  of  the  three  departments  of  the  gov- 
ernment should  exercise  any  of  the  powers  be- 
longing to  another.  The  opinion  of  the  jus- 
tices, 8  Me.  484,  486,  held  that  the  offices  of 
justice  of  the  peace  and  sheriff  were  incompat- 
ible because  of  this  provision,  the  former  office 
being  judicial  and  the  latter  executive.  In 
New  York  the  Constitution  prohibits  a  sheriff 
from  holding  any  other  office,  and  upon  this  Tests 
the  case  of  People  v.  Nostrand.  In  Virginia  and 
Louisiana  also  there  are  constitutional  limita- 
tions. 

In  cases  where  the  question  of  the  incompat- 
ibility of  offices  has  arisen  independently  of 
statutory  or  constitutional  provision,  two  rules 
are  generally  recognized.  First,  that  incom- 
patibility does  not  depend  upon  the  incident  of 
the  offices;  as  upon  physical  inability  to  be  en- 
gaged in  the  duties  of  both  at  the  same  time. 
For  example,  in  People  v.  Oreen,  5  Daly,  264, 
it  was  held  that  the  offices  of  member  of  the 
Legislature  and  clerk  of  the  court  of  special 
sessions  might  be  held  by  the  same  person,  even 
though  attendance  upon  the  one  office  prevent- 
ed, for  the  time  being,  the  performance  of  the 
duties  of  the  other.  This  point  was  approved 
on  appeal.    People  v.  Greene,  58  N.  Y.  296. 

These  opinions  contain  an  elaborate  review 
of  the  early  cases,  and  clearly  point  out  the 
tests  by  which  the  question  of  incompatibility 
is  to  be  determined.  So,  too,  in  Commonwealth 
v.  Kirby,  2  Cusb.  577,  580,  the  court  says:  "  It 
has  never  been  supposed  that  persons  holding 
minor  offices  appertaining  to  the  executive  de- 
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pertinent  of  the  government,  such  as  deputy 
sheriffs,  constables,  or  coroners,  were  thereby 
disqualified  from  holding  seats  in  the  Legisla- 
ture. The  same  was  formerly  true  of  the 
judges  of  the  court  of  common  pleas,  who  fre- 
quently held  the  office  of  senator  or  representa- 
tive while  in  commission  as  judges,  and  were 
only  disqualified  by  the  Statute  of  1820  and 
the  eighth  article  of  the  Amendments  of  the 
Constitution,  adopted  in  1821." 

2.  The  test  of  incompatibility  is  the  charac- 
ter and  relation  of  the  offices,  as  where  one  is 
subordinate  to  the  other,  and  subject,  in  some 
degree,  to  its  revisory  power;  or  where  the 
functions  of  the  two  offices  are  inherently  in- 
consistent and  repugnant.  In  such  cases  it  has 
uniformly  been  held  that  the  same  person  can- 
not hold  both  offices.  In  Bex  v.  Pateman,  2 
T.  R.  777,  it  was  declared  that  where  a  town 
clerk  acts  ministerially  under  the  aldermen, 
who  are  judicial  officers,  one  cannot  hold 
both  offices.  Much  stress  is  laid  upon  the  fact 
that  the  accounts  of  the  clerk  were  subject  to 
the  revision  and  control  of  the  aldermen.  Rex 
v.  Tiaard,  9  B.&C.  418,  is  to  the  same  effect. 
In  Cotton  v.  Phillips,  66  N.  H.  220,  where  one 
was  chosen  a  member  of  the  presidential  com- 
mittee and  also  an  auditor  in  a  school  district, 
it  was  held  that  he  could  not  hold  both  offices. 
The  court  says:  "If  the  same  person  could 
hold  both  offices,  he  would  in  fact  sit  in  judg- 
ment on  his  own  acts." 

In  England  a  sheriff's  duties  are  ministerial, 
and,  to  a  limited  extent,  also  judicial.  While 
these  peculiar  functions  are  recognized  in  some 
cases  as  being  necessarily  imposed  upon  the 
office  by  legislation  and:  custom,  no  case  up- 
holds the  propriety  of  exercising  both  the  min- 
isterial ana  judicial  functions  at  the  same  time 
and  in  the  same  case.  Widow  v.  Clarke,  1  Cro. 
Eliz.  76,  case  88.  See  also  argument  of  Shep- 
herd in  Milward  v.  Thatcher,  2  T.  R.  81. 

Under  our  law  there  is  no  such  confusion  of 
dunes.  In  this  State,  and  doubtless  in  this 
country  generally,  a  sheriff  is  simply  a  minis- 
terial officer.  If  he  performs  judicial  duties,  it 
is  by  virtue  of  another  office  voluntarily  as- 
sumed. But  the  incongruity  of  such  offices  in 
one  person  is  manifest,  to  say  nothing  of  the 
breach  of  dignity  and  propriety  which  would 
result  from  the  attempt  to  perform  the  duties  of 
judge  and  officer  together;  the  power  of  a 
judge  to  pass  upon  the  sufficiency  of  the  offi- 
cer's return,  ana  to  allow  or  disallow  his  fees, 
is  quite  sufficient  to  bring  these  offices  within 
the  recognized  rule  of  incompatibility,  by  rea- 
son of  the  judicial  supervision  of  one  office  and 
the  accountability  of  the  other.  Moreover,  in 
this  State  an  officer  is  required  to  serve  any 
process  duly  tendered  to  him,  and  thus  a  judge 
of  a  district  court  might  have  the  process  of 
his  own  court  tendered  him  to  be  served,  and 
become  liable  to  a  penalty  if  he  did  not  do  it. 
In  many  cases  he  is  the  complaining  officer, 
whose  complaint  could  only  be  made  to  him- 
self, if  he  were  also  judge,  unless  aided  by  some 
special  legislation. 

In  Commonwealth  v.  Kirby,  supra,  it  is  held 
that  the  offices  of  justice  of  the  peace  and  con- 
stable are  not  incompatible.  The  question  is 
only  considered  on  the  ground  of  constitutional 
provisions;  the  relation  of  the  officer  as  judicial 
or  revisory,  is  not  at  all  discussed.  The  de- 
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fendant  was  charged  with  hindering  an  officer. 
The  defense  was  that  the  process  was  void,  be- 
cause the  justice  of  the  peace  who  issued  it  had 
vacated  his  office  by  accepting  the  office  of  con- 
stable. Inasmuch  as  the  court  held  the  process 
to  be  good,  as  that  of  a  de  facto  justice,  a  dis- 
cussion of  the  relation  of  the  two  offices  was 
probably  deemed  unnecessary.  The  court  adds, 
however:  "A  very  different  case  would  be  pre- 
sented if  the  defendant  had  attempted  to  exer- 
cise the  two  functions  of  a  justice  of  the  peace 
in  issuing  a  warrant  and  of  a  constable  in  serv- 
ing the  same  warrant" 

It  may  be  said,  however,  that  the  respondent 
need  not,  and  probably  will  not  undertake  to 
act  in  both  offices  at  the  same  time;  but  in  the 
words  of  Ames,  Ch.  J.,  in  State  v.  Brown,  5  R. 
1. 1,  "  the  admitted  necessity  of  such  a  course  is 
the  strongest  proof  of  the  incompatibility  of  the 
two  offices,"  and  "the  question  of  incompati- 
bility is  to  be  determined  from  the  nature  of  the 
duties  of  the  two  offices,  and  not  from  a  possi- 
bility or  even  a  probability  that  the  defendant 
might  duly  perform  the  duties  of  both." 

We  think  the  offices  of  justice  of  a  district 
court  and  deputy  sheriff  are  incompatible,  and 
that  by  accepting  the  latter  the  respondent  va- 
cated the  former. 

The  answer  sets  out  that  the  respondent  has 
recently  resigned  the  office  of  deputy  sheriff , 
but  we  do  not  see  that  this  fact  affects  the  case. 
If  the  office  of  justice  became  vacant,  the  re- 
spondent could  not  put  himself  back  into  it  by 
his  own  act.  The  vacancy  can  only  be  filled 
in  the  way  provided  by  law. 

Judgment  of  ouster. 


James  CAMPBELL,  Admr., 
v. 

John  H.  COLLINGWOOD. 

1.  The  question  whether  a  new  promise 
sufficient  to  take  the  ca.se  out  of  the 
Statute  of  Limitations  was  made  is  a 
question  of  fact,  and  is  not  revisable  on 
exceptions. 

2.  In  order  to  take  a  ease  out  of  the  Stat- 
ute of  Limitations  by  a  part  payment, 
it  must  appear  that  the  payment  was 
made  on  the  debt  for  which  the  action  is 
brought,  and  that  it  was  made  as  part 
payment  of  a  greater  debt. 

(Providence  Decided  February  10,  1887.) 

ON  plaintiff's  exceptions  to  the  Court  of  Com- 
mon Pleas.  Sustained. 
The  case  is  stated  in  the  opinion. 
Messrs.  Wilson  &  Jenekes,  for  plaintiff: 
The  plaintiff  contends  that  the  payments  of 
May  14  and  June  21, 1870,  ought,  in  the  ab- 
sence of  any  evidence  as  to  their  application, 
to  be  applied  towards  liquidating  the  first  items 
for  rent  in  so  far  as  they  would. 

The  Statute  of  Limitations  begins  to  run  from 
the  time  the  cause  of  action  accrues.  The  stat- 
ute began  to  run  on  the  16th  of  September, 
1878,  and  thereafter  on  each  item  for  rent  on 
the  16th  day  of  each  month  respectively. 
Fee's  Admr.  v.  Fee,  10  Ohio,  460. 
The  fact  that  each  item  for  rent  is  subse- 
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quently,  by  one  of  the  parties,  made  out  in  the 
form  of  an  account,  does  not  change  its  char- 
acter, nor  the  time  when  each  item  of  monthly 
rent  became  due  and  an  action  for  the  recovery 
of  the  same  accrued. 

A  general  payment  made  by  a  debtor  to  his 
creditor  will,  in  the  absence  of  any  evidence  of 
direction  by  the  debtor  to  apply  it  to  some  spe- 
cial debt,  or  evidence  of  its  application  by  the 
creditor  to  some  special  debt,  be  applied  to  the 
debt  earliest  accrued. 

Clayton' $  Cote,  1  Meriv.  585;  Dawe  v.  Holds- 
worth,  Peake,  N.  P.  C.  64,  65;  Burn  v.  BouU 
ton,  2  C.  B.  476;  Fairehild  t>.  Holly,  10  Conn. 
175;  Oenin  v.  Ingersoll,  11  W.  Va.  549,  559 ; 
Thurlow  v.  Qilmore,  40  Me.  880;  St.  Albans  v. 
Failey,  46  Vt.  448. 

The  time  of  the  filing  of  the  plea  is  set  off  in 
the  time  when  the  running  of  the  Statute  of 
Limitations  is  stopped,  not  when  the  action  is 
commenced. 

Qilmore  v.  Beed,  76  Pa.  462;  King's  Ear.  v. 
Coulter's  Exr.  2  Grant,  Cas.  77;  MClure  v. 
M'Clure,  1  Grant,  Cas.  222. 

No  evidence  was  offered  as  to  the  application 
of  these  payments  to  each  separate  debt  or  item 
for  rent. 

At  the  time  of  these  payments  both  notes 
were  in  full  force,  and  every  item  of  the  claim 
for  rent  was  in  full  force  and  not  barred  by 
the  statute.  These  payments  were  made  with- 
out any  special  direction  by  the  debtor  where 
to  apply  them,  nor  did  the  creditor  apply  them 
specially.  We  therefore  say  that  the  law  will 
apply  them  to  those  items  first  accrued.  If  so, 
those  accrued  more  than  six  years  prior  to  the 
commencement  of  this  suit  or  the  filing  of  de- 
fendant's plea  in  set-off  should  be  barred  by 
the  statute. 

If  the  items  in  the  plea  of  set-off  be  regarded 
as  a  running  account,  when  payments  are 
made,  as  in  this  case,  upon  such  account,  or 
when  there  are  several  distinct  debts  existing, 
as  in  this  case,  and  neither  the  debtor  nor  the 
creditor  has  made  any  specific  application  of 
the  payments,  the  presumption  is  that  the  first 
items,  or  the  debts  first  in  point  of  time,  are 
first  discharged. 

Sprague  v.  Hazenwinkle,  58  HI.  419;  Oromp- 
ton  v.  Pratt,  105  Mass.  255;  Allen  v.  Broum,  89 
Iowa,  880 ;  Worthley  v.  Emerson,  116  Mass. 
874:  Harrison  v.  Johnston,  27  Ala.  445. 

The  ruling  of  the  presiding  justice  of  the 
court  of  common  pleas  cannot  be  sustained  on 
the  ground  that  there  were  mutual  accounts 
between  the  parties,  because— 

1.  There  were  separate  and  distinct  demands, 
the  one  against  the  other,  independent  and 
separate,  and  such  do  not  form  a  mutual  ac- 
count. 

Green  v.  Caldcleugh,  1  Dev.  &  B.  L.  820; 
CaldweU  v.  Beatty,  69  N.  C.  871;  Hodge  v.  Man- 
ley,  25  Vt.  210. 

2.  Our  statute  (Pub.  Stat.  chap.  205,  §  8),  fol- 
lowing the  statute  of  21  James  £  chap.  16,  does 
not  exempt  from  its  operation  mutual  accounts 
other  than  accounts  between  merchant  and  mer- 
chant, and  it  has  been  held  that  such  a  statute 
does  not  extend  to  accounts  between  parties 
not  merchants,  and  respecting  transactions 
which  do  not  possess  a  mercantile  character. 

Blair  v.  Drew,  6  N.  H.  285;  Livermore  v. 
Band,  6  Post  (N.  H.)  85;  Lansdale  v.  Brashear, 


8  T.  B.  Mon.  880;  Smith  v.  Dawson,  10  B. 
Mon.  112;  Craighead  v.  Tenn.  Bank,  7  Yerg. 
899. 

But  if  there  existed  mutual  accounts  between 
the  parties,  the  $500  note  should  have  been  held 
good  and  allowed. 

Interest  was  properly  refused,  because  there 
was  no  evidence  of  any  demand  for  rent  made 

Perret  v.  Dupre,  19  La.  841;  Cooke  v.  Wist, 
8  Hen.  &  M.  463;  Bemein  v.  RobineU,  2  Dev. 
Eo.  67. 

The  evidence  presented  at  the  trial  was  suf- 
ficient evidence  of  an  acknowledgment  or  a 
new  promise  to  take  the  $500  note  out  of  the 
operation  of  the  statute. 

Mr.  Dexter  B.  Potter,  for  defendant. 

Per  Curiam: 

This  is  assumpsit  on  two  promissory  notes, 
one  for  $1,000,  due  January  14-17,  1874,  and 
the  other  for  $500,  due  June  8-11,  1874.  The 
defendant  pleaded  the  Statute  of  Limitations 
and  a  plea  in  set-off.  The  $1,000  note  con- 
tained indorsements  of  payment  within  six 
years,  and  no  question  was  made  of  the  right 
of  the  plaintiff  to  recover  upon  it.  The  $500 
note  contained  no  indorsements  of  payment, 
but  the  plaintiff  offered  testimony  which  be 
claimed  showed  a  new  promise.  The  court  did 
not  find  a  new  promise.   The  plaintiff  excepted. 

The  question  of  a  new  promise  on  the  evi- 
dence was  simply  a  question  of  fact,  and  is  not 
revisable  on  exceptions.  The  first  exception 
must  be  overruled. 

The  defendant,  under  his  plea  in  set-off,  filed 
an  account  for  rent,  consisting  of  divers  charges 
for  rent  due  monthly,  running  from  September 
16,  1878,  to  July  16,  1879.  The  account  also 
contained  two  credits  dated  respectively  May 
14,  1879,  and  June  21,  1879.  The  plea  in  set- 
off was  filed  June  19, 1885,  so  that  the  last 
charge  only  is  within  the  six  years  prior  there- 
to. The  plaintiff  replied  to  the  plea  in  set-off, 
setting  up  the  Statute  of  Limitations.  The  de- 
fendant claimed  that  his  account  is  taken  out 
of  the  statute  by  the  payments  received  and 
credited  thereon.  The  court  so  ruled,  and  the 
plaintiff  excepted. 

We  do  not  understand  that  there  was  any  evi- 
dence in  regard  to  the  circumstances  in  which 
the  payments  credited  were  made,  but  only  an 
admission  that  the  defendant's  account  was  cor- 
rect. The  defendant  himself  could  not  testify, 
the  suit  being  by  an  administrator.  Such  being 
the  case,  the  question  is  whether  the  court  was 
entitled  to  infer  from  the  payments  a  new  prom- 
ise to  pay  the  entire  claim.  We  think  not 
The  rule  upon  this  question  is,  in  our  opinion, 
stated  with  admirable  clearness  and  correctness 
by  Baron  Parke,  in  Tippets  v.  Heane,  1  Cromp. 
M.  &  R.  252.  His  language  is:  "In  order  to 
take  a  case  out  of  the  Statute  of  Limitations  by 
a  part  payment,  it  must  appear,  in  the  first 
place,  that  the  payment  was  made  on  account 
of  a  debt;  secondly,  it  must  appear  that  the 
payment  was  made  on  account  of  the  debt  for 
which  the  action  is  brought.  It  is  necessary, 
in  the  third  place,  to  show  that  the  payment 
was  made  as  part  payment  of  a  greater  debt; 
because  the  principle  upon  which  a  part  pay- 
ment takes  a  case  out  of  the  statute  Is  that  it 
admits  a  greater  debt  to  be  due  at  the  time  of 
the  part  payment.   Unless  it  amounts  to  an  ad- 
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mission  that  more  is  due,  it  cannot  operate  as 
an  admission  of  any  still  existing  debt."  And 
see  also  Mitt*  v.  Fowkes,  5  Bin*  N.  C.  455; 
Wainman  v.  Kynman,  1  Wels.  H.  &  G.  118  ; 
Burn  v.  Boulton,  2  C.  B.  476;  Beltzhoowr  v. 
TtmeU,  11  Gill  &  J.  212;  Armistead  v.  Brooke, 
18  Ark.  521. 

All  that  appears  in  this  case  is  that  payments 
were  made.  How,  when,  or  in  what  circum- 
stances they  were  made,  does  not  appear. 
There  is  nothing  to  show  that  they  were  made 
upon  any  presentation  of  the  account,  or  in 
any  way  which  would  authorize  the  inference 
that  they  were  made  as  part  payment  of  the 
entire  claim.  And  it  appears  that  the  court  in 
making  its  ruling  was  not  influenced  at  all  by 
the  evidence  recited  under  the  first  exception, 
the  statement  being  that  the  court  ruled  that  the 
payments  took  the  entire  account  out  of  the 
statute,  which  we  understand  to  mean  that  the 
-court  ruled  that  the  mere  fact  payments  were 
made  was  sufficient  to  have  that  effect.  We 
think  this  was  error. 

The  second  exception  is  sustained,  and  the 
case  remitted  to  the  Court  of  Common  Pleas 
for  a  new  trial. 

Exception*  sustained. 


Be  The  PLURALITY  ELECTIONS. 

1.  A  plurality  of  the  electors  voting 
may  elect  lawfully  and  constitutionally 
a  member  of  Congress,  or  a  presidential 
elector. 

2.  The  Constitution  of  the  United  States 
is  "  the  supreme  law  of  the  land,"  ana 
any  provision  of  any  State  Constitution 
which  is  in  conflict  with  it  is  void. 
State  Constitution,  art.  8,  S  10,  is  in 
conflict  with  §  4  of  art.  1  of  the  Con- 
stitution of  the  United  States  if  it  be 
construed  to  extend  to  elections  of 
representatives  to  Congress. 

8.  R.  I.  Pub.  Stat.  chap.  11,  S§6,  7,  which 
provide  that  a  plurality  shall  elect  in 
the  special  congressional  elections  there 
designated,  are  lawful  and  constitu- 
tional 

4.  The  manner  of  appointment  of  presi- 
dential electors  is  left  entirely  to  the 
Legislatures  of  the  States,  by  the  Con- 
stitution of  the  United  States. 

5.  A  plurality  of  the  electors  voting  may 
elect  lawfully  and  constitutionally  a 
member  of  the  city  council  of  the  city  of 
Providence,  or  any  civil  officer  in  an  elec- 
tion held  by  the  people. 

6.  The  State  Constitution,  art.  8,  §  10. 
which  makes  a  majority  necessary  in  all 
elections  held  under  such  Constitution 
refers  to  the  annual  election  of  gov- 
ernor and  other  State  officers  pro- 
vided for  therein. 

(February  9, 1887.) 

THE  House  of  Representatives  of  Rhode 
Island,  February  8,  1887.  adopted  the  fol- 
lowing resolution  under  art.  10,  §  8,  of  the  Con- 
stitution of  the  State  which  provides  that  "the 
s.  L 


judges  of  the  supreme  court  *  *  «  shall  »  *  * 
give  their  written  opinion  upon  any  question  of 
law,  whenever  requested  by  the  governor  or  by 
either  House  of  the  General  Assembly." 

1.  Whereat,  The  statutes  of  this  State  pro- 
vide in  several  instances  for  election  by  plural- 
ity vote; 

2.  Whereat,  The  lawfulness  of  this  provi- 
sion of  the  statutes  is  called  in  question  by  rea- 
son of  its  apparent  conflict  with  §  10  of  art.  8, 
of  the  State  Constitution;  and 

8.  Whereas,  the  existing  Constitution  pro- 
vides that  either  House  of  the  General  Assem- 
bly may  require  the  opinion  of  the  judges  of 
the  supreme  court  upon  any  question  of  law,  it 
la,  therefore,  hereby 

Resolved,  That  the  said  judges  of  the  supreme 
court  be,  and  hereby  are/requested,  without 
unnecessary  delay,  to  give  their  opinion  to  the 
House  of  Representatives  upon  the  following 
questions: 

1.  May  a  plurality  of  the  electors  voting 
elect  lawfully  and  constitutionally  a  member 
of  Congress? 

2.  May  a  plurality  of  the  electors  voting, 
elect  lawfully  and  constitutionally  a  presiden- 
tial elector? 

8.  May  a  plurality  of  the  electors  voting  elect 
lawfully  and  constitutionally  a  member  of  the 
city  council  of  the  city  of  Providence? 

4.  May  a  plurality  of  the  electors  voting  elect 
lawfully  and  constitutionally  any  civil  officer 
in  an  election  held  by  the  people? 

Opinion. 

To  the  Honorable  House  of  Representatives: 

We  have  received  from  your  honorable  body 
a  resolution  requesting  our  opinion  in  answer 
to  the  following  questions,  to  wit: 

1.  May  a  plurality  of  the  electors  voting 
elect  lawfully  and  constitutionally  a  member 
of  Congress? 

2.  May  a  plurality  of  the  electors  voting 
elect  lawfully  and  constitutionally  a  presiden- 
tial elector? 

8.  May  a  plurality  of  the  electors  voting 
elect  lawfully  and  constitutionally  a  member 
of  the  city  council  of  the  city  of  Providence? 

4.  May  a  plurality  of  the  electors  voting 
elect  lawfully  and  constitutionally  any  civil 
officer  in  an  election  held  by  the  people? 

We  answer  the  first  question  affirmatively. 
The  office  of  representative  in  Congress  is  cre- 
ated by  and  depends  solely  on  the  Constitution 
of  the  United  States.  That  Constitution,  art.  1, 
§  4,  provides  as  follows,  to  wit: 

"The  times,  places,  and  manner  of  holding 
elections  for  senators  and  representatives  shall 
be  prescribed  in  each  State  by  the  Legislature 
thereof;  but  Congress  may,  at  any  time,  by  law, 
make  or  alter  such  regulations,  except  as  to  the 
places  of  choosing  Senators." 

Congress,  under  the  power  here  reserved, 
has  enacted  that  the  election  of  representatives 
shall  be  in  districts  and  by  ballot,  and  has  ap- 
pointed a  day,  the  same  in  all  the  States,  for 
the  regular  biennial  elections;  but,  in  other 
respects,  has  left  the  Legislatures  of  the  several 
States  to  the  full  exercise  of  the  power  con- 
ferred upon  them.  In  some  States,  under  stat- 
utes enacted  by  the  Legislatures  thereof,  a  plu- 
rality elects  in  all  the  elections;  in  this  State  in 
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all  special  elections.  These  statutes  have  been 
always  recognized  as  valid  by  the  Federal 
House  of  Representatives,  which,  under  the 
Constitution  of  the  United  States,  art.  1,  §  5,  is 
the  ultimate  "  judge  of  the  elections,  returns, 
and  qualifications  of  its  own  members." 

Our  attention  has  been  drawn  to  §  10  of  art. 
8,  of  the  Constitution  of  the  State,  which  pro- 
vides that  "  In  all  elections  held  by  the  people 
under  this  Constitution,  a  majority  of  all  the 
electors  voting  shall  be  necessary  to  the  election 
of  the  person  voted  for;"  and  also,  as  indicating 
that  an  election  of  representatives  to  Congress  by 
tne  people  is  recognized  as  an  election  "under 
this  Constitution"  by  the  Constitution  itself,  to 
%  2  of  the  same  article,  wbich  provides  "that 
the  voting  for  governor,  lieutenant-governor, 
secretary  of  state,  attorney-general,  general 
treasurer,  and  representatives  to  Congress  shall 
be  by  ballot."  We  think  it  doubtful,  nowith- 
standing  said  §  2,  whether  §  10  was  intended 
to  extend  to  elections  of  representatives  to  Con- 
gress; but  if  it  was,  to  that  extent  it  is,  in  our 
opinion,  of  no  effect,  except  in  so  far  as  it  may 
be  voluntarily  deferred  to  by  the  General  As- 
sembly, as  an  indication  of  the  popular  will. 
The  Constitution  of  the  United  States  is  "the 
supreme  law  of  the  land,"  and  any  provision  of 
any  State  Constitution  which  is  in  conflict  with 
it,  is  void.  Section  10  of  art.  8,  of  the  State 
Constitution  is  manifestly  in  conflict  with  §  4 
of  art.  1  of  the  Constitution  of  the  United 
States,  if  it  be  construed  to  extend  to  elections 
of  representatives  to  Congress;  for,  so  con- 
strued, it  assumes  to  impose  a  restraint  upon 
the  power  of  prescribing  the  manner  of  holding 
such  elections  which  is  given  to  the  Legisla- 
ture by  the  Constitution  of  the  United  States 
without  restraint,  so  long  as,  and  to  the  extent 
that.  Congress  refrains  from  making  regulations 
in  the  same  matter.  We  have  no  doubt  that 
£8  6  and  7  of  chap.  11  of  the  Public  Statutes, 
which  provide  that  a  plurality  shall  elect  in 
the  special  congressional  elections  there  desig- 
nated, are  lawful  and  constitutional,  and  that 
any  representative  elected  under  either  of  them 
wul  be  allowed  to  have  his  seat  regardless  of 
said  g  10. 

We  answer  the  second  question  affirmatively. 
The  Constitution  of  the  United  States,  art.  2, 
§  1,  requires  each  State  to  appoint  presidential 
electors,  at  proper  times,  "  m  such  manner  as 
the  Legislature  thereof  may  direct."  The  man- 
ner of  appointment  is  left  entirely  to  the  Leg- 
islatures. Under  the  statutes  of  this  State  a 
plurality  has  sufficed  for  the  election  of  presi- 
dential electors  since  1798.  Such  electors  were 
previously  appointed  by  the  General  Assembly. 

We  answer  the  third  and  fourth  questions 
affirmatively.  It  is  unquestionably  competent 
for  the  General  Assembly  to  determine  that  the 
officers  elected  by  the  people  to  fill  the  various 
offices  in  the  State  shall  be  elected  by  a  plural- 
ity, unless  the  Constitution  contains  some  pro- 
vision which  makes  a  majority  necessary.  The 
only  provision  in  our  Constitution  making  a 
majority  necessary  is  £  10  of  art.  8,  which,  as 
we  have  seen,  makes  a  majority  necessary  "  in 
all  elections  held  by  the  people  under  this  Con- 
stitution." The  question  is  whether  the  words 
"under  this  Constitution  "  limit  the  generality 
of  the  preceding  words.  Doubtless  there  is  a 
sense  in  which  every  election  for  either  State 
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or  town  officers  is  an  election  under  the  Con- 
stitution; for  the  Constitution  is  the  constituent 
and  supreme  law,  paramount  to  every  other 
law  of.  the  State.  In  construing  it,  however, 
we  are  not  to  use  a  speculative  ingenuity,  but 
to  take  the  provisions,  except  when  they  have 
some  technical  or  historical  meaning,  accord- 
ing to  their  more  obvious  and  reasonable  im- 
port. Section  10  is  the  last  section  of  an  article 
entitled  "Of  Elections,"  which  provides  for  the- 
annual  election  by  the  people,  of  the  governor, 
lieutenant-governor,  senators,  representatives, 
secretary  of  state,  attorney-general  and  general 
treasurer;  prescribing  with  particularity  the 
times  and  manner  of  their  election  and  the 
mode  of  determining  the  result.  These  elec- 
tions are  clearly  elections  under  the  Constitu- 
tion, since  they  are  particularly  provided  for  in, 
it.  It  seems  to  us  that  the  more  natural  and 
reasonable  way  of  construing  §  10  is  to  con- 
strue it  as  relating  to  these  elections:  since,  if 
we  construe  it  so,  the  words  "under  this  Con- 
stitution "  have  an  effect:  whereas,  if  we  con- 
strue it  as  extending  to  all  State  and  town 
elections  whatever,  by  the  people,  the  words  are- 
mere  surplusage.        Thomas  Duefeb, 

Charles  Maitebon, 
John  H.  Stiness, 
George  A.  Wilbur. 


Albert  8.  DOLIVER 
v. 

Johnt-H.  COLLTNGWOOD. 

1.  The  rule  at  common  law  is  that  the 
sheriff  who  begins  the  service  of  an 
execution  during  his  term  of  office, 
shall  finish  it,  though  his  term  of  office 
expires  before  he  can  do  so. 

2.  This  rule  has  not  been  modified  by 
R.  I.  Pub.  Stat.  chap.  23,  §  1,  nor  by  R I. 
Pub.  Stat.  chap.  201,  §  29.  The  former 
statute  does  not  take  away  the  right  of 
the  sheriff  to  finish  business  which  he 
had  entered  upon  prior  to  the  expira- 
tion of  his  term  of  office,  and  the  latter 
statute  does  not  extend  to  writs  or  pre- 
cepts delivered  to  the  sheriff  for  service. 

8.  When  a  deputy  sheriff  had  in  his  cus- 
tody, at  the  time  of  the  qualification  of 
the  succeeding  sheriff,  goods  and  chat- 
tels on  which  he  had  previously  levied 
an  execution,— Held,  that  his  subse- 
quent retention  of  the  goods  and  chat- 
tels was  legal. 

4.  R.  I.  Pub.  Stat.  chap.  857,  §  81,  au- 
thorizing the  court  to  allow  to  an  officer 
for  the  Keeping  of  personal  property, 
relates  only  to  the  Keeping  of  per- 
sonal property  attached  and  held  on 
mesne  process. 


0 


(Kent  Decided  March.5, 1887.) 

N  plaintiff's  exceptions  to  a  Special  Court  of 
Common  Pleas.  Sustained. 


Statement  per  Curiam: 
This  action  was  brought  before  a  special  court, 
of  common  pleas,  against  the  defendant  as  sher- 


Digilized  by 


Google 


1887. 


DOMVKB  V.  COLLHTGWOOD. 


105 


iff  of  Kent  County  to  recover  the  amount  of  an  I 
execution  and  of  costs  incurred  in  keeping  cer- 
tain chattels  levied  on.   The  circumstances  in 
which  this  action  was  brought  are  stated  to- 
wards the  close  of  the  opinion  of  the  court. 

In  the  special  court  of  common  pleas  the  pre- 
siding justice  gave  the  plaintiff  judgment  for 
the  amount  of  the  debt,  on  execution  and  costs 
incurred  prior  to  June  7,  1881,  but  ruled  out 
costs  and  keepers'  fees  incurred  after  June  7, 
1881,  by  the  deputy  of  the  defendant's  prede- 
cessor.  To  this  ruling  the  plaintiff  excepted. 

Mr.  Samuel  W.  K.  Allen,  for  plaintiff: 

The  statute  makes  the  sheriff  liable  in  an  ac- 
tion of  this  kind  for  the  contents  of  an  execu- 
tion by  him  received,  which  upon  demand  he 
fails  to  pay  over. 

Pub.  Stat  chap.  195,  §  2. 

The  sheriff  who  levies  the  execution  is  bound 
to  keep  the  property  until  he  can  dispose  of  it 
in  some  legal  way,  and  is  entitled  to  ajust  and 
reasonable  compensation  therefor.  His  term 
of  office  may  expire  after  the  levy  and  before 
the  sale,  but  by  the  common  law  this  does  not 
terminate  his  authority  over  the  execution  nor 
over  the  property;  for  the  law  is  that  "an  exe- 
cution is  an  entire  thing,  and  he  who  com- 
mences its  service  must  complete  it." 

Freem.  Ex.  p.  486,  §  291;  Murfree,  Sheriffs, 

LI 036  ;  Bondurant  v.  Buford,  1  Ala.  859 ;  85 
m.  Dec.  84. 

The  law  invests  the  sheriff  with  power  to 
attach  personal  property,— take  it  into  his  pos- 
session,— and  imposes  upon  him  the  duty  to  keep 
the  property  attached,  to  respond  to  the  judg- 
ment which  may  be  obtained  in  the  suit. 

Tukey  v.  Smith,  18  Me.  125 ;  8.  O.  86  Am. 
Dec.  704. 

The  rule  of  the  common  law  is  that  the  offi- 
cer who  has  received  and  levied  an  execution 
must  perfect  it  by  doing  every  act  required  to 
be  done  under  or  by  virtue  of  the  execution  ; 
and  the  sureties  upon  the  sheriff's  bond  may  be 
held  when  he  fails  to  complete  the  service  of 
an  execution,  after  his  term  of  office  expires, 
which  he  has  begun  during  his  term  of  office. 

Tyree  v.  Wilmm,  9  Gratt.  59 ;  8.  G.  58  Am. 
Dec.  213;  Elkin  v.  People,  3  Scam.  207 ;  8.  0. 
86  Am.  Dec.  541 ;  Lawrence  v.  Rice,  12  Met. 
588;  Turned  v.  Allen,  18  Mass.  294. 

There  is  no  rule  of  law  that  requires  the  new 
sheriff  to  complete  the  service  of  an  execution 
commenced  by  his  predecessor,  and  such  ser- 
vice can  only  be  properly  done  by  force  of  tbe 
statute.  And  it  is  respectfully  submitted  that 
the  language  of  our  statute  cannot  be  construed 
as  conveying  any  such  authority.  In  those 
States  where  there  is  a  statute  directing  the 
manner  of  such  services,  the  language  is  plain, 
and  the  intention  clear. 

State  v.  Hamilton,  16  N.  J.  L.  154;  Murfree, 
Sheriffs,  §  1041. 

Independent  of  local  statutes,  the  authorities 
hold  that  a  sheriff  who  during  his  term  of  of- 
fice has  levied  upon  real  estate,  is  the  proper 
person  to  sell  it,  although  he  may  have  gone 
out  of  office;  and  also  to  execute  the  deed 
therefor  to  tbe  purchaser,  and  this  whether  he 
is  out  of  office  by  the  expiration  of  his  term  or 
by  resignation. 

Lojland  v.  Swing,  5  Litt.  42 ;  8.  C.  15  Am. 
Dec.  41;  Allen  v.  Trimble,  4  Bibb,  21;  S.  C.  7 
Am.  Dec.  726,  729;  Jackton  v.  Collins,  8  Cow. 
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1 89 ;  8.  O.  15  Am.  Dec.  44,  note ;  Lemon  v. 
Oraddoek,  12  Am.  Dec.  801;  Purl  v.  DuvaU,  5 
Harr.  &  J.  69;  8.  C.  9  Am.  Dec.  490 ;  Bondu- 
rant  v.  Buford,  1  Ala.  859;  8.  C.  85  Am. 
Dec.  88. 

Mr.  Dexter  B.  Potter,  for  defendant. 

Per  Curiam: 

The  rule  at  common  law  is  that  the  sheriff 
who  begins  the  service  of  an  execution  during 
his  term  of  office  shall  finish  it,  though  his  term 
of  office  expires  before  he  can  do  so.  Two  rea- 
sons are  given  for  the  rule.  One  is  that  tbe 
execution  being  an  entire  thing,  he  who  begins 
must  end  it.  Purl  v.  DuvoM,  5  Harr.  &  J.  69, 
77;  Murfree,  Sheriffs,  §  1040. 

The  other  is  that  when  an  execution  is  levied 
on  goods  and -chattels,  the  sheriff  therebv  ac- 
quires a  special  property  in  them,  which  en- 
ables him  to  make  the  sale  after  his  office  has 
expired.   Murfree,  Sheriffs,  §  1040 

The  levy  here  was  on  goods  and  chattels.  It 
follows  that  the  deputy  of  the  old  sheriff  com- 
mitted no  fault  in  retaining  the  goods  and  chat- 
tels levied  on  by  him,  after  the  successor  of 
tbe  old  sheriff  had  qualified,  unless  the  com- 
mon-law rule  has  been  modified  in  this  State. 

The  defendant  contends  that  the  rule  has 
been  modified  by  statute.  In  support  of  this 
contention  be  cites  R.  I.  Pub.  Stat.  chap.  28, 
§  1,  which  provides  that  every  officer  annually 
elected  by  the  General  Assembly  may  continue 
to  officiate  until  his  successor  is  qualified  to  act. 
This  section  applies  not  particularly  to  sheriffs, 
but  to  all  officers  of  annual  appointment,  and 
empowers  them  to  continue  the  execution  of 
the  duties  of  the  office  in  full  until  the  succes- 
sor is  qualified.  It  is  an  enabling  statute.  It 
does  not  purport  to  take  away  any  power  which 
the  officer  would  have  independently  of  it,  but 
only  to  continue  his  powers,  thus  enabling  him 
to  exercise  those  which,  but  for  it,  he  would  no 
longer  have.  As  applied  to  a  sheriff,  it  enables 
a  sheriff  to  enter  upon  new  business  after  the 
expiration  of  his  term.  It  does  not  take  away 
any  right  to  finish  business  which  he  had  en- 
tered upon  prior  thereto. 

The  defendant  also  cites  R.  I.  Pub.  Stat.  „ 
chap.  201,  §  29,  which  provides  that  "all  books, 
notes,  bonds,  obligations,  and  other  papers, 
which  sheriffs  shall  receive  pursuant  to  this 
chapter,  shall  by  them  be  delivered  over  to 
their  respective  successors  in  office  as  papers 
and  documents  pertaining  thereto,  and  every 
sheriff  unlawfully  refusing  to  deliver  the  same 
on  demand  shall  be  fined,"  etc.  We  do  not 
think  this  section  extends  to  writs  or  precepts 
delivered  to  the  sheriff  for  service.  There  is 
no  section  in  the  chapter  pursuant  to  which 
the  sheriff  receives  such  writs,  but  only  sec- 
tions which  direct  or  regulate  the  service  of 
writs  directed  or  issued  to  him.  It  will  be 
noted,  too,  that  §  29  speaks  of  the  books,  notes, 
bonds,  obligations  and  other  papers  to  be  trans- 
ferred, as  papers  and  documents  pertaining  to 
the  office;  certainly  writs  or  other  precepts  de- 
livered to  the  sheriff  for  service  and  return  are 
not  papers  or  documents  of  that  description. 
The  section,  too,  says  that  all  books,  notes,  etc., 
shall  be  delivered  over,  but  writs  and  precepts 
are,  by  other  provisions  of  the  statu  tea,  and  from 
their  very  nature  for  the  most  part,  not  to  be 
kept  in  the  sheriff's  office,  but  to  be  returned 
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to  the  courts  from  which  they  issued.  There 
are  books,  notes,  bonds,  obligations,  and  other 
papers,  which  are  or  mav  be  received  pursuant 
to  the  chapter,  viz. :  books,  notes,  bonds,  obli- 
gations, and  other  papers  mentioned  in  §§  6, 
28,  and  also  in  §  29  ;  inasmuch  as  the  books, 
notes,  bonds,  obligations,  and  other  papers, 
which  by  §  29  the  sheriff  is  to  deliver  to  his 
successor,  will  include  those  which  he  received 
from  his  predecessor.  There  are  papers  and 
documents  pertaining  to  the  office.  We  see  no 
reason  to  suppose  that  the  section  was  intended 
to  apply  to  other  kinds  of  papers. 

To  hold  that  the  old  sheriff  ceases  to  have 
any  official  power  whatever  as  soon  as  his 
successor  is  qualified  might  prove  exceedingly 
detrimental  to  the  interests  of  both  suitors  and 
the  State;  for  to  hold  so  would  be  to  hold  that 
if  the  old  sheriff  were  in  the  act  of  attaching 
goods  and  chattels,  or  real  estate,  the  qualifi- 
cation of  the  new  sheriff  would  put  an  end  to 
his  power,  and  the  suitor,  thereby,  might  lose  at 
least  priority,  if  not  his  attachment  altogether. 
It  would  also  be  to  hold  that  if  the  old  sheriff 
had  made  an  arrest,  on  either  civil  or  criminal 
process,  and  was  taking  his  prisoner  to  jail  or 
to  court,  in  pursuance  of  his  writ  or  warrant, 
the  qualification  of  the  new  sheriff  would  re- 
lease such  prisoner,  and  he  would  be  entitled 
to  go  free.  We  find  nothing  in  the  statutes  to 
warrant  the  construction  which  might  lead  to 
such  results. 

The  bill  of  exceptions  shows  that  the  defend- 
ant qualified  June  7,  1881 ;  that  his  predeces- 
sor's deputy  had  in  his  custody  goods  and  chat- 
tels on  which  he  had  previously  levied  an  exe- 
cution ;  that  he  retained  the  custody  of  them 
until  September  16, 1881,  when  he  surrendered 
them  to  the  defendant,  and  that  the  plaintiff 
had  paid  the  deputy  his  fees  for  the  custody 
during  that  period.  The  bill  of  exceptions  also 
shows  that  the  defendant,  after  receiving  the 
goods  and  chattels,  sold  them  under  the  execu- 
tion, and  received  the  money  for  them.  This 
action  is  brought  by  the  plaintiff  for  reimburse- 
ment for  the  feespaid  bv  him  to  the  deputy  of 
the  old  sheriff.  The  defense  set  up  is  that  the 
deputy  was  not  entitled  to  fees  after  the  new 
sheriff  qualified,  because  his  retention  of  the 
goods  and  chattels  after  that  was  illegal,  it  be- 
ing, as  claimed,  his  duty  to  deliver  them  im- 
mediately to  the  new  sheriff.  The  defendant 
does  not  defend  upon  the  ground  that  he  had 
no  right  to  complete  the  service  of  execution, 
and  therefore  we  do  not  consider  that  question. 
He  does  not  deny  the  right  of  the  plaintiff  to 
recover  if  the  retention,  after  his  qualification, 
of  the  goods  and  chattels  levied  upon  was  le- 
gal.  We  are  of  the  opinion  that  it  was  legal. 

We  do  not  think  that  it  was  necessarv  that 
the  fees  for  custody  should  have  been  allowed 
before  the  action;  the  provision  for  such  al- 
lowance, R.  I.  Pub.  Stat.  chap.  257,  §  21,  as 
follows:  "The  supreme  court,  or  court  of  com- 
mon pleas,  or  justice  courts,  upon  petition 
made  by  any  sheriff  or  other  officer  setting  forth 
the  facts  on  oath,  may  allow  such  fair  compen- 
sation for  the  keeping  of  personal  property  at- 
tached and  held  on  mesne  process  as  shall,  on 
examination,  be  found  to  be  reasonable,"  relat- 
ing only  to  the  keeping  of  personal  property 
attached  and  held  on  mesne  process. 
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Exceptions  sustained,  and  com  remitted  to 
Special  Court  of  Common  Pleas  for  new  trial. 


Charles  B.  ALLEN  et  al. 
John  W.  DANIELSON,  Assignee,  et  al. 

1.  Where  an  assignment  of  all  the  debtor's 
property  is  made  for  the  benefit  ox* 
creditors,  upon  the  trust  to  convert  the 
property  into  money  and  apply  the  pro- 
ceeds, after  paying  the  preferred  credi- 
tors, u  for  the  equal  benefit  of  all  our 
creditors  in  proportion  to  their  respec- 
tive claims,"— Meld,  that  all  the  credi- 
tors, including  those  secured  by 
mortgage,  should  be  allowed  to  bring 
in  their  claims  in  full,  and  are  entitled 
to  dividends  on  the  full  amount  thereof. 

2.  It  is  the  duty  of  the  assignee,  if  a  se- 
cured debt  is  so  reduced  by  the  divi- 
dends that  the  security  will  more  than 

{jay  it,  to  redeem  for  the  benefit  of  cred- 
tora. 

8.  Where  the  assignee  had  already  made 
two  dividends,  and  no  part  of  the  first 
was  paid  to  the  secured  creditors,  and 
on  the  second  such  creditors  received 
dividends  on  the  unpaid  balance  remain- 
ing after  applying  to  their  debts  the 
proceeds  of  sale  of  the  mortgaged  prop- 
erty , —Held,  that,  before  a  th  ird  dividend 
is  made,  the  creditors  who  wore  se- 
cured are  entitled  to  be  paid  so  much 
as  is  necessary  to  put  them  on  an 
equality  with  the  other  creditors*  on 
the  basis  of  their  claims  in  full,  if  the 
assignee  has  so  much;  if  he  has  Dot 
enough  for  that  purpose,  he  is  not 
bound  to  make  good  the  deficiency 
out  of  his  own  means,  he  having  acted 
in  good  faith  and  with  the  acquiescence 
of  the  creditors,  in  making  the  former 
dividends. 

(Providence  Decided  March  5, 1887.) 

BILL  in  equity  for  an  account  and  for  distri- 
bution. 

The  facts  appear  from  the  opinion. 

Mr.  Joseph  C.  Ely,  for  complainants: 

I.  Danielson,  as  the  assignee,  was  justified 
in  making  dividends  to  the  bondholders  on  the 
basis  of  the  proportion  of  the  mortgage  indebted- 
ness not  satisfied  by  sale  under  the  mortgage, 
and  not  on  the  full  amount  of  the  mortgage 
debt.  This  is  also  the  principle  to  be  applied 
in  making  future  dividends. 

Petition  of  Knouiles,  18  R.  I.  90. 

II.  The  principle  of  this  case  above  cited  is 
not  applicable  to  Allen's  assignee  in  trust,  and 
its  cestuis  que  trust,  said  complainants;  nor  any 
other  rule  of  marshaling, — for: 

1.  Here  was  a  levy,  the  validity  of  which  was 
contested  and  actually  in  litigation. 

Shedd  v.  Bank  of  Brattleboro,  82  Vt.  718; 
Walker  v.  Covar,  2  S.  C.  16;  Kidder  v.  Page, 
48  N.  H.  880:  Wolf  v.  Smith,  86  Iowa,  456. 

2.  The  doctrine  of  marshaling  rests  in  equity, 
and  there  is  no  equitable  reason  here  why  the 
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should  be  marshaled  in  favor  of  the 
bondholders. 
Lett  v.  StritMngj  51  Ind.  285. 
The  money  received  by  Allen  was  not  paid 
by  any  fund  of  the  assignor,  or  its  property 
thereby  diminished.  The  property  levied  on 
was  snch  that  even  if  it  baa  paid  the  execution 
(being  as  to  all,  but  as  against  Allen,  property 
of  another  person)  no  equity  could  arise.  But 
the  facts  in  this  case  show  the  money  came  to 
Allen  from  strangers,  and  by  reason  of  fortu- 
itous circumstances,  which  was  Allen's  good 
luck,  and  no  detriment  to  any  creditor  of  said 
Woonsocket  Company;  therefore  no  equity  can 
arise  in  favor  of  these  bondholders  or  against 
these  complainants. 

Marshaling  does  not  apply  when  the  two 
funds  are  not  the  property  of  the  same  person 
and  the  payors  are  not  the  same. 

Haute  v.  Thompson,  8  Head,  512;  Ex  parte 
Kendall,  17  Ves.  Jr.  514;  Dorr  v.  8haw,  4 
Johns.  Ch.  17. 

Messrs.  Charles  Hart,  James  M.  Rip- 
ley, and  John  C.  B.  Woods,  also  for  com- 
plainants. 

Meters.  Charles  Bradley  and  Edwin 
Aldrich,  for  respondents: 

The  general  doctrine  of  equity  undoubtedly 
is  that  a  creditor  who  has  several  securities  or 
means  of  payment  may  receive  a  dividend  from 
each  of  those  securities,  as  a  means  for  the  pay- 
ment of  his  debt.  The  statutes  of  bankruptcy 
have  adopted  a  different  rule.  They  provide 
that,  from  the  assigned  fund  in  bankruptcy,  a 
creditor  in  bankruptcy  can  take  only  a  divi- 
dend upon  the  balance  of  his  claim  after  he  has 
exhausted  his  other  securities. 

1  8tory,  Eq.  Jurisp.  §  564  b;  Bison.  Eq.  p. 
819,  §  484;  Lewin,  Tr.  p.  889;  Be  teres  Wine 
Skipping  Go.  L.  R.  8  Ch.  App.  *771-780.  See 
also  West  v.  Bank  of  Rutland,  19  Vt.  408; 
Findlay  v.  Hosmer,  2  Conn.  850;  Woolcoeks  v. 
Hart,  1  Paige,  185;  Evertson  v.  Booth,  19  Johns. 
486;  Miller's  Eft.  82  Pa.  113;  Citizens  Bank  of 
Paris  v.  Patterson,  78  Ky.  294;  Am.  Bank.  L. 
§20,^2. 

The  question  is  whether  the  R.  I.  statute  has 
adopted  the  rule  in  bankruptcy,  and  deprived 
a  creditor  who  has  other  securities  of  his  rights 
existing  at  common  law  and  equity. 

The  language  of  the  R.  I.  statute  is  as  fol- 
lows (Pub.  8tat.  chap.  287.  p.  680,      14,  15): 

"  No  assignment  hereafter  made  for  the  bene- 
fit of  creditors  shall  give  to  any  one  creditor 
any  preference  over  any  other  creditor;  except 
the  creditor  be  the  United  States  or  the  State 
of  Rhode  Island,  or  for  the  wages  of  labor  per- 
formed within  six  months  previous  to  such  as- 
signment, not  exceeding  $  160  to  any  one  per- 
son; provided,  however,  that  the  expenses  of  ex- 
ecuting the  assignment  shall  first  be  paid  out  of 
the  estate." 

"  §15.  Conveyances  and  payments  made  and 
securities  given  by  an  insolvent  debtor,  or  by 
a  debtor  in  contemplation  of  insolvency,  within 
sixty  days  of  the  commencement  of  proceedings 
against  such  debtor,  under  the  provisions  of 
sections  12  and  13  of  this  chapter,  shall  be  void 
as  to  all  creditors  receiving  the  same  who  shall 
have  reasonable  cause  to  Delieve  such  debtor 
was  insolvent  at  the  time  of  such  preference; 
and  the  assignee  of  such  debtor  may  sue  for 
and  recover  the  same." 
R.  l 


The  courts  of  Rhode  Island  would  doubtless 
hold  (followingthe  principle  of  the  English 
case,  Be  XvretWine  Shipping  Co.  L.  R.  8  Ch. 
App.  771)  that  the  law-making  power  in  Rhode 
Island  is  presumed  to  be  cognizant  of  the  well- 
settled  distinction  of  the  difference  between  the 
rule  in  bankruptcy  and  the  rule  in  equity;  and 
they  certainly  have  used  no  language  showing 
that  they  intended  to  adopt  the  rule  in  bank- 
ruptcy; and,  in  the  absence  of  such  provision 
by  statute,  a  court  of  equity  must  apply  the 
well-settled  law  of  that  court. 

There  is  one  case  in  our  reports  which  might 
seem  to  be  in  contravention  of  this  principle  of 
law  above  cited,— that  is  the  case,  Petition  of 
Knowlet,  18  R.  I.  90.  This  was  a  petition  un- 
der the  R.  I.  Pub.  Laws,  chap.  568,  §  16,  and 
it  does  not  appear  to  have  been  contested. 

The  authorities  referred  to  in  Re  Knowles 
are  quite  distinguishable  from  the  case  at  bar. 

Messrs.  James  Tillinghast  and  Charles 
F.  Ballon,  also  for  respondents. 

Dnrfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  assignment  under  which  the  questions 
in  this  case  are  raised  conveys  all  the  property 
of  the  assignors,  except  such  as  is  exempt  from 
attachment  by  law,  to  the  assignee,  in  trust  to 
sell  and  convert  it  into  money  and  apply  the 
proceeds  to  the  payment,  first,  of  certain  claims 
entitled  or  allowed  to  be  preferred,  and  then, 
"for the  equal  benefit  of  all  our  creditors  in 
proportion  to  their  respective  claims."  At  the 
time  of  the  assignment  some  of  the  general 
creditors  held  chums  which  were  secured  by 
mortgage. 

The  first  question  is  whether  the  creditors 
so  secured  were  entitled  to  dividends  on  their 
full  claims  pro  rata  with  the  other  creditors. 

The  rule  in  bankruptcy,  both  in  England  and 
in  this  country  where  we  have  a  bankrupt  law, 
is  that  creditors  so  secured  shall  have  dividends 
only  on  the  residue  of  their  claims  after  con- 
verting and  applying  the  security,  or  after  de- 
ducting its  appraised  or  agreed  value.  This 
rule  has  been  applied  sometimes  in  the  settle- 
ment of  an  insolvent  estate  after  the  death  of 
the  debtor  or  under  his  assignment;  but,  ac- 
cording to  the  decided  weight  of  authority,  the 
rule  is  to  allow  all  the  creditors  to  bring  in  their 
claims  in  full  and  have  dividends  accordingly, 
it  being  the  duty  of  the  personal  representative 
or  assignee,  if  a  secured  debt  is  so  reduced  by 
the  dividends  that  the  security  will  more  than 
pay  it,  to  redeem  for  the  benefit  of  the  credi- 
tors. 1  Story,  Eq.  Jurisp.  §  564%;  Bisph.  Eq. 
§  348;  Jones,  Pledges,  §  587;  Mason  v.  Bogg, 
2  Myl.  &  C.  448;  Re  Xeres  Wine  Shipping  Co. 
L.  R.  8  Ch.  App.  771;  Moses  v.  Ranlet,  2  N.  H. 
488;  West  v.  Rutland  Bank,  19  Vt.408;  Walker 
v.  Baxter,  28  Vt.  710;  Findlay  v.  Hosmer,  2 
Conn.  850;  Logan  v.  Anderson,  18  B.  Mon. 
(Ky.)  114;  Citizens  Bank  of  Paris  v.  Patterson, 
78  Ky.  291;  Shunk's  App.  2  Pa.  804;  Miller's 
Est.  82  Pa.  118;  Van  Marter  v.  My,  12  N.  J. 
Eq.  271;  Everton  v.  Booth,  19  Johns.  486;  Jer- 
visv.  Smith,  7  Abb.  Pr.  N.  S.  217;  Bates  v. 
Paddock,  7  West.  Rep.  222. 

The  ground  of  decision  in  these  cases  is  that 
the  creditors  are,  severally,  creditors  to  the  full 
amount  of  their  claims,  and  are  therefore  en- 
titled to  dividends  to  the  full  amount;  the  se- 
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curity  being  regarded  as  something  collateral, 
which  does  not  reduce  the  debt,  but  only  se- 
cures the  creditor  pro  tanto  in  case  the  debtor 
or  his  estate  cannot  pay  the  debt  in  full. 

And  in  the  case  at  bar,  this  is  the  rule  which 
comports  with  the  language  of  the  assignment 
declaring  the  trust,'  namely,  that  the  assignee 
shall  apply  the  proceeds,  after  paying  the  pre- 
ferred creditors,  "for  the  equal  benefit  of  all 
our  creditors  in  proportion  to  their  respective 
claims;"  not  in  proportion  to  their  claims  less 
the  value  of  any  securities  which  they  hold. 

In  the  case  of  Petition  of  Knowles,  18  R.  I. 
90,  this  court  allowed  a  creditor  under  an  as- 
signment, who  was  secured,  and  who,  after  the 
presentation  of  her  claim,  had  converted  and 
applied  her  security,  to  share  with  the  other 
creditors  only  to  the  extent  of  her  unpaid  resi- 
due. The  case  was  a  petition  for  an  opinion 
on  a  case  stated,  and  was  doubtless  submitted 
without  full  argument  or  presentation  of  au- 
thorities, so  that  the  court,  prepossessed  in 
favor  of  the  rule  in  bankruptcy,  on  the  score 
of  equality  and  by  familiarity  with  it,  and  wish- 
ing to  avoid  a  diversity  of  rules,  supposing  that 
there  were  two  lines  of  decision  of  about  equal 
authority  to  choose  between,  naturally,  with- 
out the  consideration  which  it  might  otherwise 
have  bestowed,  chose  that  line  of  decision 
which  was  in  accord  with  the  rule  in  bank- 
ruptcy. The  case  is  not  without  respectable 
support  (Amory  v.  Francis,  16  Mass.  808; 
Farnum  v.  Boutdle,  18  Met.  159;  Wvrtz  v. 
Hart,  18  Iowa,  615);  but  we  have  no  doubt  we 
should  have  decided  the  case  differently  if  we 
had  had  before  us  when  we  decided  it  the  same 
array  of  authorities  which  we  have  before  us 
now.  The  question  then  is,  Shall  we  adhere  to 
it  out  of  regard  for  the  maxim  stare  decisis;  or 
shall  we  adopt  what  we  now  consider  the 
sounder  rule  ?  We  have  come  to  the  con  cl  usion 
that,  considering  how  recently  the  case  was  de- 
cided, very  little  harm  will  come  from  overrul- 
ing it;  and  that  by  doing  so  we  shall  not  only 
establish  the  correct  rule,  but  also,  which  is  no 
inconsiderable,  gain,  establish  the  rule  which  is 
generally  prevalent  elsewhere. 

It  appears  in  the  case  at  bar  that  the  assignee 
has  already  made  two  dividends.  No  part  of 
the  first  was  paid  to  the  secured  creditors  when 
it  was  made,  it  being  then  supposed  that  the 
mortgaged  property  would  suffice  to  pay  them 
in  full.  Before  the  second  dividend,  the  mort- 
gaged property  was  sold  and  the  proceeds  were 
found  to  be  insufficient,  quite  a  large  residue 
of  indebtedness  remaining  unpaid.  The  as- 
signee, in  making  the  second  dividend,  recog- 
nized the  secured  creditors,  in  accordance  with 
the  rule  laid  down  in  Petition  of  Knowles,  as 
creditors  to  the  extent  of  the  unpaid  residue;  and 
allowed  them,  as  such,  to  share  pro  rata  with 
the  other  creditors  in  the  second  dividend;  and 
also  made  up  to  them  for  not  participating  in 
the  first  dividend.  The  assignee  now  has  more 
assets  to  be  applied;  and  the  creditors  who  were 
secured  contend  that  they  are  entitled  to  be 
paid  out  of  said  assets  so  much  as  is  necessary 
to  put  them  on  an  equality  with  the  other  cred- 
itors, on  the  basisof  their  claims  in  full,  before 
any  third  dividend  is  made. 

In  Midgeley  v.  Slocumb,  82  How.  Pr.  428,  the 
court  held  that  a  creditor  under  an  assignment, 
who,  having  a  security,  had  received  payment 


in  part  by  converting  it  before  dividends, 
only  entitled  to  share  in  the  dividend  as  a  cred- 
itor to  the  extent  of  the  unpaid  residue.  8o, 
likewise,  in  Third  Nat.  Bank  of  Baltimore 
v.  Lanahan,  6  Cent.  Rep.  425.  The  decision  in 
both  these  cases,  however,  was  predicated  upon 
the  construction  given  to  the  language  of  the  as- 
signments, which  was  supposed  to  require  that 
the  proceeds  should  be  divided  among  the  cred- 
itors in  proportion  to  the  claims  which  they 
held  at  the  time  the  dividends  were  made. 

In  Morris  v.  Olwine,  22  Pa.  441,  which  was  s 
case  of  distribution  under  an  assignment  for 
the  benefit  of  creditors,  a  creditor  by  bond  and 
mortgage  was  held  entitled  pro  rata  on  his 
whole  claim,  though  he  had  collected  the 
greater  part  out  of  the  mortgaged  property,  the 
amount  collected  and  the  dividend  together  be- 
ing insufficient  to  satisfy  the  debt.  He  was  not 
restricted  to  a  dividend  on  his  claim  as  reduced 
by  the  proceeds  of  the  mortgage.  To  the  same 
effect  are  Miller's  App.  85  Pa.  481,  and  Qraefs 
App.  79  Pa.  146,  both  of  which  were  cases  of 
distribution  under  assignments  for  the  benefit 
of  creditors.  The  doctrine  of  these  cases  is 
that  such  an  assignment  creates  a  trust  for  the 
benefit  of  the  creditors  in  proportion  to  their 
claims  respectively,  as  their  claims  exist  at  the 
time  when  the  trust  is  created;  and,  accord- 
ingly, that  they  are  entitled  to  the  benefit  of 
the  assignment  in  the  same  proportion,  so  long 
as  they  continue  to  be  creditors.  We  think  the 
same  doctrine  applies  to  the  assignment  here; 
for,  as  we  have  seen,  the  assignment  here  is  for 
the  equal  benefit  of  the  creditors  "in  propor- 
tion to  their  respective  claims,"  which  means, 
in  our  opinion,  in  proportion  to  the  claims 
which  they  respectively  held  when  the  assign- 
ment was  made. 

Our  decision  is  that  the  creditors  who  were 
secured  are  entitled  to  receive  out  of  the  funds 
in  the  bands  of  the  assignee  so  much  as  will 
put  them  on  a  par  proportionately  with  the 
other  creditors,  on  the  basis  of  their  claims  as 
they  were  when  the  assignment  was  made,  be- 
fore any  other  dividend, — provided  that  what 
they  receive  shall  not  exceed  what  remains  due 
to  tbem  as  creditors, — if  the  assignee  has  so 
much.  If  the  assignee  happens  not  to  have  so 
much,  we  do  not  think  he  is  bound  to  make 
good  the  deficiency  out  of  bis  own  means,  he 
having  acted  in  good  faith  under  the  rule  as 
laid  down  in  Petition  of  Knowles,  with  the  ac- 
quiescence of  the  creditors,  in  making  the  for- 
mer dividends. 


Josiah  HOWE  et  al. 
v. 

J.  Avery  TEFFT  et  al. 

1.  Mortgagees  of  a  vessel  by  mortgage 
duly  registered  under  the  shippinsr 
laws  of  the  United  States  hold  their 
title  under  such  laws;  and  an  attach- 
ment under  State  laws  cannot  avail 
to  interfere  with,  modify,  or  obstruct 
the  exercise  of  their  rights  as  such  mort- 
gagees. Such  attachment  is  invalid  as 
against  such  mortgagees. 

2.  The  omission  of  the  court  to  charge. 
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defendant  as  garnishee  having  pos- 
session of  the  vessel, — Held,  not  to  af- 
fect his  right  to  set  up  the  attach- 
ment, if  valid,  by  way  of  justification  in 
a  suit  of  replevin  for  the  vessel,  brought 
by  the  mortgagees. 


0 


(Provldenoe  Decided  February  88, 1887.) 

N  plaintiffs'  exceptions  to  the  action  of  the 
Court  of  Common  Pleas  sustaining  the  de- 
fendant Tefft's  claim  to  hold  certain  property 
as  garnishee  in  an  action  of  replevin.  Excep- 
tion sustained. 
The  case  is  stated  in  the  opinion. 
Messrs.  Crafts  As  THlinghast,  for  plain- 
tiffs: 

Judgment  should  have  been  rendered,  charg- 
ing the  garnishee  to  hold  the  attachment. 

Pub.  Stat.  chap.  218,  §  10,  p.  582. 

In  Sheffield  v.  Barber,  14  R  I.  268,  the  court 
decided  that  the  trustee  was  not  held  by  the  first 
attachment,  because  nopudgment  was  rendered 
against  him;  although  it  intimates  that  such  a 
Judgment  might  have  been  rendered  on  the 
facts  and  papers,  thus  recognizing  that  the 
trustee  is  charged,  when  he  makes  disclosure,  by 
the  judgment  against,  him.  When  the  gar- 
nishee does  not  appear  and  disclose,  he  is  made 
responsible  by  virtue  of  the  statute,  not  by  the 
judgment  of  the  court.  When  he  discloses,  it 
is  only  by  virtue  of  a  judgment  charging  him 
that  he  becomes  responsible. 

Eddy  v.  Prov.  Machine  Co.  Index  W,  R  I. 
Decisions,  7. 

In  Cottle  v.  Am.  Screw  Co.  18  R.  I.  627,  the 
trustee  was  held  to  be  protected  by  the  judgment 
against  him,  though  erroneous,  even  as  to  a 
person  not  a  party  to  the  suit,  because  it  was  a 
judgment  Charging  or  discharging  a  gar- 
nishee is  everywhere  considered  a  ''judgment" 
(Sheffield  v.  Burber,  14  R.  I.  268,  264).  "  The 
proceeding  by  trustee  process  is  an  action 
against  the  garnishee  as  well  as  against  the  de- 
fendant" (Id.  264).  '  'A  judgment  charging  the 
garnishee"  (Cottle  v.  Am.  Screw  Co.  18  R.  I.  628). 
"Judgment;"  "decision"  (Id.  629). 

"The  court  acts  judicially  with  reference  to 
the  garnishee"  when  a  disclosure  is  made. 

Eddy  v.  Prov.  Machine  Co.  Index  W,  R.  I. 
Decisions,  10. 

The  execution  cannot  run  against  the  estate 
of  the  defendant  in  the  hands  of  the  trustee, 
where  the  latter  discloses,  unless  he  has  been 
charged  by  the  court. 

Pub.  Stat.  chap.  222,  p.  611.  §  21. 

It  is  true  that  Pub.  Stat.  chap.  208,  p.578.§  16, 
provides  that  the  trustee  may  turn  out  specific 
articles  to  the  officer  having  the  execution, 
without  any  mention  of  the  necessity  of  his 
being  charged  by  the  court.  Section  15  makes 
a  similar  provision  for  the  payment  by  the. 
trustee  of  any  money  in  his  hands,  to  the  officer. 
But  both  these  sections  were  made  before  the 
section  which  requires  the  court  to  determine 
the  liability,  and  the  extent  thereof,  of  a  gar- 
nishee when  he  discloses,  and,  of  course,  the 
latter  and  later  section  controls  and  modifies 
the  antecedent  law,  as  evidenced  by  the  de- 
cisions. 

Sheffield  v.  Barber,  14  R  I.  268. 

Messrs.  Dixon  &  Perrin,  for  defendants. 


Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  up  on  exceptions  from  the 
court  of  common  pleas.  The  action  is  re- 
plevin for  a  schooner  with  her  appurtenances. 
At  the  trial  in  the  court  below  the  plaintiffs,  in 
proof  of  their  title,  adduced  evidence  to  show 
that  in  February,  1881,  Lyman  R.  Bee  be  of 
New  Haven,  Connecticut,  being  then  sole 
owner  of  the  schooner,  mortgaged  her  to  the 
plaintiffs  as  security  for  a  promissory  note  for 
$2,500,  given  by  him  to  them,  payable  on  de- 
mand; that  the  titles  both  of  Bee  be  and  them- 
selves were  duly  registered  or  recorded  under 
the  laws  of  the  United  States,  at  New  Haven; 
that  within  six  months  after  the  note  was  given, 
and  frequently  afterwards,  they  demanded  pay- 
ment, but  that  neither  the  note  nor  any  part  of 
it  had  been  paid;  that  May  80  1884,  they 
entered  the  schooner  by  their  agent,  while  she 
was  lying  at  the  defendant's  wharf  in  Westerly 
in  this  State,  for  the  purpose  of  taking  posses- 
sion, and  demanded  possession,  which  was  re- 
fused, whereupon  they  commenced  their  action. 

The  defendant,  under  appropriate  pleas,  ad- 
duced evidence  to  show  that,  before  demand 
was  made  on  him  by  the  plaintiffs,  he  had  been 
served  as  garnishee  in  an  action  in  the  court  of 
common  pleas  against  said  Bee  be  by  one  Joseph 
W.  Hancey,  and  May  1,  1884,  had  made  affi- 
davit, in  said  action,"  that  he  had  the  schooner 
and  her  appurtenances  in  his  hands  when  served, 
and  afterwards.  In  August,  1884,  Hancey  re- 
covered judgment  in  said  action  against  Beebe, 
and  execution  issued  thereon;  and  he  claimed 
that  as  garnishee  he  was  entitled  to  retain  pos- 
session of  the  schooner  as  against  the  plaintiffs. 
The  court  sustained  the  claim,  and  the  plain- 
tiffs excepted. 

Under  our  statute,  Pub.  Stat.  chap.  208,  §  4, 
"personal  estate,  when  mortgaged  and  in  the 
possession  of  the  mortgagor,  and  while  the 
same  is  redeemable  at  law  or  in  equity,  may  be 
attached  on  mesne  process  against  the  mortga- 
gor, in  the  same  manner  as  his  other  personal 
estate. "  Under  this  provision,  if  it  stood  alone, 
we  think  there  could  be  no  question  but  that 
the  chattel,  while  in  the  possession  of  the  mort- 
gagor and  redeemable,  would  be  liable  to  at- 
tachment by  garnishee  process.  The  provision 
is  connected  with  other  provisions  for  the  sale 
of  the  chattel  attached,  as  if  it  were  assumed 
that  the  chattel,  when  attached, would  lie  in  the 
hands  of  the  officer;  and  from  this  it  is  argued 
that  the  only  way  in  which  an  officer  can  at- 
tach a  mortgaged  chattel  is  by  taking  it  into 
his  possession.  The  argument  is  not  without 
force;  but  we  deem  it  unnecessary  to  decide 
whether  it  be  tenable,  inasmuch  as  we  are  of 
opinion  that  the  attachment  was  invalid  on 
another  ground.  The  bill  of  exceptions  shows 
that  the  plaintiffs  are  mortgagees  by  mortgage 
duly  registered  under  the  shipping  laws  of  the 
United  States.  They  hold  their  title  under 
these  laws:  and  the  question  is  whether  an  at- 
tachment under  State  laws  can  avail  to  inter- 
fere with,  modify,  or  obstruct  the  exercise  of 
their  rights  as  mortgagees  under  those  laws. 
We  think  the  question  is  virtually  answered  by 
the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Aldrich  v.  JEtna  Co.  8 
Wall.  491  [75  U.  S.  bk.  19,  L.  ed.  478],  cited  for 
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the  plaintiffs,  and  in  the  case  of  Whites  Bank 
v.  Smith,  7  Wall.  648  [74  U.  S.  bk.  19,  L.  ed. 
211].  In  the  latter  case  the  court  held  that  the 
recording  of  a  mortgage  in  the  office  of  the  col- 
lector of  the  home  port  protected  the  interest  of 
the  mortgagee  against  subsequent  purchasers 
or  mortgagees,  by  its  own  force,  and  conse- 
quently that  a  first  mortgagee  was  entitled  to 
his  priority  over  a  subsequent  purchaser  or 
mortgagee,  though  under  the  State  law,  if  effect 
had  been  given  to  it,  he  had  lost  his  priority  by 
omitting  to  comply  with  one  of  its  require- 
ments. "  Congress  having  created,  as  it  were, 
this  species  of  property,"  says  the  court,  "and 
conferred  upon  it  its  chief  value  under  the 
power  given  in  the  Constitution  to  regulate 
commerce,  we  perceive  no  reason  for  enter- 
taining any  serious  doubts  but  that  this  power 
may  be  extended  to  the  security  and  protection 
of  the  rights  and  title  of  all  persons  dealing 
therein." 

In  Aldrieh  v.  jEtna  Co.,  it  was  held  that  the 
mortgage  of  a  vessel  duly  recorded  under  an 
Act  of  Congress  cannot  be  defeated  by  a  sub- 
sequent attachment  under  a  State  statute  en- 
acting that  no  mortgage  of  such  property  shall 
be  valid  as  against  tbe  interests  of  third  parties, 
unless  possession  be  delivered  to  and  remain 
with  the  mortgagee,  or  the  mortgage  be 
recorded  in  a  manner  in  which  the  mortgage 
in  controversy  was  not  recorded,— the  doctrine 
of  the  court  being  that  the  registration  laws 
of  the  United  States  exclude  all  State  legisla- 
tion in  respect  to  the  same  subject 

It  is  true  that  in  those  cases  the  claim  of  the 
subsequent  purchaser,  mortgagee,  or  attaching 
creditor  was  that  the  first  mortgagee  had  lost 
his  priority  by  an  omission  to  comply  with  a 
requirement  of  the  State  laws;  whereas,  in  the 
case  at  bar,  there  was  no  claim  that  the  mort- 
gagee bad  lost  his  priority  by  any  such  omis- 
sion, but  only  an  attempt  to  subject  the  mort- 
gage, while  recognizing  its  validity,  to  the  at- 
tachment, in  the  manner  provided  for  by  the 
State  laws.  This  only  shows,  however,  that 
in  the  case  at  bar  the  interference  of  State  and 
Federal  law  would  be  less  complete,  if  per- 
mitted, than  the  interference  would  have  been 
in  the  cases  cited,  if  permitted;  but  nevertheless 
the  interference  would  exist,  for,  notwithstand- 
ing the  recognition  of  the  mortgage  as  valid, 
the  attachment  is  made  paramount  to  it  for  the 
time  being,  the  right  of  the  mortgagee  being 
held  in  abeyance  until  the  determination  of  the 
suit,  unless  the  mortgaged  chattel  is  sold  pend- 
ing the  suit,  under  K.  I.  Pub.  Stat.  chap.  208, 
§§  5,  6;  and,  moreover,  in  case  of  sale  under 
the  attachment,  either  pending  the  suit  or  on 
execution  after  judgment,  it  is  not  simply  the 
interest  of  the  mortgagor  that  is  sold,  but  the 
entire  chattel, — the  way  in  which  the  mortgage 
is  recognized  being  by  paying  the  proceeds  of 
the  sale,  to  the  amount  of  the  mortgage,  to  the 
mortgagee,  and  reserving  only  the  balance  for 
the  attaching  creditor.  The  interference  with 
this  right  of  the  mortgagee  by  tbe  attachment 
is  therefore  serious;  it  might  be  ruinous,  if  the 
vessel  were  long  detained,  to  await  the  event  of 
the  suit,  or  if  it  were  sold  in  some  port  at  a  dis- 
tance from  the  mortgagee  under  unfavorable 


circumstances.  We  think  there  can  be  do 
doubt  that  the  Supreme  Court  of  the  United 
States  would  hold  such  an  attachment  invalid 
as  against  the  mortgagee,  under  the  laws  of  the 
United  States. 

The  second  exception  is  because  the  court 
below  refused  to  rule  that  the  attachment  was 
no  justification  for  the  defendant,  inasmuch  as 
tbe  defendant  was  not  charged  as  garnishee  in 
tbe  attachment  suit,  when  judgment  was  ren- 
dered for  the  plaintiff  in  that  suit.  We  do  not 
think  the  omission  of  the  court  to  charge  the 
defendant  as  garnishee  could  affect  his  tight  to 
set  up  the  attachment,  if  valid,  by  way  of  justi- 
fication in  this  suit.  The  second  exception  is 
overruled. 

First  exception  sustained,  and  case  remitted 
for  new  trial. 


Walter  B.  VINCENT 
e. 

Charles  A.  MATHEWS  et  al. 

1.  A  consent  decree  can  be  set  aside  or 
reformed,  for  mistake,  by  a  bill  of  re- 
view. And  this  is  so  although  the  mis- 
take has  been  confined  to  one  of  the 
parties,  unless  he  is  estopped  by  laches. 


0 


(Providence  Decided  March  5, 1887.) 

N  demurrer  to  bill  of  review  to  set  aside  or 
reform  a  consent  decree  on  tbe  ground  of 
mistake.   Demurrer  overruled. 
The  case  is  stated  in  the  opinion. 
Messrs.  Rollin  Mathewson  and  Stephen 
Essex,  for  respondents. 

Messrs.  Arnold  Green  and  Walter  B. 
Vincent,  for  complainant. 

Per  Curiam : 

This  is  a  bill  of  review  to  set  aside  or  reform 
a  consent  decree,  on  the  ground  that  the  con- 
sent was  given  by  mistake.  The  defense  is  that 
a  consent  decree  cannot  be  set  aside  or  reformed 
on  that  ground.  A  consent  decree  can  be  set 
aside  or  reformed  on  the  ground  of  fraud,  be- 
cause consent  procured  by  fraud  is  not  really 
consent;  and  for  the  same  reason  we  think  it 
can  be  set  aside  or  reformed  for  mistake. 

In  Lester  v.  Mathews,  68  Qa.  403,  on  a  bill  to 
reform  a  decree,  which  the  court  said  was  in 
the  nature  of  a  bill  of  review,  it  was  held  that, 
where,  by  inadvertence  or  mistake,  a  decree  is 
rendered  by  consent  which  does  not  speak  the 
true  intention  of  the  parties  thereto,  equity 
will  grant  relief  and  reform  it.  In  this  case 
the  mistake  appears  to  have  been  mutual,  or 
common  to  all  the  parties.  We  can  see  no  rea- 
son why  relief  cannot  also  be  granted  where 
the  mistake  is  confined  to  one  of  the  parties, 
unless  such  party  has  been  guilty  of  laches  such 
as  to  estop  him  from  having  relief.  Anony- 
mous, 1  Yes.  Jr.  98. 

Mistake  is  one  of  the  principal  grounds  of 
relief  in  equity. 

Demurrer  overruled. 
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VERMONT. 
Supreme  Coubt. 

George  A.  MERRILL 
e. 

Gates  B.  BULLARD. 

The  defendant,  having  purchased  in 

good  faith  the  plaintiffs  personal  prop- 
erty of  one  who  had  its  possession,  but 
do  right  to  sell  it,  used  it  as  his  own  for 
more  than  six  years,  claiming  title  there- 
to. Held,  that  it  was  a  conversion,  but 
that  the  Statute  of  Limitations  com- 
menced to  run  at  the  time  -of  the  sale, 
and  was  a  bar  to  an  action  of  trover. 

(Rutland  Filed  March  1, 1887.) 

TROVER.  Pleas,  general  issue  and  Statute 
of  Limitations.  Trial  by  court ,  Landon,  J. , 
presiding.  Judgment  for  the  defendant.  Af- 
firmed. 

The  case  came  up  from  the  Municipal  Court 
of  Rutland. 

In  1864,  plaintiff  sold  his  residence  to  one 
Moore,  and  left  with  him  a  pair  of  brass  and- 
irons. In  1868,  Moore  sold  the  premises  to  de- 
fendant, and  with  them  plaintiff's  andirons. 
Plaintiff  had  them  repaired  and  immediately 
put  tbem  to  use  and  has  used  them  hitherto. 
In  1888.  and  again  in  1886,  plaintiff  demanded 
the  andirons  of  defendant  and  was  refused. 
This  suit  was  brought  to  recover  the  value  of 
the  andirons. 
Mr.  L.  W.  Redington,  for  plaintiff: 
There  was  no  conversion  until  there  was  a 
demand. 

Jaekmanv.  Partridge,  21  Vt  658;  Dohorty  v. 
Madgett,  58  Vt.  828;  29  N.  Y.  146;  86  N.  Y.  814; 
82N.Y.1;  100  N.  Y.298. 

The  Statute  of  Limitations  commenced  to  run 
at  the  time  of  making  the  demand. 

10  Pick.  112;  NoUe  v.  Sylvester,  42  Vt.  147. 

The  plaintiff  never  lost  title.  There  was  no 
adverse  possession. 

Hapgood  v.  Burt,  4  Vt.  165;  (/Neil  v.  Blod- 
gett, 68  Vt  213;  Wilder  v.  Wheeldon,  56  Vt.  844; 
Partchv.  Spooner,  57  Vt.  688;  CanfieldY.  Hard, 
68V1.222. 

A  purchaser  in  good  faith  of  one  who  is  not 
the  owner,  and  has  no  title,  is  not  liable  in  trover 
to  the  real  owner  till  after  the  true  title  to  the 
goods  has  been  made  known  to  him  and  he  as- 
sumes dominion  over  them.  • 

Woodruff  it  B.  Iron  Works  v.  Adams,  87  Conn. 
288;  Parker  v.  Middlebrook,  24  Conn.  207. 

Mr.  J.  C.  Baker,  for  defendant: 

There  was  an  adverse  possession  for  more 
than  six  years,  and  the  statute  is  a  bar. 

Rev.  Laws,  §  959. 

It  is  well  settled  that  title  to  personal  prop- 
erty may  be  lost  or  gained  by  six  years'  adverse 
possession. 

Preston  v.  Briggs,  16  Vt  124;  Baker  v.  Chase, 
M  N.  H.  61;  LeffingweU  v.  Warren,  2  Black,  599 
(67  U.  S.  bk.  17,  L.  ed.  261);  BiekneU  v.  Com- 
*«*,118  U.  8. 149  (Bk.  28.  L.  ed.  962);  Campbell 
t.  Holt,  115U.  8. 620 (Bk.  29.L.  ed.  488); Chopin 
v.  Frtdand,  2  New  Eng.  Rep.  782. 

The  distinction  between  the  operation  of  the 
Statute  of  Limitations  when  applied  to  prop- 
erty adversely  held,  and  as  applied  to  contracts 
rr. 


Steele  v.  Lyford.  Ill 

for  the  payment  of  money  is  this:  In  the  one 
case  it  acts  on  the  title,  and,  when  the  bar  is 
perfect,  transfers  it  to  the  adverse  possessor ; 
while  in  the  other,  there  is  no  such  thing  as  an 
adverse  possession,  but  the  statute  simply  af- 
fects the  remedy  and  not  the  debt 

Ang.  Lim.  §  804,  note  2. 

Ignorance  of  the  conversion  on  the  part  of 
the  plaintiff  does  not  change  the  right. 

Smith  v.  Bishop,  9  Vt.  110. 

The  time  when  the  action  accrues.is  the  time 
when  the  plaintiff  may  first  maintain  the  ac- 
tion. 

7  Wait,  Act.  &  Def .  262  et  seq. 

This  action  having  been  commenced  more 
than  six  years  after  the  cause  of  action  accrued, 
the  remedy  is  barred  by  the  express  words  of 
the  statute. 

Riford  v.  Montgomery,  7  Vt.  411;  Grant  v. 
King,  14  Vt.  867;  Leering  v.  Austin,  84  Vt.  880; 
Bueklin  v.  Beats,  88  Vt.  658. 

Tail,  J.,  delivered  the  opinion  of  the  court: 
It  is  well  settled  that  the  title  to  personal 
property  maybe  lost  or  gained  by  six  years'  ad- 
verse possession.  Preston  v.  Brxgge,  16  Vt.  124; 
Campbell  v.  Holt,  115  U.  8.  620  [Bk.  29,  L.  ed. 
488].  A  purchaser  of  personal  property  from 
one  having  it  in  possession,  but  who  is  not  the 
true  owner,  with  no  right  to  sell  it,  who  takes 
possession  of  it,  claiming  title  to  it  as  owner, 
and  puts  it  to  use,  is  guilty  of  an  actual  con- 
version (Riford  v.  Montgomery,  7  Vt.  411 ; 
Swift  v.  Moseley,  10  Vt.  208;  Grant  v.  King,  14 
Vt  867;  Leering  v.  Austin,  84  Vt.  880),  and  is 
liable  in  trover  without  demand,  though  he 
purchased  in  good  faith  of  one  whom  be  sup- 
posed to  be  the  owner  and  entitled  to  sell  it. 
Bueklin  v.  Seals,  88  Vt.  658.  The  sale  by 
Moore  in  1868  was  an  actual  conversion  of  the 
andirons,  and  the  Statute  of  Limitations  began 
to  run  against  the  plaintiff  from  the  time  of  the 
sale.  Six  years  having  elapsed  after  the  sale, 
before  suit  brought,  the  defendant  gained  a 
good  title  to  the  andirons  by  Adverse  possession. 
Judgment  affirmed. 


Daniel|H.  STEELE, 
v. 

Horace  W.  LYFORD. 

Under  the  statute  (Rev.  Laws,  §  1656),  ac- 
tual use  of  a  horse  is  not  essential  to 
its  exemption  from  attachment;  it 

may  be  exempt  when  kept  with  an  hon- 
est intention  of  using  it  for  team  work 
within  a  reasonable  time. 

(Washington — Filed  April  16, 1887.) 

REPLEVIN  for  a  horse  taken  by  defendant 
as  sheriff  on  a  writ  against  the  plaintiff. 
Heard  on  a  referee's  report,  March  Term,  1886, 
Washington  County,  Powers,  J.,  presiding. 
Judgment  pro  forma  for  the  defendant.  Re- 
versed. 

The  case  appears  in  the  opinion. 

Messrs.  Z.  S.  Stanton  and  <J.  J.  Wilson, 
for  the  plaintiff. 

Messrs.  John  H.  Senter  and  George  W. 
Wing,  for  the  defendant 
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Rowell,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  is  whether  the  keep- 
ing of  this  horse  with  an  honest  intention  of 
using  it  for  team  work  within  a  reasonable  time 
is  sufficient  to  exempt  it  from  attachment. 

In  Roiodl  v.  Powell,  58  Vt.  802,  the  phrase 
"kept  and  used,"  found  in  the  statute,  was,  in 
effect,  defined  to  mean  that  the  animal  must  be 
kept  and  have  been  actually  used  for  team 
work,  or  be  kept  with  an  honest  intention  of  so 
using  it  within  a  reasonable  time.  This  case 
fulfills  the  alternative  of  that  definition. 

Present  use  is  not  necessary.  Past  use  may 
be  controlling.  And  in  the  case  cited  it  is  said 
that  an  intention  of  future  use  is  as  controlling 
as  past  actual  use.  And  it  ought  to  be;  for  if 
a  man's  horse  or  his  ox  can  be  taken  from  him 
before  he  has  time  or  opportunity  to  work  it, 
the  watchfulness  of  creditors  might  make  it 
difficult  for  an  embarrassed  debtor  to  have  a 
team  at  all. 

Nor  is  this  idea  of  intention  new  in  the  cases. 
Thus,  Dow  v.  Smith,  7  Vt.  466,  goes  upon  the 
ground,  not  that  the  heifer  was  a  cow,  but  that 
the  plaintiff  might  "call  and  consider"  her  his 
cow,  having  no  other  better  entitled  to  the  ap- 
pellation. A  similar  decision  in  Massachusetts 
was  put  upon  the  express  ground  of  an  honest 
"expectation  and  purpose  to  keep  the  heifer 
for  a  cow. 

Judgment  reversed,  and  judgment  for  plaintiff 
for  one  cent  damages  and  costs. 


STATE  of  Vermont 

v. 

Frank  P.  ARCHIBALD. 

1.  A  count  in  an  indictment  under  the 
statute  (Rev.  Laws,  §  4228)  is  sufficient, 
which  charges  that  the  respondent 
*«  quarreled   with  the  said  •  *  *  by 


cursing  *  *  *•  and  by  calling  him  op- 

rrobrions  names  *  *  *  which  carriage 
•  *  had  the  effect  *  *  *  to  disturb 
the  public  peace,"  although  there  was 
no  allegation  of  intent. 

2.  The  statute  provides  that  a  person  who 
•*  disturbs  or  breaks  the  public  peace 
by  tumultuous  and  offensive  carriage," 
etc.,  shall  be  punished,  etc.  The  suffi- 
ciency of  a  count  which  merely  charged 
that  the  respondent  broke  the  public 
peace  "by  his  tumultuous  carriage,"  is 
doubted. 

(Windsor  Filed  April  15, 1887.) 

TNDICTMENT  under  Rev.  Laws,  §  4228. 
X  The  respondent  demurred,  and  the  demur- 
rer was  overruled.  Trial  by  jury,  December 
Term,  1885,  Windsor  County,  Taft,  J.,  presid- 
ing.  Verdict,  guilty.    Sentence  on  verdict. 

The  court  charged,  in  part: 

"  This  is  a  prosecution  for  a  breach  of  the 
public  peace,  and  the  meaning  of  the  phrase 
'  public  peace '  is  understood  perhaps  as  well 
now  as  it  would  be  after  any  explanation  by  the 
court.  Any  person  is  entitled  to  protection 
from  any  violence  or  disturbance  by  his  fellow 
citizens;  and  the  public  peace  is  that  sense  of 


security  which  every  person  feels,  and  which  is 
necessary  to  his  comfort,  and  for  which  govern- 
ment is  instituted;  and  a  breach  of  the  public 
peace  is  the  invasion  of  the  security  and  pro- 
tection which  the  law  affords  every  citizen. 
Now,  to  apply  the  rules  relating  to  this  offense 
to  this  case,— these  rules  that  I  have  stated  to 
you, — the  court  tells  you  that  a  breach  of  the 
peace  may  be  committed  in  the  manner  that  is 
alleged  in  the  indictment,  by  tumultuous  car- 
riage, and  by  quarreling  in  the  manner  that  is 
stated  and  set  forth  in  the  indictment, — by  the 
quarreling  and  calling  names,  applying  these 
obscene  and  vulgar  epithets  to  a  party.  JFot 
instance,  if  the  respondent  did  the  acts  which 
the  testimony  tends  to  show  he  did;  if  he  stood 
on  the  walk  there,  or  platform  in  front  of  his 
house  or  his  building,  and  in  loud  and  angry 
tones  spoke  to  Day  as  the  testimony  tends  to 
sh  o  w  that  he  did, — or  of  him,  using  the  language 
and  epithets  testified  to, — language  and  epithets 
that  are  so  vile  and  profane  and  obscene  and 
vulgar  that  one  blushes  to  repeat  them, — with 
many  persons  then  within  hearing  of  him,  and 
in  the  midst,  as  the  testimony  tends  to  show,  of 
the  village,  so  that  he  could  be  heard  around 
the  neighborhood  to  such  an  extent  that  it  was 
an  annoyance,  and  would  wantonly  annoy  and 
disturb  those  in  the  vicinity,  he  would  be  guilty 
of  a  breach  of  the  peace  by  these  acts." 

Messrs.  Norman  Paul  and  William  E. 
Johnson,  for  the  respondent: 

The  indictment  is  insufficient. 

State  v.  Riggs,  22  Vt.  821. 

An  indictment  accusing  a  man  in  general 
terms  is  uncertain. 

5  Bac.  Abr.  69;  State  v.  Matthew,  42  Vt.  542. 

It  was  necessary  to  allege  everything  which 
must  be  proved  in  order  to  convict 

State  v.  Phitbriek,  81  Me.  401;  People  v. 
Qatee,  18  Wend.  311;  State  v.  Benjamin,  49  Vt 
101;  State  v.  Higgint,  58  Vt.  191. 

Mr.  William  Batchelder,  State's  Any., 
for  the  State: 

The  indictment  set  forth  a  breach  of  the  peace 
by  quarreling. 

State  v.  Banley,  47  Vt.  290;  State  v.  Barrow. 
57  Vt.  676;  Commonwealth  v.  Griffin,  21  Pick. 
528. 

The  allegation  as  to  tumultuous  carriage  may 
be  treated  as  surplusage. 

1  Bish.  Cr.  Proc.  480. 

The  charge  was  correct. 

State  v.  Benedict,  11  Vt.  286;  State  v.  Biggs, 
22  Vt.  821. 

Boyce,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

The  indictment  is  under  Rev.  Laws,  S  4228, 
which  provides  that  a  person  who  "disturbs 
or  breaks  the  public  peace  by  tumultuous 
and  offensive  carriage,  by  threatening,  quar- 
reling," etc.,  shall  be  punished  as  prescribed; 
and  the  respondent  claims  that  the  indictment 
is  insufficient,  in  that  it  does  not  allege  that  the 
respondent  committed  either  of  the  offenses  set 
forth  in  the  statute,  which  constitute  a  breach 
of  the  public  peace. 

Referring  to  the  indictment,  it  will  be  seen 
that  it  charges  in  the  first  count  that  the  re- 
spondent, on  a  day  certain,  at  a  place  certain, 
with  force  and  arms  "did  disturb  and  break 
the  public  peace  by  his  tumultuous  carriage 
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then  and  there  exhibited  to  the  public,"  and 
then  proceeds  to  specify  wherein  this  "tu- 
multuous carriage"  consisted,  and  to  declare 
that  it  had  the  effect  to  disturb  the  public  peace. 
The  second  count,  opening  in  the  same  language 
as  the  first,  but  charging  the  offense  on  another 
day,  adds  the  allegation  that  the  respondent 
"then  and  there  quarreled  with  the  said  Day, 
by  cursing  and  swearing  at  the  said  Day,  and 
by  calling  him  opprobrious,  indecent,  and  ob- 
scene names,"  which,  it  is  alleged,  had  the 
effect  to  disturb  the  public  peace. 

Several  acts  or  offenses,  necessarily  different 
and  distinct,  are  embraced  within  the  terms  of 
the  statute;  and  an  indictment  under  it  must, 
unquestionably,  charge  with  the  degree  of  cer- 
tainty and  particularity  required  in  criminal 
pleading  the  commission  of  some  one  of  these 
acts  or  offenses,  and  that  the  effect  of  it  was  to 
disturb  or  break  the  public  peace.  The  first 
count  of  this  indictment  is  certainly  open  to 
criticism.  "Tumultuous  and  offensive  car- 
riage," in  the  conjunctive,  ia  one  of  the  things 
denounced  by  the  statute.  The  first  count 
charges  "tumultuous,"  but  not  "offensive" 
carriage,  and  the  objection  that  it  failed  to 
charge  a  complete  offense  would  have  much 
force.  A  man's  carriage  might,  conceivably, 
be  "  tumultuous,"  as  in  the  noisy  expression  of 
joy  over  some  great  national  good  or  achieve- 
ment, and  yet  be  the  opposite  of  "offensive," 
and  tend  to  spread  rejoicing  and  good  will 
rather  than  to  disturb  or  break  the  public  peace, 
in  the  true  sense  of  that  term. 

But  it  is  unnecessary  to  pass  upon  this  point, 
as  in  our  judgment  the  second  count  sufficiently 
charges  another  and  distinct  offense  named  in 
the  statute,  which  is  a  breach  of  the  public 
peace  by  quarreling;  and,  as  the  evidence 
strongly  sustains  that  charge,  the  conviction 
may  properly  stand  upon  the  second  count. 
State  v.  Hardey,  47  Vt.  290;  State  v.  Carpenter, 
54  Vt.  551. 

No  allegation  of  an  intent  to  break  the  public 
peace  was  necessary.  The  statute  does  not  re- 
quire it,  and  the  act  is  of  a  character  which 
necessarily  imports  intent. 

In  the  view  above  taken,  the  respondent's 
second,  third,  and  seventh  requests  to  charge, 
as  well  as  a  part  of  the  first,  become  immate- 
rial; and  upon  the  points  raised  by  the  other 
requests  we  think  the  charge  of  the  court  was 
as  full  and  explicit  as  could  be  required,  and 
that  the  law  was  correctly  stated  by  the  learned 
judge.  The  evidence  received  as  to  what  was 
said  by  the  respondent,  the  manner  in  which  it 
was  said,  and  what  transpired,  was  properly 
admissible  upon  the  question  of  whether  the 
words  and  acts  of  the  respondent  amounted  to 
quarreling  and  had  the  effect  to  break  or  dis- 
turb the  public  peace. 

We  find  no  error  in  the  record,  and  the  re- 
spondent takes  nothing  by  hit  exceptions,  and  is 
sentenced  to  pay  a  fine  of  twenty  dollars  and 
costs,  with  the  alternative  sentence  as  prescribed 
by  the  statute. 

Ralph  SMITH 

v. 

Charles  HARD. 

1.  The  Legislature  has  power  to  pass  a 
retrospective  Act  legal! ring  a  grand 

vt.  sr.  e.  k.,  v.  rv. 


list,  which  was  irregular  or  invalid  be- 
cause the  listers  had  only  taken,  but 
had  not  subscribed,  the  preliminary 
oath  required  by  the  statute  (Rev. 
Laws.  §  829);  and  such  grand  list  was  ad- 
missible as  evidence  in  an  action  to  re- 
cover taxes  assessed  on  that  list,  both  be- 
fore and  after  its  legalization. 
2.  The  statute  (Rev.  Laws,  §  831),  requir- 
ing listers  to  lodge  in  the  town  clerk's 
office  an  abstract  of  the  personal  lists  of 
all  taxpayers,  for  their  inspection,  is 
mandatory.  Such  abstract  is  an  of- 
ficial paper,  and  must  be  signed,  veri- 
fied, and  authenticated  by  the  listers  in 
such  unmistakable  manner  as  to  carry 
on  its  face  fair  evidence  of  its  character; 
and  if  it  is  not,  the  grand  list  is  inval- 
id and  not  admissible  as  evidence. 

(Bennington  Piled  March  14, 1887.) 

ACTION  by  plaintiff,  as  collector  of  taxes,  to 
recover  town  taxes  assessed  on  the  grand 
list  of  the  town  of  Arlington  for  the  years  1881, 
1882,  and  1888,  and  State  taxes  for  the  years 
1881  and  1882.  Plea,  general  issue.  Trial  by 
jury,  June  Term,  1885,  Bennington  County, 
Walker,  J.,  presiding.  Verdict  directed  for 
the  defendant.  Reversed. 
The  case  appears  in  the  opinion. 
Messrs.  Batchelder  &  Bates,  for  plain- 
tiff: 

Signing  the  oath  adds  nothing  to  its  binding 
force. 

Cooley,  Const.  Lim.  88,  92;  Crosby  v.  School 
Dist.  85  Vt.  628;  Free  Press  v.  Nichols,  45  Vt. 
7;  Kellogg  v.  State  Treasurer,  44  Vt.  861. 

Taking  the  oath  is  the  essence  of  the  thing  to 
be  done. 

2  Desty,  Tax.  115;  Avert  v.  Moulton,  51  Vt. 
115;  Day  v.  Peasley,  54Vt.  810. 

The  statute  as  to  signing  is  directory. 

Mills  v.  Oleason,  11  Wis.  470;  Cooley,  Tax. 
288;  State  Auditor  v.  Jackson  County,  65  Ala. 
142;  Leindecker  v.  People,  98  HI.  21;  Pittsburg 
v.  Coursin,  74  Pa.  400. 

The  Act  passed  by  the  Legislature  validated 
the  taxes. 

Tifft  v.  Buffalo,  82  N.  Y.  204;  Cooley,  Tax. 
801;  Cooley,  Const.  Lim.  p.  457;  2  Desty,  Tax. 
607;  MatUngly  v.  Dist.  of  Col.  97  F.  8.  687  (Bk. 
24,  L.  ed.  1098);  Vaughan  v.  Swayzie,  56  Miss. 
705;  Forsler  v.  Forster,  129  Mass.  559;  Reis  v. 
Oraff,  51  Cal.  86;  Peoplev.  McCain,  51  Cal.  860; 
Tifft  v.  Bufalo,  82  N.  Y.  204;  Schenleyv.  Com- 
monwealth, 86  Pa.  29;  Re  Sackett,  74  N.  Y.  95; 
Sinclair  v.  Learned,  51  Mich.  885;  Millikin  v. 
Bloomington,  49  Ind.  62;  Prindle  v.  Campbell, 
9  Minn.  212;  Dubuque  v.  Wooton,  28  Iowa,  571; 
People  v.  Seymour,  16  Cal.  882;  Weeks  v.  Mil- 
waukee,  10  Wis.  242;  New  Orleans  v.  Clark,  95 
U.  S.  644  (Bk.  24,  L.  ed.  521). 

The  abstract  of  personal  lists  filed  by  the 
listers  in  town  clerk's  office  was  sufficient. 

Mills  v.  Qleason,  11  Wis.  470;  Torrey  v.  Mill- 
bury,  21  Pick.  64;  Magee  v.  Commonwealth,  46 
Pa.  858. 

Messrs.  Burton  As  Munson,  and  J.  C. 
Baker,  for  defendant: 

The  statute  requiring  the  listers  to  take  and 
subscribe  the  oath  is  mandatory. 

Rev.  Laws,  §  829;  Ay&rs  v.  Moulton,  51  Vt. 
115. 
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The  Act  legalizing  the  lists  of  1881  and  1882 
did  not  affect  the  defendant's  taxes,  which  were 
assessed  prior  to  its  passage. 

Tunbrtdae  v.  Smith,  48  Vt.  648;  People  v. 
Holladay,  25  Cal.  800;  8  Denio,  594;  People  v. 
Lynch,  51  Cal.  15;  56  Cal.  508;  44  111.  278;  25 
Wis.  271. 

There  was  no  error  in  holding  that  the  grand 
list  of  1883  was  invalid.  The  abstract  filed  in 
the  town  clerk's  office  was  not  sufficient. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  seeks  to  recover  certain  taxes 
assessed  against  the  defendant  on  the  grand 
lists  of  Arlington  for  the  years  1881,  1882,  and 
1883. 

To  prove  the  assessment  of  such  taxes  for 
the  years  1881  and  18S2,  the  plaintiff  offered  in 
evidence  the  grand  lists  of  those  years;  and  it 
appeared  that  the  preliminary  oath  of  the  list- 
ers taken  for  those  years  was  not  subscribed  by 
them  as  required  by  Rev.  Laws,  §  829,  which 
provides  that  each  lister,  "before  entering  upon 
the  duties  of  his  office,  shall  take  and  subscribe 
the  following  oath,"  etc. 

It  appeared  that  the  listers  in  fact  took  the 
preliminary  oath,  and  the  jurat  of  the  magis- 
trate attesting  the  fact  was  attached  to  said 
grand  lists.  In  connection  with  said  grand 
lists  the  plaintiff  offered  in  evidence  Act  No. 
229  of  the  Laws  of  1882,  which  purported  to 
legalize  said  grand  lists  for  the  years  1881  and 
1882.  Passing  the  question  whether  the  mere 
omission  of  the  listers  to  subscribe  their  names 
to  the  preliminary  oath  which  had  been  con- 
fessedly duly  taken,  was  an  omission  of  a  mat- 
ter of  substance  which  would  invalidate  their 
official  acts,  we  come  to  a  consideration  of  the 
effect  of  the  Act  of  the  Legislature  legalizing 
said  lists.  It  is  agreed  that  the  power  of  taxa- 
tion is  exclusively  a  legislati  ve  power.  Circum- 
scribed only  by  constitutional  limitations,  the 
Legislature  is  the  sole  judge  of  the  system  and 

!>rocedure  proper  for  the  assessment  and  col- 
ection  of  public  taxes.  For  municipal  pur- 
poses it  has  delegated  the  power  to  towns  and 
prescribed  the  regulations  under  which  it  may 
be  exercised.  One  of  the  regulations  is  that 
the  listers,  in  making  up  the  grand  list  of  a 
town,  shall  take  and  subscribe  the  preliminary 
oath  in  question. 

The  exact  question  then  presented  is,  wheth- 
er the  Legislature,  having  fixed  the  form  and 
attestation  of  the  listers'  preliminary  oath,  can, 
by  subsequent  Act,  validate  a  grand  list  made 
up  by  the  listers  who  have  omitted  to  verify 
the  taking  of  their  oath  of  office  by  subscribing 
their  own  names  thereto. 

It  is  fully  established  on  authority  that  the 
Legislature  may  pass  retrospective  laws  unless 
prohibited  in  terms  by  the  Constitution,  or  un- 
less they  are  violative  of  vested  rights  affecting 
substantial  equities.  Cooley,  Const.  Lim.  2d 
ed.  869;  2  Destv,  Tax.  607;  Tifft  v.  Buffalo,  82 
N.  Y.  204;  Bellows  v.  Week*,  41  Vt.  590,  and 
many  other  cases  cited  by  plaintiff. 

This  doctrine  is  everywhere  extended  to  ir- 
regularities in  the  assessment  of  property  for 
purposes  of  taxation  and  the  levy  of  taxes 
thereon.  Bellows  v.  Weeks,  supra;  Butler  v. 
Toledo,  5  Ohio  St.  225;  Cooley,  Const.  Lim.  871. 

In  Tunbridge  v.  Smith,  48  Vt  648,  the  judge 
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delivering  the  opinion,  inadvertently  no  doubt, 
uses  the  expression  that  a  healing  statute  does 
not  cure  the  invalidity  of  taxes  assessed  upon  a 
defective  grand  list  before  it  was  legalized. 
This  proposition  is  in  conflict  with  the  whole 
line  of  authorities,  and  on  principle  cannot  be 
sound.  The  defendant  in  this  case  has  no  vest- 
ed right  of  defense  based  upon  an  informality 
in  his  assessment  which  does  not  affect  his  sub- 
stantial equities.  Cooley,  Const.  Lim.  870. 
He  was  a  taxpayer  in  Arlington,  and  legally 
bound  to  contribute  his  ratable  share  towards 
the  revenues  of  this  town.  He  is  not  seeking 
to  escape  therefrom  upon  any  claim  that  he 
was  unduly  assessed  or  oppressively  burdened, 
but  solely  on  the  technical  ground  that  the 
listers  have  failed  to  observe  a  comparatively 
unimportant  formality  in  making  up  the  grand 
list,  not  in  the  least  prejudicial  to  him,  and 
operating,  if  operative  at  all,  upon  the  lists  of 
all  other  taxpayers  precisely  as  upon  his.  His 
grand  list  was  in  fact  made  by  officers  under 
oath,  and  any  violation  of  that  oath  would 
make  them  answerable  in  criminal  proceedings, 
equally  well  whether  they  subscribed  their  oath 
or  not.  The  taxpayer  has  as  much  security  in 
the  one  case  as  in  the  other. 
The  curative  statute  manifestly  reaches  back  to 
taxes  already  assessed  as  well  as  to  those  there- 
after to  be  assessed.  The  principle  upon  which 
this  kind  of  legislation  is  upheld  is  that  what 
the  Legislature  might  properly  have  done  be- 
fore the  assessment,  it  may,  by  relation,  do 
afterwards.  Judge  Cooley  formulates  the  doc- 
trine as  follows:  "If  the  thing  wanting  or 
which  failed  to  be  done,  and  which  constitutes 
the  defect  in  the  proceedings,  is  something  the 
necessity  for  which  the  Legislature  might  have 
dispensed  with  by  a  prior  statute,  then  it  is  not 
beyond  the  power  of  the  Legislature  to  dispense 
with  it  by  subsequent  statute."  The  Legisla- 
ture might  have  dispensed  with  the  require- 
ment that  the  listers  subscribe  their  official  oath, 
and  indeed  it  was  never  required  until  1872. 
When,  therefore,  the  healing  Act  of  1882  was 
passed,  it  cured  the  informality  that  resulted 
from  their  neglect  to  subscribe  the  preliminary 
oath;  and  thereafter  ward  the  case  stands  as  u 
no  such  subscription  to  the  oath  had  ever  been 
required.  And  as  this  oath  antedates  in  time 
the  assessment  of  the  defendant's  taxes,  the 
curative  statute  has  legal  relation  and  effect  as 
of  the  time  such  oath  was  taken.  That  the 
curative  Act  should  apply  to  taxes  already  as- 
sessed is  clearly  shown  by  the  case  of  Bellow* 
v.  Week*,  supra. 

In  Grim  v.  School  District,  57  Pa.  488,  it  was 
held  that  a  suit  brought  to  recover  taxes  paid  un- 
der protest  on  an  unlawful  list  was  defeated  by 
a  subsequent  curative  statute;  and  many  other 
cases  illustrating  the  doctrine  that  the  defend- 
ant has  no  vested  right  of  defense  to  the  taxes 
assessed  against  him  prior  to  the  passage  of  the 
curative  Act  are  referred  to  in  all  the  works 
treating  of  this  subject,  and  they  all  point  in 
one  direction.  Bacon  v.  Callender,  6  Mass.  303: 
Butler  v.  Palmer,  1  Hill,  824;  Miller  v.  Graham, 
17  Ohio  St.  l;Watson  v.  Mercer,  8  Pet.  88  (33 
U.  S.  bk.  8,  L.  ed.  876);  Mather  v.  Chapman,  6 
Conn.  54;  People  v.  Supervisors,  20  Mich.  95; 
Tealon  v.  United  Slates,  5  Cranch,  281  (5  U.  S. 
bk.  8,  L.  ed.  101).  It  was  error,  therefore,  to 
exclude  the  evidence  offered  to  show  the  taxes 
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assessed  against  the  defendant  in  the  years  1881 
and  1882. 

A  different  question  arises  in  respect  to  the 
taxes  assessed  against  the  defendant  in  1888. 

The  defendant  objected  to  his  assessment  for 
1883  on  the  ground  that  no  abstract  of  the  per- 
sonal lists  of  the  taxpayers  was  lodged  in  the 
town  clerk's  office  as  required  by  law,  and  that 
therefore  the  grand  list  of  that  year  was  in- 
valid. 

The  plaintiff's  evidence  tended  to  show  that 
a  paper  containing  a  list  of  names  arranged  in 
alphabetical  order,  and  columns  for  polls,  per- 
sonal property,  and  offsets,  was  lodged  in  the 
town  clerk's  office,  April  25,  1883,  as  such  ab- 
stract, and  the  town  clerk  indorsed  thereon  the 
time  when  he  received  it,  and  that  he  showed 
this  paper  to  persons  calling  for  such  abstract. 
This  paper  was  not  signed  oy  the  listers,  and 
contained  no  statement  of  what  it  purported  to 
be. 

Revised  Laws,  8  831,  provides  that  "the 
listers  of  each  town  shall  arrange  in  alphabeti- 
cal order  the  personal  lists  of  all  taxpayers,  and 
lodge  the  same  in  the  town  clerk's  office  on  or  be- 
fore the  25th  day  of  April  of  each  year,  for 
the  inspection  of  the  taxpayers  of  such  town." 
The  purpose  to  be  accomplished  by  lodging  this 
abstract  of  individual  lists  in  the  town  clerk's 
office  by  April  25  is  to  be  gleaned  from  other 
sections  of  the  same  chapter,  which,  with  this, 
constitute  the  system  on  which  the  grand  list  is 
made. 

The  personal  lists  are  compiled  from  the  in- 
ventories of  individual  taxpayers  which  the 
listers  accept,  and  the  appraisals  made  when 
inventories  are  not  returned  or  accepted,  and 
cover  two  classes  of  personal  property :  ( 1)  money 
on  hand,  debts  due  and  to  become  due,  stock 
in  trade  or  manufactures;  and  (2)  horses,  cattle, 
sheep,  watches,  carriages,  and  all  other  taxable 
personal  property. 

Section  346  provides  that  "on  or  before  the 
1st  day  of  May  the  listers  shall  lodge  with  the 
town  clerk  a  written  notice  stating  on  what  day 
and  at  what  place  they  will  meet  to  hear  per- 
sons who  may  be  aggrieved  by  their  assess- 
ments, giving  at  least  ten  days'  notice  thereof; 
and  to  persons  assessed  for  money  on  hand, 
debts  due  or  to  become  due,  stock  in  trade  or 
manufactures,  they  shall,  on  or  before  the  3d 
day  of  May,  give  notice  of  a  time  and  place  of 
hearing,  personally,  or  by  leaving  a  written 
notice  at  the  place  of  business  or  dwelling-house 
of  such  persons.  And  at  the  place  and  time 
appointed,  and  from  day  to  day  thereafter,  the 
listers  shall  sit  and  hear  until  all  applications 
are  heard  and  decided,  but  not  later  than  May 

The  next  section  provides  for  an  appeal  by 
aggrieved  persons  from  the  decision  of  the  listers 
to  the  selectmen. 

Section  346  then  gives  to  persons  dissatisfied 
with  their  assessments  the  opportunity  to  be 
beard  before  the  listers;  and  failing  to  get  re- 
lief on  such  hearing,  a  right  of  appeal  is  con- 
ferred by  §  847. 

The  assessment  referred  to  is  that  shown  by 
the  personal  list  lodged  in  the  town  clerk's  of- 
fice by  April  25,  as  required  by  §  331.  Notice 
of  this  assessment,  so  far  as  it  covers  personal 
property  generally,  is  found  at  the  town  clerk's 
office  on  or  before  May  1 ;  and  so  far  as  it  covers 
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money,  debts  due,  etc.,  personal  or  written  no- 
tice is  to  be  given  on  or  before  May  8. 

The  object,  then,  of  filing  the  abstract  of  per- 
sonal lists,  as  required  by  £  331,  is  to  inform 
taxpayers  who  may  inspect  it,  definitely  and 
officially  of  the  assessments  made  against  them 
by  the  listers.  Taxpayers,  under  the  statute, 
have  no  other  information  on  this  subject,  and 
they  have  the  right  to  be  informed  and  to  a 
hearing  if  dissatisfied.  Without  opportunity 
to  be  heard,  the  assessment  would  be  invalid. 

The  abstract,  being  filed  for  the  purpose  of 
notice  to  the  taxpayer,  and  being  a  judicial  de- 
termination of  the  amount  of  his  taxable  per- 
sonal estate,  respecting  which  he  is  entitled  to 
be  heard  and  to  appeal  from  if  dissatisfied, 
should  clearly  be  an  official  paper  that  does  not 
and  cannot  mislead  taxpayers  whose  rights  are 
to  rest  upon  it.  It  is  too  loose  to  say  that  they 
may  inquire  of  the  town  clerk,  and  may  ex- 
amine such  paper  as  he  chooses  to  produce  to 
them.  The  town  clerk  is  under  no  official  ob- 
ligation to  file  such  paper  or  answer  any  ques- 
tions respecting  it.  The  abstract  is  in  fact  an 
official  paper;  when  made  up,  one  step  in  the 
process  of  making  a  grand  list  has  been  taken; 
when  filed,  April  25,  it  is  the  grand  list,  so  far 
as  personal  property  is  concerned,  completed 
and  finished,  unless  changed  by  the  result  of 
the  hearing  contemplated  by  §  846.  Taxpayers 
inspecting  it  have  the  right  to  understand  that 
the  grand  list,  as  finally  executed  on  the  15th 
of  May,  will  show  their  assessments  for  personal 
estate  precisely  as  they  appear  on  such  abstract, 
barring  inadvertent  mistakes;  and  govern  them- 
selves accordingly.  Such  abstract  being;  a  ju- 
dicial determination  of  the  amount  of  each 
taxpayer's  personal  estate  liable  to  taxation,  and 
being  lodged  in  the  town  clerk's  office  as  the 
basis  of  complaint  by  taxpayers  dissatisfied,  we 
hold  that  it  should  be  verified  and  authenticated 
by  the  listers  in  such  unmistakable  manner  as 
to  carry  on  its  face  fair  evidence  of  its  charac- 
ter. It  should  be  signed  by  the  listers  and  cer- 
tified as  the  personal  list  of  taxpayers  for  the 
current  year,  or  bear  otherwise  equivalent  evi- 
dence of  authenticity. 

In  this  case  the  filing  by  the  town  clerk, 
showing  the  date  when  the  paper  was  left  In 
his  office,  added  nothing  to  the  document.  The 
statute  does  not  require  the  town  clerk  to  make 
such  indorsement,  and  thus  no  official  authen- 
ticity is  accomplished  if  he  volunteers  to  make 
it.  The  statute  requires  the  listers  to  arrange 
in  alphabetical  order  the  personal  lists  of  all 
taxpayers,  and  lodge  the  same  In  the  town 
clerk's  office  on  or  before  April  25,  for  the  in- 
spection of  the  taxpayers.  Nobody  else  can 
discharge  this  duty.  The  listers  must  do  it  as 
a  part  of  their  official  procedure  In  making  up 
the  annual  grand  list.  The  taxpayers  have  the 
right  to  inspect  it  for  vital  purposes  affecting 
their  interests.  It  subjects  them  to  a  legal  lia- 
bility. It  is  one  step  necessary  to  fasten  such 
liability  upon  them.  It  settles  a  question  irrev- 
ocably against  them,  unless  they  can  change  it 
on  hearing.  It  is  clearly  a  mandatory  ana  not 
a  directory  statute,  ana  for  all  these  reasons 
must  be,  in  fact  and  in  name,  the  deed  of  the 
listers,  complete  in  itself  and  not  dependent 
upon  the  verification  of  other  persons,  strangers 
to  it. 

This  statute  requires  the  listers  to 
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the  town  clerk's  office  a  written  notice  stating 
the  time  and  place  when  they  will  hear  persons 
aggrieved  by  their  assessments.  Suppose  the 
listers  leave  a  written  notice  covering  these 
points,  but  omit  to  sign  it;  the  town  clerk  flies 
it  on  the  day  it  is  received,  but  it  bears  no  evi- 
dence that  it  was  executed  by  the  listers;  would 
it  be  seriously  contended  that  the  taxpayer  was 
bound  to  regard  it  as  the  notice  required  by  the 
statute?  and  if  the  town  clerk  told  him  it  was 
the  act  of  the  listers,  would  it  be  thus  authen- 
ticated in  any  legal  sense? 

Chief  Justice  Shaw,  in  Torrey  v.  MiUbury, 
21  Pick.  64,  states  the  rule  respecting  manda- 
tory statutes  in  clear  and  comprehensive  terms 
as  follows:  "In  considering  the  various  stat- 
utes regulating  the  assessment  of  taxes  and  the 
measures  preliminary  thereto,  it  is  not  always 
easy  to  distinguish  which  are  conditions  prece- 
dent to  the  legality  and  validity  of  the  tax,  and 
which  are  directory  merely  and  do  not  consti- 
tute conditions.  One  rule  is  very  plain  and 
well  settled,  that  all  those  measures  that  are  in- 
tended for  the  security  of  the  citizen,  for  insur- 
ing equality  of  taxation,  and  to  enable  every- 
one to  know  with  reasonable  certainty  for  what 
polls  and  for  what  real  estate  he  is  taxed,  and 
for  what  all  those  who  are  liable  with  him  are 
taxed,  are  conditions  precedent;  and  if  they 
are  not  observed,  he  is  not  legally  taxed,  and 
he  may  resist  it  in  any  of  the  modes  authorized 
by  law  for  contesting  the  validity  of  the  tax. 
But  many  regulations  are  made  by  statutes  de- 
signed for  the  information  of  assessors  and  offi- 
cers and  intended  to  promote  method,  system, 
and  uniformity  in  the  modes  of  proceeding,  a 
compliance  or  noncompliance  with  which  does 
in  no  respect  affect  the  rights  of  taxpaying  citi- 
zens.  These  may  be  considered  directory." 

This  is  the  doctrine  laid  down  in  all  the  cases, 
and  it  is  directly  applicable  to  the  statute  in 
question.  There  was  no  error  in  excluding  the 
grand  list  of  1883. 

The  judgment  of the  county  court  it  reversed, 
and  the  com  remanded  for  a  new  trial. 


S.  S.  BARTLETT 

v. 

James  WILSON. 

1.  Where  the  defect  in  the  grand  list  con- 
sists of  something  omitted  by  the  listers 
which  the  Legislature  might  have  dis- 

Iiensed  with  r>y  a  prior  statute,  such 
ist  may  be  legalised  by  a  subsequent 
statute;  but; when  the  list  is  fatally 
defective  in  matter  of  substance  affect- 
ing the  taxpayer's  rights,  it  cannot  be 
cured  by  a  retrospective  law :  thus, 
the  defendant's  name  and  list  were  omit- 
ted in  the  abstract  of  personal  lists  re- 
quired by  the  statute  (Rev.  Laws,  §  881)  to 
be  lodged  in  the  town  clerk's  office,  and 
the  abstract  was  not  signed,  or  certi- 
fied, or  authenticated  by  the  listers, 
hut  merely  indorsed  "Personal  list, 
1881."  Held,  that  the  grand  list  was  il- 
legal, and  that  it  was  not  cured  by  a 
later  Act  of  the  Legislature  declaring  it 
valid. 

2.  The  notice  required  by  the  statute 
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(Rev.  Laws,  §  846)  to  he  given  to  the  tax- 
payer, by  the  listers,  of  the  time  and 
place  for  hearing  grievances,  will  not 
cure  defects  in  the  abstract  of  personal 
lists  lodged  in  the  town  clerk's  office ;  as 
the  one  is  a  mere  notice,  the  other  an 
assessment  or  judgment. 

8,  The  statute  (Rev.  Laws.  292,  296)  re- 
quires that  listers,  in  making  a  quad- 
rennial appraisal,  shall  return  the  list, 
with  a  certificate  of  their  doings  at- 
tached thereto,  signed  and  verified  by 
oath,  to  the  town  clerk's  office  on  or  be- 
fore the  first  Tuesday  of  July;  and  a 
person  aggrieved  by  their  action  may, 
within  three  days,  appeal  to  the  board 
of  civil  authority.  The  list  was  season- 
ably returned,  but  the  certificate  and 
oath  were  not  attached  until  the  next 
September.  The  listers  doubled  their 
appraisal  of  the  defendant's  real  estate. 
Held,  that  the  list  was  illegal  as  to  the 
defendant ;  for  that — 

(a)  As  it  was  made  and  certified,  he 
was  deprived  of  an  opportunity  of  con- 
testing it  on  appeal. 

(6)  For  that  the  listers  doubled  their 
quadrennial  appraisal  of  his  real  estate, 
and  that  it  was  not  validated  by  the 
curative  statute. 

4.  That  section  of  the  statute  is  constitu- 
tional which  directs  the  listers,  in 
case  the  taxpayer  willfully  omits  to  fur- 
nish the  required  inventory  of  his  prop- 
erty, to  ascertain  the  amount  thereof, 
and  double  it  as  a  basis  of  taxation. 

(Orleans  Filed  March  14,  1887.) 

ACTION  of  assumpsit  by  the  plaintiff  as 
collector  of  taxes  for  the  town  of  Brown- 
ington,  to  recover  of  the  defendant  taxes  as- 
sessed on  the  grand  list  of  said  town  for  the 
yen  re  1881  and  1882.    Plea,  general  issue. 
Trial  by  jury,  February  Term,  1886,  Orleans 
county,  Ross,  J.,  presiding.  Verdict  and  judg- 
ment for  the  plaintiff.  Reversed. 
The  case  appears  in  the  opinion. 
Mr.  L.  H.  Thompson,  for  defendant: 
To  the  personal  list  should  have  been  ap- 
pended the  oath  named  in  the  statute. 
Rev.  Laws,  §  829. 

The  law  requiring  the  filing  of  the  alphabet^ 
cal  list  of  personal  lists  is  mandatory. 

Cooley,  Tax.  1st  ed.  267;  Thames  Mfg.  Co. « 
Lathrop,  7  Conn.  555;  Marsh  v.  Chesnut,  1 
111.  228;  Billings  v.  DeUen,  15  111.  218;  B* 
v.  Chandler,  82  Vt.  285;  Houghton  v.  Had,  \ 
Vt.  838;  brush  v.  Buker,  56  Vt.  143. 

The  quadrennial  list  of  1882  is  invalid  fd 
the  reason  that  the  listers  did  not  complete  ts 
list  as  required  by  Rev.  Laws,  292,  296.  Tl 
defendant  never  had  an  opportunity  to  be  heal 
as  to  his  real  estate  list,  as  provided  by  Ret 
Laws,  §§  297,  298.  "  The  law  hears  before 
condemns." 

Powers  J.,  in  Quimby  v.  Hazen,  54  Vt.  14J 
Hibbard  v.  People,  4  Mich.  126. 

The  taxes  were  not  made  valid  by  the  Cub 
tive  Act,  No.  284,  Acts  1882. 

Exchange  Bank  Taxes,  21  Fed.  Rep.  101. 

The  Curative  Act  could  not  affect  those  taxdj 
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Tunbridge  v.  Smith,  48  Vt.  648;  Cooley .Turn. 
227,265. 

The  quadrennial  list  of  1882  is  also  invalid 
by  reason  of  doubling  the  appraisal  of  de- 
fendant's real  estate.  The  doubling  clause  only 
relates  to  the  annual  April  list.  The  laws  reg- 
ulating the  making  of  the  quadrennial  list  do 
not  require  the  taxpayer  to  file  an  inventory. 
The  law  should  be  construed  liberally  in  favor 
of  the  taxpayer. 

Potter's  Dwar.  245,  257. 

The  law  known  as  the  Doubling  Act  (Rev. 
Laws,  §  326)  is  unconstitutional  and  void.  It 
is  in  direct  conflict  with  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution  and 
Vt.  Const  art  9.  By  Vt.  Const  chap.  2,  §  2, 
the  legislative,  executive,  and  judicial  depart- 
ments must  be  separate,  so  that  neither  exer- 
cises the  powers  properly  belonging  to  the 
other.  By  Rev.  Laws.  §  826,  persons  are  sub- 
jected to  penalties  without  the  intervention  of 
the  judiciary  department  of  the  government; 
and  power  is  delegated  to  listers  to  impose  for- 
feitures and  punishments.  But  by  constitu- 
tional law  one  cannot  be  deprived  of  his  prop- 
erty without  "  due  process  of  law." 

1  Kent.  Com.  11th  ed.  590;  Hoke  v.  Henderson, 
4  Dev.  (N.  C.)  15;  8  8tory,  Const.  661;  4  Hill. 
146;  Works  of  Daniel  Webster,  voL  5,  p.  486; 
1  Bl.Com.44;  2  Story,  Const.  4th  ed.  1984, 
1935, 1938-1940, 1789. 1944, 1945;  Cooley.Taxn. 
1st  ed.  261,  262;  Seammon  v.  Chicago,  44  111. 
278;  Clapton  v.  Chicago,  44  111  281;  Wauwa- 
Urn  v.  Ounyon,  28  Wis.  282;  2  McCord,  55. 

The  law  is  also  unconstitutional  because  it 
provides  for  two  unequal  methods  of  taxation 
on  the  same  class  of  property  and  persons. 

Taylor  v.  Porter,  4  Hill.  140;  State  v.  Mayor, 
37  N.  J.  L.  89;  McCormick  v.  Fitch,  14  Minn. 
264;  8tate  v.  Allen,  2  McCord,  55;  McComb 
v.  Bed,  2  Minn .  809;  Ryan  v.  State,  5  Neb.  280; 
People  v.  Berberrich,  11  How.  Pr.  811;  Baker 
v.  KeUey,  11  Minn.  499;  State  v.  Burnett,  6 
Heisk.  189;  Slate  v.  Doherty,  60  Me.  564;  Quinn 
v.  Hatbert.  52  Vt.  863;  State  v.  Peterson,  41  Vt. 
523. 

Mr.  J.  C.  Burke,  also  for  defendant: 
The  grand  lists  were  invalid  by  reason  of 

failure  on  the  part  of  the  listers  to  comply  with 

the  statute. 

Sedg.  Stat.  &  Const.  L.  808/868;  Crosby  v. 
frhod  District,  85  Vt.  628;  Veazie  v.  China, 
50  Me.  518;  Walker  v.  Burlington,  56  Vt.  181; 
Avert  v.  Moulton,  51  Vt.  115;  Houghton  v. 
Baa,  47  Vt  833. 

A  void  tax  cannot  be  revived  into  a  legal  ex- 
istence by  an  Act  of  the  Legislature. ' 

1  Kent,  Com.  5th  ed.  455;  Tunbridge  v. 
Smith,  48  Vt.  648;  Coffin  v.  Rich,  45  Me.  507; 
Kirk  v.  Flanders,  89  N.  H.  804. 

Rev.  Laws,  §  826,  is  unconstitutional  in  that 
it  allows  penalties  to  be  Imposed  by  a  minis- 
terial officer. 

XetPell  v.  Whilingham,  58  Vt.  841;  Seammon 
v.  Chicago,  44  Dl.  269;  Clayton  v.  Chicago, 
44  111.  281;  Burger  v.  Carter,  1  McMullen,  426, 
Blackw.  Tax  Titles,  30;  Cooley.Taxn.  pp.  313, 
315;  Drexel  v.  Common'weaWi,  46  Pa.  81. 

Mmrg.  Edwards,  Dickerman  ft 
Young,  for  plaintiff: 

The  doubling  clause  is  not  in  conflict  with 
the  Constitution.  The  principle  involved  re- 
ceived a  practical  construction  in  this  State  for 
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forty-four  years,  from  1797  to  1841.  During 
these  years" the  statutes  provided: 

"And  the  said  listers  shall  add  to  said 
list  twofolds,  for  the  whole  polls,  ratable  es- 
tate, and  property  of  such  persons  as  shall  not 
have  exhibited  or  delivered  lists  as  before  di- 
rected, as  a  penalty  on  such  persons  for  their 
neglect,  who  shall  be  liable  to  pay  rates  or  tax- 
es, according  to  such  twofolds.  *  *  *  And 
the  listers  shall  add  the  sum  total  of  such  two- 
folds  to  the  said  general  list;  particularly  en- 
tering such  total  of  twofolds  as  a  separate 
item,  agreeably  to  the  form  of  the  list  herein 
before  prescribed." 

2  Comp.  Laws  1868,  pp.  166,  167,  §  12; 
Slades  Comp.  1824,  p.  891,  §  12;  Rev.  Stat. 
1889,  pp.  541  543;  Vt.  Laws,  1841,  No.  16. 

During  all  this  period  this  law  was  adminis- 
tered, and  there  is  no  case  that  intimates  a 
doubt  as  to  the  validity  of  taxes  assessed  on 
lists  made  by  twofolding,  or  as  to  the  consti- 
tutionality of  these  statutes.  This  subject  was 
twice  before  the  court  in  Henry  v.  Edson,  2  Vt. 
499,  and  in  Howard  v.  Shumioay,  18  Vt.  858. 

This  same  question  was  passed  upon  by  the 
Supreme  Court  of  South  Carolina  in  the  year 
1800,  in  the  case  of  Butter  v.  Batty,  2  Bay,  244. 
The  statute  in  that  case  was  passed  in  1788,  and 
"imposed  double  taxes  on  all  persons  who 
should  refuse  or  neglect  to  make  a  due  return, 
on  oath,  of  all  their  taxable  property." 

The  court  says:  "  With  respect  to  the  double 
tax,  this  court  has  no  right  or  authority  to  con- 
sider it  as  a  penalty  defeasible  on  the  payment 
of  what  was  originally  due.  *  *  »  That 
this  court  has  no  right  to  interpose  between  the 
collectors  of  public  revenue  and  the  State  trea- 
sury. No  such  power  was  given  by  the  Act  of 
1788,  nor  was  there  any  principle  of  public  law 
to  warrant  an  interference." 

8ee  NeweU  v.  Whitingham,  58  Vt  341;  State 
v.  Apgar,  81  N.  J.  L.  859;  Cliarlestoicn  v.  Mid- 
dlesex, 101  Mass.  87;  Fox's  App.  3  Cent.  Rep. 
561;  112  Pa.  837,  857. 

^  The  same  principle  of  increasing  a  taxpayer's 
list  or  tax  for  refusal  to  make  return,  or  for 
making  a  false  return  of  his  taxable  property, 
has  been  sustained  by  the  circuit  court  of  the 
United  States  in  Doll  v.  Evans,  11  Am.  L. 
Reg.  815;  Cooley,  Taxn.  261,  262;  Biddle  v. 
Oaks,  59  Cal.  94;  Lincoln  v.  Worcester,  8  Cush. 
68;  Otis  County  v.  Inhabitantsof  Ware,  8Gray, 
509;  State  v.  Hamilton,  5  Ind.  810;  Boyer  v. 
Jones,  14  Ind.  354;  Louisville  &.  W.  A.  R.  R. 
Co.  v.  State,  25  Ind.  177;  State  v.  WasJioe 
County,  7  Nev.  88;  S.  C.  5  Nev.  817;  Pomeroy 
Salt  Co.  v.  Davis,  21  Ohio  St.  555;  Oenins  v. 
Auditor,  18  Ohio  St.  534;  Toll  Bridge  Co.  v. 
Osborn,  85  Conn.  7;  Weber  v.  Reinhard,  78  Pa, 
878. 

The  defendant  is  in  no  position  to  make  the 
objection  that  his  name  was  omitted  from  the 
personal  list,  without  pleading  except  the  gen- 
eral issue,  and  having  received  personal  notice 
of  bis  assessment  and  of  the  time  and  place  for 
hearing  grievances,  after  neglecting  to  furnish 
his  inventory. 

Wilson  v.  Seavey,  88  Vt  221;  Braley  v.  Burn- 
ham,  47  Vt.  717;  Howard  v.  SJiumway,  13  Vt. 
358;  Brock  v.  Bruce,  58  Vt.  261. 

The  Curative  Act  of  1882  legalized  all  the 
lists  and  taxes  involved  in  this  case. 

Bellows  v.  Weeks,  41  Vt.  600;   People  v.  | 
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Mitchell,  45  Barb.  208;  Walpole  v.  Elliott,  18 
Ind.  258;  Lewi*  v.  Eastford,  44  Conn.  477; 
Sturgii  v.  Carter,  114  U.  S.  511  (Bk.  29  L.  ed. 
240);  State  v.  Union,  88  N.  J.  L.  850;  Locke  v. 
New  Orleans,  4  Wall,  172  (71  U.  8.  bk.  18,  L. 
ed.  834);  Schenley  v.  Commonwealth,  86  Pa.  29, 
56;  Story,  J.,  in  Wt'ifo'/wo/i  v.  Leland,  2  Pet. 
627  (27  U.  8.  bk.  7,  L.  ed.  542);  Watson  v. 
ifcrar,  8  Pet.  88,  108  (38  U.  8.  bk.  8,  L.  ed. 
876,  883);  Barnetv.  Barnet,  15  Serg.  &  R.  72; 
State  v.  Jersey  City,  87  N.  J.  L.  42;  Walter  v. 
Bacon,  8  Mass.  472;  Locke  v.  2>an«,  9  Mass,  363. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  as  collector  of  taxes  for  the 
town  of  Brownington,  seeks  to  collect  sundry 
taxes  assessed  against  the  defendant  on  the 
grand  list  of  that  town,  for  the  years  1881  and 
1882.  The  defendant  urges  sundry  objections 
to  both  said  grand  lists,  claiming  that  both  are 
illegal  as  bases  for  taxation,  some  of  which  we 
are  required  to  notice. 

The  case  shows  that  the  only  attempted  com- 
pliance with  Rev.  Laws,  §  881,  requiring  the  list- 
ers to  lodge  in  the  town  clerk's  office,  on  or  be- 
fore April  25,  the  personal  lists  of  all  taxpayers, 
was  a  paper  purporting  to  be  an  alphabetical 
list  of  the  personal  lists  of  persons  therein 
named,  which  was  not  signed,  certified,  or  au- 
thenticated in  any  manner  by  the  listers,  but 
bore  an  indorsement  '*  Personal  lists,  1881,"  on 
the  back  thereof.  The  defendant's  name  and 
list  were  wholly  omitted  from  this  paper,  but 
in  the  annual  grand  list  of  that  year,  completed 
and  filed  on  the  15th  day  of  May,  the  defend- 
ant's list  was  made  up  by  doubling  the  lister's 
appraisal  of  his  real  estate,  and  his  assessment 
for  money  on  hand,  debts  due,  etc. 

On  or  before  May  8,  the  listers  left  at  the  de- 
fendant's dwelling-house  a  written  notice  that 
he  was  assessed  for  debts  due,  etc.,  and  of  the 
time  and  place  where  they  would  hear  persons 
aggrieved  by  their  assessments. 

On  the  27th  day  of  October,  1882,  the  Leg- 
islature passed  an  Act  providing  that  the  grand 
lists  of  the  town  of  Brownington  for  the  years 
1881  and  1882,  as  to  all  taxes  assessed  thereon 
and  to  be  assessed  on  said  list  of  1882,  are  de- 
clared legal  and  valid. 

The  effect  of  legislation  of  this  character 
upon  illegal  grand  lusts  was  considered  by  this 
court  in  the  case  of  Smith  v.  Hard,  ante,  p.  118, 
heard  with  this  case.  It  was  there  held  that 
if  the  thing  omitted  to  be  done  by  the  listers, 
and  which  constitutes  the  defect  in  the  pro- 
ceedings, was  a  thing  .which  the  Legislature 
might  have  dispensea  with  by  a  prior  statute, 
it  might  equally  well  dispense  with  it  by  a 
subsequent  or  retrospective  statute. 

The  paper  purporting  to  be  the  personal  list 
in  the  year  1881  was  not  made  in  compliance 
with  Rev.  Laws,  §  881.  It  was  even  more  de- 
fective than  a  like  document  described  in  Smith 
v.  Hard,  supra.  The  defendant's  name  and 
list  were  entirely  omitted;  so  his  personal  list 
was  in  fact  never  lodged  at  all  in  the  town 
clerk's  office. 

It  is  argued  that  the  written  notice  left  at  the 
dwelling-house  of  the  defendant  answered  the 
requirements  of  the  statute,  but  we  cannot  so 
hold.  The  personal  list  required  to  be  lodged 
in  the  town  clerk's  office  is  an  assessment  judi- 
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cially  fixed  by  the  listers,  of  which  all  taxpayers 
may  and  must  take  notice.  The  written  notice 
required  by  the  statute  to  be  given  to  persons 
assessed  for  money,  etc.,  is  a  mere  notice,  not 
an  assessment.  The  statute  does  not  require 
the  listers  to  inform  such  persons  of  the  amount 
for  which  they  have  assessed  them,  but  merely 
the  fact  that  an  assessment  of  that  character 
has  been  made,  and  of  the  time  and  place  for 
hearing  grievances.  This  notice  can  only  have 
the  legal  effect  given  it  by  the  statute,  and  can- 
not, upon  sound  principles,  be  construed  as  an 
assessment  in  fact.  The  personal  list  is  the  ju- 
dicial determination  of  the  listers,  of  the  amount 
of  the  taxpayer's  personal  estate  that  should 
enter  into  the  annual  grand  list  to  be  completed 
in  May.  Notice  of  this  assessment  or  judg- 
ment must  be  given  to  the  taxpayer,  and  the 
listers  in  the  first  instance,  and  the  selectmen 
on  appeal,  are  constituted  the  courts  to  hear 
his  grievances.  In  this  case  no  judgment  fix- 
ing the  defendant's  personal  list  was  ever 
passed  by  the  listers  in  legal  form,  and  thus  he 
never  had  occasion  for  appearing  before  them 
to  be  heard. 

Following  the  reasoning  of  Smith  v.  ifarrf, 
it  is  clear  that  the  defendant's  grand  list  for  the 
year  1881  was  fatally  defective  in  a  matter  of 
substance  which  affected  his  rights,  and  thus 
the  Legislature  had  no  power  to  cure  the  de- 
fect by  the  Act  of  1882. 

No  defects  in  the  annual  grand  list  for  1882, 
completed  on  the  15th  day  of  May,  are  pointed 
out,  and  such  list  is  to  be  treated  as  valid.  But 
it  is  insisted  that  the  quadrennial  list  of  real  es- 
tate made  in  1882,  and  which  entered  into  the 
list  upon  which  some  of  the  taxes  of  that  year 
now  sued  for  were  assessed,  was  illegal,  and 
therefore  the  taxes  assessed  upon  the  grand  list 
made  up  in  part  of  it  are  not  collectible. 

The  law  required  the  listers  in  1882  to  ap- 
praise the  taxable  real  estate  in  each  town,  and 
return  the  list  thereof  to  the  town  clerk's  of- 
fice on  or  before  the  first  Tuesday  in  July,  and 
to  attach  to  such  list  so  returned  a  certificate 
signed  by  a  majority  of  the  listers  and  verified 
by  oath  m  the  following  form:  "We  do  sol- 
emnly swear  that  we  have  set  down  all  the  real 

estate  situated  in  the  town  of  according  to 

the  best  of  our  information,  and  we  have  ap- 
praised the  same  at  its  just  value  in  money." 

A  subsequent  section  provides  that  a  person 
aggrieved  by  the  appraisal  of  the  listers  may, 
within  three -days  after  the  first  Tuesday  in 
July,  appeal  to  the  board  of  civil  authority  for 
relief  in  the  premises. 

In  this  Case  the  certificate  and  oath  above  re- 
ferred to  were  not  attached  to  the  quadrennial 
appraisal  until  September  14,  1882,  although 
the  evidence  tended  to  show  that  such  apprais- 
al in  fact  was  lodged  in  the  town  clerk's  of- 
fice as  early  as  July  1. 

This  quadrennial  appraisal  of  real  estate  is 
to  stand  for  four  years,  and  it  is  clear  that  the 
rights  of  taxpayers  are  quite  as  deeply  con- 
cerned as  in  the  case  of  their  persona]  lists. 
The  appraisal,  as  made  by  the  listers  and  com- 
pleted and  returned  to  Ihe  town  clerk's  office, 
is  a  determination  of  the  listers  as  to  the  value 
of  each  taxpayer's  real  estate,  which  will  con- 
clude him  unless  he  can  change  it  on  a  hearing 
before  the  civil  authority.  No  man's  property 
can  be  taken  from  him,  under  the  guise  of  tax 
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ation  or  otherwise,  for  the  public  use,  unless  he 
has  the  opportunity  to  be  heard  in  the  prem- 
ises. In  this  case  the  defendant  had  no  oppor- 
tunity for  such  hearing.  There  was  no  legal 
appraisal  in  the  town  clerk's  office  that  affect- 
ed his  rights.  He  was  not  bound  to  notice  a 
document  that  bore  no  attestation  of  its  char- 
acter and  no  verification  of  its  correctness. 

In  this  particular  case  tbequadrenrrial  appraisal 
was.fora  further  reason,  void  as  to  thedefendant, 
as  the  listers  doubled  their  appraisal  of  his  real 
estate,  and  thus  to  this  extent  exposed  him  to 
the  payment  of  twice  as  much  tax  as  other  citi- 
zens were  liable  to  pay.  This  was  clearly  il- 
legal. No  list  can  be  doubled  except  such  as 
the  taxpayer  in  the  first  instance  is  called  upon 
to  make  himself.  He  has  no  part  in  making 
or  returning  the  quadrennial  list,  and  no  laches 
can  be  imputed  to  him  in  relation  to  it.  We 
hold  that  this  quadrennial  list  was  il  legal  as  to 
this  defendant,  for  that,  as  made  and  certified, 
he  was  deprived  of  the  opportunity  of  contest- 
ing it  on  appeal;  and,  secondly,  because  the 
listers  appraised  and  set  down  the  defendant's 
real  estate  at  double  the  value  at  which  other 
real  estate  in  town  was  assessed,  and  that  all 
taxes  assessed  upon  grand  lists  into  which  it 
enters  are  illegal. 

The  Curative  Act  of  1882  does  not  in  terms 
refer  to  the  quadrennial  list,  and  cannot  be  fairly 
said  to  refer  to  it.  But  if  it  did,  the  defects 
pointed  out  are  so  substantial  that,  for  reasons 
above  given,  it  was  beyond  the  power  of  the 
Legislature  to  make  it  valid.  The  Legislature 
has  no  power  by  antecedent  or  subsequent  leg- 
islation to  tax  one  man  double  what  it  does  an- 
other on  the  same  class  of  property,  or  to  as- 
sess him  anything  without  an  opportunity  to  be 
heard.  In  Exchange  Bank  Taxes,  21  Fed.  Rep. 
101,  it  is  said:  "  Under  the  power  of  taxation 
the  property  of  the  citizens  is  appropriated  to 
the  public  use  to  the  extent  to  which  he  should 
contribute  to  the  public  revenues,  and  he  is 
liable  to  have  a  demand  established  against  him 
on  the  judgments  of  others  regarding  the  sum 
he  should  iustly  or  equitably  contribute.  He 
cannot  be  deprived  of  his  property,  even  under 
the  law  of  eminent  domain,  without  due  pro- 
cess of  law,  or,  in  other  words,  without  notice 
and  an  opportunity  to  be  heard;  and  this  is  es- 
sential to  every  proceeding  which  affects  rights 
of  property.  *  *  *  And  it  is  stated  in  gen- 
eral terms  by  a  text-writer  of  high  authority 
that  a  validating  Act  cannot  cure  the  illegality 
of  an  assessment  made  without  notice  to  the 
persons  interested." 

The  Legislature  could  not,  on  sound  consti- 
tutional principles,  provide  in  advance  that  a 
citizen's  property  could  be  taken  under  the 
form  of  a  tax  for  the  public  use,  without  giving 
him  the  opportunity  to  be  heard  respecting  its 
valuation,  and  for  this  reason  could:  not  vali- 
date such  taking  by  a  subsequent  statute 
passed  after  such  taking. 

The  case  shows  that  the  defendant  neglected 
to  return  an  inventory  of  his  taxable  estate  in 
1881  and  1882  as  required  by  the  Act  of  1880, 
and  in  consequence  thereof  the  listers  doubled 
his  grand  list  for  purposes  of  taxation. 

The  Ac*  of  1880  made  it  the  duty  of  tax- 
payers to  return  a  sworn  inventory  of  their 
taxable  estate,  and,  on  refusal  so  to  do,  empow- 
ered the  listers  to  ascertain  the  amount  of  such 
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estate,  and  set  the  same  in  the  list  at  double  its 
appraised  value.  The  defendant  contends  that 
this  Act  is  unconstitutional— that  it  imposes  a 
penalty  upon  delinquent  taxpayers  without  the 
opportunity  of  a  jury  trial— results  in  unequal 
taxation,  and  takes  property  without  due  pro- 
cess of  law  or  contrary  to  the  law  of  the  land. 
If  the  Act  is  chargeable  with  any  of  these  in- 
firmities, the  defendant's  contention  is  sound. 

The  defendant  is  bound  to  contribute  his  equal 
share  towards  the  public  revenues  of  the  town; 
that  share  is  measured  by  the  ratio  which 
the  amount  of  his  property  subject  to  taxa- 
tion bears  to  all  othertaxable  property  in  town. 
All  taxation  must  be  uniform  and  equal.  Every 
taxpayer  is  interested  in  having  every  other 
taxpayer  pay  his  proper  share  of  taxes.  Every 
taxpayer's  taxable  estate  must  be  ascertained 
in  some  way,  and  the  law,  in  providing  that 
each  person  shall  return  his  own  taxable  estate, 
takes  notice  of  the  obvious  fact  that  he  knows 
best  what  taxable  estate  he  has,  and  he  there- 
fore should  be  obligated  to  return  it. 

The  statute  empowering  the  listers  to  double 
the  appraised  value  of  such  taxable  estate  which 
they  may  be  able  to  find  belonging  to  a  recu- 
sant taxpayer  in  no  sense  imposes  a  penalty 
upon  such  taxpayer.  It  is  merely  a  method  of 
making  his  list.  If  the  taxpayer  refuses  to  re- 
turn the  proper  taxable  estate  necessary  to  en- 
able the  listers  to  make  an  assessment  that  will 
work  out  equality  in  taxation  as  between  him 
and  all  other  taxpayers,  the  law  declares  that 
his  taxable  estate  shall  be  double  the  value  of 
what  the  listers  may  be  able  to  find.  The  tax- 
payer has  his  choice  between  the  two  modes  of 
ascertaining  his  taxable  estate,  and  by  refusing 
the  mode  that  is  certain  to  work  equality,  he 
cannot  complain  of  results  that  follow  his  own 
obstinacy.  He  is  not  sentenced  to  pay  a  penally, 
but  voluntarily  consents  that  the  listers  may 
make  his  list  in  the  manner  prescribed  for  all 
such  cases. 

There  is  nothing  to  show  that  on  being 
doubled  the  defendant  is  compelled  to  pay 
more  than  his  proper  share  of  taxes,  and  in  the 
absence  of  such  proof  we  cannot  presume  it. 
Nor  does  the  statute  take  the  taxpayer's  prop- 
erty contrary  to  the  law  of  the  land. 

"  Due  process  of  law  "  is  not  necessarily  pro- 
cess according  to  the  course  of  the  common 
law,  but  process  according  to  the  course  of  pro- 
ceedings applicable  to  the  subject-matter,  and 
conformable  to  those  general  rules  that  affect 
all  persons  alike.  JiMfereCcoleysays:  "Due  pro- 
cess of  law,  in  each  particular  case,  means  such 
an  exertion  of  the  powers  of  government  as  the 
settled  maxims  of  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of  in- 
dividual rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in  question 
belongs."   Cooley,  Const.  Lim.  356. 

Government  must  have  the  public  revenues, 
and  obviously  cannot  postpone  their  collections 
to  await  the  determination  of  a  common-law 
trial  to  see  if  it  is  entitled  to  them.  It  must 
from  necessity  proceed  in  a  summary  way, 
not  omitting,  however,  those  safeguards  that 
protect  individual  rights.  Its  right  to  levy  taxes 
is  determined  the  moment  the  individual  comes 
under  the  protection  of  its  laws,  and  the  only 
question  open  between  it  and  its  citizens  is  one 
of  method  in  the  enforcement  of  such  rights. 
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If  its  method  is  one  that,  in  its  intended  and 
normal  workings,  will  result  in  equal  and  uni- 
form taxation  as  between  all  its  citizens,  and 
the  right  of  hearing  upon  alleged  errors  is  pre- 
served, such  method  is  due  process  of  law.  All 
such  rights  are  preserved  in  the  statute  in  ques- 
tion, and  we  discover  nothing  in  its  letter  or 
spirit  that  contravenes  any  provisions  of  the 
State  or  Federal  Constitutions,  or  is  subversive 
of  those  fundamental  principles  of  justice  in 
which  the  "  law  of  the  land  "  has  its  root. 
Judgment  reversed  and  new  trial  granted. 


E.  A.  STEWART,  Admr., 

J.  W.  and  Sophia  Y.  FLINT. 

1.  When  a  grantor's  mental  incapacity 

is  not  permanent  and  continuous,  but 
only  by  "spells,"  and  the  deed  is  not 
lacking  consideration,  nor  obtained 
by  fraud  or  other  unfairness,  and  the 
act  was  reasonable  and  natural,  the  bur- 
den of  proving  incapacity  at  the  time 
of  the  conveyance  is  on  the  party  claim- 
ing that  the  deed  is  invalid. 

2.  And  in  such  case,  where  the  master 
found  that  the  grantor,  at  the  time  of 
conveyance,  was  neither  wholly  incom- 
petent, nor,  unaided,  fully  competent  to 
understand  the  nature  of  the  transac- 
tion, but  thought  that,  under  proper 
advice,  which  it  did  not  appear  she  had, 
she  could  have  understood  it,  and  have 
had  papers  drawn  that  would  have 
effectuated  her  intentions,  the  court 
refused  to  set  aside  the  deed,  holding 
from  all  the  findings  of  the  master  that 
it  could  not  be  said  that  she  did  not  un- 
derstand in  a  reasonable  manner  the 
nature  and  effect  of  what  she  was  do- 
ing; and  this,  although  the  grantor  in- 
tended to  take  back  an  obligation  for 
her  support  during  life,  secured  on  the 
farm  conveyed,  but  by  mistake,  got 
only  a  life  lease. 

(Taft  and  Rowell,  .TJ.,  dissent). 
(Orleans  Filed  April  5. 1887.) 

BILL  in  chancery.  Heard  on  the  pleadings 
and  a  special  master's  report.  February 
Term,  1886.  Orleans  County,  Ross,  Chancellor. 
Decree  that  the  defendants  reconvey  the  prem- 
ises to  the  orator.  Reversed. 

The  bill  was  brought  to  have  set  aside  a 
deed  executed  by  the  plaintiff's  intestate,  Mrs. 
Emily  Clark,  to  the  defendant  wife.  When 
the  suit  was  commenced,  the  plaintiff  was 
guardian  of  Mrs.  Clark,  who  has  since  de- 
ceased. The  bill  alleged  the  incapacity  of  Mrs. 
Clark,  and  that  the  defendants  procured  the 
deed  to  be  executed  by  taking  advantage  of 
her  insane  condition,  relationship,  etc. 

The  farm  in  question  was  worth  from  $1,200 
to  $1,500.  The  intestate,  at  the  time  of  the  con- 
veyance, was  seventy-six  or  seventy-seven  years 
old,  and  living  with  the  defendants  at  their 
house.  The  master  found:  "The  intestate  and 
Mrs.  Flint  stood  in  very  intimate  confidential 
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relations.  *  *  *  There  is  no  direct  testimony 
that  Mrs.  Flint  suggested  the  giving  of  the 
deed.  I  think  and  and  it  was  the  suggestion 
of  the  intestate."  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

Messrs.  L.  Lewis,  J.  C.  Burke,  and  C.  A. 
Prouty,  for  defendants: 

Transactions  like  this  have  been  sustained  by 
many  courts. 

Horn  v.  Howe,  99  Mass.  88;  Hadley  v.  Lati- 
mer, 8  Yerg.  587;  Nace  v.  Boyer,  80  Pa-  99,  111; 
DarweU  v.Kmcland,  88  Ind.  842;  Harrison  v. 
Guest,  6  De  G.  M.  &  G.  424. 

"The  mere  fact  that  a  person  is  of  weak  un- 
derstanding, if  there  be  no  fraud  or  imposition, 
is  not  an  adequate  cause  for  relief." 

80  Pa.  99. 

If  Mrs.  Clark  had  sufficient  mind  to  know 
what  property  she  had,  what  she  wished  to  do 
with  it,  and  what  she  in  fact  did  with  the  farm 
when  she  made  the  conveyance,  the  deed  should 
stand. 

Graham  v.  Pancoast,  30  Pa  89  ;  Aiman  v. 
Stout,  6  Wright,  114. 

The  burden  of  proof  is  upon  the  orator.  He 
must  make  out  that  his  intestate  was  incom- 
petent when  she  gave  the  deed.  The  kind  of 
insanity  which,  when  once  proved,  is  presumed 
to  continue,  must  be  of  a  continuing  nature. 

Hicks  v.  Whittemore,  4  Met.  545;  Hatley  v. 
Webster,  21  Me.  468;  Trish  v.  Newell,  62  Dl 
196;  Carpenter  v.  Carpenter,  8  Bush  (Ky.),  284; 
Redf.  Wills.  §  92. 

The  crucial  test  in  all  these  cases  is  the  qual- 
ity of  the  act  itself.  If  the  act  be  rational,  then 
the  person  who  has  performed  it  will  be  pre- 
sumed to  be  rational,  although  the  contrary 
may  be  shown. 

I  Jarm.  Wills,  87,  69;  Cartwrighl  v.  Cart- 
wright,  1  Phill.  90. 

Messrs.  Edwards,  Dickennan,  &  Young, 
for  orator: 

A  conveyance  will  be  set  aside  if  it  is  shown 
that  the  grantor,  at  the  time,  had  not  sufficient 
understanding  to  know  the  nature  and  conse- 
quences of  his  act. 

Dap  v.  Seley,  17  Vt.  542;  Doty  v.  Hubbard, 
55  Vt.  278. 

The  contracts  of  persons  of  weak  understand- 
ing, and  who  are  thereby  liable  to  imposition, 
will  be  held  void  in  courts  of  equity,  if  the  na- 
ture of  the  act  or  contract  justifies  the  conclu- 
sion that  the  party  has  not  exercised  a  deliber- 
ate judgment,  but  that  he  has  been  imposed 
upon,  or  overcome,  by  cunning  or  undue  in- 
fluence. 

Mann  v.  Betterly,  21  Vt.  826;  Harding  v. 
Handy,  11  Wheat.  125  (24  U.  S.  bk.  6,  L.  ed. 
485). 

Taking  an  unfair  advantage  of  another's 
weakness  of  mind  is  undue  influence. 

II  Rep.  152. 

When  a  person  from  mental  weakness  is 
likely  to  be  influenced  by  others,  transactions 
entered  into  by  such  person,  without  independ- 
ent advice,  will  be  set  aside,  if  there  is  any  un- 
fairness in  them. 

Field,  /. ,  in  Alore  v.  Jewell,  94  U.  S.  506  (bk. 
24,  L.  ed.  262).   See  2  Mason,  278. 

It  is  said  in  Story,  Eq.  £  828:  "On  the  whole, 
the  doctrine  may  be  generally  stated  that, 
wherever  confidence  is  reposed,  and  one  party 
has  it  in  his  power,  in  a  secret  manner,  for  his 
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own  advantage,  to  sacrifice  those  interests 
which  he  is  bound  to  protect,  he  will  not  be 
permitted  to  hold  any  such  advantage." 

Gibson  v.  Jeye*,  6  Ves.  Jr.  278;  Clarkson  v. 
Eanway,  2  P.  Wms.  203;  Eaton  v.  Eaton,  87 
N.  J.  L.  108;  Beasley,  Ch.  J.,  Lozearv.  Shield*, 
28  N.  J.  511;  HiU  v.  Day,  84  N.  J.  Eq.  160; 
Earl  v.  Hosiery  Co.  86  N.  J.  Eq.  188;  Chitty, 
Cont.  130;  Shelf ord,  Lunacy,  266;  Dennett  v. 
Dennett,  44  N.  H.  58;  Converse  v.  Converse,  21 
Vt.  168. 

In  the  case  of  a  contract  between  parent  and 
child,  the  law  requires  the  utmost  good  faith 
between  the  parties. 

Story,  Eq.  218, 288;  GaUatian  v.  Gunning- 
ham,  8  Cow.  207;  Conant  v.  Jackson,  16  Vt. 
350;  2  Phill.  Ev.  (C.  &  H.  Notes)  801. 

A  contract  consummated  by  any  superior  in- 
fluences or  advantage  of  position  may  be  set 
aside  as  being  unconscionable. 

Powers,  J.,  in  Bailey  v.  Woodbury,  50  Vt. 
169.  See  Harrington  v.  Grant,  54  Vt.  240 ; 
Chitty,  Cont  977;  2  Lead.  Cas.  Eq.  (W.  &  T. 
Notes)  556, 583,  1193. 

The  burden  was  on  the  defendant  to  prove 
that  the  transaction  was  righteous,  and  that  the 
donor  voluntarily  and  deliberately  did  the  act, 
knowing  its  nature  and  effect. 

Todd  v.  Gove,  83  Md.  188;  1  Dan.  Ch.  4th 
ed.  852;  Parker  v.  Parker  (N.  J.),  4  Cent.  Rep. 
67;  ParJUt  v.  Lawless,  4  Eng.  Rep.  (Moak, 
Notes)  692. 

Lunacy  being  established,  the  proof  is  thrown 
upon  the  party  alleging  a  lucid  interval;  and  he 
must  establish,  beyond  a  mere  cessation  of  the 
violent  symptoms,  a  restoration  of  mind  suffi- 
cient to  enable  the  party  soundly  to  judge  of 
the  act. 

BaU  v.  Warren,  9  Ves.  Jr.  605. 

If  derangement  be  proved  at  any  particular 
period,  it  is  presumed  to  continue  until  dis- 
proved, unless  it  was  accidental,— caused  by 

1  Greenl.  Ev.  §  42;  2  Id.  §  689;  Hicks  v. 
Whittemore,  4  Met.  545;  8  Stark.  Ev.  1709;  4 
Greenl.  Cruise,  412;  Judge  of  Probate  v.  Stone, 
44N.H.594. 

RowelL  J.,  delivered  the  opinion  of  the 
court: 

Toe  deed  in  question  was  given  on  June  14, 
1882,  and  it  appears,  among  other  things,  that 
from  about  1877  or  1878,  the  intestate  had  had 
spells  of  pain  in  her  head, — probably  due  to  a 
gradual  softening  of  the  brain,— when  she  was 
partially  and  sometimes  wholly  incapacitated 
from  apprehending  or  doing  any  business;  and, 
at  her  best,  she  was  not  intellectually  what  she 
used  to  be,  but  was  gradually  failing  and  los- 
ing her  intellectual  power.  The  master  does 
not  find  that  she  was  having  one  of  her  "bad 
spells"  the  day  the  deed  was  executed,  nor,  if 
the  burden  was  on  the  defendants  to  show  it, 
that  she  was  not  having  one;  but  he  does  find 
that  she  was  then  neither  wholly  incompetent 
nor,  unaided,  fully  competent  to  understand 
and  comprehend  the  nature  of  the  transaction 
she  was  engaged  in  when  she  gave  the  deed. 
He  thinks,  and  it  is  treated  that  be  finds,  that 
under  proper  and  impartial  advice, — which  it 
does  not  appear  she  had,— she  could  have 
understood  it,  and  have  bad  papers  drawn  that 
would  have  effectuated  her  intention,  which 
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was  to  convey  the  farm  to  Mrs.  Flint,  and  take 
back  an  obligation  for  her  support  during  life, 
secured  on  the  farm;  and  this  intention  was 
formed  because  she  remembered  the  past  to  the 
disadvantage  of  ber  sons  as  compared  with  her 
daughter.  The  jriving  of  the  deed  was  her 
suggestion,  and  it  does  not  appear  that  either 
Mrs.  Flint,  or  anyone  on  her  behalf,  ever  said 
anything  to  ber  about  it;  but  the  master  finds 
that  she  never  would  have  conveyed  the  farm 
to  Mrs.  Flint  and  taken  back  a  life  lease  of  it, 
if  she  had  fully  comprehended  what  she  was 
doing. 

This  deed  is  not  regarded  as  unreasonable, 
nor  as  lacking  consideration,  nor  as  having  been 
obtained  by  fraud  or  other  unfairness. 

It  was  reasonable  and  natural  that  the  intes- 
tate should  desire  to  secure  her  support  with  a 
daughter  who  had  always  been  so  kind  and  help- 
ful to  her,  and  of  whom  she  thought  so  much; 
and  had  ber  support  been  secured,  as  the  in- 
tention was,  it  certainly  would  afford  sufficient 
and  adequate  consideration  to  uphold  the  deed 
as  between  the  parties,  and  equity  would  prob- 
ably have  compelled  its  security  as  intended. 

.The  case  then  comes  to  this:  Upon  the  find- 
ings of  the  master,  it  is  held  that  the  intestate 
was  mentally  incapable  of  making  the  deed  in 
question? 

As  to  the  measure  of  ber  capacity,  the  rule 
is  that  she  must  have  had  enough  to  enable 
her  to  understand  and  comprehend  in  a  reason- 
able manner  the  nature  and  effect  of  the  busi- 
ness she  was  doing.  Lozear  v.  Shields,  28  N. 
J.  Eq.  509;  Hill  v.  Day,U  N.  J.  Eq.  150;  Day  v. 
Seeley,  17  Vt.  542;  Core  v.  Gibson,  18  Mees.  &  W. 
623;  Story,  Sales,  §§  10, 12;  1  Benj.  Sales,  §  82. 

Her  mental  incapacity  not  being  permanent 
and  continuous,  but  only  by  spells,  and  the 
act  being  reasonable  and  natural,  the  burden 
of  proof  was  on  the  plaintiff  to  show  inca- 
pacitv  at  the  time  in  question,  which  he  has 
failed  to  do;  for  the  intestate  understood  her 
relation  to  her  children,  was  mindful  of  their 
merits  and  demerits,  knew  of  what  her  prop- 
erty consisted,  suggested  the  giving  of  the 
deed,  intended  to  convey  her  farm  to  Mrs. 
Flint  and  have  her  support  upon  it,  but,  by  a 
very  natural  mistake,  especially  among  laymen, 
got  only  a  "life  lease,  which  is  the  current 
term  of  the  common  people  to  express  what 
these  parties  intended;  told  what  disposition 
she  was  going  to  make  of  all  ber  other  prop- 
erty, and  looked  at  it  that  the  life  lease  was  all 
she  was  going  to  have  for  her  support. 

On  these  and  the  other  findings  it  cannot  be 
said  that  she  did  not  understand  and  compre- 
hend in  a  reasonable  manner  the  nature  and 
effect  of  what  she  was  doing  when  she  gave 
the  deed;  and  so  the  deed  must  stand.  This 
view  renders  it  unnecessary  to  consider  whether 
the  inquest  of  lunacy  was  competent  evidence 
or  not. 

Decree  reversed  and  cause  remanded,  with 
mandate  that  the  bill  be  dismissed,  with  costs. 

Taft  and  Row  ell,  JJ. ,  dissent,  thinking  the 
findings  based  on  competent  evidence,  and  that, 
in  the  circumstances,  it  appearing  that  the  in- 
testate was  not  fully  competent  without 
the  aid  of  proper  and  impartial  advice  to  un- 
derstand the  nature  of  the  transaction  she  was 
engaged  in  at  the  time  she  gave  the  deed,  it 
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devolved  upon  the  defendants  to  show  that  she 
had  such  advice,  and  did  understand  the  nature 
of  the  transaction.  Mr.  Pomeroy  says  that,  in 
cases  of  real  mental  weakness,  a  presumption 
arises  against  the  validity  of  the  transaction, 
and  that  the  burden  rests  upon  the  party  claim- 
ing the  benefit  of  the  conveyance,  to  show  its 
perfect  fairness  and  the  capacity  of  the  other 
party.   2  Pom.  Eq.  §  947. 


Edward  W.  LIDDELL, 

v. 

James  8.  WI8WELL. 

1.  A  discharge  in  bankruptcy  is  a  bar 

to  a  liability  of  a  surety  for  his  princi- 
pal, but  not  to  the  equitable  liability 
between  cosureties  in  an  action  for 
contribution,  when  the  payment  was 
subsequent  to  the  discharge. 

2.  In  an  action  by  a  cosurety  for  contri- 
bution, the  share  to  be  recovered  is 
determined  by  the  number  of  solvent 
cosureties  in  this  State. 

(Rutland  Filed  April  5, 1887.) 

ASSUMPSIT  for  contribution. 
Plea  of  discharge  in  bankruptcy.  Heard 
by  the  court  on  the  pleadings  and  an  agreed 
statement,  September  Term,  1886,  Veazey,  J., 
presiding.  Judgment  pro  forma  for  the  plain- 
tiff to  recover  one  third  of  the  judgment  paid 
by  him. 

The  plaintiff,  defendant,  and  seven  others 
executed  a  joint  and  several  promissory  note 
for  $300,  payable  one  day  after  date  to  D.  L. 
Dawley  or  bearer,  who  also  was  one  of  the 

Xers,  to  raise  money  to  fit  up  a  club-room,  in 
ch  they  were  all  interested. 
Dawley  received  the  note,  advanced  the 
money,  which  was  used  for  the  purposes  in- 
tended, and  afterwards  sold  the  note  to  one 
Fisher,  who  obtained  a  Judgment  on  it  against 
the  plaintiff.  Fisher  sold  the  judgment  to  one 
Davis,  who  obtained  a  second  judgment  against 
the  plaintiff,  which  was  paid  by  hi  m.  Before  it 
was  paid  the  defendant  received  his  discharge 
in  bankruptcy  in  the  United  States  District 
Court  from  all  debts  and  liabilities  provable 
under  the  United  States  Bankrupt  Act.  Daw- 
ley removed  to  Colorado  and  died  there,  leav- 
ing a  solvent  estate;  but  at  the  time  this  suit 
was  instituted,  of  the  nine  signers  to  the  note, 
all  that  remained  in  this  State  and  solvent  were 
the  plaintiff,  defendant,  and  the  estate  of  one 
other. 

Messrs.  Bromley  &  Clark,  for  the  defend- 
ant: 

The  discharge  is  a  bar  to  this  action.  The 
note  was  provable  under  the  Bankrupt  Act  by 
the  original  creditor.  The  plaintiff,  being  un- 
der a  direct  liability  to  the  creditor,  should  nave 
proved  the  same. 

U-  8.  Bankr.  Act,  8  19;  Swain  v.  Barber,  29 
Vt.  292;  Mace  v.  Well*,  7  How.  272  (Bk.  12,  L. 
ed.  698);  Dean  v.  Speakman,  7  Blackf.  817; 
Frentress  v.  Markle,  2  Greene  (Iowa),  568;  Clark 
v.  Porter,  25  Pa.  141. 

The  reason  of  the  rule  in  cases  of  cosureties 
does  not  apply,  as  both  parties  to  this  action 
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were  principals.  The  court  erred  in  the  rule 
of  damages.  The  plaintiff  can  call  upon  the  co- 
obligors  who  reside  out  of  the  State  for  contri- 
bution, as  well  as  upon  those  residing  here;  and 
only  those  who  are  insolvent  should  have  been 
excluded  in  determining  the  defendant's  liabil- 
ity. 

Mr.  Henry  A.  Barman,  for  the  plaintiff: 

The  claim  of  a  cosurety  for  contribution, 
both  by  the  English  and  American  Bankrupt 
Acts,  is  not  discharged. 

Clement*  v.  Langley,  5  Barn.  &  Ad.  372;  Wal- 
lit  v.  Swinburne,  1  Exch.  203;  Alsop  v.  Price, 
1  Dougl.  160;  Swain  v.  Barber,  29  Vt,  292; 
Dunn  v.  Sparks,  1  Ind.  897;  Goes  v.  Gibson,  8 
Humph.  191,  Dole  v.  Warren,  82  Me.  94. 

The  plaintiff  was  bound  to  pursue  only  sol- 
vent cosureties  that  were  in  this  State. 

Jones  v.  Blanton,  6  Ired.  Eq.  115. 

Ross,  J.,  delivered  the  opinion  of  the  court: 
There  were  nine  signers  to  the  note  of  April 
1,  1872.  Between  themselves,  each  signer  was 
principal  for  the  payment  of  one  ninth  of  the 
note,  was  surety  to  each  other  signer  for  the 
payment  of  one  other  ninth,  and  cosurety  for 
the  payment  of  the  other  seven  ninths.  These 
relations  the  plaintiff  had  to  each  of  the  other 
signers.  He  had  been  compelled  to  pay  the 
whole  note  with  an  accumulation  of  interest 
and  costs.  He  seeks  contribution  from  the  de- 
fendant. The  defendant  has  interposed  his  dis- 
charge in  bankruptcy,  obtained  before  the 
plaintiff  was  compelled  to  make  payment.  As 
to  the  ninth  of  the  note  for  the  payment  of 
which  the  plaintiff  was  principal,  he  has  no 
right  of  contribution  from  anyone  regardless 
of  the  defendant's  discharge  in  bankruptcy. 
To  the  ninth  of  the  note  for  the  payment  of 
which  the  defendant  was  principal  and  the 
plaintiff  bis  surety,  we  think  the  discharge  in 
bankruptcy  is  a  bar.  It  was  held  to  be  so  un- 
der the  bankrupt  law  of  1841.  The  plaintiffs 
right  to  indemnity  arises  from  the  contract  of 
suretyship.  The  law  of  1841  allowed  contin- 
gent demands  to  be  proved,  and  the  liability-  of 
a  surety  for  bis  principal  was  held  to  be  such 
a  demand;  a  demand  arising  from  the  contract 
itself.  A  distinction  was  taken  between  a  con- 
tingent demand  and  a  contingency,  whether  a 
demand  will  ever  exist.  The  liability  of  a 
surety  for  his  principal  was  held  to  be  the 
former;  and  the  equitable  liability  between  co- 
sureties, to  sustain  the  burden  of  suretyship 
equally,  to  be  the  latter.  Hence,  while  the 
former  was  held  to  be  barred  by  a  discharge 
under  the  law  of  1841,  the  latter  was  held  not 
to  be  barred  when  the  payment  was  subsequent 
to  the  discharge.    Swain  v.  Barber,  29  Vt.  292. 

By  the  bankrupt  law  of  .1867  all  provable 
claims  and  demands  are  barred  by  a  discharge. 
It  provides  for  proving  "contingent  debts  and 
liabilities  contracted  by  the  bankrupt,"  in  two 
ways:  First,  by  proving  the  whole  claim  and 
receiving  a  dividend  thereon,  if  the  contingency 
happen  before  the  order  for  final  dividend;  sec- 
ond, by  having  the  value  of  such  debt  or  lia- 
bility ascertained  under  an  order  of  the  court, 
proving  and  receiving  a  dividend  on  the  amount 
so  ascertained.  The  liability  of  the  principal 
to  indemnify  his  surety  is  a  contract  liability, — 
a  direct  liability  of  the  surety  to  the  creditor,  in 
actual  existence,  provable  under  the  bankrupt 
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law  of  1841,  though  the  surety  had  paid  noth- 
ing thereon.  Mace  v.  Wells,  7  How.  272  [48  U. 
S.  bk.  12,  L.  ed.  698].  The  bankrupt  law  of 
1867  also,  as  we  have  seen,  permits  such  liabil- 
ities to  be  proved.  Hence,  for  the  ninth  of  the 
note  for  the  payment  of  which  the  plaintiff  was 
the  surety  of  the  defendant,  the  defendant's  dis- 
charge in  bankruptcy  is  a  bar. 

The  plaintiff  and  defendant  were  cosureties 
for  the  payment  of  the  other  seven  ninths. 
When  the  defendant  obtained  his  discharge,  no 
contingent  liability  for  contribution  existed  in 
favor  of  the  plaintiff, — only  a  contingency  that 
such  a  liability  might  thereafter  arise,  if  the 
plaintiff  should  ultimately  be  obliged  to  bear 
more  than  his  proportionate  share  of  the  com- 
mon burden  that  might  be  cast  upon  him  in  the 

Eiut  of  that  part  of  the  note  for  which 
fere  cosureties.  The  implied  obligation 
defendant  to  bear  his  proportionate  share 
of  the  common  burden  resting  on  all  the  cosure- 
ties is  not  regarded  as  arising  from  contract,  but 
from  an  equitable  duty  which  the  sureties  are 
supposed  to  be  cognizant  of  and  assent  to  at  the 
time  they  enter  into  the  contract  of  suretyship. 
Doing  v.  Winchelsea,  1  White  &  T.  Lead. 
Cas,  Eq.  100,  note,  184,  and  cases  there  cited. 
In  Maton  v.  Lard,  20  Pick.  447,  Shaw.lCft. 
says:  "  The  action  of  assumpsit  for  contri- 
bution is  founded  purely  upon  equitable  prin- 
ciples. It  proceeds  upon  the  broad  ground 
that  when  two  or  more  are  subject  to  a  loss  or 
burden  common  to  all,  and  one  bears  the  whole 
or  a  disproportionate  part,  it  lays  an  equitable 
claim  for  contribution  from  those  who  are 
thereby  pro  port  ionably  relieved."  The  doc- 
trine thus  announced  has  been  adopted  by  this 
court  in  Mills  v.  Hyde,  19  Vt.  59;  Strong  &  Buck 
v.  Mitchell,  19  Vt.  644 

Not  being  a  contingent  liability  contracted 
by  the  defendant,  existing  at  the  time  of  his 
discharge,  it  was  not  provable  against  his  es- 
tate in  bankruptcy,  and  is  not  barred  by  his 
discharge. 

On  the  facts  shown  by  the  agreed  case,  the 
plaintiff  is  under  no  more  duty  to  go  into  a  for- 
eign jurisdiction  and  attempt  to  secure  some 
indemnity  from  the  estate  of  D.  L.  Dawley  than 
is'the  defendant.  It  may  be  doubtful  if  any- 
thing can  be  secured  from  that  estate;  and  if 
there  can  be  it  will  doubtless  be  attended  with 
trouble  and  expense.  Prom  the  equitable  prin- 
ciples which  control  this  class  of  liabilities,  the 
plaintiff  and  defendant  are  in  duty  bound  to 
share  equally  the  common  burden.  Hence  the 
defendant  cannot  be  heard  to  claim  that  it  is 
the  duty  of  the  plaintiff  to  go  to  the  distant 
State  of  Colorado  and  endeavor  to  secure  some- 
thing from  the  estate  of  Dawley  to  relieve  the 
defendant  from  a  part  of  the  common  burden 
now  resting  wholly  on  the  plaintiff.  It  is  held 
in  this  State,  and  generally,  that  insolvency  of 
one  or  more  of  the  cosureties  is  regarded  in  ac- 
tions at  law  for  contribution,  and  that  the  share 
to  be  recovered  by  one  who  has  paid  the  whole 
debt  is  determined  by  the  number  of  solvent 
sureties;  and  it  has  been  held  by  other  courts 
that  removal  from  the  State  is,  for  this  purpose, 
equivalent  to  insolvency.  1  Lead.  Cas.  Eq.  §84; 
Boardman  v.  Paige,  11  N.  H.  481. 

The  pro  forma  judgment  of  the  County  Court 
is  reverted,  and  judgment  rendered  for  the  plain- 
tiff to  recover  one  third  of  seven  ninths  of  the  debt 
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and  costs  paid  by  him  August  6,  1885,  with  in 
terest  thereon  since  August  6,  1885,  and  his 
costs. 


Charles  C.  WILLARD 
v. 

TOWN  OP  SHERBURNE. 

1.  In  an  action  to  recover  for  an  injury 

caused  by  the  insufficiency  of  a  bridge 
while  the  plaintiff  was  walking  on  it 
at  night,  under  a  notice  stating :  "  My 
back  and  spine  were  injured  and  made 
lame  for  the  whole  length  thereof,  in- 
cluding neck,  and  my  back  was  badly 
strained  and  made  stiff,  so  much  so  that 
I  have  not  been  able  to  raise  or  move  my 
head  since  the  injury;  *  *  *  and  I  have 
suffered,  and  still  am  suffering,  great 
pain  in  my  head,  brain,  jaw,  back,  spine, 
neck,"  etc.,  evidence  of  an  injury  to 
the  neck  was  held  admissible. 

2.  The  late  statutes  (Rev.  Laws,  §  8111; 
Acts  1882,  No.  18)  have  not  changed  the 
liability  of  towns  for  damages  hap- 
pening on  bridges. 

(Rutland  Filed  April  15, 1887.) 

ACTION  on  the  case  to  recover  for  injuries 
claimed  to  have  been  received  through  the 
insufficiency  of  a  bridge  in  the  defendant  town. 
Trial  by  jury,  September  Term,  1886,  in 
Rutland  County,  Veazey,  J.,  presiding.  Judg- 
ment for  the  plaintiff.  Affirmed. 

The  plaintiff's  testimony  tended  to  show  that 
on  the  night  of  October  21,  1884,  while  he  was 
walking  over  the  defendant's  bridge,  he  hit 
his  foot  against  a  log  on  the  west  end  of  the 
bridge  and  fell  over  into  the  river  and  thereby 
received  the  injuries  complained  of;  and  that 
the  only  guard  on  either  side  of  the  bridge  was 
a  log  from  eleven  to  thirteen  inches  in  di- 
ameter. The  defendant's  evidence  tended 
to  show  that  the  plaintiff  did  not  fall  off 
the  bridge,  but  that  he  walked  off  a  bank  wall 
several  feet  north  of  the  bridge;  and  that  the 
night  was  sufficiently  light  so  that  the  bridge 
could  be  seen.  The  defendant  requested  the 
court  to  charge  that  there  could  be  no  recovery 
if  the  bridge  was  sufficient  as  a  structure  to 
carry  the  plaintiff  safely;  that  the  law  did  not 
give  damages  to  the  traveler  where  the  injury 
resulted  by  reason  of  his  falling  off  a  bridge 
through  want  of  a  railing  or  muniment.  But 
the  court  instructed  the  jury  that  the  Act  of 
1882,  No.  18,  left  the  obligation  of  the  town  as 
to  the  bridge  as  it  was  before  that  statute  was 
passed;  and  that  the  town  was  bound  to  keep 
the  bridge  in  sufficient  condition  as  to  its  rail- 
ings as  well  as  its  strength. 
Mr.  J.  C.  Baker,  for  defendant,  cited— 
Rev.  Laws,  §  3111;  Nonrsc  v.  Victory,  51 
Vt.  275;  Perry  v.  Putney,  52  Vt.  583. 

Messrs.  A.  F.  Walker  and  M.  H.  God- 
dard,  for  plaintiff,  cited — 

Fassett  v.  Boxbury,  55  Vt.  552;  Pratt  v.  Sher- 
burne, 58  Vt.  370,  as  to  the  sufficiency  of  the 
notice;  and  as  to  the  liability  of  the  town, 
Sicifl  v.  Newbury,  86  Vt.  855;  Drew  v.  Sutton, 
55  Vt.  586;  Bagley  v.  Ludlmo,  41  Vt.  484; 
Olidden  v.  Beading,  88  Vt.  52.  s-* 
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Howell,  J.,  delivered  the  opinion  of  the 
court: 

Testimony  as  to  injury  of  plaintiff's  neck 
was  objected  to  because  the  notice  did  not  suf- 
ficiently describe  any  injury  to  the  neck.  The 
notice  says:  "My  back  and  spine  were  injured 
and  made  lame  for  the  whole  length  thereof, 
including  neck,  and  my  back  was  badly 
strained  and  made  stiff,  so  much  so  that  I  have 
not  been  able  to  raise  or  move  my  head  since 
the  injury;  *  *  *  and  I  have  suffered,  and 
still  am  suffering,  great  pain  in  my  head, 
brain,  jaw,  back,  spine,  neck,"  etc.  In  all  this 
the  neck  is  designated  as  one  place  of  injury, 
and  the  effect  of  the  injury  to  the  back,  spine, 
and  neck  is  described  to  be  such  that  he  has 
not  been  able  to  raise  or  move  his  head  since 
the  injury,  and  has  suffered  great  pain  in  those 
parts;  and  the  testimony  incorporated  into  the 
exceptions  shows  that  at  the  time  of  trial 
even,  neither  the  part  of  the  body  injured,  nor 
the  extent  and  effect  of  the  injury,  could  be 
designated  and  described  with  much  if  any 
greater  certainty  than  they  were  in  the  notice; 
and  the  notice  was  sufficient  to  let  in  the  testi- 
mony objected  to. 

It  is  claimed  that  bridges  must  now  be  in- 
sufficient structures  in  order  to  make  towns 
liable  for  damages  happening  thereon,  and  that 
an  insufficiency  as  a  highway  merely  is  not 
enough.  But  we  discover  no  intention  on  the 
part  of  the  Legislature  to  make  any  change  in 
this  respect,  and  think  the  law  stands  as  it 
always  has  as  far  as  bridges  are  concerned. 

Judgment  affirmed. 


HACKETT  etux., 
v. 

AMSDEN. 

1.  In  an  action  by  a  wife  to  recover  for 
her  property  taken  on  an  execution  by 
her  husband's  creditor,  the  declara- 
tions of  the  husband,  made  after  the 
taking,  in  effect  that  he  was  the  owner, 
are  not  admissible  to  rebut  his  declara- 
tions made  before  the  taking  and 
against  his  interest,  which  had  been  re- 
ceived in  favor  of  the  wife. 

2.  Testimony  was  not  admissible  to  prove 
that  a  witness  "had  never  heard"  that 
the  property  was  claimed  to  be  the 
wife's. 

(Windsor  Filed  April  15, 1887.) 

TRESPASS  and  trover  to  recover  for  prop- 
erty claimed  to  be  the  sole  and  separate 
properly  of  the  plaintiff  wife,  which  was  sold 
by  the  defendant  on  an  execution  against  the 
plaintiff  husband.  Trial  by  jury,  December 
Term,  1885,  Windsor  County,  Taft,  pre- 
siding. Verdict  for  the  plaintiffs.  Judgment 
affirmed. 

Mr.  S.  M.  Pingree,  for  plaintiffs. 

Mr.  William  E.  Johnson,  for  defendant. 

Royce,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Testimony  was  introduced  by  the  plaintiffs 
tending  to  show  that  the  property  in  question 
in  this  suit  was  the  separate  property  of  the 
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plaintiff  wife,  and  that  the  plaintiff  husband 
had  on  different  occasions  admitted  it  to  be,  or 
spoke  of  it  as,  such  separate  property.  To  re- 
but this  the  defendant  offered  to  show  that, 
after  the  taking  of  the  property,  the  plaintiff 
husband  made  different  statements,  or  declara- 
tions, as  to  the  ownership. 

The  action  is  founded  upon  a  claim  of  title  to 
the  property  in  question,  in  the  plaintiff  wife. 
As  a  part  of  the  evidence  of  such  title,  admis- 
sions or  declarations  of  the  husband,  made  while 
he  was  living  with  the  wife  and  in  possession 
and  management  of  the  property,  before  any  con- 
troversy had  arisen,  and  when  his  interest  would 
have  been  in  favor  of  claiming  the  property  as 
his  own,  to  the  effect  that  the  property  was  in 
fact  the  wife's,  were  admitted.  Having  thus 
disclaimed  ownership  of  the  property  at  all 
times  previous  to  its  taking  by  the  defendant, 
and  the  case  disclosing  nothing  whatever  which 
has  any  tendency  to  prove  title_  or  interest  in 
him,  we  can  conceive  of  no  principle  of  law 
which  would  allow  the  title  of  the  wife— which 
is  the  only  material  thing  in  issue — to  be  affect- 
ed by  declarations  or  statements  of  the  husband 
after  the  property  had  been  taken  from  his  pos- 
session. 

Further  than  this,  the  law  is  well  settled  that 
declarations  of  a  party  in  possession  of  property 
are  admissible  against,  but  not  in  favor  of,  one 
claiming  title  under  him,  in  a  case  of  this  char- 
acter.  1  Phill.  Ev.  812,  and  notes. 

The  offer  to  show  by  a  witness  that  he  resid- 
ed near  the  plaintiffs  and  "had  never  heard" 
that  the  property  was  claimed  to  be  the  wife's, 
was  clearly  inadmissible.  Such  evidence  could 
have  no  tendency  whatever  to  prove  that  the 
title  was  or  was  not  in  the  wife,  and  was  prop- 
erly rejected.  Crawford  v.  Ryan  (Pa.),  5  Cent. 
Rep.  900. 

The  judgment  is  affirmed. 


A.  T.  &  E.  BALDWIN 

c. 

H.  M.  DOUBLEDAY. 

1.  A  special  verdict  containing  incon- 
sistent findings  will  be  sustained, 

when  they  are  made  immaterial  by  other 
findings  in  the  same  verdict. 

2.  When  hemlock  bark  has  been  sold,  de- 
livered, and  accepted,  and  the  vendee 
has  assumed  control  of  it  as  owner,  the 
title  vests  in  him  at  once,  although 
the  bark  had  never  been  measured*; 
and  if  it  is  destroyed  by  fire,  the  loss 
falls  upon  the  vendee. 

8.  The  plaintiffs  sold  and  delivered  to 
the  defendant  a  large  quantity  of  bark, 
on  grounds  near  the  depot.  The  greater 
part  of  it  had  been  loaded  on  the  cars, 
measured,  and  shipped,  when  a  fire  oc- 
curred and  destroyed  the  rest.  The  jury 
found  that  the  defendant  accepted  the 
whole  of  it.  Held,  that  the  acceptance 
operated  to  pass  the  title  to  the  bark 
in  gross  to  the  defendant. 

4.  Where  one,  on  the  taking  of  a  deposi- 
tion, makes  a  general  objection  to  a 


•C/.  Cornell  v.  Clark  (N.  Y.),  6  Cent.  Rep.  506. 
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part  of  an  interrogatory,  be  cannot  on 
trial  enlarge  his  objection  to  include 
the  whole. 
5.  Tbe  declarations  of  an  agent  are  not 
admissible  against  a  principal,  un- 
less made  at  the  very  time  he  is  doing 
an  act  that  he  was  authorized  to  do,  and 
concerning  the  act  that  be  is  then  doing. 

(Orange  County  March  28, 1887.) 

GENERAL  ASSUMPSIT.  Pleas:  general 
issue  and  special  pleas  in  bar.  Trial  by 
jury,  June  Term,1884.  Orange  County  ,Rowell, 
J.,  presiding.  Judgment  for  the  plaintiffs  on 
a  special  verdict  to  recover  $1,487.50  for  175 
cords  of  bark  burned,  $89.49,mterest,and  $4.01, 
the  balance  of  bark  actually  carred.  Affirmed. 

The  action  was  brought  to  recover  the  bal- 
ance of  the  purchase  price  of  a  quantity  of  hem- 
lock bark  bargained  and  sold  by  the  plaintiffs 
to  the  defendant,  under  a  certain  written  con- 
tract, of  which  the  following  is  a  copy: 

"  Wells  River,  Vt.,  August  2, 1882. 
This  is  to  certify  that  I  have  sold  to  H.  M. 
Doubleday,  this  day,  what  hemlock  bark  now 
peeled,  and  what  we  may.  peel  this  season. 
The  same  being  800  cords,  more  or  less,  to  be 
measured  on  the  ground  or  in  the  car,  as  most 
convenient  to  me. 

A.  T.  &  E.  Baldwin,  Jr. 
If  measured  in  the  car,  to  be  shrunk  one  inch 
to  foot  in  height,  and  one  foot  inside  in  length 
of  car.  Cash  to  be  paid  $8.50  per  cord;  de- 
livered at  Groton  Pond.  Bark  to  be  good  and 
merchantable,  and  $1,000  to  be  paid  as  soon  as 
possible,  advanced  on  same. 

A.  T.  &  E .  Baldwin,  Jr. 

James  B.  Darling,  Agent." 

The  jury  found: 

Q.  1.  Did  the  defendant  accept  and  assume 
control  as  owner  of  all  tbe  bark  the  plaintiffs 
placed  upon  the  ground  at  Groton  Pond? 

A  Yes. 

Q.  2.  Did  the  defendant  exercise  any  con- 
trol over  any  bark  except  what  he  loaded  into 
the  cars,  or  do  anything  to  such  bark? 

A  Yes. 

Q.  3.  Was  it  the  intention  of  the  parties, 
after  the  making  of  the  contract,  that  the  prop- 
erty in  the  bark  should  pass  to  the  defendant 
when  it  was  piled  and  lay  upon  the  ground, 
and  before  it  was  loaded  into  the  cars? 

A.  Yes. 

Declarations  of  plaintiffs'  agent,  Harris,  were 
admitted  to  impeach  him;  and  defendant  fur- 
ther claimed  that  it  should  be  given  tbe  effect 
of  substantive  evidence  to  show  plaintiffs'  elec- 
tion to  have  the  bark  measured  in  the  car.  But 
the  court  charged  the  jury  that  in  order  to 
make  the  declarations  of  an  agent  evidence 
against  his  principal,  it  must  appear  that  they 
were  made  at  the  very  time  he  was  doing  an  act 
he  was  authorized  to  do,  and  that  they  were 
concerning  an  act  he  was  then  doing.  To  the 
charge  of  the  court  limiting  the  effect  of  said 
declaration  to  impeaching  evidence,  and  re- 
fusing it  the  further  effect  claimed,  the  defend- 
ant excepted. 

The  other  facts  appear  in  tbe  opinion. 

Messrs.  Lamb  ft  Tarbell  and  Heath  St 
WUlarcL  for  defendant- 
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The  court  should  have  gathered  the  intent 
from  the  writing,  and  not  submitted  it  to  the 
jury  to  find. 

1  Add.  Cont.  222;  8/torev.  Wilson,  9  Clark  & 
F.  565;  Preston  v.  Merceau,  2  W.  Bl.  1249;  El- 
gee  Cotton  Cases,  22  Wall.  187  (89  U.  S.  bk.  22. 
L.  ed.  863);  Terry  v.  Wheeler,  25  N.  Y.  525;  Ste- 
phens v.  Santee,  49  N.  Y.  85. 

The  title  of  property  sold  does  not  pass  to  the 
vendee  while  anything  remains  to  be  done  by 
the  vendor,  as  weighing,  measuring,  etc. 

Oibbs  v.  Benjamin,  45  Vt.  124;  Parker  v. 
MitcheU,  5  N.  H.  165;  Ward  v.  Shate,  7  Wend. 
404;  Hutchins  v.  Gilchrist,  28  Vt.  82;  Bale  v. 
Huntley,  21  Vt.  147;  7  Am.  Law  Reg.  239; 
Chitty,  Cont.  396;  1  Selw.  N.  P.  1269;  6  East, 
614. 

The  court  erred  in  its  charge  as  to  the  state- 
ment made  by  the  agent. 

State  v.  Daley,  53  Vt.  442. 

If  a  special  verdict  is  contradictory,  a  new 
trial  will  be  granted. 

Kearney  v.  Chicago  &  St.  P.  R.  Co.  47  Wis. 
634;  Pick  v.  MulhoUand,  48  Wis.  310;  CottriU 
v.  Cramer,  59  Wis.  281;  Bex  v.  Wood/all,  5 
Burr.  2691;  Stearns  v.  Barrett,  1  Mason,  158. 

Messrs.  Smith  &  Sloan,  for  plaintiffs: 

There  was  no  error  in  submitting  the  ques- 
tion to  the  jury,  whether  the  parties  intended 
that  the  title  to  all  the  bark  delivered  should 
pass  to  the  defendant. 

Burrows  v.  Whitaker,  71  N.Y.  291;  Wilkinson 
v.  Holiday,  33  Mich.  886;  Cunningham  v.  Ash- 
brook,  20  Mo.  553;  Kelsea  v.  Haines,  41  N.  H. 
246;  Phillips  v.  BistoUi,  2  Barn.  &  C.  511;  Bolide 
v.  Thwaites,  6 Barn.  &  C.  888;  102  U.S.  59  (Bk. 
26,  L.  ed.  77);  Riddle  v.  Varnum,  20  Pick.  280; 
2  Benj.  Sales,  351,  441;  Mercliants  Nat.  Bank 
v.  Bangs,  102  Mass.  291;  Dyer  v.  LiWry,  61  Me. 
45;  Boswellv.  Green,  25  N.  J.  L.  890;  Browne 
v.  Hare,  8  Hurls.  &  N.  484. 

The  intent  of  the  parties  is  controlling;  and 
the  court  properly  rendered  judgment  for  the 
plaintiffs,  when  the  jury  found  that  the  intent 
was  that  the  title  should  vest  in  the  defendant. 

Carpenter  v.  Brainerd,  87  Vt.  145;  Hunt  v. 
Thurman,  15  Vt.  336;  NewliaU  v.  Langdon,  89 
Ohio  St.  87. 

There  was  an  actual  delivery. 

Redington  v.  Roberts,  25  Vt.  686;  Benj.  Sales, 
1182. 

The  declarations  of  an  agent  in  order  to  bind 
a  principal  must  be  a  part  of  the  res  gestce. 
Upham  v.  Wheeloek,  36  Vt.  27. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  written  contract  of  August  2, 1882,  was 
an  executory  agreement  on  the  part  of  the 
plaintiffs  to  sell  to  the  defendant  800  cords, 
more  or  less,  of  bark,  peeled  and  unpeeled,  de- 
livered at  Groton  Pond  at  $8.50  per  cord,  to  be 
measured  on  the  ground  or  in  the  car  at  the  op- 
tion of  the  plaintiffs. 

The  quality  of  the  bark  is  not  in  dispute;  but 
the  parties  differ  as  to  the  mode  of  measure- 
ment chosen  by  the  plaintiffs;  and  a  special 
verdict  of  the  jury  was  taken  in  which  there  are 
manifestly  inconsistent  findings.  But  we  think 
the  finding  of  the  jury  in  answer  to  the  first, 
second,  and  third  special  questions  submitted  to 
them  makes  these  inconsistent  findings  imma- 
terial. 
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An  executory  agreement  for  the  sale  of  goods 
upon  special  terms  becomes  a  perfected  bar- 
gain and  sale,  by  a  delivery  to  and  acceptance 
of  the  goods  by  the  vendee,  unless  fraud  or 
imposition  is  practiced. 

The  bark  was  seasonably  delivered  at  Groton 
Pond;  and  the  defendant  was  engaged  in  load- 
ing it  into  cars  when  the  fire  occurred  that  de- 
stroyed the  bark  that  had  not  been  shipped  away. 

The  jury  found,  upon  competent  evidence 
and  under  proper  instructions,  that  after  the 
bark  was  delivered  upon  the  ground  at  Groton 
Pond  the  defendant  accepted  and  assumed 
control  as  owner  of  it;  and  that  it  was  the  in- 
tention of  the  parties,  after  the  making  of  the 
contract,  that  the  property  in  the  bark  should 

t>ass  to  the  defendant  when  it  was  piled  and 
ay  upon  the  ground,  and  before  it  was  loaded 
into  the  cars. 

The  acceptance  of  the  bark  under  the  writ- 
ten contract  must  necessarily  be  an  act  subse- 
quent in  time  to  the  date  of  the  contract,  and  is 
the  only  act  in  this  case  essential  to  constitute  a 
bargain  and  sale  of  the  bark.  By  it  the  execu- 
tory becomes  an  executed  agreement.  When 
the  defendant  accepted  the  bark  on  the  ground 
at  Groton  Pond,  the  place  of  delivery,  and  as- 
sumed control  of  it  as  owner,  the  title  was  at 
once  vested  in  him;  and  the  measurement, 
whether  on  the  ground  or  in  the  care,  was  a 
ceremony  that  did  not  affect  the  question  of 
title,  but  merely  determined  the  sum  due  as 
purchase  money.  Under  the  written  contract, 
if  the'defendant  had  elected  to  stand  on  his 
rights  as  there  specified,  the  title  would  not  pass 
to, him  until  the  plaintiff  had  delivered  and 
measured  the  bark  bargained  to  be  sold. 

When  so  delivered  and  measured  the  de- 
fendant was  bound  to  accept  the  bark,  under 
the  contract,  and  pay  the  stipulated  price. 

But  he  elected  to  accept  the  bark  in  gross, 
and  actually  took  control  of  it  as  owner;  and 
this  has  effect  as  a  waiver  of  the  precedent  con- 
dition of  measurement  specified  in  the  writing, 
and  operates  to  pass  the  title  to  the  bark  m 
gross. 

In  the  view  we  take  of  the  acceptance  of 
the  bark  by  the  defendant,  it  is  immaterial 
whether  the  court  gave  the  proper  effect  to  the 
declarations  of  Harris,  though  we  see  no  error 
in  this  respect. 

An  interrogatory  was  put  to  McLean,  plain- 
tiffs' witness,  as  follows:  ' '  Where  was  this  bark 
to  be  measured?  In.  the  yard  where  it  was  de- 
livered, or  in  the  woods  before  it  was  delivered  ?" 

An  examination  of  the  context  in  McLean's 
deposition  discloses  the  patent  fact  that  there 
were  only  two  possible  places  of  measurement 
referred  to  by  the  witness. 

The  defendant  objected  to  all  but  the  first 
sentence  of  this  interrogatory.  If  the  evidence 
was  objectionable  on  the  ground  that  it  tended 
to  prove  a  contract  between  other  parties,  and 
thus  could  not  be  received  to  prove  a  contract 
between  these  parties,  the  whole  of  the  inter- 
rogatory should  have  been  objected  to.  The 
first  sentence  calls,  in  fact,  upon  the  witness 
to  state  which  of  two  places  was  the  place  of 
measurement;  and  the  questioner  made  the 
matter  no  more  definite  or  suggestive,  by  spe- 
cifying the  alternative,  than  he  had  done  in  the 
first  sentence. 

The  judgment  is  affirmed. 


STATE  of  Vermont 

v. 

Miles  A.  WYMAN. 

1.  It  is  not  necessary,  in  an  indictment 
charging  incest,  to  aver  that  the  re- 
spondent had  knowledge  of  the  relation- 
snip  existing  between  himself  and  the 
particeps  criminis. 

2.  The  word  "brother,"  in  the  statute 
against  incest,  includes  a  brother  of  the 
half-blood. 

(Windham  Filed  April  15, 1887.) 

INDICTMENT  charging  the  respondent  with 
incest.  The  respondent  demurred;  the  de- 
murrer was  overruled,  and  trial  had  by  jury, 
September  Term,  1886,  Walker,  J.,  presiding. 
Verdict:  guilty.  The  respondent  also  moved 
in  arrest  of  judgment,  on  the  ground  that  the 
indictment  was  insufficient.  Exception*  over- 
ruled. 

Messrs.  Waterman  A  Martin,  for  re- 
spondent: * 

The  indictment  was  insufficient  because  it 
did  not  charge  the  respondent  with  knowledge 
of  the  relationship. 

Rea  v.  Harrington,  68  Vt.  181. 

A  half-brother  is  not  a  brother,  within  the 
meaning  of  the  statute. 

2  Bl.  Com.  227. 

Mr.  P.  A.  Bolles,  for  the  State: 

The  term  "brother"  applies  to  a  brother  of 
half-blood. 

Bish.  Mar.  &  Div.  8d  ed.  218. 

Knowledge  of  the  relationship  need  not  be 
alleged. 

Bish.  Stat.  Cr.  797;  Commonwealth  v.  Good- 
hue, 2  Met.  198. 

Royce,  Gh.  J.,  delivered  the  opinion  of  the 
court: 

Two  points  only  are  urged  in  behalf  of  the 
respondent: 

1.  That  the  indictment  is  fatally  defective,  fa 
that  it  does  not  charge  the  respondent  with 
knowledge  of  the  relationship  existing  between 
himself  and  the  particeps  criminis  at  the  time 
of  the  commission  of  the  crime  charged. 

The  indictment  is  based  upon  Rev.  Laws, 
§  4246,  which  provides  that  "persons  between 
whom  marriages  are  prohibited  by  §  2806  or 
§  2807,  who  intermarry,  or  who  commit  forni- 
cation with  each  other,  shall  be  punished  as  in 
case  of  adultery."  The  indictment  sufficiently 
charges  that  the  respondent  was  related  to  the 
particeps  within  the  degrees  of  consanguinity 
specified  in  §§  2806,  2807,  and  that  he  com- 
mitted fornication  with  her.  Fornication  fa 
only  made  a  crime  when  committed  by  persons 
within  certain  degrees  of  consanguinity.  It  fa 
therefore  a  statutory  crime,  purely;  and  its  defi- 
nition and  the  proceedings  to  punish  persons 
charged  with  it  are  dependent  upon  the  words 
of  the  statute  itself.  The  statute  is  entirely 
silent  as  to  any  scienter;  it  does  not  say  that  a 
person  who  Knowingly  or  wilfully  commits 
fornication  with  one  related  to  him  or  her 
within  the  degrees  of  consanguinity  which  pro- 
hibit marriage,  shall  be  punished,  etc.  To 
come  within  the  statute,  therefore,  it  was  not 
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necessary  to  allege  knowledge  of  the  relation- 
ship. Bish.  8tat.  Cr.  2d  ed  §§  729,  782,  788. 

2.  That  the  indictment  is  not  sustained  by 
proof  that  the  respondent  committed  the  offense 
with  the  daughter  of  his  half-brother,  it  being 
claimed  that  the  word  "brother,"  in  the  statute, 
is  not  broad  enough  to  cover  a  brother  of  the 
half-blood. 

In  support  of  this  claim  it  is  urged  that,  at 
common  law,  a  brother  of  the  half-blood  is  not 
a  brother,  and  cannot  inherit  as  such.  It  is  true 
that  by  the  common  law  a  brother  of  the  half- 
blood  could  not  inherit,  but  this  was  a  rule  for 
the  regulation  of  the  descent  of  property,  and 
had  no  broader  scope.  It  did  not  undertake  to 
affect  the  relations  of  brethren  of  the  half- 
blood  any  further  than  to  prescribe,  for  certain 
reasons  having  their  origin  in  the  ancient  sys- 
tem of  feudal  tenures,  that  in  the  descent  of 
the  inheritance  a  brother  of  the  half-blood 
should  be  left  out.  The  common-law  rule, 
therefore,  would  have  no  force  in  a  case  of  this 
kind;  but  the  generally-understood  significance 
of  the  word  '"brother'  as  used  in  the  common 
affairs  of  life,  and  as  defined  by  the  lexicog- 
raphers of  recognized  authority,  should  be 
adopted  in  the  construction  of  the  statute. 

In  the  present  case,  however,  all  question  is 
removed  by  Rev.  Laws,  §  2281, which  provides 
that  "the  degrees  of  kindred  shall  be  computed 
according  to  the  rules  of  the  civil  law;  and 
by  these  the  half-blood  are  admitted  in  all  re- 
spects equally  with  the  whole  blood.  2  Kent, 
Com.  422. 

The  respondent  takes  nothing  by  his  exception*. 


William  ANGUS 

v. 

George  8.  ROBINSON  et  al.,  Admra. 

The  principle  that  joint  contractors 
must  all  sue  upon  their  joint  contract  is 
not  varied  by  the  fact  that  one  of  them 
has  been  settled  with,  unless  all  the 
parties  agree  to  the  severance  of  the 
joint  interest,  and  the  obligor  promises 
to  pay  each  his  several  share,  and  the 
suit  is  based  upon  the  new  promise. 

(Orleans  Filed  March  28, 1887.) 

A  S8UMP8IT.  Heard  on  demurrer  to  the 
fourth  count  in  the  declaration,  February 
Term.  1885,  Orleans  County,  Ross,  J.,  presid- 
ing.  Demurrer  sustained.  Affirmed. 

The  case  appears  in  the  opinion. 

Messrs.  Crane  A  Alfred,  for  plaintiff: 

The  count  set  out  the  contract  as  inducement 
only.  The  gist  of  the  action  is  the  recovery  of 
one  half  of  the  $14,000  due  from  Robinson  to 
Angus  and  Goff,  and  one  half  the  par  value  of 
the  bonds  deposited  as  security.  The  transac- 
tion between  Robinson  and  Goff  worked  a  sev- 
erance of  the  contract,  and  by  it  Robinson  im- 
pliedly agreed  to  account  with  Angus  for  his 
part;  and  hence  he  can  maintain  this  action  in 
his  own  name. 

Swift,  Ch.  J.,  in  Beach  v.  Hotchkist,  2  Com. 
697,  says:  "Where  there  is  a  joint  interest,  or  a 
joint  cause  of  action,  all  the  parties  in  interest 
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must  join  in  a  suit  te  recover  it;  but  where  a 
severance  is  made  by  the  party  to  the  claim,  by 
paying  to  one  or  more  his  or  their  proportion  of 
tbe  debt  or  interest,  there  the  others  may  bring 
their  separate  actions  against  him;  for  he  has 
by  his  own  act  severed  the  cause  of  action." 

Phelps,  J.,  in  Ambler  v.  Bradley,  6  Vt.  119; 
Austin  v.  Walsh,  2  Mass.  401 ;  Bunn  v.  Morris, 
8  Cai.  54;  Ball  v.  Leigh,  8  Cranch,  50  (12  U. 
S.  bk.  3,  L.  ed.  484);  Stedman  v.  Shelton,  1  Ala. 
86. 

Parsons,  J.,  in  Baker  v.  Jewell,  6  Mass.  460, 
says:  "If  one  man  is  legally  answerable  in  a 
personal  action  to  two  or  more  persons  jointly, 
if  he  will  settle  and  adjust  the  controversy  with 
either  of  them,  so  that  he  has  no  longer  an  in- 
terest in  the  dispute,  this  is  a  severance  of  the 
cause  of  action  as  to  any  or  all  of  the  parties." 

The  law  implies  a  promise  to  pay  the  plain- 
tiff. 

Austin  v.  Walsh,  supra. 

The  defendant  estate  cannot  suffer  by  the 
nonjoinder  of  Goff. 

Cummincs  v.  Blaisdell,  48  Vt.  882;  Smith  v. 
Foster,  86  Vt.  705;  Maynard  v.  Briggs,  26  Vt.  94. 

Messrs.  Edwards*  Dickerman,  & 
Young,  for  defendants: 

This  suit  is  improperly  brought  in  the  name 
of  Angus  alone.  Whatever  promise  was  made 
by  the  intestate  was  made  to  the  plaintiff  and 
Goff.  The  consideration  passed  from  them 
jointly;  consequently  the  action  should  have 
been  brought  in  their  names. 

Hall  v.  Huntoon,  17  Vt.  251. 

Redfleld,  J.,  in  Crampton  v.  Ballard's  Admr. 
10  Vt.  251;  1  Chitty,  PL  10th  ed.  8, 9;  Sunapee 
v.  Eastman,  82  N.  H.  470;  Hill  v.  Tucker,  1 
Taunt.  7. 

Where  a  broker  was  employed  to  sell  a  ship 
belonging  to  three  part-owners,  having  paid  to 
two  of  them  their  snares  of  the  proceeds  of  the 
sale,  it  was  held  that  the  third  part-owner 
could  not  maintain  an  action  in  his  own  name 
for  nis  share. 

HatsaUv.  Griffith,  2  Cromp.  &  M.  678;  Jetti- 
son v.  Lafonta,  19  Pick.  244;  HaUiday  v.  Dog- 
gett,  6  Pick.  859;  Lodge  v.  LHcas,  5  E.  C.  L.  897. 

All  joint  covenantees  who  may  sue  must  sue. 

Peine  v.  Bury,  10  E.  C.  L.  108. 

When  an  instrument  is  jointly  executed  to 
several,  one  of  the  joint  payeesjor  obligees  may 
sue  in  the  name  of  all  without  their  consent. 

Mountstephen  v.  Brooke,  18  E.  C.  L.  Ill; 
Cliambers  v.  Donaldson,  9  East,  470. 

The  plaintiff  and  Goff  were  connected  to- 
gether by  unity  of  interest  and  unity  of  title; 
and  one  cannot  bring  a  suit  without  joining  the 
other.  They  had  the  legal  interest.  Decharms 
v.  Horwood.  25  E.  C.  L.  228. 

They  never  divided  their  interest,  but  held  it 
in  common;  and  whatever  was  received  by 
Goff  was  to  the  joint  interest  of  both. 

DooHtOe  v.  Dwight,  2  Met.  561. 

Shaw,  Ch.  J.,  on  this  point  says:  "Although 
either  party  might  receive  tbe  whole  or  any  part 
of  the  sum  thus  due  to  both  jointly,  and  give  a 
discharge,  yet  the  receipt  would  be  on  joint  ac- 
count, and  the  party  receiving  would  be  re- 
sponsible to  the  other  for  half  of  the  amount  so 
received."  If  the  promise  on  which  a  suit  is 
brought  is  made  jointly  to  two  or  more  persons, 
they  must  all,  if  living,  join  in  the  action,  or 
I  they  will  be  nonsuited  on  the  trial.'' 
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Gould  v.  Gould,  6  Wend.  263;  Wright  v. 
Post,  3  Conn.  142. 

Joint  tenants  must  jointly  sue  upon,  a  con- 
tract relating  to  the  estate,  which  is  made  by 
or  enures  to  the  benefit  of  all. 

1  Chitty,  PI.  18,  note. 

The  plaintiff  and  Goff  could  not  so  divide 
their  claim  as  to  entitle  either  of  them  to  bring 
a  suit  in  his  own  name. 

Peters  v.  Davis,  7  Mass.  267;  Wetherell  v.  Lan- 
goton,  1  Exch.  634;  1  Rap.  &  Law.  L.  Diet.  688; 
Fairtie  v.  Denton,  15  E.  C.  L.  246;  Best,  J.,  in 
Wilson  v.  Ooupland,  7  E.  C.  L.  77;  Dicey,  66, 
81,  100;  Bead  v.  Young,  1  D.  Chip.  244; 
Knight  v.  Blair,  Caledonia  County,  May  Term, 
1848  (not  reported);  Boberts  v.  McLean,  16  Vt. 
608. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  fourth  count  demurred  to  sets  out  a  con- 
tract made  by  the  plaintiff  and  Goff  jointly  of 
the  one  part,  and  the  defendant's  intestate  of  the 
other  part,  whereby  certain  stock  and  bonds  of 
the  Montreal,  Boston,  &  Portland  Railway  were 
sold  to  such  intestate,  and  certain  labor  was  to 
be  done  upon  said  railway  as  part  consideration 
for  such  sale.  It  also  avers  the  delivery  of  cer- 
tain other  bonds  by  said  Angus  and  Goff  to  the 
intestate  to  ensure  the  performance  of  their  con- 
tract. It  further  avers  f  ullperformance  of  the 
contract  by  Angus  and  Goff.  In  this  posture 
of  things  the  plaintiff  discloses  a  perfected 
right  of  action  in  Angus  and  Goff  to  recover 
the  unpaid  purchase  money  of  the  stock  and 
bonds  sold,  and  also  the  bonds  put  up  as  col- 
lateral, or  their  proceeds  if  converted  by  the  in- 
testate to  his  own  use. 

The  count  further  avers  that  after  perform- 
ance by  Angus  and  Goff  of  the  contract  on  their 
part,  the  intestate  settled  with  Goff  for  his  in- 
terest in  the  contract  and  bis  interest  in  the  col- 
lateral bonds;  and  the  plaintiff's  contention  is 
that  he  may  now  maintain  an  action  in  his  own 
name  to  recover  one  half  the  unpaid  purchase 
money  and  half  the  proceeds  of  the  collateral 
bonds.  We  think  such  action  cannot  be  main- 
tained. 

The  sale  of  the  stock  and  bonds  with  the  col- 
lateral undertaking  to  put  the  railway  in  run- 
ning condition  was  the  consideration  of  the  in- 
testate's promise.  The  delivery  of  the  collateral 
bonds  was  a  mere  incident  of  such  sale — a  mere 
security  for  the  performance  of  the  principal 
contract  by  Angus  and  Goff. 

If  Robinson  had  contracted  with  Angus  and 
Goff  severally  for  the  share  of  each  in  the  stock 
and  bonds,  and  promised  them  severally  to  pay 
for  such  shares,  it  would  be  quite  another  thing. 
But,  however,  as  between  themselves,  the  own- 
ership of  the  stock  and  bonds  in  truth  was,  the 
declaration  states  their  interest  to  be  "joint  and 
equal"  and  sets  them  out  as  joint  contractors; 
and  the  principle  that  joint  contractors  must  all 
sue  upon  their  joint  contract  is  too  elementary 
to  require  the  citation  of  authorities. 

Robinson's  settlement,  then,  with  Goff  for  his 
interest  was  in  substance  a  satisfaction  of  the 
joint  indebtedness  pro  tanto.  What  Goff  re- 
ceived belonged  to  Angus  and  Goff,  and  the 
balance  due  from  Robinson  belongs  to  them 
jointly.  It  is  not  the  case  of  the  novation  of  a 
contract. 
232 


If  Angus,  Goff,  and  Robinson  had  mutually 
agreed  upon  a  disintegration  of  the  demand, 
and  Robinson  had  promised  to  pay  Angus  his 
share,  the  case  would  be  different.  But  here 
Angus  was  no  party  to  the  severance  made  by 
Goff  and  Robinson,  and  was  not  bound  by  it; 
and  if  it  did  not  bind  him,  it  did  not  bind  them 
in  respect  to  him.  The  cases  cited  by  the  learned 
counsel  for  the  plaintiff  are  not  in  conflict  with 
this  holding. 

In  Hall  v.  Leigh,  8  Cranch,  50  (12  U.  8.  bk. 
8,  L.  ed.  484),  a  consignee  sold  merchandise  for 
two  owners.  But  each  owned  one  half  sever- 
ally, which  fact  was  disclosed  in  the  consign- 
ment, and  separate  instructions  for  the  sale 
were  made. 

In  Beach  v.  Hotchlciss,  2  Conn.  697,  defend- 
ant had  paid  one  of  several  joint  contractors  his 
share  of  the  common  debt,  but  had  not  liqui- 
dated the  account  with  the  others.  Assumpsit 
cannot  be  maintained  by  the  others  severally 
for  their  share.  Some  language  is  used  by  the 
court  giving  support  to  the  plaintiff's  conten- 
tion in  the  case  at  bar,  but  the  result  of  the  case 
is  inconsistent  with  it. 

In  Austin  v.  Walsh,  2  Mass.  401,  A  and  B 
joinlly  ship  goods  consigned  to  C,  to  aelL 
After  shipment,  A  and  B  sever  their  interest  in 
the  adventure,  and  A  gives  B  written  instruc- 
tions to  C  to  pay  B  his  moiety.  B  shows  this 
direction  to  C,  who  refuses  to  account  to  B, 
but  says  he  will  pay  B  if  proceeds  belong  to 
him.  It  was  held  that  the  agreement  between 
A  and  B  to  sever  their  interest  would  not  en- 
title them  to  sue  C  severally  unless,  after  notice, 
O  had  consented  to  it  and  to  account  to  each  for 
his  share.  But,  as  the  action  was  not  on  the 
original  contract,  but  on  C's  promise  to  pay  B 
if  he  was  entitled,  and  he  had  shown  he  was  en- 
titled, he  might  recover. 

Without  further  review,  the  true  rule  appears 
to  be,  that  where  all  the  parties  in  interest  in 
the  joint  contract  agree  to  a  severance  of  the 
joint  interest,  and  the  obligor  promises  to  pay 
each  his  several  share,  each  may  sue  therefor, 
the  suit  being  based  upon  the  promise  to  pay 
each  severally,  and  not  on  the  original  joint 
promise. 

Here  the  count  is  clearly  in  assumpsit,  and 
the  right  of  recovery  is  based  upon  the  original 
undertaking. 

The  act  of  bringing  the  suit  cannot  in  law  be 
effectual  to  work  a  severance  of  the  joint  in- 
terest of  Angus  and  Goff,  and  thus,  by  way  of 
a  ratification  of  the  unwarranted  severance 
made  by  Goff  and  Robinson,  give  Angus  a  sev- 
eral action.  The  severance  must  first  be  made, 
and  a  new  promise  must  appear  as  the  basis  of 
the  new  right  of  action  springing  from  the  sev- 
erance. 

The  judgment  of  tlie  county  court,  sustaining 
the  demurrer  and  adjudging  the  plaintiff's  nets 
fourth  count  insufficient,  is  affirmed,  and  the  case 
remanded. 


Hiram  HATHAWAY 
v. 

Daniel  HAG  AN. 

1.  An  oral  submission,  and  not  a  written 
award,  governs  as  to  what  was  submit- 
ted. 
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2.  When  the  payor  of  a  mortgage  note, 
in  a  foreclosure  proceeding  in  account- 
ing before  a  master,  is  allowed,  without 
objection  or  exception  to  the  report,  to 
prove  an  oral  agreement  relating  to 
the  note  and  made  at  the  time  of  its  exe- 
cution,— in  effect,  that  the  payor  protest- 
ed that  he  did  not  owe  it,  and  that  the 
payee  promised  that  if  on  settlement  it 
was  not  found  all  right,  he  would  make 
it  so,— such  agreement  is  as  operative 
as  though  a  part  of  the  note  itself;  and 
compels  the  payee  to  show  consideration 
aliunde. 

3.  Interest  paid  by  mistake  on  a  note, 
designedly  written  without  interest,  is 
recoverable. 

4.  Money  paid  above  the  legal  rate  for 
forbearance  of  an  existing  debt  is  usury. 

5.  Usury  cannot  be  covered  by  the  sub- 
terfuge of  a  sale,  or  of  an  unfounded 
claim  for  damages  to  hired  property. 

6.  In  a  foreclosure  proceeding,  where  the 
master  reports  an  overpayment  of  the 
mortgage,  the  defendant,  under  an 
answer,  is  not  entitled  to  affirmative 
relief}  but  the  case,  on  motion,  will  be 
remanded,  that  a  cross-bill  may  be  filed. 

(Washington  Filed  April  K,  1887.) 

BILL  to  foreclose  a  mortgage. 
Heard  on  the  report  of  a  special  master, 
March  Term,  1886.  Washington  County,  Pow- 
ers, Chancellor. 

It  was  decreed  that  the  award  made  by  W. 
B.  Porter,  arbitrator,  was  not  conclusive,  as  it 
was  upon  other  differences  than  those  now  in- 
volved; that  the  burden  was  on  the  orator  to 
show  a  consideration  of  the  $861  note,  and  that 
he  had  failed  to  do  so;  that  defendant  is  enti- 
tled to  the  interest,  paid  by  mistake  on  the  note, 
written  without  interest;  that  the  $120.50  claim 
is  without  consideration,  save  the  $6  due  for 
rent  of  cow,  and  $6  actual  value  of  a  sleigh; 
and  that  if,  on  the  above  holdings,  there  was 
anything  due  the  orator,  he  was  entitled  to  the 
usual  decree. 
The  case  appears  in  the  opinion. 
Mr.  T.  J.  Deavitt,  for  orator: 
There  is  the  ordinary  presumption  of  consid- 
eration in  the  $881  note. 
Harrington  v.  Lee,  88  Vt  249. 
As  the  note  was  given  prior  to  the  statute  of 
1867,  which  changed  the  common  law,  the  de- 
fendant cannot  set  up  a  partial  failure  of  consid- 
eration. 

Thrall  v.  Horton,  44  Vt.  886;  Otoughr.  Pat- 
rick, 87  Vt.  421;  Cragin  v.  Fowler,  84  Vt.  826. 

Extension  of  time  is  a  good  consideration. 

2  Am.  Lead.  Oas.  184. 

Meetrt.  Heath  Ss  Willard,  for  defendant: 

The  submission,  and  not  the  award,  deter- 
mines what  was  submitted. 

Davit  v.  Vote,  15  East,  97;  Buccleuch  v.  Board 
«f  Work*,  L.  E.  5  Exch.  221;  BlackxoeU  v.Qou, 
118  Mass.  894;  Cald.  Arb.  289;  Price  v.  Popkin, 
10  Ad.  &  El.  189. 

Upon  a  bill  brought  for  an  accounting,  the 
party  against  whom  the  balance  is  found  will 
he  decreed  to  pay  it. 

1  Dan.  Ch.  Pr.  285;  Columbian  Gov.  v.  Rothe- 
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child,  1  Sim.  94;  Welle  v.  Strange,  5  Oa.  22; 
Campbell  v.  Campbell,  4  Halst.  Oh.  740;  Clarke 
v.  Tipping,  4  Beav.  688.  See  Harrington  v. 
Bacon,  57  Vt.  644;  DxoineU  v.  Bliet,  58  Vt. 
858. 

The  burden  was  on  the  orator  to  show  con- 
sideration of  the  note. 

Delano  v.  Bartlett,  6  Cush.  864;  Small  v. 
Cletoley,  62  Me.  155;  Search  v.  Miller,  9  Neb. 
26. 

Row  ell,  J.,  delivered  the  opinion  of  the 
court: 

The  award  is  not  binding  as  to  the  matters  in 
dispute  here,  for  they  were  not  submitted,  but 
only  the  matter  as  to  the  three  months  and  a 
hairs  interest  And  the  fact  thai  the  award 
recites  that  all  matters  in  difference  were  sub- 
mitted isjnot  controlling,  for  it  is  the  submission 
that  governs  as  to  what  was  submitted,  and  not 
the  award. 

The  master  finds,  on  testimony  admitted  with- 
out objection,  that  the  defendant  signed  the 
$861  note,  protesting  that  he  did  not  owe  it,  and 
under  the  orator's  oral  agreement  that  if,  on 
looking  over  and  settling,  it  was  not  found  to 
be  all  right  he  would  make  it  right.  The  re- 
port is  not  excepted  to,  and  this  branch  of  the 
case  stands  for  disposition  on  the  facts  reported. 
The  oral  agreement  being  proved  without  ob- 
jection, it  is  as  fully  operative  as  though  it  had 
been  reduced  to  writing  as  a  part  of  the  note 
itself,  and  takes  away  the  otherwise  prima 
facie  effect  of  the  note  as  evidence,  of  consider- 
ation, and  compels  the  orator  to  show  consider- 
ation aliunde, — which  he  has  failed  to  do,  and 
therefore  cannot  recover  the  note.  Nor  can  he 
retain  the  interest  mistakenly  paid  upon  it,  as 
it  was  designedly  written  without  interest 

As  to  the  $50  for  damage  on  the  cow,  parcel 
of  said  sum  of  $120.50,  the  master  finds  that 
the  orator  had  no  valid  claim  for  such  damage, 
but  that  he  took  advantage  of  the  defendant's 
necessity  for  extension  of  time  on  his  notes, 
and  compelled  him  to  allow  it,  which  he  would 
not  have  done,  and  which  the  orator  knew  he 
would  not  have  done,  but  for  his  necessity.  A 
similar  finding  in  SartweUy.  Horton,  28  Vt.  870, 
was  regarded  as  a  distinct  finding  that  the  claim 
was  false  to  the  knowledge  of  the  party  mak- 
ing it;  and  we  regard  this  finding  as  amounting 
to  that.  This  being  so,  the  orator  is  not  enti- 
tled to  receive,  nor  to  retain  if  he  has  received, 
that  $50.  Sartwelly.  Horton  is  full  authority 
for  this,  in  which  the  rule  is  laid  down  to  be 
that,  if  there  is  a  want  of  good  faith  in  making 
a  claim,  and  the  party  making  it  is  exacting 
that  which  he  does  not  believe  to  be  a  right, 
and  there  be,  among  other  things,  any  undue 
advantage  taken  of  the  other  party's  situation 
and  he  pays  money,  it  may  be  recovered.  Hoyt 
v.  Dewey,  50  Vt.  465,  is  to  the  same  effect. 
And  see  Bellow  v.  Bowles,  55  Vt.  891. 

Besides,  this  transaction  was  clearly  usurious. 
It  was  nothing  but  an  agreement  on  the  one 
hand  for  receiving,  and  on  the  other  for  paying, 
interest  above  the  legal  rate,  for  granting  fur- 
ther time;  and  money  paid  above  the  legal  rate 
for  the  forbearance  of  an  existing  debt  Is  usur- 
ious, as  well  as  money  thus  paid  at  the  time  of 
the  loan  or  the  creation  of  the  debt.  Carlie  v. 
MeLaughlin,  1  D.  Chip.  Ill;  Hawtonev.  Nat. 
L.  In*.  Co.  57  Vt  591. 
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As  to  the  purchase  price  of  the  sleigh,  other 
parcel  of  said  sum  of  $120. 50,  the  defendant 
did  not  want  the  sleigh,  and  had  no  use  for  it; 
but  the  orator  took  advantage  of  bis  situation 
and  compelled  him  to  buy  it,  at  fifteen  times  its 
value,  in  order  to  get  extension  on  his  notes, 
which  were  then  in  the  hands  of  an  attorney 
for  collection.  These  circumstances  make  that 
transaction  usurious  also,  notwithstanding  the 
subterfuge  of  a  sale  resorted  to  to  cover  it;  for 
the  law  is  quick  to  discern  the  intents  of  men, 
and  piercing  even  to  the  dividing  of  the  joints 
and  marrow  of  sham  and  pretense.  Austin  v. 
Harrington,  38  Vt.  180;  Low  v.  Mussey'e  Estate, 
86  Vt.  188;  Poland,  Ch.  J.,  in  WMiams  v. 
Wilder,  87  Vt.  618,  619. 

It  resulting  from  this  holding  that  the  de- 
fendant has  largely  overpaid  his  mortgage,  he 
asks  for  afBrmative  relief  in  respect  thereof, 
under  bis  answer,  claiming  that  this  is  a  bill  to 
account,  and  that  in  such  cases  the  party 
against  whom  the  balance  is  found  will  be  de- 
creed to  pay  it.  But  although  an  accounting 
is  incident  to  a  bill  to  foreclose,  yet  such  a  bill 
is  not  a  proper  bill  to  account;  for  what  are 
called  bills  to  account  are  brought  only  when 
there  are  mutual  accounts  between  the  parties; 
that  is,  when  each  party  has  received  and  paid 
for  the  other,  or  when  the  accounts  are  all  on 
one  side;  but  there  are  circumstances  of  great 
complication  and  .difficulty  in  the  way  or  ade- 
quate relief  at  law;  or  when  a  fiduciary  relation 
exists  between  the  parties,  and  a  duty  rests 
upon  the  defendant  .to  render  an  account  to  the 
orator.   8  Pom.  Eq.  §  1421. 

And  now,  the  defendant  asking  for  liberty 
to  apply  for  leave  to  file  a  cross-bill,  the  cause 
is  remanded  for  that  purpose,  with  mandate. 


Byron  TULLAB 
v. 

Henry  BAXTER,  H.  Horskins,  J.  Hirneth, 
William  and  Lucy  Keyes. 

1.  The  equitable  principle  that  when 
several  persons  enjoy  a  common  ben- 
efit all  must  contribute  ratably  to  the 
discharge  of  the  burdens  incident  to  the 
existence  of  the  benefit  does  not  apply 
where  the  deeds  of  conveyance  estab- 
lish the  rights  of  each  of  several  mill- 
owners  and  define  their  liabilities  as  to 
contribution  in  maintaining  a  reservoir 
dam  in  which  all  have  a  common  in- 
terest. 

2.  Nor  will  contribution  be  decreed 
against  one  whose  mill  privilege  is  not 
used,  and  there  is  no  probability  that  it 
ever  will  be. 

8.  Where  several  millowners,  having  de- 
rived their  titles  from  a  common 
grantor*  have  an  interest  in  a  reser- 
voir dam,  and  for  many  years  have  giv- 
en a  practical  construction  to  their 
deeds, — in  that  some  have  contributed 
towards  the  maintenance  of  the  dam 
and  others  have  not, — the  court  will 
consider  such  construction  in  denning 
the  deeds. 

4.  Where  one,  by  representing  a  majori- 
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tjr  interest,  is  authorized  to  determine  as 
to  repairs  of  the  dam*  he  is  under  the 
duty  of  deciding  fairly  and  conducting 
the  work  prudently. 
6.  A  bill  is  multifarious  which  seeks  re- 
lief of  one  kind  against  one  defendant, 
and  another  on  different  grounds 
against  the  other  defendants.  But  this- 
objection  must  be  raised  before  final 
hearing. 

(Franklin  Filed  March  2ft,  1887.) 

BILL  in  Chancery.  Heard  on  the  pleadings, 
proofs,  and  motion  to  suppress,  September 
Term,  1885,  Franklin  County,  Boyce,  Chan- 
cellor.  Bill  pro  forma  dismissed.  Affirmed. 

Messrs.  C.  G.  Austin  and  Burt,  Hall*  &• 
Bart,  for  orator: 

The  orator  is  entitled  to  relief  in  a  court  of 
equity. 

Ang.  Watercourses,  §§  444,  457;  Gould, 
Waters,  8  540;  Lyon  v.  McLaughlin,  82  Vt 
428;  Sanborn  v.  Braley,  47  Vt.  170. 

The  parties  are  under  a  common  duty  to 
maintain  the  dam. 

Gould,  Waters,  §§  807,  540;  Bradftddv.  De- 
well,  48  Mich.  9;  Denman  v.  Prince,  40  Barb, 
218;  Clark  v.  Phimmer,  81  Wis.  442;  Campbell 
v.  Metier,  4  Johns.  Ch.  884. 

Each  party  has  a  common  right  and  interest 
in  the  dam. 

Gould,  Waters,  §  807. 

Messrs.  Cross  A  Start,  and  F&rringtoa 
A  Post,  for  defendants,  argued  that  the  bill 
was  multifarious;  and  that  the  liabilities  of  the 
parties  were  determined  by  the  deeds,  and 
hence  no  occasion  for  equitable  relief. 

Powers*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  asking  the  court, 
among  other  things,  to  fix  and  declare  the  rela- 
tive liabilities  of  the  parties  hereto  to  share  in 
the  expense  of  rebuilding  and  maintaining  the 
dam  across  the  Missisquoi  River  at  Keyes'  Falls 
in  Highgate. 

It  appears  from  the  pleadings  that  the  Mis- 
sisquoi river,  in  the  locality  in  question,  runs 
northwesterly  and  then  westerly  past  the  mills 
and  shops  of  the  orator  and  the  def  endants,  par- 
ticularly described  in  the  pleadings;  and  that 
the  water-power  supplying  said  mills  and  shops 
is  furnished  by  means  of  a  dam  across  said 
river.  All  said  mills  are  located  on  the  south- 
erly and  westerly  bank  of  the  river  in  the  fol- 
lowing order:  The  orator's  sawmill  just  below 
said  dam;  the  defendant  Baxter's  gristmill — 
called  in  the  pleadings  the  '  'old  gristmill" — next 
below;  the  defendant  Baxter  owns  the  founda- 
tions of  what  is  called  the '  'newmuT  next  below 
the  old  gristmill;  and  the  defendants  Horskins 
and  Hirneth  own  the  foundry  property  next  be- 
low. The  defendants  Baxter  and  Keyes  also 
own  a  mill  privilege  below  the  foundry  prop- 
erty, which  has  never  been  used,  and  also  own 
a  privilege  on  the  north  side  of  the  river  just 
below  said  dam  and  nearly  opposite  the  orator's 
sawmill,  which  was  formerly  used,  but  has  not 
been  utilized  for  more  than  twenty-five  years  last 
past.  All  the  owners  of  the  mills  and  shops  on 
the  southerly  bank  of  the  river,  now  in  use, 
have  certain  rights  in  the  use  of  water  which 
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are  particularly  expressed  in  their  title  deeds; 
and  we  think  the  liabilities  of  the  parties  to  ex- 
pense necessary  to  the  maintenance  of  said  dam 
are  also  clearly  defined  in  said  deeds. 

August  25,  1857,  Stephen  8.  Eeyes  was  the 
owner  of  said  dam  and  all  the  mills,  shops, 
water  privileges,  and  land  on  both  sides  of  said 
river,  and  on  that  day  conveyed  the  property 
called  the  foundry  property  to  one  Norval  D. 
Wait  by  warranty  deed.  The  foundry  prop- 
erty so  conveyed  has  come  down  by  regular 
conveyances  to  the  defendants  Horskins  and 
Hirneth.  At  that  time,  as  now,  the  sawmill 
took  its  water  by  means  of  a  bulkhead  in  said 
dam,  and  thence  by  a  flume  to  said  mill.  The 
gristmill  took  its  water  from  said  dam  by  a 
flame  running  from  the  dam  to  said  gristmill; 
and  the  foundry  property  took  its  water  by 
means  of  a  trunk  or  aqueduct  leading  from  the 
gristmill  flume  to  said  property. 

The  deed  aforesaid  from  said  Keyes  to  said 
Wait  was  the  first  conveyance  in  time,  and  the 
first  severance  of  the  water  rights  made  by  the 
common  owner  of  the  whole;  and,  after  de- 
scribing the  granted  premises,  recites  that  on 
the  granted  premises  are  a  foundry,  machine 
shop,  and  other  buildings,  and  that  "said  Wait 
is  to  have  the  machinery  in,  as  well  as  all  the 
privileges  and  appurtenances  connected  with, 
the  buildings  upon  said  premises,  together  with 
the  right  to  himself,  his  heirs  and  assigns,  of 
taking  water  from  the  new  gristmill  building 
to  the  premises  hereby  conveyed  by  means  of  a 
trunk,  as  the  water  is  now  conveyed  to  said 


s;and  the  water  privilege  hereby  granted 
is  to  be  upon  an  equality,  as  to  the  rights  of  us- 
ing the  water,  with  any  privilege  now  used,  or 
which  may  be  hereafter  granted  and  used  at 
said  Eeyes'  Falls, — excepting  the  old  gristmill, 
which  is  to  have  priority  as  to  the  use  of  the 
water  as  hereinafter  mentioned:  and  should 
said  Eeyes,  his  heirs  or  assigns,  discontinue  or 
fail  to  support  a  flume  to  said  gristmill  build- 
ings, said  Wait,  his  heirs  and  assigns,  are  to 
have  the  privilege  of  taking  water,  and  by  the 
same  means  as  above  described,  from  the  old 
gristmill,  to  be  taken  from  the  old  gristmill 
flame  at  the  same  point  that  it  is  now  taken 
from  said  flume,  and  conveyed  in  the  same 
place  as  it  is  now  conveyed  to  and  past  said 
gristmill  building;  and  should  said  Eeyes  or  bis 
heirs  or  assigns  discontinue  or  fail  to  maintain 
a  flume  from  the  dam  to  the  old  gristmill,  then 
said  Wait,  his  heirs  and  assigns,  are  to  have  the 
privilege  of  taking  water  in  the  manner  above 
described  from  the  dam,  to  be  taken  and  con- 
veyed in  the  same  places  where  it  is  now  taken 
and  conveyed;  but  so  long  as  said  flumes  are 
continued  and  maintained  by  said  Eeyes  and  his 
heirs  and  assigns  where  they  now  are,  said 
Wait  and  his  heirs  and  assigns  am  to  take  water, 
as  aforesaid,  from  said  gristmill  building  as  it  is 
now  taken." 

The  deed  then  gives  Wait  free  ingress  to  said 
gristmill  building  to  repair  his  gate,  and  makes 
certain  reservations  and  conditions,  and  then 
continues:  "And  this  grant  is  made  upon  this 
other  express  condition,  and  with  this  other  ex- 
press reservation,  that  the  old  gristmill,  with 
the  machinery  now  in  the  same  or  which  may 
be  hereafter  put  into  the  same,  is  to  enjoy  pri- 
ority of  privilege  and  water;  and  whenever  the 
operation  of  said  mill  with  its  present  machin- 
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ery,  or  such  as  may  hereafter  be  put  into  the 
same,  shall  require  it  to  be  done,  the  said  Wait, 
his  heirs  and  assigns,  are  to  shut  down  their 
gate  or  gates  upon  request  of  said  Eeyes,  his 
heirs  or  assigns.  And  said  Wait,  his  heirs  or 
assigns,  are  so  to  use  said  privilege  as  not  to 
cause  any  unnecessary  waste  of  water,  and  the 
said  Eeyes,  his  heirs  and  assigns,  are  to  sup- 
port a  flume  to  the  new  gristmill  building  un- 
til said  building  shall,  as  above  deemed,  be  as 
unfit  for  use  as  it  now  is." 

Stephen  S.  Eeyes  retained  the  title  to  all 
said  property  not  conveyed  to  said  Wait  until 
his  death  in  1867,  after  which  the  same  passed 
to  the  widow,  Deborah  8.  Eeyes,  who,  on  No- 
vember 7,  1867,  conveyed  the  premises  now 
owned  by  the  orator  by  warranty  deed  to  one 
Lorenzo  Olds. 

As  the  orator  now  holds  the  title  and  rights 
then  conveyed  to  Olds,  it  is  necessary  to  look 
into  that  deed.  After  describing  the  granted 
premises  the  deed  recites  that  '"the  said  Olds 
and  his  heirs  and  assigns  are  to  have  the  priv- 
ilege, and  the  same  is  hereby  conveyed  to 
them,  of  using  and  taking  water  from  the 
pond  into  his  flume  or  flumes  through  head- 
gates  of  like  dimensions  with  them  now  used 
for  said  sawmill ;  but  in  no  case  are  said 
head gates  to  be  set  lower  or  cut  wider  than 
those  now  used,  except  as  hereafter  mentioned; 
and  the  said  Olds,  his  heirs  and  assigns,  are  to 
have  the  privilege,  and  the  same  is  hereby  con- 
veyed to  them,  of  drawing  and  using  water 
from  their  flume  or  flumes  at  any  point  not  more 
than  three  feet  below  the  bottom  of  the  present 
flume  to  said  mill;  and  in  no  case  are  they  to 
draw  water  through  an  opening  or  openings 
which  in  the  aggregate  shall  exceed  one  thou- 
sand square  inches;  *  *  *  and  it  is  expressly 
stipulated  that  the  water  privilege  hereby  con- 
veyed shall  be  on  an  equality,  in  the  use  of 
water,  with  privileges  now  existing  or  hereafter 
to  be  granted  from  this  pond,  except  said  grist- 
mill; and  it  is  expressly  understood  that  said 
gristmill  shall  at  all  times  have  a  priority  in  the 
use  of  water  from  the  pond,  and  that  the  same 
priority  in  the  use  of  water  shall  extend  to  any 
other  gristmill  erected  instead  of  the  present  one, 
and  using  no  more  water;  and  whenever  the 
operation  of  said  gristmill  shall  require  it,  the 
said  Olds  and  his  heirs  and  assigns  shall  shut 
down  said  sawgate  or  gates  upon  the  request  of 
said  Eeyes,  her  heirs  and  assigns;  and  it  is  ex- 
pressly understood  that  in  case  the  gristmill 
flume  and  head  gate  are  made  lower  at  the  dam 
then  they  now  are,  then  the  said  sawmill  flume 
and  headgate  at  the  dam  may  be  lowered  the 
same  distance;  and  in  case  any  other  flume  and 
headgate  shall  be  built  lower  at  the  dam  than 
the  said  sawmill  flume  and  headgate,  then  said 
sawmill  flume  and  headgate  may  be  lowered  the 
same  distance;  and  *  *  *  the  said  Olds,  for 
himself,  his  heirs,  and  assigns  agree  at  all  times 
to  be  at  one  half  as  much  expense  in  the  build- 
ing and  repairing  the  dam  as  the  gristmill  may 
be.  *  *  *  It  is  expressly  understood  that  all 
questions  in  regard  to  rebuilding  or  repairing 
the  dam  shall  be  decided  by  a  majority  interest 
for  said  dam;  *  *  *  and  it  is  expressly  under- 
stood that  nothing  in  this  deed  is  intended  to 
convey  more  or  greater  water  power  or  privi- 
lege than  one  thousand  square  inches,  meaning 
that  the  water  shall  be  taken  through  an  aper- 
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ture  or  apertures  of  not  more  than  the  size  of 
one  thousand  square  inches  at  the  point  herein 
described  for  its  measurement;  and:  it  is  not  in- 
tended to  guarantee  or  secure  any  amount  of 
water  to  said  Olds,  his  heirs  or  assigns,  but 
only  to  permit  him  to  take  water  in  common 
with  other  privileges,  except  the  gristmill  as 
before  described,  which  have  been,  or  may 
hereafter  be.  granted;  and  the  privileges  here- 
in granted  shall  be  subject  to  water  privileges 
granted  from  the  pond  heretofore. 

The  defendant  Baxter  has  succeeded  to  the 
title  of  Mrs.  Keyes  to  said  gristmill  and  its  water 
privileges  and  rights,  as  against  the  orator 
standing  on  the  deed  to  Olds,  and  Horskins  & 
Hirneth  standing  on  the  deed  to  Wait.  And 
said  Baxter  jointly  with  said  defendant  Lucy 
Keyes  owns  all  the  balance  of  said  property 
originally  owned  by  the  common  grantor,  Ste- 
phen 8.  Keyes. 

In  1888  it  became  necessary  to  rebuild  the 
dam,  and  Dr.  Baxter,  representing  the  majority 
interest  and  with  the  approval  of  the  orator, 
undertook  the  work  and  carried  it  forward  to 
practical  completion. 

The  orator  does  not  urge  that  the  work  ought 
not  to  have  been  done,  but  avers  that  the  de- 
fendant Baxter  was  himself  incompetent,  and 
his  employees  disqualified  for  work  of  this 
character.  It  is  true,  as  claimed,  that  the  de- 
fendant, though  representing  the  majority  in- 
terest and  therefore  authorized  to  determine  all 
questions  respecting  contemplated  repairs,  must 
respect  the  minority  interest  so  far  as  to  decide 
fairly  and  conduct  the  work  prudently  for  the 
common  advantage  of  the  entire  interest;  and 
the  proofs  in  the  case  do  not  show  a  contrary 
practice  on  his  behalf. 

The  orator  insists  that,  although  as  between 
him  and  the  owner  of  the  gristmill  the  ratio  of 
expense  for  repairs  is  fixed  and  determined, 
the  question  is  open  as  to  defendants  Horskins 
&  Hirneth  in  respect  to  the  foundry  property, 
and  as  to  defendants  Baxter  and  Lucy  Keyes  in 
respect  to  the  unused  privilege  below  the  foun- 
dry property  and  the  unused  power  opposite 
the  sawmill  on  the  north  side  of  the  river;  and 
presses  the  familiar  equitable  principle  that, 
when  several  persons  are  in  the  enjoyment  of 
a  common  benefit,  all  must  contribute  ratably 
to  the  discharge  of  those  burdens  that  are  inci- 
dental to  the  existence  of  such  benefit. 

But  the  case  is  not  one  for  the  application  of 
this  doctrine.  It  is  true  that  the  orator  and 
Horskins  &  Hirneth  are  on  an  equality  in  the 
use  of  the  water;  and  if  nothing  more  appeared, 
they  should  equally  share  in  the  expense  neces- 
sary to  preserve  such  use.  But  although  they 
stand  on  the  same  level  so  far  as  the  use  of 
water  is  concerned,  they  are  placed  on  an  in- 
equality so  far  as  the  burden  of  expense  in 
the  preservation  of  that  use  is  concerned;  and 
this  inequality  inheres  in  the  very  title  to  such 
use  of  water  which  they  have  respectively  ac- 
cepted and  now  stand  upon.  If  their  rights 
are  legally  fixed  by  their  deeds,  there  is  no 
room  for  the  application  of  the  equitable  rule 
above  referred  to. 

In  the  first  place  the  deed  to  Wait,  under 
which  Horskins  &  Hirneth  hold  their  title,  im- 
poses no  burden  for  repairs  upon  the  dam; 
while  the  deed  to  Olds,  under  which  the  orator 
holds,  imposes  the  burden  of  repairs  at  one  half 
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what  the  owner  of  the  gristmill  must  pay. 
Whatever  may  be  or  whatever  ought  to  be  the 
amount  to  be  paid  by  the  gristmill  property, 
either  as  established  by  title  deeds  or  equitable 
principles,  the  orator  must  pay  one  half  there- 
of. If  the  gristmill  has  a  legal  right  for  con- 
tribution by  the  foundry  property  or  other 
ownership,  the  half  chargeable  to  the  orator  is 
correspondingly  reduced.  But  if  the  gristmill 
property  has  no  legal  right  to  such  contribution, 
the  orator  must  abide  the  ratio  fixed  bv  his 
deed. 

As  to  the  unused  privileges,  the  gristmill  pro- 
perty clearly  has  no  claim  for  contribution. 
No  such  right  by  deed  is  claimed.  None  in 
equity  can  exist,  because  equitable  contribution 
flows  from  community  of  enjoyment,— the  com- 
mon benefit.  The  lower  privilege  has  never 
been  used,  and  the  one  on  the  north  side  has 
not  been  enioyed  since  Olds  took  his  title;  and 
the  proofs  show  that  no  probability  exists  that 
either  will  be  used  hereafter.  Equity  cannot 
fasten  contribution  upon  a  mere  possibility  of 
benefit;  it  can  act  only  upon  its  actual  exist- 
ence. The  orator  can  stand  no  better  in  this 
behalf  than  the  owner  of  the  gristmill.  If  the 
orator  could  thus  get  relieved,  no  reason  is  ap- 
parent why  he  could  not  charge  every  riparian 
owner  below  him  with  the  unwilling  proprie- 
torship of  a  water  privilege,  the  use  of  which 
he  never  contemplated,  and  the  existence  of 
which  he  may  never  have  suspected.  If  the 
orator  can  enforce  contribution  upon  the  foun- 
dry property,  it  cannot  enure  wholly  to  his 
benefit,  because  that  would  destroy  the  ratio  of 
expense  which  he  has  assumed  by  his  deed  to 
the  owner  of  the  gristmill.  He  can  share  in  it, 
if  enforceable,  with  the  gristmill,  only  in  the 
ratio  of  one  to  two. 

But  Wait  took  his  deed  clear  of  any  obliga- 
tion to  repair  the  dam.  Keyes  even  contracted 
to  keep  the  new  gristmill  flume  in  repair  so 
long  as  that  building  remained  fit  for  use;  and 
only  permitted  Wait  to  take  water  at  points 
higher  up,  towards  and  at  the  dam,  upon  the 
contingency  that  Keyes,  his  heirs  and  assigns, 
should  fail  to  keep  up  and  maintain  the  flumes 
below  the  dam,  from  which  Wait  was  to  take 
water. 

Although  Keyes  does  not  in  express  terms 
obligate  himself  to  keep  the  dam  in  repair  for 
Wait's  benefit,  still  the  expressions  in  his  deed 
to  Wait, — "should  the  said  Keyes,  his  heirs  and 
assigns,  discontinue  or  fail  to  support  a  flume 
to  said  gristmill  building,"  then  Wait  may 
take  water  from  the  old  gristmill  flume,  and 
"should  said  Keyes,  his  heirs  or  assigns,  discon- 
tinue or  fail  to  maintain  a  flume  from  the  dam 
to  the  old  gristmill,"  then  said  Wait  may  draw 
from  the  dam, — clearly  imply  that  Keyes  under- 
stood that  the  duty  to  maintain  the  flume  rested 
upon  him,  and  that  Wait  was  to  use  the  instru- 
mentalities that  Keyes  had  provided  to  conduct 
water  to  his  own  mills,  as  the  source  of  supply 
to  the  foundry  property,  so  long  as  Keyes  kept 
them  in  operation.  The  evidence  shows  that 
so  long  as  Keyes  lived,  he,  and  not  the  owners 
of  the  foundry  property,  kept  the  dam  in 
repair,  thus  giving  a  practical  construction  to 
the  deed,  harmonizing  with  the  expressions 
above  quoted,  and  both  carrying  a  strong  im- 
plication that  the  duty  to  repair  the  dam  was 
wholly  upon  Keyes  and  his  successors. 
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And  after  the  death  of  Keyes  and  the  sale  of 
the  sawmill  to  Olds,  down  to  1888,  the  owners  of 
the  gristmill  have  made  all  such  repairs  with- 
out protest,  and  without  pretense  of  claim  that 
such  duty  ought  to  be  shared  in  by  others. 

In  the  deed  to  Wait  he  is  placed  on  an  equal- 
ity in  the  right  to  use  water  with  other  privi- 
leges that  may  be  granted.  This  does  not  put 
him  on  an  equality  as  to  the  quantity  to  be 
used.  In  his  deed  the  quantity  of  water  he  may 
use  is  not  measured  or  restricted  further  than 
it  shall  be  subordinate  to  the  gristmill  right. 

In  the  deed  to  Olds,  he  is  restricted  to  one 
thousand  square  inches.  The  deed  to  Wait 
imposes  no  duty,  in  terms,  upon  him  to  repair 
the  dam.  The  deed  to  Olds  expressly  obli- 
gates him  to  make  such  repairs  and  fixes  his 
relative  share  of  the  expense.  The  deed  to 
Wait  was  made  when  Keyes  had  the  whole 
ownership  of  all  the  powers,  and  had  the  whole 
doty  of  maintaining  the  dam.  Under  such 
circumstances,  if  he  expected  Wait  to  contri- 
bute to  the  expense  of  repairs  upon  the  dam,  he 
would  naturally  have  so  stipulated  in  his  deed. 
On  the  contrary,  however,  he  assumes  himself 
the  duty  of  maintaining  the  flumes  which  fur- 
nish his  own  supply,  and  without  which  his 
own  supply  would  be  cut  off,  and  gives  Wait 
the  mere  right  to  take  water  in  subordination 
to  him  from  his  flumes.  In  view  of  all  these 
features  of  the  case,  we  are  clearly  of  opinion 
that  the  fair  construction  of  Wait's  deed  ex- 
empted him  from  any  duty  to  contribute  with 
Keyes  to  the  expense  of  repairing  the  dam. 
And  this  exemption  certainly  must  continue  so 
long  as  the  gristmill  supply  is  maintained  as  it 
now  is.  And  his  exemption  arising  from  the 
deed  under  which  he  takes  the  water,  there  is 
no  room  for  the  application  of  the  doctrine  of 
equitable  contribution. 

Some  formal  objections  were  made  in  argu- 
ment which  are  of  minor  importance  in  the 
view  we  have  taken  of  the  merits  of  the  case. 
It  is  urged  that  the  bill  is  multifarious,  in  that  it 
seeks  relief  of  one  kind,  and  on  special  grounds, 
•gainst  Baxter  alone;  another,  on  different 
grounds  against  the  other  defendants.  This 
objection  is  well  founded,  but  is  taken  too 
late.  The  court  will  not  entertain  such  an  ob- 
jection first  taken  at  the  final  hearing,  if  it  can 
make  a  decree  disposing  of  the  case  on  its  mer- 
its.  Wade  v.  Pufcfer,  64  Vt.  46. 

Some  immaterial  evidence  was  put  in  by 
both  parties,  but  it  is  largely  of  trivial  impor- 
tance and  hardly  sufficient  to  warrant  any  re- 
striction upon  costs. 

The  pro  forma  decree  of  the  (hurt  of  Chancery 
dimming  the  orator' $  bill  is  affirmed,  with 
<**»,  and  the  came  remanded. 


William  R.  DURKEE 
v. 

Samuel  P.  DURKEE. 

1.  The  orator  brought  his  bill  for  specific 
performance  of  a  contract,  by  which 
it  was  claimed  that  the  defendant  agreed 
to  adopt  him  as  his  heir-at-law,  and 

that  thereby  he  was  fraudulently  in- 
duced to  work  several  years  for  nini; 
and,  failing  to  prove  both  the  contract 
vt. 


and  the  fraud,  it  was  held  that  he 
could  not  recover  for  his  services  on 

the  ground  that  he  acted  in  ignorance 
of  the  facts,  as  he  was  guilty  of  culpable 
negligence  in  not  knowing  that  the  de- 
fendant had  not  adopted  him,  wheu,  by 
due  diligence  and  inquiry,  he  could  easi- 
ly have  learned  that  fact. 
2.  Nor  can  the  orator  recover  on  the 
claim*  arising  out  of  the  lease  of  the 
farm,  as  he  had  an  ample  remedy  at  law. 

(Washington  Plied  March  25, 1887.) 

BILL  EN  CHANCERY.  Heard  on  the  plead- 
ings and  the  report  of  a  special  master, 
March  Term,  1886,  Washington  County.  Pow- 
ers, Chancellor.   Bill  dismissed.  Affirmed. 

The  bill  alleged  that  the  orator,  when  be- 
tween five  and  six  years  of  age,  with  his  young 
sister ,  who  afterwards  deceased,  went,  about  the 
year  1860,  to  reside  with  the  defendant  and  his 
wife  as  their  children,  under  an  agreement  that 
they  would  adopt  them  as  heirs-at-law;  that  de- 
fendant had  no  children  of  his  own;  that  in  1862 
the  defendant  procured  an  Act  of  the  Legisla- 
ture, changing  the  names  of  the  orator  and  his 
sister  from  Robinson  to  Durkee,  and  making 
them  heirs-at-law  of  himself  and  his  wife,  by 
which  name  the  orator  has  ever  since  been 
known  and  called;  that  said  Act  of  adoption 
was  not  to  take  effect  until  assented  to  in  writ- 
ing by  the  defendant  and  bis  wife,  Lurancy 
Durkee,  which  writing  was  to  be  recorded  in 
the  town  clerk's  office;  that  said  Lurancy  died 
in  1880,  possessed  in  her  own  right  of  about 
$2,000;  that  the  orator  was  obedient  to  the  de- 
fendant, and  the  value  of  his  services  exceeded 
the  expense  of  his  maintenance  by  several 
hundred  dollars;  that  the  orator  believed,  until 
long  after  he  was  twenty-one  years  of  age,  that 
he  was  defendant's  heir;  that  defendant  pur- 
posely omitted  to  assent  to  said  Act  of  the  Leg- 
islature, and  that  orator  believes  that  he  never 
intended  to  adopt  him;  that,  if  the  defendant 
bad  complied  with  the  Act  of  the  Legislature, 
the  said  $2,000  owned  by  said  Lurancy  would 
have  gone  to  the  orator;  that  orator  went  into 
possession  of  defendant's  farm  under  a  contract 
which  was  very  beneficial  to  the  orator,  which 
the  defendant  broke,  and  compelled  the  orator 
to  abandon,  in  July,  1881.  The  prayer  was  that 
the  court  order  the  defendant  to  perform  his 
said  contract,  and  make  the  petitioner  the  heir- 
at-law  of  defendant  and  his  wife;  that  the  de- 
fendant be  restrained  by  injunction  from  alien- 
ating or  incumbering  his  property,  so  that  at 
his  death  It  will  come  to  the  petitioner,  or,  that 
an  accounting  may  be  taken  of  the  services  of 
the  petitioner  under  the  contract;  that  the  de- 
fendant pay  to  the  petitioner  such  portion  out 
of  the  estate  of  said  Lurancy  as  would  have 
belonged  to  him  if  he  bad  been  legally  adopted. 

The  master  found  that  the  defendant  in  1861 
took  the  orator,  who  was  at  that  time  about 
six  years  old,  and  bis  sister;  that  the  defendant 
requested  Hon.  L.  G.  Hinckly,  during  the 
session  of  the  Legislature  of  1862,  to  procure 
the  passage  of  a  law  changing  the  names 
of  the  orator  and  his  sister,  ana  constituting 
them  heirs-at-law  of  the  defendant  and  his 
wife.  An  Act  was  passed,  and  approved  by 
the  governor  in  November,  1862. 
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section  of  the  Act  changed  the  names  of  the 
two  children  from  Robinson  to  Durkee,  and 
constituted  them  heirs-at-law  of  the  defendant 
and  his  wife  Lurancy.  The  second  section 
provided  that  the  Act  should  not  take  effect 
until  the  defendant  and  his  wife  "shall  make 
their  assent  to  the  same  in  writing  under  their 
own  hands,  in  the  presence  of  two  witnesses, 
and  same  acknowledged  before  a  justice  of  the 
peace,  and  cause  the  same  to  be  recorded  in  the 
town  clerk's  office  in  said  Chelsea." 

The  section  requiring  the  assent  of  the  de- 
fendant and  his  wife  was  incorporated  into  the 
bill  by  Mr.  Hinckly  as  a  matter  of  form  only. 
The  master  failed  to  find  that  the  defendant  or 
his  wife  ever  signed  any  paper  giving  their 
assent  to  the  said  Act  of  the  Legislature;  but 
found  that  the  orator  continued  to  live  with  the 
defendant,  and  was  treated  as  a  son;  that  he 
gave  defendant  and  his  wife  the  respect  and  af- 
fection of  a  son,  supposing  that  he  was  their 
adopted  son  until  long  after  he  was  twenty- 
one.  It  was  also  founa  that  the  orator  saw  the 
Act  of  the  Legislature  in  1872;  that  in  October, 
1880,  he  moved  on  to  the  defendant's  farm,  un- 
der an  arrangement  that  he  should  carry  it  on 
and  have  all  he  could  make,  and  board  the  de- 
fendant; that  this  arrangement  continued  till 
July,  1881,  when  the  orator  was  compelled  to 
leave  the  farm  by  reason  of  defendant's  actions, 
— violation  of  the  contract;  that  said  Lurancy 
held,  at  the  time  of  her  death,  in  her  own  right, 
property  to  the  amount  of  about  $1,000;  "that 
the  orator  was  induced  to  and  did  believe  until 
June,  1881,  that  he  was  the  adopted  son  and 
heir-at-law  of  the  defendant  and  his  wife,  Lu- 
rancy, and  that  their  treatment  and  actions  to- 
wards him  warranted  that  belief." 

It  was  further  found  that  the  defendant,  after 
he  was  twenty-one,  worked  to  a  considerable 
amount  in  value  for  the  defendant,  for  which 
he  has  never  received  pay,  but  worked  like 
other  children  without  expectation  of  pay  ;  but 
would  not  have  done  so  ii  he  had  not  supposed 
he  was  defendant's  adopted  son. 

Messrs.  E.  W.  Bisbee  and  J.  A.  Wing,  for 
orator: 

The  orator  could  not  sustain  an  action  at  law 
—the  defendant  standing  in  loco  parentis — 
without  proving  an  agreement  to  pay. 

Sprague  v.  Waldo,  88  Vt.  141;  Dans  v.  Ooode- 
now,  27  Vt.  715 ;  Lunay  v.  Vantyne,  40  Vt. 
601;  Andrusr.  Foster,  17  Vt.  656. 

The  court,  on  the  facts  found,  has  jurisdic- 
tion, and  should  decree  specific  performance. 
But  if  the  court  will  not  so  decree,  it  should 
retain  the  case  to  save  the  expense  of  further  liti- 
gation. 

Dana  v.  Nelson,  1  Aik.  262;  Beardsley  v. 
Knight,  10  Vt  185;  Sanborn  v.  Kittredqe,  20 
Vt.  682;  Balls  v.  Shepard,  Wash.  Co.  Sup.  Ct. 
May  Term,  1888  (not  reported). 

Messrs.  Heath  A  Willard,  for  defendant: 

No  contract  is  found  to  be  enforced.  But  if 
there  had  been  a  contract  of  this  kind,  the 
court  would  not  decree  specific  performance. 

Sainsbury  v.  Jones,  2  Beav.  462. 

As  to  the  farm  trade,  the  orator  had  an  ade- 
quate remedy  at  law. 

Currier  v.  Bosebroolcs,  48  Vt.  84;  CiUey  v. 
Tenny,  81  Vt.  401;  Aiken  v.  Smith,  21  Vt.  172; 
La  Point  v.  Scott,  86  Vt.  608.  » 
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There  can  be  no  recovery  on  the  ground  of 
mistake. 

McDaniels  v.  Bank,  29  Vt.  280 ;  Story,  Bq. 
Jut.  §  146. 

Taft,  delivered  the  opinion  of  the  court: 
The  contract  alleged  in  the  bill  Is  not  shown 
by  the  master's  report  to  have  been  made,  con- 
sequently there  can  be  no  decree  for  a  specific 
performance;  neither  does  the  report  show  that 
the  conduct  of  the  defendant  was  fraudulent. 
The  master  states  that  the  "orator  was  induced 
to  and  did  believe  until  June,  1881,  that  he  was 
the  adopted  son  and  heir-at-law  of  the  defend- 
ant and  his  wife,"  but  by  whom  he  was  so  in- 
duced to  believe  the  report  does  not  show;  the 
master,  not  finding  that  fact  upon  the  evidence, 
the  court  cannot  say,  as  matter  of  law,  that  it 
was  by  the  defendant.  No  contract  by  the  de- 
fendant being  shown,  and  no  fraud  on  his  part 
proven,  the  orator  still  insists  that  he  is  entitled 
to  relief  upon  the  ground  that  he  remained  with 
the  defendant  and  labored  for  him  several  years, 
in  ignorance  of  the  fact  that  he  was  not  his 
adopted  son  and  heir-at-law.  Whether  he  was 
such  son  and  heir-at-law  was  a  fact  he  could 
easily  have  ascertained.  He  knew  of  the  Act 
of  the  Legislature  as  early  as  the  year  1872, 
and  he  could  at  any  time  have  learned  by  In- 
quiry at  the  town  clerk's  office  whether  the 
defendant  had  ever  assented  thereto,  which  was 
the  requisite  to  its  validity.  When  a  party  has 
acted  m  ignorance  of  facts  merely,  courts  of 
equity  will  never  afford  relief,  where  actual 
knowledge  could  have  been  obtained  by  the  ex- 
ercise of  due  diligence  and  inquiry.  To  relieve 
a  party  under  such  circumstances  would  be  to 
encourage  culpable  negligence.  Willard,  Eq. 
Jur.  70;  Story,  Eq.  Jur.  §  146  and  note: 
McDaniels  v.  Bank,  29  Vt.  280;  Smith,  Eo. 
Man.  chap.  2,  §  1.  By  this  rule  he  is  not  enti- 
tled to  relief.  No  question  of  evidence  was 
reserved.  If  the  orator  has  any  claims  against 
the  defendant  arising  out  of  the  lease  of  the 
farm,  he  has  an  ample  remedy  at  law. 
Decree  affirmed  and  cause  remanded. 


Calvin  STOWELL, 
v. 

William  HASTINGS,  Ext.  of  Joseph  Stow- 
ell's  Will. 

1.  The  wilL  after  disposing  of  apart  of  the 
estate,  gave  to  the  testators  wife  the 
residue,  "  for  her  benefit  and  support, 
to  use  and  dispose  of  as  she  may  think 
proper,"  and  then  provided  that  if  any 
of  the  estate  should  be  left  at  her  death 
in  her  possession,  it  should  be  equally 
divided  between  the  testator's  brothers 
and  sisters.  Held,  that  the  wife  took 
an  absolute  estate,  and  the  remainder 
over  was  void  for  repugnancy. 

2.  The  decree  of  the  probate  court,  on- 
appealed  from,  ordering  the  executor 
to  pay  the  residue  to  the  residuary  leg- 
atee, "in  accordance  with  the  will/1 
did  not  settle  the  question  whether 
she  took  an  absolute  estate,  or  one  for 
life. 
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(Windham  Filed  April  15,  1887.) 

APPEAL  from  a  decree  of  the  Probate  Court 
allowing  the  account  of] William  Hastings, 
■executor  of  Joseph  Stowell's  will.  Heard  on  a 
commissioner's  report,  March  Term,  1885,  Wind- 
ham Count v,  Walker,  J.,  presiding.  Judg- 
ment affirming  the  decree  of  the  probate  court, 
allowing  the  executor's  account.  Affirmed. 

It  appeared  from  the  report  that  the  defend- 
ant, Hastings,  was  appointed  executor,  served 
as  such,  ana  on  the  2d  day  of  October,  1872, 
on  due  notice,  settled  bis  account  in  the  probate 
court;  that  at  the  same  time  the  court  ordered 
him  to  pay  to  Ella  J.  Cheney,  the  testator's 
grand-daughter,  now  Mrs.  Robinson,  the  sum 
of  $8,000,  and  the  balance  of  the  estate  to  "  the 
widow  of  said  deceased  in  accordance  with 
said  will;"  that  he  paid  the  $8,000  legacy,  and 
in  November,  1872,  he  paid  to  the  widow  the 
remainder  of  the  estate,  which  consisted  of 
money,  bonds,  notes,  etc.  Mrs.  Stowell,  the 
widow,  died  in  July,  1888.  The  defendant. 
Hastings,  was  her  brother,  and  was  employed 
by  her  to  transact  her  business.  He  had  in  his 
possession  about  $4,000  of  her  money  and 
bonds,  derived  from  her  husband's  estate. 
Just  before  her  death  she  directed  him  to  de- 
posit in  some  bank  $400  for  one  party,  $150 
for  another  party,  and  to  deliver  the  rest — 
$8,500,  in  bond — to  Mrs.  Robinson.  He  did  as 
directed;  but  in  his  accounting  he  did  not  cred- 
it the  estate  with  those  sums.  The  contention 
was  whether  the  widow  could  dispose  of  said 
property.  The  clause  of  the  will  in  question  is 
stated  in  the  opinion.  The  testator's  heirs  were 
his  wife  and  grand-daughter,  Mrs.  Robinson. 

Metm.  A.  E.  Cudworth,  and  Martin  4c 
Eddy,  for  plaintiff: 

The  widow  took  only  a  life  estate.  The  tes- 
tator did  not  devise  to  her  absolutely  the  res- 
idue whereby  she  could  dispose  of  it,  for  he  pro- 
vided that  what  was  left  at  her  death  should  be 
divided  between  his  brothers,  etc. 

McClotkey  v.  Qleaeon,  58  Vt.  264:  Bichard- 
eon  v.  Paige,  54  Vt.  878;  Smith  v.  BeU,  8  Pet. 
68(81  U.  8.  bk.  8,  L.  ed.  822);  Hixonv.  Oliver, 
18  Ves.  Ill;  Dawee  v.  Swan,  4  Mass.  208;  Par- 
emu  v.  Winelow,  6  Mass.  169,  175:  Hibbard  v. 
HurQwrt,  10  Vt.  178;  8  De  G.  &  8.  411;  Hen- 
derton  v.  Blackburn.  104  HI.  227;  UpweU  v. 
Boleey,  1  P.  Wms.  651. 

The  widow  could  use  the  money  in  any  way 
beneficial  to  her  support;  but  she  could  not  be 
benefited,  nor  her  support  assured,  by  giving 
it  to  a  relative,  at  the  point  of  death. 

Metre.  E.  L.  Waterman  and  C.  B.  Ed- 
dy, for  defendant: 

The  decree  of  the  probate  court  is  conclusive 
as  to  all  parties  interested,  and  protects  the  ex- 
ecutor in  obeying  it. 

Probate  Court  v.  Marriam,  8  Vt.  284;  Stone 
v.  Griffin,  8  Vt.  400;  Leneham  v.  Spaulding, 
57  Vt.  115;  Boyden  v.  Ward,  88  Vt  628;  Bid- 
ardton  v.  Merrill,  82  Vt.  27;  Stone  v.  Peaeley't 
Atafe,  28  Vt.  716;  Lawrence  v.  Engleeby,  24 

The  effect  of  the  decree  was  to  vest  the  prop- 
erty in  Mrs.  Stowell,  and  the  executor's  con- 
trol and  liability  for  it  ceased. 

But.  Smith' eHeirt,  8  Vt.  865;  Orice  v.  Ban- 
*a,  28  Vt.  280. 

The  gift  to  the  wife  was  absolute. 
TT. 


1  Redf.  Wills,  482;  Partone  v.  Winelow,  6 
Mass.  169;  Malcolm  v.  Malcolm,  8  Cusb.  472; 
4  Mass.  208;  Jarm.  WiUs,  762;  Areeon  v.  Are- 
eon,  8  Denio,  458. 

Taft,  delivered  the  opinion  of  the  court: 
The  important  question  in  this  case  is  whether 
Mrs.  Stowell  took  an  absolute  estate  in  the 
property  which  passed  to  her  under  the  residu- 
ary clause  in  her  husband's  will;  it  reads  as  fol- 
lows: 

"  I  give  to  my  beloved  wife,  Hepzibah  H. 
Stowell,  the  residue  and  remainder  of  all  my 
estate,  both  real  and  personal,  for  her  benefit 
and  support,  to  use  ana  dispose  of  as  she  may 
think  proper.  If  any  of  the  estate  should  be 
left  in  my  wife's  possession  at  her  death,  it  is 
my  will  that  the  same  should  be  equally  divided 
between  eight  of  my  brothers  and  sisters", 
etc. 

The  decree  of  the  probate  court  in  1872  set- 
tled no  question  involved  in  this  case. 

The  testator  gives  his  wife  the  residue  of  his 
estate  for  her  benefit  and  support,  with  an  ab- 
solute power  of  disposition;  no  conditions  an- 
nexed to  the  gift,  no  words  limiting  the  use  of 
the  property,  and  giving  the  words  used  their 
usual  signification,  she  fa  put  in  the  place  of 
the  testator,  as  to  the  title  and  all  rights  to  the 
property.  If  an  estate  be  given  to  a  person 
generally  or  indefinitely,  with  an  absolute  pow- 
er of  disposition,  it  carries  a  fee,  and  a  remain- 
der over  is  void  for  repugnancy.  1  Eq.  Cas. 
Abr.  176;  4  Kent,  Com.  2d  ed.  585;  Smith  v.  Van 
Oetrand,  64  N.  Y.  278;  Campbell  v.  Beaumont, 
91  N.  Y.  484;  Seibert  v.  Wiee,  70  Pa.  147; 
BamedeU  v.  Ramedell,  21  Me.  288. 

"  In  general,  however,  a  limitation  over  af- 
ter a  fee,  is  held  to  be  repugnant  to  the  estate 
first  granted,  and  is  itself  rejected."  2  Jarm. 
Wills,  44,  note  1.  "  It  is  a  settled  rule  of 
American  as  well  as  English  law."  2  Redf. 
Wills,  278. 

Where  the  iue  dieponendi  is  conditional,  as  in 
those  cases  where  the  property  is  given  for  sup- 
port only,  with  power  over  the  principal  for 
that  purpose;  or  the  estate  given  the  first  taker 
is  one  for  life  only, — a  different  rule  may  prevail 
and  the  gift  in  remainder  be  valid;  for,  in  such 
cases,  no  absolute  estate  fa  given  the  first  taker. 
In  determining  what  estate  is  given  the  first  tak- 
er, the  whole  will  should  be  considered  and  all 
the  clauses  construed  together.  Even  in  those 
cases  where  an  absolute  estate  is  in  terms 
given,  if  subsequent  passages  unequivocally 
show  that  testator  meant  the  legatee  to  take  a 
life  interest  only,  the  prior  gift  fa  restricted  ac- 
cordingly. Jarm.  Wills,  chap.  15.  8uch  are 
the  cases  in  this  State  of  Bichardeon  v.  Paige, 
54  Vt.  878;  McCloekey  v.  Qleaeon,  56  Vt.  264: 
and  such  construction  was  given  the  will  in 
Smith  v.  BeU,  6  Pet.  68  [81  TJ.  S.  bk.  8,  L.  ed. 
8221. 

If  we  could  construe  the  will  io  question  as 
giving  the  residue  to  Mrs.  Stowell  for  her  sup- 
port only,  which  fa  the  construction  the  appel- 
lants insist  should  be  given  it,  their  claim 
might  be  upheld;  it  was  given  for  her  support, 
but  not  for  that  alone;  it  was  for  her  benefit, 
and  using  the  synonyms  of  the  word  it  was  for 
her  advantage,  her  profit,  her  gain,  her  account, 
her  interest  The  word  "benefit"  and  its  syn- 
onyms mean  more  than  simply  support;  the] 
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mean  any  purpose  to  which  the  absolute  owner 
of  property  can  devote  it;  and,  given  for  that 
purpose,  they  mean  that  Mrs.  Stowell  had  un- 
limited power  to  dispose  of  it  at  her  pleasure. 
If  we  held  that  Mrs.  Stowell  had  no  right  to 
dispose  of  the  estate,  save  only  for  her  sup- 
port, we  think  it  would  be  a  clear  violation  of 
the  intention  of  her  husband,  and  a  substitution 
of  the  will  of  the  court  for  that  of  the  testator. 
A  will  should  be  construed  as  a  whole,  and  ef- 
fect given  to  each  and  every  part  of  it  if  possi- 
ble; but  it  must  be  conceded  that  the  two  in- 
tents of  the  testator,  as  expressed  in  repugnant 
provisions,  cannot  both  be  carried  out.  There 
is  a  gift  to  the  first  taker  and  another  in  remain- 
der. The  clauses  should  be  construed  togeth- 
er, and  effect  given  to  both  if  consistent  with 
the  rules  of  law.  Where  it  is  clear,  consider- 
ing the  language  used,  that  the  testator  in- 
tended a  life  estate  in  the  first  taker,  or  a  use 
of  the  bequest  for.  support  only,  or  any  other 
limited  purpose,  there  is  no  difficulty  in  carry- 
ing out  the  full  intent  of  the  testator  by  giv- 


ing force,  after  the  first  estate  is  ended,  to  the 
clause  creating  the  estate  in  remainder;  but 
where  it  is  clear,  judging  from  both  clauses, 
that  by  the  gift  in  remainder  the  testator  did 
not  intend  to  limit  the  use  of  the  property  in, 
the  hands  of  the  first  taker  in  any  respect,  and, 
in  the  bequest  to  the  first  taker,  gives  an  abso- 
lute estate,  using  words  which  admit  of  no- 
other  construction,  the  rule  as  to  repugnancy 
must  apply.  We  do  not  think  Uhat  Mr.  Stow- 
ell intended  by  the  gift  in  remainder  to  limit 
the  use  which  his  wife  might  make  of  the  res- 
idue. We  think  he  intended  she  should  take  his 
own  place  in  respect  to  it,  and  use  it  in  an  un- 
limited manner;  and  his  intent  in  that  respect 
should  be  carried  out.  We  see  no  difference 
in  the  meaning  of  the  words  if  transposed  so  as 
to  read  "  to  use  and  dispose  as  she  may  think 
proper  for  her  benefit  and  support." 

This  holding  renders  it  unnecessary  to  pass: 
upon  any  other  question. 

Judgment  affirmed.  Oause  ordered  certified  to 
the  Probate  Court. 
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Charles  E.  WHITE 
v. 

Weston  THOMPSON,  Admr. 

1.  A  note,  given  by  one  in  his  capacity  as 
administrator  to  take  up  a  note  given 
by  the  intestate  in  his  lifetime,  binds 
the  administrator  personally  and  not 
the  estate. 

2.  An  indorser  upon  such  a  note  who  is 
compelled  to  pay  it,  becomes  the 
creditor  of  the  administrator  and  not 
of  the  estate*  though  he  was  also  an 
indorser  on  the  original  note. 

8.  A  statute  giving  creditor  of  an  estate 
a  remedy  in  equity,  in  certain  in- 
stances, when  he  had  failed  to  seasona- 
bly present  and  prosecute  his  claim,  af- 
fords no  remedy  to  such  an  indorser. 

(Penobscot  Decided  March  1,  1887.) 

N  report  of  an  equity  suit.   Bill  dimmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  A.  N.  Williams,  for  plaintiff: 
It  seems  that  a  promise  of  an  administrator 
to  pay  or  to  become  responsible  for  the  debt  of 
his  decedent,  to  render  him  personally  liable 
thereon,  must  not  only  be  in  writing,  but  must 
also  be  founded  on  a  sufficient  consideration. 

Schouler,  Ezra.  &  Admrs.  260;  Wms.  Ezra. 
1776;  Davit  v.  French,  20  Me.  21;  Walker  v.  Pat- 
86  Me.  278. 
Bat  in  this  case  the  administrator  did  not 
undertake  to  become  responsible  individually 
to  plaintiff  for  his  claim  for  reimbursement 
from  the  estate;  and,  if  he  had,  he  would  not  be 
held,  it  being  a  bare  promise  without  consid- 
eration. 

Ten  Buck  v.  Vanderpoel,  8  Johns.  120;  Davit 
t.  French,  supra. 

That  being  so,  all  the  other  notes  given  in 
renewal  to  the  First  National  Bank  were  in  the 
same  category,  as  between  plaintiff  and  H.  P. 
Thompson. 

Nutter  v.  Stover,  48  Me.  168. 

Bat  assuming  that  there  was  a  sufficient  con- 
sideration for  H.  P.  Thompson's  signing  the 
notes  in  renewal,  and  that  he  was  holden  there- 
on to  plaintiff,  that  would  not  extinguish 
plaintiffs  claim  against  the  estate. 

Schouler,  Exrs.  &  Admrs.  441;  Davit  v. 
French,  20  Me.  21. 

Mr.  Weston  Thompson,  for  defendant: 

The  probate  decree  was  only  that  the  estate 
was  "apparently"  insolvent.  The  fact  depend- 
ed on  the  extent  of  the  liabilities  thereafter  to 
be  ascertained,  by  virtue  of  the  same  decree. 

Hunt  v.  Whitney,  4  Mass.  620. 

This  defendant  is  not  bound  by  the  first  ad- 
Diinistrator's  contract,  for  there  is  no  privity 
between  them. 

Taylor  v.  SetoaU,  69  Me.  148;  Altop  v.  Mather, 
8  Conn.  684. 

The  Statute  of  Limitations,  §  12  of  the  same 
chapter,  was  not  made  for  the  mere  benefit  of 
the  administrator.  It  was  made  to  serve  and 
protect  all  the  beneficiaries  of  the  estate. 
Hence,  the  administrator  could  not  waive  the 
Statute  of  Limitations. 

UK. 


LitUefleld  v. Eaton,  74 Me.  516;  Dawetv. Shed, 
15  Mass.  6;  Fowler  v.  True,  76  Me.  48. 

If  a  judgment  rendered  on  the  claim  during 
the  period  of  limitation  would  not  extend  its 
lifeti  me,  much  less  would  a  note  have  that 
effect. 

McLeUan  v.  Lunt,  14  Me.  254;  Thurston  v. 
Lotoder,  47  Me.  72. 

The  claim  of  the  plaintiff  is  barred. 

Beard  v.  Meader,  1  Me.  156;  Whittier  v.  Wood- 
ward,  71  Me.  161. 

The  debt  which  Chas.  W.  Thompson  left 
behind  him  has  been  paid;  and  the  plaintiff's 
claim  for  reimbursement  of  what  he  paid 
Dennett  is  against  H.  P.  Thompson,  and  not 
against  this  defendant  in  any  capacity. 

Davit  v.  French,  20  Me.  21;  Baker  v.  Moor,  68 
Me.  448;  McElderyv.  McKemie,  2  Port.  (Ala.) 
88;  8.  C.  27  Am.  Dec.  648;  Harding  v.  Evant, 
8  Port.  221;  S.  C.  29  Am.  Dec.  255;  Fitzhugh't 
Ext.  v.  Fitthugh,  11  Gratt.  (Va.)  800:  8.  C.  62 
Am.  Dec.  658;  Lutcomb  v.  Ballard,  5  Gray,  408; 
Kingman  v.  Sovle,  182  Mass.  288:  Merchant* 
Bank  v.  Weekft  Ettate,  58  Vt.  118;  May  v.  May, 
7  Fla.  207;  8.  C.  68  Am.  Dec.  481;  Shepherd  v. 
Young,  8  Gray,  152;  50  Ala.  585;  Lucht  v. 
Behrent,  28  Ohio  St.  281;  S.  C.  22  Am.  Rep.  878; 
Sumner  v.  WilliamsJA  Mass.  199,  200;  Farhall 
v.  Farhall,  L.  R.  7  Ch.  App.  Cas.  128;  Dotete  v. 
Ooxe,  3  Bing.  20. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  seeks  to  obtain,  under  Rev. 
Stat  chap.  87,  $  19,  an  allowance  and  payment 
of  his  claim  against  the  estate  of  Charles  W. 
Thompson,  deceased. 

Shortly  before  Thompson's  death  the  peti- 
tioner indorsed  a  note  for  him,  upon  which 
Thompson  obtained  money  at  a  bank,  Thomp- 
son, the  maker,  dying  before  the  note  matured. 
After  his  death,  his  administrator,  H.  W.  Thomp- 
son, renewed  the  note  to  the  bank,  signing  it  as 
maker  in  his  capacity  as  administrator,  and  the 
petitioner  renewed  his  indorsement,  the  new 
note  being  given  for  the  old  one.  This  note 
was  in  turn  renewed  once  or  twice  in  the  same 
way,  when  the  bank  refused  to  continue  the 
renewals  longer.  A  new  note  was  then  made 
of  the  same  tenor  as  before,  upon  which  the 
money  was  procured  elsewhere,  the  bank  re- 
ceiving payment  of  its  note  from  the  pro- 
ceeds. 

This  last  note  became  due  on  March  7, 1884, 
and,  the  administrator  failing  to  pay  it,  the  com- 
plainant paid  it  in  October,  afterwards.  The 
first  note  in  the  series  was  made  on  April  5, 
1880.  In  June,  1884,  the  administrator  resigned, 
and  the  present  administrator  de  bonis  non  was 
appointed  in  his  place.  In  December,  1884, 
the  estate  was  represented  insolvent,  and  com- 
missioners were  appointed  before  whom  the 
complainant  submitted  his  claim.  But  the 
claim  was  rejected  as  barred  by  the  special  limi- 
tation Act  of  2  years  and  6  months.  Not  hav- 
ing any  legal  remedy,  the  complainant  asks 
equity  to  lend  her  helping  hand.  We  think 
equity  cannot  afford  the  necessary  relief. 

The  design  of  the  statute  was  not  to  create 
the  relation  of  creditor  and  debtor  where  not 
already  existing,  but  to  assist,  in  certain  emer- 
gencies, those  who  are  already  creditors,  but 
who  have  failed  to  seasonably  present  or  prose- 
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cute  their  claims,  without  culpable  negligence 
on  their  part. 

Here  the  petitioner  is  not  to  be  considered  a 
creditor  of  the  estate.  He  may  be  a  creditor 
of  its  former  administrator  whose  note  he  in- 
dorsed. A  note  given  by  an  administrator,  al- 
though worded  as  the  promise  of  the  estate, 
binds  the  administrator  only.  The  original 
note  given  by  the  intestate  was  long  since  paid. 
The  note  paid  by  the  petitioner  cannot  be  re- 
garded other  than  a  different  and  independent 
transaction. 

What  claim  the  former  administrator  may 
have  against  the  estate,  and  whether  now 
available  or  not,  we  cannot  consider.  King- 
man v.  Souls,  182  Mass.  285. 

Bill  dismissed,  vrith  costs. 

Danforth,  Virgin,  Libbey,  Foster,  and 
Haskell,  J  J.,  concurred. 


James  P.  WENTWORTH 
Edward  H.  WOOD8IDE. 

An  action  may  be  maintained  to  recover 
a  sum  agreed  to  be  paid  by  the  defend- 
ant in  an  exchange  of  horses  made  on 
the  Lord's  Day,  the  defendant  not  re- 
turning nor  offering  to  return  the  horse 
which  ne  received  from  the  plaintiff. 

(Cumberland  Decided  February  24, 1887.) 

ON  exceptions  by  the  defendant.  Overruled. 
Mr.  Weston  Thompson,  for  defendant: 
The  exchange  of  animals  was  proposed,  as- 
sented to,  and  effected  on  the  "  Lord's  Day," 
in  violation  of  Rev.  8tat.  chap.  124,  §§  20,  22; 
and  because  the  plaintiff  was  a  party  to  that 
violation,  and  does  not  come  into  court  with 
clean  hands,  he  cannot  recover  in  this  action. 
There  was  no  legal  contract  on  which  to  main- 
tain assumpsit.  The  declaration  is  false,  and 
the  plea  is  true. 

26  Me.  464;  60  Me.  88;  68  Me.  676;  71  Me. 
288;  15  Gray,  488. 

Against  these  reasons  and  authorities,  the 
plaintiff  hopes  to  prevail  by  Rev.  Stat.  1880, 
chap.  82,  §  116. 

The  loss  falls  on  that  party  who  is  unable  to 
maintain  himself  in  court  without  showing  his 
own  fault. 
Broom,  Leg.  Max.  574-579. 
The  prohibition  which  this  late  Act  relaxes, 
is  part  of  the  iron  creed  of  the  Puritan,  and  as 
old  as  the  Laws  of  Athelstan;  and  is  also 
founded  on  the  secular  considerations  which 
Blackstone  says  the  law  much  regards. 
4  Bl.  Com.  68. 

If  ever  a  statute  should  have  a  narrow  con- 
struction and  a  restricted  application,  it  is  one 
which  puts  the  law  at  the  service  of  a  plaintiff 
who  claims  to  recover  damages  on  the  proof 
and  strength  of  his  own  crime.  The  question 
is,  What  did  the  Legislature  mean?  The  dis- 
tinction which  we  make  between  sale  and  bar- 
ter is  not  suggested  in  the  language  of  the  Act; 
but  words  are  not  the  only  evidence  of  its  in- 
tent, and  are  not  necessarily  the  controlling  evi- 
dence of  it.  Where  the  effect  would  be  need- 
less mischief,  it  is  more  reasonable  and  more 


respectful,  and  more  in  accord  with  public  pol- 
icy, to  say  the  Legislature  was  unskillful  in  the 
choice  of  words,  than  that  it  meant  to  make  the 
law  a  thief.  Such  an  imputation  should  not 
be  put  upon  those  who  forbore  to  repeal  the 
laws  against  arson,  robbery,  larceny,  embezzle- 
ment, and  malicious  mischief. 

Landers  v.  Smith,  78  Me.  212,  1  New  Eng. 
Rep.  896;  Holmes  v.  Paris,  75  Me.  561;  Somer- 
set v.  Dighton,  12  Mass.  884;  Gibson  v.  Jenney. 
15  Mass.  205;  Commonwealth  v.  Loring,  8  Pick. 
870;  Commonwealth  v.  Kimball,  24  Pick.  870; 
Brown  v.  Pendergast,  7  Allen,  429;  Win-slow  t. 
Kimball,  25  Me.  498;  People  v.  Utica  Ins.  Co. 
15  Johns.  858;  Blakeney  v.  Blakeney,  6  Porter, 
109;  People  v.  Lambier,  5  Den.  9;  Rogers  v. 
Brent,  5  Gilm.  578. 

In  such  cases,  the  tender  is  excused,  when  the 
party  to  whom  it  was  due  has  voluntarily 
parted  with  power  to  do  what  would  be  his 
duty  if  the  tender  were  made. 

2  Allen,  440;  6  Allen,  278;  112  Mass.  509;  9 
Cush.  215;  17  N.  H.  578;  80  B.  Mon.  517;  17 
Me.  296. 

Mr.  F.  V.  Chase,  for  plaintiff: 

The  defendant's  counsel  asks  in  this  connec- 
tion: "What  did  the  Legislature  mean f  In 
the  late  case  of  Berry  v.  Clary,  77  Me.  488.  the 
court  says:  "  What  was  the  object  to  be  ac- 
complished by  this  statute?  Undoubtedly  to 
make  a  party  defendant,  to  a  Sunday  contract, 
do  equity. 

This  statute  relates  to  the  practice  of  courts, 
and  in  positive  terms  prohibits  anyone  from 
defending  certain  suits  on  a  given  ground,  with- 
out first  complying  with  certain  conditions.  It 
is  imperative;  and  can  no  more  be  waived  by 
the  plaintiff  than  could  the  question  of  want  of 
jurisdiction  in  a  given  case  be  waived  by  the 
parties,  so  as  to  give  the  court  jurisdiction  in  a 
case  where  it  has  no  jurisdiction,  by  consenting. 

Stater.  Bonney,  84  Me.  228. 

Peters,  Oh.  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff  and  defendant  exchanged  horses 
on  the  Lord's  Day.  the  defendant  agreeing  to 
pay  $50  for  the  difference  in  value  between  the 
animals.  The  action  is  to  recover  the  $50,  the 
defendant  not  returning  nor  offering  to  return 
the  horse  which  he  received  from  the  plaintiff. 
The  action  may  be  sustained.  The  statute 
seems  to  be  completely  applicable,  which  de- 
clares that  "  no  person  who  receives  a  valuable 
consideration  for  a  contract,  express  or  implied, 
made  on  the  Lord's  Day,  shall  defend  any  ac- 
tion upon  such  contract  on  the  ground  that  it 
was  so  made,  until  he  restores  such  considera- 
tion." 

The  whole  consideration  received  by  the  de- 
fendant is  still  in  his  hands.  He  cannot  retain 
it  and  avoid  his  contract.  It  is  urged  that  be 
cannot  safely  make  restoration, — that  by  doing 
so  he  might  lose  the  horse  which  the  plaintiff 
received  from  him.  But  the  statute  is  exact- 
ing, unconditional.  It  matters  not  that  the 
defendant  cannot  restore,  or  profitably  or  safely 
restore.  If  he  does  not  in  fact  restore,  he  can- 
not defend.  There  may  be  many  cases  where 
a  defendant  cannot  restore  the  consideration  re- 
ceived. It  may  have  passed  into  other  hands; 
or  gone  into  other  form;  or  been  consumed  or 
lost.  And  cases  may  often  arise,  as  in  this  case, 
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where  a  defendant  is  unwilling  to  take  the  risk 
to  restore.  But  for  all  such  cases  was  the  stat- 
utory requirement  intended.  The  statute  is 
broad  and  remedial,  and  should  be  liberally 
construed  to  prevent  fraud  or  injustice. 

The  argument  of  counsel  would  seem  to  im- 
ply that  the  law  was  enacted  to  protect  a  de- 
fendant. It  is  for  the  public  protection,  treat- 
ing parties  fairly,  alike.  It  must  be  borne  in 
mind,  looking  at  the  just  and  equitable  view 
of  the  transaction,  that  the  worst  which  can 
befall  a  defendant  who  fails  to  make  the  restor- 
ation required  of  him  will  be  to  perform  his 
contract,  which,  though  made  on  Sunday,  is 
presumed  to  have  been  as  carefully  made  as  if 
on  any  other  day. 

Exception!  overruled. 

Walton,  Virgin,  Libbey,  Emery,  and 
Haskell.  J  J.,  concurred. 


Miller  MATHERSON  et  ai. 

v. 

John  W.  WILKINSON. 

1.  One  of  the  surviving  partners  of  a 
firm,  to  whom  an  account  was  as- 
signed1 during  the  lifetime  of  all  the 
partners,  may  maintain  an  action 
thereon  for  his  own  benefit  in  the  name 
of  the  surviving  partners. 

2.  The  provisions  of  a  statute  relating  to 
the  settlement  of  the  estate  of  deceased 
partners  do  not  apply  to  such  an  ac- 
count. 

(Cumberland  Decided  February  24, 1887.) 

ON  exceptions  by  the  plaintiff  to  the  rulings 
of  the  court  sustaining  the  defendant's  de- 
murrer. Sustained. 
Mr.  David  W.  Snow,  for  plaintiff: 
An  account  annexed  is  part  of  the  declara- 
tion. 

Bennett  v.  Davit,  62  Me.  644. 

The  demurrer  admits  the  assignment,  and 
the  presumption  is  that  it  was  a  valid  assign- 
ment. If  the  defendant  would  have  questioned 
its  validity  or  sufficiency,  he  should  have  done 
so  by  plea  or  brief  statement. 

Wood  v.  Deeoster,  66  Me.  645;  Lawrence  v. 
Cham,  64  Me.  196. 

The  assignee  of  a  chose  in  action  is  entitled 
to  sue  and  recover  in  the  name  of  the  assignor. 

Lunt  v.  Stevens,  24  Me.  684;  Pollard  v.  Bom- 
met  M.  P.  In$.  Co.  42  Me.  227;  Simpson  v.  Bib- 
ifr.69Me.199. 

And  this  is  also  true  when  the  assignee  is  a 
member  of  a  partnership  and  brings  his  action 
in  the  name  of  all  the  copartners. 

iMnt  v.  Stevens,  24  Me.  684. 

Appleton,  J.,  in  Cook  v.  Lewie,  86  Me.  844, 
says:  "The  object  and  intent  of  the  statute  was 
that  ample  security  should  be  given  for  the 
protection  of  all  interested,  as  preliminary  to 
granting  administration  on  the  partnership  es- 
tate, whether  its  affairs  were  to  be  closed  up  by 
one  of  its  surviving  members  or  by  the  admin- 
istrator on  the  estate  of  the  deceased  partner." 

A  plea  in  abatement  requires  certainty  "to  a 
certain  intent  in  every  particular." 

3  Gould,  PI.  57, 68;  Burnham  v.  Howard,  81 

ME. 


Me.  569;  Adams  v.  Hodsdon,  88  Me.  225;  Tweed 
v.  Libbey,  87  Me.  49. 

The  granting,  or  refusing  to  grant,  amend- 
ments in  matters  legally  amendable  is  within 
the  discretion  of  the  court  of  common  pleas, 
and  does  not  furnish  ground  for  exceptions. 

Wyman  v.  Dorr,  8  Me.  188;  Clapp  v.  Balcli, 
8  Me.  216;  Gooch  v.  Bryant,  18  Me.  886. 

Mr.  C.  W.  Goddard,  for  defendant: 

The  statute  requires:  (1)  that  the  executor  or 
administrator  of  the  deceased  partner  shall  re- 
tain and  administer  the  property  of  the  partner- 
ship equal  to  the  share  of  said  partner  (Rev. 
8tat.  chap.  69,  §  1);  or  (2)  that  the  surviving 
partner  shall  give  bond  to  the  probate  judge 
(8  2);  and  (8)  that  if  the  survivor  does  not  give 
the  bond,  it  shall  be  given  by  the  executor  or 
administrator,  who  shall  take  possession  of  the 
property  (§  8). 

The  imperative  provisions  of  chap.  69,  §§  1- 
4,  were  incorporated  into  our  law  more  than 
half  a  century  ago  by  1885,  chap.  191,  but  thev 
first  received  a  judicial  construction  in  1858. 
In  Cook  v.  Lewie,  86  Me.  848,  their  importance 
and  value  are  clearly  set  forth  by  8bepley,  Ch.  J. 

In  Putnam  v.  Parker,  56  Me.  286,  it  was 
decided  that  "the  actual  possession  of  the  prop- 
erty of  the  partnership  falls  to  the  administrator, 
unless  the  surviving  partner  gives  the  requisite 
bond.  *  »  *  The  goods  and  effects  in  possession 
are  held  by  the  surviving  partner  ana  the  rep- 
resentatives of  the  deceased,  as  tenants  in  com- 
mon. *  *  *  No  valid  attachment  of  such  property 
could  be  made  in  a  suit  against  the  survivor,  as 
upon  a  demand  due  from  the  late  firm."  The 
law  has  provided  a  different  and  specific  mode 
of  disposing  of  them  in  such  cases,  viz. :  through 
the  agency  of  an  administrator  or  the  survivor 
of  the  firm,  acting  under  the  securities  of  a 
bond  and  subject  to  the  supervision  of  the  court 
of  probate. 

See  also  Bate  v.  Emery,  74  Me.  889. 

It  is  true  that  the  objection  that  the  declara- 
tion does  not  allege  that  plaintiffs  have  given 
the  bond  cannot  be  raised  by  demurrer  (Piatt 
v.  Jones.  69  Me.  248),  for  the  objection  must  be 
taken,  as  it  has  been  taken  in  this  case,  by  plea 
in  abatement. 

Strang  v.  Hirst,  61  Me.  17;  Pope  v.  Jackson, 
66  Me.  166. 

If  in  New  York,  or  anywhere  else,  the  law 
allows  greater  laxity  in  such  proceedings  as 
have  been  attempted  by  these  plaintiffs,  than  is 
allowed  by  our  statutes,  they  should  have 
proved  to  the  court  what  those  laws  were;  oth- 
erwise they  cannot  avail  them. 

Hapgooav.  Needham,  59  Me.  444. 

No  such  proof  was  offered.  "It  is  a  well- 
settled  principle  that  the  laws  of  other  States 
can  be  recognized  by  our  courts  only  when 
proved  as  matter  of  fact.  In  the  absence  of 
such  proof  the  law  will  be  assumed  to  be  the 
same  as  our  own." 

McKenzie  v.  Wardwett,  61  Me.  189. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  amended  pleadings  admit  these  facts: 
The  two  plaintiffs,  nonresidents  of  this  State, 
surviving  partners  of  a  third  person,  sue  the 
defendant,  also  a  nonresident,  on  an  account 
annexed  to  the  writ.  The  suit  is  prosecuted  for 
the  benefit  of  one  of  the  plaintiffs,  who  owns 
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the  claim  In  suit  by  an  assignment  from  the 
partnership  during  the  lifetime  of  all  the  part- 
ners. 

It  is  objected  that  the  suit  is  forbidden  by 
our  statutes  applicable  to  the  settlement  of  part- 
nership estates  after  the  death  of  one  of  the 
partners. 

It  may  be,  as  responded  to  this  objection  by 
the  plaintiff,  that  such  statutes  do  not  apply  to 
the  concerns  of  a  partnership  existing  and  car- 
ried on  out  of  the  State.  We  pass  mat  point, 
as  not  necessary  to  the  decision  of  the  present 
case. 

The  other  point  relied  on  by  the  plaintiff  in 
justification  of  the  suit,  we  think,  must  pre- 
vail; tbat  is,  that  the  action  may  be  maintained 
because  the. account  does  not  belong  to  the  firm, 
but  to  an  assignee.  There  is  no  reason,  as  be- 
tween a  partnership  and  its  debtors,  why  the 
partners  may  not  assign  their  claim  to  one  of 
themselves.  It  is  a  common  thing  for  one  part- 
ner to  purchase  of  his  associates.  The  partners 
could  sell  an  account  as  well  as  any  other  as- 
sets. This  account  could  have  been  sued  in  the 
name  of  the  assignee,  by  observing  the  require- 
ment imposed  on  assignees  in  such  cases.  Rev. 
Stat.  chap.  69,  £  1,  makes  a  provision  for  the 
settlement  of  "the  property  of  the  partnership." 
This  debt  is  not  now  the  property  of  the  part- 
nership, though  sued  in  its  name.  The  part- 
ners do  not  own  the  claim  after  selling  and  as- 
signing it. 

The  defendant  objects  tbat  the  writ  does  not 
disclose  that  the  suit  is  for  the  benefit  of  an  as- 
signee. We  think  it  does,  but  it  need  not. 
The  fact  was  pleaded  when  it  became  neces- 

n,  and  the  defendant  was  at  liberty  to  admit 
eny  it.   His  demurrer  admits  it. 
Exception*  sustained. 

Walton,  Virgin,  Ubbey,  Emery,  and 
Haskell,  JJ.,  concurred. 


John  L.  THOMPSON 
v. 

Frank  SMITH. 

1.  Under  a  statute  giving  trial  justices 

by  complaint  original  and  concurrent 
jurisdiction  with  the  supreme  judicial 
court,  the  magistrate  would  have  no 
authority  to  bind  the  respondent  over 
to  court. 

2.  Such  proceedings,  when  the  magis- 
trate thus  bound  the  respondent  over, 
do  not  constitute  a  bar  to  an  action  of 
debt  to  recover  penalties  under  a  stat- 
ute providing  that  such  penalties 
might  be  recovered  by  indictment  or 
action  of  debt. 

8.  When  the  writ  alleges  the  illegal  pos- 
session of  a  certain  number  of  lobsters, 
the  verdict  may  be  for  the  penalties 
for  any  number  less  than  the  whole 
number  alleged. 

4.  Where  the  statute  prohibits  the 
catching  of  young  lobsters  under  9 
inches  long,*  the  complainant  is  not 
bound  to  prove  that  the  lobsters  were 

♦See  State  v.  Tref  ethen  (Me.),  8  New  Bng.  Rep.  812: 
Commonwealth  v.  Barber  (Haas.),  Id.  901. 
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actually  young,  the  word  "  young  **  be- 
ing used  in  the  statute  in  a  presump- 
tive sense. 
5.  If  the  measurement  of  the  lobster  at 
the  time  of  the  catching  is  9  inches 
or  more  in  length,  the  statute  is  not 
violated. 

(Lincoln  Decided  February  *t  1887.) 

ON  motion  and  exceptions  by  defendant 
Overruled. 

Messrs.  William  H.  Hilton  and  Joel  P. 
Huston,  for  defendant: 

In  Burnham  v.  Webster,  5  Mass.  268,  the  court 
says:  Where  the  plaintiff  declared  in  one  count 
for  several  penalties,  that  is,  "for  each  and 
every  of  said  offenses  the  sum  of  $15,  amount- 
ing in  all  to  $60,"  had  the  jury  returned  a  ver- 
dict for  more  than  one  penalty,  viz.,  $15,  it 
would  have  been  irregular.   Upon  like  princi- 

file  the  jury  in  this  case,  had  they  found  young 
obsters  unlawfully  in  the  defendant's  posses- 
sion, less  than  9  inches  in  length,  should  not 
have  returned  a  verdict  for  more  than  $1. 

If  the  magistrate  erred,  it  is  no  fault  of  the 
defendant,  nor  should  he  be  made  to  suffer  for 
it.  Even  should  the  proceedings  before  the 
magistrate  prove  no  bar  to  another  criminal 
prosecution,  it  should  bar  this  action  of  debt 
This  is  a  civil  action  and  inconsistent  with  the 
criminal  process  instituted  before  the  magis- 
trate. 

Canjieldv.  MitcheU,  48  Conn.  169. 

The  plaintiff,  having  elected  to  recover  these 
penalties  by  complaint  and  warrant,  in  the 
name  of  the  State,  irrevocably  waived  the  rem- 
edy by  action  of  debt. 

Tor*  v.  Goodwin,  67  Me.  260;  Wile  v.  Broun 
stein,  85  Hun  (N.  Y.),  68. 

In  Allen  v.  Young,  76  Me.  80,  the  court  says: 
"It  has  been  repeatedly  asserted,  in  both 
ancient  and  modern  cases,  that  judges  may  in 
some  cases  decide  upon  a  statute  in  direct  con- 
travention of  its  terms,— that  they  may  depart 
from  the  letter  in  order  to  reach  the  spirit  and 
intent  of  the  Act;"  and  cites  with  approval 
Holme*  v.  Pari*,  75  Me.  559,  and  cases  there 
cited. 

There  is  no  evidence  in  the  case  that  the  lob- 
sters were  young.  Every  essential  part  of  the 
description  must  be  proved.  Allegations  of 
matter  of  substance  must  be  substantially 
proved,  but  allegation  of  description  must  be 
literally  proved. 

Ackley  v.  Denniton,  22  Me.  168. 

Mr.  True  P.  Pierce,  for  plaintiff: 

The  statute  provides  concurrent  remedies  for 
violation  of  chap.  40,  §  21,  as  amended.  We 
prosecute  under  that  section.  One  remedy  is 
by  criminal  proceeding,  to  be  enforced  by  in- 
dictment or  complaint;  the  other  is  civil,  to  be 
enforced  by  action  of  debt.  Chap.  40,  §  22; 
Pub.  L.  1885,  chap.  258. 

The  remedy  by  complaint,  first  sought,  failed 
through  a  misconception  of  the  law  by  the  trial 
justice,  and  his  whole  action  is  void  ab  initio. 
The  offense  not  having  been  punished,  pro- 
ceedings may  be  entered  upon  de  now,  by  com- 

Slaint,  by  indictment,  or  by  action  of  debt 
To  election  of  remedies  was  made  which  could 
conclude  the  prosecution. 
Bucby  v.  Whitney,  5  Me.  192;  Steven*  v.  Fa*- 
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tett,  27  Me.  282;  York  v.  Goodwin,  67  Me.  260; 
1  Bab.  Cr.  L.  §§  1018, 1014,,  1021. 

The  true  doctrine  in  this  class  of  cases  is  de- 
veloped in  Stevent  v.  Famtt,  27  Me.  282;  Com- 
monwealth v.  Loud,  8  Met  828. 

Peters,  Gh.  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  instituted  to  recover  penalties 
incurred  for  infractions  of  the  lobster  law. 
Several  questions  are  presented  under  the  ex- 
ceptions and  motion. 

k  question  arose,  preliminarily,  whether 
this  action  is  barred  by  a  previous  criminal 
prosecution.  It  appears  that,  before  this  action 
was  commenced,  tine  defendant  was  arraigned, 
for  the;  same  offense  before  a  trial  justice,  who 
bound  him  over  to  a  higher  court,  although 
the  trial  justice  had  plenary  jurisdiction  to  try 
the  complaint  himself.  Those  proceedings 
were  a  nullity,  and  cannot  operate  to  discharge 
this  action  brought  for  the  same  offense. 
They  were  an  attempted  but  not  a  real  prose- 
cution. The  defendant  has  not  been,  in  the 
constitutional  sense,  twice  tried  for  the  same 
offense.  Coleman  v.  Tennettee,  97  U.  S.  520  (bk. 
24, Led.  1118);  Steven*  v.  Famtt,  27  Me.  282. 
In  Commonwealth  v.  Hamilton,  129  Mass.  479, 
a  magistrate  made  precisely  the  same  mistake 
that  was  made  here,  and  with  the  same  result. 

The  defendant  contends  that  it  was  not  com- 
petent for  the  jury  to  find  a  verdict  for  a  less 
number  of  lobsters  than  the  whole  number  de- 
clared for.  We  think  a  verdict  may  be  for 
any  number,  from  one  to  the  whole  number  in 
the  declaration,  indictment,  or  complaint,  and 
that  the  fine  is  to  be  proportionate  to  the  find- 


defendant  takes  the  position  that  there 
should  be  no  recovery  for  taking  a  lobster  un- 
der 9  inches  long,  unless  it  be  a  "  young  "  lob- 
ster, contending  that  there  are  old  "dwarf" 
lobsters  less  than  that  length,  which  can  be 
legally  taken.  We  think  the  word  "  young" 
in  the  statute  is  used  in  a  presumptive  or  as- 
sumptive sense  merely;  that  the  Legislature 
meant  to  declare  that  any  lobsters  under  9  inch- 
es long  should  be  regarded  as  young  lobsters. 
The  inhibition  is  against  taking  any  under  the 
prescribed  length. 

It  is  contended  that  it  was  not  illegal  to  have 
in  one's  possession  a  dead  lobster  measuring 
less  than  9  inches  in  length,  if  the  same  lobster 
was  9  inches  or  more  long  when  taken  alive. 
We  concur  in  that  position.  The  obiect  of  the 
law  is  to  prevent  the  taking  of  small  lobsters 
out  of  the  sea.  It  requires  a  restoration  into 
the  sea  when  innocently  taken  out.  In  order 
to  carry  the  primary  design  more  effectually 
into  execution,  it  is  declared  to  be  an  offense  to 
have  in  possession  any  lobster  under  the  legal 
length,  without  indicating  whether  the  lob- 
ster may  be  dead  or  alive.  It  must  mean  this: 
That  it  is  illegal  for  any  person  to  have  in  his 
possession  a  hve  lobster  less  than  9  inches  long, 
or  a  dead  lobster  (no  matter  what  the  length) 
which  was  less  than  9  inches  long  when  alive,— 
that  is  when  taken  from  the  sea.  No  person 
can  have  a  lobster  in  his  possession  which  when 
alive  was  leas  than  9  inches  long.  But  if  a 
person  has  in  his  possession  a  boiled  lobster 
less  than  9  inches  long,  and  the  same  lobster 
was  9  inches  long  or  more  when  alive,  in  such 
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case  no  offense  is  committed  by  the  posses- 
sion. 

It  would  be  a  strange  result  if  a  person  could 
legally  take  a  lobster  alive  and  legally  keep 
him  as  long  as  alive,  and  be  guilty  of  an  offense 
for  possessing  the  same  lobster  after  it  is  dead; 
if  a  legal  catch  can  thus  become  illegal. 

Evidence  of  the  length  of  boiled  lobsters  is 
no  doubt  admissible  as  indicating  the  length  of 
the  same  lobsters  before  they  were  boiled.  And 
the  distinction  above  made  becomes  immaterial, 
of  course,  if  boiling  a  lobster  does  not  in  any 
case  diminish  its  length, — does  not  reduce  him 
from  the  legal  to  the  illegal  length. 

Most  of  the  testimony  at  the  trial  of  this 
cause  tended  to  show  that  there  was  no  appre- 
ciable difference  between  lobsters  when  alive 
and  when  boiled.  The  jury,  however,  made 
some  deduction,  evidently  for  a  supposed  dif- 
ference. Some  of  the  witnesses  maintained 
that,  instead  of  shrinking  by  boiling,  the  length 
of  the  lobster  is  increased. 

Exceptions  and  motion  overruled. 

Walton,  Virgin,  Lib  bey,  Emery,  and 
Haskell.  J  J.,  concurred. 


Benjamin  LINCOLN 
v. 

Daniel  GALLAGHER. 

1.  When  a  vessel  is  sold  to  be  delivered 
at  a  certain  port  the  seller  should  de- 
liver at  any  reasonable  and  suitable 

filace,— at  wharf  or  dock  indicated  by 
he  purchaser. 

2.  If  the  purchaser  refuse  to  provide 
such  place,  delivery  may  be  tendered 
at  safe  and  usual  anchorage  in  the 
harbor. 

8.  The  seller  is  obliged  to  afford  the  pur- 
chaser  an  opportunity  to  examine 

the  vessel  before  acceptance;  but  he  is 
not  obliged,  at  his  own  expense,  to 
place  her  in  a  dry  dock  for  that  pur- 
pose. 

(Washington  Decided  February  28,  1887.) 

On  exceptions  by  the  defendant.  Over- 
ruled. 

This  was  an  action  of  assumpsit  for  damages 
on  a  breach  of  contract  for  the  purchase  and 
sale  of  thirty-five  sixty-fourths  of  the  schooner 
Annie  Gus  of  Dennysville,  Maine. 

The  defense  was  that  the  schooner  was  not 
delivered  by  plaintiff  to  defendant  in  a  reason- 
able time,  and  that  the  defendant  had  no  op- 
portunity to  examine  the  vessel  in  order  to  see 
that  she  was  in  good  order,  as  stipulated  in  the 
contract. 

The  verdict  was  for  the  plaintiff. 

Mr.  John  F.  Lynch,  for  defendant: 

The  plaintiff  was  bound  to  give  the  defend- 
ant an  opportunity  to  examine  the  vessel  so 
that  the  defendant  could  satisfy  himself  whether 
she  was  in  good  order  and  condition  in  accord- 
ance with  the  terms  of  sale.  No  valid  delivery 
could  be  made  until  such  opportunity  was 
given. 

See  Benj.  Sales,  p.  660,  §695. 
There  can  be  no  acceptance  and  actual  re- 
ceipt of  goods,  within  the  statute,  unless  the 
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vendee  has  had  an  opportunity  of  judging 
whether  the  goods  sent  correspond  with  the 
order. 

Hunt  v.  Hecht,  8  Wels.  H.  &  G.  814. 

Mr.  Thomai  L.  Talbot,  for  plaintiff: 

A  bill  of  exceptions  will  be  overruled,  unless 
it  contains  a  sufficient  statement  of  the  case  to 
show  the  ruling  complained  of  was  erroneous 
and  prejudicial  to  the  excepting  party. 

Allen  v.  Lawrence,  64  Me.  175;  HoWrook  v. 
Knight,  67  Me.  244. 

The  court  considers  only  the  testimony  in  the 
bill  of  exceptions. 

Webster  v.  Folsom,  58  Me.  280;  Maxwell  v. 
Mitchell,  61  Me.  106;  Holbrookv.  Knight,  supra. 

It  must  affirmatively  appear  that  the  except- 
ing party  is  prejudiced  by  the  rulings  com- 
plained of. 

Copeland  v.  Copeland,  28  Me.  525;  Beeman  v. 
Lawton,  87  Me.  548;  Russell  v.  Turner,  59  Me. 
256;  Bean  v.  DoUiff,  67  Me.  228;  MerriU  v. 
Merrill,  Id.  70. 

Vendor  must  give  vendee  an  opportunity  to 
examine  goods  to  satisfy  himself  they  are  in 
accordance  with  the  contract  (Benj.  Sales,  2d 
Am.  ed.  §  695;  Isherwood  v.  Whitmore,  11  Mees. 
&  W.  847);  but  the  vendor  is  not  obliged  to 
make  or  pay  tbe  expenses  of  such  examina- 
tion. 

A  good  tender  may  be  made  without  telling 
the  money.   Co.  Litt.  208  a. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  was  said  in  Howard  v.  Miner,  20  Me.  880, 
that  on  a  contract  for  the  delivery  of  specific 
articles  which  are  ponderous  or  cumbrous, 
when  it  is  not  designated  in  the  contract,  and 
there  is  nothing  in  the  condition  and  situation 
of  the  parties  to  determine  the  place  of  delivery, 
it  is  the  privilege  of  the  creditor  to  name  a 
reasonable  and  suitable  one;  that  the  debtor 
should  request  the  creditor  to  select  the  place; 
and,  if  the  creditor  fails  to  do  so,  the  debtor  may 
appoint  the  place. 

In  the  case  at  bar  a  vessel  was  purchased  on 
the  eastern  coast  somewhere,  to  be  delivered  to 
the  buyer  in  Portland.  Had  the  defendant 
provided  a  suitable  place  at  some  dock  or 
wharf,  which  could  have  been  reached  by  the 
use  of  reasonable  exertion,  the  delivery  should 
have  been  made  there.  The  purchaser,  after 
notice,  failing  to  provide  a  place,  we  think  the 
seller  would  be  justified  in  tendering  a  delivery 
at  safe  anchorage  in  the  harbor.  He  should 
not  be  required  to  go  to  special  expenses  to 
himself  to  obtain  a  place  at  the  wharf  or  upon 
the  shore. 

By  the  bill  of  exceptions,  examined  with  the 
judge's  charge,  we  find  that  a  controversy 
arose  between  the  parties,  over  the  requirement 
of  the  purchaser,  that  the  seller  should  go  to 
the  expense  himself  of  placing  the  vessel  in  a 
dry  dock  in  order  that  the  purchaser  could 
there  examine  her.  There  was  some  reason  to 
expect  that  the  vessel  had  been  ashore  on  her  voy- 
age to  Portland,  and  the  purchaser  desired  an  in- 
spection to  see  whether  she  had  escaped  injury 
or  not. 

There  can  be  no  doubt  that,  in  offering  de- 
livery, the  seller  was  under  obligation  to  afford 
an  opportunity  to  the  purchaser  to  make  the 
examination.  But  any  expenses  to  be  incurred 
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thereby,  beyond  what  would  be  necessary  in 
putting  the  vessel  in  a  proper  place  for  delivery, 
would  fall  upon  the  buyer,  and  not  upon  him. 
The  seller  was  under  no  obligation  to  incur 
any  unusual  expense.  He  could  not  be  called 
upon  to  place  the  vessel  in  a  dry  dock.  He 
tenders  the  property  as  sound,  according  to  the 
agreement  under  which  he  acted.  The  buyer 
must  accept  or  reject  it  at  bis  risk.  Beni. 
Sales,  §  695;  Croninger  v.  Crocker,  62  N.  Y. 
151. 

Exception*  overruled. 

Walton,  Danforth,  Emery,  Foster, 
and  Haskell,  J  J.,  concurred. 


Herbert  F.  SHAW 

v. 

Jacob  S.  GRAVES  et  us. 

1.  Where  two  persons  give  bond  to  other 
persons  for  the  support  of  a  third  per- 
son, there  is  no  implied  authority  is 
such,  third  party  to  obtain  assist- 
ance from  others,  at  the  expense  of 
the  obligors,  if  they  fail  to  perform 
their  bond. 

2.  If  a  physician  is  called  with  the 
knowledge  of  one  of  the  obligors,  and 
is  forbidden  by  the  other,  on  his  ar- 
rival, to  perform  any  services  at  the  ex- 
pense of  the  obligors,  and  still  renders 
his  services  and  makes  his  charges  there- 
for to  the  third  party,  he  cannot  main- 
tain an  action  against  the  obligors 
for  the  services  thus  rendered, 

(Kennebec  Decided  February  24, 1887.) 

ON  motion  of  the  defendants  to  set  aside  tbe 
verdict.  Sustained. 
Assumpsit  by  a  physician  to  recover  for  pro- 
fessional services  rendered  to  one  Sarah  J. 
Cof  ren.   The  verdict  was  for  the  plaintiff  in 
the  sum  of  $10.42. 
The  opinion  states  the  material  facts. 
Messrs.  Bean  A  Beane,  for  defendants: 
That  no  action  of  assumpsit  upon  an  account 
annexed  can  be  sustained  excepting  upon  a 

[>romise,  either  express  or  implied,  is  abundant- 
y  settled  in  the  following  and  many  other 
cases: 

Wyman  v.  Hook,  2  Me.  887;  Porter  v.  Hooper, 
11  Me.  170;  Ho  we  v.  Russell,  41  Me.  446;  Jemtt 
v.  Somerset,  1  Me.  125;  Wyman  v.  Banttm,  to 
Me.  171;  Moody  v.  Moody,  14  Me.  807;  Win- 
chester v.  Howard,  97  Mass.  805;  Earle  v.  Ooburn, 
180  Mass.  596;  Whiting  v.  Sullivan,  7  Mass.  107; 
Boston  Ice  Co.  v.  Potter,  128  Mass.  28;  Hills  v. 
Snell,  104  Mass.  178;  Mass.  Gen.  Hospital  r. 
Fairbanks,  129  Mass.  78;  MeUen  v.  Whipple,  1 
Gray,  817;  Hennessey  v.  Deland,  110  Mass.  146; 
Dow  v.  Clark,  7  Gray,  198. 

Mr.  H.  M.  Heath,  also  for  defendants: 

The  law  will  not  imply  a  contract  where  an 
express  contract  is  proven  {Simpson  v.  Bowden, 
88  Me.  549);  nor  against  the  protestation  of  the 
party  attempted  to  be  charged  with  it  (Jeweit  v. 
Somerset,  1  Me.  125). 

A  joint  promise  must  be  shown  to  maintain 
assumpsit  against  two  defendants;  proof  that 
goods  were  delivered  on  credit  of  one  as  origi- 
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nal  promisor  negatives  inference  of  Joint  pur- 
chase. 

fitter  v.  MiUer,  57  Me.  168. 

An  express  contract  while  in  force  cannot  be 
abandoned,  and  a  recovery  had  on  an  implied 
one. 

Hoiden  Steam  Mill  Go.  v.  Westertelt,  67  He. 
446. 

There  being  no  evidence  tending  to  establish 
a  contract  on  the  part  of  the  defendants,  ex- 
press or  implied,  it  was  the  duty  of  the  court 
to  instruct  the  jury  to  find  for  the  defendants. 

Cooper  \.  Waldron,  50  Me.  80. 

If  admitted,  and  the  plaintiff  having  testified 
that  be  rendered  the  services  on  the  credit  of 
the  old  lady,  a  verdict  should  have  been  or- 
dered upon  the  ground  that  the  law  will  never 
imply  a  promise  where  an  express  promise  is 
proven. 

See  Whiting  v.  Sullivan, 7  Mass.  107;  Earlev. 
Coburn,  180  Mass.  586;  Boston  Ice  Co.  v.  Potter, 
123  Mass.  28;  Hills  v.  Snell,  104  Mass.  178; 
Mau.  Gen.  Hospital  v.  Fairbanks  129  Mass.  78; 
Walker  v.  Moore,  125  Mass.  352. 

Mr.  J.  H.  Potter,  for  plaintiff: 

The  jury  by  special  verdicts  decided  that  the 
patient  stood  in  need  of  the  medical  treatment, 
and  that  the  treatment  rendered  was  suitable 
and  proper.  And  this  court  will  not  disturb 
these  verdicts. 

BnMd  v.  Buswell,  62  Me.  128;  Hunter  v. 
Heath,  67  Me.  507;  Staples  v.  Wellington,  58 


Peters,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

The  merits  of  this  very  .elaborate  case  lie 
within  quite  narrow  limits. 

A  physician  was  called  to  visit  a  Mrs.  Cofren 
who  lived  with  the  defendants.  She  had  the 
bond  of  her  sons  that  they  would  support  her, 
and  the  sons  bad  the  obligation  of  the  defendants 
to  render  the  support.  In  rendering  this  support 
they  might  have  to  make  contracts  with  phy- 
sicians or  other  persons,  but  the  person  to  be 
supported  could  not  make  contracts  in  their 
name  without  their  consent.  The  plaintiff,  a 
physician,  performed  medical  services  for  Mrs. 
Cofren,  ana  made  the  charges  to  her  therefor. 

An  action  for  those  services  cannot  be  main- 
tained against  the  defendants  on  an  implied 
promise.  Such  an  implication  does  not  arise 
from  the  situation  of  the  parties. 

Moody  v.  Moody,  14  Me.  807. 

No  express  promise  was  made  by  either  of 
the  defendants  (husband  and  wife),  nor  can  any 
promise  be  fairly  inferred  from  circumstances. 
The  most  that  can  be  pretended,  to  fix  any  lia- 
abiHty  on  the  wife,  is  that  she  knew  that  the 
plaintiff  had  been  sent  for,  not  directly  by  her, 
bat  without  any  objection  on  her  part.  But 
the  case  shows  that,  when  the  plaintiff  first 
came  to  the  house,  he  was  met  by  the  husband, 
who  forbade  him  rendering  any  services  on 
their  account. 

The  utmost  claim  that  could  have  been  in 
any  view  possibly  recoverable  would  be  for  so 
much  of  the  first  visit  of  the  plaintiff  as  con- 
sisted in  going  to  the  house,  before  he  was  met 
by  the  husband  in  a  hostile  attitude  almost  at 
the  door.  But  this  the  plaintiff  cannot  recover, 
if  for  no  other  reason,  because  at  that  interview 
he  elected  not  to  divide  the  charge  rendering 
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the  services  on  the  credit  of  Mrs.  Cofren, 
against  whom  he  charged  all  subsequent  visits, 
and  against  whom  and  whose  estate  he  baa 
since  endeavored,  until  this  suit  was  brought 
for  the  same  services,  to  make  a  collection  of 
his  bill.  The  verdict  is  unsupported  |by  the 
evidence.  -  » 

Motion  sustained.  •'  ■!? 

Danforth,  Virgin,  Libbey,  Foster,  and 
Haskell,  JJ.,  concurred. 


William  H.  LIBBY 

t>. 

Daniel  C.  ROBINSON. 

The  creditor  of  a  partnership  cannot 
maintain  an  action  for  money  had  and 
received  against  one  partner,  on  the 
ground  that  the  partnership  matters 
have  been  settled  between  the  mem- 
bers, and  in  such  settlement  such  part- 
ner represented  to  the  other  member  of 
the  firm  that  he  had  settled  and  paid 
the  claim  of  such  creditor,  and  was  al- 
lowed for  the  same  in  settlement. 
Nor  would  it  make  any  difference  if  the 
creditor's  claim  against  the  firm  had 
become  barred  by  the  Statute  of  Limi- 
tations. 

( Kennebeo  Decided  February  84, 1887.) 

ON  exceptions  by  the  defendant.  Sustained. 
The  opinion  states  the  question  presented 
•by  the  bill  of  exceptions. 

Mr.  D.  C.  Robinson,  for  defendant: 
A  partner  who  undertakes  on  dissolution  to 
pay  the  debts  of  the  copartnership  cannot  be 
sued  alone. 
Pars.  Partn.  *898. 

The  fact  that  in  settlement  between  the  part- 
ners the  defendant  was  allowed  plaintiff's  bill, 
as  having  already  been  paid,  squarely  negatives 
the  assumption  that  he  promised  to  pay  it  in 
the  future. 

The  cases  when  a  stranger,  such  as  the  plain- 
tiff, can  obtain  an  action  for  his  own  benefit 
for  matters  arising  inter  alios,  are  very  few  and 
limited. 

Mellen  v.  Whipple,  1  Gray,  820. 

Mr.  H.  M.  Heath,  for  plaintiff: 

If  one  of  the  partners  is  constituted  agent  for 
the  firm,  and  power  is  delegated  to  him  to  wind 
up  the  partnership  business,  such  power  ceases 
when  the  business  of  the  firm  is  closed  up. 

Story,  Partn.  pp.  512-570. 

After  the  final  settlement,  the  partnership 
was  absolutely  concluded,  except  that  it  re- 
mained liable  for  the  mistakes  and  wrongs 
committed  by  their  agent  in  settling  up  the 
company  business;  and  in  case  of  such  mis- 
take or  wrong  an  action  would  lie  against  the 
agent  when  the  agent  was  a  partner  of  the  firm 
whose  business  he  was  settling  up,  or  against 
the  firm,  at  the  election  of  the  injured  party. 

AveriU  v.  Lyman,  18  Pick.  846. 

Every  person  is  a  trustee  who  receives  money 
to  be  paid  to  another  or  to  be  applied  to  a  par- 
ticular purpose  to  which  be  does  not  apply  it 

Finney  v.  Cochran,  1  Watts  &  S.  112. 

It  makes  no  difference  that  the  defendant 
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received  this  sum  of  money  as  money  already 
paid  to  plaintiff,  when  in  fact  it  was  not  paid, 
or  that  he  did  not  receive  it  as  money  to  be 
paid  to  plaintiff;  neither  was  it  necessary  for 
defendant  to  promise  the  firm  to  pay  over  such 
money  to  plaintiff;  the  law  will  presume  that 
he  promised  to  pay  over  such  sum  of  money  to 
theparty  to  whom  it  actually  belongs. 

Wiseman  v.  Lyman,  7  Mass.  288;  Calais  v. 
Whidden,  64  Me.  249;  Mason  v.  Waits,  17  Mass. 
558;  4  Wait,  Act.  &  Def.  p.  469. 

If,  then,  at  the  commencement  of  this  action, 
the  defendant  had  in  his  possession  money 
which  ex  aquo  et  bono  he  ought  not  to  have  re- 
tained from  the  plaintiff,  plaintiff  is  entitled  to 
recover.  This  must  depend  upon  the  facts  ap- 
pearing in  the  evidence  produced  at  the  trial 
and  referred  to  by  the  presiding  justice  in  his 
decision. 

Hall  v.  Marston,  17  Mass.  575,  and  cases 
cited;  Williams  v.  Everett,  14  East,  582;  4 
Wait,  Act.  &Def.  469;  Chitty,  Cont.  678,  with 
note  f;  2  Greenl.  Ev.  §  117. 

When  the  fact  is  proved  that  the  defendant 
has  the  money  of  toe  plaintiff,  if  he  cannot 
show  that  he  has  a  legal  and  equitable  ground 
for  retaining  it,  the  law  creates  the  piivity  and 
the  promise,  although  the  party  so  holding  or 
receiving  such  money  has  never  seen  or  heard 
of  the  party  to  whom  it  belongs. 

Mason  v.  Waite,  17  Mass.  560;  Williams  v. 
Everett,  14  East,  582;  Hall  v.  Marston,  17 
Mass.  574;  Lewis  v.  Sawyer,  44  Me.  882;  Keene 
v.  8age,  75  Me.  188;  Calais  v.  Whidden,  64 
Me.  249;  Shepherd  v.  McEvers,  8  Am.  Dec.  561; 
Cumberland  v.  Codrington,  8  Johns.  Ch.  261. 

Peters,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  and  another,  law  partners, 
were  indebted  to  the  plaintiff,  a  deputy  sheriff, 
for  official  services  performed  by  him  for  their 
firm.'  The  bill  became  barred  by  the  Statute 
of  Limitations.  The  bar  is  attempted  to  be 
avoided  by  the  plaintiff  upon  the  following 
finding  of  facts:  At  sometime  during  six  years 
prior  to  the  date  of  the  writ  in  this  case,  the  de- 
fendant and  his  partner  had  a  settlement  of  their 
partnership  accounts,  when  the  def  endant  repre- 
sented to  his  partner  that  he  bad  paid  the 
plaintiff's  bill,  and  they  made  a  settlement  on 
the  basis  of  such  payment.  The  ruling  of  the 
judge  was  that  that  act  was  equivalent  to  pla- 
cing in  the  defendant's  hands  at  that  time  an 
amount  of  money  for  the  plaintiff,  which  he 
can  recover  in  this  action  of  money  had  and 
received.  We  are  unable  to  concur  in  the  rul- 
ing. 

It  would  be  pushing  the  principle  of  implied 
promise  too  far  to  give  it  such  application. 
The  cases  cited  fall  short  of  supporting  the 
conclusion  contended  for.  They  are  instances 
where  money  was  paid  by  one  person  to  an- 
other, to  be  paid  over  to  a  third  party.  In  the 
present  case  there  was  no  assertion  by  the  de- 
fendant that  he  would  in  the  future  pay  the 

Elaintiff,  nor  was  any  money  placed  in  his 
ands  for  such  purpose.  He  did  not  assume  a 
new  debt;  he  asserted  that  he  had  paid  an  old 
one,  when  he  had  not.  He  merely  paid  less  to 
or  received  more  from  his  partner  by  reason  of 
the  misrepresentation,  and  he  is  still  liable  to 
his  partner  on  account  of  it  He  cannot  be 
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liable  to  pay  the  reserved  sum  to  his  partner 
and  to  the  plaintiff  also.  Nor  would  the  firm 
be  released  from  the  plaintiff's  claim,  were 
the  limitation  question  eliminated  from  the 
facts. 

The  case  against  the  defendant  cannot  be 
stronger  than  it  would  have  been  had  he  given 
to  his  partner  a  bond  of  indemnity  against  the 
plaintiff '8  claim;  and  that  would  establish  no 
new  liability  to  the  plaintiff.  We  think  that 
the  settlement  created  no  new  contract  or 
privity  of  contract  between  the  parties. 

Exceptions  sustained. 

Danforth,  Virgin,  Foster,  and  Has- 
kell. J  J.,  concurred;  Libby,  J.,  did  not  ait 
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John  Winslow  JONE8 
v. 

FIRST  NATIONAL  BANK  of  Portland 
etal. 

1.  Prior  to  1885  the  statute  required  a 
merchant  or  trader  to  keep  "a  cash 
book  and  other  proper  books  of  ac- 
count," after  the  enactment  of  the  in- 
solvent law,  in  order  to  entitle  him  to 
a  discharge. 

2.  The  presumption  is  conclusive  that  the 
intent  is  to  defraud,  when  the  insol- 
vent swears  falsely  in  a  material  mat- 
ter before  the  court  of  insolvency. 

(Cumberland— Decided  March  1,  1887.) 

N  motion  of  the  plaintiff  to  set  aside  the  ver- 
dict of  the  jury.  Overruled. 
The  case  is  stated  in  the  opinion. 
Mr.  Harvey  D.  Hadloek,  for  plaintiff: 
Keeping  proper  books  of  account  within  the 
meaning  of  the  bankrupt  law,  consists  in  keep 
ing  and  preserving  an  intelligent  record  of  the 
merchant's  or  tradesman's  affairs,  with  such  rea- 
sonable accuracy  and  care  as  may  properly  be 
expected  from  a  man  in  that  business.    An  ac- 
cidental failure  to  make  a  proper  entry  will 
not  vitiate. 
Re  Winsor,  16  Nat.  Bankr.  Reg.  152. 
The  requirement  that  the  bankrupt  shall 
keep  proper  books  of  account  is  satisfied  if  his 
creditors  can  gather  from  the  book,  as  kept,  a 
correct  understanding  of  his  business  and  fi- 
nancial condition. 
Be  Antisdd,  18  Nat  Bankr.  Reg.  289. 
A  business  connection  with  a  corporation,  as 
stockholders  and  officers,  will  not  constitute 
one  a  merchant  or  trader,  where  such  corpora- 
tion is  not  itself  in  bankruptcy. 
Be  Stiekney,  17  Nat.  Bankr.  Reg.  805. 
The  word  "  trader"  should  not  be  deemed  to 
extend  to  a  person  whose  principal  and  proper 
vocation  is  that  of  a  farmer,  though  he  has 
sometimes  bought  stock,  produce,  etc,  to  sell 
again.   This  provision,  being  penal,  should  be 
limited  to  the  persons  clearly  within  its  object 
and  policy,— those  who  are  habitually  in  busi- 
ness of  buying  and  selling  to  such  an  extent 
that  by  usage  they  may  be  expected  to  keep 
systematic  books  of  account. 
Be  Cote,  14  Nat.  Bankr.  Reg.  508. 
Occasional  buying  and  selling  will  not  ne- 
cessarily make  one  a  trader  under  bankrupt  and 
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insolvent  laws;  to  make  one  such  he  must  buy 
and  sell  as  a  business. 

Grove*  v.  KUgore.  72  Me.  489. 

A  person  who  sells  bis  own  products  is  not  a 
trader. 

fylvetter  v.  Edgeeomb,  76  Me.  600. 

A  bankrupt  must  have  his  discharge  unless 
someof  the  grounds  of  the  opposition  specified 
can  be  established.  • 

Be  Clark,  2  Biss.  78. 

A  specification  of  opposition  to  the  discbarge 
of  a  bankrupt,  alleging  that  he  has  destroyed, 
mutilated,  and  falsified  his  documents  and  pa- 
per* showing  his  business  and  financial  transac- 
tions, but  not  averring  that  the  acts  were  done 
with  intent  to  defraud  his  creditors,  is  defective. 

BeMortton,  5  Ben.  818;  Re  Freeman,  4  Ben. 
'245. 

Specifications  in  opposition  to  Na  discharge 
most  be  precise  and  definite;  as  precise,  even, 
as  a  charge  in  an  indictment. 

Re  Bvtterfield,  5  Biss.  120;  14  Nat.  Bankr. 
Re*  147. 

Discharge  can  be  refused  only  on  the  ground 
specified  in  this  section. 

Rev.  Stat.  chap.  70,  §  46. 

In  order  to  bar  a  discharge  on  the  ground 
that  the  bankrupt  swore  falsely  in  the  affidavit 
accompanying  his  schedule,  that  he  was  indebt- 
ed to  a  creditor  named  therein,  or  that  he  did 
not  disclose  to  the  assignee  that  the  claim  was 
false  and  fictitious,  it  must  appear  that  he  knew 
that  the  claim  was  false  and  fictitious. 

Be  Blumenthal,  18  Nat.  Bankr.  Reg.  655. 

Mmn.  Symondi  ft  Libby,  for  defend- 
ant: 

The  evidence  shows  that  Mr.  Jones  was  a 
merchant  and  trader,  within  the  lines  laid  down 
in  Groves  v.  Kilgore,  72  Me.  489;  Sylvester  v. 
Edgeeomb,  76  Me.  499. 

Peters,  Ch,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  before  us  on  a  motion  to  set  aside 
ttie  verdict  of  a  jury  upon  certain  issues  submit- 
ted to  them,  and  which  have  been  found  ad- 
versely to  the  appellant,  and  in  substance  deny 
him  a  discharge  in  insolvency.  It  was  brought 
up  by  appeal  from  the  judge  of  insolvency, 
Cumberland  County,  refusing  the  appellant  a 
discharge,  under  the  provisions  of  the  Insolvent 
Act,  for  the  reasons  set  forth  in  the  decree. 
The  proceedings  in  the  insolvent  court  were 
begun  by  creditors'  petition  filed  May  17, 1884. 

The  issues  found  by  the  jury  in  this  court 
against  the  appellant  are  shown  in  questions 
seven,  nine,  and  ten,  as  follows: 

7.  "Did  said  insolvent,  being  a  merchant 
and  trader  at  said  Portland  from  the  1st  day  of 
January,  a.  d.  1888,  to  the  16th  day  of  May, 
a.  d.  1884,  fail  during  said  period,  or  any  part 
thereof,  to  keep  a  cash  book  or  other  books  of 
account? — A.  Yes." 

9.  "  Did  said  insolvent  knowingly  and  false- 
ly swear  in  his  said  examination  in  a  material 
matter  that  he  had  no  private  business  of  his 
own  from  the  time  of  the  failure  of  said  J. 
Winslow  Jones  Co.,  limited,  namely,  on  or 
about  the  1st  day  of  January,  A.  d.  1882,  to 
the  time  of  the  commencement  of  these  pro- 
ceedings, namely,  on  the  16th  day  of  May, 
a.d.  1884?— A.  Yes." 

10.  "Did  said  insolvent  falsely  and  know- 
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ingly  swear,  in  a  material  matter  in  the  course 
of  said  examination,  that  during  the  years  1882 
and  1888,  and  that  part  of  the  year  1884  which 
was  prior  to  the  commencement  of  said  pro- 
ceedings in  insolvency,  be  bad  no  letter  books 
in  which  he  kept  letter-press  copies  written  by 
him,  or  copies  of  such  letters  ? — A.  Yes." 

The  case  is  not  affected  by  chap.  826*  of  the 
Act  approved  March  4.  1885,  amending  Rev. 
Stat.  chap.  70,  §  46,  by  which  a  merchant  or 
trader  is  required  to  keep  "  a  cash  book  or  oth- 
er proper  books  of  account."  It  is  provided  by 
the  second  section  of  the  Amendatory  Act 
that  it  shall  not  apply  to  pending  proceedings. 

These  issues  passed  upon  by  the  jury  relate 
to  the  nature  and  extent  of  the  insolvent's  busi- 
ness transactions,  and  were  material  matters 
of  investigation  by  his  assignee  and  creditors, 
for  the  proper  administration  of  the  estate. 
The  failure  by  a  merchant  or  trader  to  keep  a 
cash  book,  or  other  proper  books  of  account, 
and  false  swearing,  are  made  by  the  statute 
(Rev.  Stat.  chap.  70,  %  46)  causes  for  refusing 
an  insolvent's  discharge.  The  right  of  an  in- 
solvent debtor  to  a  discharge  from  his  debts  de- 
pends on  whether  or  not  he  "  has  in  all  things 
conformed  to  his  duty  under  this  chapter"  (Rev. 
Stat.  chap.  70). 

We  have  carefully  examined  and  considered 
the  testimony  adduced  at  the  trial  before  the 
jury,  on  the  issues  submitted  to  them,  and  are 
of  the  opinion  that  it  is  not  a  case  where  evi- 
dence will  permit  of  our  interference. 

Appellant  on  his  examination,  and  at  the 
jury  trial  testified  that  he  had  carried  on  no 
private  business,  and  admitted  that  he  kept  no 
cash  book, — no  books  whatever, — and  this  is  a 
sufficient  ground  for  refusing  him  a  discharge. 
Appellant's  counsel  claims  in  his  argument  that 
he  was  not  then  doing  business  on  his  own  ac- 
count, and  therefore,  not  being  a  merchant  or 
trader,  that  he  is  not  amenable  to  the  statute 
interdiction.  To  this  it  is  sufficient  to  say  that 
the  finding  is  otherwise. 

Nor  do  we  think  the  case  one  of  an  acciden- 
tal failure  to  make  proper  entries,  which  courts 
have  not  considered  fatal  to  a  discharge.  Ap- 

Sellant's  counsel  contends  that  there  must  be  a 
nding  that  the  commissions  and  omissions, 
charged  against  the  insolvent,  were  perpetrated 
by  him  "  for  the  purpose  of  defrauding  credi- 
tors," before  he  can  be  convicted  of  any  wrong 
which  will  prevent  his  discbarge  under  Rev.  Stat, 
chap.  70,  §  46.  That  phrase  in  that  section  ap- 
plies to  matters  different  from  these.  If  an  in- 
solvent swears  falsely  in  material  matters,  the 
presumption  is  conclusive  that  the  intent  is  to 
defraud.  Nor  does  it  make  any  difference 
what  the  motive  may  be  in  not  keeping  books. 
Books  must  be  kept,— the  requirement  is  ab- 
solute. 

A  failure  to  keep  a  cash  book  or  other  prop- 
er books  of  account  at  any  time  "  since  March 
23,  1878,"  is  within  the  statute.  "Since" 
means  any  time  after  the  passage  of  the  Act, 
though  the  neglect  may  not  cover  the  whole 
period.  Re  RonenHeld,  1  Nat.  Bankr.  Reg.  575. 
Motion  overruled. 

Walton,  Virgin,  Libbey,  and  Emery, 

JJ.,  concurred. 


•Changing  the  requirement  to  "  proper  books  of 
account."  [Reporter]. 
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COUNTY  COMMISSIONERS  of  Waldo 
County. 

A  trial  justice  can  not  be  allowed  eighty 
cents  for  the  trial  of  an  issue  in  a  crim- 
inal case  under  Rev.  Stat.  chap.  116,  £3. 

<Wnldo  Decided  February  34,  188T.) 

ON  exceptions  by  plaintiff  to  the  ruling  of  the 
court  in  refusing  to  grant  mandamus  on 
plaintiff's  petition.  Otvrrakd. 
The  facts  are  stated  in  the  opinion. 
Mr.  Wayland  Knowlton,  for  plaintiff. 
Messrs.  Thompson  Ss  Dunton,  for  defen- 
dants 

Foster,  delivered  the  opinion  of  the 
court: 

The  petitioner  seeks  for  mandamus  to  compel 
the  County  Commissioners  of  Waldo  Count}'  to 
audit  and  allow,  in  three  criminal  bills  of  costs, 
certain  items  to  which  he  claims  to  be  entitled 
as  the  magistrate  before  whom  the  proceedings 

The  case  comes  before  this  court  upon  ex- 
ceptions to  the  decision  of  the  presiding  justice 
in  denying  the  writ. 

The  only  question  involved  is  whether  the 
magistrate  in  criminal  prosecutions  originating 
before  him  is  entitled  to  eighty  cents  fur  the 
trial  of  an  issue,  as  in  civil  actions,  and  twenty- 
five  ceuts  for  taxation  of  costs. 

The  fees  to  which  trial  justices  are  entitled 
by  law  in  criminal  prosecutions  are  provided 
for  in  Rev.  Stat.  chap.  116,  §  2.  Those  fees 
to  which  they  are  entitled  in  civil  actions  and 
other  matters,  other  than  those  of  a  criminal 
nature,  are  specified  in  the  first  part  of  the  sec- 
tion named.  After  that  there  follows  a  state- 
ment of  those  fees  to  which  they  are  entitled  in 
criminal  prosecution*. 

The  allowance  of  eighty  cents  for  the  trial  of 
an  issue  was  evidently  intended  by  the  fraraers 
of  the  law  to  apply  on\y  to  civil  proceedings. 
This  is  more  apparent  when  we  come  to  ex- 
amine the  earliest  statute  upon  this  subject, 
establishing  and  regidating' the  fees  of  justices 
and  other  officers,  passed  February  13,  170(3  (2 
Mass.  Laws,  699),  afterwards  incorporated  into 
Stat.  1821,  chap.  105,  S  1,  and  amended  in  1885, 
chap.  178,  &  7*  It  will  be  found  upon  exam- 
ination that  in  those  early  statutes  the  express 
authority  by  which  magistrates  were  allowed 
for  "the  trial  of  an  issue  "  was  contained  in  the 
paragraph  relating  to  civil  causes,  which  was 
in  these  words:  'rFor  the  entry  of  an  action, 
or  filing  a  complaint  in  civil  causes,  including 
filing  of  papers,  swearing  of  witnesses,  examin- 
ing, allowing,  and  taxing  the  bill  of  costs,  and 
entering  up  the  judgment,  and  recording  the 
same,  sixty -one  cents.  The  trial  of  an  issue, 
flftv  cents." 

Following  that  were  the  several  paragraphs 
substantially  the  same  as  in  the  present  stat- 
utes. 

Matters  relating  to  criminal  prosecutions 
were. — as  they  still  are, — grouped  together  in 
those  several  paragraphs  which  form  a  different 
and  distinct  portion  of  the  section  referred  to, 
and  where  the  specific  items  of  fees  in  all  the 
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proceedings  relating  to  criminal  prosecutions 
are  definitely  stated. 

Had  it  been  the  intention  of  the  framers  of 
this  statute  to  allow,  in  criminal  proceedings, 
any  additional  fee  to  what  is  so  clearly  and 
specifically  stated,  we  cannot  help  believing 
that  they  would  have  so  expressed  it 

As  it  is,  we  have  no  doubt  of  the  correctness 
of  the  decision  of  the  court  in  denying  the  writ 
under  the  law  as  it  then  stood. 

Since  the  plaintiff's  claim  originated,  Rev 
Stat.  chap.  116,  §  2,  has  been  amended  by  chap. 
845  of  the  Laws  of  1885,  so  that  the  allowance 
of  eighty  cents  for  an  issue  is  now  limited  by 
express  enactment  to  civil  cases. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Danforth, 
Emery,  A  Haskell,  J  J.,  concurred. 


George  L.  SNOW 
p. 

Leander  WEEK8. 

A  verdict  will  be  set  aside  and  new  trial 
granted  where  the  damages  allowed  are 
excessive,  unless  the  plaintiff  remits  so 
much  as  is  excessive. 


0 


(Knox  Decided  February  16,  1887.) 

N  motion  of  defendant  to  set  aside  the  ver- 
dict   Granted,  if  a  remittitur  is  not  fled. 
Mr.  True  P.  Pierce,  for  defendant 
Mr.  J.  O.  Robinson,  for  plaintiff. 

Per  Curiam: 

This  verdict  is  so  enormously  large  that  the 
court,  after  a  mature  consideration  of  the  testi- 
mony, feels  it  its  duty  to  set  it  aside  as  being 
excessive,  unless  the  plaintiff  will  remit  all  of 
it  above  $800.  If  such  remittitur  is  made  the 
plaintiff  is  to  have  judgment  for  that  sum;  oth- 
erwise, verdict  set  aside  and  a  new  trial  granted. 


Willis  M.  FOGG 
v. 

Edwin  O.  STINSON. 

A  new  trial  will  not  be  granted  when  it 
does  not  appear  that  the  verdict  is  un- 
reasonable in  amount. 


0 


(Penobeoot  Decided  February  16. 1887.)  \ 

N  motion  of  defendant  to 'set  aside  the  ver- 
dict and  for  new  trial.  Overruled. 
This  was  an  action  of  assumpsit  on  account 
The  verdict  was  for  plaintiff  in  the  sum  of 
$78.15. 

Mr.  A.  H.  Weatherbee,  for  defendant 
Mr.  W.  C.  Clark,  for  plaintiff. 

Per  Curiam: 

This  case  was  submitted  without  argument  _J 
We  do  not  see  that  the  verdict  was  wrong.  Tim  ' 
plaintiff  overpaid  the  defendant  for  some  lop4 
through  the  mistake  of  a  scaler  who  testifled 
to  the  scale,  and  also,  virtually,  to  the  mistake, 
in  the  scale.   The  jury  made  not  an  unreason- 
able allowance  for  the  deficiency. 

Motion  overruled. 
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George  E.  WALLACE 

». 

Robert  HAWES  et  al. 

A  testatrix  first  devised  her  whole  es- 
tate, consisting  of  a  farm,  to  her  hus- 
band, then  she  provided  that  her  hus- 
band should  have  a  life  support  on  the 
farm,  and  that  another  man  should 
receive  his  support  from  the  farm  "in 
accord  with  a  former  agreement,"  when 
there  was  no  such  agreement;  she  then 
attempted  to  make  some  provision  for 
gravestones  for  herself  and  husband, 
and  finally  she  ordered  that  still  an 
other  person  have  the  residue  upon  a 
certain  contingency.  Held,  that  the 
husband  took  the  estate  in  fee, 
subject  only  to  the  debts  and  last  ex- 
penses of  testatrix. 

(Waldo  Decided  February  28, 1887.) 

BILL  in  equity  by  the  administrator  with  the 
will  annexed  of  the  estate  of  Jane  H. 
Hawes,  brought  to  obtain  a  construction  of  the 
following  will: 

"I,  Jane  H.  Hawes,  of  Searsmont,  in  the 
County  of  Waldo,  and  State  of  Maine,  being 
weak  in  body,  but  of  sound  mind  and  memory 
(blessed  be  Almighty  God  for  the  same),  do 
make,  publish,  and  declare  this  my  last  will 
and  testament  in  manner  and  form  following, 
viz.: 

"1.  I  give  and  devise  to  my  beloved  husband, 
Robert  Hawes,  the  farm  on  which  I  now  live, 
it  being  the  same  as  deeded  to  me  by  Sulley  B. 
Muzzy,  on  Feb.  22,  18—,  and  recorded  at  the 
register's  office  in  book  No.  141,  page  404,  for 
a  full  description  of  said  premises. 

"2.  And  I  further  declare  that  the  said  Rob- 
ert Hawes,  my  husband,  is  to  have  his  support 
out  of  said  propertv,  beingprovided  with  cloth- 
ing and  food,  good  and  sufficient  as  heretofore, 
and  all  nursing  and  medical  attendance  need- 
ful in  sickness,  so  long  as  he  may  Itve. 

"3. 1  also  declare  that  Ebenezer  Bobbins  shall 
have  his  support  out  of  said  propertv,  in  being 
provided  with  food  and  clothing  as  heretofore, 
so  long  as  he  may  live,  in  accord  unto  former 
agreement. 

"4.  I  also  order  that  after  paying  all  my  just 
debts  and  burial  expenses  of  Robert,  my  hus- 
band, and  of  myself,  and  erecting  suitable  white 
marble  gravestones,  to  the  value  of  about  $26 
for  each  of  us. 

"5.  I  also  order  that  John  Frank  Wood,  that 
now  lives  with  us,  if  he  proves  faithful  and  re- 
mains on  the  farm  above  described,  and  works 
to  carry  on  the  same  until  the  death  of  the 
ibove-named  persons,  the  residue  of  ray  estate 
shall  fall  to  him.  as  the  legal  heir;  but  if  he,  the 
aid  John,  leaves  and  goes  away  from  said  prem- 
ises to  look  out  for  himself,  then  this  last  pro- 
vision is  null  and  void,  and  the  residue  as  above 
lamed,  whatever  it  may  be,  shall  go,  one  half 
o  John  E.  Hart,  and  the  other  half  to  Ward 
Butler  and  his  wife  Lucinda, 

"8.  And  I  also  make  choice  of  Nathan  P. 
Bean,  of  Searsmont,  my  sole  executor  of  this 
uy  last  will  and  testament,  whose  duty  it  shall 
*  to  see  that  the  provisions  of  this  instrument 
ire  faithfully  carried  out,  so  far  as  to  have  a 
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watchful  care  over  my  husband,  Robert  Hawes, 
and  Ebenezer  Bobbins,  to  see  that  they  are  pro- 
vided with  all  the  above-named  benefits  as  de- 
scribed. 

"7.  In  witness  whereof  I  have  hereunto  set 
my  hand  this  80th  day  of  August,  eighteen  hun- 
dred and  eighty -one. 

(Duly  executed.) 

Mr.  George  E.  Wallace,  for  plaintiff. 
Mr.  L.  M.  Staples*  for  Robert  Hawes. 
Mr.  William  H.  Fogler,  for  John  Frank 
Wood. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  instrument  which  calls  for  an  interpre- 
tation under  this  bill  is  an  illustration  of  the 
confusion  of  ideas  which  prevails  among  un- 
skillful persons  who  write  their  own  or  their 
neighbor's  wills.  While  the  idea  of  this  testa- 
trix might  be  conjectured  to  be  one  thing,  the 
language  used  so  clearly  and  absolutely  ex- 

{>re88es  a  different  thing  that  we  can  only  fol- 
ow  the  general  rules  of  construction  which  ap- 
pertain to  such  cases. 

In  the  first  clause  of  the  will  she  gives  to  her 
husband  an  absolute  estate  in  her  farm,  valued 
at  $600,  her  principal  or  only  property.  By 
Bev.  Stat.  chap.  74,  §  16,  a  devise  of  land  con- 
veys ail  the  estate  of  the  devisor  therein,  unless 
it  appears  by  the  will  that  he  intended  to  con- 
vey a  less  estate.  If  the  other  portions  of  the 
will  had  the  effect  to  prevent  a  fee  passing  to 
the  husband,  he  would  take  no  estate  at  all,  but 
only  a  life  support. 

In  the  second  clause  the  testatrix  does  not 
cut  the  fee  down  to  a  life  estate  or  otherwise 
qualify  it,  but  "declares"  the  husband  is  to  have 
his  support  out  of  the  farm  as  long  as  he  lives. 
In  the  next  item  she  also  declares  that  another 
person  shall  receive  his  support  out  of  the  same 
farm,  "in  accord  unto  former  agreement," 
when,  as  the  case  finds,  there  never  was  any 
agreement  about  such  a  matter. 

In  the  next  item  she  undertook  to  provide 
for  the  erection  of  gravestones  for  her  husband 
and  herself,  but  fails  to  make  a  sensible  pro- 
vision. 

She  then,  in  the  next  item,  "  orders "  that 
stiU  another  person,  "  if  he  proves  faithful  and 
remains  on  the  farm  "  until  the  death  of  the  be- 
fore-named persons,  shall  have  the  residue  of 
her  estate,  and  that,  if  he  does  not  so  behave 
himself,  the  sum  shall  be  divided  among  sev- 
eral other  persons. 

The  wife  having  first  given  the  whole  estate 
to  her  husband,  and  using  afterwards  no  appro- 
priate language  to  cut  it  down  or  take  it  away 
from  him,  the  interpretation  of  the  will  must 
be  that  he  takes  a  fee  in  the  farm,  subject  to 
her  debts  and  last  expenses.  Mitchell  v.  Morse, 
77  Me.  428. 

Decree  accordingly. 

Walton,  Danforth,  Virgin,  Emery, 
Foster,  and  Haskell,  JJ.,  concurred. 


John  A.  KNAPP,  Jr., 
Charles  A.  BAILEY. 


1.  The  grantor  is  a  competent  witness 

against  his  grantee,  to  show  that  his 
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(grantor's)  title  was  only  that  of  an 
equitable  mortgagee. 

2.  A  deed  absolute  on  its  face  may  be  con- 
strued to  be  a  mortgage. 

8.  Actual  notice,  as  applicable  to  convey- 
ances, does  not  necessarily  mean  ac- 
tual knowledge. 

4.  The  defendant's  grantor  was  out  of 
possession  at  the  time  of  the  convey- 
ance: the  defendant  knew  that  others 
controlled  the  property  for  many 
years;  he  examined  the  registry, where 
he  must  have  seen  evidence  inconsistent 
with  the  validity  of  grantor's  deed;  he 
gave  an  insignificant  price,  and  took 
a  quitclaim  deed;  he  made  no  inquiries 
of  grantor  as  to  the  circumstances  of 
his  title;  on  the  other  hand  he  con- 
tended with  grantor  that  he  had  no 
valuable  title.  Held,  that  these  facts 
amounted  to  proof  of  actual  notice. 

(Penobscot  Decided  March  1, 1887.) 

ON  appeal  by  defendant  from  the  decision  of 
a  single  judge.    Judgment  affirmed. 
The  opinion  states  the  case. 
Messrs.  D.  P.  Davis  and  Charles  A.  Bai- 
ley, for  defendant: 

In  1  Perry,  Tr.  6  352,  it  is  stated:  "If  the 
estate  was  originally  conveyed  to  trustees  for 
some  particular  purpose, — as  by  way  of  security 
or  indemnity,  or  to  raise  an  annuity  or  portion, 
or  for  any  other  purpose,— as  soon  as  the  pur- 
pose is  accomplished,  the  trustees  become  mere 
dry  trustees,  and  it  is  their  duty  to  convey  the 
estate  .to  the  beneficial  owners.  When,  from 
lapse  of  time  joined  with  other  circumstances, 
there  is  a  moral  certainty  that  the  purposes  of 
the  trust  have  all  been  accomplished,  the  court 
will  act  upon  the  certainty,  and  presume  a  re- 
conveyance, although  there  is  no  direct  proof 
of  the  fact." 

"A  conveyance  may  be  presumed  where  the 
estate  has  been  dealt  with  by  the  beneficial 
owner  in  a  manner  in  which  reasonable  men  do 
not  deal  with  their  estates  unless  they  are  legal 
as  well  as  beneficial  owners. "  1  Perry,  Tr.  §  854. 

It  is  open  to  respondent,  upon  this  appeal,  to 
claim  that,  upon  the  allegations  in  the  bill,  the 
plaintiff,  as  matter  of  law,  is  not  entitled  to  the 
relief  awarded,  even  though  the  objection  ap- 
pearing upon  the  face  of  the  pleadings  might 
have  been  taken  by  demurrer  to  the  bill. 
Smith  v.  Townsend,  109  Mass.  500. 
In  Flagg  v.  Mann,  2  Sumner,  560, 561,  Judge 
Story  fully  expresses  the  character  and  effect 
of  a  deed  like  this.  "If,"  he  says,  "the  language 
of  the  deed  had  been  that  Mann  merely  released 
to  Fuller  all  his  right,  title,  and  interest  in  the 
premises,  there  might  perhaps  have  been  more 
difficulty  to  found  the  defense;  for  then  it 
might  under  some  circumstances  be  construed 
to  convey  no  more  than  Mann  could  rightfully 
convey,  and  that  the  purchaser  should  take  at 
his  peril,  subject  to  all  the  rights  and  equities 
of  third  parties.  But  here  the  language  of  the 
deed  is  that  Mann,  in  consideration  of  $40,000, 
does  remise,  release,  and  forever  quitclaim  unto 
the  said  Elisha  Fuller,  his  heirs  and  assigns,  one 
undivided  half  of  a  certain  tract  of  land,  etc. 
(describing  it),  to  have  and  to  hold  to  Fuller,  so 
that  neither  Mann  nor  his  heirs,  nor  any  other 
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person  claiming  from  or  under  them, shall  ha 
claim,  or  demand  any  right  or  title  to 
premises.    We  all  know  that  this  is  a  com- 
mode of  conveyance  in  Massachusetts;  and  tha 
when  it  is  for  a  valuable  consideration,  *  *  * 
deed  of  release  has  been  construed  a  bargain 
sale  or  other  lawful  conveyance  by  which  ' 
estate  might  pass." 

And  our  own  court  says,  in  Farrar  v.  ~ 
man,  10  Me.  196:  "The  possession  being, 
construction  of  law,  in  the  true  owner,  the  tei 
of  the  deed,  although  they  contained  no  cov 
nants,  and  although  the  consideration  may  ha 
been  merely  nominal,  were  sufficient  to  tt*~ 
fer  and  convey  the  land." 

"By  this  deed  one  third  of  the  land  is  co 
veyea  absolutely,  and  the  grantor  cannot 
heard  to  aver  the  contrary." 

Weld  v.  Madden,  2  Cliff.  588. 

In  Qilmer  v.  Poindexter,  10  How.  267  (51  C 
S.  bk.  18,  L.  ed.  415),  it  is  said:  "Whencertai 
and  specific  land  is  conveyed,  so  that  a  pree'- 
or  definite  legal  estate  or  right  is  transferred  b 
a  solemn  assurance,  the  grantor  will  not  be 
milted  to  vary  or  deny  it." 

In  Van  Rensselaer  v.  Kearney,  11  How. 
(52  U.  S.  bk.  18,  L.  ed.  718),  the  same  = 
says:  "If  the  deed  bears  on  its  face  e video 
that  the  grantor  intended  to  convey  and  C 
grantee  expected  to  become  invested  with  a 
estate  of  a  particular  description  or  quality, 
that  the  bargain  had  proceeded  upon  that  f  ~ 
ing  between  the  parties,  then,  although  it  ma 
not  contain  any  covenants  of  title  in  the  It"* 
nical  sense  of  the  law,  still,  the  legal  opera*' 
and  effect  of  the  instrument  will  be  as  bind«_ 
upon  the  grantor  and  those  claiming  under  hi 
*  *  *  as  if  a  formal  covenant  to  that  effect L: 
been  inserted,  *  *  *  so  far  as  to  estop  him  frr 
ever  afterwards  denying  that  he  was  seised 
the  particular  estate  at  the  time  of  the  cod 
ance." 

Melldowny  v.  Williams,  28  Pa.  492,  held 
a  grantor  in  a  deed  will  not  be  heard  as  a 
ness  to  impeach  the  title  conveyed  by  it, 

"A  man  is  estopped  by  his  deed  to  deny 
he  granted  or  that  he  had  a  good  title  to  the 
tate  conveyed." 

Wilkinson  v.  Scott,  17  Mass.  256.  See  at 
8  Washb.  Real  Prop.  4th  ed.  97. 

Davenport  v.  Mason,  15  Mass.  90,  held:  "Ad 
evidence  repugnant  to  the  deed  is  inadmissible 

The  acts  and  admissions  of  a  grantor,  sit 
the  execution  of  his  deed,  cannot  be  received  i 
disparagement  of  the  title  already  vested  ink 
grantee. 

FarweU  v.  Rogers,  99  Mass.  85; 
Lawrence,  10  Paige,  170;  Jackson  v. 
15  Johns.  106. 

The  principle  upon  which  testimony  b  a 
missible  between  the  parties  to  the  transactio 
to  prove  a  conveyance  absolute  on  its  face 
mortgage,  goes  upon  the  ground  that  it  it  i 
element  of  the  consideration  upon  which  t 
deed  is  given. 

Campbell  v.  Dearborn,  109  Mass.  180,  148. 

But  it  is  at  once  apparent  that  this  docti* 
has  no  application  to  a  case  of  this  kind,  whe 
one  for  a  stated  sum,  with  no  qualifies!* 
whatever  entering  into  the  transaction,  ooass 
a  definite  estate  by  absolute  deed  unfetter 
by  any  latent  obligation.  He  may  con  vey  wi 
out  right,  but  hels  estopped  by  his  deed  sllr 
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same.  Currier  v.  Earl,  13  Me.  224.  The  ques- 
tion here  presented  was  raised  in  the  case  of 
Taylor  v.  Luther,  2  Sumner,  284. 

In  Vole  v.  Lee,  80  Me.  897,  the  court  says: 
''The  defendant  did  not  intend  to  convey  a  title 
which  would  be  indefeasible  against  all,  nor 
did  he  so  agree;  but  only  against  claims  and 
titles  caused  by  him  or  those  claiming  under 
him.  The  latter  must  be  understood  to  refer 
as  well  to  claims  created  by  him  then  existing,— 
to  incumbrances  upon  the  title  which  he  bad 
previously  made, — as  to  those  which  might 
thereafter  be  derived  from  himself." 

Upon  both  principle  and  authority,  he  is  es- 
topped from  giving  evidence,  the  very  effect  of 
which  must  be  to  make  him  liable  on  his  cove- 
nants ( Williamson  v.  Williamson,  71  Me.  442), 
unless  it  shall  be  held  that  this  trust  here  set 
up  is  nothing  for  which  he  is  any  way  respon- 
sible, or  for  which  he  can  be  made  responsible, 
if  he  becomes  the  efficient  agent  in  making  it 
effectual  against  his  own  deed. 

It  has  been  held  in  a  suit  in  equity  that  a 
deed  absolute  on  its  face,  which  purports  to  be 
given  for  a  good  and  valuable  consideration, 
carries  with  it  the  presumption  that  the  grantee 
holds  the  land  conveyed,  to  his  own  use;  and 
this  presumption  cannot  be  rebutted  by  parol 
evidence. 

PMfbrook  v.  Delano,  29  Me.  410. 

If  the  deposition  had  been  offered  for  the 
purpose  of  showing  that  the  grantor,  at  the  time 
of  bis  conveyance,  informed  the  grantee  of  the 
state  of  title  he  now  testifies  to,  so  that  its  effect 
would  be  to  charge  respondent  with  knowledge 
of  what  deponent  now  savs  respecting  it,  it 
might  perhaps  be  admissible. 

2  Pom.  Eq.  Jur.  §  602. 

"If  the  consideration  be  valuable,  it  need  not 
be  adequate;  mere  inadequacy  of  consideration 
will  not  defeat  a  purchase  for  a  valuable  con- 
sideration without  notice." 

1  Perry,  Tr.  S  220  ;  Bassett  v.  Nosxcorihy,  2 
Lead.  Cas.  Eq.  108,  part  1. 

The  change  of  8tat.  1821,  chap.  86,  §  1,  by 
Rev.  Stat,  of  1841,  gave  rise  to  a  series  of  de- 
cisions, of  which  perhaps  that  in  Spofford  v. 
Wttton,  29  Me.  140,  is  as  comprehensive  as  any, 
as  a  judicial  declaration  of  the  rights  and  obli- 
gations of  parties  under  this  statute  as  amended; 
and  it  refers  to  and  quotes  from  a  similar  de- 
cision in  Massachusetts,  the  case  of  Pomroy  v. 
Stertns,  11  Met.  244. 

In  the  case  of  Spofford  v.  Wee  ton,  tupra,  the 
court  says  (page  144) :  "The  implied  or  construc- 
tive notice  of  a  prior,  unregistered  deed,  which 
would  avoid  a  subsequent  one  from  the  same 
grantor,  is  abrogated  by  the  statute.  The 
grantee  must  have  actual  notice  of  the  prior 
«ne;  otherwise  his  title  is  valid.  The  language 
of  the  statute  is  clear  and  explicit,  and  leaves 
no  room  to  doubt  as  to  the  intention  of  the 
Legislature." 

ft  has  been  held  in  a  series  of  decisions  that 
the  "actual  notice"  of  the  statute  is  actual 
knowledge  that  a  deed  has  been  executed,  not 
merely  that  a  sale  has  been  made. 

Lamb  v.  Pierce,  118  Mass.  72,  and  cases  cited. 

Observe  that  the  two  sections  of  the  old  re- 
vision are  condensed  into  one,  and  the  words, 
"shall  be  considered  to  be  actual  notice,"  are 
now  made  to  appear  as  "that  is  to  be  regarded 
as  such  notice,"  the  two  expressions  represent- 


ing  the  same  legislative  idea,  unless  the  pur- 
pose to  change  the  statute  is  made  clearly  to 
appear. 

Hughe*  v.  Farrar,  45  Me.  72. 

In  Flagg  v.  Mann,  2  Sumner,  554,  Judge 
Story  says.  "  Indeed,  the  American  courts 
seem  indisposed  to  give  effect  to  this  doctrine 
of  constructive  notice  from  possession,  in  its 
most  limited  form.  Thus  in  Scott  v.  Galla- 
gher, 14  Serg.  &  R.  883,  the  court  held  that  a 
possession  of  a  cestui  que  trust,  and  the  exercise 
by  him  of  acts  of  ownership,  were  not  con- 
structive notice  to  a  purchaser  of  the  legal  title 
from  the  trustee;  but  there  should  be  direct, 
express,  and  positive  notice  of  the  trust.  This 
doctrine  was  probably  enforced  by  considera- 
tions growing  out  of  our  registration  Acts, 
which  are  designed,  with  great  justice,  to  pro- 
tect purchasers  against  latent  equities." 

This  subject  is  also  extensively  discussed  in 
Harris  v.  Arnold,  1  R.  I.  189. 

It  is  contended  by  respondent  that  there  can 
be  no  possession  of  such  land  as  this  that  will 
in  any  case  afford  constructive  notice. 

Patten  v.  Moore,  82  N.  H.  888;  Holmes  v. 
Strout,  10  N.  J.  Eq.  419;  Coleman  v.  Barklew, 
8  Dutch.  857. 

In  McMecJian  v.  Grifflng,  8  Pick.  149,  it  was 
held  that  the  possession  in  such  cases  must  be 
such  as,  without  a  deed,  would  amount  to  a  dis- 
seisin, and  nothing  short  of  this  would  amount 
to  implied  notice. 

"  The  character  of  the  possession,"  says  the 
court  in  i.rown  v.  Volkening,  64  N.  Y.  82, 
"which  is  sufficient  to  put  a  person  upon  in- 
quiry, and  which  will  be  equivalent  to  actual 
notice  of  rights  or  equities  in  persons  other  than 
those  who  have  title  of  record,  is  very  well  es- 
tablished by  an  unbroken  current  of  author- 
ity. The  possession  and  occupation  must  be 
actual,  open,  and  visible:  it  must  not  be  equivo- 
cal, occasional,  or  for  a  temporary  purpose; 
neither  must  it  be  consistent  with  the  title  of 
the  apparent  owner  by  the  record." 

And  to  the  same  effect  is  Pope  v.  Allen,  90 
N.  Y.  298.  In  Grimstone  v.  Carter,  8  Paige, 
425,  the  Vice-Chancellor  remarks:  "The  only 
fact  of  which  these  defendants  had  notice  was 
the  possession  of  the  complainant.  As  evidence 
of  title,  that  possession  was  in  its  nature  equiv- 
ocal, being  equally  consistent  with  an  owner- 
ship in  fee,  with  the  equitable  rights  of  a  vendee 
under  a  contract  to  purchase,  and  the  relation 
of  landlord  and  tenant." 

Possession  must  be  open,  manifest,  unequivo- 
cal, and  apparently  by  virtue  of  an  unrecord- 
ed deed,  to  be  equivalent  to  registry  (Aticood 
v.  Bearss,  47  Mich.  72);  must  be  open,  notori- 
ous and  exclusive  (Stafford  Nat.  Bank  v. 
Sprague,  17  Fed.  Rep.  784);  should  be  incon- 
sistent with  the  title  upon  which  the  plaintiff 
relies  (Staples  v.  Fenion,  5  Hun,  172;  Cook  v. 
Travis,  20  N.  Y.  400). 

Where  the  occupant  has  record  title  suffi- 
cient to  account  for  his  possession,  no  one  is 
bound  to  speculate  on  the  existence  of  some 
other  claim. 

Lincoln  v.  Tliompson,  78  Mo.  618. 

"Implied  notice  arising  from  possession  is,  at 
most,  evidence  to  prove  the  intent  of  the  sec- 
ond purchaser  to  defeat  a  prior  right,  and  may 
be  rebutted  by  any  proof  which  negatives  the 
intent;  and  it  may  be  by  showing  cither  that 
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the  notice  of  the  possession  was  such  as  was 
consistent  with  a  tenancy,  or  under  a  title  con- 
sistent with  that  evidenced  by  the  registry,  or 
any  facts  which  show  the  possession  consist- 
ent with  the  title  of  the  grantor." 

Harris  v.  Arnold,  1  R.  I.  189. 

"  No  occupation  of  the  premises  in  common 
or  in  connection  with  a  third  person,  and  no 
exercise  of  acta  of  ownership  equivocal  in  their 
nature,  over  the  land,  will  suffice." 

2  Pom.  Eq.  Jurisp.  §  620,  and  note ;  Hill. 
Vendors,  412. 

It  is  a  settled  doctrine  that  a  record  is  only 
constructive  notice  to  subsequent  purchasers 
deriving  title  from  the  same  grantor. 

TUton  v.  Hunter,  24  Me.  29;  Bates  v.  Nor- 
cross,  14  Pick.  224 ;  Harris  v.  Arnold,  1  R.  I. 
185;  2  Pom.  Eq.  Jurisp.  §  658. 

The  notice  that  is  to  break  in  upon  the  Reg- 
istry Acts  must  be  such  as  will,  with  the  attend- 
ing circumstances,  affect  the  party  with  fraud. 

Day  v.  Dunham,  2  Johns.  Ch.  190. 

A  floating  rumor,  a  vague  suspicion  of  a  con- 
veyance, is  insufficient.  The  law  has  provided 
a  registry  for  deeds  in  order  that  persons  hav- 
ing occasion  to  know  what  conveyances  have 
been  made  may  ascertain  by  inquiry,  and  may 
in  general  rely  upon  what  thev  And  there. 

BeU  v.  Twilight,  18  N.  H.  164. 

And  as  to  the  insufficiency  of  information 
of  this  character,  see  discussion  of  the  subject 
in  Fort  v.  Burch,  6  Barb.  78;  also  2  Pom.  Eq. 
Jurisp.  §  602. 

It  is  claimed  that  respondent,  being  tenant 
in  common  with  the  orator  at  the  time  of  the 

gurchase  of  the  Chapin  and  Gleason  one  third, 
i  precluded  from  setting  it  up  against  him. 
But  this  principle  is  not  applicable  to  cases  like 
this.  This  rule  is  generally  applied  either 
where  the  cotenants  derived  title  from  a  com- 
mon source,  as  in  Van  Home  v.  Fonda,  5 
Johns.  Ch.  407,  or  where  the  incumbrance  is 
one  in  which  all  are  alike  interested  in  its  re- 
moval; as,  for  example,  a  tax  title  upon  the 
entire  common  property. 
1  Waahb.  Real  Prop.  4th  ed.  687. 
But  persons  acquiring  unconnected  interests 
in  the  same  subject,  by  distinct  purchases,  are 
not  bound  to  any  greater  protection  of  one  an- 
other's interests  than  would  be  required  be- 
tween strangers. 

See  note  to  Keech  v.  Sandford,  1  Lead.  Cas. 
Eq.  44,  45. 
Mr.  A.  W.  Paine,  for  plaintiff: 
The  grantor  in  a  deed  of  general  warranty  is 
estopped  to  deny  the  truth  of  what  he  by  his 
deed  asserts,  but  the  principle  does  not  apply 
to  deeds  of  quitclaim  such  as  is  the  one  at  bar. 

Ham  v.  nam,  14  Me.  851;  Hainsv.  Gardner, 
1  Fairf.  883. 

The  principle  of  estoppel  does  not  apply  to 
such  cases  as  the  one  here  (Fox  v.  Widgery,  4 
Glf.  214,  219);  and  1  Greenl.  Ev.  §  25,  gives 
expression  or  illustration  of  the  doctrine  and 
its  extent,  and  in  the  remarks  gives  just  such 
a  case  as  this  as  one  to  which  the  doctrine  does 
not  apply. 

In  Massachusetts  the  principle  is  recognized, 
as  indeed  it  is  everywhere,  as  a  principle  of  the 
common  law. 

Nourse  v.  Nourse,  116  Mass.  101;  Weed  Sew- 
ing Machine  Co.  v.  Emerson,  115  Mass.  554; 
Sanford  v.  Savford,  185  Mass.  814 
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Mr.  Chas.  P.  Stetson,  also  for  plaintiff: 
This  court  recognizes  equitable  mortgages. 
Heed  v.  Seed,  75  Me.  265. 
If  one  receives  a  conveyance  of  land  or  other 
property,  absolute  in  form,  but  really  as  secu- 
rity for  a  debt,  he  will  bold  the  legal  title  in 
trust  for  the  grantor,  after  the  payment  of  the 
debt,  and  before  a  reconveyance. 
Perry,  Tr.  §  248. 

Rev.  Stat.  chap.  78,  §  12,  was  not  intended 
to  change  the  law  established  in  this  country 
and  England,  that  a  purchaser  of  a  trust  estate 
cannot  hold  as  against  the  cestui  que  trust,  if 
he  buys  under  such  circumstances  as  give  him 
notice  of  the  trust,  and  are  sufficient  to  put  him 
on  his  inquiry;  it  was  not  intended  to  require 
actual  notice 'to  affect  him  with  the  trust. 

4  Kent,  Com.  §  179;  Patten  v.  Moore,  32 
N.  H.  885;  Woods  v.  Farmere,  7  Watts,  883; 
Brush  v.  Ware,  15  Pet.  98  (40  U.  S.  bk.  10  L 
ed.  678);  Kent  v.  Plumtner,  7  Greenl.  464; 
Evans  v.  Cftism,  18  Me.  220:  Daniels  v.  Dan- 
son,  17  Ves.  483;  Haniy  v.  Spraguc,  20  Me. 
481 ;  Hill,  Trustees,  §§  510,  515,  516 ;  Perry, 
Tr.  219-223;  Faxon  v.  Folvey,  110  Mass.  395; 
George  v.  Kent,  7  Allen,  16 ;  Van  Home  v. 
Fonda,  5  Johns.  Ch.  407. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  bill  seeks  to  remove  a  cloud  overhang- 
ing the  complainant's  title  to  an  undivided  par- 
cel of  land, — in  effect,  to  redeem  the  land  from 
an  equitable  mortgage,  the  allegation  being  that 
the  debt  has  been  paid.  We  can  have  no  rea- 
sonable doubt  of  the  facts  thus  far  alleged. 

The  defendant's  grantor  was  called  as  a  wit- 
ness by  the  complainant.   The  defendant  con- 
tends that  his  testimony  was  inadmissible,  and 
cites  cases  which  sustain  the  ordinary  princi- 
ple that  a  grantor  cannot  dispute  with  his 
grantee  the  title  which  he  has  assumed  to  con- 
vey.  The  objection  goes  to  the  testimony,  and  1 
not  to  the  witness  personally.   The  principle 
of  estoppel  which  is  invoked  is  aimed,  not  , 
against  the  witness  because  he  is  a  grantor,  but  1 
against  any  oral  testimony  to  contradict  the  j 
terms  of  a  deed.   As  said  by  Judge  Curtis,  ia  ■ 
answer  to  the  same  objection:  "  The  facts  to  be 
proved  were  dehors  the  record,  and  one  witness 
was  as  competent,  in  point  of  law  (to  prove 
them),  as  another."  Where  a  grantor  is  allowed  * 
to  prove  a  fact  by  another,  he  may  do  so  by  hinv  • 
self.   Holbrookv.  Worcester  Bank,  2  Curtis,  244  : 
It  is  true,  as  a  general  rule,  that  the  effect  of  ' 
a  deed  cannot  be  controlled  by  oral  evidence.  • 
But  among  the  exceptions  to  the  rule  is  that,  > 
in  equity,  where  the  proof  is  clear  and  con  vino-  j 
ing,  a  deed  absolute  on  its  face  may  be  con-  .] 
strued  to  be  an  equitable  mortgage.   In  RovA  '■ 
v.  Jewett,  69  Me.  298,  this  exceptional  doctriat 
was  first  allowed  to  have  operation  in  this  State,  j 
It  was  fully  accepted  in  Stinchfield  v.  MUliken,  • 
71  Me.  567,  where  the  opinion  says:    • '  But  the  ' 
transaction  was  in  equity  a  mortgage,  an  eqat-  , 
table  mortgage.   The  criterion  is  the  intention 
of  the  parties.   In  equity  this  intention  may  bt  i 
ascertained  from  all  pertinent  facts, either  withm 
or  without  the  written  parts  of  the  transaction.  . 
Where  the  intention  is  clear  that  an  absotatt 
conveyance  is  taken  as  a  security  for  a  debt,  it 
is  in  equity  a  mortgage.   The  real  intention 
governs."   In  Lewis  v.  Small,  71  Me.  558,  tht 
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same  doctrine  is  admitted.  It  has  since  been 
afBrmed  in  other  cases,  receiving  an  able  dis- 
cussion in  the  late  case  of  Reed  v.  Reed,  75  Me. 
264.  The  effect  of  many  of  the  older  cases  in 
this  State  has  been  swept  away  by  this  new 
principle  in  our  legal  system, — a  product  of  the 
growth  of  the  law,  very  greatly  promoted  by 
legislative  stimulation.  The  present  case  must 
be  governed  by  the  equitable  rule  declared  in 
the  later  decisions. 

Another  question  presented  by  the  case  is 
whether  thestatutory  provis1on(Rev.  Stat.  chap. 
78,§  12)  which  declares  thata  title  of  a  purchaser 
for  a  valuable  consideration  cannot  be  defeated 
by  a  trust  unless  the  purchaser  had  notice 
thereof  means  actual  or  constructive  notice. 
Section  8  of  the  same  chapter  requires  "  actual 
notice  "  of  an  unrecorded  deed,  to  defeat  a  sub- 
sequent purchaser's  title  from  the  same  grantof . 
The  two  sections  were  incorporated  in  our  statu- 
tory system  at  the  same  time, — in  the  Revision 
of  184t.  One  requires  "notice,"  the  other 
"actual  notice." 

We  think  the  difference  in  phraseology  may 
be  accounted  for  partly  on  the  idea  that  §  8 
would  be  applicable  more  to  law  cases,  and 
§  12  more  to  questions  in  equity.  We  can  have 
no  doubt  that  there  may  be  cases  of  construc- 
tive trusts  where  §  12  would  apply.  At  the 
same  time,  where  the  facts  present  questions 
analogous  to  those  ordinarily  arising  under  the 
other  section,  we  think  actual  notice  would  be 
required;  that  under  either  section,  in  cases 
generally,  actual  notice,  as  we  understand  the 
meaning  of  the  term,  would  be  the  rule;  and 
that  actual  notice  applies  in  the  present  case. 

There  is  a  conflict  in  the  cases  and  among 
writers  as  to  what  is  actual  notice.  Much  of 
the  difference  is  said  to  be  verbal  only,  more 
apparent  than  real.  Certain  propositions, 
however,  are  quite  well  agreed  upon  by  a  ma- 
jority of  the  authorities. 

Notice  does  not  mean  knowledge, — actual 
knowledge  is  not  required.  Mr.  Wade  describes 
the  modes  of  proving  actual  notice  as  of  two 
kinds.  One  be  denominates  express  notice,  and 
the  other  implied.  "  Implied,  which  imputes 
knowledge  to  the  party  because  he  is  shown  to 
be  conscious  of  having  the  means  of  know- 
ledge, though  he  does  not  use  them.  In  other 
words,  where  he  chooses  to  remain  voluntarily 
ignorant  of  the  fact,  or  is  grossly  negligent  in 
not  following  up  the  inquiry  which  the  known 
facts  suggest."  Wade,  Notice,  2d  ed.  §  5. 
Borne  writers  use  the  word  "implied"  as  meaning 
constructive;  and  would  regard  what  is  here 
described  to  be  implied  actual  notice  as  con- 
structive notice  merely.  As  applicable  to  ac- 
tual notice,  such  as  is  required  by  the  sections 
of  the  statute  under  consideration,  we  think 
the  classification  of  the  author  whom  we  quote 
is  satisfactory. 

The  author  further  explains  the  distinction 
by  adding :  "  Notice  by  implication  differs 
from  constructive  notice,  with  which  it  is  fre- 
quently confounded  and  which  it  greatly  re- 
sembles, with  respect  to  the  character  of  the 
inference  upon  which  it  rests;  constructive  no- 
tice being  tne  creature  of  positive  law,  or  rest- 
ing upon  strictly  legal  inference,  while  implied 
notice  arises  from  inference  of  fact." 

It  amounts  substantially  to  this:  That  actual 
notice  may  be  proved  by  direct  evidence,  or  it 
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may  be  inferred  or  implied  (that  is,  proved) 
as  a  fact  from  indirect  evidence — by  circum- 
stantial evidence.  A  man  may  have  notice  or 
its  legal  equivalent.  He  may  be  so  situated  as 
to  be  estopped  to  deny  that  he  had  actual  no- 
tice. We  are  speaking  of  the  statutory  notice 
required  under  the  Conveyances  Act.  A  higher 
grade  of  evidence  may  be  necessary  to  prove 
actual  notice  appertaining  to  commercial  paper. 
Kellogg  v.  Curtis,  69  Me.  212. 

The  same  facts  may  sometimes  be  such  as  to 
prove  both  constructive  and  actual  notice;  that 
is,  a  court  might  infer  constructive  notice,  and 
a  jury  infer  actual  notice,  from  the  facts.  There 
may  be  cases  where  the  facts  show  actual, 
when  they  do  not  warrant  the  inference  of  con- 
structive, notice;  as  where  a  deed  is  not  regu- 
larly recorded,  and  not  giving  constructive  no- 
tice, but  a  second  purchaser  sees  it  on  the  rec- 
ords, thereby  receiving  actual  notice.  Hastings 
v.  Gutter,  M  N.  H.  481. 

Mr.  Pomeroy  (2  Eq.  Jurisp.  596,  note)  sum- 
marizes the  effect  of  the  American  cases  on  the 
point  under  discussion  in  the  following  words: 
"  In  a  few  of  the  States  the  courts  have  inter- 
preted the  intention  of  the  Legislature  as  de- 
manding that  the  personal  information  of  the 
unrecorded  instrument  should  be  proved  by  the 
direct  evidence,  and  as  excluding  all  instances 
of  actual  notice  established  by  circumstantial 
evidence.  In  most  of  the  States,  however, 
where  this  statutory  clause  is  found,  the  courts 
have  defined  the  actual  notice  required  by 
the  Legislature  as  embracing  all  instances  of 
that  species— in  contradistinction  from  con- 
structive notice— that  is,  all  kinds  of  actual  no- 
tice, whether  proved  by  direct  evidence,  or  in- 
ferred as  a  legitimate  conclusion  from  circum- 
stances." 

The  doctrine  of  actual  notice  implied  by  cir- 
cumstances (actual  notice  in  the  second  degree) 
necessarily  involves  the  rule  that  a  purchaser 
before  buying  should  clear  up  the  doubts  which 
apparently  hang  upon  the  title,  by  making  due 
inquiry  and  investigation.  If  a  party  has 
knowledge  of  such  facts  as  would  lead  a  fair 
and  prudent  man,  using  ordinary  caution,  to 
make  further  inquiries,  and  he  avoids  the  in- 
quiry, he  is  chargeable  with  notice  of  the  facts 
which,  by  ordinary  diligence,  he  would  have  as- 
certained. He  has  no  right  to  shut  bis  eyes 
against  the  light  before  him.  He  does  a  wrong 
not  to  heed  the  "  signs  and  signals "  seen  by 
him.  It  may  be  well  concluded  that  he  is 
avoiding  notice  of  that  which  he  in  reality  be- 
lieves or  knows.  Actual  notice  of  facts  which 
to  the  mind  of  a  prudent  man  indicate  notice 
is  proof  of  notice.  8  Washb.  Real  Prop.  3d 
ed.  885. 

It  must  be  admitted  that  our  present  views 
are  not  fully  supported  by  the  case  of  Spofford 
v.  Weston,  29  Me.  140,  a  decision  made  forty 
years  ago.  But  the  doctrine  has  grown  lib- 
erally since  that  day,  and  the  correctness  of 
some  things  pronounced  in  that  opinion  is  vir- 
tually denied  in  subsequent  cases.  Porter  v. 
Setey,  48  Me.  519;  Hull  v.  Noble,  40  Me.  459; 
Jones  v.  McNarrin,  68  Me.  334.  Many  cases 
which  affirm  the  doctrine  contended  for  by  the 
complainant,  as  well  as  many  opposing  cases, 
are  cited  by  the  text  writers.  Wade,  Notice, 
S§  10,  11  etseg.,  and  cases  in  notes;  2  Pom. 
Eq.  Jurisp.  §  608,  and  notes.    The  decided 
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preponderance  of  authority  supports  the  po- 
sition that  the  statutory  actual  notice  is  a 
conclusion  of  fact  capable  of  being  established 
by  all  grades  of  legitimate  evidence. 

As  to  what  would  be  a  sufficiency  of  facts  to 
excite  inquiry,  no  rule  can  very  well  establish; 
each  case  depends  upon  its  own  facts.  There 
is  a  great  inconsistency  in  the  cases  upon  this 
point.  But  we  are  satisfied  that  in  the  case  be- 
fore us  the  defendant  must  be  charged  with 
notice  that  his  grantor  held  title  by  what  equity 
must  declare  to  be  an  invalid  deed.  He  saw 
that  the  grantor  was  out  of  possession.  He 
could  have  easily  ascertained  that  he  never  had 
possession.  He  knew  that  others  had  controlled 
the  property  in  many  ways  for  many  years. 
He  examined  the  registry,  where  he  discovered 
the  deed  in  question;  and  there  must  have  seen 
evidence  of  other  conveyances  inconsistent  with 
its  full  validity.  He  purchased  the  property 
for  $40,  while  worth,  had  the  title  been  per- 
fect, nearer  $1,000.  He  took  a  quitclaim  deed, 
and  it  is  held  by  some  courts  that  such  an  in- 
strument of  conveyance  does  not  make  him  a 
bona  fide  purchaser  without  notice  (Baker  v. 
Humphrey,  101  U.  S. 494  [Bk.  25,  L.  ed.  1065]); 
although  in  our  system  it  is  a  circumstance 
only,  bearing  on  the  question  (Mansfield  v. 
Dyer,  181  Mass.  200).  More  than  all  else,  per- 
haps, the  defendant  made  no  inquiry  of  the 
grantor  whether  he  had  any  real  title  or  not, 
asking  no  explanations,  but  insisting  to  him 
that  lie  had  no  valuable  title.  It  is  impossible 
for  us  to  say.  in  the  light  of  these  impressive, 
illuminating  proofs,  that  the  defendant  pur- 
chased without  notice.  He  purchased  on  the 
basis  of  a  merely  nominal  title. 

We  would  not  say  that  he  did  not  believe  he 
could  legally  purchase,  encouraged  as  he  was 
by  the  doctrine  of  the  earlier  cases,  now  abro- 
gated; nor  do  we  impute  more  than  a  want  of 
caution  and  of  diligence.  Men's  interests  spur 
their  judgments  to  one-sided  conclusions  of  ten- 
times.  The  great  dramatist  makes  a  character 
reluctant  to  acknowledge  the  situation  say: 
"  I  cannot  dare  to  know  that  which  I  know;" 
while  another  more  quick-sighted,  because  anx- 
ious to  believe,  exclaiming,  "  Seems,  Madam  I 
nay,  it  is.  I  know  not  seems."  One  rejects 
proof  on  the  clearest  facts;  the  other  accepts  it 
on  the  slightest. 

Judgment  affirmed. 

Walton,  Danforth,  Emery,  Foster, 
and  Haskell,  J  J.,  concurred. 


Inhabitants  of  MONMOUTH 
v. 

Inhabitants  of  LEEDS. 

1 .  A  proceeding*  to  discover  and  establish 
the  dividing  fine  between  towns  is  not 
an  action,  and  costs  are  not  allowed 

to  either  side. 

2.  The  court  has  such  control  over  the 
proceeding  as  to  prevent  a  report  be- 
ing final,  unless  satisfied  of  its  freedom 
from  fraud  and  its  legal  correctness. 

(Kennebec  Decided  February  24, 1887.) 

ON  exceptions  by  plaintiffs  to  the  ruling  of 
the  court  in  overruling  plaintiffs'  motion  to 
be  allowed  costs.  Overruled. 
880 


The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Potter,  for  plaintiffs:  | 

The  petitioners  only  ask  for  the  costs  that  I 
accrued  prior  to  interlocutory  judgment.   The  i 
costs  that  accrued  afterwards  are  provided  far 
by  Rev.  Stat.  chap.  3,  §  68. 

But  should  the  court  hold  that  the  proceed- 
ing was  not  strictly  an  action  at  law,  still,  in 
the  light  of  several  decisions  in  this  State, 
we  are  entitled  to  costs  up  to  the  time  when 
commissioners  were  appointed. 

Moore  v.  Mann,  29  Me.  559:  Ham  v.  Ham, 
48  Me.  285;  Thornton  v.  York  Bank,  45  Me.  158. 

Mr.  F.  M.  Drew,  for  defendants: 

Proceedings  in  the  court  of  law  may  be  in- 
stituted by  petition,  complaint,  and  libel,  as  well 
as  by  writ. 

Spaulding,  Pr.  chap.  5,  p.  45. 

In  the  case  of  Hopkins  v.  Benson,  21  Me.  399, 
the  court,  Tenney,  J.,  says:  "A  petition  is  not 
an  action  within  the  meaning  of  Rev.  Stat.  508, 
chap.  115,  £  56,  which  allows  costs  to  the  pre- 
vailing party." 

In  the  case  of  Moore  v.  Mann,  29  Me.  559, 
the  question  was  as  to  cost  on  a  petition  for 
partition.  The  court,  Shepley,  Ch.  J.,  said: 
"The  question  presented  is  whether  this  ca-* 
comes  within  the  provisions  of  chap.  115, 
§g  55, 56.  It  cannot  rightfully  be  said  that  this 
is  an  action,  and  £  56  speaks  only  of  actions. * 

In  the  late  case  of  Counee  v.  Persons  Un- 
known, 76  Me.  548,  the  court,  Libbey,  J.,  sars: 
"A  petition  for  partition  is  not  an  action  with- 
in the  meaning  of  the  statute  which  provides 
that  in  all  actions  the  prevailing  party  shall  re- 
cover costs." 

In  the  case  of  Stetson  v.  County  Commit- 
sioners,  72  Me.  17,  which  was  petition  for  cer- 
tiorari, the  court,  Peters,  J.,  says:  "The 
statute  which  gives  costs  '  in  all  actions'  to  the 
prevailing  party  does  not  apply  to  this  case. 
Certiorari  is  not  an  action  at  law."  ] 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

Costs  are  claimed  in  a  statutory  proceeding 
in  which  commissioners  were  asked  for  to  es- 
tablish the  boundary  line  between  two  towns. 

We  think  costs  arc  not  allowable.  The  pro- 
ceeding is  not  an  action  nor  of  the  nature  of  one. 
The  towns  do  not  come  into  court  as  parties  to 
a  litigation.  No  pleadings  bring  them  to  aa 
issue  i  n  court.  A  ne  becomes  obscured  or  lost, 
and  the  petition  seeks  its  discovery. 

At  the  same  time  it  may  be  well  to  say  that 
the  court  has  more  powers  of  decision  in  such 
proceedings  than  sometimes  have  been  ascribed 
to  it.  It  is  contended  by  counsel  on  one  side  1 
that  our  own  decisions  determine  that  the  court 
has  no  power  to  pass  judgment  on  the  work  of 
the  commissioners.  It  may  be  a  limited  au- 
thority. Still  some  authority  exists.  It  seems 
to  have  been  overlooked  in  some  of  the  esses 
that  the  report  of  the  commissioners  was  re- 

auired  by  the  earlier  statutes  to  be  accepted  by 
le  court.  The  laws  of  1882,  chap.  560,  ex- 
pressly required  it.  Rev.  Stat.  1841,  chap  5, 
§  27,  required  it.  Rev.  8tat.  1857,  chap  8, 
§  80,  with  no  legislative  change,  for  the  sake 
of  brevity,  omits  the  words  relating  to  accept- 
ance, the  revisers  of  the  laws  supposing,  evi- 
dently, that  the  power  to  accept  or  reject  would 
be  implied.  Why  should  it  not  be  so?  What 
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object  is  there  in  making  a  return  to  court  if 
the  return  is  not  to  be  acted  upon  ?  In  Bremen 
v.  Bristol,  66  Me.  854,  the  court  settled  some 
legal  questions,  and  recommitted  the  case  to  the 
commissioners.  We  do  not  see  why  the  court 
should  not  so  far  control  the  proceeding  that  it 
may,  as  in  cases  before  referees,  prevent  a  re- 
port being  final,  until  satisfied  of  its  freedom 
from  fraud  and  of  its  legal  correctness. 
No  costs  allowed. 

Danforth,  Virgin,  Lib  bey,  Foster,  and 
Haskell,  J  J.,  concurred. 


City  of  BATH 
v. 

Parker  M.  WHITMORE. 

1.  When  a  taxable  inhabitant  in  Maine  is 
assessed  npon  property  for  which  he 
is  not  taxable,  nis  remedy  is  by  peti- 
tion to  the  assessors  for  abatement. 
He  can  not  set  that  fact  up  in  defense 
to  a  suit  against  him  for  the  taxes. 

2.  Nor  can  he  defeat  such  suit  by  show- 
ing that  the  recorded  lists  of  assess- 
ments have  not  been  signed  by  the  as- 
sessors; or  that  the  assessors  have  not 
certified  to  the  assessment  of  the  State 
tax  as  required  by  statute;  or  that  they 
inserted  an  unauthorised  mandate 
in  the  warrant  to  the  collector  to  col- 
lect interest,  there  being  no  attempt  to 
collect  interest. 

(Sagadahoc  Decided  ^February  28, 1887.) 

ON  exceptions  by  the  defendant.  Overruled. 
An  action  for  taxes  under  provisions  of 
Me.  ltev.  Stat.  chap.  6,  §  175,  which  appear  in 
brief  of  defendant's  counsel. 

Messrs.  C.  W.  Larrabee  and  J.  W. 
Spanieling,  for  defendant: 

There  can  be  no  doubt  that  the  bills  of  sale 
from  Hagar  to  Whitmore,  Libby,  and  Theo- 
bald, and  the  agreement  back  on  the  same  day 
as  part  of  the  same  transaction,  constituted  a 
mortgage. 
Titeomb  v.  McAllister,  77  Me.  858. 
"When  personal  property  is  mortgaged  or 
pledged,  it  shall,  for  the  purpose  of  taxation,  be 
deemed  the  property  of  the  party  who  has  it  in 
possession,  and  it  maybe  distrained  for  the  tax 
thereon." 
Rev.  Stat  chap.  6,  §  23. 
The  action  is  under  Rev.  Stat.  chap.  6,  §  175, 
which  in  its  amended  form  reads:  "In  addition 
to  the  other  provisions  for  the  collection  of 
taxes  legally  assessed,  the  mayor  and  treasurer 
of  any  city,  the  selectmen  of  any  town,  and  the 
assessors  of  any  plantation  to  which  a  tax  is 
due,  may  in  writing  direct  an  action  of  debt  to 
be  commenced  in  the  name  of  such  city  or  of 
the  inhabitants  of  such  town  or  plantation, 
against  the  party  liable."  This  statute  was 
originally  enacted  in  1874. 

It  is  claimed  that  the  language  "taxes  legally 
assessed"  relates  only  to  matters  of  form  or  of 
record  in  the  assessment  and  commitment  of  the 
taxes,  and  in  the  election  and  qualification  of 
assessors,  as  in  Dresden  v.  Ootid,  75  Me.  298. 
It  is  said  that  the  question  here  presented 
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has  never  been  considered  by  the  court.  If 
that  is  so,  it  is  difficult  to  understand  how  the 
court  could  have  made  the  order  of  "plaintiff's 
nonsuit"  in  Bucksport  v.  Woodman,  68  Me.  88. 
That  case  was  under  this  same  statute,  and  the 
tax  sought  to  be  recovered  was  assessed  upon  a 
judgment  of  the  first  court  of  commissioners  of 
Alabama  Claims;  the  defense  was  that  such  an 
award  or  judgment  was  not  taxable,  and  the 
court  sustained  that  defense,  in  that  action. 

In  Inhab.  of  Camden  v.  Camden  Village,  77 
Me.  580,  the  tax  sought  to  be  recovered  was 
upon  a  building  containing  the  lockup,  offices, 
etc.,  of  the  village  corporation.  The  action 
was  under  this  same  statute.  The  defense  was 
that  the  property  was  nontaxable,  and  the  court 
sustained  that  defense,  in  that  action. 

It  seems  to  us  that  those  two  actions  were  de- 
cided exactly  right,  and  in  compliance  with  the 
statute  under  which  they  were  brought;  that 
the  "condition  precedent  to  the  maintenance  of 
the  action,  that  the  tax  should  be  legally  as- 
sessed," was  not  fulfilled  if  the  property  was 
not  taxable.  A  tax  cannot  be  legally  assessed 
when  it  is  assessed  upon  property  which  is  not 
taxable. 

What  was  the  purpose  of  the  Legislature  in 
the  Act  of  1874?  At  that  time  there  was  in 
vogue  the  following  methods  of  collecting 
taxes, — for  convenience  we  cite  present  statutes: 
(1)  distraining  the  goods  and  chattels  (Rev. 
Stat.  chap.  6,  §  182);  (2)  arrest  of  the  taxpayer 
on  the  warrant  (Id.  §  184);  (8)  sale  of  real  es- 
tate (Id.  §  198  et  sea.);  (4)  an  action  of  debt  in 
the  name  of  the  collector  (Id.  §  141).  In  no  one 
of  these  methods  could  the  party  assessed  suc- 
cessfully defend,  or  interfere  and  stop  proceed- 
ings, on  the  ground  sustained  in  Bucksport  v. 
Woodman,  supra. 

"Pay  your  tax,"  the  law  said,  as  construed 
by  the  court,  "and  if  you  are  injured,  bring  an 
action  to  recover  it  back. "  And  it  was  specifi- 
cally held  in  Watte  v.  Princeton,  66  Me.  226,  in 
an  action  in  the  name  of  the  collector,  that  the 
remedy  of  the  defendant  in  an  action  like  the 
one  at  bar  was  by  application  for  abatement. 

But  there  is  an  important  difference  between 
the  statute  authorizing  an  action  in  the  name 
of  the  collector  and  the  statute  authorizing  this 
action. 

Prior  to  1874,  if  a  person  was  improperly 
taxed,  as  was  this  defendant  by  the  city  of 
Bath,  he  must  apply  to  the  assessors  for  abate- 
ment, ($  95);  if  then-  decision  was  adverse  he 
must  apply  to  the  county  commissioners,  (§  96); 
if  their  decision  was  adverse  be  must  appeal  to 
this  court  ;  and  be  thus  in  that  roundabout  way, 
after  the  expense  and  trouble  to  all  parties  of 
two  hearings,  gets  before  a  competent  tribunal 
to  hear  and  determine  questions  of  law. 

The  Legislature  undoubtedly  considered  all 
that  circumlocution  unnecessary  and  burden- 
some to  both  parties.  And  they  enacted  this 
short  cut  to  the  court  of  last  resort,  that  towns 
and  cities  could  adopt  in  cases  like  the  present, 
where  there  was  an  honest  difference  of  opinion. 

In  order  that  the  taxes  shall  be  legally  as- 
sessed, the  list  of  assessments  must  be  signed  by 
the  assessors. 

Norridgewock  v.  Walker,  71  Me.  181. 

The  warrant  in  so  many  words  required  the 
collector  to  collect  interest,  when  no  interest 
could  be  collected. 
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Snow  v.  Weeks,  77  Me.  429. 

We  are  told  that  these  provisions  are  direc- 
tory only,  et  ergo  of  no  consequence.  And 
Shaw,  Ch.  J.,  in  Torrey  v.  Millbury,  21  Pick. 
67,  is  cited  to  sustain  this  point.  We  submit  that 
the  opinion  of  the  learned  jurist  has  been  un- 
justly treated  before  now,  and  that  the  para- 
graph preceding  the  one  quoted  by  plain- 
tiffs counsel  contains  the  rule  for  distinguishing 
between  conditions  and  directions  only.  "All 
those  measures  which  are  intended  for  the  se- 
curity of  the  citizen  *  *  *  are  conditions  pre- 
cedent, and  if  they  are  not  observed  he  is  not 
legally  taxed." 

In  Thurston  v.  Little,  8  Mass.  429,  which  is 
the  first  case  we  find  where  the  point  was  spe- 
cially discussed,  the  court  says:  "The  statute 
expressly  requires  assessors  to  make  and  lodge 
in  the  clerk  s  office,  or  in  their  own,  if  they 
have  one,  an  invoice  of  valuation  from  which 
the  rates  of  assessment  shall  have  been  made." 

If  the  opinion  of  the  court  in  Thurston  v. 
Little,  supra,  is  good  law  and  worthy  of  con- 
sideration, then  apply  the  rule  given  by  Shaw, 
Ch.  J. ,  in  Torrey  v.  Millbury,  supra,  and  the 
point  is  settled. 

"Statutes  are  to  be  construed  in  reference  to 
the  principles  of  the  common  law." 

1  Kent,  Com.  463. 

Messrs.  W.  Gilbert  and  W.  E.  Hog&n, 

for  plaintiff: 

The  collector's  book  was  a  certificate  of  com- 
mitment, under  the  hands  of  the  assessors,  spe- 
cifically referring  to  said  lists. 

Norridgeicock  v.  Walker,  71  Me.  181;  Lowe 
v.  Weld,  52  Me.  588. 

It  was  held  in  Lowe  v.  Weld,  supra,  that  the 
commitment  subscribed  by  the  assessors,  pre- 
fixed to  and  incorporated  with  lists  ia  the  col- 
lector's book,  and  specifically  referring  to  them, 
•was  a  sufficient  authentication,  etc. 

In  Johnson  v.  Ooodridge,  15  Me.  29,  the  court 
gave  effect  to  a  much  more  informal  writing  as 
a  due  authentication. 

Touching  all  the  objections  raised  by  de- 
fendant, we  quote  the  language  of  Shaw,  Cli.  J. , 
in  21  Pick.  67.  "Many  regulations  made  by 
statute  designed  for  the  information  of  assess- 
ors and  officers,  and  intended  to  promote 
method,  system,  and  uniformity  in  the  mode  of 
proceeding,  the  compliance  or  noncompliance 
with  which  does  in  no  respect  affect  the 
rights  of  the  taxpaying  citizen  *  *  *  their  ob- 
servance is  not  a  condition  precedent  to  the 
validity  of  the  tax."  We  also  cite  here  the 
opinion  of  Barrows,  J.,  in  Boothbay  v.  Race,  68 
Me.  857. 

Counsel  cite  Titcomb  v.  McAllister,  77  Me. 
858,  to  prove  the  transaction  a  mortgage;  what- 
ever the  effect  of  the  whole  transaction  as  be- 
tween the  parties  thereto,  such  a  defense  to 
this  action  cannot  stand  the  test  either  of  law 
or  common  sense. 

"  A  deed  absolute  in  form,  though  defeasible 
by  bond,  will  not  be  defeated  unless  the  bond 
is  recorded." 

Tomlinson  v.  Monmout/i  Mut.  F.  Ins.  Co.  47 
Me.  282;  Bailey  v.  Myrick,  50  Me.  178. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  having  a  taxable  residence  in 
Bath,  and  being  assessed  there  for  a  supposed 
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ownership  in  several  vessels,  the  taxes  upon 
which  be  refused  to  pay,  is  sued  for  the  taxes 
by  the  collector  in  the  name  of  the  city,  by 
virtue  of  authority  given  in  Rev.  8tat.  chap.  6, 

§175. 

The  branch  of  defense  most  strongly  urged 
against  the  suit  is  that  the  defendant  was  only 
a  mortgagee  of  the  vessels  and  not  assessable 
therefor.  If  he  had  not  been,  at  the  time  of  the 
assessment,  an  inhabitant  of  Bath,  and  thereby 
not  subject  to  the  jurisdiction  of  its  assessors, 
the  defense  would  be  open  to  him.  Ware  v. 
Pereival,  61  Me.  891;  McCrillis  v.  Mansfield, 
64  Me.  198.  As  it  is.  be  cannot  urge  such  de- 
fense to  the  suit.  If  vessels  which  he  did  not 
own  were  taxed  to  him,  it  was  merely  an  over- 
valuation of  his  property;  a  hardship  which 
could  be  avoided  in  only  one  way,  and  that 
would  be  by  petition  to  the  assessors  for  an 
abatement,  and,  if  unsuccessful  before  them, 
by  an  appeal  to  the  county  commissioners.  An 
over- valuation  may  consist  in  assessing  to  a  per- 
son property  which  he  does  not  own,  as  well 
as  in  estimating  too  highly  that  which  he  does 
own.  In  neither  class  of  over- valuation  is  an 
excess  of  jurisdiction  assumed  by  the  assessors, 
and  in  each  case  the  remedy  can  be  only  by  ap- 
peal from  the  assessors  to  the  commissioners. 
Stickney  v.  Bangor,  80  Me.  404;  Hemingway  v. 
Machias,  83  Me.  445;  Qilpatrick  v.  Saeo,  57 
Me.  277;  Waite  v.  Princeton.  66  Me.  225. 

We  do  not  mean  to  say  that  assessors  have 
an  unlimited  discretion  in  assessing  taxes. 
Fraudulent  action  on  their  part  may  be  cor- 
rected in  equity;  and  there  may  possibly  be 
other  remedy  for  fraudulent  valuation.  Coolev, 
Tax.  2ded.*784-792. 

In  behalf  of  the  defendant  it  is  contended 
that,  while  a  taxpayer  may  be  shut  off  from  all 
redress  for  over- valuation,  except  by  petition  to 
the  assessors  and  appeal  from  them  to  county 
commissioners,  in  cases  where  the  body  is  ar- 
rested or  chattels  are  distrained  by  the  collector, 
the  rule  does  not  prevail  when  a  suit  is  instituted 
to  collect  taxes.  We  do  not  feel  any  force  in 
the  distinction.  Public  policy  invokes  the  rule 
as  strongly  in  one  case  as  in  any  other.  Juries 
are  not  the  most  competent  tribunal  for  such 
questions.  Assessors  and  commissioners  have 
better  judgments  on  values,  more  opportunities 
to  make  comparisons  between  properties,  and 
act  much  more  speedily  than  courts  can. 

Stress  is  placed  on  the  language  of  the  statute 
that  the  remedy  by  an  action  is  allowed  for  the 
collection  of  taxes  legally  assessed.  But 
this  requirement  applies  just  as  much  in  the 
remedy  by  arrest  or  by  seizure,  as  in  a  remedy 
by  suit.  In  either  case  there  must  be  a  legal 
assessment.  The  answer  is,  so  far  as  the  point 
of  overvaluation  affects  the  question,  that  the 
assessment  is  presumed  to  be  legal,  and  that  the 
defendant  is  not  permitted  to  deny  its  legality 
except  in  the  way  pointed  out  by  statute  for 
that  purpose.  It  would  seem  to  be  unreason- 
able and  inconsistent  to  allow  the  defendant 
greater  opportunities  to  escape  taxation  when 
sued  than  when  arrested  by  the  collector.  It 
has  been  held,  in  cases  above  cited,  that  an 
over-rated  taxpayer  cannot  pay  the  tax  under 
protest,  and  afterwards  recover  it  of  the  town 
or  its  collector.  The  principle  must  be  the 
same  whether  be  be  plaintiff  or  defendant  in 
the  litigation.  In  Inhabs.  of  Camden  v.  Camden 
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Village,  77 Me.  580,  and  Bucksportv.  Woodman, 
68  Me.  83,  cases  relied  on  by  the  defendant,  the 
point  now  made  did  not  appear.  Those  were 
cases  of  facts  agreed  to  by  the  parties  for  the 
purpose  of  presenting  certain  questions  of  law 
to  the  court. 

It  does  not  strike  us,  as  contended  by  coun- 
sel, that  there  would  be  any  dilemma  in  tho 
possible  chance,  if  this  doctrine  be  established, 
that  a  collector  might  be  prosecuting  a  suit  and 
the  defendant  be  at  the  same  time  prosecuting 
a  petition,  the  one  to  collect  and  the  other  to 
abate  the  same  tax.  It  would  be  like  any  suit 
on  a  judgment,  where  there  can  be  no  defense 
against  the  suit  until  the  judgment  be  somehow 
annulled  or  reversed. 

Other  points  of  alleged  illegality  in  the  pro- 
ceedings are  relied  upon  by  the  defense,  where 
the  principle  of  estoppel  cannot  apply,  and  the 
most  important  one  is  that  the  recorded  list 
of  assessments  is  not  signed  by  the  assessors. 
How  much  force  the  objection  would  possess  if 
it  were  sought  to  produce  the  forfeiture  of  an 
entire  estate  for  the  nonpayment  of  an  ordi- 
nary tax  upon  it,  would  be  another  question. 
As  was  said  in  Cressey  v.  Parks,  76  Me.  584, 
where  a  marked  distinction  is  made  between 
collecting  taxes  by  suit  and  proceeding  to  create 
a  forfeiture:  "  To  prevent  forfeitures,  strict 
constructions  are  not  unreasonable.  But 
where  forfeitures  are  not  involved,  proceedings 
for  the  collection  of  taxes  should  be  construed 
practically  and  liberally." 

The  papers  committed  to  the  collector  are 
complete  in  themselves,  and  are  original  pa- 
pers. The  law  requires  the  assessors  to  make 
a  record  of  their  assessment,  more  for  the  gen- 
eral convenience  than  for  the  establishment  of 
any  individual  right.  It  is  for  the  perpetuation 
of  proof  more  than  all  else.  From  these  re- 
corded proofs,  the  assessors  can  furnish  a  new 
commitment  to  the  collector,  if  his  be  lost  or 
destroyed.  Rev.  Stat.  chap.  6,  §  124.  The 
records  are  useful  as  a  test  in  case  the  collec- 
tor's list  need  be  confirmed  in  any  way,  and  are 
necessary  to  make  settlements  by,  with  the  col- 
lector. The  absence  of  a  perfected  record  can- 
not excuse  the  defendant's  resistance  against 
paying  his  taxes  which  are  clearly  and  regu- 
larly inscribed  upon  official  papers  possessed  by 
the  collector.  The  necessary  proof,  if  not  upon 
record,  is  in  the  hands  of  the  collector.  Nor- 
ridgetcoek  v.  Walker,  71  Me.  181. 

The  defense,  however,  goes  to  the  extent  of 
assailing  the  regularity  or  the  warrant  in  the 
collector's  hands,  because  it  contains  a  demand 
to  collect  interest  on  the  assessments  after  a  pre- 
scribed date.  There  has  been  no  attempt  to 
enforce  this  admittedly  unauthorized  mandate 
in  the  warrant,  and  it  is  independent  of  and 
separable  from  all  other  parts  of  the  instru- 
ment which  contains  it.  Not  fusing  with  the 
other  requirements  of  the  warrant,  it  does  not 
corrupt  them.  If  it  destroys  the  legality  of 
the  tax  against  the  defendant,  it  must  for  the 
same  reason  destroy  all  the  assessments  on  the 
list;  and  none  are  collectible.   That  cannot  be. 

It  is  a  general  rule  that  an  illegal  provision 
in  a  warrant,  separable  from  its  other  provisions, 
will  not  vitiate  the  instrument,  nor  become  ma- 
terial, unless  the  direction  is  acted  upon.  No 
objection  can  be  raised  thereto  by  the  person 
against  whom  there  is  no  attempt  to  enforce  it. 

KB. 


Barnard  v.  Graves,  18  Met.  85;  Walker  v. 
Miner,  82  Vt.  769.  8ee  also  numerous  cases 
cited  in  Cooley,  Tax.  426,  in  support  of  the 
principle  approved  by  the  author  in  his  text. 

Finally,  it  is  submitted  in  behalf  of  the  de- 
fense that  the  case  omits  to  show  that  the  as- 
sessors made  the  certificate  of  the  assessment  of 
the  State  tax  as  required  by  Rev.  StaL  chap.  8, 
§  122.  This  is  a  mere  irregularity— if  it  be  as 
much  as  that — which  very  little  concerns  the 
individual  taxpayer;  a  neglect  to  obey,  for  the 
time  being,  a  directory  order  of  the  law.  This 
the  law  easily  overlooks.  The  omission  may 
be  supplied  by  an  amendment.  The  certificate 
may  be  added.  Blackw.  Tax  Titles,  897; 
Cooley,  Tax.  314  et  seq.,  and  cases. 

Exceptions  overruled. 

Danforth,  Virgin,  Emery*  Foster,  and 
Haskell,  J  J.,  concurred. 


Elisha  W.  SHAW  et  al. 
t. 

George  WATERHOUSE. 

Where  the  defendant  in  an  action  upon 
a  written  contract  dated  on  Monday 
sets  up  the  defense  that  the  contract 
was  actually  executed  and  delivered  on 
Sunday,  the  burden  is  upon  him  to 
prove  it. 

(Penobscot  Decided  February  28, 1887.) 

ON  exceptions  by  the  plaintiffs.  Sustained. 
An  action  of  debt  on  a  bond. 
The  opinion  states  the  question  presented  by 
the  exceptions. 

Messrs.  Powers  &  Sanborn  and  Davis 
&  Bailey,  for  plaintiffs: 

The  bond  was  drafted  on  the  day  it  was  dated, 
and  its  date  was  prima  facie  evidence  that  it 
was  executed  on  that  day.  "This  rule  is  com- 
monly recognized  as  useful,  and  observed  with 
care. 
10  Gray,  68. 

"A  party  is  of  course  presumed  to  know  the 
date  of  an  instrument  which  he  has  signed." 
10  Cush.  874. 

In  Powers  v.  BusseU,  18  Pick.  77,  the  court 
says:  "To  illustrate  this,  prima  facie  evidence 
is  given  of  the  execution  and  delivery  of  a  deed; 
contrary  evidence  is  given  on  the  other  side, 
tending  to  negative  such  fact  of  delivery;  this 
latter  is  met  by  other  evidence,  and  so  on 
through  a  long  inquiry.  The  burden  of  proof 
has  not  shifted,  though  the  weight  of  evidence 
may  have  shifted  frequently;  but  it  rests  on  the 
party  who  originally  took  it.  But  if  the  ad- 
verse party  offers  proof,  not  directly  to  negative 
the  fact  of  delivery,  but  to  show  that  the  deed 
was  delivered  as  an  escrow,  this  admits  the  truth 
of  the  former  proposition,  and  proposes  to  ob- 
viate the  effect  of  it  by  showing  another  fact, 
namely,  that  it  was  delivered  as  an  escrow. 
Here  the  burden  of  proof  is  on  the  latter." 

See  also  Davis  v.  Jcnney,  1  Met.  224. 

A  defendant  who  would  avail  himself  of  a 
statute  as  a  defense  has  the  burden  of  proof 
upon  him. 

See  Bayley  v.  Taber,  6  Mass.  451. 

Messrs.  F.  EL  Appleton  and  John  Var- 
ney,  for  defendant: 
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Upon  the  instruction  especially  excepted  to, 
we  cite  as  conclusive — 

Small  v.  Clewley,  62  Me.  159;  Heinemann  v. 
Heard,  62  N.  Y.  448. 

Plain  tiffs  cite  Pullen  v.  Hutchinson,  25  Me. 
249,  and  5  Gray,  400.  An  examination  of  both 
cases  will  disclose  them  to  be  favorable  to  the 
position  of  the  court  in  this  case.  In  the  first 
case  Shepley,  J.,  expressly  says:  "If  the  in- 
strument be  the  foundation  of  the  party's  claim, 
or  if  he  be  privy  to  it,  or  if  it  purports  to  be 
executed  by  his  adversary,  there  may  be  good 
reason  for  holding  him  to  strict  proof  of  its 
execution." 

Hilton  v.  Smith,  5  Gray,  400,  was  not  a  suit 
between  the  original  parties,  and  recognizes  the 
distinction  between  it  and  BurnJiam  v.  Allen, 
1  Gray,  496,  where  the  contracting  parties  were 
the  parties  litigant. 

The  instruction  complained  of  relates  rather 
to  the  weight  of  evidence  than  to  the  burden  of 
proof,  but,  as  a  proposition  of  law,  is  clearly 
correct. 

Small  v.  Clewley,  62  Me.  155;  Burnham  v. 
Allen,  1  Gray,  496. 

In  6  Mass.  452,  and  25  Me.  241,  cited  by  the 
plaintiffs,  there  was  neither  a  denial  of  the  exe- 
cution of  the  instrument  declared  on,  nor  any 
brief  statement  filed,  as  in  this  case. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  sued  upon  a  written  con- 
tract bearing  date  on  a  week  day;  the  defense 
is  that  it  was  really  signed  and  delivered  on 
Sunday;  the  ruling  was  that,  while  the  plain- 
tiffs are  aided  by  the  presumption  arising  from 
the  date  of  the  paper,  there  being  evidence  on 
both  sides  of  the  issue,  the  burden  of  proof  was 
upon  them  to  show  that  thcinstrument  was  de- 
livered on  some  lawful  day  for  business,  and 
not  on  Sunday.  This  was  not  correct.  The 
burden  of  proving  the  illegal  transaction  rested 
on  the  defendant. 

_  The  general  rule  is  that  the  burden  of  proof 
lies  upon  the  party  who  takes  an  affirmative. 
Here  the  defendant  affirms  the  illegality.  It 
was  not  necessary  that  the  plaintiffs  declare  that 
the  contract  was  not  made  on  Sunday,  or  that 
it  was  not  illegal.  This  rule  affects  defenses 
generally  where  fraud  or  illegality  is  set  up. 
Where  a  transaction  is  not  on  its  face  unfair  or 
illegal,  the  burden  is  on  the  party  who  assails 
its  fairness  or  legality  to  substantiate  his  ob- 
jection. Whart.  Ev.  §  366,  and  cases  cited; 
Blaisdell  v.  Cowell,  14  Me.  870;  Window  v. 
OUbreth,  50  Me.  90. 

The  usual  test  employed  to  determine  on 
which  side  the  burden  of  proof  lies  meets  the 
present  case.  Which  party  would  be  entitled 
to  a  verdict  if  no  evidence  be  offered  on  either 
884 


side  of  the  issue?  Here  the  plaintiffs  assert  a 
contract  and  produce  it.  Nothing  unlawful 
appears  on  its  face.  The  defendant  alleges 
that  it  was  unlawfully  made.  If  no  proof  be 
exhibited  either  way,  the  defense  fails. 

The  case  of  SmaU  v.  Clewley,  02  Me.  155,  re- 
lied on  by  the  defendant,  does  not  sustain  the 
defendant's  position.  It  was  there  held  that 
the  burden  of  proof  was  on  the  plaintiff  to 
show  that  a  note  sued  by  him  was  given  for 
consideration.  It  was  necessary  for  him  to  al- 
lege consideration.  He  did  allege  it.  An  in- 
dependent defense  was  not  relied  on.  The  de- 
fendant merely  denied  one  of  the  substantive 
averments  which  the  plaintiff  made.  It  is 
argued,  however,  that  when  a  plaintiff  comes 
into  court  he  necessarily  affirms  that  be  is  pre- 
senting a  legal  contract.  It  may  be  implied 
that  he  does  so.  And  that  is  the  difference  be- 
tween this  case  and  the  case  cited.  Affirmations 
merely  implied,  not  expressed,  do  not  require 
proof.  When  a  note  or  other  contract  is  de- 
clared upon,  there  may  be  some  sort  of  implied 
or  silent  affirmation  by  the  plaintiff  that  the  in- 
strument produced  in  evidence  was  not  fraud- 
ulently obtained;  or  that  it  was  not  an  usurious 
contract;  or  given  for  an  illegal  consideration; 
or  that  the  maker  was  not  a  minor  or  insane; 
or  laboring  under  other  disqualification.  Still, 
if  any  one  of  such  defenses  be  alleged,  it  is  to 
be  proved  by  the  defendant,  and  is  not  to  bedis- 

§ roved  by  the  plaintiff.  In  the  case  before  us, 
ate  is  not  an  essential  matter  of  allegation  or 
proof,  except  to  correctly  identify  the  paper  de- 
clared upon. 

In  Pullen  v.  Hutchinson,  25  Me.  249,  it  is 
said:  "The  party  producing  it  (a  written  con- 
tract) is  not  required  to  proceed  further  upon  a 
mere  suggestion  of  a  false  date,  where  there  are 
no  indications  of  falsity  found  upon  the  paper, 
and  prove  that  it  was  actually  made  on  the  day 
of  its  date." 

In  Bayley  v.  Tabcr,  6  Mass.  451,  certain  notes 
declared  upon  were  valid  if  issued  before  a  cer- 
tain date,  and  invalid  if  issued  after  such  date. 
They  were  dated  before.  "When."  said  Par- 
sons, Ch.  J. ,  "the  defendants  would  avoid  their 
promise  by  availing  themselves  of  the  statute, 
it  is  incumbent  on  them  to  prove  that  the  notes 
are  within  the  statute;  and  the  plaintiffs  are  not 
obliged  to  show  that  the  notes  are  without  stat- 
ute.*5 

In  Nason  v.  Dinsmore,  84  Me.  891,  where  the 
defense  was  that  a  bond  was  made  on  the  Lord's 
Day,  the  court  said:  "The  defendants  allege  an 
infirmity  in  the  bond,  which  does  not  appear 
on  its  face,  and  the  burden  of  proof  is  on  them 
to  show  its  existence." 

Exceptions  sustained. 

Walton,  Danforth,  Emery,  Foster, 
and  Haskell,  JJ.,  concurred. 
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NEW  HAMPSHIRE. 
Supreme  Court. 


Sarah  F.  TASKER 
e. 

Harrison  D.  LORD  et  at. 

1.  A  bill  in  equity  may  be  maintained 

where  the  same  is  a  reasonably  neces- 
sary process  and  convenient  procedure 
for  speedily  and  economically  establish- 
ing the  plaintiffs  rights. 

2.  A  declaration  in  trespass  may  be 
filed  as  an  amendment  to  a  bill  in 
equity. 

(Hillsborough  Decided  March  11, 1887.) 

ON  defendants'  exceptions.  Overruled. 
Bill  in  equity  alleging  that,  before  Feb- 
ruary 27,  1885,  one  Slack  made  several  succes- 
sive mortgages  of  certain  goods  to  different 
persons, — among  whom  was  the  plaintiff, — some 
of  said  mortgages  being  prior  to  that  of  the  plain- 
tiff; that  on  the  above  day  the  defendant  Lord, 
a  deputy  sheriff,  attached 'the  mortgaged  goods 
on  three  writs  against  Slack,  and  on  .Vfarcn  14, 
1885,  sold  the  same  in  small  lots  to  a  great 
number  of  different  purchasers  for  sums 
amounting  in  all  to  $1,427.43;  that  the  sale  was 
made  without  consent  of  parties,  and  without 
a  certificate  of  examiners,  as  required  by  law; 
that  Lord  paid  to  Welch,  one  of  the  prior 
mortgagees,  $428.92,  and  to  Carpenter,  another 
of  the  prior  mortgagees,  $800,  as  the  amount 
due  them  on  their  several  mortgage  debts,  and 
the  balance,  $698.51,  derived  from  the  sale,  is 
now  in  his  hands;  and  he  refuses,  though  re- 
quested, to  pay  the  same  over  to  the  plaintiff. 
Praying  that  Lord  may  account  for  all  the 
mortgaged  property  attached  by  him  at  its  full 
value,  and  that  his  fees  and  charges  be  disal- 
lowed; that  an  account  be  taken  of  the  amount 
due  to  the  mortgagees;  that  Lord  pay  to  the 
mortgagees  the  sums,  if  any,  which  shall  be 
found  due  upon  the  several  mortgages,  in  the 
order  of  their  priority,  and  that  the  sums  so 
paid  may  be  held  discharged  of  all  said  mort- 
gages and  attachments;  and  for  further  relief. 

To  this  there  was  a  demurrer,  assigning  for 
cause  that  the  plaintiff  has  a  plain  and  ade- 
quate remedy  at  law.  Demurrer  overruled, 
and  exceptions  by  the  defendants. 

Messrs.  Sulloway,  Topliff,  ft  O'Conner, 
and  Osgood  ft  Prescott,  for  defendants. 
Messrs.  Burn  ham  ft  Brown,  for  plaintiff: 
L  Here  are  such  mutual  demands  as  may  well 
form  the  basis  of  equitable  jurisdiction  in  the 
matter  of  account.  But  more  than  this,  a  dis- 
covery is  wanted  in  aid  of  the  account,  and  "is 
required  by  the  frame  of  the  bill."  In  such 
cases  equity  takes  jurisdiction. 

Walker  v.  Cheever,  85  N.  H.  889,  847;  1 
Wait,  Act.  &  Def.  175,  176,  1  Story,  Eq.  Jur. 
§  459;  Bisph.  Prin.  Eq.  §1484;  Adams,  Eq. 
220  et  seq. 

A  bill  may  be  maintained  upon  any  compli- 
cated account. 

Ludlow  v.  Simond,  2  Caines'  Cas.  1;  8.  C.  2 
Am.  Dec.  291,  298,  807. 

H.  The  Statute  of  July  4,  1884,  embodied 
in  the  General  Laws,  confers  full  equity  powers 

K.H. 


upon  this  court  in  the  matter  "of  the  redemp- 
tion and  foreclosure  of  mortgages." 

Gen.  Laws,  chap.  209,  §  1. 

All  other  remedies  are  cumulative.  A  plain- 
tiff may  proceed  to  redeem  and  foreclose  by 
bill  in  equity,  or  may  adopt  other  statutory 
methods,  at  his  option. 

nallv.  HaU,  48  N.  H.  240,  242;  Currier  v. 
Webster,  45  N.  H.  226,  281;  Wendell  v.  2K  H. 
Bank,  9  N.  H.  404,  417;  Gunnison  v.  Twitehel, 
88  N.  H.  62,  65;  Lamprey  v.  Nudd,  29  N.  H. 
299,  805. 

Prior  to  the  statute  of  1884,  our  court  not 
possessing  equity  powers,  there  was  no  re- 
demption of  mortgaged  chattels  after  forfeiture. 
That  statute  applies  to  ^personal  as  well  as 
real-estate  mortgages. 

Wendell  v.  N.  H.  Bank,  supra,  420,  421. 

Then,  for  a  time,  and  until  the  enactment  of 
the  Revised  Statutes,  chap.  182,  13-16,which 
are  substantially  the  same  as  Gen.  Laws, 
chap.  187,  §§  18-21,  the  only  method  of  re- 
demption or  foreclosure  of  chattel  mortgages 
after  forfeiture  was  under  the  statute  of  1884, 
in  equity. 

Leach  v.  Kimball,  84  N.  H.  568,  574. 

And  jurisdiction  in  equity  was  not  ousted 
or  impaired  when  a  subsequent  statute  pro- 
vided a  remedy  at  law.  "  It  courts  of  equity 
had  jurisdiction  in  certain  cases  for  which  the 
ordinary  proceedings  at  common  law  did  not 
then  afford  an  adequate  remedy,  that  jurisdic- 
tion will  not  be  lost  because  authority  to  de- 
cide in  such  cases  has  been  conferred  on  courts 
of  law  by  statute,  unless  there  are  negative 
words  excluding  the  jurisdiction  of  courts  of 
equity." 

Wells  v.  Pierce,  27  N.  H.  503,  512;  Walker 
v.  Cheever,  35  N.  H.  339,  850;  White  Mountain 
R.  R.  v.  Bay  State  Iron  Co.  50  N.  H.  57,  60: 
King  v.  Baldwin,  17  Johns.  884;  Jones,  Chat. 
Mort.  §  779. 

Since  the  Revised  Statutes,  mortgagees  of 
chattels  have  proceeded  in  equity  (Piper  v. 
Hilliard,  52  N.  H.  209),  and  have  obtained  re- 
lief (Pierce  v.  Emery,  32  N.  H.  484,  522). 

That  the  plaintiff  has  not  paid  the  prior  mort- 
gages is  not  to  her  prejudice.  It  would  be  an 
idle  ceremony  to  compel  her  to  advance  a  sum 
of  money  in  order  to  receive,  not  the  mortgaged 
goods  and  chattels,  but  the  same  sum  back 
again;  to  compel  her  to  purchase  mortgages 
that  the  court  may  decree  the  funds  of  the 
mortgagor  in  the  hands  of  the  sheriff  to  be 
paid  to' her  rather  than  to  the  prior  mortgagees 
themselves.    This  is  the  principle  of — 

Woods  v.  Wallace,  80  N.  H.  884,  889;  Norris 
v.  Morrison,  45  N.  H.  490,  500. 

In  this  case  it  is  difficult  to  see  how  the  plain- 
tiff could  redeem  except  in  equity.  Our  stat- 
utes do  not  authorize  her  to  demand,  or  enable 
her  to  compel,  an  account  of  the  amounts  due 
the  prior  mortgagees,  as  in  case  of  mortgages  of 
real  estate.  (Compare  Gen.  Laws,  chap.  136, 
with  chap.  137.)  Nor  has  she  the  mortgagor's 
knowledge  of  the  original  indebtedness,  the 
length  of  time  it  has  subsisted,  and  the  pay- 
ments made  thereon.  She  could  not  even 
make  a  tender;  and  as  a  matter  of  law,  a  tender 
is  not  necessary,  even  in  case  of  mortgages  of 
real  estate. 

HaU  v.  Hall,  46  N.  H.  240,  242. 

III.  The  last  prayer  of  the  bill  is,  "that  said 

Digitized  by 


158 


New  England  Reporter— Sup.  Ct.  of  New  Hampshire, 


Mar., 


plaintiff  may  have  such  further  or  other  relief 
as  the  nature  of  the  case  may  require."  Under 
this  prayer,  the  plaintiff,  if  the  money  in  the 
sheriffs  hands  falls  short  of  satisfying  her  debt, 
may  have  a  decree  against  the  mortgagor  for 
the  residue. 

Bailey  v.  Burton,  8  Wend.  889,  844;  Savage, 
Ch.  J.,  in  support  of  Chancellor  Walworth's 
decree;  Wilkin  v.  Wilkin,  1  Johns.  Ch.  Ill, 
114,  Kent,  Chancellor;  Hiern  v.  Mill,  18  Ves. 
Jr.  114, 118,  Lord  Erskine,  ClianceUor;  Story, 
Eq.  PI.  §§  40,  41. 

"These  cases  show  that,  under  the  prayer  for 
general  relief,  courts  of  equity  will  grant  spe- 
cific relief  differing  very  widely  from  the  special 
relief  prayed  for,  provided  it  accords  with  the 
case  proved." 

Gooding  v.  Riley,  50  N.  H.  400,  415. 

At  law,  then,  in  the  case  supposed,— and  upon 
the  bill  it  is  the  probable  case  here,— the  plain- 
tiff would  be  driven  to  two  suits  at  least,  one 
against  the  sheriff,  and  one  against  the  mortgag- 
or. The  prior  mortgagees,  upon  the  extent  and 
validity  of  whose  claims  the  value  of  the  plain- 
tiff's remedy  against  Lord  depends,  would  be 
forced  to  like  suits.  At  all  events,  these  mort- 
gage claims  must  be  established  or  overthrown 
before  the  amount  of  the  plaintiff's  decree  can 
be  safely  fixed.  Indeed,  the  accounts  of  all  the 
mortgagees— and  none  of  the  unpaid  mortgagees 
have  demurred  to  this  bill — can  be  conveniently 
and  economically  adjusted  in  this  one  suit,  and 
a  great  amount  of  vexatious  litigation  averted. 
And  "it  is  a  favorite  object  of  equity  to  prevent 
multiplicity  of  suits." 

Abbot  v.  Johnson,  82  N.  H.  9,  25. 

Such  prevention  is  a  distinct  and  important 
ground  of  original  jurisdiction  in  equity  ( Wal- 
ker v.  Cheever,  85  N.  H.  889,  851;  Story,  Eq. 
Jur.  §  64,  k);  and  its  importance  is  recognized 
in  recent  New  Hampshire  cases  ( Connecticut  R. 
Bav.  Bank  v.  Fiske,  60  N.  H.  868,  868;  Hale  v. 
Nashua  <t  Lowell  R.  R.  60  N.  H.  883,  889;  Page 
v.  Whidden,  59  N.  H.  507,  509;  Eastman  v. 
Savings  Bank,  58  N.  H.  421). 

Property  under  a  power-of-sale  mortgage  is 
a  trust  fund. 

2  Perry,  Trusts,  §  602  I. 

Chattel  mortgages  in  this  State  have  a  power 
of  sale  by  statute. 

Gen.  Laws,  chap.  187,  §  19. 

The  seizure  of  this  trust  fund  by  the  sheriff 
did  not  change  its  character.  He  must  then 
hold  the  same  as  trustee  for  the  cestuis  que  trust, 
one  of  whom  this  plaintiff  is. 

This  doctrine  of  a  trust  is  particularly  appli- 
cable when  there  are  successive  liens  and  in- 
cumbrances; and  a  court  of  equity  will  sustain 
a  bill  under  its  general  equity  jurisdiction  oarer 
trusts.  "Again,  equity  can  afford  in  this  case 
more  ample  relief,  and  can  do  more  complete 
justice,  than  can  be  obtained  in  a  court  of  law." 

The  following  are  cases  of  a  distribution 
among  the  holders  of  successive  incumbrances, 
upon  a  bill  in  equity,  of  such  a  trust  fund  aris- 
ing from  the  safe  of  mortgaged  chattels.  The 
question  of  jurisdiction  was  raised  by  demur- 
rer. The  cases  are  similar  in  their  facts  to  the 
case  at  bar,  and  are  directly  in  point. 

Dupuy  v.  Gibson,  86  111.  197;  Hammers  v. 
Bole,  61  TIL  807. 809.  See  also  Bryan  v.  Robert, 
1  8trobh.  (8.  C.)  Eq.  £84 ;  Jones,  Chat.  Mort. 
§779. 
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The  foregoing  grounds  are  severally  sufficient 
to  sustain  the  jurisdiction  of  this  court  in 
equity;  combined,  they  cannot  fail  to  do  so, 
"Mr.  Justice  Buller,  when  Bitting  for  the  Lord 
Chancellor  in  the  ease  of  Weymouth  v.  Buffer ,  1 
Ves.  Jr.  424,  says:  'We  have  the  authority  of 
ZorrfHardwicke  that.if  n  case  be  doubtful  rirthe 
remedy  at  law  \ie  difficult,  he  would  not  pro- 
nounce against  the  jurisdiction  of  ibis  court; 
and  the  same  principle  has  been  laid  down  l>y 
Lord  Bathurst.'  " 

Ludlow  v.  Simond,  2  Caines"  Cas.  1;  S.  ft  2 
Am.  Dec.  291.  299. 

The  right  is  claimed  to  a  personal  decree,  al- 
though not  specifically  prayed  for,  against  the 
mortgagor,  for  that  purt  of  the  plaintiff's  mort- 
gage debt,  if  any,  not  covered  by  a  decree 
against  the  sheriff  .  * '  Under  the  general  prayer 
for  relief,  a  complainant  may  pray  at  the  bar 
for  such  specific  relief  as  the  statements  of  the 
bill  will  warrant,  provided  it  does  not  conflict 
with  that  specifically  prayed  for." 

Busby  v.  LiWi  lit  ld.  31  *N.  H.  193.  200;  Stow 
v.  Anderson,  26  N.  H.  GM,  522. 

It  does  not  matter  that  one  unpaid  mortgagee 
is  a  party  plaintiff,  and  three  are  parties  defend- 
ant. The  latter  may  have  decrees  against  their 
codefendante,  the  sheriff  and  mortgagor,  and 
especially  as  such  relief  is  prayed  for. 

Vanderoeer  v.  Holeomb,  17  N.  J.  Eq.  550; 
Owing>s  Case,  1  Bland,  Ch.  870;  8.  C.  17  Am. 
Dec.  311,  841  ;  Chamley  v.  Dunsany,  2  Sch.  & 
Lef.  709,  718. 

This  bill  may  be  considered  as  in  the  na- 
ture of  a  bill  of  peace,  to  establish  and  en- 
force the  rights  of  the  unpaid  mortgagees,  as  & 
class,  against  the  sheriff  and  mortgagor.  The 
very  purpose  of  such  bills  is  to  establish  as  well 
as  to  enforce  a  right. 

Walker  v.  Cheever,  85  N.  H.  839,  851;  Super- 
visors v.  Deyoe,  77  N.  Y.  219,  222,  225;  2f.  T. 
etc.  R.  R.  Co.  v.  Schuyler,  17  N.  Y.  592,  608 ; 
Morgan  v.  Morgan,  8  Stew.  888;  S.  C.  21  Am. 
Dec.  688,  640 ;  Sheffield  Water  Works  v.  Tea- 
mans,  L.R2  Ch.  8 ;  Mayor  of  York  v.  PU- 
kington,  1  Atk.  282. 

See  discussion  of  this  matter  by  Perley,  Ch. 
J.,  in  Abbot  v.  Johnson,  82  N.  H.  9,  27-29, 
and  authorities  there  cited  and  approved. 

The  position  taken  by  the  demurring  defend- 
ants, "that  vexatious  litigation  and  multiplicity 
of  suits  cannot  arise  until  the  complainant  has 
established  his  rights  by  one  suit  at  law,"  is  un- 
tenable. It  is  only  true  of  another  and  far  dif- 
ferent class  of  cases,  brought  to  "restrain  the 
defendant  from  reiterating  an  unsuccessful 
claim,"  to  prevent  the  "vexatious  recurrence 
of  litigation." 

Eldridge  v.  Hill,  2  Johns.  Ch.  281,  Kent, 
Chancellor,  and  cases  last  cited. 

And  every  case  the  demurring  defendants 
cite  is  a  nuisance  case  of  this  class,  praying  for 
an  injunction,  to  wit: 

Bean  v.  Coleman,  44  N.  H.  589.  547;  Cot  v. 
Winnepisiogee  Lake  Cotton  &  W.  Mfg.  Co.  87 
N.  H.  268.  264,  267;  Burnham  v.  Kempton,  87 
N.  H.  485,  492;  44  N.  H.  94,  95,  101. 

In  the  last  case,  Sargent,  J.,  holds  that  a 
right  at  law  must  be  first  established  in  that 
class  of  cases,  but  says:  "There  are  exceptions 
to  this  rule,  as  where  the  right  is  admitted,  or 
the  facts  are  all  admitted,  so  that  the  court  can 
determine,  from  the  admitted  facts,  whether  it 
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is  a  case  of  nuisance  or  not."  The  plaintiff 's 
bill  shows  a  right  of  action  in  each  unpaid 
mortgagee;  it  alleges  that  all  the  mortgagee  in 
question  were  "duly  executed,  acknowledged, 
and  recorded;"  that  the  mortgage  notes  were 
all  for  "value  received;"  and  that  the  "same 
have  never  been  paid  and  are  still  due."  And 
the  demurrer  conclusively  admits  the  truth  of 
these  allegations.  "The  questions  on  the  de- 
murrer are  to  be  decided  by  the  allegations  of 
the  bill  itself,  taking  them  to  be  true." 

Blodgett,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  bill  is  a  reasonably  necessary 
process  and  convenient  procedure  for  speedily 
and  economically  establishing  her  rights  and 
furnishing  their  remedy,  and  as  such  may  be 
maintained  by  her  ( Webtter  v.  JJall,  60  N.  H. 
7;  Mekalfv.  Oilinore,  59  N.  H.  417,  484);  and, 
apart  from  these  considerations,  it  cannot  well 
be  doubted  that  the  bill  presents  other  sufficient 
grounds  for  equitable  jurisdiction.  But,  al- 
though equity  has  jurisdiction,  the  validity  of 
the  plaintiff '8  mortgage  on  an  issue  of  fraud  is 
a  question  properly  determined  at  law:  and  the 
plaintiff  may  therefore  file  a  declaration  in  tres- 
pass against  the  officer,  as  an  amendment  of  her 
bill.  When  that  is  tried  and  determined  at 
law,  there  may  be  work  of  adjustment  under 
the  bill. 

Exception*  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


Be  Petition  of  SHULTZ. 

It  is  not  necessary  that  two  of  the  five 
years'  residence  required  by  U.  S.  Rev. 
Stat.  §  2167,  in  the  case  of  a  minor  alien 
should  occur  after  the  applicant  for 
naturalisation  has  reached  the  age  of 
twenty-one  years. 

(Merrimack  Decided  March  11, 1887.) 

PETITION  for  naturalization .  Granted. 
The  applicant  was  born  a  German  subject, 
June  24, 1865,  and  came  to  this  State  when  five 
years  of  age,  where  he  has  ever  since  resided. 
He  made  oath  to  his  application  October  29, 
1886,  having  never  filed  any  previous  declara- 
tion of  intention  to  become  alcitizen.  For  the 
past  eight  years  it  has  been  his  intention  to  be- 
come a  citizen  of  the  United  States.  The  ques- 
tion was  reserved  whether  he  is  entitled  to  be 
naturalized  before  arriving  at  the  age  of  twen- 
ty-three years. 

No  counsel.  . 

Alien,  ,  delivered  the  opinion  of  the  court: 
By  the  general  law  of  the  United  States  (Act 
of  Congress,  April  14.  1802;  U.  S.  Rev.  Stat. 
§  2185)  it  is  provided  that  an  alien  may  be  ad- 
mitted to  become  a  citizen  of  the  United  States, 
having  first  declared  on  oath  before  a  United 
States  court,  or  a  court  of  record  of  any  State 
having  a  common-law  jurisdiction,  two  years 
at  least  prior  to  his  admission,  that  it  is  bona  fide 
bis  intention  to  become  a  citizen,  and  to  re- 
nounce forever  all  foreign  allegiance.   In  two 
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years  after  making  such  declaration,  and  after 
a  residence  of  five  years  in  the  country  and  of 
one  year  in  the  State  where  the  court  is  he 
may  be  admitted  to  citizenship. 

Rev.  Stat.  $2167,  U:  "Any  alien,  being  under 
the  age  of  twenty-one  years,  who  has  resided 
in  the  United  States  three  years  next  preceding 
his  arriving  at  that  age,  and  who  has  continued 
to  reside  therein  to  the  time  he  may  make  ap- 
plication to  be  admitted  a  citizen  thereof,  may, 
after  he  arrives  at  the  age  of  twenty -one  years, 
and  after  he  has  resided  five  years  within  the 
United  States,  including  the  three  years  of  his 
minority,  be  admitted  a  citizen  of  the  United 
States,  without  having  made  the  declaration  re- 
quired in  the  first  condition  of  §  2165;  but  such 
alien  shall  make  the  declaration  required  therein 
at  the  time  of  Mb  admission;  and  shall  fur- 
ther declare' on  oath,  and  prove  to  the  satisfac- 
tion of  the  court,  that,  for  two  years  next  pre- 
ceding, it  has  been  his  bona  me  intention  to 
become  a  citizen  of  the  United  States,  and  he 
shall  in  all  other  respects  comply  with  the  laws 
in  regard  to  naturalization." 

To  enable  an  alien  to  become  a  citizen  under 
the  provisions  of  this  section,  it  is  necessary 
that,  at  the  time  of  his  application  and  admis- 
sion, he  shall  be  twenty-one  years  of  age;  that  he 
has  resided  in  the  United  States  five  years,  of 
which  three  years  must  have  been  the  hist  years 
of  his  minority;  and  he  must  satisfy  the  court 
of  his  intention,  in  good  faith,  dunng  the  pre- 
ceding two  years,  to  become  a  citizen.  The 
other  condition  existing,  it  may  be  done  any 
day  after  the  applicant  arrives  at  the  age  of 
twenty-one  years,  without  his  having  made  the 
previous  declaration.  2  Kent,  Com.  *65.  A 
construction  of  the  statute  that  would  make  a 
residence  of  two  years  after  he  arrives  at  the 
age  of  twenty-one  necessary  would  be  in  con- 
flict with  the  language  of  the  section,  which 
provides  that  he  may  be  admitted  to  citizenship 
"after  he  arrives  at  the  age  of  twenty-one  years. 
The  condition  of  a  five  years'  previous  residence, 
including  three  years  of  minority,  is  not,  if  the 
whole  five  years  is  during  minority  and  im- 
mediately precedes  the  arrival  of  majority.  If 
there  has  not  been  five  years  of  continuous  resi- 
dence on  reaching  the  age  of  twenty-one,  the 
application  cannot  be  entertained  until  that 
period  shall  have  elapsed.  In  all  cases  where 
the  applicant  is  of  the  age  of  twenty-one  years 
or  more,  and  has  resided  in  the  United  States 
for  a  period  of  five  years  or  more,  continuously, 
of  which  three  years  at  least  were  during  his 
minority,  he  is  entitled  to  be  admitted  a  citizen 
on  taking  the  required  oaths,  without  having, 
two  years  previously,  made  and  filed  his  declara- 
tion of  intention  to  become  a  citizen. 

Section  2167  was  enaoted  in  1824  as  an  amend- 
ment of  the  general  statute  upon  the  subject, 
and  was  intended  by  Congress  as  a  benefit  to  a 
class  of  aliens  resident  in  the  country  as  minors 
for  three  years  or  more,  by  enabling  them  to 
obtain  the  privileges  of  citizenship  "on  arriving 
at  the  age  of  twenty-one  years"  (the  age  at 
which  native  citizens  come  to  the  enjoyment, 
very  generally,  of  civil  privileges),  if  at  that 
time  there  should  have  been  a  residence  of  five 
years.  The  legislative  intention  would  be  de- 
feated if  two  of the  five  years  must  be  after  the 
applicant  has  arrived  at  his  majority .  He  could 
as  well  make  his  declaration  of  intention  under 
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oath,  and  be  admitted  at  tbe  same  time  lie  would 
be  without  having;  made  bis  previous  declara- 
tion; and  upon  such  a  construction,  the  particu- 
lar benefit  intended  would  be  lost,  and  tbe 
amendatory  statute  without  avail  and  unneces- 
sary. 

The  petitioner  being  more  than  twenty-one 
years  of  ajre,  and  having  resided  continuously  in 
the  country  for  more  than  five  years,  of  which 
more  than  three  years  was  during  his  minority, 
and  hnvingresided  in  thisStute  for  more  than  one 
year  immediately  prior  to  the  application,  is  en- 
titled to  be  admitted  a  citizen  of  the  United 
States. 

Petition  granted. 

Bingham.  J.,  did  not  sit;  the  others  con- 
curred. 


Town  of  CAMPTON 

Towns  of  PLYMOUTH  AND  HOLDER 

NESS. 

Towns  which  have  been  required  to  con- 
t  ribute  t  o  t  he  co  nstr  u  ctio  n  of  high  way  b 
and  bridges  in  another  town,  under 
Com  p.  Stat,  chap,  55, -i  I,  may  be  required 
to  contribute  towards  repairing  the 
an  me  high  ways,  and  rebuilding  the  same 
bridges,  under  Gen.  Laws,  chap.  72.  £  4; 
and  the  county  commissioners  may 
also  fix  the  ratable  contribution  which 
such  towns  shall  make  for  the  future 
repair  and  uiaintenance  thereof. 

(Grafton  Decided  March  11. 1887.) 

CASE  reserved.  Judgment  for  plaintiff. 
Petition  praying  that  the  towns  of  Plymouth 
and  Holderness  be  ordered  to  pay  a  portion  of 
the  expense  of  rebuilding  a  bridge  and  repair- 
ing a  highway  in  Campton,  and  of  hereafter 
keeping  the  same  in  repair.  The  highway  in 
question  was  laid  out  by  a  judgment  upon  a 
report  of  the  county  commissioners  at  the  May 
Term,  1888.  In  that  report  the  commissioners 
estimated  the  expenses  of  making  said  highway 
at  $i>,5<)0.  The  commissioners,  upon  due  pro- 
cess to  Plymouth  and  Holderness,  found  that 
the  last-named  towns  would  be  greatly  benefited 
by  the  highway,  and  that  Campton  would  be 
excessively  burdened  by  defraying  all  the  ex- 
penses of  its  construction;  and  they  accordingly 
apportioned  said  expenses,  and  directed  that 
Plymouth  should  pay  $2,100.  and  Holderness 
$1^400  thereof,  which  was  incorporated  into 
their  report,  and  judgment  rendered  according- 
ly. Plymouth  and  Holderness  paid  the  sums 
named  above  towards  the  construction,  accord- 
ing to  the  report  and  judgment.  A  substantial 
part  of  the  expenseof  building  the  new  high  way 
was  the  erection  of  a  bridge  across  the  Pem- 
migewassctt  River,  near  Livermore's  Falls. 
The  petition  then  alleges  that  the  bridge  there 
erected  was  made  of  wood,  and  that  on  May 
20, 1884,  the  same  became  decayed,  insufficient, 
and  out  of  repair;  and  that  thereupon  Campton 
rebuilt  it  of  iron,  at  an  expense  of  $7,lu0,which 
expense  is  and  will  be  excessively  burdensome 
to  Campton;  and  that  Plymouth  and  Holder- 
ness are  greatly  benefited  by  it  and  by  said 
highway,  and  ought,  and  are"  legally  bound,  to 
contribute  towards  said  expenses,  and  to  the 
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maintenance  of  said  highway  and  bridge  here- 
after. 

This  petition  was  referred  to  the  county 
commissioners  at  the  November  Term,  1883, 
At  the  hearing  before  the  commissioners  Feb 
ruary  16,  1886,  the  towns  of  Plymouth  and 
Holderness  appeared  and  objected  to  the  juris- 
diction of  the  commissioners  in  the  premises, 
and  denied  that  any  legal  ground  for  relief  is 
shown  by  the  petition. 

"  First,  because  the  petition  of  Joseph 
Holmes  and  others  for  the  highway  and  bridge 
originally  laid  out  and  built  was  tiled  in  court, 
aud  all  proceedings  thereon  held  under  Comp. 
Stat,  chap,  35,  §  1,  theu  in  force;  that  under 
this  statute  the  towns  of  Plymouth  and  Holder 
ness  had  no  voice  in  the  laying  out  of  said 
highway,  and  the  judgment  of  the  commis- 
sioners imposed  all  the  burdens  upon  said 
towns  that  the  law  at  that  time  contemplated 
or  allowed;  and  that,  upon  the  discharge  of  such 
burden,  their  liability  thereafter  to  render  con- 
tribution for  rebuilding  or  repairing  said  high- 
way forever  terminated. 

'"'  Second,  because  Gen.  Laws,  chap.  72,  §  4, 
under  which  the  plaintiff  seeks  relief,  applies 
only  to  cases  where  the  towns  benefited  have 
not  contributed  to  the  original  construction  of 
the  highway,  and  was  not  intended  to  apply  to 
towns  that  had  paid  contribution  under  Comp. 
Stat.  chap.  55,  §  1;  and  any  attempt  to  apply 
■uch  construction  to  said  statute  would  give  h" 
a  retrospective  action. 

"Third,  because  tbe  judgment  on  the  afore- 
said petition  of  Joseph  Holmes  and  others,  that 
Plymouth  should  pay  $2,100  contribution,  and 
Holderness  $1,400,  towards  the  highway  ia 
question,  was  an  adjudication  of  the  whole 
matter  of  contribution  between  the  towns  of 
Campton,  and  Plymouth,  and  Holderness:  ami 
the  satisfaction  of  such  judgment,  as  admitted 
in  the  plaintiff  's  petition,  is  a  bar  to  any  subse 
quent  petition  for  aid  in  reference  to  the  same 
highway." 

The  commissioners  reported  that,  in  their 
opinion,  Plymouth  should  pay  $3,000  towards 
rebuilding  the  bridge  and  repairing  the  high- 
way, and  three  eighths  of  the  expense  of  here 
after  keeping  the  highway  and  bridge  in  repair, 
and  that  Holderness  should  pay  $500  towards 
rebuilding  the  bridge  and  repairing  the  high- 
way, and  one  eighth  of  the  expense  of  here- 
after keeping  the  same  in  repair. 

The  defendants  moved  to  dismiss  the  petition 
and  all  proceedings  thereunder,  and  the  ques- 
tions thereupon  arising  were  reserved  for  the 
opinion  of  the  court. 

Mbm*.  Chase  &  Streeter  and  Page  & 
Story,  for  plaintiff. 

Me*sr*.  Burleigh  &  Adams,  for  Plymouth. 

Mes»rn.  Bingham  &  Mitchell  and  C.  A. 
J ewell,  for  Holderness. 

Blodgett,  J,,  delivered  the  opinion  of  the 

court: 

At  the  time  the  proceedings  for  the  highway 
now  in  controversy  were  commenced,  the 
statute  authorized  the  commissioners  to  appor- 
tion part  of  the  expense  of  its  construction  to 
other  towns  in  the  vicinity  benefited  thereby, 
but  gave  them  no  power  to  award  contribution 
for  its  future  maintenance  and  repair.  Coaip. 
Stat.  chap.  155,  §  1. 
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Under  this  statute  the  defendants  were  found 
liable  to  contribution,  and  -the  commissioners 
in  their  report  fixed  the  amounts  they  should 
respectively  pay  towards  the  construction  of  the 
highway.  Having  done  this,  the  duty  of  the 
commissioners  was  performed,  and  their  power 
exhausted;  and  there  being  no  facts  tending  to 
show  that  they  violated  their  trust  by  increas- 
ing the  award  against  either  of  the  defendants, 
on  account  of  the  expense  of  the  subsequent 
maintenance  of  the  highway,  and  the  legal  pre- 
sumption also  being  to  the  contrary,  the  judg- 
ment upon  the  report  is  to  be  taken  as  an 
adjudication  that  the  defendants  were  assessed 
agreeably  to  the  statute,  and  not  otherwise. 

The  defendants'  contribution  to  the  original 
construction  of  the  highway  not  being  a  bar  to 
the  present  petition  for  rebuilding  and  keeping 
it  in  repair,  and  the  power  of  the  commis- 
sioners to  impose  contribution  upon  them  for 
rebuilding  being  expressly  conferred  by  statute, 
the  only  matter  remaining  to  be  considered  is 
that  part  of  the  report  which  requires  the  de- 
fendants to  contribute  to  its  repairs  in  the 
future. 

In  respect  of  future  contribution ,  the  authority 
of  commissioners,  primarily  rests  upon  Gen. 
Laws,  chap.  72,  §  4,  which  provides  that  "when 
the  expense  of  rebuilding  or  repairing  a  high- 
way would  be  excessively  burdensome  to  the 
town  in  which  it  is  situate,  and  another  town 
b  greatly  benefited  by  such  highway,  the  com- 
missioners, on  petition  to  the  supreme  court, 
and  proceedings  thereon,  as  in  the  case  of  lay- 
ing out  a  highway,  may  order  a  portion  of  the 
expense  to  be  paid  by  such  other  town."  In 
express  terms  this  statute  does  not  authorize 
commissioners  to  award  contribution  for  the 
future,  but  nevertheless  we  think  it  is  to  be  so 
construed.  There  is  certainly  nothing  in  its 
language  showing  that  the  legislative  purpose 
wis  to  restrict  its  operation  to  immediate  re- 
pairs rather  than  to  those  certain  to  be  required 
sooner  or  later  in  the  ordinary  course  of  events. 
The  phrase  "  rebuilding  or  repairing  a  high- 
way, as  used  in  the  section  under  considera- 
tion, as  well  as  in  the  preceding  §  1  and  the 
title  of  the  chapter  itself,  fairly  means  keep- 
ing a  highway  in  repair  in  view  of  its  con- 
tinuing necessities  and  the  continuing  duty  of 
the  towns  benefited  by  it,  as  contended  by 
Pontiff's  counsel;  and  therefore  repairing  is 
not  to  be  construed  as  limited  to  one  point  of 
time,  but  as  relating  to  the  future  as  well  as  to 
the  present .  The  same  conclusion  follows  from 
the  application  of  the  familiar  principle  in 
Outcry  construction  that  all  statutes  upon  the 
■me  subject-matter  are  to  be  considered  in  in- 
terpreting any  one  of  them.  The  substantial 
part  of  this  highway  is  a  bridge,  and  when  this 
a  the  case,  the  last  clause  of  chap.  68,  §  13, 
provides  that  other  benefited  towns  than  the 
one  in  which  it  is  situate  shall  at  all  times  con- 
tribute their  proportion  towards  its  repair  and 
ttauntenance,  to  be  determined  by  the  commis- 
aoners  at  the  time  of  laying  out  the  highway. 
It  is  true  that  this  clause  is  directly  applicable 
only  to  highways  laid  out  subsequently  to  its 
adoption;  but  it  is  nevertheless  important  in  its 
Mhttoo  to  the  present  case  as  showing  that  the 
kpdaaVe  purpose  then  was  to  compel  all 
■wefited  towns  to  contribute  proportionally 
towards  the  future  maintenance  of  highways 
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burdensome  to  the  towns  where  situate,  and  in 
which  the  building  of  bridges  constituted  a 
substantial  part  of  the  expense  of  their  con- 
struction. 

This  material  change  in  the  law  first  appeared 
in  the  Revision  of  1867.  The  effect  was  mani- 
festly to  discriminate  lietween  precisely  similar 
cases,  and  make  the  matter  of  future  contribu- 
tion depend  entirely  upon  the  point  of  time 
when  the  petition  for  such  a  highway  happened 
to  be  filed.  For  example:  if  the  original  peti- 
tion for  this  highway  had  been  filed  at  the 
November  Term,  1867,  rather  than  at  the  May 
Term,  1866,  when  it  was  actually  filed,  it  would 
have  clearly  come  within  the  express  terms  of 
the  clause  referred  to,  although  it  is  equally 
clear  that  the  subject-matter  of  the  petition 
came  within  the  reason  and  policy  of  the  stat- 
ute no  less  in  the  former  year  than  in  the 
latter.  To  provide  against  and  remedy  the  in- 
equality and  injustice  that  would  otherwise 
necessarily  result  in  this  class  of  cases,  the 
Legislature  enacted  §  4  at  the  same  session  the 
bridge  clause  was  enacted,  and  thereby  put 
cases  arising  before  the  adoption  of  that  clause 
on  the  same  footing  with  those  arising  after  its 
adoption,  and  also  went  one  step  further,  and 
extended  the  right  of  future  contribution  to 
all  cases  of  burdensome  highways,  whether 
from  bridges  or  otherwise,  arising  before  the 
adoption  of  the  clause  and  not  included  in  it, 
as  well  as  to  cases  arising  after  its  adoption. 

The  commissioners  did  not  exceed  their 
authority  in  apportioning  part  of  the  future 
maintenance  of  the  highway  to  the  defendants; 
but  if  time  brings  changes  that  may  make  the 
apportionment  inequitable,  it  may  be  altered 
by  the  court  upon  proper  proceedings.  Chap. 
68,  g  12;  chap.  72,  §  4,  supra. 

Judgment  for  the  plaintiff  on  the  report. 

Allen,  J.,  did  not  sit;  the  others  concurred. 


Lowell  EASTMAN 
v. 

City  of  CONCORD. 

A  court  once  regularly  convened  con- 
tinues open  until  actually  adjourned. 

(Merrimack  Decided  March  11,  1887.) 

ON  defendant's  exceptions.  Overruled. 
Petition  for  leave  to  file  the  statement  re- 
quired by  Gen.  Laws,  chap.  75,  §  7,  with  re- 
spect to  damage  suffered  by  reason  of  a  defec- 
tive highway.  The  hearing  was  had  April  28, 
1886,  and  at  its  close  the  presiding  justice  an- 
nounced his  decision  granting  the  petition,  in 
the  presence  and  hearing  of  counsel;  and  on 
the  next  day  entered  with  the  clerk  an  order 
accordingly,  whereby  leave  was  granted  to  file 
the  statement  on  or  before  June  1, 1886.  April 
28  the  court  took  a  recess  until  May  8,  when 
another  justice  came  in  and  presided  until  May 
25,  at  which  time  the  final  call  of  the  docket 
was  had,  and  it  was  then  announced  that  all 
cases  were  finally  disposed  of  except  State  v. 
Cofran;  and  that  judgments  not  then  already 
entered  would  be  entered  up  as  of  that  day; 
and  this  plaintiff  had  judgment  for  costs  in 
this  proceeding  dated  that  day.   The  court  then 
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took  a  recess  until  June  7,  for  the  trial  of  State 
v.  Co/ran.  The  trial  of  that  case  before  an- 
other justice  of  the  court  occupied  until  June 
11,  when  the  court  was  adjourned  without  day. 
June  4  the  plaintiff's  counsel  moved  the  justice 
before  whom  the  petition  was  heard  that  the 
time  for  filing  the  petition  be  extended.  The 
defendant's  counsel  were  present  and  objected; 
but  the  motion  was  allowed,  and  the  time  for 
filing  the  required  statement  extended  to  June 
15,  to  which  the  defendant  excepted. 

Messrs.  Leach  &  Stevens,  and  Chase  & 
Streeter,  for  defendant. 

Messrs.  Alb  in  &  Martin,  for  plaintiff. 

Blodgett,  J.,  delivered  the  opinion  of  the 
court: 

A  court  held  by  adjournment  is  not  a  new 
term,  but  a  continuance  of  the  former  term 
(Commonwealth  v.  Norfolk,  5  Mass.  485,  436); 
and  a  court  once  regularly  convened  continues 
open  until  actually  adjourned  (People  v.  Cent- 
ral City  Bank,  58  Barb.  412).  Keeping  in  mind 
these  propositions,  the  modification  of  the  origi- 
nal order  was  made  in  term  time,  and  this  bdl 
of  exceptions  presents  nothing  requiring  ex- 
tended consideration. 

When  the  order  granting  the  petition  was 
made  and  file*! ,  it  became  both  a  judgment  and 
a  record  of  the  court;  and  the  power  of  courts, 
for  sufficient  cause,  to  set  aside  or  modify  their 
judgments,  and  to  amend  their  records,  is  too 
well  established  in  this  jurisdiction  to  be  now 
regarded  as  an  open  question.  Mullin  v.  Mvi- 
lin,  60 N.  H.  16;  Clough  v.  Moore,  68  N.  H.  Ill, 
112;  Wiggin  v.  Veasey,  48  N.  H.  813,  814. 
Whether  there  was  sufficient  cause  to  require 
an  extension  of  the  time  originally  prescribed 
for  the  filing  of  the  requisite  statutory  state- 
ment was  a  question  of  fact  for  the  trial  court 
(Clough  v.  Moore,  63  N.  H.  112),  and  having 
been  determined  affirmatively  by  that  court, 
the  propriety  of  the  exercise  of  its  power  to 
modify  the  order  accordingly  is  not  subject  to 
exception. 

Exceptions  overruled. 

Smith,  </.,  did  not  sit;  the  others  concurred. 


George  HILLIARD 
v. 

Oscar  BOTHEL  and  Trustee. 

A  loan  by  the  plaintiff  of  his  own  cheek, 
which  the  borrower  uses  as  money,  is 
like  the  loan  of  money.  It  is  not  ne- 
cessary that  the  check  should  be  paid 
by  him  before  commencing  a  suit  to 
recover  the  amount  of  it  from  the  bor- 
rower. 

(Cooa — Decided  March  11, 1887.) 

CA8E  reserved.  Judgment  for  plaintiff. 
Assumpsit.  Facts  found  by  a  referee. 
September  18,  1884,  the  plaintiff  loaned  the 
defendant  his  check  on  the  Littleton  National 
Bank  for  $285,  upon  the  agreement  that  the 
defendant  should, on  the  following  Wednesday, 
deposit  in  said  bank  the  amount  of  the  check 
to  the  plaintiff's  credit;  and  on  September  80 
loaned  him  another  check  of  the  same  descrip- 
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tion  for  $225,  with  a  like  agreement.  The  de- 
fendant did  not  deposit  the  amount  of  the 
checks  according  to  his  promise;  and  when 
they  were  presented  for  payment  at  the  bank, 
he  had  drawn  upon  his  account  so  that  he  had 
not  funds  there  to  pay  them.  The  $235  check 
was  negotiated  by  the  defendant  to  one  Stevens 
as  collateral  security  for  cattle  which  he  bought 
from  Stevens,  with  the  request  that  he  would 
hold  it  for  a  few  days.  The  defendant  after- 
wards paid  Stevens  $100  towards  his  indebted- 
ness, leaving  an  unpaid  balance  of  $181. 
which  sum  the  plaintiff  paid  Stevens  to  give  up 
his  check.  Stevens  had  at  that  time  been 
trusteed  in  a  suit  against  the  defendant,  and  the 
plaintiff  was  obliged  to  pay  and  did  pay  $85  to 
procure  the  discharge  of  the  trustee  process. 
October  10,  the  plaintiff,  learning  that  the  de- 
fendant had  failed,  presented  the  check  for  pay- 
ment, which  was  refused.  The  $225  check 
was  used  by  the  defendant  in  his  business,  and 
reached  the  bank  in  due  course,  when  it  was 
protested  for  nonpayment,  of  which  the  plain- 
tiff received  notice  October  4.  The  plaintiff 
afterwards,  on  the  day  the  trial  before  the  ref- 
eree commenced,  paid  the  amount  of  that  check 
to  a  bona  fide  holder  who  took  it  from  the  de- 
fendant. This  suit  was  commenced  October  6. 
1884  An  item  of  $66  in  the  plaintiffs  speci- 
fication, with  interest  since  October,  1884,  was 
found  to  be  due.  Two  items  amounting  to  $10 
accrued  since  the  date  of  the  writ.  The  ques- 
tion reserved  was  the  amount  for  which  the 
plaintiff  should  have  Judgment. 

Messrs.  Aldrich  &  Kemich,  for  plaintiff: 

The  only  question  that  can  be  legitimately 
raised  is  whether  the  loan  of  the  check  was  a 
good  consideration  for  the  promise  to  pay. 
All  of  the  authorities  show  it  to  be  both  a  legal 
and  adequate  consideration. 

Pars.  Cont.  481,  436;  1  Add.  Cont  (Mor- 
gan's ed.)  §§  8,  9;  2  Kent,  Com.  464,  465;  Dan. 
Neg.  Inst.  8  188. 

In  this  case  no  question  of  adequacy  can 
arise,  because  the  defendant  received  from  the 
plaintiff  property  equal  in  value  to  the  amount 
he  promised  to  pay,  and  had  actually  realized 
thereon  prior  to  the  suit. 

Messrs.  Drew  &  Jordan  and  W.  Ss  H. 
Hey  wood,  for  defendant: 

The  plaintiff,  who  was  the  drawer  of  these 
accommodation  checks,  could  not  maintain  as 
action  upon  the  implied  obligation  until  he  had 
been  damaged  by  being  compelled  to  pay  them. 
This  rule  of  law  was  not  changed  or  varied  by 
such  an  implied  obligation  becoming  an  ex- 
press contract  at  the  time  the  checks  were 
given.  The  transaction  did  not  essentially  dif- 
fer from  the  common  everyday  occurrences  of 
procuring  checks  to  be  used,  but  not  to  be  pre- 
sented to  the  bank  for  days,  or  perhaps  weeks. 

This  plaintiff  occupies  the  position  of  surety 
for  the  defendant  Bothel.  The  law  govern- 
ing the  right  of  action  by  a  surety,  on  account 
of  the  nonpayment  of  negotiable  paper  by  his 
principal,  obtains  and  controls  here. 

2  Dan.  Neg.  Inst.  §  1204;  Mayne,  Dam 
(Wood's  ed.)  419,  429;  Hoyt  v.  WUkinsv*, 
10  Pick.  81;  M  Donald  v.  Magruder,  8  Pet.  470 
(28  U.  S.  bk.  7,  L.  ed.  744). 

Blodgett,  J.,  delivered  the  opinion  of  the 
court: 
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There  can  be  no  recovery  upon  the  two  items 
amounting  to  $10,  which  aid  not  become  due 
until  after  the  action  was  commenced.  An 
action  does  not  lie  until  a  cause  of  action  has 
accrued. 

As  to  the  checks,  the  case  stands  as  it  would 
if  the  plaintiff  had  loaned  the  defendant  a  like 
amount  of  money.  Having  treated  and  used 
the  checks  as  money,  the  defendant  is  charge- 
able for  them  as  money.  Matheweon  v.  Powder 
Works,  44  N.  H.  289, 291, 292,  and  cases  cited; 
4  Wait,  Act.  &  Def .  470,  472,  474.  In  this 
view  it  is  immaterial  whether  the  plaintiff  paid 
the  checks  before  or  after  suit.  They  were 
amply  evidence  of  the  defendant's  indebted- 
ness to  him,  which  might  be  procured  after 
suit  as  well  as  before,  without  in  any  way  affect- 
ing the  rights  of  either  party.  The  test  is  not 
the  time  when  the  checks  were  actually  paid, 
but  whether  the  loan  of  them  to  the  defendant, 
upon  the  agreement  and  under  the  circum- 
stances detailed  in  the  referee's  report,  gave  the 
plaintiff  a  cause  of  action  against  him  at  the 
date  of  the  writ;  and  that  it  did,  we  are  entirely 
satisfied. 

Judgment  for  the  plaintiff  accordingly. 
Clark,  J.,  did  not  sit;  the  others  concurred. 


SAINT  MARY'S  BENEVOLENT  ASSO- 
CIATION 
«. 

Dennis  J.  LYNCH  et  al. 

The  treasurer  of  a  benevolent  associa- 
tion is  not  allowed  for  expenses  in- 
curred by  him  in  carrying  out  an  illegal 
vote  to  dissolve  the  association;  nor 
for  the  costs  and  expenses  of  an  equity 
suit  brought  by  members  to  restrain 
him  from  carrying  into  effect  the  illegal 
vote. 

(Rockingham  Filed  March  11. 1887.) 

CASE  reserved.   Setoff  disallowed. 
Bill  in  equity.  The  facts  were  found  by  a 
referee,  as  follows: 

"This  is  a  bill  in  equity  for  an  accounting, 
filed  December  81,  1884;  and  the  referee  finds 
that  the  defendant  Lynch  was  then  indebted  to 
the  plaintiff  corporation  in  the  sum  of  $80,  unless 
the  court  shall  find  otherwise  upon  the  follow- 
ing statement  of  facts: 

*'In  1882  said  Lynch  was  treasurer  of  8aint 
Mary's  Benevolent  Association,  a  charitable 
society  consisting  of  about  thirty  members. 
The  Constitution  provided  that  the  association 
should  never  be  dissolved  while  ten  members 
were  willing  to  continue  it.  At  a  meeting  in 
September,  1882,  nineteen  members  being  pres- 
ent, it  was  voted  to  dissolve  the  society,  sell  its 
property,  pay  its  debts,  and  divide  the  balance, 
including  the  funds  of  the  society  deposited  in 
the  Portsmouth  Savings  Bank,  among  its  mem- 
bers; and  a  committee,  of  which  said  Lynch 
was  one,  advertised  the  property  for  sale,  and 
said  Lynch  withdrew  the  money  on  deposit. 

"October  4,  1882,  fifteen  members  of  the  as- 
sociation filed  their  bill  in  equity  alleging  the 
illegality  of  the  proceedings  at  said  meeting, 
Vid  praying  for  an  injunction  against  the  sale 
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or  division  of  said  property  or  funds,  and  for  a 
return  to  the  bank  of  the  funds  withdrawn  by 
said  Lynch.  The  in  juction  sought  was  granted:, 
and  at  a  hearing  on  the  bill  at  the  October 
Term,  1888,  a  decree  was  entered  that  Lynch 
pass  over  the  bank  book  showing  deposit  in 
Portsmouth  Savings  Bank  to  the  treasurer  of 
the  corporation  (his  successor  in  office),  with 
costs  for  plaintiff.  Lynch  defended  the  suit  in 
good  faith,  and  alleges  that  he  has  expended, 
in  making  preparations  to  sell  the  property  so 
voted  and  defending  said  suit,  more  than 
$80,  and  claims  to  be  allowed  for  the  same. 
Plaintiff  claims  that  he  cannot  be  so  allowed, 
because  the  court,  in  ordering  a  decree  for 
plaintiff  must  have  found  the  proceedings  of 
the  meeting  illegal. 

If  the  amount  thus  expended  by  Lynch  can 
be  allowed  in  set-off  to  the  amount  due  from 
him  to  the  plaintiff  corporation,  the  case  is  to 
be  recommitted  to  the  referee  to  find  the 
amount  that  can  be  thus  allowed." 

By  agreement  of  parties,  the  questions  raised 
by  the  report  were  reserved. 

Mr.  James  W.  Emery,  for  plaintiff. 

Meters.  Prink  A  Batcnelder,  for  defen- 
dant Lynch. 

Mr.  Calvin  Page,  for  defendant  Conlon. 

Clark*  J.,  delivered  the  opinion  of  the 
court: 

In  1882  the  St.  Mary's  Benevolent  Associa- 
tion, at  Portsmouth,  of  which  the  defendant 
Lynch  was  treasurer,  consisted  of  about  thirty 
members.  In  September,  1882,  a  special  meet- 
ing of  the  association  was  called  by  the  presi- 
dent, on  the  written  request  of  five  members,  in 
conformity  with  the  provisions  of  the  Constitu- 
tion; and  notice  given  by  publication  in  the  two 
daily  papers  in  the  city  of  Portsmouth.  The 
object  of  the  meeting  was  not  specified  in  the 
notice.  The  president  presided  at  the  meeting, 
nineteen  members  being  present;  and  it  was 
voted  to  dissolve  the  association,  sell  its  prop 
erty,  pay  its  debts,  and  divide  the  balance,  in- 
cluding the  funds  of  the  association  in  the 
Portsmouth  Savings  Bank,  among  its  mem- 
bers; and  a  committee,  of  which  Lynch  was 
one,  was  appointed  to  carry  the  vote  into  effect. 
The  vote  for  dissolution  was  passed  by  ten  vot- 
ing in  the  affirmative,  being  a  majority  of  the 
members  present.  The  Constitution  contained 
a  provision  that  the  association  should  not  be 
dissolved  while  ten  members  were  willing  to 
continue  it;  and  the  president,  at  that  time,  in 
the  presence  of  Lynch,  gave  notice  that  if  ten 
members  were  willing  to  continue  the  associa- 
tion, they  would  have  the  regular  monthly 
meeting.  The  committee  proceeded  to  adver- 
tise the  property  for  sale,  and  Lynch  withdrew 
the  money  on  deposit  in  the  bank.  October  4, 
1882,  fifteen  members  of  the  association  filed  a 
bill  in  equity  for  an  injunction  against  the  sale 
or  division  of  the  property  or  funds,  alleging 
the  illegality  of  the  vote  of  dissolution;  and  at 
the  October  Term,  1888,  the  injunction  was 
granted,  with  costs  for  the  plaintiffs.  Lynch  de- 
fended the  injunction  suit;  and  he  now  claims 
to  set  off  against  his  indebtedness  to  the  asso- 
ciation the  expenses  incurred  by  him  in  mak- 
ing preparations  for  the  sale  of  the  property, 
and  the  costs  and  expenses  in  the  injunction 
suit. 
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The  set-off  cannot  be  allowed.  The  notice 
of  the  special  meeting  contained  no  intimations 
of  a  purpose  to  act  upon  the  question  of  winding 
up  the  association,  and  the  vote  to  dissolve  it 
and  sell  its  property  was  unauthorized.  The 
members  of  the  association  were  entitled  not 
only  to  notice  of  the  time  and  place  of  the 
meeting,  but  of  the  business  proposed  to  be 
transacted,  especially  if  the  business  was  of  an 
unusual  character;  and  the  vote  was  not  bind- 
ing upon  the  absent  or  dissenting  members. 
They  had  no  notice  of  a  meeting  to  act  upon 
the  question  of  dissolving  the  association. 
Nor  would  the  vote  have  been  binding  if  the 
notice  had  been  sufficient.  By  the  provisions 
of  its  Constitution,  the  association  had  no 
power  to  dissolve  while  ten  members  were 
willing  to  continue  it:  and  it  appears  that 
at  the  September  meeting,  after  the  passage 
of  the  vote  of  dissolution,  the  president  gave 
notice  in  the  presence  of  Lynch  that  the  regu- 
lar monthly  meeting  woula  be  held  if  ten  mem- 
bers were  willing  to  continue  the  association; 
and  that  as  early  as  the  next  day  ten  members 
signed  a  paper  protesting  against  the  proceed- 
ings of  the  meeting,  and  stating  their  willing- 
ness to  continue  the  association.  Upon  these 
facts  the  vote  to  sell  the  property  was  a  nullity. 
It  conferred  no  authority  upon  the  committee 
appointed  to  carry  it  into  effect  ;  and  the  ex- 
penses incurred  by  Lynch  in  making  prepara- 
tions for  the  sale  were  not  a  legal  claim  against 
the  association.  Neither  were  the  costs  and 
expenses  of  the  injunction  suit  chargeable  to 
the  association.  It  was  prosecuted  by  fifteen 
members,  and  a  temporary  injunction  was 
served  on  Lynch  the  2d  day  of  October.  There 
is  no  evidence  of  any  request  or  authority  from 
the  association  to  contest  the  suit,  and  there  is 
no  ground  for  charging  the  association  with 
the  costs  and  expenses  of  it. 

Set-off  disallowed. 

Blodgett,  J.,  did  not  sit;  the  others  con- 
curred. 


Charles  W.  DURRELL  et  al. 
v. 

Thomas  D.  EMERY. 

An  action  of  assumpsit  for  use  and  oc- 
cupation cannot  be  maintained  when 
there  is  no  contract  or  promise,  express 
or  implied,  to  pay  for  the  occupation. 

(Belknap  Filed  March  11,  1887.) 

ON  defendant's  exceptions.  Sustained. 
Assumpsit  for  use  and  occupation  from 
October  1,  1888,  to  July  1,  1885. 

Thomas  Durrell  devised  the  premises  to  the 
plaintiffs,  and  died  May  9,  1888.  at  the  age  of 
85  years.  The  plaintiffs  introduced  evidence 
tending  to  show  that,  July  1,  1885,  the  defend- 
ant was,  and  for  a  year  or  two  had  been,  in 
occupation  of  the  premises,  and  that  on  that 
day  they  demanded  rent,  which  the  defendant 
refused  to  pay.  The  defendant  moved  for  a 
nonsuit.  It  appearing  that  the  principal  ques- 
tion of  fact  in  dispute  was  whether  Q.  Burleigh 
paid  to  Thomas  Durrell,  November  7,  1882, 
$800  for  five  years'  rent  in  advance,  the 
motion  was  denied  for  the  purpose  of  trying 
that  question,  and  the  defendant  excepted. 
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Burleigh  owned  a  building  on  the  land,  and 
for  many  years  paid  to  Thomas  Durrell  s 
monthly  ground  rent  of  $1.50  to  $4,  until 
1882,  and  of  $5  during  that  year  until  No- 
vember 7.  The  defendant  introduced  evidence 
tending  to  show  that  on  that  day  Burleigh  paid 
to  Durrell  $800  for  the  ground  rent  for  fiTe 
years  from  that  date,  and  took  his  receipt  for 
the  same.  Whether  Burleigh  paid  that  sum  to 
Durrell  was  the  only  question  submitted  to  the 
jury,  who  found  for  the  plaintiffs. 

Burleigh  occupied  the  premises  until  the  fall 
of  1888,  when  the  defendant  took  poasession 
under  a  contract  (the  particulars  of  which  did 
not  appear)  with  Burleigh,  of  whom,  April  10, 
1884,  he  bought  the  building,  together  with  the 
right  to  occupy  the  premises,  free  of  ground 
rent,  until  November  7,  1887. 

There  was  no  evidence  of  any  contract  or  of 
any  communication  whatever  between  plaintiffs 
and  defendant,  except  as  before  stated. 

Messrs.  E.  A.  Ss  C.  B.  Hibbard,  for  de- 
fendant: 

It  is  evident  that  there  was  no  contract  or 
promise,  express  or  implied,  to  pay  for  the 
occupation,  and  no  occupation  by  the  permis- 
sion of  the  plaintiffs.  Therefore'the  defendant 
is  not  liable  to  them  for  use  and  occupation. 

Austin  v.  Thomson,  45  N.  H.  118,  120;  &ir. 
Bank  v.  Oetehell,  59  N.  H.  281;  Barron  t. 
Marsh,  63  N.  H.  107;  Wiggin  v.  Wiggin,  6  N. 
H.  298;  Allen  v.  Thayer,  17  Mass.  299;  Taylor, 
Land.  &  T.  §  686;  2  Saund.  PI.  &  Ev.  §  1172: 
1  Chitty,  PI.  18th  Am.  ed.  105,  note  7;  Alton 
v.  Pickering,  9  N.  H.  494:  Codman  v.  Jenkini, 
14  Mass.  98;  Boston  v.  Binney,  11  Pick,  1;  Pat- 
ten v.  Deshon,  1  Gray,  825,  at  880;  Flood  v. 
Flood,  1  Allen,  217;  Knowles  v.  Hull,  99  Mass. 
562. 

The  various  English  statutes  on  the  subject 
which  have  been  adopted  here  (see  21  N.  H. 
286;  24  N.  H.  258)  enable  a  grantee  or  mort- 
gagee of  the  reversion,  including  an  assignee  of 
a  term  of  years,  when  that  is  the  former  land- 
lord's estate,  to  succeed  to  the  landlord's  place 
and  rights.  • 

Stat.  1865,  now  Gen.  Laws,  chap.  250,  §  22, 
merely  enables  the  landlord's  grantee  to  pro- 
ceed under  the  Landlord  and  Tenant  Act  for 
the  ejectment  of  a  tenant,  and  has  no  bearing 
on  this  case;  nor  has  any  other  statute. 

No  brief  filed  for  plaintiffs. 

Clark,  J.,  delivered  the  opinion  of  the 
court : 

There  being  no  evidence  of  any  contract, 
express  or  implied,  between  the  plaintiffs  and 
the  defendant,  to  pay  for  the  occupation  of  the 
premises,  or  that  the  relation  of  landlord  and 
tenant  ever  existed  between  them,  the  action 
cannot  be  maintained,  and  the  motion  for  a 
nonsuit  should  have  been  granted 

Exceptions  sustained. 

Carpenter,  J.,  did  not  sit;  the  others 
concurred. 


Emma  McCORMICK 

Walter  TOWNS,  Deft.,  Amoskeag  Mfg.  Co., 
Trustee,  and  Horace  E.  Stevens,  Claimant. 

An  order  for  an  assignment  of  wafrca 

already  earned,  otherwise  valid,  is  not 
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rendered  invalid  by  an  understanding 
that  the  employer  is  to  retain  the 
amount  due  him  from  the  assignor  for 
house  rent  and  fuel  furnished  prior  to 
the  date  of  the  order  or  assignment. 


0! 


'Hillsborough  Filed  March  11. 1887.) 

|  N  plaintiff's  exceptions.  Overruled. 
Foreign  attachment.   Issue  between  the 
plaintiff  and  claimant. 
Facts  found  by  the  court: 
When  the  writ  was  served  on  the  trustee 
January  27,  1885,  there  was  $22.50  due  from 
it  to  the  defendant  for  his  labor  during  the 
preceding  month.   On  the  same  day  and  be- 
fore the  service  of  the  writ,  an  order  in  writing, 
signed  by  the  defendant,  was  left  with  the 
trustee  directing  it  to  pay  "to  Horace  E.  Ste- 
vens $50,  or  the  amount  due  me  for  labor." 

When  this  order  was^iven,  Towns  owed 
Stevens  $51.31  for  groceries;  and  this  indebted- 
ness was  the  consideration  for  the  order.  The 
purpose  of  Stevens  in  taking  the  order  was  to 
obtain  payment  of  his  debt  from  Towns;  and 
it  was  not  his  purpose  to  hinder,  delay,  or  de- 
fraud other  creditors  of  Towns,  although  he 
knew  the  result  of  his  taking  such  orders  would 
be  to  prevent  other  creditors  from  collecting 
their  claims  by  trustee  process.  The  court  or- 
dered that  the  trustees  be  discharged,  and  the 
plaintiff  excepted. 
Mews.  Osgood  ft  Prescott,  for  plaintiff: 
To  justify  a  court  in  inferring  that  an  instru- 
ment or  conveyance  was  made  with  fraudulent 
intentions,  when  no  fraud  in  fact  is  proved, 
two  things  at  least  must  concur:  (1)  there  must 
be  creditors  known  to  the  parties;  (2)  the  ne- 
cessary consequences  of  the  transaction  must  be 
to  produce  such  delay  or  hindrance.  These 
this  case  finds. 

Pope  v.  Wilson,  7  Ala  690;  Green  v.  Tanner, 
8  Met  411;  Partelo  v.  Harris,  26  Conn.  480; 
Bancroft  v.  Blizzard,  18  Ohio,  80;  Chouteau  v. 
Sherman,  11  Mo.  885. 

The  case  finds  that  the  claimant  received 
from  defendant  orders  on  defendant's  earnings 
daily,  and  that  these  were  given  and  taken  with- 
tbe  understanding  that  defendant  should  have 
his  house  rent  and  coal  paid  out  of  the  earnings 
so  assigned, — creating  a  secret  trust,— which 
must  make  the  order  or  assignment  void  as  to 
creditors,  and  must  be  so  pronounced  by  the 
court  without  further  inquiry. 

Coburn  v.  Pickering,  8  R.  415;  Paul  v.  Orook- 
er,  8  N.  H.  289;  Winkle//  v.  HiU,  9  N.  H.  81- 
84;  Coolidae  v.  Kelvin,  42  N.  H.  516. 
Mem*.  Buraham  &  Brown,  for  claimant. 

Clark,  J.,  delivered  the  opinion  of  the 

court: 

The  order  being  given  upon  a  sufficient  con- 
sideration and  without  any  fraudulent  intent, 
the  fact  that  the  claimant  knew  that  it  would 
prevent  other  creditors  of  the  defendant  from 
collecting  their  debts  by  trustee  process  did  not 
invalidate  it.  True  v.  Conodon,  44  N.  H.  48. 
It  is  contended  that  the  assignment  was  void  as 
to  creditors  because  there  was  an  understanding 
that  the  defendant  should  have  his  house  rent 
and  coal  paid  for  out  of  the  earnings  assigned, 
and  that  this  was  a  secret  trust  fraudulent  as  to 
creditors.  But  it  appears  that  the  house  rent 
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and  coal  were  furnished  by  the  trustee;  and  if 
there  was  an  agreement  that  the  trustee  should 
retain  the  amount  due  it  out  of  the  defendant's 
wages,  against  the  claimant's  assignment,  it 
was  merely  a  recognition  of  its  legal  right  to 
set  off  any  indebtedness  of  the  defendant  exist- 
ing at  the  date  of  the  assignment,  and  did  not 
invalidate  it.  The  assignment  was  not  of  wages 
to  be  earned  in  the  future.  It  was  an  order  Tor 
wages  already  earned.  It  is  found  as  a  fact 
that  it  was  given  upon  sufficient  consideration, 
and  was  not  made  lor  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors.  It  was  prior 
to  the  service  of  the  writ  upon  the  trustee,  and 
was  a  valid  assignment. 
Exceptions  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


STATE  of  New  Hampshire 

v. 

DEMERRIT. 

An  indictment  against  the  clerk  of  a 
school  district  lor  not  recording  the 
warrant  for  an  annual  meeting  of  the 

district,  and  discharging  other  duties  of 
his  office  with  respect  to  such  meeting, 
must  show  that  a  warrant  for  the 
meeting  was  issued  and  given  to  him, 
as  required  by  the  statute. 


0 


(Coos  Filed  March  11, 1887.) 

N  defendant's  demurrer.  Sustained. 
Indictment  under  Gen.  Laws,  chap.  262, 
§18,  charging  the  defendant  with  wilfully  ne- 
glecting the  duty  of  his  office  as  clerk  of  School 
District  No.  1  in  Erroll,  in  not  recording  the 
warrant  for  the  annual  meeting  of  the  district, 
March  29,  1883,  and  in  not  attending  that  meet- 
ing, and  keeping  a  true  and  attested  record  of  its 
doings,  etc.   The  defendant  demurred. 
Mr.  J.  H.  Dudley,  Solicitor  for  the  State. 
Messrs.  Drew  Ss  Jordan,  for  defendant. 

Clark,  delivered  the  opinion  of  the 
court: 

The  indictment  does  not  allege  that  a  war- 
rant was  issued  by  the  prudential  committee 
for  the  annual  meeting,  or  given  to  the  clerk 
to  be  recorded  (Gen.  Laws,  chap.  87,  §  5);  nor 
does  it  in  any  way  allege  that  the  meeting  was 
legally  called  or  duly  held.  State  v.  Marshall, 
45  N.  H.  281. 

The  clerk  had  no  official  duty  to  perform  in 
connection  with  the  meeting  unless  it  was  a 
lawful  one.  Bish.  Stat.  Crimes,  §§  882,  888. 

Demurrer  sustained. 

Allen,      did  not  sit;  the  others  concurred. 


James  B.  SPAULDING 

v. 

Town  of  NORTHUMBERLAND 

The  plaintiff  agreed  to  indemnify  the 
town  against  Toss,  if  it  would  release 
certain  goods  attached  in  a  suit  upon 
a  collector's  bond,  and  permit  him  to 
satisfy  an  execution  which  he  held 
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against  one  of  the  defendants  in  that 
suit,  by  levy  upon  the  goods  so  released. 
The  town  having  obtained  judgment, 
levied  its  execution,  by  advice  or  coun- 
sel, on  the  homestead  place  of  one  of 
the  defendants,  disregarding  a  demand 
that  a  homestead  be  set  out  therein, 
whereby  the  whole  levy  failed.  After  this 
levy  the  selectmen,  against  the  plain- 
tiffs objection,  gave  up  to  the  collector 
the  tax  lists  ana  warrants  which  they 
had  before  held  as  security  for  the  de- 
fault of  the  collector  (upon  which  there 
were  sufficient  collectible  taxes  due  to 
satisfy  the  remainder  of  their  execution), 
to  be  collected  for  the  benefit  of  his  sure- 
ties. Held,  that  the  plaintiff  was  net 
entitled  to  an  injunction  to  restrain  the 
town  from  proceeding  with  a  suit  at  law 
to  enforce  performance  of  the  indem- 
nity agreement. 

(Coos  Decided  July  29,  1886.) 

ON  report.  BUI  dismissed. 
Bill  in  equity  for  an  injunction  to  restrain 
the  f  urtherprosecution  of  an  action  at  law  upon 
the  plaintiffs  agreement  to  indemnify  the  town 
of  Northumberland  against  loss  on  account  of 
releasing  an  attachment. 
Facts  found  by  the  court. 
About  the  1st  of  April,  1877,  Charles  Cob- 
leigh,  collector  of  taxes  of  Northumberland  for 
the  years  1870,  1871,  1872,  and  1874,  being  in 
default  in  the  performance  of  his  duties  as  col- 
lector, went  away  out  of  the  State,  with  no  defi- 
nite intention  as  to  returning,  leaving  his  tax 
lists  and  warrants  with  directions  that  they 
should  be  delivered  to  the  selectmen,  if  they 
called  for  them.  The  selectmen,  understand- 
ing that  Cobleigh  was  in  default,  and  that  his 
return  was  uncertain,  called  for  and  took  pos- 
session of  the  tax  lists  and  warrants,  Apnl  2, 
1877,  and  April  7,  1877,  caused  two  suits  to  be 
commenced  upon  the  collector's  official  bonds, 
— one  against  Charles  Cobleigh,  Wayne  Cob- 
leigh, and  W.  A.  Little,  and  the  other  against 
Charles  Cobleigh  and  Wayne  Cobleigh;  and  in 
both  suits  an  attachment  was  made  of  all  the 
real  and  personal  estate  of  Wayne  Cobleigh. 
At  that  time  the  board  of  selectmen  consisted 
of  the  plaintiff,  John  Eames,  and  Frank  £. 
Wood.  After  an  absence  of  thirteen  days 
Charles  Cobleigh  returned,  and  the  selectmen 
offered  him  the  tax  lists  and  warrants,  and  asked 
him  if  he  was  willing  to  take  them  and  collect 
the  taxes  uncollected,  and  he  declined  to  take 
them.  When  the  selectmen  took  possession  of 
the  tax-books  they  considered  them  to  be  of 
value,  and  to  some  extent  security  for  the  un- 
collected taxes  due  the  town;  ana  when  they 
offered  to  return  them  to  Charles  Cobleigh,  if 
he  would  collect  the  taxes,  they  understood  he 
was  to  collect  them  for  the  town.  In  the  suits 
upon  the  bonds  of  the  collector,  judgments 
were  recovered  at  the  October  Term,  1879,  ex- 
ceeding $2,000,  as  the  amount  of  the  uncol- 
lected taxes  which  might  have  been  collected 
by  due  diligence  on  the  part  of  the  collector. 

September  29.  1877,  the  plaintiff,  being  the 
owner  of  an  execution  against  Wayne  Cob- 
leigh for  about  $800,  made  an  agreement  with 
the  other  selectmen,  Eames  and  Wood,  that  his 
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execution  might  be  satisfied  by  levy  upon  a 
portion  of  the  goods  of  Wayne  Cobleigh,  then 
under  attachment  in  the  town  suits,  upon  con- 
dition that  he  would  indemnify  the  town  against 
loss  by  reason  of  releasing  the  attachment  upon 
the  goods  levied  upon;  and  thereupon  executed 
and  delivered  a  paper  stipulating  that,  "whereas, 
the  town  of  Northumberland  has  released  from 
attachment,  on  certain  writs  against  Wayne 
Cobleigh  and  others,  sufficient  of  the  goods  so 
attached  to  satisfy  a  certain  execution  against 
said  Cobleigh  for  about  $800, 1  hereby  under- 
take and  agree  to  save  the  said  town  harmless 
from  any  and  all  loss,  cost,  or  damage,  which 
may  accrue  to  them  or  the  selectmen  from  hav- 
ing so  released  said  goods."  The  paper  was  un- 
der seal  and  dated  September  29,  1877.  The 
plaintiff '8  execution  was  thereupon  satisfied  by 
a  levy  and  sale  of  goods  so  released  to  the 
amount  of  $181.72. 

The  judgment  against  Charles  Cobleigh, 
Wayne  Cobleigh,  and  W.  A.  Little  was  for 
$1  ,'714. 83.  An  execution  issued  upon  this  judg- 
ment was  returned  satisfied  in  full  out  of  the 
estate  of  Wayne  Cobleigh,  by  the  application 
of  $649.87,  proceeds  of  personal  property  at- 
tached and  sold  on  the  writ,  by  set-off  of  a 
piece  of  land  appraised  at  $75,  and  by  set-off 
of  44^  J  of  the  homestead  place  of  said  Wayne 
Cobleigh  in  Groveton  village, — said  homestead 
place  being  appraised  at  $1,100.  Seisin  and 
possession  of  the  real  estate  set  off  were  given 
to  the  town,  and  the  execution  and  levy  were 
duly  recorded  in  the  Coos  registry  of  deeds. 

February  27, 1880,  and  before  the  completion 
of  the  levy,  Cobleigh  and  his  wife  made  a  writ- 
ten request  and  demand  on  the  offlcer  holding 
the  execution  to  have  a  homestead  in  the  prem- 
ises levied  upon,  set  out,  and  assigned  to  them. 
This  request  was  refused,  and  the  levy  upon  the 
homestead  place  was  made,  disregarding  the 
application  for  the  assignment  of  a  homestead. 
July  6, 1877,  after  the  attachments  in  the  North- 
umberland suits,  Wayne  Cobleigh  executed 
a  mortgage  of  his  homestead  place  to  Kensell, 
Tabor  &  Co.,  of  Portland,  Maine,  to  secure  his 
note  of  that  date  for  $897,  payable  in  one 
year;  and  his  wife  joined  in  the  execution  of 
the  mortgage,  both  releasing  their  homestead 
rights.  April  2,  1880,  Kensell,  Tabor  &  Co. 
commenced  a  foreclosure  of  this  mortgage  by- 
bill  in  equity  against  Wayne  Cobleigh  and  his 
wife  and  the  town  of  Northumberland;  and  at 
the  October  Term,  1882,  it  was  adjudged  and 
decreed  that  the  levy  of  the  town  of  Northum- 
berland upon  the  homestead  place,  made  in 
disregard  of  the  application  of  the  debtor  and 
his  wife  for  an  assignment  of  a  homestead,  was 
void. 

Since  the  levy  of  the  town  executions,  Charles 
Cobleigh,  Wayne  Cobleigh,  and  W.  A.  Little 
have  had  no  property  open  to  attachment  or 
levy;  and  the  town,  having  failed  to  satisfy  its 
judgments  in  full  out  of  the  property  attached, 
by  reason  of  the  failure  of  the  levy  upon  the 
homestead  place,  called  upon  the  plaintiff  to 
make  good  the  deficiency  to  the  extent  of  the 
value  of  the  goods  released  and  applied  on  his 
execution,  and,  upon  his  refusal,  commenced  an. 
action  upon  the  agreement  of  September  29, 
1877;  which  is  the  action  the  plaintiff  now  seeks 
to  have  enjoined. 
The  plaintiff's  contention  is  that  the  action  at 
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law  should  be  enjoined  and  the  written  agree- 
ment surrendered  to  him,  because,  by  disre- 
garding the  demand  for  a  homestead,  the  sum 
of  $600  was  lost, which  might  have  been  secured 
by  a  levy  upon  the  homestead  place  after  set- 
ting out  the  homestead  demanded  by  Wayne 
Cobleigb  and  his  wife;  and  the  remaining  $455 
of  the  deficiency  might  have  been  secured  from 
the  uncollected  taxes  on  the  tax-lists  which 
remained  in  the  custody  of  the  selectmen  until 
August,  1880.  when  they  were  delivered  to 
Charles  Cobleigh,  against  the  objection  of  the 
plaintiff. 

If  a  homestead  had  been  set  out  and  assigned 
as  demanded  by  Cobleigh  and  wife,  the  execu- 
tion of  the  town  must  have  been  returned  un- 
satisfied to  the  extent  of  $455,  for  want  of  prop- 
erty of  the  debtors  on  which  to  levy.  In  mak- 
ing the  levy,  disregarding  the  application  for  a 
homestead,  the  agents  of  the  town  acted  under 
the  advice  of  eminent  counsel.  When  the  de- 
mand for  a  homestead  was  made,  the  question 
of  the  right  of  Cobleigh  and  wife  to  a  home- 
stead was  discussed,  and  the  conclusion  was 
that  they  were  not  entitled  to  a  homestead,  and 
that  it  was  safe  to  disregard  the  demand;  and 
in  this  view  the  plaintiff  concurred.  There 
was  no  negligence  on  the  part  of  the  agents  of 
the  town  in  making  the  levy,  unless  as  matter 
of  law  they  were  chargeable  with  negligence 
by  reason  of  not  having  the  question  of  the 
right  of  homestead  determined  in  the  mode  pre- 
scribed in  Gen.  Laws,  chap.  188,  §  20,  before 
completing  the  levy. 

About  August  1,  1880,  Charles  Cobleigh 
called  upon  K.  C.  Chesman,  one  of  the  select- 
men of  Northumberland,  for  the  warrants  and 
tax-lists  taken  by  the  selectmen  in  April,  1877. 
Chesman  told  him  he  wanted  time  to  ascertain 
whether  it  was  right  for  him  to  have  them. 
Chesman  consulted  the  counsel  for  the  town  in 
the  Cobleigh  suits,  and  was  advised  that  the  best 
course  would  be  to  deliver  the  warrants  and  tax- 
lists  to  Cobleigh:  but,  on  account  of  Spauld- 
ing's  connection  with  the  matter,  he  had  better 
consult  him  about  it,  and  get  his  consent  to  the 
surrender  of  the  books  to  Cobleigh.  Spauld- 
ing  was  not  a  selectman  at  that  time.  Ches- 
man saw  Spaulding,  and  informed  him  that  the 
tax-books  had  been  called  for,  and  that  the 
counsel  for  the  town  advised  giving  them  up. 
Spaulding  objected  to  their  being  given  up 
until  bis  agreement  was  given  up.  At  the  time 
the  agreement  was  made,  in  September,  1877,  it 
was  the  understanding  that  the  tax-books 
should  be  held  as  additional  security  for  the 
claims  of  the  town  until  it  was  satisfied. 
Cobleigb  called  again  for  the  tax-books,  and 
Chesman  delivered  them  to  him.  Chesman  un- 
derstood that  Spaulding's  objection  to  giving 
up  the  books  was  that  it  might  increase  his  lia- 
bility on  the  written  agreement  he  had  given 
the  town,  upon  which  he  might  be  liable  in 
case  the  Cobleighs  succeeded  in  maintaining 
their  claim  to  a  homestead.  He  also  under- 
stood that  Cobleigh  intended  to  contest  the 
right  to  a  homestead;  but  at  that  time  he  had 
no  actual  knowledge  of  the  bill  in  equity  filed 
April  2, 1880,  by  Kensell,  Tabor  &  Co.,  against 
the  Cobleighs  and  the  town  of  Northumber- 
land. 

When  the  tax  lists  and  warrants  were  de- 
livered by  Chesman  to  Charles  Cobleigh,  it  was 
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understood  that  all  taxes  collected  upon  them 
would  go  for  the  benefit- of  Wayne  Cobleigh, 
and  would  not  be  paid  to  the  town.  At  that 
time  Chesman,  and  all  parties  acting  for  the 
town,  understood  that  the  executions  in  the 
bond  suits  had  been  satisfied  in  full  by  levies 
which  tbev  supposed  to  be  valid,  upon  the 

r»roperty  of  Wayne  Cobleigh.  When  the  tax- 
ists  were  delivered  to  Charles  Cobleigh  by 
Chesman  there  were  upon  the  lists  unpaid 
taxes  that  were  collectible  to  the  amount  of 
$800.  While  the  warrants  and  tax-lists  were 
in  the  possession  of  the  selectmen  no  attempt 
was  made  to  collect  anything  upon  them.  No 
steps  were  taken  for  the  removal  of  Charles 
Cobleigh  as  collector,  or  for  the  appointment 
of  a  new  collector  in  his  stead. 

The  defendant  claimed  that,  until  Charles 
Cobleigh  was  removed  and  a  new  collector  ap- 
pointed, the  selectmen  had  no  right  to  retain 
the  tax-warrants  and  lists;  and  that  Spaulding, 
being  one  of  the  selectmen  and  interested  in- 
dividually in  the  matter,  should  have  taken 
active  measures  to  have  Cobleigh  removed,  and 
a  new  collector  appointed  to  take  the  tax-lists 
and  collect  them.  The  plaintiff  claimed  that 
the  refusal  of  Charles  Cobleigh  to  take  back 
the  warrants  and  proceed  with  the  collection 
of  the  uncollected  taxes,  upon  his  return, 
amounted  to  a  resignation  of  the  office;  but 
that  there  was  no  call  upon  Spaulding  or  any 
of  the  selectmen  afterward  to  till  the  vacancy, 
or  take  any  active  measures  for  the  collection 
of  the  taxes,  as  long  as  it  was  understood  that 
the  town  was  secured  in  the  proceedings  upon 
the  bonds;  and  that  the  legal  wrong  to  the 
plaintiff  consisted  in  giving  up  the  tax-lists  for 
the  benefit  of  Wayne  Cobleigh,  against  the 
plaintiff's  objection,  before  it  had  been  de- 
termined whether  the  claim  for  a  homestead 
was  sustained. 
Messrt.  L&dd  ft  Fletcher,  for  plaintiff. 
Me$*r».  W.  &  H.  Hey  wood,  for  defend- 
ant. 

Smith,  J. ,  delivered  the  opinion  of  the  court: 

1.  The  defendants  are  not,  as  matter  of  law, 
chargeable  with  negligence  by  reason  of  not 
having  had  the  question  of  the  right  to  a  home- 
stead determined  in  the  mode  prescribed  in 
Gen.  Laws,  chap.  138,  §  20,  before  completing 
the  levy.  Whether  tbev  were  negligent  in  this 
respect  Is  a  question  of  fact  which  has  been 
found  in  their  favor.  Furthermore,  the  plain- 
tiff, at  the  time  of  the  levy,  concurred  in  the 
conclusion  of  the  defendants  that  Cobleigh  and 
wife  were  not  entitled  to  a  homestead,  and  that 
it  was  safe  to  disregard  their  demand.  Having 
assented  to  the  levying  of  the  execution  with- 
out the  setting  out  of  a  homestead,  he  cannot 
now  be  heard  to  say  the  defendants,  were  neg- 
ligent in  disregarding  the  demand. 

2.  The  plaintiff  contends  that  his  agreement 
to  indemnify  the  town  ought  not  to  be  enforced 
against  him  because  of  the  neglect  of  the  select- 
men to  enforce  the  collection  of  the  uncollected 
taxes.  It  is  not  contended  that  there  was  any 
resignation  of  the  office  of  collector  by  Charles 
Cobleigh,  except  by  implication.  Whether  his 
action  in  April,  1877,  was  a  resignation  of  the 
office  is  a  question  of  fact  which  has  not  been 
found;  nor,  if  there  was  a  resignation  has  its 
acceptance  been  found.   The  offer  of  the  lists 
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to  him  in  April,  1877,  and  his  calling  for  and 
receiving  the  lists  in  August,  1880,  are  facts 
from  which  it  would  seem  the  parties,— col- 
lector and  selectmen, — understood  he  had  not 
resigned. 

The  selectmen  at  any  time  from  and  after 
April,  1877,  might  have  required  of  him  a  new 
bond  within  ten  days  after  a  written  notice  to 
that  effect,  and  upon  his  neglect  to  give  one, 
might  have  removed  him  without  a  hearing. 
Gen.  Laws,  chap.  42,  §9. 

It  was  the  duty,  then,  of  Charles  Cobleigh, 
not  having  resigned  nor  been  removed,  to  col- 
lect the  uncollected  taxes,  first  for  the  town, 
according  to  the  precept  of  his  warrants,  and 
secondly  for  the  benefit  of  his  sureties  in  case 
the  judgments  of  the  town  should  be  satisfied 
out  of  the  property  of  his  sureties.  The  de- 
linquent taxpayers  were  not  released  from 
liability  to  pay  their  taxes,  or  from  compulsory 
payment,  by  the  fact  that  the  defendant  town 
recovered  judgment  against  the  collector  and 
his  sureties  for  the  amount  of  the  uncollected 
taxes.  The  selectmen  had  no  power  to  agree 
that  the  collection  might  be  stayed  or  delaved. 
They  could  neither  collect  the  taxes  themselves, 
nor  give  directions  concerning  their  collection. 
They  had  no  power  over  the  collector,  except 
to  remove  him  if,  in  their  judgment,  he  should 
become  insane,  or  otherwise  incapacitated  to 
discharge  the  duties  of  collector,  or  should  fail 
to  give  a  new  bond  when  required.  Gen.  Laws, 
chap.  42,  §  9;  Northumberland  v.  Cobleigh.  59 
N.  H.  250,  255. 

It  does  not  appear  that  the  return  of  the  lists 
to  Charles  Cobleigh  in  August,  1880,  was  wrong- 
ful. 

The  plaintiffs  claim  for  relief  seems  to  rest 
upon  two  grounds:  (1)  that  the  defendants 
omitted  to  enforce  payment  of  the  uncollected 
taxes,  and  (2)  that  he  was  prejudiced  by  the  re- 
delivery of  the  lists  to  the  collector.  The  lists 
were  delivered  to  Cobleigh  against  the  objec- 
tion of  the  plaintiff.  But  it  does  not  appear 
how  he  would  be  benefited  by  having  the  lists 
lodged  with  the  selectmen,  thereby  depriving 
the  collector  of  the  power  of  collecting  the  de- 
linquent taxes,  the  lists  undoubtedlv  growing 
more  uncollectible  with  the  delay.  *  Any  col- 
lections made  by  the  collector  would  belong 
primarily  to  the  defendants  until  their  claims 
against  him  should  be  satisfied,  and  the  balance 
they  would  hold  in  trust  for  the  benefit  of  his 
sureties  whose  property  may  have  been  taken 
to  satisfy  his  debt  to  the  town.  Any  verbal 
understanding  that  the  taxes  should  go  for  the 
benefit  of  Wayne  Cobleigh,  and  were  not  to  be 
paid  to  the  town,  could  not  control  the  duty  of 
the  collector  or  selectmen. 

The  defendants  having  released  their  attach- 
ment upon  the  plaintiff's  undertaking  to  indem- 
nify them,  they  owed  him  no  duty  except  to 
refrain  from  the  doing'of  any  act  which  might 
work  injury  to  him.  If  they  had  more  than 
one  remedy,  as  by  extent,  a  suit  on  the  collec- 
tor's bond,  or  the  appointment  of  a  new  col- 
lector (Northumberland  v.  Cobleigh,  59  N.  H. 
250,  255),  the  plaintiff's  agreement  gave  him  no 
right  to  elect  which  remedy  the  defendants 
should  pursue.  By  accepting  the  plaintiff's 
agreement,  the  defendants  did  not  waive  or 
abandon  any  remedy  given  by  the  law  to  secure 
payment  from  the  collector  of  the  delinquent 


taxes.  If  one  course  was  more  favorable  than 
another  to  the  plaintiff,  it  was  incumbent  on 
him,  at  least,  to  make  his  wishes  known.  But 
if  there  was  any  negligence  in  the  selectmen  in 
not  enforcing  collections  prior  to  March,  1878, 
the  plaintiff,  as  one  of  the  board,  was  guilty 
with  the  others,  and  cannot  complain  that  noth- 
ing was  done;  and  it  does  not  appear  that  be 
ever  complained,  after  March,  1878,  that  the 
taxes  were  not  collected,  or  requested  his  suc- 
cessors in  office  to  appoint  a  new  collector,  re- 
quire a  new  bond  of  Cobleigh,  or  take  any  other 
steps  to  compel  payment  of  the  uncollected 
taxes.  Having  done  nothing  while  he  was  in 
office  to  compel  payment  of  the  delinquent 
taxes,  and  having  made  no  complaint  after  he 
went  out  of  office  that  nothing  was  done,  it 
would  seem  that  he  was  content  to  have  noth- 
ing done. 

Upon  the  facts  reported,  the  plaintiff  shows 
no  cause  for  relief. 
Bill  dismissed. 

Clark,  J.,  did  not  sit;  the  others  concurred. 


ADAMS,  Appt., 
v. 

ADAMS  et  at. 

1.  A  petition  to  the  probate  court  for  the 
appointment  of  a  trustee  will  not  be 
dismissed  for  want  of  service  be- 
cause the  original  petition,  instead  of 
a  copy,  was  left  with  the  defendant. 

2.  The  conduct  of  one  who  is  appointed  in 
a  will  to  an  active  trust  concerning 
property  and  incomes,  may  amount  to  a 
declination  of  the  trust  without  words; 
and  in  such  a  case  the  probate  court 
may  appoint  another  to  fill  the  vacan- 
cy- 

8.  In  a  petition  which  asks  generally  for 
the  appointment  of  some  suitable 
person  or  persons  to  a  trust,  one  who 
has  appeared  in  the  probate  court  to 
oppose  the  granting  of  the  petition 
need  not  have  formal  notice  of  a 
further  application,  in  the  form  of  a 
petition,  which  names  the  trustees  de- 
sired. 

4.  An  objection  that  the  petitioners  are 
not  jointly  entitled  to  maintain  the 

f>roceeding,  if  available  at  all,  must  be 
nterposed  at  the  earliest  opportunity. 

(Carrol  Filed  March  11. 1887.) 

APPEAL  from  a  decree  of  the  probate  court 
appointing  Charles  F.  Stone  and  John  B. 
Garland  trustees  under  the  will  of 'Isaac  Adams, 
upon  the  petition  of  the  defendants,  beneficiaries 
of  an  active  trust  thereby  created,  respecting 
the  management  of  a  large  amount  of  property, 
real  and  personal,  and  the  distribution  of  the 
income  to  minor  children.  Exceptions  over- 
ruled. 

The  trustees  named  in  the  will  were  Anna  R. 
Adams,  the  testator's  widow,  and  this  appel- 
lant, Julius  Adams,  his  son.  The  widow  died 
without  entering  upon  the  duties  of  the  trust. 
The  appellant  contested  the  will  in  a  suit  which 
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lasted  about  two  years,  and  was  finally  deter- 
mined in  favor  of  sustaining  the  will;  and  be 
never  undertook  or  offered  to  perform  any  of  the 
duties  of  the  trust  with  respect  to  the  control, 
care,  and  management  of  the  trust  estate,  or 
the  rights  of  the  beneficiaries  under  the  will,  up 
to  the  filing  of  this  petition.  Facts  found  by 
the  court. 

Mr.  Julius  Adams,  pro  se,  for  plaintiff. 
Mr.  T.  J.  Whipple,  for  defendants. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  plaintiff  moves  to  dismiss  the  petition 
for  want  of  service.  By  mistake,  the  original 
petition  and  order  of  notice,  instead  of  copies, 
were  left  at  his  place  of  abode.  The  object 
of  notice  was  to  inform  him  of  the  pendency 
of  the  proceedings  in  the  probate  court,  in  or- 
der that  be  might  appear  and  defend.  The 
original  papers  gave  him  the  same  information 
that  copies  would.  The  law  generally,  if  not 
always,  regards  the  substance  rather  than  the 
form  of  proceedings.  In  this  case,  as  no  pos- 
sible harm  was  or  could  be  done  to  any  one  by 
the  mistake,  justice  does  not  require  the  dis- 
missal of  the  petition  for  the  reason  assigned. 
A  similar  question  was  raised  in  several  cases 
referred  to  in  Levis  v.  Lougee,  68  N.  H.  287. 

2.  The  plaintiff  also  moves  to  dismiss  for 
want  of  jurisdiction  in  the  probate  court.  The 
judge  of  probate  has  jurisdiction  to  appoint  a 
trustee  in  the  place  of  one  who  declines  the  ap- 
pointment, or  is  removed,  or  resigns;  and  may 
remove  a  trustee  who  has  become  "  disquali- 
fied for  the  discharge  of  the  trust  by  becoming 
insane,  or  otherwise  incapable,  or  evidently 
unsuitable  for  the  execution  of  the  trust."  G. 
L.  chap.  205,  5,  7.  The  plaintiff  did  not 
formally  and  expressly  decline  the  trust;  but 
his  refusal  for  more  than  two  years  after  the 
decease  of  the  testator,  and  for  more  than  two 
months  after  the  order  of  the  supreme  court 
affirming  the  probate  of  the  will,  to  take  any 
steps  looking  to  his  appointment,  or  to  file  a 
bond,  or  take  possession  of  and  manage  the 
trust  property,  or  enter  into  any  arrangement, 
when  applied  to  by  the  beneficiaries  during  the 
contest  over  the  will,  by  which  they  might  re- 
ceive an  allowance  from  him  or  from  the  in- 
come accumulating  in  the  hands  of  the  execu- 
tors; and  bis  suffering  the  buildings  to  become 
out  of  repair  and  untenantable,  and  the  land  to 
be  sold  for  nonpayment  of  taxes,  are  acts  in- 
consistent with  any  purpose  on  his  part  to  ac- 
cept the  appointment  and  properly  discharge 
the  duties  of  the  trust,  and  are  equivalent  to  a 
declination  of  the  trust.  His  payment  of  small 
sums  of  money  to  his  brother  and  sister  while 
the  contest  upon  the  will  was  pending  was  not 
done  in  the  execution  of  the  trust.  He  ex- 
pected to  be  reimbursed  from  their  shares  in 
the  estate  when  they  should  come  to  realize 
them.  The  money  was  in  fact  loaned.  He 
did  not  at  the  hearing  in  either  court  claim  that 
he  had  accepted  the  trust,  and  he  does  not  now 
offer  to  accept  it.  A  declination  need  not  be 
express.  It  may  be  inferred  from  acts  or  con- 
duct Cloutman  v.  Pike,  7  N.  H.  210;  Johns- 
Urn it.  Wilton,  2  N.  H.  202. 

Upon  a  petition  for  his  removal,  the  plain- 
tiff might  be  removed  if  he  had  accepted, 
it  appearing  that  he  is  an  unsuitable  per- 
k.h. 


son  for  the  execution  of  the  trust.  That 
fact  is  expressly  found,  and  all  the  facta 
show  it.  It  would  be  the  duty  of  the  court  to 
remove  him .  His  complaint  here  is  that  others 
have  been  appointed  trustees  instead  of  bim. 
This  petition  proceeds  upon  the  ground  that 
the  office  is  vacant.  It  sets  forth  that  in  and 
by  the  will  "certain  property,  both  real  and 
personal,  was  devised  in  trust  for  the  benefit  of 
the  petitioners  and  their  families;  and  certain 
persons  were  named  in  said  will  to  hold  and 
manage  the  same  as  trustees,  in  a  manner  di- 
rected in  said  will,  one  of  whom  is  deceased  and 
neither  of  whom  has  been  appointed  to  said 
trust;  and  the  surviving  party  named  in  said 
will  as  trustee  has  failed  to  qualify  as  required 
by  law,  and  is  otherwise  ineligible  to  receive 
the  appointment;  and  the  petitioners  are  eestuis 
que  trust  named  in  the  will"  The  prayer  is 
"that  such  suitable  person  or  persons  as  to  the 
court  may  seem  just  and  right  be  appointed 
their  trustee  or  trustees,  upon  filing  such  bonds 
as  the  court  may  order."  Upon  the  facts 
shown,  the  judge  of  probate,  and  the  supreme 
court  at  the  trial  term,  were  justified  in  treat- 
ing the  office  as  vacant,  and  in  appointing  an- 
other person  to  execute  the  trust  in  place  of 
the  plaintiff. 
8.  The  ruling  of  the  court  at  the  trial  term'to 

Sroceed  with  the  trial  without  passing  upon  the 
efendants'  demurrer  presents  no  question  open 
to  revision  at  the  law  term.  That  question,  like 
many  others  which  are  mere  matters  of  prac- 
tice, is  necessarily  determined  at  the  trial. 
Owen  v.  Weston,  68  N.  H.  599.  But  if  the 
question  can  be  regarded  as  an  open  one,  it  is 
certain  a  trial  of  the  case  upon  its  merits  could 
not  injure  the  plaintiff;  for  if  the  trial  should 
result  in  his  favor,  the  demurrer  could  then  be 
considered,  the  costs  being  regulated  as  jus- 
tice might  require;  and  if  the  result  should  be 
against  him,  there  would  be  no  occasion  to 
pass  upon  tbe  demurrer.  An  exception  to  a 
ruling  by  which  a  party  is  not  harmed  cannot 
be  sustained. 

4.  The  cause  having  been  continued  nisi,  the 
trial  court  had  jurisdiction  of  the  same  during 
the  vacation  following  the  close  of  the  term  of 
that  court.  Strafford  Bank  v.  Cornell,  2  N.  H. 
824,  829;  Shapley  v.  White,  6  N.  H.  175;  State  . 
v.  Rye,  85  N.  H.  875. 

5.  The  plaintiff  obiected  to  the  caption  of 
the  defendants'  depositions  at  the  time  of  the 
caption.  His  neglect  to  furnish  us  with  the 
depositions,  or  to  inform  us  of  tbe  nature  of  his 
objections,  must  be  considered  as  a  waiver  of 
them  (Lobdell  v.  Marshall,  58  N.  H.  842);  and 
his  permitting  the  depositions  to  be  read  at  the 
trial  without  objection  was  also  a  waiver  of 
the  objections  taken  at  the  caption. 

6.  The  special  petition  for  the  appointment 
of  Stone  and  Garland  was  in  the  nature  of  a 
supplemental  petition,  or  an  amendment  of  tbe 
original  petition,  and  no  notice  was  necessary 
to  the  parties  who  had  appeared  in  the  orig- 
inal petition.  Metcalfv.  Oilmore,  59  N.  H. 
417,  481. 

7.  It  is  no  objection  to  the  petition  that  the 
plaintiff's  name  was  not  mentioned  in  it  as  "the 
surviving  party  named  in  the  will  as  trustee" 
who  "has  failed  to  qualify  as  required  by  law, 
and  is  otherwise  ineligible  to  receive  the  ap- 
pointment."  The  petition  is  somewhat  inarti- 
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ficially  drawn.  But  no  one  objects  except  the 
plaintiff,  and  he  has  not  been  misled.  The  will 
on  file  in  the  probate  office  appoints  him  and 
his  mother,  Anna  R.  Adams,  trustees.  That 
he  has  been  informed  of  her  death  is  certain 
from  the  fact  that  he  has  offered  her  will 
for  probate.  But  if  the  defect  can  be  consid- 
ered material,  it  is  one  that  can  be  cured  by 
amendment.  Neither  the  identity  of  the  per- 
sons intended,  nor  the  nature  of  the  subject-mat- 
ter of  the  petition  would  thereby  bo  changed. 
Patrick  v.  Coulee,  45  N.  H.  558;  Dodge  v.  Stick- 
net/,  60  N.  H.  461. 

o.  No  notice  to  the  executors  of  the  will  is 
necessary.  They  are  not  interested  in  the  sub- 
ject-matter of  the  petition.  But  if  it  were  other- 
wise, there  would  be  a  question  whether  service 
on  one  was  sufficient.  Personal  service  having 
been  made  upon  the  contingent  remaindermen, 
the  only  other  persons  interested  are  the  chil- 
dren of  Durward  Adams  and  Mrs.  Ulmao. 
One  of  the  children  of  Mrs.  Ulman  is  of  age, 
and  does  not  object.  The  interests  of  the  oth- 
ers are  represented  by  their  parents.  If  a  more 
formal  appearance  is  necessary,  Durward  Ad- 
ams and  Mrs.  Ulman,  or  some  other  suitable 
person,  can  be  appointed  guardian  ad  litem  for 
the  minor  children,  and  such  further  hearing 
had,  if  any,  as  their  interests  may  require. 

9.  The  objection  that  the  "  original  petition 
was  not  on  file  in  the  probate  registry,  nor  was 
it  produced  at  the  hearing,"  is  sufficiently  an- 
swered by  the  fact  that  the  plaintiff  had  it  in 


his  possession  at  the  hearing  in  the  probate 
court,  and  did  not  disclose  the  fact. 

10.  If  the  objection  that  the  defendants  can 
not  maintain  a  joint  petition  might  be  inter- 
posed, it  should  have  been  made  at  the  earliest 
opportunity. 

11.  The  appointment  of  a  person  to  admin- 
ister a  trust  which  the  plaintiff  has  declined  to 
accept  is  not  an  invasion  of  rights  guaranteed 
to  him  by  §  1  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States. 

12.  If  there  are  other  objections  contained  in 
the  plaintiffs  assignment  of  reasons  of  appeal, 
which  we  have  not  considered,  they  are  either 
not  supported  by  the  facts  found  at  the  trial,  or 
do  not  seem  to  us,  in  the  absence  of  any  sug- 
gestions from  the  plaintiff  by  way  of  bnef  or 
argument,  to  be  of  sufficient  importance  to 
merit  special  mention.  The  proceedings  be- 
fore the  probate  court  are  not  quashed  by  the 
appeal.  The  whole  case  within  the  causes  of 
appeal  filed  is  open  to  the  plaintiff  at  the  hear- 
ing on  the  appeal;  and  if  there  were  defects  of 
form  or  substance  in  the  proceedings  in  the 
probate  court,  they  gave  the  plaintiff  no  cause 
for  complaint,  the  court  to  which  he  has  ap- 
pealed having  jurisdiction  of  all  matters  in 
which  he  complains  there  was  error.  Campbell 
v.  Windham,  63  N.  H.  465;  Motes  v.  Julian,  45 
N.  H.  52,  59,  60;  Perkins  v.  George,  45  N.  H. 
458,  454. 

Exception*  overruled. 

Allen,  J.,  did  not  sit;  the  others  concurred. 
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MASSACHUSETTS. 
Supreme  Judicial  Coubt. 


Frederick  SAUNDERS  et  al. 
v. 

Mary  M.  ROBINSON,  Deft.,  and  the  Su- 
preme Council  of  the  Royal  Arcanum, 
Trustee. 

1.  When,  in  the  certificate  of  incorpora- 
tion, members  of  the  Supreme  Council 
of  the  Royal  Arcanum  are  referred  to 
as  those  for  whose  benefit  the  associa- 
tion is  intended,  those  who  constitute 
the  body  which  administers  its  affairs 
are  not  alone  included,  but  all  who, 
through  the  subordinate  councils,  be- 
come members  of  the  organisation. 

2.  The  fnnd  due  on  the  certificate  of  a  cor- 
poration organized  under  Pub.  Stat, 
chap.  115,  §  8,  is  not  subject  to  attach- 
ment while  it  remains  in  the  hands  of 
the  corporation. 

(Suffolk  Filed  March  28. 1887.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  8upenor  Court  of  Suffolk  County  dis- 
charging a  trustee.  Affirmed. 

This  action  was  brought  against  Mary  M. 
Robinson,  and  the  writ  was  served  on  the  Su- 
preme Council  of  the  Royal  Arcanum,  which 
answered,  denying  that  it  held  any  funds  be- 
longing to  said  Marv  M.  Robinson,  and  alleg- 
ing that  it  had  in  its  custody  a  fund  of  $8,000 
on  account  of  a  benefit  certificate  issued  to 
Carlton  W.  Robinson,  deceased,  the  late  hus- 
band of  the  defendant,  wbich  sum,  by  the  origi- 
nal certificate,  was  payable,  one  third  to  Mary 
M.  Robinson,  and  remainder  to  the  children  of 
the  deceased;  that  December  27,  1884,  the  said 
Carlton  W.  Robinson  surrendered  such  benefit 
certificate  and  ordered  a  new  one  issued,  pay- 
able, one  third  to  James  M.  Bean,  his  brother- 
in-law,  and  the  remainder  to  his  said  children, 
as  therein  named  and  now  living;  that  said  sur- 
render was  made  in  accordance  with  the  laws 
of  the  Royal  Arcanum,  and  that  under  said 
lavs  Mary  M.  Robinson  has  no  right  to  any 
part  of  the  fund.  The  answer  further  alleged 
that  the  Supreme  Council  is  an  association 
formed  for  a  charitable  and  benevolent  purpose, 
as  set  forth  in  Pub.  Stat  chap.  115;  and  that 
the  fund  above  described  is  not  liable  to  attach- 
ment by  trustee  or  other  process. 

By  the  interrogatories  and  answers  filed,  it 
appeared  that  said  Carlton  W.  Robinson  died 
December  81,  1884;  that  the  surrender  and  the 
direction  for  change  of  beneficiary,  with  the 
required  fee,  was  received  at  the  office  of  the 
supreme  secretary  on  the  forenoon  of  January 
5, 1885,  and  was  put  in  charge  of  the  clerk  who 
usually  does  the  work  of  changing  benefit  cer- 
tificates. On  the  following  day,  January  8, 
the  trustee  process  in  this  suit  was  served  upon 
the  supreme  secretary,  who  directed  that  the 
issue  of  the  new  benefit  certificate  be  delayed 
until  further  orders  from  the  supreme  regent, 
or  until  the  legal  question  raised  by  the  trustee 
process  had  been  settled. 
.  After  hearing  in  the  superior  court  on  the 
interrogatories  and  answers,  the  court  dis- 
2  Mass. 


charged  the  trustee,  and  the  plaintiffs  appealed 
to  this  court. 

Further  facts  appear  from  the  opinion. 

Messrs.  W.  F.  &  W.  S.  Slocum,  for  plain- 
tiffs: 

The  "benefit  certificate"  is  a  policy  of  in- 
surance upon  the  life  of  Carlton  W.  Robinson 
for  $1,000,  payable  upon  his  decease  to  the  de- 
fendant. 

Commonwealth  v.  Wetherbee,  105  Mass.  149- 
160. 

The  $1,000  payable  by  the  trustee  to  the  de- 
fendant by  virtue  of  this  policy,  is  not  exempt 
from  attachment  under  the  provisions  of 
Pub.  Stat.  chap.  115,  §  8.  This  section  only 
applies  to  a  case  where  the  person  making  the 
payment  or  deposit  for  the  benefit  of  his  wife, 
or  children,  or  other  person  dependent  upon 
him,  is  a  member  of  the  corporat:.on  to  which 
he  makes  the  payment,  and  the  payment  by  a 
member  of  such  corporation,  of  a  fixed  sum,  to 
be  held  by  it  until  the  death  of  the  member  oc- 
curs, and  then  to  be  forthwith  paid  to  the  per- 
son entitled  thereto.  And  it  is  only  such  fund 
so  held  that  is  exempt  from  attachment. 

Elsey  v.  Odd  Fellows  Mut.  R.  Asso.  142  Mass. 
226,  2  New  Eng.  Rep.  667. 

Carlton  W.  Robinson  was  not  a  member  of 
the  corporation  that  issued  this  policy  or  bene- 
fit certificate.   That  corporation  is  the  "8u- 

Ereme  Council  of  the  Royal  Arcanum."  There 
i  a  distinction  between  a  member  of  the  order 
called  the  Royal  Arcanum,  and  a  member  of  the 
Supreme  Council  of  the  Royal  Arcanum  as  it 
is  incorporated  and  issued  this  policy.  Mem- 
bers of  the  grand  council  and  of  the  subordi- 
nate council  are  not  members  of  the  Supreme 
Council  of  the  Royal  Arcanum. 

The  articles  of  association  and  certificate  of 
incorporation  being  silent  as  to  who  shall  be 
members  of  the  corporation,  its  Constitution  and 
by-laws  contain  the  only  rule  for  membership. 
Ang.  &  A.  Corp.  §§  118, 114. 
Carlton  W.  Robinson  was  merely  a  member 
of  Hope  Council  No.  28,  a  subordinate  council 
under  the  jurisdiction  of  the  Grand  Council  of 
the  State  of  Michigan. 

The  fund  is  not  raised  as  provided  by  Pub. 
8tat.  chap.  115,  §  8.  It  is  not  a  fixed  sum  paid 
in  by  the  member,  to  be  held  by  the  association 
until  his  death,  and  then  to  be  forthwith  paid 
over  to  his  widow  or  orphans.  A  member  of 
a  subordinate  lodge  pays  a  small  sum  for  his 
degree,  upon  joining  it,  of  from  $1  to  $4, 
according  to  his  age,  and  a  like  sum  when- 
ever the  condition  of  the  supreme  treasury 
shall  make  it  necessary  to  lay  an  assessment 
"to  pay  a  death  benefit,"  upon  proceedings 
had  as  required  by  the  laws  of  the  organization 
to  which  he  belongs.  This  practice  has  noth- 
ing in  common  with  the  proceedings  pointed 
out  by  Pub.  Stat.  chap.  115,  §  8.  It  is  merely 
a  scheme  of  assessment  insurance  upon  lives. 
Commonwealth  v.  Wetherbee,  105  Mass.  160. 
This  statute  "  authorizes  an  association  of  a 
peculiar  character;  its  object  is  to  enable  a  man 
to  lay  aside  a  portion  of  his  income  or  property, 
in  the  nature  of  an  insurance  upon  his  life,  to 
be  applied  at  his  death  to  the  use  of  bis  widow 
and  orphans,  or  other  persons  dependent  upon 
him." 

Elsey  v.  Odd  Fellows  Mut.  R.  Asso.  142  Mass. 

225,  2  New  Eng.  Rep.  667. 
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The  interest  of  the  defendant  in  the  sum  of 
$1,000  payable  to  her  by  this  policy  became 
fixed  and  vested  in  her  upon  the  death  of  the 
assured,  and  liable  to  be  taken  for  her  debts. 

Norria  v.  Mass.  Mut.  L.  Int.  Co.  181  Mass. 
294;  Troy  v.  Sargent,  182  Mass.  408,  409. 

The  provisions  of  Pub.  Stat.  chap.  115,  §  8, 
exempting  the  "  fund  so  held,"  applies  to  the 
fund  held  during  the  life  of  the  member,  but 
does  not  exempt  it  from  the  debts  of  the  bene- 
ficiary after  the  death  of  the  insured.  It  is 
analogous  to  lifeinsurance.which  the  wife  may 
hold  independent  of  the  claims  of  the  husband 
who  pays  the  premium,  and  is  intended  to  go 
no  further. 

Pub.  Stat.  chap.  119,  §  167:  Norria  v.  Mata. 
Mut.  L.  Ins.  Co.;  Troy  v.  8orgent;  and  Elaey  v. 
Odd  Felloica  Mut.  R.  Asso.  supra. 

The  original  benefit  certificate,  by  its  terms, 
holds  good;  and  the  amount  payable  under  it  is 
payable  to  the  beneficiaries  therein  named,  "  if 
the  certificate  shall  not  have  been  surrendered 
and  another  certificate  issued  at  his  request,  in 
accordance  with  the  laws  of  the  order. 

Stevens  v.  Warren,  101  Mass.  564;  Badger  v. 
American  Pop.  L.  Ins.  Co.  108  Mass.  244. 

The  new  certificate,  if  issued,  must  issue  in 
accordance  with  the  laws  of  the  corporation; 
and  those  laws  require  that  the  benefit  be  made 
payable  to  someone  related  to  the  member  as- 
sured, or  dependent  upon  him;  and  the  grand 
secretary  is  to  consider  and  act  upon  the  ques- 
tion whether  the  proposed  beneficiary  is  related 
to  the  assured  or  dependent  upon  him,  before 
a  new  certificate  can  be  lawfully  issued. 

Any  other  construction  of  these  laws  of  the 
corporation  would  make  them  inconsistent  with 
the  statute  relied  upon  by  the  trustee,  as  by 
that  statute  the  only  beneficiaries  mentioned 
are  the  "widow,  orphans,  or  other  person  de- 
pendent upon  the  deceased  member;  and  also 
inconsistent  with  the  charter  of  the  corporation. 

Pub.  Stat.  chap.  115,  §  8;  Elaey  v.  Odd  Fel- 
loioa  Mut.  R.  Asso.  142  Mass.  224,  2  New  Eng. 
Rep.  667. 

The  phrase  "  or  other  relatives,"  as  used  in 
Stat.  1882,  chap.  195,  §  2,  and  as  used  in  the 
bv-laws  of  the  trustee  corporation,  does  not  in- 
clude a  brother-in-law.  They  include  none  but 
blood  relations  or  next  of  kin  according  to  the 
Statute  of  Distribution. 

Eatey  v.  Clark,  101  Mass.  86;  Kimball  v.  Story, 
108  Mass.  882;  Drew  v.  Wakefield,  54  Me.  291; 
Ennis  v.  Pentz,  8  Bradf.  382. 

James  M.  Bean,  in  whose  favor  the  attempt 
to  surrender  was  made,  was  not  so  related  to 
Carlton  W.  Robinson,  whose  life  was  assured, 
as  to  give  him  an  insurable  interest  in  it;  and, 
he  not  being  a  bona  fide  assignee  of  the  policy 
for  a  valuable  consideration,  the  attempt  to 
substitute  him  for  Mrs.  Robinson  as  a  bene- 
ficiary under  the  policy  or  certificate  was  in- 
valid, and  Bean  could  take  nothing  under  it. 

Elaey  v.  Odd  Fellows  Mut.  R.  Asso.  supra; 
Mut.  L.  Ine.  Co.  v.  Alien,  138  Mass.  24-27; 
Cammack  v.  Lewis,  15  Wall.  643  (82  U.  S.  bk. 
21,  L.  ed.  244);  Warnock  v.  Davis,  104  U.  S. 
775  (Bk.  26,  L.  ed.  924). 

Messrs.  William  S.  Stearns  and  John 
Haskell  Butler,  for  trustee: 

Carlton  W.  Robinson,  to  whom  the  benefit 
certificate  was  issued,  was  a  member  of  the 
association,  within  the  scope  and  meaning  of 


Pub.  Stat.  chap.  115,  §  8;  and  said  fund  was 
not  liable  to  attachment  by  trustee  or  other 
process,  as  therein  provided. 

Any  other  view  or  construction  would  nullify 
the  terms  and  intent  of  the  statute,  as  well  as 
the  object  of  the  association. 

Am.  Legion  of  Donor  v.  Perry,  140  Mass.  580, 
589, 1  New  Eng.  Rep.  715. 

Devens,  J.,  delivered  the  opinion  of  the 

court: 

It  is  the  contention  of  the  plaintiffs  that  Carl- 
ton W.  Robinson  was  not  a  member  of  the 
association  known  as  the  Supreme  Council  of 
the  Royal  Arcanum;  that  there  were  two  dis- 
tinct bodies;  and  that  there  is  a  distinction  be- 
tween such  membership  and  that  of  the  Royal 
Arcanum,  of  which  he  was  a  member.  They 
therefore  urge  that  while  a  benefit  certificate 
was  issued  to  Robinson  as  a  member,  it  is  to 
be  treated  as  an  ordinary  insurance  on  his  life, 
and  that,  as  he  cannot  be  regarded  as  a  member 
of  the  corporation  that  issued  it,  the  rules 
which  apply  to  policies  of  insurance  on  lives 
govern  it,  and  not  those  which  apply  to  certifi- 
cates issued  under  the  provisions  of  Pub.  Stat, 
chap.  115,  §  8.  The  articles  of  association,  and 
also  the  certificate  of  incorporation,  being  silent 
as  to  who  shall  be  treated  as  members  of  the 
corporation,  the  plaintiffs  contend  that  its  Con- 
stitution, art.  4,  §  1,— which  provides  that 
"  this  Supreme  Council  shall  be  composed  of 
its  officers,  the  representatives  from  grand 
councils,  and  all  past  supreme  regents,"  and 
that  "  no  other  member  of  this  order  shall  be 
admitted  under  any  circumstances,"  except  that 
original  incorporators,  if  in  good  standing  in 
their  subordinate  councils,  shall  be  life  mem- 
bers,— prescribes  the  only  rule  for  membership, 
and  therefore  that  Robinson  cannot  be  regard- 
ed as  a  member.  There  is,  it  must  be  ad- 
mitted, a  certain  confusion  resulting  from  the 
fact  that  the  Supreme  Council  is  sometime 
treated  in  the  certificate  of  incorporation,  Con- 
stitution, and  by-laws  as  the  corporation,  and 
sometimes  as  only  its  governing  body  who 
directs  its  operations.  It  is  to  the  body  acting 
in  the  latter  capacity  that  the  article  in  ques- 
tion refers.  The  section  quoted  contemplates 
distinctly,  by  the  use  of  terms  referring  to 
them,  that  there  are  other  members  of  the 
order.  An  examination  of  the  whole  system 
will  show  that  the  association  was  established, 
among  other  things,  for  the  purpose  of  afford- 
ing mutual  aid  to  its  members,  and  also  for 
the  purpose  of  establishing  what  was  termed  a 
widows  and  orphans'  benefit  fund,  for  the  pay- 
ment of  specific  sums  to  the  widows,  orphans, 
and  other  dependents  of  deceased  members. 
It  transacted  its  business  mainly  through  the 
agency  of  grand  councils  composed  from  the 
subordinate  councils  in  each  State,  and  through 
the  agency  of  their  subordinate  councils;  both  of 
which  councils  operated  under  charters  grant- 
ed by  the  Supreme  Council,  and  in  accordance 
with  the  rules  prescribed  in  such  charters.  As 
Robinson  became  a  member  of  a  subordinate 
council,  he  was  entitled  to  a  voice  in  its  repre- 
sentation in  the  Supreme  Council  as  the  gov- 
erning body.  When,  in  the  certificate  of  incor- 
poration, members  of  the  Supreme  Council  of 
the  Royal  Arcanum  are  referred  to  as  those  for 
whose  benefit  the  association  is  intended,  those 
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who  constitute  the  body  which  administers  its 
affairs  are  not  alone  included,  but  all  who. 
through  the  subordinate  councils,  become  mem- 
bers of  the  organization,  or  order,  as  it  is 
termed. 

The  plaintiffs  further  contend  that  the  sum 
paid  in  by  the  beneficiary  is  not  a  fixed  sum  to 
be  held  by  the  association;  but  as,  with  the  ex- 
ception of  a  small  sum  paid  upon  his  admission 
into  the  order,  he  is  to  pay  fixed  assessments 
from  time  to  time  as  they  may  be  deemed 
necessary,  and  as  they  shall  be  ordered  by  the 
Supreme  Council,  for  the  payment  of  what  are 
termed  death  benefits,  the  fund  is  not  raised  in 
the  manner  contemplated  by  Pub.  Stat.  chap. 
115,  $  8.  But  the  scheme  is  one  of  coopera- 
tive insurance,  and  there  is  no  more  objection 
to  this  mode  of  providing  the  fund  than  to  an 
assessment  insurance  on  fives  when  effected  by 
a  stock  company  incorporated  for  such  insur- 
ance. Commonwealth  v.  Wetherbee,  106  Mass. 
160. 

It  enables  a  party  to  lay  aside  portions  of  his 
income,  in  the  nature  of  an  insurance  upon  his 
life,  to  be  applied  at  his  death  to  the  use  of  his 
widow,  orphans,  or  other  dependents,  although 
the  method  in  which  he  lays  it  aside  is  by  pro- 
Tiding  them  with  a  right  to  its  payment  from 
the  accumulated  funds  of  the  corporation,  or 
from  an  assessment  on  others  to  be  laid  by  it. 
EUey  v.  Odd  FeUows  Mut.  R.  Asso.  143  Mass. 
225,  2  New  Eng.  Rep.  667;  Grossman  v.  Mass. 
Benefit  Asto.  143  Mass.  485,  8  New  Eng.  Rep. 
517;  Stat.  1880,  chap.  196. 

If  we  were  able  to  hold  that  the  benefit  cer- 
tificate was  like  an  ordinary  policy  of  insur- 
ance; that  Robinson  was  not  a  member  of  the 
corporation;  or  that  its  funds  were  not  obtained 
in  compliance  with  the  laws  regulating  associa- 
tions of  this  class, — we  cannot  perceive  that  it 
would  be  for  the  advantage  of  the  plaintiffs. 
If  Robinson  was  not  a  member,  or  if  funds  can 
only  be  obtained  to  pay  his  benefit  certificate 
by  methods  not  permitted  by  law  to  this  corpo- 
ration, the  act  of  the  association  in  issuing  the 
policy  was  ultra  vires,  and  cannot  be  enforced 
by  us.  Whatever  the  remedy,  if  any,  Robin- 
son's administrator  might  have  to  recover  back 
what  he  has  paid,  his  beneficiary,  of  whom  It 
is  alleged  the  corporation  is  trustee,  could  not 
enforce  such  a  contract.  It  is  only  upon  the 
theory  that  she  can  that  the  plaintiffs  can  charge 
the  association  as  her  trustee.  That  the  asso- 
ciation has  made  a  contract  such  as  it  might 
lawfully  make  with  Robinson  as  its  beneficial 
member  is  therefore  the  point  of  view  appar- 
ently most  favorable  to  the  plaintiffs'  conten- 
tion. 

Without  considering  whether  there  had  been 
a  change  in  the  beneficiary,  fully  completed  at 
the  time  the  process  was  served,  and  assuming 
there  had  not,  the  question  is  presented  whether 
the  fund  which  became  payable  to  the  wife 
upon  the  death  of  her  husband  would,  after 
such  death, be  attachable  by  the  trustee  process. 
That,  if  the  benefit  certificate  is  to  be  treated 
as  an  ordinary  life  insurance  policy,  the  amount 
doe  would  become  liable  for  her  debts  on  the 
decease  of  her  husband,  may  be  conceded. 
Xorrisv.  Mass.  Mut.  L.  Ins.  Co.  181  Mass.  294; 
Troy  v.  Sargent,  182  Mass.  408,  409. 

Pub.  Stat.  chap.  115,  §  8,  enacts  that  a  cor- 
poration organized  under  that  chapter  may 
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"  provide  in  its  by-laws  for  the  payment  by 
each  member  of  a  fixed  sum  to  be  held  by  such 
association  until  the  death  of  a  member  occurs, 
and  then  to  be  forthwith  paid  to  the  person  or 
persons  entitled  thereto;  and  such  fund  so  held 
shall  not  be  liable  to  attachment  by  trustee  or 
other  process.*'  In  view  of  the  object  of  these 
beneficiary  corporations;  of  the  limited  number 
of  persons  for  whose  benefit  they  are  intended; 
of  the  fact  that  the  member  of  the  corporation 
could  not  provide  for  his  creditors  by  a  benefit  • 
certificate,  or  dispose  of  the  fund  by  testamen- 
tary bequest, — we  cannot  doubt  that  the  fund 
due  on  the  certificate  is  not  subject  to  attach- 
ment while  it  remains  in  the  hands  of  the  cor- 
poration. If  it  were,  it  would  be  impossible 
for  the  member  in  many  instances  to  provide 
for  those  for  whom  it  was  contemplated  that 
he  should  by  this  method  be  able  to  make  pro- 
vision. It  Is  unnecessary,  therefore,  to  con- 
sider whether  there  had  been  a  completed 
change  in  the  beneficiary  made  by  the  member 
at  the  time  of  his  decease. 
Judgment  affirmed. 


Henry  E.  HATT 

V. 

Moses  E.  NAT. 

1.  In  an  action  for  injury  received  while 
at  work  on  a  pile-driver  owned  and  con- 
trolled by  the  defendant,  evidence  is  ad- 
missible of  the  reputation  of  the  fore- 
man in  charge  for  skill  and  compe- 
tency, where  the  cause  of  the  injury  is 
alleged  to  be  his  negligence;  but  special 
acts  of  negligence  at  other  times  are  not 
admissible. 

2.  A  court  in  instructing  the  jury  is  not 
limited  by  the  requests  made.  It  was 
proper  to  instruct  the  jury  that,  if  the 
plaintiff  knew  that  the  foreman  was 
a  careless,  improper  man,  unskillful, 
habitually  careless  and  negligent,  and 
he  failed  to  notify  the  defendant  of  these 
facts,  but  continued  in  the  service,  he 
could  not  recover  for  an  injury  result- 
ing from  such  carelessness. 

(Suffolk  Filed  March  17.  1887.) 

ON  plaintiffs  exceptions.  Overruled. 
Action  of  tort  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  April 
8,  1882,  while  at  work  on  a  pile-driver  owned 
and  controlled  by  the  defendant. 

At  the  trial  in  the  superior  court,  before 
Thompson, J.,  it  appeared  that  the  defendant 
was  engaged  in  driving  piles  on  Huntington 
Avenue,  in  Boston,  laying  the  foundation  for 
the  Hotel  Oxford;  the  defendant  employed  a 
foreman,  who  worked  as  foreman  from  Decem- 
ber, 1881,  to  the  time  of  the  accident,  having 
under  his  charge  seven  men,  one  of  whom  was 
the  plaintiff,  who  acted  as  loftsman,  and  had 
so  worked  for  three  weeks  prior  to  said  April 
8,  1882. 

The  plaintiff  introduced  evidence  tending  to 
show  that  the  foreman  hitched  a  rope  used  on 
the  pile-driving  machine,  for  hoisting  piles,  to 
the  end  of  a  long,  heavy  pile,  some  twenty  feet 
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away  from  the  pile-driver;  that  the  foreman 
walked  in  toward  the  machine,  and  attempted 
to  roll  the  machine  along,  but  found  he  could 
not  do  so,  because  a  pin-stick,  so  called,  was 
placed  in  such  a  way  as  to  prevent  the  machine 
from  rolling;  that  the  foreman  knocked  out 
this  pin-stick,  and  then  gave  orders  to  the  en- 
gineer to  go  ahead  and  draw  in  the  pile.  There 
was  evidence  tending  to  show  that  the  rollers 
under  the  pile-driver  were  in  such  a  position 
that  the  order  to  haul  in  the  pile  should  not 
have  been  given,  with  this  pin-stick  knocked 
out;  but  the  evidence  upon  this  point  was  con- 
flicting. The  court  allowed  the  plaintiff  to  in- 
"troduce  evidence  that  the  foreman's  reputation 
for  competency  in  his  position  was  bad;  but, 
against  the  offer  of  the  plaintiff,  refused  to  al- 
low evidence  of  specific  acts  of  carelessness  on 
the  part  of  the  foreman  on  this  same  job  before 
the  accident  happened. 

The  court  instructed  the  jury  that,  if  the 
plaintiff,  Hatt,  knew  that  the  foreman  was  a 
careless  and  improper  man,  unskillful,  habit- 
ually careless  and  negligent,  and  the  plaintiff 
failed  to  notify  the  defendant  employer  of 
that  fact,  and  continued  in  the  service, 
knowing  that  fact  and  not  complaining  of 
it  to  the  defendant,  that  plaintiff  could  not  re- 
cover, because,  in  that  case,  plaintiff  under- 
stood fully  the  hazards  of  the  business  in  which 
he  was  engaged;  and,  by  continuing  in  the  em- 
ployment after  a  full  knowledge  of  that  fact, 
he  assumed  the  extra  risk  and  hazard.  This 
ruling  was  given  bv  the  court  without  having 
been  requested  by  the  defendant,  who  had  pre- 
viously submitted  his  requests  for  rulings  to 
the  inspection  of  plaintiff. 

The  plaintiff  requested  the  court  to  rule  that 
there  was  no  evidence  in  the  case  that  the  plain- 
tiff did  know  of  the  carelessness  or  incompe- 
tency of  the  foreman;  but  the  court  declined 
so  to  rule,  and  ruled  that  the  jury  must  decide 
that  question  upon  all  the  evidence  In  the  case. 

The  evidence  as  to  the  plaintiff's  knowledge 
of  the  competency  or  incompetency  of  the  fore- 
man was,  in  substance,  that  the  plaintiff  had 
been  a  pile-driver  for  a  number  of  years,  and 
was  acquainted  with  the  business,  and  was  a 
practical  loftsman,  and  had  worked  as  lofts- 
man  under  this  foreman  for  three  weeks,  and 
had  good  opportunity  to  see  his  competency 
or  incompetency  during  that  time,  and  had 
worked  with  him  on  another  job  before.  And 
it  was  further  in  evidence  that  the  loftsman  had 
the  best  opportunity  of  any  of  the  workmen  to 
see  and  judge  of  the  capacity  of  the  foreman, 
owing  to  his  position  when  at  work ;  and,  among 
other  things,  the  plaintiff  testified  in  answer  to 
questions  put  by  defendant's  counsel: 

Q.  Had  you  ever  seen  the  foreman  knock 
out  that  pin-stick  before  this  accident?  A.  I 
could  not  say  I  had. 

Q.  And  he  never  had  any  tip-over,  had  he? 
A.   Not  to  my  knowledge. 

Q.  The  foreman  always  had  that  machine 
properly  blocked,  as  far  as  you  had  seen?  A. 
As  far  as  I  had  seen. 

Q.  Now,  I  understand  you  never  had  seen 
the  foreman  do  that  before?  A.  Not  that  I 
know  of. 

Q.   Well,  up  to  the  time  of  the  accident  you 
had  not  had  any  serious  accident  there,  had  you? 
A.   No,  sir. 
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During  the  three  weeks  you  worked 
under  the  foreman,  had  the  machine  been  prop- 
erly blocked?  A.   As  far  as  I  recollect. 

Q.  You,  being  aloft,  could  see  all  the  block- 
ing? A.   Yes,  sir;  I  could  see  it 

Q.  You  never  saw  anything  that  needed 
notifying,  did  you,  before?  A.  Nothing  par- 
ticular. 

The  plaintiff  also  testified  that  he  never  no- 
tified the  defendant  that  the  foreman  was  care- 
less or  incompetent,  or  made  any  complaint 
about  him  to  the  defendant. 

Verdict  was  for  defendant,  and  plaintiff  al- 
leged exceptions. 

Mr.  D.  F.  Kimball,  for  plaintiff: 

The  defendant  was  bound  to  use  due  care, 
both  in  procuring  and  in  retaining  the  foreman 
in  his  employ.  If,  in  the  exercise  of  due  care, 
be  might  have  known  of  the  incompetency  of 
the  foreman,  the  defendant  failed  in  his  duty 
by  retaining  him  in  his  employ. 

The  plaintiff  claims,  therefore,  that  he  ought 
to  have  been  allowed  to  introduce  "evidence 
of  specific  acts  of  carelessness  on  the  part  of 
the  foreman  on  the  same  job  before  the  acci- 
dent happened."  Indeed,  it  would  be  difficult 
to  show  want  of  due  care  in  retaining  an  in- 
competent foreman  in  any  other  way.  The 
plaintiff's  full  rights,  therefore,  were  not  pro- 
tected in  this  regard  by  allowing  evidence 
merely  of  the  foreman's  reputation  for  compe- 
tency in  his  position. 

Oilman  v.  Eastern  \R.  B.  Co.  18  Allen,  440; 
Arkerson  v.  Dennison,  117  Mass.  407;  Cayterv. 
Taylor,  10  Gray,  275;  Pott  v.  Boston,  141  Mass. 
189,  1  New  Eng.  Rep.  542. 

In  regard  to  the  ruling  concerning  the  plain- 
tiff's knowledge  of  defendant's  incompetency, 
the  plaintiff  is  aware  that  the  following  deci- 
sions seem  perhaps  to  sustain  the  correctness  of 
part  of  said  rulings;  but  plaintiff  claims  that 
the  court  has  neveryet  gone  to  the  full  extent  of 
the  ruling  made.  Even  if  the  court  should  now 
do  so,  plaintiff  claims  that  a  refusal  to  admit 
the  evidence  referred  to  in  point  1  greatly 
prejudiced  his  case  before  the  jury. 

Farwell  v.  Boston  <t  W.  R.  B.  Corp.  4  Met. 
55;  Osborne  v.  Morgan,  180  Mass.  102. 

Messrs.  Land  A  Welch,  for  defendant: 

Carelessness  or  negligence  of  a  fellow-servant 
is  not  sufficient  to  render  the  master  liable  to  a 
fellow-servant,  unless  it  amounts  to  incompe- 
tency. That  is  one  of  the  risks  the  fellow-ser- 
vant takes  upon  himself. 

Ridley  v.  Belcher  Silver  Min.  Co.  8  Sawy. 
487;  Farwell  v.  Boston  &  W.  R.  B.  Corp.  4  Met 
48,  57;  Hayes  v.  Western  B.  B.  Corp.  8  Cash. 
270. 

The  offer  to  prove  specific  acts  of  careless- 
ness on  the  part  of  this  foreman  on  this  same 
job  before  this  accident  happened  was  clearly 
incompetent 

Bobtnson  v.  Fitchburg  <fe  W.  B.  B.  Co.  7  Gray, 
92;  Collins  v.  Inhabitants  of  Dorchester,  6  Cush. 
896;  Maguire  v.  Middlesex  B.  B.  Co.  115  Mass. 
289. 

The  plaintiff  is  guilty  of  negligence,  and  not 
in  the  exercise  of  ordinary  care,  if  he  knows 
the  foreman  was  incompetent,  etc.,  and  con- 
tinues to  work  under  bim  without  informing  the 
employer  of  it;  he,  being  a  colaborer,  assumes 
the  risks  of  all  the  conditions  that  are  known  to 
him;  and,  further,  he  is  acting  in  bad  faith  to- 
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wards  his  employer  if  he  does  not  notify  him  of 
incompetency  of  the  coworkman,  if  it  exists, 
and  he  knows  it. 

2  Thorn  p.  Neg.  p.  1008,  and  notes;  Ladd 
v.  New  Bedford  R.  R.  119  Mass.  412;  Coombs  v. 
New  Bedford  Cordage  Co.  102  Mass.  572,  585; 
Sullivan  v.  India  Mfg.  Co.  118  Mass  896;  Dil- 
lon v.  Union  Pac.  R.  R.  Co.  8  Dill.  819;  Pat- 
tenon  v.  Pittsburg  A  C.  R.  R.  Co.  78  Pa.  889; 
8t.  Louis  &  S.  E.  R.  Co.  v.  Brit*,  72  111.  256, 
861;  Davie  v.  Detroit  <t  M.  R.  R.  Co.  20  Mich. 
105, 124  et  eeq.;  Wright  v.  N.  T.  Cent.  R.  R. 
Co.  26  N.  Y.  564,  566,  567;  Skipp  v.  Eastern 
Counties  R.  Co.  9  Wels.  H.  &  C.  228. 

It  was  the  duty  of  the  court  to  instruct  the 
jury  in  all  the  law  pertaining  to  the  case, 
whether  requested  or  not.  This  is  not  a  mat- 
ter of  exception;  requests  are  only  made  as  a 
matter  of  convenience  to  both  court  and  coun- 
sel. 

Vaughn  v.  Porter,  16  Vt.  266. 

DeTens,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  permitted  to  put  in  evi- 
dence the  reputation  of  the  foreman  for  skill 
and  competency,  by  whose  carelessness  he  al- 
leged that  he  was  injured  while  in  the  employ 
of  the  defendant.  As  the  defendant  was  bound 
to  use  due  care,  both  in  procuring  and  retain- 
ing a  suitable  person  as  the  foreman  in  his  em- 
ploy, this  evidence  was  properly  admissible. 
The  plaintiff  desired  further  to  put  in  testi- 
mony as  to  certain  specific  acts  of  carelessness 
on  the  part  of  the  foreman  while  engaged  in 
the  same  job,  and  before  the  accident  happened. 
This  was  properly  excluded.  Because  a  ser- 
vant may  have  been  guilty  of  negligence  on 
certain  specified  occasions,  it  by  no  means 
follows  that  he  was  on  the  occasion  in 
question,  or  that  he  might  not  ordinarily 
be  a  careful  and  skillful  workman,  and 
properly  employed  as  such.  The  investigation 
of  other  individual  acts  of  alleged  carelessness 
on  the  foreman's  part  would  have  a  necessary 
tendency  to  confuse  the  case  by  collateral  in- 
quiries, to  protract  it  indefinitely  if  those  in- 
quiries were  carefully  made,  and  to  mislead 
and  distract  a  court  or  lury  from  the  true  is- 
sue. Robinson  v.  Fitehburg  <Ss  W.  R.  R.  Co. 
7  Gray,  92;  Maguire  v.  Middlesex  R.  R.  Co. 
115  Mass.  289 

The  ruling  that  if  the  plaintiff  knew  that  the 
foreman  was  a  careless  and  improper  man,  un- 
skillful, habitually  careless  ana  negligent,  and 
failed  to  notify  defendant  of  those  facts,  but 
continued  in  the  service,  he  could  not  recover 
for  an  injury  resulting  from  such  carelessness, 
as  he  understood  fully  the  hazards  of  the  busi- 
ness, and  assumed  this  extra  risk  and  hazard, — 
was  correct.  Even  if  this  ruling  was  not  re- 
quested by  defendant,  it  was  appropriate  to  the 
matter  in  Issue.  The  judge  in  giving  those  in- 
structions which  he  deems  adapted  to  a  proper 
decision  is  not  limited  by  the  requests  made 
to  him.  It  is  a  familiar  principle  that  if  a 
servant  capable  of  contracting  for  himself,  and 
with  full  notice  of  the  risks  he  may  run,  un- 
dertakes a  hazardous  employment,  or  to  put 
himself  in  a  hazardous  position,  or  to  work 
with  defective  tools  or  appliances,  no  liability 
is  incurred  by  the  master  for  injuries  incurred 
from  these  hazards.  Coombs  v.  New  Bedford 
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Cordage  Co.  102  Mass.  572,  585;  SuUivan  v. 
India  Mfg.  Co.  118  Mass.  896;  Ladd  v.  New 
Bedford  R.  R.  Co.  119  Mass.  412;  Osborne  v. 
Morgan,  130  Mass.  102;  Leary  v.  Boston  &  A. 
It  k.  Co.  189  Mass.  580;  Taylor  v.Carew  Mfg. 
Co.  140  Mass.  150, 1  New  Eng.  Rep.  210;  Linch 
v.  Sagamore  Mfg.  Co.  148  Mass.  206,  8  New 
Eng.  Rep.  822. 

In  a  similar  way,  if  a  workman  knows  that 
the  foreman  under  whom  he  is  working  is  in- 
competent, but  continues  to  work  under  him, 
making  no  complaint  to  the  master  and  not 
calling  his  attention  to  it,  he  must  be  held  to 
have  assumed  the  risk  and  hazard  arising 
therefrom  Davis  v.  Detroit  &  M.  R.  R.  Co.  20 
Mich.  105. 

Exceptions  overruled. 


William  H.  CLARK 
v. 

Mary  E.  FONTAIN  et  at. 

Where,  by  the  terms  of  the  agreement  in 
the  mortgage,  the  grantee  is  to  re- 
lease from  tune  to  time,  whenever  re- 
quested, any  portion  of  the  land,  on 
being  paid  at  the  rate  of  50  cents  per 
foot;  and  the  plaintiff  has  offered  to  pay 
the  amount  thus  fixed  for  the  release ; 
and  the  defendant  has  refused  to  exe- 
cute a  release  except  upon  the  payment 
of  a  larger  sum ;  ana  no  interest  was  stip- 
ulated for  in  the  agreement,  and  it  is  ap- 
parent that  none  was  intended  to  be  paid 
by  the  owners  of  the  several  lots, — a  rul- 
ing on  the  hearing,  that  the  interest 
did  not  begin  to  run  until  the  time  of 
the  decree  fixing  the  amount  to  be 
paid,  was  affirmed. 


(Suffolk  Filed  March  28, 1887.) 

APPEAL  by  defendant  from  a  decree  of 
a  single  justice  of  the  Supreme  Judicial 
Court  in  favor  of  plaintiff  in  a  bill  in  equity 
to  redeem  premises  from  the  lien  of  a  mort- 
gage and  to  compel  a  release  of  the  same.  Af- 
firmed. 

This  was  originally  a  bill  in  equity  filed  by 
William  H.  Clark  against  Mary  E.  Fontain,  to 
restrain  the  foreclosure  of  a  mortgage  on  a 
parcel  of  land,  and  to  compel  the  mortgagee  to 
release  the  land  from  the  mortgage. 

The  original  case  was  heard  oef ore  Colt,  J., 
who  reported  it  for  the  consideration  of  the  full 
court,  on  the  following  facts: 

On  November  7,  1870,  Horace  Sargent  and 
Prentice  Sargent,  being  the  owners  of  a  parcel 
of  land  in  Boston,  mortgaged  the  same  to  the 
defendant,  by  a  deed  recorded  November  18, 
1870,  and  containing  the  following  clause : 
"The  grantee,  for  herself,  her  heirs,  executors, 
administrators,  and  assigns,  hereby  agrees  with 
the  grantors,  their  legal  representatives  and 
assigns,  that  she  will  release  from  time  to  time, 
whenever  requested,  any  portion  or  portions  of 
said  land,  *  *  *  on  being  paid  therefor  at  the 
following  specified  rates,  viz. :  for  upland  *  *  * 
at  the  rate  of  50  cents  per  foot,  *  *  *  and  all 
sums  so  paid  for  releasing  said  land  *  *  *  shall 
be  indorsed  on  the  mortgage  notes  *  *  *  and 
be  so  much  paid  on  the  mortgage  debt.  Pro- 
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vided  always  that  the  mortgagee  shall  not  be 
required  to  release  under  the  foregoing  provi- 
sions so  as  to  impair  this  mortgage  as  security 
for  the  part  of  the  mortgage  debt  remaining 
unpaid." 

After  the  mortgage  was  given,  the  mortga- 
gors divided  the  land  into  houselots,  and  on  Jan- 
uary 14,  1878,  conveyed  to  the  plaintiff,  by  a 
deed  of  warranty,  which  was  recorded  on  Jan- 
uary 15,  1873,  one  of  said  houselots,  contain- 
ing 1,200  feet,  which  lot  is  the  one  in  regard  to 
which  the  plaintiff  seeks  relief.  On  January 
14,  1874,  the  mortgagors  conveyed  to  Margaret 
Smith,  by  a  deed  of  warranty  recorded  on 
March  14,  1874,  another  of  said  lots,  also  con- 
taining l,200Jfeet.  Prior  to  either  of  these  two 
deeds,  the  mortgagors  had  erected  upon  each 
of  the  two  lots  conveyed,  which  were  upland, 
a  dwelling-house  of  the  value  of  $3,000;  and, 
at  the  date  of  the  deed  to  the  plaintiff,  there 
was  due  upon  said  mortgage  a  sum  not  exceed- 
ing $2,100. 

The  jest  of  the  premises  conveyed  by  the 
mortgage  consists  of  vacant  upland,  the  value 
of  which  does  not  exceed  $1,000  and  which 
still  remains  in  the  hands  of  the  mortgagors, 
who  are  insolvent. 

The  mortgage  became  due  on  November  7, 
1876.  At  the  time  of  the  deeds  to  the  plaintiff 
and  Smith,  the  mortgagors  did  not  disclose  the 
fact  of  the  existence  of  the  mortgage;  and 
neither  the  plaintiff  nor  Smith  knew  of  such 
mortgage  until  March  4,  1878. 

On  March  2, 1878,  the  defendant  advertised 
the  whole  of  the  estate  described  in  said  mort- 
gage for  sale  on  March  26,  1878,  under  the 
power  of  sale  contained  in  said  mortgage,  there 
having  been  a  breach  of  the  condition  thereof, 
and  notified  the  plaintiff,  Smith,  and  the  mort- 
gagors, of  such  proposed  sale. 

The  plaintiff,  hearing  that  Smith  bad  de- 
manded of  the  defendant  a  release  of  the  Smith 
lot  upon  payment  of  50  cents  per  foot  therefor, 
notified  both  the  defendant  and  Smith  of  his 
deed  from  the  mortgagors,  and  protested  against 
the  Smith  lot  being  released  unless  the  defend- 
ant first  released  the  plaintiff's  lot,  or  applied 
the  full  value  of  the  Smith  lot  and  said  vacant 
land  toward  the  payment  of  the  mortgage.  On 
March  14,  1878,  after  such  notice  and  protest 
to  the  defendant  and  Smith,  the  defendant  did 
release  the  Smith  lot  to  Smith  for  the  sum  of 
$600  paid  by  him .  At  the  time  of  such  release, 
the  fair  market  value  of  the  Smith  lot  was 
$8,500,  and  the  value  of  the  vacant  land  cov- 
ered by  said  mortgage  and  never  conveyed  by 
the  mortgagors  was  $1,000,  and  the  value  of 
the  plaintiffs  lot  was  $8,500. 

In  the  deed  of  the  Smith  lot  from  the  mort- 
gagors to  Smith,  and  in  said  release  to  Smith, 
the  land  is  described  as  bounded  "northeaster- 
ly by  the  estate  of  W.  H.  Clark,  60  feet." 

The  plaintiff  contended  that  the  defendant 
should  be  held  to  have  received  the  full  value 
of  the  Smith  lot,  or  so  much  thereof  as  should 
be  sufficient  to  pay  said  mortgage,  or  so  much 
thereof  as  would,  with  the  vacant  land  still 
held  by  the  mortgagors,  pay  said  mortgage; 
and  asked  that  the  defendant  be  decreed  to  re- 
lease the  plaintiff's  lot  from  the  operation  of 
said  mortgage. 

The  court,  on  these  facts,  in  an  opinion  re- 


ported in  185  Mass.  464,  held  that  the  plaintiff 
could  procure  a  release  by  the  payment  of  the 
specified  sum,  which  he  had  not  offered  to  do, 
the  bill  being  brought  solely  to  compel  a  re- 
lease of  the  land  from  the  mortgage  without 
any  payment  by  him;  and  ordered  the  bill  to 
stand  to  allow  plaintiff  to  move  to  amend  by 
making  it  a  bill  to  redeem;  if  such  amendment 
should  not  be  allowed,  the  bill  to  be  dismissed 
with  costs. 

Plaintiff  amended  his  bill  by  adding  Mar- 
garet Smith  as  defendant,  alleging  the  facts  set 
forth  in  a  previous  bill  and  also  the  tender  of 
$600  and  refusal  of  defendant  to  accept  the 
same;  and  asked  that  it  be  determined  what 
sum,  if  any,  the  plaintiff  should  be  required  to 
pay  the  defendant  Fontain  to  redeem  bis  lot 
from  said  mortgage;  and  that  Fontain,  upon 
being  paid  such  sum,  might  be  required  to  exe- 
cute and  deliver  to  plaintiff  a  release  of  bis  said 
lot  from  said  mortgage. 

The  case  was  again  heard  before  a  single 
justice,  before  whom  the  facts,  as  set  out 
above  and  as  alleged  in  the  amended  bill,  were 
admitted;  and  it  was  ordered  that  the  defend- 
ant execute,  acknowledge,  and  deliver  to  the 
plaintiff  a  release  of  his  said  premises  upon 
payntent  to  defendant,  or  into  this  court,  of 
the  sum  of  $600  with  interest  from  the  date 
of  this  decree;  such  release  to  be  of  such  form 
and  tenor  as  to  effectually  release  the  land  from 
all  claims  under  the  mortgage.  From  this  de- 
cree defendant  appealed  to  tne  full  court. 

Mews.  J.  E.  Cotter  and  C.  F.  Jenney, 
for  defendant  Mary  E.  Fontain: 

The  right  of  the  plaintiff  to  redeem  the  said 
estate  from  the  said  mortgage,  without  the  pay- 
ment of  the  full  amount  due  thereon,  if  it  ex- 
ists at  all,  must  depend  upon  the  agreement 
contained  in  the  original  mortgage. 

Apart  from  this  agreement,  no  owner  of  the 
equity  of  redemption  in  a  part  of  the  premises 
conveyed  by  said  mortgage  could  maintain  a 
bill  to  redeem  his  part  of  said  premises,  with- 
out the  payment  of  the  full  amount  due  thereon. 

Taylor  v.  Porter,  7  Mass.  855;  Jones,  Mort. 
§  1063. 

If  the  plaintiff  is  entitled  to  redeem,  as  set 
forth  in  said  decree,  which  is  not  admitted,  he 
should  be  compelled  to  pay  interest  on  the 
amount  named  therein  from  the  date  of  filing 
the  original  bill,  March  23,  1878,  at  least  to  the 
date  of  the  first  decree  in  this  case,  September 
19,  1883.  During  all  this  time,  the  plaintiff 
prevented  the  defendant  from  foreclosing  said 
mortgage,  and  realizing  thereon.  Up  to  the 
last  date  the  plaintiff  never  intended  or  offered 
to  pay  to  the  defendant  any  amount  whatever 
in  redemption  of  his  premises.  During  all  this 
time,  the  interest  due  the  defendant  was  in- 
creasing, thus  impairing  the  security,  although 
the  defendant  was  rightfully  resisting  the 
plaintiff's  claim,  as  has  already  been  decided. 
The  plaintiff's  act  prevented  the  defendant  from 
realizing  anything  upon  her  security,  and  he  is 
not  now,  in  equity  and  good  conscience,  entitled 
to  redeem  without  paying  interest  upon  said 
amount,  by  way  of  compensation  for  the  injury 
and  delay  he  has  caused  the  plaintiff. 

Fraier  v.  Bigelow  Carpet  Co.  141  Mass.  126, 
1  New  Eng.  Rep.  525. 

Mr.  N.  W.  Bragg,  for  plaintiff. 
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Gardner,  J.,  delivered  the  opinion  of  the 
tourt: 

When  this  case  was  last  before  the  court,  it 
was  decided  that  the  hill  was  to  stand  to  allow 
the  plaintiff  to  amend  by  making  it  a  bill  to 
obtain  a  release  from  the  mortgage.  Clark  v. 
Fontain,  185  Mass.  484.  The  bill  has  accord- 
ingly been  amended. 

The  opinion  in  the  former  case  contained  the 
following  language,  at  page  468:  "  The  plain- 
tiff can  procure  a  release  by  the  payment  of  the 
specified  sum;  *  *  *  the  plaintiff  appears  to 
have  a  right  to  redeem  upon  the  payment  of 
the  agreed  sum  per  foot,  and  the  bill  is  to 
stand  to  allow  him  to  move  to  amend  by  mak- 
ing it  a  bill  to  redeem."  The  words  "  right  to 
redeem."  and  "  bill  to  redeem  "  mean  the  same 
as  "  right  to  obtain  a  release  "  and  "  bill  to  ob- 
tain a  release."  The  court  expressed  the  opin- 
ion that  the  plaintiff  was  entitled  to  a  release 
upon  the  payment  of  the  agreed  sum  per  foot, 
and  the  bill  was  ordered  to  stand  to  enable 
the  plaintiff  to  amend  bis  bill  accordingly. 
Upon  consideration,  we  think  that  the  plain- 
tiff is  entitled  to  a  release  from  the  mort- 
gage upon  the  payment  of  the  stipulated  price 
per  foot 

The  defendant  contends  that  she  is  entitled 
to  interest  on  the  sum  of  $600,  which  is  the 
amount,  at  50  cents  per  foot,  of  the  number  of 
feet  in  plaintiffs  land,  from  the  date  of  filing 
the  original  bill.  By  the  terms  of  the  agree- 
ment in  the  mortgage,  the  grantee  agrees  that 
she  will  release  from  time  to  time,  whenever 
requested,  any  portion  of  the  land,  on  being 
paid  at  the  rate  of  50  cents  per  foot;  and  all 
such  sums  shall  be  indorsed  on  the  mortgage 
notes  and  be  so  much  paid  on  the  mortgage  debt. 

The  agreement  is  to  release  whenever  re- 
quested, on  being  paid  the  specified  sum.  The 
original  bill  was  to  restrain  the  foreclosure  of 
the  mortgage  on  the  plaintiff's  land,  and  to 
compel  the  mortgagee  to  release  the  land  from 
the  mortgage.  The  amended  bill  offers  to  pay 
$600,  the  stipulated  price  per  foot,  for  a  release 
of  the  plaintiff's  land  from  the  mortgage.  The 
plaintiff  has  offered  to  pay  the  amount  for  a 
release,  and  the  defendant  has  refused  to  ex- 
ecute a  release  except  upon  the  payment  of 
a  larger  sum.  No  interest  is  specified  in  the 
agreement,  and  it  is  apparent  that  none  was 
intended  to  be  paid  by  the  owners  of  the  sev- 
eral lots.  It  is  difficult  to  determine,  if  interest 
i«  to  be  paid,  at  what  time  it  is  to  begin  to  run. 

The  release  was  to  be  given  "  whenever  re- 
quested," on  being  paid  the  specified  sum. 
The  plaintiff  has  requested  a  release,  and  the 
defendant  has  refused  to  give  one  upon  the  pay- 
ment of  the  amount  offered. 

At  the  hearing  before  a  single  justice,  it  was 
found  and  determined,  in  substance,  that  there 
was  no  agreement  to  pay  interest,  and  that 
therefore  it  did  not  begin  to  run  until  the  time 
of  the  decree  fixing  the  amount  to  be  paid.  A 
majority  of  the  court  are  of  opinion  that  there 
is  no  error  in  this  determination. 

Decree  affirmed. 

Mary  ELLIOT 
D.  A.  BARRETT 


A  romJ-eatjtte  broker  who  has  made  a  pa- 
2  Mass.  N.  E.B..V.  iv.  12 


rol  contract  of  sale  of  realty  cannot,  after 
his  principal  has  contracted  to  sell  the 
land  to  another  purchaser,  and  has  so 
informed  the  broker,  make  such  a  mem- 
orandnm  as  will  take  the  case  out  of 
the  Statute  of  Frauds. 

(Middlesex  Filed  March  28,  1887.) 

ON  report.   Judgment  for  defendant. 
Action  of  contract  to  recover  damages  for 
the  refusal  by  defendant  to  couvey  to  plaintiff 
certain  real  estate  in  Melrose. 

At  the  trial  in  the  superior  court,  before 
Blodgett,  J.,  without  a  jury,  the  following  facts 
appeared: 

One  Hannaford,  a  real-estate  broker,  testified 
that  the  defendant,  in  the  year  1882,  placed  cer- 
tain real  estate  in  his  hands  forsale,  and  that  he 
sold  it  in  the  fall  of  1882;  that  it  subsequently 
came  back  to  the  defendant,  and  remained  in 
the  hands  of  Hannaford  for  sale;  that  shortly 
before  October  18,  1883,  he  had  negotiations 
with  one  J.  M.  Elliot,  the  husband  of  the  plain- 
tiff, who  testified  he  was  acting  for  the  plaintiff, 
for  a  sale  of  the  premises;  that  he,  said  Hanna- 
ford, made  an  oral  contract  with  the  plaintiff, 
through  her  husband.on  October  12  or  18, 1883, 
to  sell  said  premises  to  the  plaintiff  upon  the 
following  terms:  $100  was  to  be  paid  on  the 
delivery  of  the  deed,  and  $100  was  to  be  paid 
the  1st  of  January  following,  and  $600  during 
the  year  following  the  first  payment  was  to  be 
paid  on  the  second  mortgage;  the  date  of  that 
payment  was  not  fixed,  but  to  be  within  the 
year.  There  was  a  first  mortgage  on  the  place,  of 
$2,000.  The  second  mortgage  was  to  be  $1 ,400, 
all  to  be  paid  within  three  years;  that  some 
time  early  the  following  week,  but  what  day  he 
could  not  state,  he  'made  the  memorandum  of 
said  sale  upon  two  books;  one  upon  a  book  in 
which  he  entered  the  property  when  it  was 

{>laced  in  his  hands  for  sale,  which  was  as  fol- 
ow8: 

"D.  A.  Barrett,  Cedar  Park;  li  story  house, 
10  rooms,  all  modern  conveniences,  cemented 
cellar. 

8192  sqr.  $4,000 
$4,000 
$4,000 

sold  $3,700 
Oct.  18,  sold  for  $8,500 
to  J.  M.  Elliot." 
This  memorandum  above  the  words  "sold 
$8,700"  was  cancelled  by  lines  drawn  through 
and  across  the  figures  and  words.   The  other 
memorandum  was  as  follows: 

"Oct.  5,  J.  M.  Elliot,  Melrose.  Barrett's  C. 
Park. 

Oct.  18,  sold  for  $8,500." 
The  plaintiff  offered  evidence  tending  to 
show  that  she  seasonably  tendered  $100  to 
the  defendant,  as  alleged  in  the  declaration, 
and  demanded  a  deed  of  the  premises,  which 
the  defendant  refused  to  give.  It  appeared 
that  October  18  was  Saturday,  and  that  on 
that  day  the  defendant  made  a  contract  for 
the  sale  of  said  premises  to  another  party, 
through  another  broker,  and  so  informed  Hanna- 
ford on  the  evening  of  the  thirteenth;  and  that 
said  Hannaford  on  Monday,  the  15th  day 
of  October,  gave  the  key  of  said  premises  to 
J.  M.  Elliot,  and  he  on  that  day  went  into  the 


Digitized  by  VjV 


178 


New  England  Rkpoktkr — Sup.  Jud.  Ct.  of  Massachusetts. 


Fkb., 


house  od  said  premises.  Upon  the  foregoing 
evidence  the  court  ruled  that  the  action  coulu 
"not  be  maintained,  and  found  for  the  defend- 
ant, to  which  ruling  the  plaintiff  excepted;  and 
at  her  request,  and  with  the  consent  of  the  de- 
fendant, the  court  reported  the  case  for  the 
determination  of  the  supreme  judicial  court. 
Mr.  A.  V.  Lynde,  for  plaintiff: 
The  memorandum  made  by  the  broker,  Han- 
naford,  in  his  books,  was  sufficient  to  take  the 
case  out  of  the  operation  of  the  Statute  of 
Frauds. 

The  authority  of  the  broker  to  act  for  the  de- 
fendant was  complete,  and  is  shown  by  the 
entry  in  bis  books,  at  defendant's  request,  of 
the  estate  for  sale,  by  the  fact  of  the  broker 
having  once  before  sold  it  for  a  larger  sum,  and 
the  reconveyance  to  the  defendant,  and  return 
of  the  estate  for  sale  to  his  hands. 

Coddington  v.  Ooddard,  16  Gray,  442. 

Although  the  contract  was  chiefly  oral  in  this 
case,  yet  "the  note  or  memorandum"  of  the 
contract  made  by  the  broker  was  sufficiently 
explicit  to  bind  the  defendant. 

Hawkins  v.  Chace,  19  Pick.  508;  Williams  v. 
Bacon,  2  Gray,  887;  Salmon  F.  Mfg.  Co.  v. 
Ooddard,  14  How.  446  (55  U.  8.  bk.  14,  L.  ed. 
498);  Coddington  v.  Ooddard,  supra. 

The  price  and  description  of  the  property 
sold  were  a  sufficiently  definite  "memorandum. 

Oowen  v.  Klaus,  101  Mass.  453;  Hurtey  v. 
Brown,  98  Mass.  545-547;  Mead  v.  Parker,  115 
Mass.  418. 

Messrs.  Wiggin  A  Fern  aid,  for  defendant: 
If  the  memorandum  made  by  the  broker, 
Hannaford,  had  been  duly  executed  and  de- 
livered, so  as  to  constitute  evidence  of  any  con- 
tract; and  was  otherwise  sufficient, — it  does  not 
support  the  plaintiffs  declaration,  because  it 
proves  a  contract  varying  i»  substance  from  the 
contract  declared  upon.  The  memorandum 
shows  a  contract  between  the  defendant  and 
J.  M.  Elliot,  instead  of  a  contract  between  him 
and  the  plaintiff,  Mary  Elliot;  and  parol  evi- 
dence is  not  admissible  to  substitute  one  name 
for  the  other.  It  also  shows,  by  its  legal  con- 
struction, a  sale  of  the  premises  for  $3,500, 
cash,  and  not  for  $100  dollars,  cash,  and  the  bal- 
ance upon  time;  which  was  the  contract  de- 
clared upon,  proved  by  the  oral  testimony  of 
Hannaford,  and  the  contract  the  plaintiff  of- 
fered to  perform. 

Gardner  v.  Eazellon,  121  Mass.  494;  Ryanv. 
HaU,  18  Met.  520;  Riley  v.  Farnswortft,  116 
Mass.  228. 

The  memorandum  was  never  delivered  to 
the  plaintiff  as  the  defendant's  agreement. 
Parker  v.  Parker,  1  Gray,  409. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

There  was  no  memorandum  signed  by  the 
defendant,  "or  by  some  person  thereunto  by 
him  lawfully  authorized,  as  required  by  the 
Statute  of  Frauds.   Pub.  Stat.  chap.  78,  §  1. 

Hannaford  made  no  memorandum  until  after 
the  defendant  had  contracted  to  sell  the  land 
to  another  purchaser,  and  had  so  informed 
Hannaford,  whereby  his  authority  ceased. 
Moreover,  the  contract  as  made  by  Hannaford 
was  not  expressed  in  either  memorandum. 
The  terms  of  sale  were  omitted.  If  Hannaford 
was  authorized  to  make,  in  behalf  of  the  de- 
868 


fendant,  the  contract  as  testified  to  by  him,  he 
was  not  authorized  to  make  a  memorandum  of 
it  which  differed  in  respect  to  the  terms  of  sale. 
Morton  v.  Dean,  18  Met.  885;  Coddington  v. 
Ooddard,  16  Grav,  486,  448,  445;  Doddv.  Far- 
low,  11  Allen,  426;  Boardman  v.  Spooner,  13 
Allen,  858.  These  objections  are  sufficient  to 
defeat  the  action,  without  considering  others. 
Judgment  for  defendant. 


Samuel  F.  TOWLE  et  at.,  Exrs., 
v. 

Sarah  DELANO  et  at, 

1.  Where  the  construction  of  a  clause  in 
a  will  is  difficult  on  account  of  meagre, 
involved,  or  contradictory  phraseology, 
the  true  meaning  of  the  testator  may 
be  sometimes  ascertained  by  examining 
other  provisions. 

2.  When  a  clause  in  a  will  is  in  itself  intel- 
ligible and  expressed  in  apt  words,  a 
court  cannot  speculate  on  the  mo- 
tives which  might  have  governed  the 
testator,  or  conjecture  that  he  has 
failed  to  express  his  motive,  and  thus 
supply  it. 

8.  In  a  clause  of  a  will  directing  the  pay- 
ment of  an  annuity  to  the  mother  of 
the  testator's  two  daughters  during  her 
life,  and  to  the  said  daughters  of  the 
testator  "  so  long  as  both  they  and  their 
said  mother  shall  all  live,"  it  is  impos- 
sible to  supply  the  words  "during 
their  respective  lives,"  where  the  subse- 
quent clause  provides  for  the  contin- 
gency of  one  of  the  daughters  dying  be- 
fore the  mother. 

4.  Where  the  clause  also  provides  that 
upon  the  death  of  either  of  the  daugh- 
ters there  shall  be  paid  to  the  children 
of  her  body,  or  child  of  her  body  if  but 
one,  and  if  more  than  one  in  equal  shares 
and  proportions,  the  sum  of  $10,000,  but 
that  if  such  daughter  shall  die  and  shall 
not  leave  a  child  living  at  the  time  of 
her  death,  the  testators  brother  shall 
retain  said  sum  of  $10,000  to  his  own  use; 
and,  at  the  time  a  suit  in  equity  was 
brought  for  the  sale  of  certain  lands  loa- 
the payment  of  the  charges  and  annui- 
ties created  by  the  will,  the  mother  had 
died  leaving  one  of  the  daughters,  a 
widow  aged  51  years,  with  living  is- 
sue, and  the  other  daughter  unmarried, 
aged  58  years  and  9  months,  without 
issue,— it  was  directed  that  a  fund  of 
$10,000  should  be  set  aside  to  be  paid  to 
the  children  of  the  widowed  daughter 
at  her  decease;  but  that  neither  she  nor 
her  sister  should  receive  the  annuity 
after  the  death  of  the  mother;  and  that 
the  further  sum  of  $10,000  should  be  set 
aside  for  the  future  children  of  the  un- 
married daughter  should  she  leave  issue; 
and  that  sufficient  lands  should  be  sold 
for  these  purposes. 

5.  Although  the  testator  made  no  gift  in 
terms  of  the  income  of  the  $10,000,  which 
income  might  accrue  after  the  death  of 
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the  mother  and  before  the  death  of  a 
daughter  surviving  the  mother,  when 
the  principal  sum  would  become  pay- 
able to  the  daughter's  children  should 
she  leave  any,  it  cannot  be  said  that, 
because  the  testator's  brother  is  thus  to 
retain  the  $10,000  to  his  own  use,  it 
therefore  must  be  inferred  that  the  an- 
nuity to  the  daughter  should  be  con- 
tinued during  this  period  because  it 
would  approximate  the  interest  of  that 
sum,  and  that  the  testator  has  thus  in- 
dicated an  intention  that  his  brother 
should  not  have  the  income  or  interest 
during  this  time. 

(Suffolk  Filed  February  25, 1887.) 


ON  report. 
Bui  in  equity  brought  under  Stat.  1879, 
chap.  125  (Pub.  Stat  chap.  120,  §  122),  by 
Samuel  F.  Towle  and  others,  executors  of 
David  Miller,  against  Sarah  Delano,  Maria  D. 
Miller,  Altnira  D.  Moore,  and  the  minor  chil- 
dren of  the  latter,  for  the  sale  of  certain  lands 
for  the  payment  of  charges  and  annuities  cre- 
ated by  the  fifth  clause  of  the  will  of  William 
Miller)  deceased,  which  clause  was  as  follows: 
"  Fifth.  I  give,  devise,  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  estate,  real, 
personal,  or  mixed,  of  which  I  shall  be  seised 
and  possessed,  or  to  which  I  shall  be  entitled  at 
time  of  my  decease,  to  my  said  brother,  David 
Miller,  to  have  and  to  hold  the  same  to  him, 
the  said  David  Miller,  his  heirs  and  assigns,  for- 
ever, upon  the  condition  nevertheless  and  sub- 
ject to  the  charges  and  payments  following, 
viz.:  that  he  or  bis  executors,  administrators, 
heirs,  or  assigns  pay  annually  to  Sarah  Delano, 
mother  of  my  two  illegitimate  children.  Maria 
D.  Miller  ana  Almira  D.  Miller,  all  of  Roxbury, 
during  her  life,  the  sum  of  $200,  and  the  sum  of 
$500  annually  to  each  of  my  above-named  ille- 
gitimate daughters,  so  long  as  both  they  and 
their  said  mother  shall  all  live;  and,  after  the 
death  of  either  of  my  said  daughters,  that  he 
or  they  pay  to  the  survivor  of  them,  my  said 
daughters,  during  the  life  of  their  said  mother, 
the  sum  annually  of  $600;  and  that  on  the 
death  of  my  said  illegitimate  daughter  Maria 
D.  Miller,  he  or  they  pay  to  the  children  of  her 
body,  or  child  of  her  body,  if  but  one,  and  if 
more  than  one  in  equal  shares  and  proportions, 
the  sum  of  $10,000,  to  have  and  to  hold  the 
same  to  him,  her,  or  them,  to  his,  her,  or  their 
sole  use  and  behoof  forever.  My  meaning  is 
that  the  said  sum  of  $10,000  be  paid  to  the 
child  of  her  body  if  but  one  living,  or,  if  more 
than  one,  that  the  said  sum  of  $10,000  be 
divided  between  said  children  share  and  share 
alike.  But,  if  my  said  daughter  shall  die  and 
shall  not  leave  a  child  living  at  the  time  of  her 
death,  that  my  said  brother  retain  said  sum  of 
$10,000  to  his  own  use  forever;  and  that,  on  the 
death  of  my  said  daughter  Almira  D.  Miller, 
the  said  David  Miller  or  his  executors,  admin- 
istrators, heirs,  or  assigns  pay  to  the  child  or 
children  of  her  body  the  sum  of  $10,000;  and, 
if  there  be  more  than  one  child  then  living, 
that  said  children  shall  receive  equal  shares  or 
proportions  of  said  sum  of  $10,000,  tofhave  and 
to  hold  the  same  to  him,  her,  or  them,  to  his, 
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her,  or  their  sole  use  and  behoof  forever.  But, 
in  case  my  said  daughter  shall  die  leaving  no. 
child  of  her  body  alive,  that  my  said  brother 
shall  retain  said  sum  of  $10,000  to  his  own  use." 

The  case  was  heard  in  the  supreme  judicial 
court,  before  Dcvens,  J.,  where  the  following 
facts  appeared: 

Portions  of  the  lands  originally  in  question 
in  this  cause  have  been  sold  from  time  to  time 
in  accordance  with  interlocutory  decrees  of 
this  court,  under  direction  of  the  special  mas- 
ter and  by  consent  of  parties;  and  the  annui- 
ties accruing  under  the  fifth  clause  of  the  will, 
up  to  May  1,  1885,  have  been  paid  from  the 
proceeds  of  such  sales,  but  the  annuities  accru- 
ing May  1,  1886,  have  not  yet  been  paid. 
About  99,000  square  feet  of  land  on  Edge  wood 
Street  in  the  Roxbury  district  of  Boston,  of  the 
value  of  $81,500,  now  remain  unsold. 

The  said  Sarah  Delano  referred  to  in  the  will 
died  June  27,  1886;  Almira  D.  Miller,  also  re- 
ferred to  therein,  is  now  named  Almira  D. 
Moore,  is  a  widow  and  has  living  issue,  she  be- 
ing now  aged  51  years;  Maria  D.  Miller,  also 
referred  to  m  said  clause,  is  now  aged  58y  ears  and 
9  months,  having  been  born  in  January,  1888, 
and  has  never  been  married  and  has  never  had 
any  child. 

At  the  hearing  upon  the  question  as  to  the 
terms  upon  which  the  unsold  residue  of  the 
lands  should  be  sold,  the  parties  agreed  that 
sufficient  land  should  be  sold  to  satisfy  the  un- 
paid annuities  accruing  up  to  the  death  of 
Sarah  Delano,  on  June  27,  1886. 

There  were  further  conflicting  claims  as  to 
the  proper  construction  of  said  fifth  clause  of 
the  will  of  William  Miller. 

The  petitioners  contended  that  all  the  annuf- 
ties  ceased  upon  the  death  of  Sarah  Delano, 
and  that,  as  Maria  D.  Miller  had  attained  in  a 
childless  and  unmarried  condition  an  age  at 
which  a  court  of  equity  would  adjudge  her  in- 
capable of  child-bearing,  a  final  decree  should 
be  made  for  the  sale  of  sufficient  land  to  pro- 
duce the  sum  of  $10,000  and  no  more,  and  that 
this  sum  should  be  placed  in  the  hands  of  a 
competent  trustee  to  be  appointed  by  this  court, 
to  be  held  upon  the  following  trusts,  to  wit: 
(1)  to  invest  the  same  in  such  securities  as  are 
defined  by  the  law  for  the  investment  of  the 
funds  of  savings  banks,  and  to  hold  the  same 
during  the  life  of  said  Almira  D.  Moore,  pay- 
ing the  net  annual  income  in  annual  payments 
to  the  persons  entitled  to  the  land  under  the 
will  of  David  Miller;  and  (2)  upon  the  decease 
of  said  Almira  D.  Moore  to  divide  said  princi- 
pal sum  of  $10,000  among  the  children  of  her 
body,  upon  the  terms  set  forth  in  said  fifth 
clause  of  the  will  of  William  Miller. 

The  respondents,  on  the  contrary,  contended: 
(1)  that,  notwithstanding  the  death  of  said 
Sarah  Delano,  the  annuities  created  by  the  will 
of  William  Miller  for  the  benefit  of  his  two  ille- 
gitimate daughters  continue  during  the  life  of 
each  of  said  daughters  respectively  at  the  rate 
of  $600  per  annum  for  each;  (2)  that  it  cannot 
now  be  determined  upon  the  foregoing  facts 
that  no  sum  of  $10,000  should  be  set  apart  for 
such  child  or  children  as  may  be  hereafter  born 
of  the  body  of  said  Maria  D.  Miller;  and  (3) 
that  sufficient  land  should  be  hereafter  sold  to 
satisfy  said  annuities  and  to  produce  the  sums 
necessary  for  the  children  of  said  Almira  D. 
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Moore  and  the  future  children,  if  any,  of  said 
•  Maria  D.  Miller. 

The  court  reserved  the  case  upon  the  fore- 
going facts  for  the  consideration  of  the  full 
court. 

Messrs.  M.  9c  C.  A.  Williams,  for  peti- 
tioners: 

The  plain  and  natural  construction  of  the  will, 
from  the  literal  meaning  of  the  words,  is  that 
the  annuities  were  given  only  during  the 
mother's  life,  and  ceased  upon  her  death;  hence, 
our  opponents  are  compelled  to  ask  the  court  to 
go  outside  the  will,  and,  by  conjecture,  make 
a  new  will  for  the  testator.  But  conjecture 
never  authorizes  the  going  outside  of  a  will;  and, 
if  the  provisions  are  Intelligible  and  clear,  they 
must  be  enforced  as  they  stand,  without  the 
addition  or  suppression  of  words. 

Jarm.  Wills,  Rule  19;  2  Wms.  Exrs.  1084, 
1085;  Metcalf  v.  Framingfiam  Parish,  138  Mass. 
874. 

"  The  decision  of  this  question  doubtless  de- 
pends upon  the  intention  of  the  testator,  as 
manifested  by  the  words  that  he  has  used,  and 
an  omission  to  express  his  intention  cannot  be 
supplied  by  conjecture." 

Butterfield  v.  Hamant,  105  Mass.  888;  Abbott 
v.  Middleton,  7  H.  L.  Cas.  68. 

We  submit  that,  as  the  language  is  clear,  and 
the  legal  effect  of  such  language  is  unquestion- 
able, our  opponents  have  no  concern  with  the 
reasons  which  led  the  testator  to  use  it.  If  the 
court  should  decide  in  our  favor,  David  Miller's 
inheritance  from  his  brother  will  still  be  what 
the  old  books  call  damnosa  hereditas,  a  burden, 
not  a  blessing.  There  is  no  force  in  the  sug- 
gestion that  the  words  "so  long  as  both  they 
and  their  said  mother  shall  all  live,"  should  be 
construed  disjunctively,  in  such  manner  as  to 
give  the  mother  an  annuity  for  her  life  and  also 
the  daughters  annuities  for  their  lives,  (1)  be- 
cause this  would  ignore  the  use  of  the  word 
"both,"  and  give  no  effect  to  it;  (2)  because  the 
clause  has  nothing  to  do  with  the  mother's  an- 
nuity, that  being  fully  provided  for  by  the  pre- 
vious clause;  and  (8)  because  the  $600  annuity 
for  the  surviving  daughter,  in  case  of  the  death 
of  either,  is  also  limited  to  the  lifetime  of  the 
mother.  There  can  be  no  good  reason  for  fur- 
ther holding  a  fund  of  $10,000  for  children  of 
Maria  D.  Miller,  she  having  attained  the  age  of 
58  years  and  9  months  in  a  childless  condition. 
Although  there  is  no  case  upon  the  subject  in 
the  Commonwealth,  it  is  well  settled  in  Eng- 
land that  a  court  of  equity  will  liberate  a  fund 
upon  the  facts  disclosed.  This  was  done  in  Re 
Widdowi  Trusts,  L.  R.  11  Eq.  408.  See  also 
Forty  v.  Reay,  referred  to  in  Dart,  Vend.  & 
P.  p.  820. 

Messrs.  C.  K.  Fay  and  F.  I.  Amory,  for 

defendants: 

We  claim  that,  by  the  fifth  clause  of  the  will 
of  William  Miller,  annuities  of  at  least  $500 
each  were  given  to  said  defendants  for  their  re- 
spective lives,  and  not  merely  during  the  life  of 
their  mother.  He  intended  to  provide  for  them 
for  their  own  lives,  as  is  manifest  from  the 
whole  will;  and,  such  being  his  intention,  it  is 
submitted  that  said  clause  can  be  so  read  as  to 
carry  it  out.  If  this  sentence  can  be  construed 
so  as  to  deprive  the  daughters  of  any  income 
after  the  death  of  their  mother,  it  may,  with 

870 


equal  propriety,  be  urged  that,  upon  the  death 
of  both  daughters,  the  mother  would  be  de- 

E rived  of  her  income  for  the  rest  of  her  life, 
t  the  clause  above  referred  to  cannot  be  thus 
construed,  the  testator  has  omitted  to  provide, 
in  express  words,  for  his  daughters  after  the 
death  of  their  mother. 

See  Metcalf  v.  Framingham  Parish,  128  Mass. 
870;  Sweeting  v.  Prideaux,  L.  R.  2  Ch.  Div. 
418;  Be  Daniel's  Trust,  L.  R.  1  Ch.  Div.  875; 
Greenwood  v.  Greenwood,  L.  R.  5  Ch.  Div.  954; 
Mellor  v.  Daintree,  L.  R.  83  Ch.  Div.  198. 

Even  if  the  annuities  to  the  daughters  are 
limited  in  express  terms  to  the  mother's  life- 
time, and  no  words  can  be  supplied  to  extend 
their  duration,  nevertheless  the  tact  that  David 
Miller's  interest  in  $10,000  is  postponed  until 
the  death  of  each  daughter  shows  that  he  was 
not  to  have  the  beneficial  interest  therein  be- 
fore that  time,  and,  as  he  is  also  the  residuary 
devisee,  it  would  defeat  the  testator's  expressed 
intention,  unless  some  person  other  than  David 
Miller  should  have  said  beneficial  interest.  In 
such  cases,  the  person  after  whose  life  the  de- 
vise is  limited  takes  a  life  estate  by  implication. 

See  Ralph  v.  Carrick,  11  Ch.  Div.  873;  Maey 
v.  Sawyer,  66  How.  Pr.  881. 

If  the  connection  between  the  beneficial  in- 
terest in  said  $10,000  and  an  annuity  of  $600  is 
not  sufficiently  close,  the  actual  income,  st 
least,  of  said  $10,000  should  be  paid  to  each 
daughter,  and  not  to  the  heirs  of  David  Miller. 

If  Devon  s,]  J*.,  delivered  the  opinion  of  the 
court: 

The  argument  for  defendants  Maria  D. 
Miller  and  Mrs.  Moore  properly  concedes  that, 
without  reference  to  other  parts  of  the  will,  it 
might  be  urged  that  the  clause  relating  to  the 
daughters  of  the  testator  made  no  provision  for 
them,  except  during  the  lifetime  of  the  mother. 
The  residuum  of  the  estate  is  devised  and  be- 
queathed to  David  Miller,  upon  the  condition 
and  subject  to  the  charge  of  paying  to  the  mother 
an  income  of  $200  "during  her  life,"  to  each 
of  the  daughters  a  certain  income  "so  long  as 
both  they  and  their  said  mother  shall  all  live," 
and  it  then  provides  that,  "upon  the  death  of 
either"  of  the  daughters,  a  larger  annuity  shall 
be  paid  to  the  survivor  "during  the  life  of  their 
saia  mother." 

This  is  the  only  provision  made  for  annuities 
to  the  daughters  who  were  not  the  testator's 
legitimate  children,  and  nothing  is  found  in  it 
which  indicates  that  the  duration  of  the  an- 
nuities bequeathed  to  the  daughters  extends 
beyond  the  life  of  the  mother.  On  the  con- 
trary, an  almost  necessary  construction  of  it 
limits  them  to  this  period. 

When  the  construction  of  a  clause  is  difficult, 
on  account  of  meagre,  involved,  or  contradicto- 
ry phraseology,  the  true  meaning  of  the  testator 
may  be  sometimes  ascertained  by  examining 
other  provisions.  But,  even  if  the  clause  in 
question  could  be  held  to  be  of  this  character, 
an  examination  of  other  portions  of  the  will 
does  not  reveal  any  intention  to  extend  the  an- 
nuities beyond  the  life  of  the  mother.  He  has 
given,  by  a  subsequent  clause,  $10,000  to  the 
children  of  either  daughter,  should  she  leave 
children  at  her  decease;  and,  in  the  event  of  the 
death  of  either  daughter  without  children,  the 
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will  provides  that  David  Miller  "shall  retain 
said  sum  of  $10,000,  to  his  own  use."  The 
testator  perhaps  contemplated,  as  suggested 
on  behalf  of  the  daughters,  that  a  fund  of 
$20,000  would  be  required  for  carrying  out 
bis  will  in  regard  to  the  illegitimate  branch 
of  the  family.  But  this  sum  of  $10,000  is  dealt 
with  by  the  will  independently  of  the  provision 
made  thereby  for  the  incomes  to  the  mother 
and  daughters.  Thus,  if  one  of  the  daughters 
had  deceased  during  the  life  of  the  mother, 
leaving  children,  while  the  income  of  the  sur- 
viving sister  would  have  been  increased,  the 
som  of  $10,000  .would  be  at  once  payable  to  her 
children. 

The  testator  has,  indeed,  made  no  gift  in 
terms  of  the  income  of  the  $10,000,  which  in- 
come might  accrue  after  the  death  of  the 
mother  and  before  the  death  of  a  daughter 
surviving  the  mother,  when  the  principal  sum 
would  become  payable  to  the  daughter's  chil- 
dren, should  she  leave  any;  but  it  is  within  the 
scope  of  the  residuary  clause;  and  it  cannot  be 
said  that,  because  David  Miller  is  thus  to  retain 
the  $10,000  to  his  own  use,  it  therefore  must 
be  inferred  that  the  annuity  to  the  daughter 
should  be  continued  during  this  period  because 
it  would  approximate  the  interest  of  that  sum, 
or  that  the  testator  has  thus  indicated  any  in- 
tention that  David  Miller  should  not  have  its 
income  or  interest  during  this  time. 

That  great  latitude  has  been  used  in  con- 
struing the  words  of  a  will,  where  the  inten- 
tion of  a  testator  could,  from  the  whole  con- 
text, be  ascertained,  is  certainly  true;  but  when 
a  clause  is  in  itself  intelligible  and  expressed 
in  apt  words,  we  cannot  speculate  on  the  mo- 
tives which  might  have  governed  the  testator, 
or  conjecture  that  he  has  failed  to  express  his 
intention,  and  thus  supply  it.  Metcalfv.  Fram- 
ingham  Pariah,  128  Mass.  874. 

It  is  impossible  to  read  the  clause  "so  long  as 
both  they  and  their  said  mother  shall  all  live," 
by  supplying  the  words  "during  their  respect- 
ive lives.  This  would  be  to  introduce  words 
which  contradict  those  which  follow  them,  and 
thus  to  control  the  construction  of  the  sentence 
by  the  words  thus  introduced.  The  mother's 
annuity  during  life  has  been  provided  for  by 
the  previous  clause.  Even  if  the  word  "all 
may  sometimes  be  used  in  the  sense  of  "each," 
when  it  follows  the  words  "both  they  and  their 
mother"  the  sentence  is  applied  to  the  life  of 
all  the  three.  The  subsequent  clause  then  pro- 
vides for  the  contingency  of  one  of  the  daugh- 
ters dying  before  the  mother.  We  are  there- 
fore of  opinion  that  a  fund  of  $10,000  should 
be  set  aside  to  be  paid  to  the  children  of  Almira 
D.  Moore,  at  her  decease,  but  that  she  and  her 
sister  are  not  entitled  to  annuities  after  the 
death  of  the  mother,  and  the  further  sum  of 
$10,000  should  also  be  set  aside  for  the  future 
children  of  Maria  D.  Miller,  and  that  sufficient 
land  may  be  sold  for  these  purposes.  Not- 
withstanding the  age  of  Miss  Miller,  and  the 
extreme  improbability  that  she  can  hereafter 
have  offspring,  we  are  not  prepared  to  say  that 
this  fund  should  now  be  liberated,  although 
we  are  aware  that,  under  similar  circumstances, 
this  has  been  done  by  the  English  court  of 
equity.  Lotering  v.  Lovering,  129  Mass.  97;  Re 
Widdowf  Trusts,  L.  R  11  Eq.  408. 

Instructions  accordingly. 
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Charles  C.  BARTON,  Assignee, 
v. 

Reynolds  T.  WHITE  et  at.  ' 

1.  The  statute  relating  to  insolvent  debt* 
ora  includes  patents  as  property  which 
should  pass  to  the  assignee  by  the  as- 
signment; but  as  an  assignee  in  insol- 
vency does  not  acquire  a  title  merely  by 
force  of  the  assignment,  and  without  a 
conveyance  by  the  debtor,  the  assignee 
is  entitled  to  the  aid  of  a  court  of 
equity  in  his  effort  to  require  an  in- 
solvent debtor  to  make  and  execute 
such  instruments  and  writings,  and  do 
all  such  other  lawful  acts  and  things  as 
are  necessary  to  perfect  such  transfer. 

2.  The  words  "by  law  exempt  from  at- 
tachment," in  Pub.  Stat.  chap.  164, 
§  44,  do  not  mean  that  all  the  property 
which  cannot  be  attached  or  seized  on 
execution  shall  not  pass  by  the  assign- 
ment in  insolvency,  Dut  only  such  prop- 
erty as  is  by  statute  exempted  from  at- 
tachment. 

(8uffolk  Piled  March  28, 1887.) 

ON  report.  Decree /or  plaintiff. 
This  was  an  action  brought  by  Charles  C. 
Barton,  as  assignee  of  Reynolds  T.  White, 
against  Reynolds  T.  White,  John  J.  McNutt, 
and  Edward  Hobbs,  to  determine  the  owner- 
ship of  certain  letters  patent,  and  for  a  tempo- 
rary injunction  to  restrain  the  alienation  of  the 
same  pending  the  determination  of  the  suit 

The  complaint  alleged  that  on  September  10, 
1885,  the  plaintiff  was  appointed  assignee  of 
the  estate  of  the  defendant  White,  an  insolvent 
debtor;  and  on  that  day  all  the  estate,  real  and 
personal,  of  said  White,  including  all  the  prop- 
erty of  which'  he  was  possessed,  or  in  which  he 
was  interested,  or  to  which  he  was  entitled  on 
August  15, 1885,  was  assigned  to  him  as  assignee 
by  the  judge  of  the  Court  of  Insolvency  of 
Suffolk  County;  that  among  said  property  were 
three  certain  letters  patent,  which  on  or  before 
September  10,  were  assigned  by  said  White  to 
the  defendant  McNutt,  as  collateral  security  for 
a  loan;  that  said  assignments  to  McNutt  have 
never  been  recorded  in  the  patent  office  as  re- 

Suired  by  law;  and  that  the  plaintiff  is  in- 
brmed  and  believes  that  the  loan  has  been  paid. 
The  plaintiff  further  alleged  on  information 
and  belief  that  said  McNutt  had  assigned  one  of 
said  letters  patent  to  Hobbs.at  request  of  White, 
but  that  the  same  had  never  been  delivered,  and 
that  the  assignment  was  without  consideration 
and  void;  that  McNutt  does  not  claim  any  in- 
terest in  said  letters  patent  and  is  willing  to  as- 
sign the  same  to  plaintiff  with  consent  of  White; 
that  plaintiff  has  demanded  same  of  White, 
but  that  White  refused  and  still  refuses  to  as- 
sign the  same  to  him. 

The  plaintiff  prayed:  (1)  that  the  court  as- 
certain to  whom  said  letters  patent  rightfully 
belonged  on  August  5, 1885,  and  what  interest, 
legal  or  equitable,  said  White  had  therein  on 
that  day;  (2)  that,  if  the  court  found  that  on 
such  day  said  letters  patent  belonged  to  White, 
or  if  assigned  to  White  by  McNutt  for  security 
to  a  loan  which  has  been  paid,  or  if  held  by 
Hobbs  without  consideration,  such  party  or 
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parties  holding  the  legal  title  to  said  patents 
may  be  ordered  by  the  court  to  assign  them  to 
the  plaintiff;  (8)  that  pending  the  determin- 
ation of  the  suit  the  defendant  may  be  enjoined 
from  transferring  or  assigning  said  letters  pa- 
tent. 

A  temporary  injunction  was  accordingly 
granted  by  the  court. 

The  case  was  heard  in  the  supreme  court  by 
Holmes,  J. ,  on  the  complaint  and  demurrer 
and  an  agreement  by  the  parties  that  the  facts 
alleged  in  the  complaint  should  be  admitted  for 
the  purposes  of  the  suit.  The  court  overruled 
the  demurrer,  and,  at  the  request  of  the  de- 
fendants, reported  the  case  to  the  full  court. 

Mr.  J.  E.  Mayn&dier,  for  defendants: 

Letters  patent  are,  by  law,  exempted  from 
attachment. 

Owner  v.  Peck,  181  Mass.  291 ;  Ager  v.  Mur- 
ray, 105  U.  8.  126  (Bk.  26,  L.  ed7§42);  Steph- 
ens v.  Cody,  14  How.  581  (55  U.  8.  bk.  14,  L. 
«d.  528);  Stevens  v.  Gladding,  17  How.  451  (58 
U.  8.  bk.  15,  L.  ed.  155);  Ashcroft  v.  Walworth, 
1  Holmes,  152. 

This  defense  is  based  upon  these  propositions: 

1.  The  Commonwealth  did  not  intend  to 
bring  letters  patent  of  the  insolvent  debtor  with- 
in thepower  of  its  court  of  insolvency. 

2.  The  Commonwealth  did  intend  to  exclude 
the  letters  patent  of  the  insolvent  debtor  from 
the  power  of  its  court  of  insolvency,  (1)  because 
letters  patent  are  the  grant  of  the  United  States 
of  America;  (2)  because  they  are  not  local ;  (8) 
because  they  are  within  the  express  terms  of  the 
exception  in  the  assignment. 

United  States  letters  patent  cannot  be  trans- 
ferred except  by  an  instrument  in  writing  signed 
by  the  owner  of  the  patent,  and  White  has  never 
signed  an  assignment  to  Barton. 

Ashcroft  v.  Walworth,  supra;  Gordon  v.  An- 
thony, 16  Blatcbf.  284. 

Mr.  Justice  Hagner,  of  the  Supreme  Court 
of  the  District  of  Columbia,  in  his  opinion 
in  Murray  v.  Ager,  20  Off.  Gaz.  1811,  says: 
"The  case  in  1  Holmes,  Rep.  152  {Ashcroft  v. 
Walworth),  which  decides  that  a  trustee  in  in- 
solvency under  the  Massachusetts  statute  has 
no  title  to  a  patent-right,  proceeds  upon  the  ex- 
press words  of  the  statute,  which  declares  that 
only  those  species  of  property  which  can  be 
seized  on  execution  at  law  pass  to  the  assignee; 
and,  as  it  is  settled  that  a  patent-right  cannot  be 
taken  on  execution  at  law,  the  statute  necessa- 
rily excluded  it  as  assets  from  the  trustee  in  in- 
solvency." 

The  right  of  an  assignee  in  insolvency  to  the 
property  of  the  insolvent  depends  upon  the  in- 
solvent laws  of  this  Commonwealth,  and  has  no 
relation  to  the  rights  of  a  judgment  creditor  as 
to  the  property  of  the  judgment  debtor. 

On  the  point  that  the  Commonwealth  did  not 
intend  to  include  United  States  patents,  it 
may  be  said  by  complainant  that  Pub.  Stat, 
chap.  157,  §  46,  provides:  "  The  assignment 
shall  vest  in  the  assignees  all  the  property  of 
the  debtor  which  he  could  have  lawfully  sold, 
assigned,  or  conveyed,  or  which  might  have 
been  taken  on  execution." 

In  reply,  it  is  submitted  that  §  46  must  not 
contradict  §  44;  and  that  the  general  language 
of  %  46  must  be  limited  by  the  express  terms  of 
the  exception  in  §  44,  except,  of  course,  the 
specific  provisions,  e.  g.  notes,  etc.,  of  §  46. 
872 


It  may  also  be  urged  by  the  complainant  that 
the  exception  in  the  assignment  relates  only  to 
the  articles  especially  exempt  from  execution 
on  the  grounds  of  immunity,  by  Pub.  Slat.  chap. 
171,  §84. 

In  Reply: 

No  case  has  been  found  so  construing  the 
statutes  of  this  Commonwealth. 

The  dicta  in  Ashcroft  v.  Walworth  and  Mur- 
ray v.  Ager  are  directly  against  this  contention 
of  the  complainant. 

See  also  Campbell  v.  James,  5  Fed.  Rep.  808. 

All  the  statutes  of  this  Commonwealth  relat- 
ing to  property  are  intended  to  relate  to  per- 
sonal property  by  force  of  the  residence  of  its 
owner,  or  local  as  real  estate  is  local;  that  is, 
because  within  the  Commonwealth.  The  au- 
thorities are  unanimous  that  letters  patent  of  the 
United  States  are  not  local  in  Massachusetts, 
but  coextensive  with  the  United  8tates. 

Mr.  Charles  H.  Drew,  for  plaintiff: 

The  plaintiff,  by  the  assignment  to  him,  as  the 
assignee  in  insolvency  of  the  defendant  White, 
became,  as  such  assignee,  the  owner  of  "all 
the  property  of  the  debtor,  real  and  personal, 
which  he  could  have  lawfully  sold,  assigned,  or 
conveyed." 

Pub.  Stat.  chap.  157,  §  46. 

Letters  patent  are  property , and  may  be,  *  'sold, 
assigned,  or  conveyed  by  the  patentee  or  bis 
assignee. 

Brown  v.  Duchesne,  19  How.  195  (60  U.  8.  bk 
15,  L.  ed.  595);  Seymour  v.  Osborne,  11  Wall.  583 
(78  U.  S.  bk.  20,  L.  ed.  85);  Consolidated  fruit 
Jar  Co.  v.  Wright,  94 U.  8.  96 (Bk.  24,  L.  ed.  70); 
Cammeyerr.  Newton,  94  U.  8. 226  (Bk.  24,  L.  ed. 
72);  James  v.  Campbell,  104  U.  8.  857  (Bk.  26, 
L.  ed.  787). 

It  is  true  that  the  nature  of  the  property  in 
letters  patent  is  such  that  it  cannot  be  said  that 
the  property  exists  exclusively  in  Massachu- 
setts, or  any  particular  State,  but  is  coexten- 
sive with  the  United  States. 

Stevens  v.  Gladding,  17  How.  451  (58  U.  8. 
bk.  15,  L.  ed.  155);  Ashcroft  v.  Walworth,  1 
Holmes,  154;  Gordon  v.  Anthony,  16  Blatchf. 
284-289;  Dehon  v.  Foster,  4  Allen,  545;  War- 
ren v.  Warren  Thread  Co.  184  Mass.  247;  Carver 
v.  Peek,  181  Mass.  292. 

It  has  been  uniformly  held  in  England  that 
patents  passed  by  an  assignment  in  bankruptcy, 
even  without  express  words  to  that  effect  in  the 
statute. 

Hesse  v.  Stevenson,  8  Bos.  &  Pul.  565;  Bloxam 
v.  Elsee,  1  Car.  &  P.  558;  Hudson  v.  Osborne, 
39  L.  J.  N.  8.  Ch.  79. 

In  New  York  and  California  also  it  has  been 
held  that  the  court  may,  upon  a  creditor's  mo- 
tion, order  the  assignment  and  sale  of  a  patent- 
right  for  the  payment  of  the  patentee's  judg- 
ment debts. 

Clan  Ranald  v.  Wyckoff,  9  Jones  &  S.  527; 
Barnes  v.  Morgan,  8  Hun,  703;  Gillett  v.  Bate.  88 
N.  Y.  87;  Pacific  Bank  v.  Robinson,  57  CaL  520. 

The  Supreme  Court  of  the  United  States  has 
decided  that  letters  patent  may  be  subjected  by 
a  bill  in  equity  to  the  payment  of  the  judgment 
debt  of  the  patentee. 

Ager  v.  Murray,  105  U.  8.  126  (Bk.  26,  L. 
ed.  942). 

The  cases  of  Stephens  v.  Cady,  14  How.  528 
(55  U.  8.  bk.  14,  L.  ed.  529),  and  Stevens  v. 
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Gladding,  17  How.  447  (68  U.  S.  bk.  15,  L.  ed. 
165),  go  no  further  than  to  hold  that  copy- 
rights and  letters  patent  cannot  be  seized  and 
sold  on  execution. 

Ager  v.  Murray,  105  U.  8.  180  (Bk.  26,  L. 
ed.  MS). 

U  the  plaintiff  is  entitled  to  claim  the  letters 
patent  in  controversy  as  part  of  the  property 
of  the  insolvent,  there  can  be  no  doubt  about 
the  power  of  this  court  to  compel  him  to  make 
a  proper  conveyance. 

8tory,  Eq.  Jur.  §§  748, 744;  Massie  v.  Watts, 
6  Cranch,  148  (10  U.  8.  bk.  8,  L.  ed.  181);  De- 
hon  v.  Foster,  4  Allen,  545. 

C.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

We  have  no  doubt  that  it  was  the  intention 
of  the  Legislature,  in  enacting  the  statute  relat- 
ing to  insolvent  debtors,  to  include  patents  as 
property  which  should  pass  to  the  assignee  by 
the  assignment.  This  was  so  declared  in  Car- 
ter v.  Peek,  181  Mass.  291,  though  Ihe  point 
was  not  essential  to  the  decision.  There  Is 
nothing  in  the  nature  of  a  patent,  to  prevent  it 
from  so  passing.  Ager  v.  Murray,  105  TJ.  8. 
126  [Bk.  20,  L.  ed.  942].  But  it  has  been  con- 
sidered that  an  assignee  in  insolvency  does  not 
acquire  a  title  merely  by  force  of  the  assign- 
ment, and  without  a  conveyance  by  the  debtor; 
the  reason  given  being  that  the  statutes  of  the 
United  States  contemplate  an  instrument  of 
transfer,  signed  by  the  owner  of  the  patent  and 
recorded  in  the  patent  office.  Ashcroft  v.  Wal- 
worth, 1  Holmes,  152. 

It  is  now  contended  on  the  part  of  the  defend- 
ant that,  since  a  patent  cannot  be  attached  or 
seized  on  execution,  it  is  "  by  law  exempt  from 
attachment."  within  the  meaning  of  Pud.  Stat, 
chap.  154,  §  44,  and  therefore,  by  the  express 
terms  of  the  statute,  does  not  pass  to  the  assign- 
ee; but  the  words  above  quoted  do  not  mean  that 
all  property  which  cannot  be  attached  or  seized 
on  execution  shall  not  pass  by  the  assignment, 
but  only  such  property  as  is  by  statute  exempted 
from  attachment.  Section  46  of  the  statute 
provides  that  "  the  assignment  shall  vest  in  the 
assignee  all  the  property  of  the  debtor,  real  or 
personal,  which  he  could  have  lawfully  sold, 
assigned,  or  conveyed,  or  which  might  have 
been  taken  on  execution  upon  a  Judgment 
against  him."  A  patent,  clearly,  is  property 
which  the  owner  could  have  lawfully  sold,  as- 
signed, and  conveyed  (and  this  falls  within  the 
terms  of  §  46),  though  it  could  not  have  been 
taken  on  execution  upon  a  judgment  against 
him.  The  policy  of  the  Insolvent  Act  is  to  vest 
in  the  assignee  all  the  property  of  the  debtor, 
of  every  description,  except  such  as  is  exempted 
by  statute  from  attachment.  It  has  never  been 
considered  that  the  fact  that  a  debtor's  prop- 
erty was  of  such  a  character  that  it  could  not 
be  seized  on  execution,  excluded  it  from  the 
operation  of  the  insolvent  laws.  Such  a  con- 
struction, indeed,  has  not  been  contended  for, 
so  far  as  we  know;  and  cases  assuming  the 
contrary  are  numerous.  Bassett  v.  Parsons, 
140  Mass.  169,  1  New  Eng.  Rep.  225;  Warren 
v.  Warren  Thread  Co.  184  Mass.  247;  Davis  v. 
Newton,  6  Met.  587,  548;  Smith  v.  Chandler,  8 
Gray,  892,  896;  Burnside  v.  Merrick,*  Met.  587. 

In  Stearns  v.  Harri*,  8  Allen,  597,  it  was  said, 
that  "  the  words  of  the  insolvent  law,  describ- 
*  Mass. 


ing  and  enumerating  the  property  and  rights 
of  property  which  pass  by  the  assignment,  are 
large  and  comprehensive,  and  have  always  been 
liberally  construed  by  the  court,  so  far  as  to 
include  every  valuable  right  in  property,  real 
or  personal,  not  clearly  excepted,  whether  le- 
gal or  equitable,  absolute  or  conditional,  which 
could  have  been  enforced  by  the  debtor  in  any 
kind  of  judicial  process." 

The  defendant  further  contends,  though  with- 
out laying  very  much  stress  upon  this  ground 
of  argument,  that  the  State  has  not  the  power 
to  enact  a  statute  which  has  the  effect  to  pass 
a  title  to  letters  patent  of  the  United  States;  but 
we  have  no  doubt  upon  this  point.  Under  §  74 
of  the  Insolvent  Act,  it  is  the  duty  of  an  insol- 
vent debtor  to  make  and  execute  such  deeds 
and  writings,  and  do  all  such  other  lawful 
acts  and  things  as  the  assignee  at  any  time  rea- 
sonably requires,  and  as  are  necessary  and  use- 
ful for  confirming  the  assignment;  and  the  as- 
signee is  entitled  to  the  aid  of  a  court  of  equity 
in  his  endeavor  to  acquire  the  title  to  the  pa- 
tent in  controversy,  the  facts  alleged  in  the  bill 
being  admitted  to  be  true. 

Decree  for  the  plaintiff. 


George  W.  PHELPS  et  al.,  Errs., 
v. 

John  W.  PHELPS  et  al. 

1.  A  will,  after  certain  donations,  gifts, 
and  provisions  therein  made  by  the  tes- 
tator, contained  the  following:  4  'After 
deductin  g  the  above  donations,  gifts,  and 
provisions,  one  half  of  the  income  of  the 
remainder  of  my  property,  both  real 
and  personal,  I  give  to  my  son  Henry, 
for  the  support  of  himself  and  family, — 
at  his  decease  to  be  disposed  of  to  his 
legal  heirs  as  he  shall  desire  or  direct, 
by  will  or  otherways.  The  income  of  the 
other  half  of  my  estate,  both  real  and 
personal,  after  deducting  as  above  pro- 
vided, is  to  be  given  to  my  son  John  W., 
for  the  support  of  himself  and  son  Willis 
(the  support  of  the  son  shall  be  as  the 
father  shall  elect).  One  half  of  this  half 
of  my  estate  is  to  be  disposed  of  at  the 
decease  of  my  son  John  W.,  to  his  heirs, 
as  he  shall  direct,  etc.  The  other  half 
of  the  same,  which  my  son  John  W.  is 
to  receive  the  income  from,  shall  go  to 
my  grandson  Willis,  provided  said  ex- 
ecutors, or  a  majority  of  them,  at  the 
decease  of  my  son  John  W.,  shall  judge 
said  grandson  to  be  a  person  of  good 
habits  and  capable  of  managing,  etc.; 
if  not,  it  is  to  go  to  my  legal  neirs." 
Held: 

(a)  That  the  executors,  by  the  pro- 
visions of  said  will,  are  vested  with  the 
title  to  the  real,  and  to  hold  the  per- 
sonal, property,  subject  to  the  trust: 

(1)  to  invest  the  personal  property  as  a 
general  fund,  and  hold  the  same  with  the 
real  estate,  out  of  which  the  legacies, 
gifts,  and  provisions  shall  be  paid  as  they 
become  payable;  (2)  to  pay  one  half  of 
the  income  of  the  general  fund  and  of 
the  real  estate  remaining  after  the  pay- 
ment of  the  legacies,  etc.,  to  the  testa- 
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tor's  son  Henry,  during  his  life,  for  the 
support  of  himself  and  family,  and  to 
pay  the  other  half  of  said  income  to  the 
testator's  son  John  W.,  for  the  support 
of  himself  and  his  son  Willis,  and,  at  the 
decease  of  Henry  and  John  W.,  respec- 
tively, to  dispose  of  the  remainder  of  the 
estate  in  accordance  with  the  provisions 
of  the  will. 

(b)  That  the  "donations,  gifts,  and 
provisions  "  are  not  to  be  deducted  and 
set  apart  as  a  separate  fund,  but  are  to 
be  deducted  as  they  become  due  and 
payable.  They  remain,  subject  to  pay- 
ment, a  part  of  the  general  fund,  the  in- 
come of  which  is  to  be  paid,  one  half  to 
said  Henry  and  one  half  to  said  John  W. 
When  any  of  the  legacies  are  paid,  the 
amount  of  the  general  fund  and  of  its 
income  are  proportionably  diminished. 

2.  Certain  legacies  given  by  said  will  were 
payable  when  the  legatees  arrived  at  a 
certain  age  or  were  married;  or,  in  one 
case,  if  the  executors  should  not  think 
the  legatee  capable,  etc. ,  he  was  to  re- 
ceive the  income  thereof  annually. 
Meld,  that  the  legacies  cannot  earn  in- 
terest which  will  enure  to  the  benefit  of 
the  legatees,  before  the  time  specified  in 
the  will  for  the  payment  of  the  legacies 
or  of  their  income. 

8.  A  provision  in  the  will  that  the  grand- 
sons shouldhave  a  college  education,  and 
that  the  executors  should  pay  each  of 
them  annually,  while  in  college,  a  cer- 
tain sum,— Held,  to  indicate  an  inten- 
tion by  the  testator  to  give  the  execu- 
tors the  estate  in  trust. 

4.  Although  the  testator  has  appointed  no 
trustees,  yet,  if  by  the  will  the  property 
is  to  be  kept  together  for  a  time,  the  ex- 
ecutors become  trustees  during  the 
time  it  is  necessary  for  them,  under  the 
terms  of  the  will,  to  act  in  that  capacity. 

5.  Power  given  to  executors  to  sell  and 
dispose  of  ail  the  estate,  and  invest  the 
proceeds*  without  limit  as  to  time, 
given  them  the  estate  in  trust. 

6.  To  a  bill  by  executors  for  the  construc- 
tion of  a  will,  an  attaching  creditor 
is  not  a  necessary  party.  In  such 
equitable  suit,  the  court  cannot  deter- 
mine the  rights  of  a  creditor  of  a  legatee 
to  the  income  payable  by  the  will  to  the 
latter. 

7.  A  gift  to  one  for  the  support  of  an- 
other creates  a  trust  in  favor  of  the 
latter. 

(Hampden  Filed  February  24,  1887.) 

ON  report. 
BiU  in  equity,  filed  by  George  W.  Phelps 
and  Charles  Marsh,  a  majority  of  the  executors 
of  the  will  of  Willis  Phelps,  against  John  W. 
Phelps  and  others,  seeking  the  instruction  of 
the  court  as  to  the  interpretation  of  the  will  of 
Willis  Phelps. 

The  bill  of  complaint  set  forth  that  on  Oc- 
tober 27,  1881,  said  Willis  Phelps  made  his  last 
will,  and  on  November  25,  1888,  died;  that 
said  will  was  duly  probated  and  admitted,  and 
letters  testamentary  issued  to  the  plaintiffs,  and 
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to  Henry  Willis  Phelps,  one  of  the  defendants, 
they  being  the  executors  named  in  the  will. 
Among  the  provisions  of  the  will  are  the  fol- 
lowing: "After  deducting  the  above  dona- 
tions, gifts,  and  provisions,  one  half  of  the  in- 
come of  the  remainder  of  my  property,  both 
real  and  personal,  I  give  to  my  son  Henry  Wil- 
lis Phelps,  for  the  support  of  himself  and  fam- 
ily,— at  his  decease  to  be  disposed  of  to  his  le- 
gal heirs  as  he  shall  desire  and  direct,  by  will 
or  otherwise." 

It  was  claimed  by  said  H.  W.  Phelps,  that 
by  the  foregoing  clause  in  said  will  he  is. 
vested  with  the  legal  title  in  fee  simple  to 
one  undivided  one  half  of  all  the  real  estate  of 
the  testator,  subject  only  to  the  powers  of  the 
executors  to  sell  the  real  estate  in  Massachu- 
setts, and  to  the  power  of  the  courts  of  other 
States  where  lands  of  the  testator  are  situated 
to  order  a  sale  of  said  lands  for  the  payment  of 
debts  or  the  satisfaction  of  legacies;  that  he  i» 
entitled  to  an  absolute  interest  in  one  half  of 
the  proceeds  of  the  real  estate  situated  in  Massa- 
chusetts, which  has  been  sold  or  may  be  sold 
by  tbe  executors,  except  so  far  as  the  same  ia 
needed  for  the  payment  of  debts,  legacies,  and 
charges  of  administration;  that,  if  under  said 
will  he  is  not  entitled  to  a  fee  simple  in  one- 
undivided  one  half  of  the  real  estate  and  an 
absolute  interest  in  the  personally,  he  is  at 
least  entitled  to  a  legal  estate  for  life  in  one  un- 
divided one  half  of  the  realty,  and  life  interest 
in  one  half  of  the  personalty,  with  a  right  to 
receive  possession  of  the  same  after  a  fulfil- 
ment of  tbe  trusts  of  the  executors  concerning 
the  payment  of  debts  and  charges,  and  provi- 
sions for  legacies  other  than  residuary,  and  to 
hold  the  same  for  the  benefit  of  himself  for 
life,  and  such  legal  heirs  as  he  shall  appoint,  by 
will  or  otherwise,  to  receive  the  same  at  his 
decease;  and,  in  pursuance  of  the  fore- 
going claims,  he  further  claims  that  the  ex- 
ecutors ought  to  give  and  allow  him  possession 
of  the  real  estate  of  the  testator  to  hold,  as  a 
tenant  in  common  of  a  legal  estate  therein,  to- 
gether with  John  Wesley  Phelps  as  tenant  in 
common  of  one  undivided  half  thereof,  and 
that  the  executors  ought  not  to  interfere  with 
the  said  joint  possession  and  ownership,  and 
with  his  accounting  with  John  Wesley  Phelps 
on  the  basis  thereof;  but  that,  if  this  court  shall 
decide  that  the  executors  hold  the  legal  estate 
in  one  undivided  half  of  the  testator's  realty  in 
trust  for  John  Wesley  Phelps,  then  that  the 
executors  should  account  with  said  Henry 
Willis,  as  vested  jointly  with  him  with  a  legal 
estate  in  the  realty  of  the  testator,  and  as  to 
the  personalty  of  the  testator,  except  such  part 
as  may  be  needed  for  the  payment  of  debts  or 

Xcies,  other  than  residuary,  and  charges  of 
inistration ;  that  the  executors  ought  to  pay 
one  half  thereof  to  the  said  Henry  Willis  upon 
his  filing  with  them  a  bond  with  satisfactory 
sureties,  as  provided  by  law,  for  the  saving  of 
the  executors  from  loss  by  reason  of  said  pay- 
ment. 

It  is  claimed  by  the  children  of  Henry  Willis 
Phelps  that  all  tbe  remainder  of  the  testator'a 
estate,  both  realty  and  personalty,  is,  as  to  the 
legal  title  thereof,  vested  in  the  executors,  to 
hold  the  same  in  trust  for  said  Henry  Willis  for 
life,  and,  at  his  decease,  for  "  his  legal  heirs,  as 
he  shall  devise  and  direct,  by  will  or  otherways.  * 
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It  was  claimed  by  John  Wesley  Phelps  that  he 
has  no  interest  in  the  estate  other  than  arising 
under  the  provisions  of  the  following  clause  of 
the  will:  "  The  id  come  of  the  other  half  of 
my  estate,  both  real  and  personal,  after  de- 
ducting as  provided,  is  to  be  given  to  my  son 
John  Wesley  Phelps,  for  the  support  of  him- 
self and  son,  Willis  Phelps,  2d.  One  half  of 
this  half  of  my  estate  is  to  be  disposed  of  at 
the  decease  of  my  son  John  Wesley,  to  his 
heirs,  as  he  shall  direct,  provided  no  part  of  the 
same  shall  be  given  to  her  who  is  or  has  been 
known  as  Fanny  Their."  And  the  said  John 
W.  further  claims  that  his  interest  thereunder 
is  an  equitable  one  only,  and  that  the  executors 
are  seised  and  possessed  of  one  half  of  the 
remainder  of  the  testator's  estate,  whether  per- 
sonalty or  realty,  upon  a  trust  for  himself  and 
Willis,  2d,  and  that  said  one  half  of  the  re- 
mainder, whether  in  the  hands  of  the  execu- 
tors or  in  the  hands  of  said  John  W.  so  far 
forth  as  it  may  have  been  paid  to  the  said  John 
W.  by  the  executors,  is  charged  with  a  trust  in 
behalf  of  Willis  Phelps,  2d,  and  that  said  trust 
attaches  to  the  whole  of  said  one  half  of  the 
remainder,  and  not  to  any  specific  and  divisi- 
ble part  thereof;  so  that  the  executors  cannot 
discharge  themselves  of  the  said  trust  for 
Willis  Phelps,  2d,  bv  payments  to  any  other 
than  him,  the  said  John,  in  his  own  person,  ot 
that  of  his  attorney,  of  all  the  income  of  one 
half  of  the  remainder  of  the  estate,  and  can- 
not be  charged,  in  trustee  process  or  otherwise, 
in  any  suit  brought  against  him,  the  said  John 
W.  Phelps,  in  which  the  interest  of  him  may 
hereafter  be  attached,  or  is  now  attached;  and 
that  as  to  the  one  half  of  the  remainder  of  the 
real  estate  of  the  testator,  after  payment  of 
debts,  legacies,  and  charges,  the  executors,  be- 
ing seised  of  the  fee  thereof,  must  properly 
manage  the  same  for  the  benefit  of  the  said 
John  Wesley  and  Willis  Phelps,  2d,  as  inter- 
ested therein  jointly  but  in  proportions  or 
shares  indeterminate;  and  that  the  said  John 
W.  will  hold  the  executors  responsible  for  the 
proper  management  thereof.  It  was  further 
claimed  by  the  said  John  W.  that  the  entire  re- 
mainder of  the  testator's  estate,  after  deduct- 
ing debts,  legacies,  and  charges,  is  to  beheld  by 
the  executors,  during  the  joint  lives  of  Henry 
Willis  Phelps  and  John  Wesley  Phelps,  as  one 
undivided  trust  estate,  and  the  income  only  there- 
of divided  as  the  same  shall  become  payable. 

It  was  claimed  by  said  Willis  Phelps,  2d, 
upon  the  clause  of  the  will  last  above  cited, 
that  as  to  the  entire  remainder  of  the  testator's 
estate,  after  deducting  debts,  charges,  and  lega- 
cies other  than  residuary,  that  the  executors 
are  possessed  of  the  personalty  and  seised  of 
the  legal  title  of  the  realty  upon  trust  to  pay 
one  half  the  net  income  thereof  to  John  Wesley 
Phelps  during  the  life  of  him,  "for  the  sup- 
port of  himself  and  son,  Willis  Phelps,  2d," 
and,  after  the  death  of  the  said  John  Wesley, 
in  trust  to  convey  one  fourth  of  said  remainder 
to  him,  the  said  Willis  Phelps,  2d,  if  at  that 
time  they  shall  judge  him  to  be  a  person  of 
good  habits  and  capable  of  managing  the  same 
with  skill  and  prudently;  aDd  he,  the  said 
Willis,  2d,  claims  that  he  will  hold  the  execu- 
tors responsible  for  the  proper  management  of 
said  estate.  And  the  said  Willis  Phelps  fur- 
ther claims  that  if  any  part  of  the  income  of 
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one  half  of  the  remainder  of  the  estate  is  paid 
by  the  executors  to  John  Wesley  Phelps,  it  is 
in  the  hands  of  said  John  Wesley  charged  with 
a  trust  in  favor  of  the  support  of  him,  the  said 
Willis. 

It  was  claimed  by  Willis  Phelps,  Henry  • 
Willis  Phelps,  Jr.,  Mary  Isabella  Phelps  and 
Annie  Warner  Phelps,  that  the  general  lega- 
cies to  them  bequeathed  are  to  be  held  in  trust 
by  the  executors  until  the  time  of  their  pay- 
ment arrives;  and  that,  if  they  earn  any  interest 
while  so  held,  such  interest  attaches  to  the 
fund  which  earns  it,  and  is  payable  to  the  lega- 
tees when  the  principal  of  the  legacies  becomes 
payable;  and  it  was  further  claimed,  by  some  or 
all  of  the  legatees  above  named,  that  each  gen- 
eral legacy  is  to  be  kept  by  the  executors  as  a 
trust  fund  by  itself,  together  with  the  earnings 
attaching  thereto,  and  that  it  is  the  duty  of  the 
executors  to  invest  said  legacies,  and  to  invest 
them  separately  as  aforesaid. 

It  was  claimed  by  said  Henry  Willis  Phelps 
and  John  Wesley  Phelps  that  the  general  leg- 
acies last  above  named  are  not  to  be  held  in 
trust  as  claimed,  but  that  the  legatees  are  en- 
titled to  receive  the  principal  only  at  the  time 
when  payable  by  the  terms  of  the  will,  and  that 
any  income  thereon  prior  thereto  is  payable  to 
them,  the  said  Henry  W.  and  John  Wesley. 

The  plaintiffs  say  that  they  have  no  interest 
in  the  subject-matter  in  controversy,  but,  being 
in  doubt  upon  the  questions  raised,  seek  the  ad- 
vice of  the  court.  They  are  in  doubt  (a)  as  to 
the  relation  of  the  executors  to  the  real  estate 
of  the  testator, — whether  they  are  vested  with 
the  legal  title  in  fee,  and,  if  so  vested,  then 
subject  to  what  trusts  as  to  Henry  Willis  Phelps, 
John  W. ,  Willis  Phelps,  2d,  and  the  family  and 
heirs  of  Henry  Willis  Phelps,  and  the  heirs  of 
John  Wesley  Phelps;  (i)  as  to  the  personalty; 
(c)  as  to  the  legacies  to  Willis  Phelps,  2df 
Henry  Willis  Phelps,  Jr.,  Mary  Isabella  and 
Annie  Warner  Phelps. 

The  prayer  of  the  bill  was  that  defendants 
be  decreed  to  interplead  and  state  their  several 
claims  upon  the  plaintiffs,  so  that  they  (the 
plaintiffs)  may  know  what  to  do  in  the  premises; 
the  answers  to  the  bill  admitted  that:  the  claims 
set  forth  were  accurately  stated ;  and  the  case  was 
heard  in  the  supreme  court,  before  William 
Allen,  /..on  bill  and  answers,  and  reserved  for 
the  full  court. 

Mr.  W.  W.  McCleneh,  for  Henry  Willis 
Phelps,  defendant*. 

Although  the  testator  neither  makes  in  terms 
any  bequest  or  devise  in  trust,  nor  appoints 
any  trustees,  the  terms  of  the  will  imply  that 
the  property  is  to  be  kept  together  for  a  period. 
The  executors  therefore  Decome  trustees  of  both 
the  real  and  personal  estate. 

Kingsbury  v.  Gould,  9  Met  285;  Blake  v. 
Dexter,  12  Cush.  567. 

.Henry  W.  Phelps  claims  to  take  an  absolute 
estate,  free  from  all  trusts.  The  language  used 
by  the  testator  creates  no  trusts  in  favor  of  the 
children  of  Henry  W.  The  rule  of  law  is  well 
settled  that,  to  create  a  trust,  the  words  must  be 
imperative,  the  subject-matter  must  be  certain, 
and  the  objects  must  be  as  certain  as  the  subject. 

Wright  v.  Atkym,  1  Turn.  &  R.  157;  Moriee 
v.  Bishop  of  Durham,  10  Ves.  584;  Thorp  v. 
Owen,  2  Hare,  608;  Wood  v.  Cox,  2  Myl.  &  C. 
684;  Thayer  v.  TJiayer,  129  Mass.  192,  and 
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cases  cited  by  counsel  for  plaintiff;  Schmaunz 
v.  Gone,  182  Mass.  141. 

The  language  used  in  this  case  is  not  imper- 
ative. "  To  be  disppsed  of,"  etc.,  imposes  no 
obligation.  They  are  merely  words  of  direc- 
tion. 

Hess  v.  Singler,  114  Mass.  57;  Sears  v.  Cun- 
ningham, 122  Mass.  588;  Barrett  v.  Marsli,  126 
Mass.  218. 

The  subject-matter  is  uncertain.  It  does  not 
appear  by  the  will  certainly  whether  it  is  the 
income  or  the  principal  that  is  "  to  be  disposed 
of  "  at  the  decease  of  Henry  W.  Phelps.  The 
objects  also  are  uncertain. 

Meredith  v.  Heneage,  1  Sim.  558. 

But  if  Henry  W.  Phelps  has  not  a  fee  simple 
In  an  undivided  half  of  the  real  estate,  and  an 
absolute  interest  in  the  personal  estate,  he  claims 
that,  at  least,  he  is  entitled  to  an  estate  for  life  in 
the  realty,  and  also  a  life  interest  in  the  per- 
sonalty, with  the  right  of  possession.  He 
claims  that,  under  the  will,  after  the  pay- 
ment of  legacies  as  above  specified,  there  will 
exist  no  further  occasion  for  the  intervention 
of  a  trustee,  and  that  the  executors  should  ac- 
count with  him  as  vested  jointly  with  them 
with  a  legal  estate  in  the  realty,  and  that  one 
half  of  the  personalty  ought  to  be  transferred 
to  him,  either  with  or  without  security,  as  this 
court  may  determine. 

1  Jarm.  Wills,  502;  2  Jarm.  Wills,  202;  Fiske 
v.  Cobb,  6  Gray,  144;  MeCartyv.  Cosgrove,  101 
Mass.  124;  Taggard  v.  Piper,  118  Mass.  815; 
Quigley  v.  Oridley,  182  Mass.  88. 

This  case  differs  from  Hooper  v.  Bradbury, 
188  Mass.  808.  In  that  case  there  was  a  distinct 
appointment  of  a  trustee. 

As  to  the  legacies,  this  defendant  claims  that 
interest  cannot  be  earned  by  the  legacies  before 
the  time  specified  in  the  will  for  the  payment 
of  the  legacies  themselves.  The  general  rule 
governs  these  legacies.  These  legacies  do  not 
come  within  the  exception  to  the  rule,  by  rea- 
son of  being  legacies  to  grandchildren.  In  the 
case  of  Acherley  v.  Wheeler,  1  P.  Wms.  788, 
interest  was  allowed  upon  a  general  legacy  to 
a  niece,  only  because,  by  the  terms  of  the  will, 
the  testator  recognized  his  obligation  to  support 
her.  None  of  these  legacies  are  specific,  and 
the  general  rule  ought  to  govern. 

1  Wms.  E.XT8.  1424-1427;  Crickett  v.  Dolby, 
8  Ves.  10;  Merrittv.  Richardson,  14  Allen,  241; 
Kent  v.  Dunliam  106  Mass.  586. 

Mr.  Cha*.  L.  Long,  for  Mary  Isabel  Phelps 
and  Chas.  L.  Long,  as  guardian  ad  litem,  de- 
fendants: 

"  The  principal  object  in  construing  a  will 
is  to  ascertain  the  intention  of  the  testator. 
This,  being  ascertained,  will  prevail,  unless  it 
is  inconsistent  with  some  flxea  rule  of  law." 

Brown  v.  Merrill,  181  Mass.  824. 

"  It  is  presumed  that  the  testator  did  not 
intend  to  leave  any  part  of  his  estate  intestate*" 

Smile,  J.,  in  Weston  v.  Weston,  125  Mass.  270. 

The  provision  to  Henry  does  not  give  to  him 
a  fee.  The  only  power  of  disposal  is  by  will. 
There  is  no  language  adequate  to  show  a  pur- 
pose to  bestow  upon  him  the  whole  estate. 
There  are  no  words,  such  as  "any  estate  re- 
maining at  his  decease,"  to  be  disposed  of,  etc. ; 
all  that  he  has  is  held  by  him  "  for  the  support 
of  himself  and  family,"  thus  creating  a  trust 
for  them,  and  a  provision  that  would  be  violated 
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were  he  to  have  an  estate  that  would  give  to 
him  the  power  of  disposal  by  conveyance.  It 
is  not  a  case  of  an  absolute  gift  of  a  life  estate, 
with  a  full  power  of  disposal  by  deed  or  other- 
wise, over  the  entire  property,  as  in  Ide  v.  Ids, 
5  Mass.  499;  Burbankv.  Whitney,  24  Pick.  146; 
Hale  v.  Marsh,  100  Mass.  468;  KeUeyv.  Meins, 
185  Mass.  281. 

In  Metealfv.  Framingham  Parish,  128 Mass. 
870,  Gray.  Ch.  J.,  says:  "  If  the  reading  of  the 
whole  will  produces  a  conviction  that  the  tes- 
tator must  necessarily  have  intended  an  interest 
to  be  given  which  is  not  bequeathed  by  express 
and  formal  words,  the  court  must  supply  the 
defect  by  implication,  and  so  mould  the  lan- 
guage of  the  testator  as  to  cany  into  effect,  as 
far  as  possible,  the  intention  which  it  is  of  opin- 
ion that  he  has,  on  the  whole  will,  sufficiently 
declared." 

The  devise  to  Henry  is  coupled  with  a  trust 
in  favor  of  his  family  {Andrews  v.  Bank  cf 
Cape  Ann,  8  Allen,  818;  Whiting  v.  Whiting, 
4  Gray,  286);  the  word  "family"  including 
his  wife  and  children  (Bradlee  v.  Andrews,  187 
Mass.  55;  Bowditeh  v.  Andrew,  8  Allen,  889; 
Bates  v.  Dewson,  128  Mass.  884).  It  gives  to 
Henry  the  power  to  dispose  of  the  estate;  bat 
a  power  that  cannot  be  operative  until  his  death. 
A  devise  such  as  this  existed  in  Hubbard  v. 
Rawspn,  4  Gray,  242,  where  the  estate  was  in 
trust  to  be  managed  for  the  benefit  of  A  as 
she  should  direct,  and  on  her  death  to  be  con- 
veyed to  such  persons  as  "she  should  appoint: " 
and  the  court  says  that,  "  by  will  or  otherwise, 
she  might  appoint  the  person  to  whom  the 
estate  was  to  be  conveyed." 

The  reading  of  the  whole  will  produces  the 
conviction  that  it  was  the  intention  of  the  tes- 
tator to  give  the  heirs  of  Henry  a  remainder  in 
fee.    Words  of  inheritance  are  not  necessary. 

Cooky.  Holmes,  11  Mass.  580. 

In  Metealf  v.  Framingham  Parish,  supra, 
the  court  says:  It  is  well  settled  in  England 
that  a  devise  or  bequest  to  a  widow  for  life,  if 
she  shall  not  marry,  and,  if  she  shall  marry, 
then  over  to  another  person,  gives  the  remainder 
to  him  if  she  dies  unmarried;  and  that  in  such 
case  a  general  intent  is  implied  to  give  the  re- 
mainder over  after  death  of  the  tenant  for  life. 
So  that,  if  Henry  dies  without  directing  how 
the  principal  estate  shall  go,  it  will  go  to  his 
heirs  by  implication. 

But  little  difficulty  exists  as  to  the  legacy  to 
John  W.  Phelps.  There  can  be  no  merger  of 
a  life  estate  and  the  power  of  disposal,  here. 
The  testator  expressly  states  that  "  the  income 
of  the  other  half  of  my  estate  is  to  be  given  to 
my  son  John  Wesley  Phelps,  for  the  support 
of  himself  and  son,  Willis  Phelps,  2d."  For 
the  reasons  given,  this  entitles  the  son  John  to 
receive  the  income  of  this  half;  but  in  his  hands 
it  is  coupled  with  a  trust  for  the  support  of  his 
son  Willis. 

Andrews  v.  Bank  of  Cape  Ann,  and  Whiting 
v.  Whiting,  supra. 

The  legacies  to  Willis  Phelps  and  Henry 
Willis  Phelps,  Jr.,  are  of  a  nature  requiring 
that  they  be  held  in  trust,  because  they  are  not 
to  be  paid  until  the  legatees  arrive  at  the  age  of 
twenty  one  years;  and  not  then,  unless  the  ex- 
ecutors shall  think  them  "capable  of  managing 
the  same  prudently  and  with  economy: "  if  not, 
they  are  to  receive  the  income  of  the  same  an- 
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nually,  which  would  give  them  the  income  for 
life,  the  remainder  to  fall  into  the  residue. 

Wait*  v.  Belding,  24  Pick.  129;  Hatfield  v. 
SoMcr,  114  Mass.  48;  Perry,  Tr.  6  46*. 

So  far  as  an  executor  holds  funds  of  an  estate 
with  which  to  meet  its  liabilities  or  to  pay  leg- 
acies which  are  not  to  be  held  in  trust,  he  is 
not  charged  with  the  duty  of  investing  them; 
but  when  he  holds  a  legacy  in  a  trust  capacity, 
his  obligation  is  the  same  as  any  trustee  s. 

Boynton  v.  Dyer,  18  Pick.  7;  Whitir*g  v. 
Whiting,  supra. 

It  is  the  duty  of  a  trustee  to  keep  invested  the 
trust  property;  and  any  income  the  property 
earns  attaches  to  the  property  and  becomes  a 
part  of  the  legacy. 

Eliott  v.  SparreU,  114  Mass.  404. 

Mr.  George  M.  Stearns,  for  John  W. 
Phelps,  defendant: 

The  income  of  one-half  "  is  to  be  given  " 
John  W.,  for  the  support  of  himself  and  son, 
Willis,  2d.  Every  dollar  John  W.  receives 
is  charged  with  a  trust  in  his  hands  for  the 
support  of  Willis,  2d.  as  much  as  his  own. 

Chase  v.  Chase,  2  Allen,  101;  Loring  v.  Lor- 
ing,  100  Mass.  840;  Proctor  v.  Proctor,  141 
Mass.  169,  2  New  Eng.  Rep.  888. 

There  is  no  such  power  of  disposal  as  in 
Clapp  v.  Ingraham,  126  Mass.  200. 

The  fact  that  the  income  is  charged  with  a 
trust  for  the  support  of  Willis,  2d,  as  settled 
bv  the  cases  cited  above,  establishes  the  claim 
of  said  John  W.  that  his  interest  is  only  an 
equitable  one.    See  also— 

Savnderson  v.  Stearns,  6  Mass.  87;  Field  v. 
Bitcheock,  17  Pick.  182;  Barm*  v.  Kirkland, 
8  Gray,  512;  Hatfield  v.  Bohier,  114  Mass.  48; 
Bimonds  v.  Simonds,  121  Mass.  191;  Bmith  v. 
Snow,  128  Mass.  823;  Sanford  v.  Sanford,  185 
Mass.  814. 

This  interest  cannot  be  reached  by  attach- 
ment at  common  law. 

Sibley  v.  Quinsigamondliat.  Bank,  l&B  Mass. 
515. 

The  testator  had  the  right  to  say  who  should 
divide  the  income  between  John  W.  and  Willis, 
2d,  and  he  declared  that  John  W.  should  so  do. 
The  court  cannot  substitute  its  discretion  for 
that  of  John  W.,  and  say  what  portion  shall  be 
riven  one  and  what  the  other.  The  case  is 
different  from  Loring  v.  Loring,  100  Mass.  840. 
There  the  testator  did  not  fix  the  tribunal  which 
should  pass  upon  the  division,  and  the  court 
under  its  general  equity  power  decreed  its  divi- 
sion. Neither  is  it  like  Forbes  v.  LotJirop,  187 
Mass.  528,  where  the  entire  interest  in  the 
property  was  given  one  defendant  subject  to  a 
trust  solely  for  the  benefit  of  the  other  defend- 
ant.  This  case  is  like — 

Broadway  Nat.  Bank  v.  Adams,  188  Mass. 
170;  Foster  v.  Foster,  188  Mass.  179. 
'  If  any  income  was  to  be  added  to  the  gifts, 
the  testator  would  have  so  declared.  The  leg- 
atees are  not  takers  of  the  income  of  a  residue, 
as  in  Lowering  v.  Minot,  9  Cush.  151,  and  Sar- 
gent v.  Sargent,  108  Mass.  297;  nor  of  specific 
legacies,  as  in  Sleech  v.  Thorington,  2  Ves.  560; 
nor  entitled  by  the  terms  of  the. will  to  interest, 
as  in  Knight  v.  Knight,  2  Sim.  &  S.  490;  nor 
is  the  legacy  to  a  child;  and  grandchildren  do 
not  stand  in  the  position  of  a  child. 

Lupton  v.  Lupton,  2  Johns.  Ch.  614-628; 
Miles  v.  Wister,  5  Binn.  477-479;  Ellis  v.  Ellis, 
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1  Sch.  &  Lef.  1;  Hearle  v.  Oreenbank,  8  Atk. 
716. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  executors,  seek  the  instruction 
of  the  court  as  to  the  interpretation  of  the  will 
of  Willis  Phelps,  deceased.  Although  the  tes- 
tator appointed  no  trustees,  it  is  clear  that,  by 
a  fair  implication,  by  the  will,  the  property  fa 
to  be  kept  together  for  a  time.  The  executors 
therefore  became  trustees  of  both  the  real 
and  personal  estate  during  the  time  it  was 
necessary  for  them,  under  the  terms  of  the  will, 
to  act  in  that  capacity.  The  real  and  personal 
estate  would  vest  in  the  executors  upon  the 
same  trust.   Kingsbury  v.  Oould,  9  Met.  282. 

The  defendant  'Henry  Willis  Phelps,  while 
admitting  that  the  executors  became  trustees 
of  the  real  and  personal  estate  for  a  certain  pe- 
riod, argues  that,  upon  the  termination  of  the 
general  trusts  by  the  payment  of  the  legacies, 
or  the  refusal  to  pay  them,  he  is,  by  the  terms 
of  the  will,  vested  withythe  legal  title  in  fee 
simple  to  an  undivided  one  half  part  of  all  the 
real  estate  of  the  testator,  and  to  an  absolute  in- 
terest in  one  half  of  the  personal  estate.  The 
clause  of  the  will  relating  to  Henry  Willis 
Phelps  is  as  follows:  "Alter  deducting  the 
above  donations,  gifts,  and  provisions,  one 
half  of  the  income  of  the  remainder  of  my 
property,  both  real  and  personal,  I  give  to  my 
son  Henry  Willis  Phelps,  for  the  support  of 
himself  and  family;  at  his  decease  to  be  dis- 
posed of  to  his  legal  heirs  as  he  shall  desire  or 
direct,  by  will  or  otherwise." 

It  is  not  clear,  by  the  power  of  disposal  in  the 
latter  part  of  this  clause,  whether  it-  is  income 
or  principal  which  the  testator  refers  to;  but 
comparing  this  power  with  that  given  to  John 
in  the  clause:  "  One  half  of  this  half  of  my  es- 
tate is  to  be  disposed  of  at  the  decease  of  my 
son  John,"  etc.,  we  think  that  the  true  meaning 
of  the  testator  was  to  give  his  son  Henry  Willis 
Phelps,  at  his  decease,  power  to  dispose  of,  by 
will  or  otherwise,  one  half  of  the  remainder  of 
the  testator's  estate.  The  presumption  is  that 
the  testator  did  not  intend  to  leave  any  part  of 
his  estate  undisposed  of.  Weston  v.  Weston, 
125  Mass.  270.  His  intention  to  dispose  of  all 
his  property  is  apparent  from  the  language  of 
the  will,  by  the  words  which  he  has  used.  If 
he  has  omitted  to  express  his  intention,  this 
omission  cannot  be  supplied  by  conjecture. 
"But  if  a  reading  of  the  whole  will  produces  a 
conviction  that  the  testator  must  necessarily 
have  intended  an  interest  to  be  given,  which  is 
not  bequeathed  by  express  and  formal  words, 
the  court  must  supply  the  defect  tby  implica- 
tion, and  so  mould  the  language  of  the  testator 
as  to  carry  into  effect  as  far  as  possible  the 
intention  which  it  is  of  opinion  that  he  has.  on 
the  whole  will,  sufficiently  declared."  Metcalf 
v.  Framingham  Parish,  128  Mass.  870. 

The  bequest  to  Henry  of  the  income  of  one 
half  of  the  remainder  is  coupled  with  a  trust 
for  the  support  of  his  family.  To  give  prop- 
erty to  one  person  for  the  support  of  another 
is  sufficient  to  show  that  a  trust  fa  intended  in 
favor  of  the  latter.  Loring  v.  Loring,  100  Mass. 
840;  Andrews  v.  Bank  of  Cape  Ann,  8  Allen, 
818  ;  Whiting  v.  Whiting,  4  Gray,  236.  The 
word  "  familv"  includes  the  sons  and  daugh. 
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ters  so  long  as  they  may  live  together  and  form 
a  portion  of  the  same  household.  Bradley  v. 
Andrews,  187  Mass.  50.  The  purpose  of  this 
bequest  of  the  income  is  "for  the  support  of 
himself  and  family."  He  has  a  life  interest  in 
the  income,  coupled  with  a  trust  for  the  sup- 
port of  his  family.  He  has  no  absolute  estate 
in  the  half  remainder;  nor  is  the  bequest  of  the 
income  clothed  with  a  trust  in  favor  of  his 
children  or  of  "his  legal  heirs."  At  his  de- 
cease, the  estate  is  to  be  disposed  of  to  his  le- 
gal heirs  as  he  may  wish,  by  will  or  otherwise. 
The  disposition  of  the  estate  is  limited  to  his 
legal  heirs.  But  this  power  to  dispose  of  the 
estate  cannot  be  exercised  until  his  decease. 
The  provision  made  for  John  is,  in  many  re- 
spects, similar  to  that  made  for  Henry.  "  The 
income  of  the  other  half  of  my  estate,  both  real 
and  personal,  after*  deducting  as  provided 
above,  is  to  be  given  to  my  son  John  Wes- 
ley Phelps,  for  support  of  himself  and  son 
"Willis  Phelps,  2d  (the  support  of  the  son  shall 
be  as  the  father  shall  elect).  One  half  of  this 
half  of  my  estate  is  to  be  disposed  of,  at  the  de- 
cease of  my  son  John  Wesley,  to  his  heirs,  as 
he  shall  direct;  provided  no  part  of  the  same 
shall  be  given  to  her  who  is  or  has  been  known 
as  Fanny  Their."  The  other  half  of  the  half 
from  which  John  is  to  receive  his  income  goes 
to  Willis  Phelps,  2d,  son  of  John  and  grand- 
son of  the  testator,  provided  the  executors,  or 
a  majority  of  them,  at  the  decease  of  John, 
"shall  judge  said  grandson  to  be  a  person  of 
good  habits,  and  capable  of  managing  the  prop- 
erty with  skill,  ana  prudently;  if  not,  it  is  to 
go  to  my  legal  heirs. 

It  is  apparent  that  the  testator  intended  that 
the  executors  should  hold  the  property  up  to 
the  time  of  John's  death,  and  that  then  they 
should  determine  what  disposition  should  be 
made  of  the  one  half  which,  in  a  certain  event, 
they  were  to  deliver  over  to  Willis,  2d.  This 
was  a  question  for  them  to  determine,  and,  to 
enable  them  effectually  to  carry  out  the  inten- 
tion of  the  testator,  it  was  necessary  that  they 
should  have  the  control  and  possession  of  the 
property.  The  income  of  one  half  "  is  to  be 
given"  to  John  W.,  for  the  support  of  himself 
and  *  his  son,  Willis,  2d.  The  income  which 
went  into  John's  hands  was  charged  with  a 
trust  for  the  benefit  of  his  son,  in  the  same  way 
and  to  the  same  extent  that  the  income  given 
to  Henry  was  charged  with  a  trust  to  support 
his  family.  In  neither  case  was  the  income  of 
the  estate  received  by  the  sons  to  be  held  ab- 
solutely by  them  to  be  disbursed  at  their  pleas- 
ure. They  each  took  the  income  of  one  half 
of  the  estate  in  trust,  so  that  the  family,  the 
wife  and  children  of  one,  and  the  son  of  the 
other,  could  enforce  its  due  appropriation,  in 

Sirt  for  their  benefit,  in  a  court  of  equity, 
therwise  it  would  be  in  the  power  of  either 
son  to  defeat  the  purpose  of  the  testator,  by 
depriving  the  family  of  one  and  the  son  of  the 
other  of  the  support  which  was  expressly  pro- 
vided for  by  the  will.  Chase  v.  Chase,  2  Allen, 
101;  Proctor  v.  Procter,  141  Mass.  1«9,  2  New 
Eng.  Rep.  888;  Andrews  v.  Cape  Ann  Bank, 
8  Allen,  818. 

Inasmuch  as  the  income,  when  received  by 
Henry  and  John,  is  charged  with  a  certain 
trust  for  the  support  of  the  family  of  Henry, 
and  for  the  support  of  the  son  of  John,  their 
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respective  interests  are  only  equitable.  To 
give  them  the  principal  might  defeat  the  inten- 
tion of  the  testator  in  his  provision  for  their 
respective  heirs,  to  whom  the  principal  sum  is 
to  go  at  their  decease.  Saunderson  v.  Stearns, 
6  Mass.  87;  Field  v.  Hitchcock,  17  Pick.  182; 
Barms  v.  Eirkland,  8  Gray,  512;  Hatfield  v. 
Sohier,  114  Mass.  48;  Simonds  v.  Simonds,  121 
Mass.  191;  Smitli  v.  Snow,  123  Mass.  823; 
Sanford  v.  Sanford,  185  Mass.  814 

An  examination  of  the  provisions  of  the  will 
shows  the  purpose  and  intention  of  the  testator. 
The  provision  that  the  grandsons  shall  have  a 
college  education  if  they  desire,  and  that  the 
executors,  at  such  times  as  they  shall  think  ad- 
visable, shall  pay  them  $600  each,  annually,  for 
four  years,  if  they  remain  in  college  so  long, 
indicates  that  the  executors  should  hold  the  re- 
mainder of  the  estate  in  trust.  The  amount 
required  by  the  executors  for  this  purpose  is 
uncertain,  and  will  depend  upon  the  determin- 
ation of  the  grandsons.  Power  is  given  the 
executors  to  sell  and  dispose  of  all  the  testator's 
estate  in  this  State,  and  to  invest  the  proceeds. 
They  are  not  limited  as  to  time  in  making  such 
sale  and  investment:  and  it  appears  to  have  been 
the  intention  of  the  testator  that  they  were  to 
have  such  power  as  occasion  might  require,  in 
carrying  out  the  purposes  of  the  testator;  and 
that,  for  these  purposes,  the  executors  should 
hold  the  real  estate  in  trust.  The  clause  in  the 
will  that  the  support  of  the  son  of  John  should 
be  as  the  father  shall  elect  indicates  that  the 
funds  to  supply  that  support  should  come  from 
the  executors;  that,  although  they  should  sup- 
ply the  funds,  they  should  not  dictate  the  man- 
ner of  support  which  the  fathetfshould  furnish 
the  son.  There  are  other  indications  in  the 
will  pointing  to  the  same  conclusion. 

The  duty  of  the  court,  in  giving  a  construc- 
tion to  the  will,  is  to  ascertain  the  real  intent  and 
meaning  of  the  testator.  Cook  v.  Holme*,  11 
Mass.  530 ;  Metcalfv.  Framingham  Parish,  su- 
pra. From  reading  the  whole  will  and  examining 
its  provisions,  we  are  led  to  the  conclusion  that 
it  was  the  intention  of  the  testator  that  the  ex- 
ecutors should  be  vested  with  the  title  to  the 
real  estate,  and  should  hold  the  personal  prop- 
erty subject  to  the  trust:  (1)  to  mvest  the  per- 
sonal property  of  the  testator  as  a  general  fund, 
and  hold  the  same  with  the  real  estate,  out  of 
which  the  legacies,  donations,  gifts,  and  provi- 
sions shall  be  paid  as  they  severally  become  due 
and  payable;  (2)  to  pay  one  half  of  the  income 
of  the  general  fund  and  of  the  real  estate  re- 
maining after  the  payment  of  the  legacies,  do- 
nations, gifts,  and  provisions,  as  they  severally 
become  due  and  payable,  to  Henry  Willis 
Phelps,  during  his  life,  for  the  support  of  him- 
self and  family;  and  to  pay  the  other  half  of 
said  income  to  John  Wesley  Phelps,  during  his 
life,  for  the  support  of  himself  and  his  son,- 
Willis  Phelps,  2d.;  and,  at  the  decease  of 
Henry  Willis  Phelp6  and  Jonn  Wesley  Phelps, 
respectively,  to  dispose  of  the  remainder  of  the 
estate  in  accordance  with  the  provisions  of  the 
will.  By  the  terms  of  the  will,  the  "donations, 
gifts,  and  provisions "  are  not  to  be  detached 
and  set  apart  as  a  separate  fund,  but  are  to  be 
deducted  as  they  become  due  and  payable 
They  remain,  subject  to  payment,  a  part  of  the 
general  fund,  the  income  of  which  is  to  be  paid 
one  half  to  Henry  Willis  Phelps,  and  one  half 
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to  John  Wesley  Phelps.  When  any  of  the  leg- 
acies are  paid,  the  amount  of  the  general  fund 
is  reduced  to  the  extent  of  payment,  and  the 
amount  of  the  income  is  also  diminished.  The 
legacies  cannot  earn  interest  which  will  enure 
to  the  benefit  of  the  legatees,  before  the  time 
specified  in  the  will  for  the  payment  of  the  leg- 
acies or  of  their  income.  The  testator  has  pro- 
Tided  that,  under  certain  conditions,  the  in- 
come of  the  legacies  of  $8,000  to  his  grandsons, 
Willis  Phelps  and  Henry  Willis  Phelps,  Jr., 
shall  be  paid  to  them  annually  after  they  "shall  be 
twenty-two  years  of  age. "  He  has  also  provided 
that  the  legacies  to  his  grand-daughters  shall  be 
paid  to  them  when  they  arrive  at  a  certain  age, 
"or,  if  any  of  them  should  be  married  before 
they  arrive  at  that  age,  they  are  to  receive  the 
same  when  married."  It  was  apparently  the 
intention  of  the  testator  that  income  should  not 
be  added  to  the  legacies  and  gifts  until  they 
were  due  and  payable.  The  general  rule  of 
law  that  legacies  payable  at  a  certain  time  do 
not  bear  interest  until  that  time  arrives  gov- 
erns in  this  case.  Merritt  v.  Richardson,  14 
Allen,  289;  Kent  v.  Dunham,  106  Mass.  586. 

Upon  a  bill  of  this  character,  where  the  ex- 
ecutors ask  for  the  construction  of  the  will,  an 
attaching  creditor  is  not  a  necessary  party.  In 
this  suit  in  equity,  we  cannot  determine  the 
rights  of  creditors  of  John  W.  Phelps  to  any 
part  of  the  income  payable  to  him  by  the  terms 
of  the  will. 

Decree  accordingly. 


Inhabitants  of  DEERFEELD 

v. 

CONNECTICUT  RIVER  R  R.  CO. 

1.  A  town  may  acquire  by  prescription  a 
private  right  of  way  as  appurtenant 
to  a  public  burial  ground  belonging 
to  the  town. 

2.  Such  a  way*  although  open  to  use  for 
all  persons  who  have  a  right  to  go  to 
and  from  the  burial  ground,  is  not  neces- 
sarily a  public  way  for  all  travelers. 

8.  The  remedy  for  an  obstruction  of  such 
private  way  is  by  an  action  by  the  town. 

4.  Any  use  made  of  such  way  in  going  to 
and  from  the  cemetery,  by  the  inhabit- 
ants of  the  town,  or  by  persons  holding 
rights  in  the  cemetery  derived  from  the 
town,  and  any  acts  of  the  town  in 
constructing  or  repairing  the  way,  are 
competent  evidence  in  an  action  by 
the  town  to  recover  for  an  obstruction 
of  the  way,  to  prove  that  a  private 
right  of  way.  as  claimed  by  the  town, 
had  been  acquired  by  prescription. 

5.  The  defendant  is  entitled  to  have  the 
whole  use  made  of  the  way  put  in  evi- 
dence; but  it  is  for  the  jury  to  deter- 
mine whether  such  evidence  shows  that 
it  was  used  as  a  public  or  private  way. 

6.  Where  there  was  evidence  for  the  jury 
that  the  plaintiff  had  acquired  a  pri- 
vate way  by  prescription,  unless  a 
license  put  in  evidence  rendered  the  use 
permissive,  the  court  properly  refused 
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to  rule  that  the  plaintiff  had  not  shown 
such  use  as  would  give  it  a  prescriptive 
right  to  the  way. 

7.  The  selectmen,  by  virtue  of  their  office, 
had  no  right  to  construct  a  private 
way  for  the  use  of  the  inhabitants  of 
the  town. 

8.  To  acquire  a  right  of  way  over  the 
land  of  another  by  prescription,  the 
user  must  be  adverse;  that  is,  under 
a  claim  of  right;  and  it  must  be  acqui- 
esced in  by  the  owner  of  the  land. 

9.  It  is  not  necessary  that  a  claim  of 
right  be  expressly  made,  or  that  the 
acquiescence  be  declared;  if  the  user  is  of 
such  a  character  that  it  may  reasonably 
be  inferred  to  be  adverse,  and  it  be 
known  to  the  owner  of  the  land,  and  he 
does  not  interrupt  it  or  object  to  it,  a  pre- 
scriptive right  may  be  established;  or  if 
the  adverse  user  is  so  open  and  no- 
torious that  the  owner  of  the  land  ought 
to  have  known  of  it,  his  acquiescence 
may  be  presumed,  even  ii  it  is  not 
found  that  be  actually  knew  of  it. 

10.  Filing  in  the  town  clerk's  office  an 
agreement  made  by  the  owner  of  land 
with  an  agent  of  the  town,  granting  it 
a  license  to  construct  a  way  across  the 
land,  is  notice  to  the  town  of  the  agree- 
ment; and  a  subsequent  use  by  the  town 
of  the  way,  consistent  with  the  agree- 
ment, will  be  presumed  to  be  under  it, 
unless  the  owner  knew  to  the  contrary. 

11.  If  defendant  silently  submitted  to 
the  plaintiff's  use  of  the  way,  under  a 
belief  that  such  use  was  permissive  and 
in  pursuance  of  the  agreement  made 
with  plain tifTs  agent,  this  fact  is  mate- 
rial upon  the  question  of  acquiescence, 
if  such  use  was  consistent  with  the 
agreement. 

12.  Where  the  instructions  given  to  the 
jury  were  not  all  that  the  case  re- 
quired, and  might  have  misled  the  jury, 
a  new  trial  will  be  granted. 

(Franklin  Filed  April  4, 1887.) 

ON  defendant's  exceptions.  Sustained. 
Action  of  tort  to  recover  for  the  obstruc- 
tion of  a  private  way,  claimed  to  belong  to  the 
plaintiffs,  along  and  across  the  land  of  the  de- 
fendant, a  railroad  corporation,  and  used  by  it 
for  railroad  purposes;  said  way  being  the  way 
from  the  county  road  into  the  cemetery  of  the 
plaintiffs. 

It  appeared  that  the  land  occupied  for  the 
cemetery,  and  also  the  land  lying  westerly 
thereof  to  the  county  road,  embracing  the  land 
crossed  by  the  railroad  and  by  the  way  in  ques- 
tion at  the  time  the  railroad  was  constructed, 
in  1846,  was  owned  and  occupied  by  the  plain- 
tiffs under  a  deed  of  the  same  to  them,  dated 
in  1805.  There  was  evidence  that  at  the  time 
the  railroad  was  built,  in  1846,  the  only  road- 
way to  said  cemetery  was  by  means  of  a  trav- 
eled private  way  from  said  county  road  up  the 
hill  to  the  only  entrance  into  the  enclosed  part 
of  the  cemetery.  In  1885  one  Williams  and 
others  petitioned  the  selectmen  of  Deerfleld  for 
a  change  in  said  way,  and  a  town  meeting  wa 
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called,  April  2,  1885,  and  it  was  voted  that  the 
selectmen  be  a  committee  to  grade  the  road  to 
the  burying  ground,  and  that  the  assessors  be 
authorized  and  directed  to  raise  a  sum  not  ex- 
ceeding $150  for  the  purpose  of  grading  said 
road.  No  other  or  subsequent  vote  of  the  town 
appeared  with  reference  to  the  action  of  the 
selectmen  under  said  vote. 

At  the  trial  in  the  superior  court,  before  Ma- 
son, J.,  the  defendant  produced  a  paper,  signed 
by  a  majority  of  the  selectmen  of  the  town  of 
Deerflela  ana  the  president  of  the  corporation, 
dated  May  28,  1855,  whereby  the  defendant 
corporation  gave  the  town  a  license  to  make 
and  use  a  new  road  leading  to  said  cemetery, 
and  to  maintain  the  same  until  said  corporation 
shall  give  them  notice  to  discontinue  the  same. 
There  was  no  other  evidence  that  the  town  had 
any  notice  of  the  above  paper,  and  there  was  no 
evidence  of  any  action  of  the  town  thereon.  A 
duplicate  copy  of  a  plan  indicating  said  way, 
called  the  Hoyt  plan,  was  found  filed  in  the 
town  clerk's  office  in  the  handwriting  of  the 
then  town  clerk. 

There  was  evidence  that  in  1855,  after  the 
aforesaid  votes  of  the  town,  the  way  was 
changed  so  as  to  pass  along  the  land  claimed 
by  the  defendant,  until  it  joined  the  old  way  at 
a  point  near  where  the  old  way  crossed  the 
track  of  the  railroad;  and  that  the  portion  of 
the  old  way  below  the  junction  was  not  used 
thereafter.  There  was  a  conflict  of  evidence  as 
to  whether  or  not  any  part  of  the  new  way  was 
built  upon  any  part  of  the  embankment  of  the 
railroad.  There  was  evidence  that  Hoyt,  who 
made  the  plan,  stuck  the  stakes  for  the  road  in 
1855;  but  there  was  no  evidence,  except  as 
aforesaid,  that  he  was  employed  by  the  plain- 
tiff town  or  its  selectmen  to  make  any  plan  or 
stick  said  stakes.  The  plaintiffs  claimed  that 
they  had  a  right  to  the  said  road  by  prescrip- 
tion: and  they  put  in  evidence  the  petition  of 
Williams  ana  others;  and  the  aforesaid  votes 
thereon;  and  a  vote  of  the  town  in  1878,  by 
which  it  was  voted  to  build  a  new  fence  around 
the  cemetery, — which  was  done,  and  the  mate- 
rials carted  over  this  road  by  men  employed  by 
the  town;  and  several  witnesses  who  testified  as 
to  the  uses  of  said  way  by  the  plaintiffs. 

The  defendant,  to  show  its  title  to  the  prem- 
ises, put  in  evidence  the  deed  from  the  said 
town  to  the  said  defendant  corporation, 
dated  July  18,  1849,  and  recorded  in  the  regis- 
try of  deeds  for  Franklin  County;  and,  to  show 
the  boundaries  of  the  land  conveyed  by  said 
deed,  was  permitted  to  put  in  evidence  its  pri- 
vate office  plans  of  the  original  location  of  its 
railroad, — there  being  no  plan  of  the  survey  and 
location  thereof  on  file  in  the  office  of  the  clerk 
of  courts  for  said  county,  as  stated  in  the  deed. 
There  was,  at  the  time  of  the  trial,  on  file  in 
the  clerk's  office.a  book  of  plans  of  the  location 
of  said  railroad,  filed  February  21, 1846,  and  an- 
other filed  April  28, 1847,  copies  of  which  were 
put  in  evidence.  There  was  a  space  of  4,500 
feet,  including  the  land  in  question,  not  covered 
by  any  plans  to  be  found  in  the  clerk's  office. 
The  books  produced  contained  all  the  plans  of 
the  railroad  that  they  purported  to  contain. 
No  evidence  was  introduced  by  defendant  of 
a  person  who  ever  saw  the  plan  on  file  in  the 
clerk's  office,  of  that  part  of  said  railroad  in- 
cluded in  said  missing  4,500  feet. 
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The  plaintiffs  claimed  that  no  plan  of  the  lo- 
cation of  defendant's  railroad  over  the  land  of 
the  plaintiffs  had  ever  been  filed,  and  that  no 
land  of  the  plaintiffs  had  been  legally  taken  by 
defendant;  and,  there  being  no  description  in 
the  deed  of  the  land  thereby  intended  to  be  con- 
veyed, that  all  the  land  the  defendant  could 
hold  under  said  deed  was  what  it  actually  oc- 
cupied; and  that  from  1855  to  1888  defendant 
had  occupied  no  portion  of  said  private  way. 
The  defendant  disputed  this  claim. 

Defendant  also  put  in  evidence  tending  to 
show  that  for  the  proper  construction  of  its 
track,  and  to  lay  another  track,  it  was  necessary 
to  extend  its  fill  so  as  to  cover  a  part  of  the  way 
in  question;  and  also  gave  in  evidence  a  notice 
to  discontinue  said  road,  served  upon  the  town 
in  1855.  There  was  evidence  of  a  protracted 
controversy  between  the  parties,  extending  from 
1846  to  the  time  of  giving  the  deed  in  1849;  and 
the  money  received  for  mis  deed  was  appropri- 
ated by  vote  of  the  town,  July  28,  1849,  "for 
the  purpose  of  fencing  the  burying  ground,  re- 
moving and  fitting  up  the  hearse -house,  and, 
so  far  as  it  will  go,  for  grading  the  road  leading 
to  the  Town  Street  Cemetery  ;"  but  there  was 
no  evidence  how  much,  if  any,  of  said  money 
was  used  for  said  grading. 

The  defendant  requested  the  court  to  rule  : 
1.  That  the  plaintiff  had  not  shown  such  use 
of  the  way  as  would  give  it  a  prescriptive  right 
to  it  as  claimed.  2.  That  if  a  road  was  built 
in  1855,  substantially  in  the  location  upon  the 
"Hoyt  plan"  as  the  "proposed  road,"  and  the 
same  was  in  whole  or  m  part  upon  the  land  of 
the  railroad,  as  shown  by  the  copy  of  their  loca- 
tion, the  plaintiff  could  not,  by  the  use  shown 
thereof,  acquire  a  right  of  way  over  said  pro- 
posed way.  8.  That  the  selectmen  had  author- 
ity to  accept  in  behalf  of  the  town  the  license 
granted  them  by  the  paper  of  1855;  and  all  acts 
done  under  the  license,  and  all  use  made  of  the 
road  built  under  it,  were,  upon  the  evidence  in 
the  case,  permissive;  and  the  plaintiff's  use  was 
not  adverse  and  no  right  of  way  was  acquired 
thereby.  4.  That  if  the  selectmen  represented 
to  the  defendant  that  they  had  authority  from 
the  town  to  enter  into  the  contract  of  1855, 
and  if  the  defendant  relied  upon  this  repre- 
sentation, and  by  reason  thereof  authorized 
the  building  of  the  road,  the  plaintiffs  would 
acquire  no  rights  to  the  use  of  said  way  until 
the  defendant  was  notified  that  the  plaintiffs 
were  not  using  it  by  virtue  of  the  license  or 
permission  therein  contained.  5.  That  if  the 
railroad  laid  its  second  track  in  a  reasonable 
manner,  and  in  so  doing  necessarily  filled  up  a 
part  of  the  way,  which  before  that  time  the 
the  town  had  used,  it  had  a  right  so  to  do,  and 
the  plaintiffs  cannot  recover.  6.  That  if  the 
jury  find  that  a  part  only  of  the  way  built  in 
1855  was  over  a  part  of  the  way  used  prior 
thereto;  and  if  the  jury  find  that  so  much  of 
the  road  as  was  outside  of  the  location  of  the 
old  road,  was  built  and  used  by  permission  of 
the  defendant, — the  plaintiffs  cannot  recover. 

The  court  declined  to  give  any  of  the  rulings 
requested,  but  charged  the  jury  in  substance  as 
follows:  "If  the  plaintiffs  show,  by  a  fair  pre- 
ponderance of  the  whole  evidence,  that  the  origi- 
nal plan  of  the  survey  and  location  was  not 
filed  in  the  office  of  the  clerk  of  courts,  then 
the  original  property  rights  of  the  town  were 
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never  extinguished.  If  that  was  filed  they 
were  extinguished.  If  the  plans  were  filed 
there  is  no  controversy  but  that  the  limits  of 
the  taking  were  such  as  would  include  the  place 
where  the  obstructions  complained  of  were 
placed.  That  is,  there  is  no  controversy  but 
that  the  second  track  and  the  extending  of  the 
embankment  are  within  the  location  acquired 
by  the  original  taking,  if  there  ever  was  a  valid 
original  taking.  Now,  if  you  find  upon  a  fair 
preponderance  of  the  evidence  that  there  was 
no  valid  original  taking,  then  you  are  to  find 
for  the  plaintiffs.  If  you  do  not  find  that,  but 
find  there  was  a  valid  taking,  and  that  the  prop- 
erty rights  of  the  plaintiffs  were  extinguished, 
either  in  1848  or  1849,— it  is  entirely  immaterial 
which,— then  you  must  find  for  defendant,  un- 
less you  find  that  after  1849  there  was  twenty 
years  of  open,  adverse  use  of  this  roadway  by 
the  town  in  its  corporate  capacity.  If  that  is 
established,  then  the  plaintiffs  are  entitled  to  re- 
cover." 

The  jury  found  for  plaintiffs,  and  defendant 
alleged  exceptions. 

Mr.  Gideon  Wells,  for  defendant: 

If  the  use  made  of  the  way  by  the  town  offi- 
cers in  the  discharge  of  their  official  duties 
proved  anything,  it  was  that  it  was  a  permis- 
sive way  for  the  convenience  of  the  defendant 
and  others  having  occasion  to  pass  that  way  for 
the  same  purposes  as  the  plaintiffs,  the  use  of 
which  would  not  grow  into  a  right. 

Plimpton  v.  Convene,  44  Vt.  158;  First  Par- 
ish, etc.  v.  Beach,  2  Pick.  59,  note;  Kilburn  v. 
Adams,  7  Met.  38. 

The  use  of  the  way  by  officers  of  the  town 
in  the  burial  of  paupers  were  not  acts  of  the 
town,  and  plaintiffs  could  acquire  no  rights  by 
reason  of  them.  They  were  in  no  sense  the 
servants  of  the  town,  but  public  officers,  dis- 
charging duties  imposed  upon  them  by  law, 
for  whose  conduct  the  town  was  not  liable;  and 
therefore  their  use  of  the  road  was  not  use  by 
the  town. 

Bafford  v.  New  Bedford,  16  Gray,  297;  Dun- 
bar \.  Boston,  112  Mass.  75;  Buttriekv.  Lowell, 

1  Allen,  172. 

The  second  ruling  asked  should  have  been 
given.  Plaintiffs  are  the  owners  of  land  ad- 
joining land  of  a  railroad.  The  "  proposed 
way,"  as  shown  upon  the  plan,  was  not  a  cross- 
ing, but  provided  for  the  occupation  of  land 
of  the  defendant  for  the  purpose  of  conveniently 
reaching  the  crossing.  The  town  is  undertak- 
ing to  claim  in  this  action  the  right  to  control 
the  use  of  a  strip  of  the  defendant's  land  par- 
allel to  its  location,  by  reason  of  its  occupation 
thereof.  In  this  respect  it  would  seem  to  come 
both  within  the  letter  and  spirit  of  Laws  1861, 
chap.  100,  and  to  differ  from  Fisher  v.  N.  T.  & 
X.  E.  R.  R.  Go.  185  Mass.  107. 

The  fourth  request  of  the  defendant  should 
have  been  given.  The  doctrine  of  prescription 
is  founded  upon  the  theory  of  a  presumed 
grant;  upon  the  theory  that  an  owner  would 
not  permit  the  use  or  occupancy  of  his  property 
by  another  for  a  long  time  without  right.  Any- 
thing that  properly  accounts  for  this  use  or  oc- 
cupancy, short  of  a  grant,  rebuts  the  presump- 
tion. Thus,  if  it  appears  that  the  occupation 
was  under  a  mistake  as  to  the  right  of  the  party, 
the  use  is  not  adverse. 

Worcester  v.  Lord,  56  Me.  265  ;  Dow  v.  Mc- 
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Kenney,  64  Me.  188;  Breidegam  v.  Ho ff master, 
61  Pa.  228. 

The  use  must  be  such  and  under  such  circum- 
stances that  the  owners  of  the  servient  tene- 
ment know  or  ought  to  know  that  it  is  adverse, 
under  a  claim  of  right,  and  not  by  permission. 

Silva  v.  Wimpenney,  186  Mass.  258;  Thomp- 
son v.  Pioche,  44  Cal.  508 ;  Dodge  v.  Stacy,  89 
Vt.  558;  Gage  v.  Pitts,  8  Allen,  527. 

The  selectmen,  assuming  to  act  for  the  town, 
obtained  the  license  given  m  evidence,  and  pro- 
ceeded to  build  the  road  under  and  according 
to  it;  the  defendant  believed  and  had  reason  to 
believe  that  tne  selectmen  had  authority  to  do 
what  they  undertook  to  do  on  behalf  of  the 
town;  this  sufficiently  accounts  for  the  defend- 
ant's permitting  the  continued  use  without  pre- 
suming a  grant. 

Smith  v.  Higbee,  12  Vt.  118. 

The  fifth  request  should  have  been  granted. 

Commonwealth  v.  Hartford  &  N.  S.  R.  R 
Co.  14  Gray,  879. 

The  defendant  had  acquired  this  land  for  a 
public  purpose,  and  it  should  have  the  right  to 
serve  the  public  by  its  use,  free  from  the  en- 
croachments which,  until  it  had  occasion  to  use 
it,  were  harmless.  It  would  appear  that  the 
Statute  of  1861,  chap.  100,  must  have  been 
passed  to  meet  just  such  cases  as  this. 

The  sixth  request  should  have  been  given. 
The  declaration  counts  upon  a  right  of  way 
from  the  county  road  to  the  cemetery.  This 
was  a  descriptive  averment,  and  must  be  proved 
as  laid,  or  there  would  be  a  variance  fatal  to 
plaintiffs'  case. 

Starkie,  Ev.  pt.  4,  1580;  Rogers  v.  Allen,  1 
Camp.  818;  EiU  v.  Hoikins,  8  Pick.  88. 

Messrs.  Count  &  Conant,  for  plaintiffs  : 

Continuous  adverse  use  of  a  way  across  an- 
other's land  for  twenty  years  may  be  estab- 
lished without  direct  evidence  of  its  actual  use 
during  each  year. 

Bodfith  v.  Bodfteh,  105  Mass.  817 :  Carr  v. 
Foster,  8  Q.  B.  581. 

The  plaintiffs  conveyed  to  the  defendant,  by 
deed,  all  of  their  land  taken  by  the  said  rail- 
road company,  according  to  the  plan  of  the 
survey  and  location  thereof  filed  in  the  office 
of  the  clerk  of  the  courts  for  the  said  county 
of  Franklin.  If  this  plan  was  filed  in  the 
clerk's  office,  then  all  the  land  included  in  the 
location  was  conveyed  by  said  deed,  and  the 
plaintiff  town  could  acquire  a  private  right  of 
way  over  the  same. 

Fisher  v.  N.  T.  &  N.  E.  R.  R.  Co.  185  Mass. 
107. 

That  part  of  the  third  request  relating  to  the 
authority  of  the  selectmen  in  behalf  of  the 
town  to  accept  the  license  granted  them  by  the 
paper  of  1855,  was  properly  refused,  because 
there  was  no  evidence  of  any  authority  con- 
ferred upon  the  selectmen  by  vote  of  the  town 
prior  to  their  signing  the  paper.  The  select- 
men, under  their  general  authority,  could  not 
bind  the  town  by  any  such  agreement. 

Goff  v.  Rehoboth,  12  Met.  26;  Barker  v.  Chester- 
field, 102  Mass.  127;  Palmer  v.  Haverhill,  98 
Mass.  487. 

The  fourth  request  for  ruling  was  properly 
refused  in  the  form  presented,  because  the 
selectmen  could  not  bind  the  town  by  the  con- 
tract of  1855,  or  make  any  binding  representa- 
tions relating  thereto,  unless  duly  authoriz 
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by  the  vote  of  the  town;  and  no  authority  is 
shown. 

Ooff  v.  Rehoboth,  12  Met.  26;  Barker  v.  Chesler- 
l,  102  Mass.  127;  Palmer  v.  Haverhill,  98 
lass.  487. 

Field,  J.,  delivered  the  opinion  of  the 
court: 

We  see  no  reason  to  doubt  that  a  town  may 
acquire  by  prescription  a  private  right  of  way 
as  appurtenant  to  a  public  burial  ground  be- 
longing to  the  town.  The  statutes  for  many 
years  past  have  provided  that  "each  town  and 
city  shall  provide  one  or  more  suitable  places 
for  the  interment  of  persons  dying  within  its 
limits."  Pub.  Stat.  chap.  82,  §  9;  Gen.  Stat, 
chap.  28,  §  4;  Stat.  1855,  chap.  257,  §  1. 

As  a  town  could  acquire  a  private  right  of 
way  from  a  public  way  to  a  public  burial 
ground  by  grant,  it  could  acquire  a  similar 
right  of  way  by  prescription.  Such  a  way, 
although  open  to  use  for  all  persons  who  have 
a  right  to  go  to  and  from  the  burial  ground,  is 
not  necessarily  a  public  way.  It  may  not  be  a 
way  for  all  travelers,  but  only  for  those  who 
have  rights  in  the  burial  ground.  Suppose 
such  a  way  was  closed  by  a  gate  at  the  place 
where  it  meets  a  highway,  and  this  gate  was 
kept  locked,  and  was  only  opened  by  some 
person  in  charge  of  the  burial  ground,  for  the 

Eurpose  of  admitting  persons  to  it.  This  would 
e  strong  evidence  that  it  was  a  private  way. 
Commonwealth  v.  Low,  8  Pick.  408:  Common- 
wealth v.  Newbury,  2  Pick.  51:  Austin's  Case,  1 
Vent.  189;  Thrower's  Case,  1  Vent.  208;  People 
v.  Jackson,  7  Mich.  482;  People  v.  Kingman,  24 
N.  Y.  559;  Danforth  v.  DurreU,  8  Allen,  242; 
Gordon  v.  Taunton,  126  Mass.  849;  Batemanv. 
Bluck,  18  Q.  B.  870. 

If  the  way  in  the  present  case  is  a  public 
way,  the  remedy  for  an  obstruction  would  not 
be  Dy  an  action  by  the  town;  if  it  is  a  private 
way,  belonging  to  the  town,  the  remedy  is  by 
such  an  action.  There  is  no  evidence  that  the 
old  way  was  ever  laid  out,  either  as  a  town 
way  or  highway,  or  that  this  way  was  altered, 
or  the  new  way  laid  out  either  as  a  town  way 
or  highway.  The  defendant,  in  its  brief, 
speaks  of  the  new  way  as  used  for  the  purpose 
of  travel  to  the  depot,  as  well  as  to  the  ceme- 
tery, but  no  such  fact  appears  in  the  excep- 
tions. So  far  as  appears  by  the  exceptions, 
the  way  was  only  used  in  going  to  and  from 
the  cemetery.  We  think  that  any  use  made  of 
this  way  in  going  to  and  from  this  cemetery  by 
the  inhabitants  of  the  town  or  by  persons  hold- 
ing rights  in  the  cemetery  derived  from  the 
town,  and  anv  acts  of  the  town  in  constructing 
or  repairing  the  way,  were  competent  evidence 
to  prove  that  a  private  right  of  wav,  as  claimed 
by  the  plaintiffs,  had  been  acquired  by  prescrip- 
tion. The  rulings  upon  the  admission  of 
evidence  offered  by  the  plaintiff  to  show  an 
adverse  use  by  the  town,  were  sufficiently 
favorable  to  the  defendant.  The  defendant 
was  entitled  to  have  the  whole  use  made  of 
the  way  put  in  evidence;  but  it  was  for  the 
jury  to  determine  whether  this  evidence  showed 
that  it  was  used  as  a  public  or  a  private  way. 

The  only  exceptions  of  the  defendant  are  to 
the  refusal  of  the  presiding  judge  to  give  the 
instructions  requested.  We  think  that  there 
was  evidence  for  the  jury  that  the  plaintiff  had 


acquired  a  private  way  by  prescription,  unless 
the  license  put  in  evidence  rendered  the  use 
permissive,  and  that  the  first  request  was  rightly 
refused.  As  to  the  second  request,  it  is  to  be 
noticed,  as  the  defendant  contends,  "  that  the 
proposed  way,  as  shown  upon  the  plan,  was 
not  a  crossing,  but  provided  for  the  occupation 
of  land  of  the  defendant  for  the  purpose  of  con- 
veniently reaching  the  crossing."  We  see  noth- 
ing, however,  in  the  case  that  distinguishes 
it,  in  respect  to  the  question  raised  by  this  re- 
quest, from- Fislier  v.  N.T.  &  N.  E.  R.  K  Co. 
185  Mass.  107.  Whether  a  right  of  way  can 
be  acquired  by  prescription,  across  a  railroad 
track,  since  the  passage  of  Stat.  1858,  chap. 
414,  §  4,  has  not  been  argued;  but,  although 
this  question  has  not  been  actually  decided  in 
the  case  of  private  ways,  there  are  intimations 
that  this  can  be  done.  See  Oay  v.  Boston  db  A, 
R.  R.  Co.  141  Mass.  407,  2  New  Eng.  Rep.  240; 
Wright  v.  Boston  &  A.  R.  R.  Co.  142  Mass. 
296,  2  New  Eng.  Rep.  725.  And  in  the  case 
of  a  public  way  this  was  decided  in  Ftichburg 
R.  R.  Co.  v.  Page,  131  Mass.  891,  although  the 
effect  of  this  statute  was  not  considered. 

The  third  and  fourth  requests  present  ques- 
tions of  more  difficulty.  The  petition  df 
Ephraim  Williams  and  others  asked  that  an 
alteration  be  made  "in  the  now  traveled  road 
by  carrying  the  same,  about  the  width  of  the 
present  road,  to  the  east,  and  by  commencing 
the  ascent  of  the  hill  2  or  8  rods  north  of  the 
house  of  Arad  Munn. "  This  was  asked  because 
the  existing  road  was  "unnecessarily  steep  and 
difficult  of  ascent,"  and,  "in  the  opinion  of 
your  petitioners,  a  road  may  be  made  which 
will  not  exceed  from  4  to  5  degrees  of  altitude." 
The  inhabitants  of  the  town,  at  a  town  meeting 
duly  warned,  voted  "  that  the  selectmen  be  a 
committee  to  grade  the  road  to  the  burying 
ground,  agreeable  to  the  petition  of  Ephraim 
Williams  and  others,"  and  "that  the  assessors 
be  authorized  and  directed  to  raise  a  sum  not 
exceeding  $150  for  the  purpose  of  grading  the 
said  roadto  the  burying  ground."  These  votes 
were  authorized  by  articles  in  the  warrants. 
The  plaintiffs  owned  the  land,  except  that  part 
which  they  had  conveyed  to  the  defendant. 
The  plaintiffs  had  conveyed  to  the  defendant 
"  all  of  the  land  of  the  said  town  there  situate, 
taken  by  the  said  railroad  company,  according 
to  the  plan  of  the  survey  and  location  thereof 
filed  in  the  office  of  the  clerk  of  the  courts  for 
the  said  county  of  Franklin,  to  which  said  plan 
reference  may  be  had  for  a  particular  descrip- 
tion of  the  land  hereby  conveyed."  No  such 
plan  was  found  in  the  office  of  the  clerk,  and 
one  question  in  the  case  was  whether  any  such 
plan  had  ever  been  filed  there.  The  parties 
make  various  contentions  upon  the  effect  of 
this  deed,  if  no  such  plan  was  filed,  but  there 
are  no  exceptions  to  any  rulings  of  the  court 
upon  this  part  of  the  case.  If  there  had  been 
a  valid  location  by  the  defendant,  or  if  the  deed 
conveyed  the  land  within  any  defined  location, 
the  rights  of  the  plaintiffs  in  the  old  road  over 
the  location,  or  the  land  conveyed,  were  extin- 

fiished.  There  is  nothing  in  the  petition  of 
phraim  Williams  and  others  indicating  that 
the  alteration  asked  for  would  make  it  neces- 
sary to  enter  upon  any  land  owned  or  occupied 
by  the  defendant,  and  the  votes  of  the  town 
did  not  authorize  them  to  do  this.   The  third 
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request  ought  not,  therefore,  to  have  been 
granted. 

On  May  28,  1886,  after  the  votes  of  the  town 
had  been  passed,  two  of  the  three  selectmen 
and  the  president  of  the  defendant  executed 
the  agreement  which  is  annexed  to  the  excep- 
tions. Whatever  may  be  the  effect  of  the  deed, 
the  correctness  of  the  plaintiffs'  fourth  request, 
and  of  instructions  of  the  court  given  upon  the 
same  subject,  must  be  tested  by  assuming  that 
the  jury  may  have  found  that  the  defendant 
owned  or  occupied,  as  included  in  its  location, 
the  land  where  a  part  of  the  new  way  was,  and 
obstructed  this  new  way  upon  its  own  land  or 
location.  So  far  as  this  way  was  upon  the  land 
of  the  plaintiffs,  if  it  was  a  private  way,  the 
defendant  is  of  course  liable  for  obstructing  it 
there.  The  court  correctly  ruled  that  the  acts 
of  the  selectmen  in  building  the  road,  if  done 
under  this  agreement,  were  not  adverse  to  the 
defendant,  although  done  as  a  committee  ap- 
pointed by  the  town.  The  selectmen ,  by  virtue 
of  their  office,  had  no  authority  whatever  to 
construct  a  private  way  for  the  use  of  tbe  in- 
habitants of  the  town.  The  question  is  of  the 
effect  of  this  agreement  upon  the  rights  of  the 
plaintiffs.  The  plaintiffs  are  asserting  a  right 
m  the  land  or  location  of  the  defendant,  which 
they  claim  to  have  acquired  in  their  corporate 
capacity  as  their  property.  To  acquire  a 
right  of  way  over  the  land  of  another  by  pre- 
scription, the  user  must  be  adverse;  that  is,  un- 
der a  claim  of  right;  and  it  must  be  acquiesced 
in  by  the  owner  of  the  land.  It  is  not  neces- 
sary that  the  claim  of  right  be  expressly  made, 
or  that  the  acquiescence  be  declared.  If  the 
user  be  of  such  a  character  that  it  may  reason- 
ably be  inferred  to  be  adverse,  and  if  it  be 
known  to  the  owner  of  the  land,  and  he  does 
not  interrupt  it  or  object  to  it,  a  prescriptive 
right  may  be  established.  If  the  owner  of  the 
land,  by  reason  of  insanity,  or  other  disability, 
is  incapable  of  acquiescing,  or  if  the  user  is 
concealed  and  unknown  to  the  owner  of  the 
land,  a  prescriptive  right  is  not  acquired.  If 
the  user  is  open,  continuous,  and  of  such  a 
character  that  it  may  reasonably  be  inferred  to 
be  adverse,  it  has  been  held  that  the  knowledge 
of  the  owner  of  the  land  may  be  inferred  from 
these  circumstances;  and  we  think  that  if  the 
user  is  adverse,  and  is  so  open  and  notorious 
that  the  owner  of  the  land  ought  to  have 
known  of  it,  his  acquiescence  may  be  pre- 
sumed, even  if  it  is  not  found  that  he  actually 
knew  of  it.  Undoubtedly,  assent,  either  ex- 
pressed or  in  the  mind,  is  not  necessary  to  con- 
stitute acquiescence.  One  reason  for  the  mod- 
ern law  of  prescription  is,  that  the  long-con- 
tinued enjoyment  of  a  privilege  in  the  land  of 
another,  under  a  claim  of  right,  ought  not  to 
be  disturbed  if  the  owner  of  the  land  has  un- 
reasonably slept  upon  his  rights.  We  are  not, 
however,  aware  of  any  case  hi  which  it  has 
been  held  that  when  the  owner  of  land,  in  deal- 
ing with  an  agent  of  the  plaintiff,  has  express- 
ly granted  a  license  to  the  plaintiff  to  construct 
a  way  over  his  land,  and  the  way  has  been  con- 
structed by  the  agent,  for  his  principal,  under 
the  license,  and  the  plaintiff  has  used  the  way 
in  a  manner  consistent  with  the  license,  al- 
though without  knowledge  of  it,  a  right  of 
way  has  been  acquired  by  prescription.  The 
agent  may  have  exceeded,  and  in  the  case  at 
t  Mass.  n.  e.  b,,  v.  rv. 


bar  did  exceed,  his  authority,  in  making  the 
agreement  which  operates  as  a  license;  and  if 
the  defendant  was  proceeding  to  enforce  the 
agreement  against  the  town,  the  want  of  au- 
thority would  be  fatal,  and  the  town  could  not 
rely  upon  the  agreement,  except  by  ratifying 
the  acts  of  its  agent.  The  plaintiffs  here  do 
not  rely  upon  the  agreement,  and  the  defendant 
does  not  necessarily  rely  upon  it,  as  a  substan- 
tial matter  of  defense;  if  the  plaintiffs  had  no 
notice  or  knowledge  of  the  agreement,  then  tbe 
defendant  relies  upon  it  as  a  fact  qualifying 
the  inference  that  otherwise  might  be  drawn 
from  its  conduct  in  not  disturbing  the  plaintiffs 
in  their  use  of  the  way.  The  defendant,  in  ef- 
fect, says  that  it  believed  that  the  plaintiffs 
were  using  the  way  under  this  agreement,  and 
therefore  it  did  not  object  to  or  interrupt  the 
use.  If  this  agreement  was  filed  in  the  town 
clerk's  office,  we  think  that  this  would  be  no- 
tice to  the  town  of  tbe  agreement;  and  if  the 
subsequent  use  was  consistent  with  the  agree- 
ment, we  think  that  it  would  be  presumed  to 
be  under  the  agreement,  unless  the  defendant 
had  notice  or  knowledge  to  the  contrary.  But 
if  the  town  had  no  notice  or  knowledge  of  the 
agreement,  then  it  may  have  used  the  way  un- 
der a  claim  of  right;  while  the  defendant  may 
have  believed,  and  reasonably  believed,  that 
the  town  was  using  the  way  under  its  permis- 
sion, and  for  this  reason  may  have  refrained 
from  preventing  or  interrupting  the  use. 

It  is  said  in  Edson  v.  MunseU,  10  Allen,  557- 
580,  that  "  in  order  to  require  the  jury  to  pre- 
sume a  grant,  the  possession  or  use  must  have 
all  the  qualities  of  a  prescription;  it  must  be 
open,  adverse,  uninterrupted,  and  with  the  ac- 
quiescence of  the  owner.  Any  fact  which  di- 
rectly affects  the  probability -of  such  acquies- 
cence must  be  submitted  to  the  "jury  to  assist 
them  in  determining  whether  such  a  presump- 
tion should  or  should  not  be  made." 

In  Smith  v.  Miller,  11  Gray,  145,  the  plaintiff 
bought  his  land  from  Charles  P.  Phelps  in  1882, 
and  tbe  defendant  churned  title  to  his  land  un- 
der Thadeus  Smith,  who  owned  it  from  1828 
to  1885.  Smith,  in  1820  or  1880,  obtained  per- 
mission from  Phelps  to  dig  a  drain  from 
Phelps'  land  across  the  highway  and  through 
his  own  land.  The  action  was  for  obstructing 
this  drain,  and  the  plaintiff  contended  that 
whether  the  use  of  the  drain  by  Phelps  was 
permissive  or  not,  yet,  if  the  plaintiff,  when  he 
bought  the  land  in  1882,  found  a  drain  there, 
and  continued  to  use  it  for  twenty  years,  such 
use  would  give  him  a  prescriptive  right.  It  does 
not  appear  in  the  case  whether  the  plaintiff 
knew  that  the  drain  was  originally  constructed 
for  the  benefit  of  Smith  and  by  the  permission 
of  Phelps.  The  court  says  that  if  Smith  con- 
structed the  drain  for  his  own  benefit,  with  the 
consent  of  Phelps,  who  was  then  the  owner  of 
the  plaintiff's  land,  "  the  flowing  of  the  water 
through  it,  and  over  the  defendant's  land,  must 
be  considered  to  have  been  afterward  permis- 
sive, and  in  accordance  with  the  original  agree- 
ment of  the  parties,  until  the  plaintiff  asserted 
some  claim  or  exercised  some  right  indicating 
that  he  made  or  intended  to  assert  a  chum  ad- 
verse to  the  right  of  the  defendant  or  of  his 
predecessors."  In  tbe  present  case,  we  think 
that  if  the  defendant  silently  submitted  to  the 
plaintiffs'  use  of  the  way  under  a  belief  that 
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this  use  was  permissive  and  in  pursuance  of 
the  agreement  made  with  the  plaintiffs'  agents, 
this  fact  is  material  upon  the  question  of  ac- 
quiescence; and  that  the  fourth  request  should 
have  been  granted,  with  the  proviso  that  the" 
use  of  the  way  by  the  plaintiffs  was  not  incon- 
sistent with  tne  agreement,  and  the  defendant 
believed  that  the  plaintiffs  were  using  the  way 
in  pursuance  of  the  agreement,  ana  this  was 
a  reasonable  belief  under  all  the  circumstances 
shown.  The  request,  in  the  form  in  which  it 
was  made,  is  not  accurate  and  complete,  par- 
ticularly if  the  town  was  not  shown  to  have 
had  knowledge  or  notice  of  the  agreement,  and 
should  have  been  modified,  substantially  as  we 
have  suggested;  yet  the  instructions  given  on 
this  point  were  not  all  that  the  case  required 
and  might  have  misled  the  jury,  and  for  this 
reason  we  think  there  ought  to  be  a  new  trial. 
See  Botch's  Wliarf  Co.  v.  Judd,  108  Mass.  224; 
Blake  v.  Everett,  1  Allen,  248;  Boot  v.  Common- 
wealth, 98  Pa.  170;  ElweU  v.  Hinckley,  188 
Mass.  226;  Thompson  v.  Pioche,  44  Cal.  608; 
Dodge  v.  Stacy,  39  Vt.  558,  568;  Hannefln  v. 
Blake,  102  Mass.  297;  Carbrey  v.  WiUis,  7  Al- 
len, 864. 

The  fifth  request  was  rightly  refused.  If 
the  plaintiffs  had  a  right  of  way,  the  defendant 
showed  no  right  to  fin  up  the  way. 

The  plaintiffs  in  their  declaration  described 
a.way  leading  from  a  highway  across  its  own 
land  and  the  land  of  the  defendant  to  a  burial 
ground.  The  sixth  request,  as  we  understand 
it,  asked  the  court  to  rule  that  the  plaintiffs 
must  prove  a  right  of  way,  as  laid  in  the  dec- 
laration, from  the  highway  to  the  burial  ground, 
and  that  the  plaintiffs  could  not  recover  if  they 
proved  a  right  of  way  for  only  a  part  of  this 
distance.    If  this  is  the  law  (see  1  Greenl.  Ev. 

71,  72),  we  think  that  from  the  charge  of 
the  presiding  justice  the  jury  must  have  under- 
stood that  the  plaintiffs,  to  prevail,  must  prove 
a  right  of  way  throughout  the  whole  distance 
as  claimed  in  the  declaration 

Exception*  sustained. 


Sarah  A  WORMWOOD 
v. 

CITY  OF  WALTHAM. 

Where  the  plaintiff  employed  one  of  the 
aldermen  to  deliver  to  tne  city  authori- 
ties a  notice  of  the  time,  place,  and  cause 
of  a  personal  injury,  sustained  by  rea- 
son of  a  defect  in  a  sidewalk,  the  fact 
that  the  board  of  aldermen  first  acted 
upon  the  notice,  and  that  then  it  was 
delivered  to  the  city  clerk,  did  not  af- 
fect the  sufficiency  of  the  notice. 

(Middlesex  Filed  Haroh  14, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  for  personal  injuries  sus- 
tained by  plaintiff  by  reason  of  an  alleged  de- 
fective sidewalk  on  one  of  defendant's  streets. 

The  case  was  tried  in  the  superior  court,  be- 
fore Thompson,  J.,  where  the  following  facts 
appeared: 

The  plaintiff  received  the  injuries  for  which 
she  brought  the  action  by  a  fall  upon  the  ice 
upon  the  sidewalk  on  Moody  Street,  January 
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16,  1886.  On  January  80,  thereafter,  she 
signed  a  notice  stating  the  fact  of  the  fall,  the 
time  and  place  thereof,  and  the  injuries  re- 
ceived, and  asking  for  adjustment  of  the  same, 
and  handed  such  notice  to  her  sister,  who  de- 
livered it  to  one  Weeks,  a  member  of  the  board 
of  aldermen  of  Waltham,  and  asked  him  to 
deliver  it  to  the  proper  authorities. 

It  appeared  that  said  notice  was  first  read  to 
the  board  of  aldermen  by  the  president,  and  by 
such  board  the  claim  for  damages  was  ordered 
referred  to  the  city  solicitor;  and  then  the  no- 
tice was  handed  by  the  president  to  the  city 
clerk,  who  was  also,  by  virtue  of  his  office, 
clerk  of  the  board  of  aldermen,  and  was  by 
such  clerk  filed  with  other  records  and  papers 
of  the  board  of  aldermen,  which  are  kept  in  a 
safe  in  his  office  with  the  other  city  papers. 
The  first  time  the  clerk  saw  such  paper  was 
when  it  was  handed  him  by  the  president  of 
the  board  of  aldermen,  after  it  had  been  read 
to  the  board. 

Plaintiff  offered  such  paper  in  evidence,  to 
which  defendant  objected  on  the  ground  that 
it  had  not  been  properly  served  on  the  city. 
The  court  ruled  that  the  service  was  sufficient, 
and  admitted  the  paper;  and  defendant  alleged 
exceptions. 

Mr.  T.  H.  Armstrong,  for  defendant: 

This  is  an  action  seeking  to  enforce  a  liability 
created  by  statute. 

Pub.  Stat.  chap.  52,  §  18;  White  v.  Phillips- 
ton,  10  Met.  110;  Bigelow  v.  Randolph,  14  Gray, 
548. 

In  order  to  recover,  the  plaintiff  must  com- 
ply strictly  with  all  the  provisions  of  the 
statute. 

Qay  v.  Cambridge,  128  Mass.  887 ;  Loverly 
v.  Chamberlin,  7  Blackf.  556. 

Notice  is  a  condition  precedent  to  recovery, 
and  must  be  given  as  required  by  statute  (Oay. 
v.  Cambridge,  supra;  McDougall  v.  Boston, 
184  Mass.  149;  Bolton  v.  Salem,  189  Mass.  92), 
and  must  appear  to  be  given  for  the  purpose 
of  fixing  the  rights  of  the  party  {Eenady  v. 
Lawrence,  128  Mass.  318). 

Defendant  maintains  that  notice  in  this 
case  was  not  given  as  required,  because  (1)  no- 
tice is  required  by  statute  to  be  given  to  the 
mayor,  city  clerk,  or  city  treasurer;  (2)  in  this 
case,  it  was  not  given  to  either  of  said  officers; 
(8)  it  does  not  appear  to  have  been  given  by 
the  plaintiff  for  the  purpose  of  fixing  her  right 
of  action. 

Stat.  1877,  chap.  284;  Stat.  1879,  chap.  244; 
Pub.  Stat.  chap.  52,  §§  19-21. 

The  statute  is  directory  as  to  the  officers  to 
whom  notice  is  to  be  given.  The  word  "  may  " 
is  to  be  construed  as  imperative. 

Minor  v.  Mechanics  Bank  of  Alexandria,  1 
Pet.  46-64  (26  U.  S.  bk.  7,  L.  ed.  47-55);  Optn- 
ion  of  Justices,  11  Pick.  548;  Pub.  Stat.  chap. 
161,  §  85. 

All  Acts  in  pari  materia  are  to  be  taken  to- 
gether as  if  they  were  one  law. 

United  States  v.  Freeman,  8  How.  564  (44 
U.  S.  bk.  11.  L.  ed.  727). 

The  rule,  "Expressio  unius  est  exdusio  atte- 
rius,"  applies  with  special  force  to  the  construc- 
tion of  statutes. 

Gregory  v.  Des  Augre,  8  Bing.  (N.  C.)  85;  Me- 
Cabe  v.  Cambridge,  184  Mass.  484;  Bolton  v. 
Salem,  186  Mass.  278. 
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The  board  of  aldermen  could  not  be  the 
agents  of  the  plaintiff  to  serve  the  notice  on 
the  city  clerk. 

Kenady  v.  Lawrence,  128  Mass.  818;  Mooney 
v.  Salem,  180  Mass.  402;  Potwine't  App.  31 
Conn.  881. 

Even  where  notice  must  be  in  writing  the 
purpose  in  which  it  is  given  must  appear. 

Lyman  v.  Hampshire,  188  Mass.  74. 

Mr.  Sherman  Hoar,  for  plaintiff: 

As  to  whether  the  notice  was  properly  given 
see  Pub.  Stat.  chap.  52,  §  19. 

The  whole  duty  of  the  plaintiff  was  to  give 
notice  to  the  city  of  Waltham,  and  any  giving 
of  the  notice  which  resulted  in  the  city's  re- 
ceiving it  in  due  course  would  be  a  sufficient 
giving  of  it  to  the  city  within  the  requirements 
of  the  statute. 

Pub.  Stat.  chap.  52,  §  21,  is  merely  supple- 
tory  to  Id.  §  19,  as  far  as  it  relates  to  the  giv- 
ing of  notice. 

Commonwealth  v.  Hay  net,  107  Mass.  194, 197; 
8taU  v.  Hannibal  &  St.  J.  R.  R.  Co.  51  Mo.  582. 

Even  if  the  court  holds  that  one  of  the  three 
officers  mentioned  in  §  21  must  receive  this  no- 
tice, it  is  submitted  that  in  this  case  the  city 
clerk  was  duly  given  this  notice  within  the  80 
days  required  by  statute. 

Me  Cole  v.  Cambridge,  184  Mass.  484;  Stat. 
1884,  chap.  809,  §  15. 

Per  Curiam: 

The  defendant  objected  to  the  notice  offered 
by  the  plaintiff,  upon  the  ground  that  it  was 
not  properly  served  upon  the  city.  No  other 
question  is  raised  by  the  bill  of  exceptions. 

The  statute  provides  that  in  the  case  of  a  city 
the  notice  may  be  given  to  the  mayor,  the  city 
clerk,  or  the  treasurer.  If  this  provides  the 
exclusive  mode  in  which  a  notice  may  be  served, 
which  we  do  not  decide,  the  service  in  this 
case  was  sufficient.  The  plaintiff  employed 
Mr.  Weeks,  one  of  the  aldermen,  to  deliver  the 
notice  to  the  proper  authorities.  He  might  and 
did  act  as  her  agent.  If  he  had  delivered  the 
notice  to  the  city  clerk,  who  had  laid  it  before 
the  board  of  aldermen  for  their  action,  the  ser- 
vice would  have  been  clearly  sufficient.  The 
fact  that  the  aldermen  first  acted  upon  the  no- 
tice, and  that  then  it  was  delivered  to  the  city 
clerk,  makes  no  difference.  It  was  still  a  no- 
tice given  to  the  city  clerk  by  herjprocurement, 
and  was  sufficient. 

Exceptions  overruled. 


James  H.  PAGE,  Trustee, 
v. 

Patrick  O'TOOLE. 

Where  power  is  given  to  the  city  of 
Boston  and  the  town  of  West  Rox- 
bury to  "take  or  purchase  lands*" 

and  that  "the  city  or  town,  as  the  case 
may  be,"  shall  record  in  the  office  of  the 
registry  of  deeds  a  description  of  the 
land  so  taken,  and  the  section  concludes: 
"and  the  title  to  all  land  so  taken  shall 
vest  in  said  city  or  town,  as  the  case  may 
be,"  it  was  manifestly  the  intention  of 
the  Legislature  that  the  power  given 
should  be  exercised  by  the  city  and 
2  Mass. 
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town  severally,  and  that  the  title  to 
the  land  should  be  the  title  in  fee 
simple,  and  not  merely  to  an  easement 
in  it.  (Dingley  v.  Boston,  100  Mass.  554, 
followed.) 

(Suffolk  Filed  March  33, 1887.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Superior  Court  of  Suffolk  County  in  favor 
of  defendant  in  an  action  of  ejectment.  Judg- 
ment for  defendant. 

The  case  was  heard  in  the  superior  court  on 
the  following  agreed  statement  of  facts : 

"  In  the  above-entitled  action  it  is  agreed  that 
one  Oilman  Page  was  in  1888  the  owner  of 
land  which  included  the  premises  described  in 
plaintiffs  declaration;  that  said  Oilman  Page 
died  in  1881,  leaving  a  will,  which  was  admitted 
to  probate  July  25,  1881,  by  which  said  will  he 
devised,  his  real  estate  to  the  plaintiff,  in  trust, 
and  upon  certain  trusts  declared  in  said  will; 
and  the  plaintiff  duly  qualified,  and  was  duly 
appointed  trustee  under  said  will  on  or  about 
said  last-named  date;  that  the  town  of  West  Rox- 
bury,  in  said  year  1868,  duly  took  certain  land 
and  premises,  which  included  the  land  de- 
scribed in  said  declaration,  under  and  by  virtue 
of  Acts  1868,  chap.  228,  and  duly  filed  in  the 
registry  of  deeds  for  the  county  in  which  said 
land  was  then  situate  a  description  and  state- 
ment as  required  by  said  Act,  and,  in  all  other 
respects,  complied  with  said  Act;  that  there-, 
after  the  said  town  of  West  Roxbury  was  by' 
law  duly  annexed  to  and  became  part  of  the 
city  of  Boston,  and  the  said  city  of  Boston  suc- 
ceeded to  and  became  entitled  to  all  the  rights 
obtained  by  said  town  under  said  taking;  that 
thereafter,  on  or  about  Nov.  1, 1882,  the  defend- 
ant, by  virtue  of  a  contract  with  said  city  of  Bos- 
ton, became  a  tenant  at  will  of  said  city,  as  to  the 
land  described  in  plaintiff's  declaration;  and,  as 
such  tenant,  defendant  entered  upon  the  prem- 
ises described  in  said  declaration  on  or  about 
Nov.  1, 1882,  and  erected  thereon  certain  struc- 
tures, and  has  used  and  occupied  the  same  from 
said  last-named  date  down  to  the  date  of  plain- 
tiff's writ;  that  during  said  time  defendant  has 
paid  rent  to  said  city  of  Boston  for  said  premises 
as  its  tenant,  under  his  contract  with  said  city  as 
aforesaid;  that  on  the  day  of  the  date  of  plain- 
tiffs writ,  plaintiff  entered  upon  the  land  and 
premises  declared  in  his  said  declaration  for  the 
purpose  of  repossessing  himself  of  the  same." 

The  court  ordered  judgment  for  defendant 
on  the  agreed  facts,  and  plaintiff  appealed  to 
this  court. 
Mr.  C.  W.  Turner,  for  plaintiff: 
Plaintiff  claims  that  the  town  of  Roxbury, 
by  its  taking,  did  not  acquire  the  fee  in  said 
premises,  but  only  an  easement  therein. 

It  is  well  established  that,  in  all  cases  of  tak- 
ing land  by  eminent  domain,  such  title  only  is 
taken  as  is  necessary  for  the  accomplishment 
of  the  public  object;  and,  if  the  language  of  the 
Act  admits  of  a  construction  which  leaves  a  fee 
in  the  owner  subject  to  the  public  easement,  it 
will  be  so  construed. 
Hills,  Em.  Dom.  §  49. 

The  right  of  eminent  domain  is  "a  power 
given  to  provide  for  an  exigency,  and  is  war- 
ranted only  by  the  existence  of  such  exigency. 
*  *  •  When,  therefore,  the  Legislature,  being 
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vested  with  the  exercise  of  this  high  power, 
uses  language  not  precise  and  explicit,  but  open 
to  construction,  and  if  one  construction  would 
convey  the  power  beyond  the  limit  necessary  to 
meet  the  public  exigency,  and  another  construc- 
tion would  limit  it  by  the  extent  of  such  exi- 
gency,", the  latter  should  be  adopted. 

Shaw,  Ch.  J.,  in  Harback  v.  Boston,  10  Cusfa. 
297. 

This  principle  was  early  applied  in  this  State 
to  the  taking  of  land  for  highways. 

Commonwealth  v.  Peters,  2  Mais.  127;  Perley 
v.  Chandler,  6  Mass.  464;  Stackpole  v.  Healy,  16 
Mass.  84. 

So  also  for  turnpikes. 

Robbing  v.  Borman,  1  Pick.  122;  Adams  v. 
Emerson,  6  Pick.  57. 

So  also  for  railroads. 
Weston  v.  Foster,  7  Met.  299. 

The  words,  "The  title  to  all  land  so  taken 
shall  vest  in  said  city  or  said  town,  as  the  case 
may  be,"  as  used  in  Act  1868,  chap.  223,  §  1,  do 
not  show  conclusively  that  a  fee  simple  was  to  be 
so  vested.  The  word  title  does  not  necessarily, 
or  even  usually,  mean  a  title  in  fee.  As  ap- 
plied to  real  estate,  its  ordinary  meaning  is  the 
means  by  which  the  owner  of  land  has  thejjust 
possession  of  a  property  or  estate. 

Coke,  Litt.  845;  2  Bl.  Com.  195;  1  Bouv.  L. 
Diet.  p.  596. 

The  defendant  will  claim  that  this  case  is  to 
be  governed  by  Dingley  v.  Boston,  100  Mass. 
.  554,  in  which  it  was  held  that  similar  language 
imported  a  title  in  fee  simple;  but  an  examina- 
tion of  that  case  will  show  that  this  construc- 
tion was  there  based  not  only  upon  the  lan- 
guage used,  but  upon  the  purpose  of  the  Act. 
That  purpose  was  to  abate  an  extensive  nui- 
sance. Land  was  to  be  taken  and  buried  at 
great  expense,  under  earth  brought  and  placed 
upon  it  by  the  city.  The  cost  of  doing  so  would 
be  great,  and  might  exceed  the  original  value 
of  the  property  taken.  The  whole  of  that  value 
at  the  time  of  taking  was  to  be  paid  to  the 
owner  as  damages.  The  principal  question  dis- 
cussed was  the  constitutionality  of  the  Act, 
and  it  might  well  have  been  held  that  the  pur- 
pose for  which  the  Act  was  passed  showed  that 
it  was  the  intention  of  the  Legislature  that  a 
fee  simple  should  vest  in  the  city. 

But  the  purpose  of  the  Act  under  discussion 
does  not  require  any  greater  estate  than  an  ease- 
ment. That  purpose  is  stated  to  be  "sewer- 
age," which  may  well,  in  the  future,  be  ren- 
dered entirely  unnecessary  by  the  adoption  of 
some  different  system .  Authority  is  then  given 
to  "remove  obstructions  in  or  over  Stony 
Brook  and  the  tributaries  thereof ;"  also  to  "di- 
vert the  water,  and  alter  the  course,  and  deepen 
the  channel  thereof;  and,  the  more  effectuallv 
to  make  the  said  improvements,"  authority  is 
given  to  "take  or  purchase  land  not  exceeding 
Sve  rods  in  width. 

This  purpose  might  not  last  forever.  It  is, 
in  many  respects,  analogous  to  the  purpose  for 
which  a  highway  is  laid  out;  and  it  might  well 
leave  in  the  owner  such  use  of  the  land  taken 
as  was  not  inconsistent  with  the  improvement; 
as,  for  instance,  a  right  to  the  grass.  It  was  not 
provided  that  the  land  was  to  be  raised  or 
changed.  The  brook  might  be  widened,  or 
deepened,  or  have  its  course  altered,  just  as  the 
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wrought  part  of  a  town  road  might  be  widened 
or  raised  from  time  to  time,  as  public  travel  re- 
quired; but  all  this  calls  for  no  higher  right  or 
estate  than  an  easement.  So,  too,  there  is 
nothing  in  the  Act  to  indicate  that  the  owner 
was  to  have  as  damages  the  whole  value  of  the 
land  taken,  as  was  the  case  in  Dingtey  v.  Bos- 
ton. His  damages  were  to  be  assessed  in  the 
same  manner  as  "when  land  is  taken  in  laying 
out  highways,"  and  he  was  liable  to  assessment 
on  account  of  the  improvement  to  his  remain- 
ing land. 

If  the  town  of  West  Roxbury  took  only  an 
easement,  the  city  of  Boston,  as  its  successor, 
had  no  greater  estate,  and  could  not  let  the 
land  to  the  defendant;  and  the  erection  of 
structures  on  said  land  by  defendant,  and  the 
continued  maintenance  and  use  thereof,  con- 
stitute trespass,  and  plaintiff  may  maintain  an 
action  against  him  therefor. 

Proprietors  of  Locks  &  Canals  v.  Nashua  & 
L.  R.  R.  Co.  104  Mass.  9;  Commonwealth  v. 
Peters,  2  Mass.  125;  Perley  v.  Chandler,  6  Mass. 
454. 

Mr.  R.  W.  Naaon,  for  defendant: 
Judgment  for  the  defendant  should  be  af- 
firmed, because,  in  taking  under  Act  1868,  chap. 
228,  the  city  of  Boston  acquired  title  in  fee 
simple  to  the  land  in  question. 

Acts  1868,  chap.  228;  Dingley  v.  Boston,  100 
Mass.  544. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

The  power  given  to  the  city  of  Boston  and 
the  town  of  West  Roxbury,  by  Stat.  1868,  chap. 
228,  §  1,  to  "take  or  purchase  land,"  is  mani- 
festly given  to  the  city  and  town  severally,  not 
jointly,  if  we  read  only  the  first  part  of  the  sec- 
tion. And  when,  after  going  on  to  provide 
that  "the  city  or  town,  as  the  case  may  be," 
shall  file  in  the  office  of  the  registry  of  deeds 
a  description  of  the  land  so  taken,  the  section 
concludes:  "and  the  title  to  all  land  so  taken, 
shall  vest  in  said  city  or  town,  as  the  case  may 
be. "  The  purpose  of  the  last  words  is  not  satis- 
fled  by  construing  them  as  merely  a  superfluous 
enactment  that  the  title  shall  not  be  joint. 
They  plainly  have  the  same  meaning  that  they 
would  have  had  if  the  city  or  town  had  been 
mentioned  alone. 

If  the  power  had  been  given  to  West  Rox- 
bury only,  a  provision  that  the  title  to  all  land 
so  taken  should  vest  in  the  town  would  mean, 
according  to  the  common  and  proper  use  of 
language,  the  title  in  fee  simple  to  the  land 
itself,  and  not  merely  to  an  easement  in  it.  The 
words  were  so  construed  in  Dingley  v.  Boston, 
100  Mass.  544, 554,  and  the  Act  was  held  to  be 
within  the  constitutional  power  of  the  Legisla- 
ture. If  it  had  been,  as  the  plaintiff  contends 
that  it  was,  the  purpose  to  define  by  what 
means  or  at  what  moment  the  town  should  ac- 
quire rights  it  did  acquire,  we  should  find  some 
such  word  as  "thereupon  "  before  the  provision 
as  to  the  title  vesting  in  the  town;  while  the 
word  "all"  ("the  title  to  all  land  so  taken") 
shows  that  the  emphasis  of  the  sentence  falls, 
partly  at  least,  on  the  extent  of  the  rights  ac- 
quired. We  see  no  satisfactory  distinction  be- 
tween this  case  and  Dingley  v.  Boston,  supra. 

Judgment  for  defendant. 
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COMMONWEALTH  of  Massachusetts 

William  F.  WELCH. 

The  authority  granted  by  the  license 
to  sell  liquor  arises  upon  the  issuing 
of  the  written  license,  and  not  upon 
the  vote  granting  it,  or  the  comple- 
tion of  the  instrument  by  the  signatures 
of  the  mayor  and  the  city  clerk.  The 
license  shall  not  be  issued  until  the  con- 
ditions prescribed  by  statute  have  been 
performed.  Where  the  license  was  not 
issued  until  after  the  act  complained 
of,  and  defendant  had  not  performed 
the  conditions  precedent  to  its  issue,  or 
furnished  a  satisfactory  bond,  or  paid 
his  license  fee,  it  is  no  protection  in  a 
prosecution  for  selling  liquors  with- 
out a  license. 

(Middlesex  Filed  May  6, 1887.) 

N  defendant's  exceptions.  Overruled. 
Complaint  charging  defendant  with  keep- 
ing and  exposing  for  sale  intoxicating  liquors 
on  July  4.  1880,  without  license  or  authority. 
Tried  in  the  superior  court,  before  Thomp- 
son, J. 

The  facts  are  stated  in  the  opinion. 

Hem*.  H.  N.  Allin  and  O.  L.  Kay- 
berry,  for  defendant: 

A  license  for  the  sale  of  intoxicating  liquors 
takes  effect  from  its  date.  The  license  put  in 
evidence  by  the  defendant  must  be  presumed 
to  have  been  regularly  executed,  and  to  have 
been  dated  upon  the  day  of  its  issue.  The 
flrat  instruction  requested  should  have  been 
given. 

Baldue  v.  RandaU,  107  Mass.  121;  Whart. 
Cr.  Ev.  §  848. 

The  record  produced  by  the  city  clerk  was 
not  competent  to  contradict  the  license. 

Pub.  Stat,  chap.  100,  §  5;  1  Greenl.  Ev.  g§ 
468,  999. 

A  license  to  keep  and  sell  intoxicating 
liquors  is  an  authority  or  permission,  and  its 
essential  feature  is  the  granting  of  such  au- 
thority by  the  proper  power.  When  that 
grant  is  executed  by  the  proper  authorities,  and 
specified  to  cover  a  certain  lawful  period  of 
tune,  it  becomes  a  valid  authority.  If  a  licen- 
see then  fails  to  comply  with  the  conditions  of 
the  grant,  it  becomes  void;  but  substantial 
conformance  with  those  conditions  makes  the 
grant  valid  from  the  time  of  its  execution. 

The  city  treasurer  wrongfully  refused  to 
approve  the  bond  deposited  with  him  by  the 
defendant  His  authority  is  not  arbitrary, 
but  discretionary;  and  the  extent  of  his  au- 
thority is  to  see  that  the  bond  is  properly  exe- 
cuted and  the  sureties  sufficient.  His  objec- 
tion to  the  bond  was  not  well  taken;  for  a  li- 
cense to  a  partnership  is  in  effect  a  license  to 
each  of  the  partners. 

Mr.  Edgar  J.  Sherman,  Atty  Oen.,  for 
the  Commonwealth: 

It  is  well  settled  that  where  one  relies  upon 
a  license  as  a  justification  for  acts  apparently 
criminal,  the  burden  of  proof  is  upon  him  to 
prove  the  license  broad  enough  to  authorize 
the  particular  act  complained  of. 

Commonwealth  v.  Rafferly,  183  Mass.  574. 

The  defendant  is  charged  with  exposing  for 
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sale  liquor  on  the  4th  of  July,  1886.  In  de- 
fense he  offers  a  fifth  class  license  bearing  date 
May  15,  1886.  which  the  presiding  judge  ruled 
was  prima  facie  a  justification  of  sale  made 
subsequent  to  its  date.  The  government  then 
offered  evidence  which  proved  that  the  license 
was  not  in  fact  issued  until  July  10,  1886. 
This  evidence  was  clearly  competent. 

It  is  mandatorially  provided  by  Pub.  Stat, 
chap.  100,  §  18,  that  "no  license  shall  be  is- 
sued until  *  *  *  the  treasurer  *  *  *  has  re- 
ceived a  satisfactory  bond;"  and  as  it  is  also 
shown  by  the  evidence  that  the  license  was  not 
in  fact  delivered  until  said  July  10,  and  hence 
could  not  be  "displayed  on  the  premises,"  as 
required  by  chap.  100,  §  9,  cl.  6,  it  must  clearly 
result  that  sales  made  prior  to  that  date  could 
not  be  justified  by  or  under  that  license. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  and  his  copartner  in  business 
made  a  joint  application  to  the  mayor  and  al- 
dermen of  the  city  of  Waltham  for  a  license  to 
sell  intoxicating  liquors;  an  order  granting 
such  license  was  adopted  by  the  aldermen,  and 
a  license  was  made  out  and  signed  by  the 
mayor  and  city  clerk  on  the  15th  day  of  May, 
and.  the  defendant  notified  thereof.  The  de- 
fendant's copartner  refused  to  sign  the  bond 
required  by  the  statute,  and  on  the  25th  day  of 
May  retired  from  the  business.  After  that 
the  defendant  offered  his  bond  with  sureties, 
which  the  city  clerk  refused  to  receive  unless 
the  co-licensee  should  be  a  co  obligor.  The 
defendant  then  applied  to  the  aldermen  to  have 
the  license  issued  to  him  as  licensee,  and  it 
was  ordered  that  the  license  granted  to  the  co- 
partners should  be  issued  to  the  defendant  up- 
on bis  paying  the  fee  and  giving  his  bond. 
On  the  next  day,  July  10.  the  city  clerk  ac- 
cepted and  approved  the  bond  of  the  defend- 
ant, identical  with  the  bond  before  presented 
by  him,  except  in  the  date;  and  the  defendant 
paid  the  fee,  and  the  license,  dated  May  15, 
was  issued  to  him.  The  defendant  was  con- 
victed of  keeping  liquors  for  sale  on  the  4th  of 
July ;  and  the  question  is  whether  he  was  then 
authorized  so  to  do  by  his  license.  The  li- 
cense put  in  evidence  by  the  defendant  was 
dated  the  15th  day  of  May,  and,  as  ruled  by 
the  court,  was  prima  fade  evidence  of  author- 
ity to  sell  on  the  4th  of  July.  But  we  think 
that  it  was  clearly  competent  for  the  Common- 
wealth to  prove  that  the  bond  was  not  given, 
and  the  license  fee  was  not  paid,  and  that  the 
license  was  not  issued  until  the  10th  day  of 
July, — after  the  time  of  the  alleged  offense. 
The  authority  granted  by  the  license  arises 
upon  the  issuing  of  the  written  license, 
and  not  upon  the  vote  granting  it,  or  the  com- 
pletion of  the  instrument  by  the  signatures  of 
the  mayor  and  city  clerk.  The  provisions  of 
the  statute  make  this  plain.  By  Pub.  Stat, 
chap.  100,  licenses  for  the  sale  of  intoxicating 
liquor  may  be  granted  by  the  mayor  and  alder- 
men of  a  city;  they  are  to  be  signed  by  the 
mayor  and  city  clerk,  and  recorded  in  the  office 
of  the  clerk:  they  shall  name  the  person  li- 
censed, and  the  building  in  which  the  business 
shall  be  carried  on,  and  shall  be  expressed  to 
be  subject  to  various  conditions,  one  of  which 
is  that  the  license,  or  a  certified  copy  thereof, 
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shall  be  conspicuously  displayed  upon  the 
premises.  Section  18  provides  that  no  license 
shall  be  issued  until  the  license  fee  has  been 
paid  to  the  city  treasurer,  and  until  he  has  re- 
ceived a  satisfactory  bond,  which,  after  ap- 
proval, shall  be  filed  in  the  office  of  the  city 
clerk.  The  obvious  intention  of  the  statute  is 
that  the  license  shall  take  effect  when  it  is  is- 
sued, under  the  prescribed  conditions,  and  that 
it  shall  not  be  issued  until  the  conditions  have 
been  performed.  The  evidence  shows  not  only 
that  tbe  license  was  not  issued  until  after  the 
act  complained  of,  but  that  tbe  defendant  had 
not  performed  the  conditions  precedent  to  its 
issue.  He  had  not  furnished  a  satisfactory 
bond,  and  he  had  not  paid  the  license  fee. 
Exception*  overruled. 


COMMONWEALTH  of  Massachusetts 
v. 

Charles  E.  KENDALL. 

Where  a  prior  Act  or  part  of  an  Act  is  In- 
corporated in  a  subsequent  Act,  it  is 

as  if  the  words  of  the  first  Act  had  been 
repeated  in  the  second  Act,  so  that  the 
repeal  of  the  first  Act  will  not  take  away 
the  effect  of  the  words  so  repeated  in  the 
second  Act.  Hence,  where  the  penal- 
ties imposed  by  Pub.  Stat.  chap.  57, 
§  5,  are  made  a  part  of  the  later  Act 
of  1885,  chap.  852,  §  8,  defendant  may 
be  convicted  for  a  first,  second,  or  sub- 
sequent offense  as  provided  for  in  the 
prior  statutes. 

(Suffolk  Filed  May  6, 1887.) 

On  defendant's  exceptions.  Overruled. 
Complaint,  under  Acts  1885.  chap.  852,  §8, 
to  the  Municipal  Court  of  the  city  of  Boston, 
that  the  defendant,  on  the  13th  day  of  Octo 
ber,  188G,  had  in  his  possession  skimmed  milk, 
containing  less  than  9^  per  cent  of  milk  sol- 
ids, exclusive  of  fat,  with  intent  unlawfully  to 
sell  the  same. 

At  the  trial  in  the  municipal  court,  the  de- 
fendant filed  a  motion  to  quash  the  complaint 
for  the  following  reasons:  (1)  because  the  law 
provides  no  penalty  for  the  alleged  offense 
therein.   Pub.  Stat.  chap.  57,  §  5.  was  re- 

fealed  by  substitution  of  Acts  1888.  chap.  818, 
2;  (2)  because  said  court  has  no  jurisdiction 
of  the  alleged  offense;  (8)  because  said  com- 
plaint seta  forth  no  crime  or  offense  known  to 
the  law. 

In  tbe  superior  court,  before  the  jury  was 
empaneled,  defendant  renewed  the  motion. 
The  court,  Mason,  J.,  overruled  the  motion. 
The  jury  returned  a  verdict  of  guilty,  and  the 
defendant  alleged  exceptions. 

Mr.  J.  A.  McGeough,  for  defendant: 

This  complaint  was  brought  under  Acts  1885, 
chap.  852,  §  8;  but,  by  reference,  Pub.  Stat, 
chap.  57,  §  5,  provided  the  penalty. 

Now,  at  the  time  of  this  alleged  offense,  Pub. 
Stat.  chap.  57,  §  5,  had  been  repealed  by  sub- 
stitution of  Acts  1886.  chap.  818.  §  2. 

Commonwealth  v.  Kenneson,  148  Mass.  418,  8 
New  Eng.  Rep.  868;  BartleU  v.  King,  12  Mass. 
587-545. 

Where  there  is  no  penalty,  there  is  no  legal 


offense;  the  court  has  no  jurisdiction,  and  the 
complaint  cannot  be  maintained. 

Commonwealth  v.  KeUiher,  12  Allen,  480. 

Mr.  Edgar  J.  Sherman,  Atty-(Jen.,  for 
the  Commonwealth: 

The  motion  to  quash  was  properly  overruled. 

Acts  1885,  chap.  858,  §  8,  under  which  this 
complaint  is  brought,  provides  that  "no  person 
shall  exchange  or  deliverer  have  in  his  custody 
or  possession  with  intent  to  sell,  exchange, 
or  deliver  skimmed  milk  containing  less  than 
9A  per  cent  of  milk  solids,  exclusive  of  fat 
Whoever  violates  the  provisions  of  this  section 
shall  be  punished  by  the  penalties  provided  in 
Pub.  Stat.  chap.  57,  §  5." 

Acts  1886.chap.818.  §  2.  provides  that  "Pub. 
Stat.  chap.  57,  §  5,  is  hereby  amended  to  read 
as  follows:"  etc. 

Amending  a  statute  does  not  repeal  it.  The 
penalty  provided  in  Pub.  Stat.  chap.  57,  §  5, 
is  also  provided  in  Acts  1886,  chap.  818,  $  2. 

See  Commonwealth  v.  Kenneson,  148  Mass. 
418,  8  New  Eng.  Rep.  868. 

That  the  court  had  jurisdiction,  see  Com- 
monweaUh  v.  Murray,  ante,  p.  55. 

Deveni,  J.,  delivered  the  opinion  of  the 
court: 

The  contention  of  defendant  is  that,  as  the 
complaint  in  the  case  at  bar  was  brought  under 
Acts  1885.  chap.  852,  §  8,  the  penalty  for  the 
offenses  described  in  which  was  provided  by 
reference  to  Pub.  Stat.  chap.  57,  §  5,  and  fur- 
ther, that,  as  at  tbe  time  of  the  alleged  offense 
Pub.  8tat.  chap.  57,  §  5,  had  been  repealed  by 
substitution  of  Acts  1886.  chap.  818,  §  2.  there 
was  therefore  no  offense  for  which  any  legal 
penalty  had  been  provided,  and  thus  that  no 
prosecution  could  be  maintained.  Common- 
wealth v.  Kenneson,  148  Mass.  418. 8  New  Eng. 
Rep.  868;  Commonwealth  v.  KeUiher,  12  Allen, 
480. 

If  we  give  the  defendant  the  full  benefit  of 
his  contention  that  Pub.  Stat.  chap.  57.  §  5.  is 
repealed  by  necessary  implication,  tbe  result 
that  there  is  no  legal  offense  under  Acts  1885, 
chap.  352,  §  8,  for  which  any  penaltybas  been 
provided,  by  no  means  follows.  When  the 
Statute  of  1885,  chap.  852,  §  2,  enacts  that 
"whoever  violates  the  provisions  of  this  section 
shall  be  punished  by  the  penalties  in  Pub.  8tat. 
chap.  57,  §  5,  it  describes  the  penalties  by  ref- 
erence to  that  section.  They  are  different,  as 
the  offense  may  be  a  first,  second,  or  subse- 
quent one;  and,  without  recapitulating  them  in 
detail,  they  are  thus  imported  into  tbe  statute 
of  1885.  If  different  penalties  are  afterwards 
from  time  to  tjme  imposed  for  the  offenses  de- 
scribed in  the  Public  Statutes,  such  penalties 
would  not  be  imposed  for  the  offense  described 
in  the  statutes  of  1885,  unless  there  was  some 
legislation  which  there  applied  to  it.  The  penal- 
ties which  are  imposed  by  the  Public  Statutes, 
as  they  then  existed,  are  the  penalties  imposed 
by  the  statute  of  1885,  and,  for  the  purpose  of 
defining  them,  the  later  statute  incorporates 
with  itself  the  earlier  one  so  far  as  It  relates  to 
them.  Where  a  prior  Act,  or  as  in  the  case  at 
bar,  part  of  a  prior  Act  is  incorporated  with  a 
subsequent  Act,  it  is  the  same  thing  as  if  the 
words  of  the  first  Act  had  been  repeated  in  the 
second  Act,  so  that  the  repeal  of  the  first  Act 
will  not  take  away  the  effect  of  the  words 
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which  were  so  repeated  in  the  second  Act  by 
means  of  this  incorporation.  Reg.  v.  Stock,  8 
Ad.  ft  El.  405;  Reg.  v.  Merionethshire,  8  Q.  B. 
343;  Reg.  v.  Smith.  L.  R.  8  Q.  B.  146;  Reg.  v. 
Inhabitant*  of  Brecon.  15  Q.  B.  813. 

Difficulty  may  sometimes  be  experienced  in 
determining  whether  a  former  Act,  or  a  por 
tion  of  it,  u  incorporated  in  the  later  one  (" 
den  v.  Smith,  18  L.  J.  121);  but  it  does  not 
istjin  this  case.  We  are  of  opinion  that  the  pe 
alties  imposed  by  Pub.  8tat.  chap.  57,  §  5.  are 
made  a  part  of  the  later  Act  (Acts  1885,  chap. 
852,  §  8)  as  clearly  as  if  they  were  written  out 
at  length  and  in  terms  recited  in  it.  ' 

Exception*  overruled. 


ior- 
e^  ^$ 


BUSWELL  TRIMMER  CO. 
t. 

Hannibal  G.  CASE. 

1.  In  an  action  of  replevin  brought  by  the 
seller  of  goods  against  the  assignee  in  in- 
solvency of  the  purchaser,  where  the  evi- 
dence is  conflicting  as  to  whether  plain- 
tiff deli  vered  the  machine  sold  on  an  ab- 
solute sale  on  four  months'  credit,  or  on 
a  conditional  sale,  it  was  competent  for 
plaintiff  to  prove  that  purchaser's 
reputation  for  financial  ability  was 
poor,  as  having  some  tendency  to  show 
that  it  was  probable  that  credit  was 
not  g^ven  to  him. 

2.  The  fact  that  the  purchaser  was  noto- 
riously in  bad  pecuniary  credit  would 
have  some  bearing  upon  the  question 
which  of  two  orders  for  the  goods  was 
accepted  by  plaintiff. 

(Essex  Filed  May  5, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Replevin  for  a  machine  bought  by  the  plain- 
tiff, a  corporation,  against  the  defendant,  who 
was  the  assignee  in  insolvency  of  the  estate  of 
Benjamin  W.  Morrill.  Trial  in  the  superior 
court  before  Mason  J. ,  where  the  jury  returned 
a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 
Mr.  W.  H.  Moody,  for  defendant: 
Assuming  that  Knight,  the  plaintiff's  presi- 
dent, was  the  proper  person  to  determine 
whether  the  orders  received  by  Robbins  should 
be  filled,  and  that  the  contract  did  not  become 
a  binding  one  until  approved  by  Knight  {Finch 
v.  Mansfield,  97  Mass.  89);  yet  the  terms  of  the 
contract  are  to  be  sought  in  the  alleged  conver- 
sation between  Robbins  and  Morrill,  and  It  was 
not  competent  for  the  plaintiff,  for  the  purpose 
of  proving  the  terms  of  the  contract,  to  prove 
Robbins'  statement  of  them  to  Knight,  in  the 
absence  of  Morrill  and  without  his  authority. 

QKclly  v.  O'KeVy,  8  Met.  436:  Lucas  v.  Trum- 
faU,  15  Gray,  806;  Carrigg  v.  Oaks,  110  Mass. 
144;  Somer*  v.  Wright.  114  Mass.  171;  Short  Mt. 
CoalUo.  v.  Hardy.  114  Mass.  197,  218. 

The  evidence  that  Morrill's  "  reputation  for 
financial  ability  was  poor"  was  not  relevant,  and 
had  a  tendency  to  prejudice  the  defendant. 
Walker  v.  Moor*,  122  Mass.  501. 
Although  the  line  of  separation  between  rel- 
evant and"  irrelevant  facts  is  incapable  of  being 
2  Mass. 


exactly  drawn,  it  is  submitted  that  there  is  no 
common  experience  which  leads  to  the  infer 
ence  that  goods  are  not  frequently  sold  on 
credit  to  persons  whose  reputation  for  financial 
ability  is  poor. 

Messrs.  J.  P.  ft  B.  B.  Jones,  for  plaintiff: 
The  question  asked, — "State  what  that  order 
was,"— was  competent  to  show  that  the  ma- 
'  hine  was  not  shipped  under  the  order  of  July 
;  and  the  answer  was  competent  to  show  upon 
what  terms  it  was  shipped. 

Finch  v.  Mansfield,  97  Mass.  89. 
The  testimony  of  Robbins  that  he  communi- 
cated the  order  on  July  14  stands  on  the  same 
ground.  It  is  evident  that  the  words  "finan- 
cial ability"  are  used  in  the  sense  of  financial 
means.  The  issue  in  this  connection  was 
whether  the  plaintiff  shipped  the  machine  in 
question  upon  Morrill's  credit.  Upon  this  issue 
it  was  competent  to  show  that  Morrill  had  no 
credit. 

Lee  v.  W/ieeler,  11  Gray,  286,  is  directly  in 
point.  t*ee  also  Bradbury  v.  Dwight,  8  Met.  81 ; 
Cook  v.  Mason.  5  Allen,  212;  Parker  v.  Coburn, 
10  Allen,  82;  Morris  v.  Spofford.  127  Mass.  85. 

Holme*  v.  Hunt,  122  Mass.  505,  simply  de- 
cides that  evidence  that  a  party's  financial  rep- 
utation is  good  is  not  competent  evidence  that 
be  made  a  particular  purchase.  Just  as  a  man's 
ability  to  pay  is  not  competent  evidence  that  he 
has  paid  (Attoood  v.  Scott,  99  Mass.  177);  and. 
on  the  same  principle,  that  a  person's  inability 
to  pay  is  competent  to  show  that  he  has  not 
paid  (Stebbini  v.  Miller.  12  Allen,  591;  Win- 
chester v.  Charter,  97  Mass.  140);  or  that  the 
value  of  the  subject-matter  of  a  sale  is  compe- 
tent to  show  what  were  the  tennsof  the  sale  in 
dispute  (Bradbury  v.  Dwight,  8  Met.  81;  Nor- 
ris  v.  Spofford.  127  Mass.  85). 

A  person's  bad  reputation  for  financial  credit 
is  competent  to  show  that  a  sale  was  not  made 
on  his  credit.  The  only  difference  between  the 
legal  effect  of  evidence  of  actual  financial  con- 
dition, and  of  evidence  of  reputation  of  finan- 
cial condition,  is  that  the  actual  condition  must 
be  brought  to  the  knowledge  of  the  party  to  be 
affected  by  it  (Alien  v.  Leonard,  16  Gray,  202), 
while  the  reputation  is  presumed  to  be  known 
to  him  (Sweetser  v.  Bates,  117  Mass.  466). 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  replevin  of  a  machine 
which,  it  was  admitted,  formerly  belonged  to 
the  plaintiff,  and  was  delivered  by  it  to  one 
Morrill.  The  defendant,  the  assignee  in  insol- 
vency of  Morrill,  claims  that  the  machine  was 
delivered  on  an  absolute  sale  to  Morrill, under  an 
order  sent  to  the  plaintiff's  salesroom  on  July  6. 
The  delivery  was  on  July  17.  The  plaintiff  con- 
tended that  the  delivery  was  under  an  order 
by  which  the  machine  was  to  remain  the  prop- 
erty of  the  plaintiff,  received  from  Morrill  at 
his  place  of  business  on  July  18  by  one  Rob- 
bins, an  agent  of  the  plaintiff  to  solicit  orders, 
and  communicated  by  him  the  next  day  to  Mr. 
Knight,  the  president  of  the  plaintiff,  who  had 
authority  to  accept  orders  and  make  sales.  The 
exception  to  the  admission  of  testimony  by 
Knight  that  he  determined  whether  the  orders 
solicited  by  Robbins  should  be  accepted  or  not, 
has  not  been  pressed,  and  is  clearly  untenable. 
The  testimony  of  Knight  and  of  Robbins  as 
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to  the  communication  of  Morrill's  offer  of  July 
18,  by  Bobbins  to  Knight,  was  admitted,  not, 
as  seems  to  be  supposed  by  the  defendant,  as 
evidence  of  what  the  order  given  by  Morrill 
was,  but  as  evidence  that  the  machine  was  de- 
livered under  that  order. 

The  evidence  being  conflicting  whether  the 
plaintiff  delivered  the  machine  on  an  absolute 
sale  on  four  months'  credit,  under  the  order  of 
July  6,  or  as  on  a  conditional  sale  under  the 
order  of  July  18,  it  was  competent  for  the 
plaintiff  to  prove  that  Morrill's  reputation  for 
financial  ability  was  poor.  It  had  some  ten- 
dency to  show  that  it  was  probable  that  credit 
was  not  given  to  Morrill. 

If  the  plaintiff  had  both  offers  before  it,  and 
accepted  one  of  them,  the  fact  that  Morrill  was 
notoriously  in  bad  pecuniary  credit  would 
have  some  bearing  upon  the  question  which  or- 
der was  accepted.  Lee  v.  Wheeler,  11  Gray,  236 ; 
Sweetxer  v.  Bates,  117  Mass.  456;  Brewer  v. 
Housatonic  R.  R.  Co.  107  Mass.  277. 

Exception*  overruled. 


COMMONWEALTH  of  Massachusetts 

v. 

William  DALE. 

1.  In  misdemeanors,  all  who  knowingly 
and  intentionally  participate  in  the  of- 
fense are  principals,  ana  may  be  con- 
victed thereof,  either  jointly  or  severally. 

2.  One  who  has  the  management  and 
control  of  the  business,  and  who  could 
and  did  decide  when  the  shop  in  which 
it  was  conducted  should  be  opened  and 
closed,  may  be  convicted  of  keeping 
it  open  on  the  Lord's  Day,  irrespect- 
ive of  ownership  of  the  property. 

(Suffolk  Filed  May  6,  1887.) 


ON  defendant's  exceptions.  Overruled. 
Complaint  to  the  Municipal  Court  of  the 
City  of  Boston,  charging  the  defendant  with 
the  offense  of  keeping  open  his  shop  on  the 
Lord's  Day,  "  for  the  purpose  of  doing  busi- 
ness therein,  the  same  not  being  then  and  there 
works  of  necessity  or  charity. 

At  the  trial  of  the  defendant  in  the  superior 
court,  before  Mason,  J.,  it  appeared  in  evidence 
that  the  shop  in  question  was  a  shop  for  the 
sale  of  periodicals;  that  said  shop  and  the  busi- 
ness thereof  were  owned  by  one  Mrs.  Ellor,  and 
not  by  the  def  endant.and  that  the  defendant  was 
hired  by  said  Mrs.  Ellor  to  take  charge  of  said 
shop  and  to  manage  the  business  thereof,  and 
that  Mrs.  Ellor  seldom  visited  said  shop;  that 
upon  the  said  21st  day  of  November  said  shop 
was  kept  open  by  the  defendant,  and  the  busi- 
ness of  selling  Sunday  newspapers  only  was 
carried  on  therein  by  him. 

The  defendant  requested  the  court  to  rule: 
(1)  that,  to  warrant  a  finding  that  the  defend- 
ant was  guilty  of  the  charge  set  forth  in  the 
complaint,  the  jury  must  find  that  the  de- 
fendant kept  open  his  shop  unnecessarily, 
for  the  purpose  of  doing  business  therein  on 
the  Lord's  Day;  (2)  that,  if  the  jury  found 
that  the  defendant  kept  his  shop  open  simply 
for  the  purpose  of  selling  Sunday  newspapers, 
890 


and  that  selling  Sunday  newspapers  on  the 
Lord's  Day  was  a  necessity,  then  they  should 
return  a  verdict  of  not  guilty.  (8)  that,  unlet* 
tiie  jury  found  that  the  defendant  was  the 
owner  of  the  shop  in  question,  they  must  re- 
turn a  verdict  of  not  guilty. 
The  court  refused  to  give  the  first  and  sec- 

»d  rulings  requested  by  the  defendant,  and, 
place  of  the  third,  charged  the  jury  that 
they  found  that  the  defendant  had  the  charge 
and  control  of  said  Bhop,  and  carried  on  the 
business  thereof,  and  that  he  opened  said  shop 
for  the  purpose  of  selling  newspapers  therein 
on  the  Lord's  Day,  they  should  return  a  ver- 
dict of  guilty;  that  it  was  not  necessary,  in  or- 
der to  sustain  the  charge  made  in  the  com- 
plaint, to  show  that  the  defendant  was  the 
owner  of  said  shop  and  the  business  thereof. 
The  jury  returned  a  verdict  of  guilty. 

To  this  ruling,  and  to  the  refusals  to  rule, 
the  defendant  duly  excepted. 
Mr.  Walter  L  Badger,  for  defendant: 
I.  From  the  earliest  lime,  the  framers  of  the 
statutes  prohibiting  opening  shops  and  doing 
business  on  the  Lord's  Day  contemplated  in- 
stances where  it  would  be  necessary  to  allow 
exceptions  to  the  prohibition. 

The  preamble  to  the  Statute  of  1760,  chap. 
20,  §  9,—"  Whereas  many  persons  are  of  opin- 
ion that  the  Sabbath,  or  time  of  religious  rest, 
begins  on  Saturday  evening;  therefore,  to  pre- 
vent all  unnecessary  disturbance  of  persons  of 
such  opinion,  as  well  as  to  encourage  in  all 
others  a  due  and  seasonable  preparation  for  the 
religious  duties  of  the  Lord's  Day," — recog- 
nizes the  fact  that  some  disturbance  by  the  per- 
formance of  the  acts  prohibited  in  the  statute 
following  was  necessary;  that  is.  that  some 
shops  must  be  open  and  some  business  done. 

And  so  in  the  preamble  to  the  Statute  of 
1791,  chap.  58,  §  1,  this  necessity  is  contem- 
plated and  provided  for: 
;  Preamble. — "  Whereas  the  observance  of  the 
Lord's  Day  is  highly  promotive  of  the  welfare 
of  a  community,  *  *  »  and  whereas  some 
thoughtless  and  irreligious  persons,  inattentive 
to  the  duties  and  benefits  of  the  Lord's  Day, 
profane  the  same  by  unnecessarily  pursuing 
their  worldly  business,"  etc. 

Pub.  Stat  chap.  98.  §  2.  is  substantially  the 
same  as  that  enacted  in  1791,  chap.  58;  and  the 
preamble  to  the  latter  statute  sets  forth  the  rea- 
sons of  its  passage,  and  is  applicable  .to  the 
statute  now  in  force. 

Commonwealth  v.  Dexira,  148  Mass.  28-81,  8 
New  Eng.  Rep.  182. 

It  was  decided  in  Commonwealth  v.  Dexira, 
supra,  that  the  words  "  necessity  and  charity," 
in  Pub.  Stat.  chap.  98,  §  2,  are  not  to  be  taken 


with  that  portion  of  the  statute  prohibiting  the 
keeping  open  shops  on  the  Lord's  Day;  but  it 
was  decided  in  Commonwealth  v.  Collins.  2 
Cush.  556.  that  a  shop  could  be  kept  open  on 
the  Lord's  Day  for  a  lawful  purpose. 

The  object  of  the  present  statute  and  of  each 
of  the  preceding  statutes  was  to  prohibit  the 
opening  shops  and  warehouses  on  the  Lord's 
Day,  for  the  purpose  of  the  transaction  of  the 
ordinary  business  carried  on  during  the  week. 

Commonwealth  v.  Dextra,  supra;  Common- 
wealth v.  Collins,  2  Cush.  556. 

The  defendant  did  not  carry  on  the  ordinary 
business  of  the  week.    His  regular  business 
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was  to  sell  periodicals,  but  on  this  day  he  sold 
Sunday  newspapers  only. 

The  shop  might  have  been  kept  open  from 
necessity,  to  remove  therefrom  property  threat- 
ened with  destruction  by  flre,  or  it  might  have 
been  open  for  some  religious  meeting,  or  for 
promoting  some  charitable  purpose  which,  al- 
though against  the  words  of  the  statute,  could 
not  be  considered  as  against  its  true  meaning: 

Commonwealth  v.  Couine,  supra. 

If  it  be  true  that  a  shop  could  be  opened  on 
the  Lord's  Day,  for  a  necessity  or  for  some 
charitable  purpose,  and  if  selling  Sunday  news- 
papers on  the  Lord's  Day  be  a  necessity,  then 
the  act  of  the  defendant  was  an  exception  to 
the  prohibition;  and  be  was  not  guilty  of  the 
offense  alleged  in  the  complaint. 

IL  It  was  open  to  the  defendant  to  show 
that  selling  Sunday  newspapers  on  the  Lord's 
Day  was  a  necessity;  and  it  was  a  question  of 
fact  for  the  jury,  under  proper  instructions,  to 
And  whether  selling  Sunday  newspapers  on  the 
Lord's  Day  was  a  necessity. 

Commonwealth  v.  Harrison.  11  Gray,  808, 
800;  Doyle  v  Lynn  &  B.  R.  R.  Co.  118  Mass. 
196;  Gorman  v.  Lowell,  117  Mass.  66;  Orotman 
v.  Lynn,  121  Mass.  801 ;  Smith  v.  Boston  &  M. 
&  A  120  Mass.  491. 

III.  The  third  ruling  requested  by  the  de- 
fendant should  have  been  given. 

The  text  of  the  statute  is:  "Whoever  keeps 
open  his  shop." 

In  the  statute  of  1602  the  word  "iheir"  was 
used  before  the  word  "shops:"  in  the  statute 
of  1760  the  word  "their"  was  also  used;  in  the 
statute  of  1791  the  words  "his,  her,  or  their 
shop"  were  used ;  and  in  the  Revised  and  Gen- 
eral Statutes  the  word  "his"  was  used,  from 
which  it  is  fair  to  presume  that  the  intention 
was  to  punish  the  owner  of  the  shop,  and  not 
the  employee. 

Had  it  been  the  intention  of  the  framers  of 
the  statute  to  punish  others  than  the  owner  of 
the  shop,  some  such  provision  as  "whoever 
keeps  open  any  shop"  would  have  been  made, 
as  in  Connecticut  (Gen.  8tat.  title  62.  S  1). 

The  complaint  alleges  that  the  defendant, 
Dale,  kept  open  his  shop.  The  word  "his" 
alleges  ownership;  it  is  a  descriptive  part  of 
the  offense  charged,  and  must  be  proved  as  al- 
leged. 

Commonwealth  v.  Wade,  17  Pick.  896;  Stale 
v.  Noble,  15  Me.  476,  and  cases  above  cited. 

The  evidence  shows  that  Mrs  Ellor,  not 
Dale,  was  the  owner  of  the  shop,  and  that 
Dale  was  simply  her  agent.  This  variance  is 
fatal. 

Mr.  Edgar  J.  Sherman,  AUyQen.,  for 
the  Commonwealth: 

The  court  properly  refused  to  give  the  rul- 
ings asked  for  by  the  defendant.  The  case 
falls  quite  within  the  decision  in  Commonwealth 
v.Dextra,  148  Mass.  28,8  New  Eng.  Rep.  182. 

The  ruling  of  the  court  upon  the  point  of 
ownership  was  clearly  correct. 

Commonwealth  v.  Kimball,  105  Mass.  465; 
Commonwealth  v.  DowUng,  114  Mass.  259;  Com- 
monwealth v.  CReOly,  116  Mass.  15. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  first  two  instructions  requested  by  the 
defendant  were  properly  refused.   Upon  the 


points  raised  by  them,  the  case  of  Common- 
wealth v.  Dtxtra,  148  Mass.  28,  is  decisive.  It 
appeared  in  evidence  that  the  shop  in  question 
was  a  shop  for  the  sale  of  periodicals;  that  the 
shop  and  the  business  thereof  were  owned  by 
one  Mrs.  Ellor:  and  that  the  defendant  was 
hired  by  Mrs.  Ellor  to  take  charge  of  the  shop 
and  to  manage  the  business  thereof. 

The  defendant  asked  the  court  to  instruct  the 
jury  that  unless  they  "found  that  the  defend- 
ant was  the  owner  of  the  shop  in  question 
they  must  return  a  verdict  of  not  guilty." 
The  court  rightly  instructed  the  jury  that  if 
the  defendant  had  charge  and  control  of  said 
shop,  and  carried  on  the  business  thereof,  he 
might  be  convicted. 

Id  misdemeanors,  all  who  knowingly  and 
intentionally  participate  in  the  offense  are 
principals,  and  may  be  convicted  thereof, 
either  jointly  or  severally.  Thu6  it  has  been 
held  that  a  man  who  is  not  the  owner  of  the 
house  or  tenement  or  of  the  business  con- 
ducted therein,  but  manages  it  as  the  agent  of 
another,  may  be  convicted  of  keeping  a  bawdy 
house,  or  a  liquor  nuisance,  or  of  maintaining 
a  coalyard  which  is  a  nuisance,  or  of  keeping 
liquors  with  intent  to  sell.  Commonwealth  v. 
Kimball,  105  Mass.  4fo5,  and  cases  cited;  Com- 
monwealth v.  DowUng,  114  Mass.  259;  Common- 
wealth v.  O'Reilly,  116  Mass.  15. 

In  the  case  at  bar  the  jury  have  found  that 
the  defendant  had  the  charge  and  control  of 
the  shop,  and  carried  on  the  business  thereof. 
This  implies  that  he  had  the  direction  and 
management  of  it,  and  could  and  did  decide 
when  it  should  be  opened  and  closed.  If  he 
kept  it  open  on  the  Lord's  Day,  he  aided  and 
abetted  in  the  commission  of  a  misdemeanor, 
and  may  be  convicted  thereof.  The  defendant 
contends  that  this  rule  does  not  apply  in  this 
case,  because  the  words  of  the  statute — "who- 
ever on  the  Lord's  Day  keeps  open  his  shop" 
shall  be  punished— import  that  a  man,  to  be 
subject  to  punishment,  must  be  the  owner  of 
the  shop.  But  this  is  not  the  necessary  or  nat- 
ural construction.  The  ownership  of  the  shop 
is  immaterial.  The  offense  is  in  keeping 
it  open  on  the  Lord's  Day,  against  the  public 
peace.  If  a  man  has  the  government  and 
management  of  a  shop  and  of  its  business, 
it  may  properly  be  described  as  his  shop;  and 
if  be  keeps  it  open  on  the  Lord's  Day,  he 
makes  an  illegal  use  of  it,  and  thus  maintains, 
or  aids  in  maintaining,  a  public  nuisance. 

Exceptions  overruled. 


COMMONWEALTH  of  Massachusetts, 
e. 

Eben  F.  PERRY. 

(Suffolk  Filed  May  6, 1887.) 

Per  Curiam: 

The  rulings  requested  by  defendant  and  re- 
fused by  the  court  in  this  and  the  following 
case  were  the  same  as  the  first  and  second 
rulings  asked  for  in  Commonwealth  v.  Dale, 
ante.  p.  200. 

This  case  is  governed  by  Commonwealth  v. 
Dextra,  148  Mass.  28,  8  New  Eng.  Rep.  182. 

Exception*  overruled. 
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COMMONWEALTH  of  Massachusetts, 
e. 

Joseph  OSGOOD. 

(Suffolk  Filed  May  6, 1887.) 

Per  Curiam: 

Entry  same  as  in  Commonwealth  v.  Perry. 
Exceptions  overruled. 


Mary  MURPHY 

v. 

Maria  E.  LEE. 

A  reservation  in  a  deed  cannot  create 
an  easement  in  a  stranger.  Hence, 
where  plaintiffs  deeds  contained  the 
words,  "there  is  a  passageway  on  the 
southeasterly  side  of  the  said  premises 
which  is  to  be  used  in  common  with  the 
abutters  thereon,"  they  do  not  necessa- 
rily include  defendant's  land.  The  lan- 
guage may  well  be  taken  to  refer  only 
to  those  abutters  who  had  rights  in  it. 

(Suffolk — Filed  May  6,  1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort,  to  recover  damages  for 
cutting  down  a  piece  of  fence  and  some  posts 
that  stood  on  the  land  of  the  plaintiff. 

The  defendant  justifies  her  action  under  a 
plea  of  right  of  way  over  the  land  of  the  plain- 
tiff, and  that  the  fence  and  posts  taken  down 
by  her  obstructed  said  passageway. 

The  case  was  tried  iu  the  superior  court, 
before  Barker,  J.,  without  a  jury. 

The  passageway  in  question  is  a  part  of  lots 
1,  2,  and  3  in  the  accompanying  sketch,  and 
is  shown  by  a  dotted  line;  it  touches  but  does 
not  encroach  upon  lot  4. 


The  plaintiff  owns  lot  1,  and  the  defendant 
lot  4.  The  defendant  does  not  claim  any  right 
in  said  passageway  over  lots  2  and  8,  but 
does  claim  an  easement  of  way  in  said  passage- 
way over  lot  1.  Her  house  comes  within  6 
Inches  of  the  dividing  line  separating  the  two 
estates. 

Lots  1,  2.  and  8  once  belonged  to  Terence 


Lappen,  who  conveyed  lots  2  and  3  to  several 
grantees,  by  deeds  in  which  easements  of  way 
were  given  over  lot  No.  1,  along  said  passage- 
way to  Fifth  Street.  Lappen  deeded  lot  1  to 
Henry  Kane,  in  1872.  by  deed  containing  the 
following  words:  "There  is  a  passageway  on 
the  southeasterly  side  of  said  premises  which 
is  to  be  used  in  common  with  the  abutters 
thereon,  and  said  Kane  to  have  the  use  in  com- 
mon of  a  certain  water  closet  at  southerly  end 
of  said  passageway."  In  1875  said  Kane  con- 
veyed lot  1  to  the  plaintiff  by  a  deed  contain- 
ing the  same  words. 

Lot  4  formerly  belonged  to  William  Ken- 
nedy, who  got  title  in  1856,  and  by  mesne  con- 
veyance it  has  come  into  the  possession  of  the 
defendant  "with  all  the  privileges  and  appur- 
tenances thereto  belonging." 

There  was  evidence  tending  to  show  that 
when  Kennedy  bought  lot  4,  in  1856,  there  was 
something  said  about  a  right  of  way  over  said 
passageway,  but  there  is  no  deed,  other  than 
above,  conveying  such  an  easement;  but  from 
that  time  it  was  customary  for  him  and  his 
family,  and  the  occupants  of  his  house,  to  go 
to  and  from  the  back  yard  of  his  house  over 
said  passageway  to  Fifth  Street;  and  there  was 
evidence  tending  to  show  that  no  objection  or 
hindrance  to  their  so  doing  was  made  for 
twenty-five  years  or  more.  There  was  also 
evidence  tending  to  show  the  contrary. 

It  was  also  in  evidence  that  at  the  time  Lap- 
pen  sold  lot  1  to  Kane,  in  1872,  he  told  Ken- 
nedy that  he  had  now  made  his  (Kennedy's) 
right  of  way  to  Fifth  Street  a  matter  of  record, 
so  that  no  one  could  hereafter  interfere  with 
it;  and  it  was  also  shown  that  no  interference 
with,  or  obstruction  to,  its  use  was  made  after 
said  deed  in  1872,  until  the  plaintiff  refused 
and  obstructed  its  use  to  the  defendant  and 
her  tenants  in  1888. 

The  defendant  claimed  that  the  intent  of 
Lappen  in  the  reservation  in  bis  deed  to  Kane 
was  clearly  to  confirm  and  give  a  right  of  way 
to  Kennedy  over  said  passageway,  as  an 
"abutter  thereon;"  and  asked  the  court  to  rule 
that,  even  if  Kennedy  had  not  acquired  a  right 
of  way  by  prescription,  yet  he  had  acquired  it 
by  the  said  reservation  in  said  deed. 

The  court  refused  so  to  rule,  and  found,  as  a 
matter  of  fact,  that  up  to  the  time  of  Lappen's 
deed  to  Kane  the  use  by  Kennedy  of  said  pas- 
sageway was  permissive,  and  after  that  it  was 
used  as  a  matter  of  right;  aud  ruled  that,  as 
twenty  years  had  not  elapsed  since  said  adverse 
user  began,  the  defendant  had  acquired  no 
right  of  way  by  prescription,  or  by  the  reser- 
vation in  said  deed. 

The  court  found  for  the  plaintiff,  and  de- 
fendant alleged  exceptions. 

Mr.  Charles  P.  Gorley,  for  defendant: 

I.  The  plaintiff  takes  her  estate  coupled 
with  a  servitude  or  easement  of  a  right  of  way 
"to  be  used  in  common  with  the  abutters 
thereon."  8he  holds  her  estate  subject  to  said 
servitude,  and  in  the  same  manner  as  it  was 
held  by  her  grantor. 

Hille  v.  Miller  8  Paige.  254,  257  ;  8  Kent, 
Com.  420. 

The  plaintiff,  by  accepting  the  deed  of  her 
estate  and  taking  possession  under  it,  becomes 
bound  by  all  the  restrictions,  limitations,  reser- 
vations and  exceptions  contained  in  it. 
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Shaw,  Ch.  J. ,  in  Botoen  v.  Conner,  6  Cush.  188; 
Newell  v.  HOI,  2  Met  181;  Goodwin  v.  Gilbert, 
9  Mass.  510. 

Therefore  the  plaintiff  is  estopped  from  de- 
nying said  servitude  or  easement. 

Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.  107 
Mass.  821. 

II.  If  the  said  easement  of  way  over  the  es- 
tate of  the  plaintiff  is  appendant  or  appurte- 
nant to  the  estate  now  held  by  the  defendant, 
it  has  passed  to  her  with  said  estate,  under  the 
phrase  "with  all  the  privileges  and  appurte- 
nances thereto  belonging,"  and  Would  pass 
even  if  no  such  express  words  were  used. 

8  Kent,  Com.  420;  2  Washb.  Real.  Prop.  4th 
ed.  p.  808;  Kent  v.  Waits,  10 Pick.  188;  Under- 
wood v.  Carney,  1  Cusb.  285;  Barnes  v.  Lloyd, 
112  Mass.  282;  Peek  v.  Conway,  119  Mass.  549. 

III.  Easements,  being  interests  in  land,  can 
be  acquired  ordinarily  only  by  deed,  or  what 
is  deemed  to  be  equivalent  thereto.  A  reser- 
vation or  exception  in  a  deed  is  deemed  to  be 
equivalent  thereto,  and  an  easement,  such  as  a 
right  of  way,  may  be  created  by  reservation. 

White  v.  Crawford,  10  Mass.  188;  Pettee  v. 
Haws,  18  Pick.  828;  Peek  v.  Conway,  119 
Mass.  549;  Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.  107  Mass.  821. 

IV.  The  phrase  used  in  Lappen's  deed  to 
Kane,  "There  is  a  passageway  on  the  south- 
easterly side  of  said  premises  which  is  to  be 
used  in  common  with  the  abutters  thereon,"  is 
clearly  a  reservation  or  exception  out  of  this 
grant  to  Kane,  reserved  not  for  his  own  use  or 
Benefit,  but  for  the  use  of  the  contiguous  or 
abutting  estate  of  Kennedy,  now  the  defend- 
ant's. That  this  was  bis  intent  is  shown,  not 
only  by  the  words  used  in  said  reservation, 
but  by  what  be  told  Kennedy  at  the  time,  that 
"be  had  now  made  his  (Kennedy's)  right  of 
way  to  Fifth  Street  a  matter  of  record." 

This  intent,  then,  must  govern,  if  consistent 
with  rules  of  law;  and  courts  are  bound  to 
effectuate  the  intention  of  the  parties. 

Bridge  v.  Wellington,  1  Mass.  227;  WaUis  v. 
WalUs,  4  Mass.  186;  White  v.  Crawford,  10 
Mass.  188;  Frost  v.  Bpaulding,  19  Pick.  446; 
Trafton  v.  Howes,  102  Mass.  541 ;  Bowen  v. 
Conner.  6  Cuah.  182,  186. 

V.  The  intent  of  Lappen,  as  expressed  in 
his  deed  and  as  shown  by  the  evidence,  is  con- 
sistent with  the  rules  of  law.  It  has  all  the 
elements  of  a  deed.  The  estate  out  of  which 
the  easement  is  excepted  is  definitely  stated, 
the  location  of  the  easement  is  defined,  and  the 
estate  for,  whose  use  the  easement  is  reserved 
is  definitely  stated. 

By  the  use  of  the  term  "abutters"  he  must 
mean  the  abutters  on  the  4-foot  strip  over 
which  the  right  of  way  was  to  be  exercised. 
There  are  only  two  abutters  on  this  strip,  to 
wit,  estates  No.  2  and  No.  4.  He  could  not 
mean  by  "abutters"  the  estates  numbered  1,  2, 
aiid  8,  to  the  exclusion  of  lot  No.  4,  for  it  is 
absurd  to  say  that  a  parcel  of  land  abuts  on  a 
part  of  itself.  And  if  he  meant  by  abutters 
those  that  abut  on  estate  No.  1,  then  estate 
No.  4  would  still  be  included. 

He  intended  to  make  this  right  of  way  ap- 
purtenant to  an  estate,  to  wit,  an  abutter,  and 
not  a  right  of  way  in  gross.  Such  an  ease- 
ment is  never  presumed  to  be  personal  when 
2  Mass. 


it  can  fairly  be  presumed  to  be  appurtenant  to 
some  other  estate. 

Dennis  v.  Wilson,  107  Mass.  592;  Washb. 
Easem.  28,  29,  161. 

The  question  whether  such  an  easement  is  a 
personal  right  or  is  to  be  construed  to  be  ap- 
purtenant to  some  other  estate,  must  be  deter- 
mined by  the  fair  interpretation  of  the  grant 
or  reservation  creating  the  easement,  aided,  if 
necessary,  by  the  situation  of  the  property  and 
the  surrounding  circumstances. 

Peek  v.  Conway,  119  Mass.  549. 

There  is  no  doubt  that  a  grantor  of  an  estate 
can  create  or  except  a  right  of  way  over  the 
same  in  his  own  favor,  or  can  impose  an  ease- 
ment on  his  own  estate;  and  it  is  immaterial 
whether  such  easement  is  technically  consid- 
ered as  founded  on  an  exception,  reservation, 
or  implied  grant. 

Bowen  v.  Conner,  6  Cush.  182;  Peck  v.  Con- 
way, 119  Mass.  549. 

It  is  equally  true  that  an  easement  may  be 
created  in  favor  of  one  estate,  and  a  servitude 
imposed  upon  another,  without  regard  to  any 
privity  or  connection  of  title  or  estate  in  the 
two  parcels  or  their  owners. 

2  Washb.  Real  Prop.  4th  ed.  p.  808;  Stock- 
well  v.  CouUlard,  129  Mass.  288;  Pettee  v. 
Hawes,  18  Pick.  828. 

Messrs.  Crowley  &  Maxwell,  for  plain- 
tiff: 

The  defendant  and  her  grantors  were  entire 
strangers  to  the  deeds  of  the  lots  Nos.  1,  2,  and 
8,  under  which  she  claims  a  right  of  way. 
There  never  has  been  any  privity  of  estate  be- 
tween the  owners  of  lot  4,  on  the  one  hand, 
and  lots  1, 2,  and  8,  on  the  other. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  close.  The  defendant 
set  up  a  right  of  way  over  the  locus.  The 
only  exception  is  to  the  ruling  of  the  court  that 
a  right  of  way  over  the  plaintiff's  land  was  not 
reserved  as  appurtenant  to  the  defendant's 
land  by  the  deeds  under  which  the  plaintiff 
claims.  The  plaintiff  derives  her  title  from 
one  Lappen,  who  in  the  year  1872  conveyed 
the  lot  now  owned  by  her  to  one  Kane,  who 
subsequently  conveyed  it  to  the  plaintiff. 
Both  deeds  contained  the  words  "there  is  a 
passageway  on  the  southeasterly  side  of  the 
said  premises  which  is  to  be  used  in  common 
with  the  abutters  thereon."  The  defendant's 
land  abuts  on  the  southeasterly  side  of  the 

?>laintiff's  land,  and  the  contention  of  the  de- 
endant  is  that  a  right  of  way  in  favor  of  the 
defendant's  land  was  reserved  in  the  deed. 
At  the  time  of  the  conveyance  from  Lappen  to 
Kane  there  was  a  passageway  4  feet  wide, 
over  which  a  right  of  way  had  been  granted 
by  Lappen,  as  appurtenant  to  adjoining  land 
which  he  had  before  that  time  conveyed.  The 
deed  refers  to  an  existing  passageway,  and  the 
natural  construction  of  it  is  that  it  excepts 
from  the  grant  the  existing  right  of  way,  and 
not  that  it  creates  a  new  right.  The  words 
"which  is  to  be  used  in  common  with  the 
abutters  thereon,"  do  not  necessarily  include 
the  defendant's  land.  The  passageway  abutted 
upon  the  two  lots  in  the  rear  which  Lappen 
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had  sold,  and  the  language  may  well  be  taken 
to  refer  only  to  those  abutters  on  the  way  who 
had  rights  in  it.  But  if  there  had  been  an  ex- 
press reservation  of  the  rights  of  way  to  the 
defendant's  grantor,  it  would  not  have  created 
an  easement  in  him.  He  was  not  a  party  to 
the  deed,  and  a  reservation  in  a  deed  cannot 
create  an  easement  in  a  stranger  to  it.  Stock- 
well  v.  Couillard.  129  Mass.  231,  288;  Young, 
Petitioner,  11  R.  I.  687;  Bridges  v.  Hereon,  45 
N.  Y.  601;  Hornbeek  v.  Wettbrook,  9  Johns.  78. 

In  Wiekham  v.  Hawker,  7  Mees.  &  W.  68,  a 
lease  by  indenture,  executed  by  three  as  lessors, 
two  of  whom  had  the  legal  title  and  the 
third  the  beneficiary  interest,  contained  a  res- 
ervation of  liberty  to  hawk,  hunt,  fish  and 
fowl  upon  the  land.  It  was  held  that  it  could 
not  operate  as  a  reservation  to  the  three,  be- 
cause one  of  them  was  not  a  conveying  party; 
but  as  the  indenture  was  executed  by  the  les- 
see, it  might  operate  as  a  grant  from  him  to 
the  three. 

The  declarations  of  Lap  pen  at  the  time  of 
his  deed  to  Kane  are  not  competent  to  affect 
the  deeds. 

Exception*  overruled. 


COMMONWEALTH  of  Massachusetts, 
v. 

David  STARR 

The  tacts  that  one  is  a  Hebrew,  who 

conscientiously  believed  that  the  sev- 
enth day  of  the  week  ought  to  be  ob- 
served as  the  Sabbath,  and  that  he  actu- 
ally refrained  from  secular  business  on 
that  day,  will  not  excuse  the  violation 
of  the  statute  against  desecration  of 
the  Lord's  Day,  by  keeping  open  his 
shop  for  the  sale  of  meat,  in  the  usual 
course  of  business. 


0 


(Suffolk  Filed  May  6, 1887.) 

N  defendant's  exceptions.  Overruled. 
Complaint  for  the  violation  of  the  statute 
for  the  observance  of  the  Lord's  Day,  charging 
that  the  defendant,  "on  the  21st  day  of  No- 
vember, in  the  year  of  our  Lord  1886,  that  be- 
ing the  Lord's  Day,  and  between  the  midnight 
preceding  and  the  midnight  succeeding  the 
said  day,  at  Boston  aforesaid,  and  within  the 

Judicial  district  of  said  court,  did  keep  open 
is  shop  there  situate,  and  numbered  51  in  Sa- 
lem Street,  for  the  purpose  of  doing  business 
therein,  the  same  not  being  then  and  there 
works  of  necessity  or  charity." 

At  the  trial  in  the  Superior  Court  before 
Mason,  J.,  there  was  evidence  by  the  govern- 
ment tending  to  show  that  the  defendant  was 
proprietor  of  a  meatshop  at  No.  51  Salem 
Street,  in  said  city;  that  he  resided  in  the  rear 
part  of  said  place;  that  on  Sunday,  November 
21,  1886,  at  about  the  hour  of  8  o'clock  a.  m., 
the  defendant's  shop  aforesaid  was  open,  and 
the  defendant  cut  and  furnished  certain  meat 
to  women  and  children,  who  went  into  and 
came  out  of  said  shop;  that  he  was  seen  to  take 
something,  supposed  to  be  money,  from  said 
persons,  to  whom  meat  was  delivered.  It 
further  appeared  from  the  government  wit- 
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n esses  that  the  defendant  was  a  Hebrew,  and 
the  persons  who  got  meat  there  this  Sunday 
morning  were  Hebrews; that  the  shop  was  not 
open  after  10  o'clock  in  the  forenoon  of  that 
day. 

The  defendant  and  other  witnesses  were 
called,  and  evidence  was  offered  that  the  de- 
fendant was  a  Hebrew,  a  preacher  in  the  He- 
brew synagogue,  and  especially  designated  and 
appointed  by  the  High  Rabbi  to  slaughter  and 
prepare  meat  for  food  after  the  law  and  man- 
ner of  the  religion  of  the  Hebrew  people;  that 
he  conscientiously  believed  that  the  seventh 
day  of  the  week  ought  to  be  observed  as  the 
Sabbath,  and  that  he  actually  refrained  from 
secular  business  on  that  day ;  that  he  did  not, 
on  account  of  his  religious  belief,  supply  meat 
on  Sunday,  and  that  the  people  of  his  syna- 
gogue could  not  obtain  the  same  on  that  day; 
that  be  did  not  on  this  Sunday  keep  open  his 
place  to  do  business  with  the  public;  that  the 
shop  door  was  closed,  but  not  locked ;  that  this 
building  in  which  he  lives  was  open  this  morn- 
ing for  the  sole  purpose  of  supplying  necessary 
meat  prepared  and  furnished  by  him  in  compli- 
ance with  the  law  and  manner  of  the  religion  of 
the  Hebrew  people,  and  was  supplied  to  He- 
brews, members  of  his  congregation,  and  to  no 
others;  but  the  presiding  judge  excluded  this 
evidence,  and  ruled  that  it  was  immaterial  for 
what  purpose  the  shop  was  open ;  that  it  was  no 
defense  under  this  complaint  to  show  that  the 
defendant's  place  was  necessarily  open;  that  the 
question  of  necessity  or  charity  was  not  open 
to  the  defendant,  and  he  excluded  all  evidence 
on  that  point. 

The  counsel  for  the  defendant  asked  the 
court  to  rule: 

1.  Keeping  a  shop  open  on  Sunday  morning 
for  the  sole  purpose  of  supplying  necessary 
meat  to  Hebrews,  who,  on  account  of  their  re- 
ligious belief,  are  obliged  to  obtain  the  same 
on  Sunday  morning,  prepared  in  a  special  man- 
ner, is  not  a  violation  of  the  Sunday  law. 

2.  If  the  jury  find  the  defendant,  a  preach- 
er in  the  Hebrew  synagogue,  and  specially  des- 
ignated to  slaughter  and  prepare  meat  for  food 
alter  the  law  and  manner  of  the  religion  of  the 
Hebrew  people,  had  the  place  where  he  lives 
open  on  Sunday  morning  to  supply  necessary 
food  to  members  of  bis  congregation,  and  to 
no  others,  the  jury  must  bring  in  a  verdict  of 
"not  guilty." 

8.  If  this  defendant  did  not  keep  open  his 
place  to  do  business  with  the  public,  but  to 
supply  meat,  in  accordance  with  and  in  com- 
pliance with  the  religion  of  the  Hebrews,  to 
his  own  people  only,  he  is  not  guilty  of  violat- 
ing the  Sunday  law. 

All  of  which  rulings  the  court  refused.  To 
all  the  aforesaid  exclusion  of  evidence,  rulings, 
and  refusals  to  rule,  the  defendant  then  and 
there  excepted. 

Mr.  Francis  S.  Hesseltine,  for  defend- 
ant : 

I.  If  the  defendant  could  show  that  his  shop 
was  open  from  necessity,  it  was  a  good  defense. 
Commonwealth  v.  Dextra.  decided  that  the  ex- 
ception of  "works  of  necessity  or  charity"  has 
no  reference  to  the  keeping  open  a  shop;  but 
my  point  is  that  necessity  is  a  good  defense, 
independent  of  any  provision  of  the  statute. 
Necessity  releases  one  from  the  obligations  and 
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penalties  of  law, — even  the  Sabbath  law.  Ne- 
cessity may  take  life.  Necessity  may  take  the 
property  of  another,— may  commit  a  trespass. 
The  law  recognizes  a  way  of  necessity.  It 
recognizes  the  defense  of  necessity  in  violation 
of  law.  Necessity  has  no  law.  Indeed  neces- 
sity is  itself  a  law  which  cannot  be  avoided. 
If  it  was  necessary  to  open  his  shop  to  save 

£roperty,  health,  or  life,  it  was  justifiable  by  a 
iw  higher  and  more  sacred  than  the  statute. 
Bsc.  Max.  Reg.  5:  Mark,  ii.  25. 

II.  A  person  may  open  his  shop  on  the 
Lord's  Day  to  do  a  deed  of  charity.  He  may 
open  it  to  clothe  the  naked  and  care  for  the 
suffering.  If  shipwrecked  sailors  were  cast 
upon  the  coast  on  Sunday  morning  in  winter, 
he  might  open  his  place  to  supply  their  needs. 
He  might  do  so  to  feed  the  hungry  and  starv- 
ing, to  preserve  life,  or  save  it.  It  does  not 
require  a  statute  provision  to  legalize  a  deed 
of  charity  by  him  on  the  Sabbath  day,  whether 
in  the  street  or  store.  "The  Sabbath  was  made 
for  man,  not  man  for  the  8abbath."  "Where- 
fore it  is  lawful  to  do  well  on  the  Sabbath  day." 

Mark,  ii.  23-28;  Matthew,  xii.  1-18. 

III.  The  defendant  should  have  been  al- 
lowed to  show  that  he  conscientiously  believes 
thst  the  seventh  day  of  the  week  ought  to  be 
observed  as  the  Sabbath,  and  actually  refrains 
from  secular  business  and  labor  on  that  day; 
that  this  was  his  only  secular  business,  labor, 
or  work;  so  that  he  -might  claim  as  a  defense 
that  he  was  observing  and  obeying  the  com- 
mand of  God.  which  was  his  religion;  that  he 
was  serving  and  worshipping  according  to  the 
dictates  of  his  own  conscience  and  the  plain 
command  of  the  Bible.  "Six  days  shalt  thou 
labor  and  do  all  thy  work,  but  the  seventh  day 
is  the  Sabbath  of  the  Lord  thy  God;  in  it  thou 
shalt  not  do  any  work."  The  command  to  la- 
bor the  six  days  is  as  imperative  and  obligato- 
ry, and  as  much  a  part  of  the  religious  duty, 
service,  and  worship  of  a  conscientious  He- 
brew, as  the  refraining  from  work  on  the  sev- 
enth day.  "Work,  as  well  as  rest,  is  worship." 

Exodus,  xx.  9. 

And  it  was  to  preserve  the  rights  guaranteed 
by  the  Declaration  of  Rights  (Const  art.  2)  that 
Rev.  Stat.  chap.  50,  §  10,  Gen.  Stat,  chap  84, 
$  9.  and  Pub.  Stat.  chap.  98,  g  18,  were  en- 
acted. 

The  Legislature  never  intended  that  a  con- 
scientious Hebrew  or  Seventh-Day  Baptist 
should  be  restricted  in  his  secular  business  to 
five  days,  provided  he  disturbed  no  other  per- 
son; but  did  intend  that  he  might  perform  his 
legal  secular  business  or  labor,  whatever  that 
was  (the  words  are  general,  without  limitation), 
six  days,  if  he  conscientiously  and  actually  re- 
frained on  the  seventh.  The  evidence  offered 
by  the  defendant  should  have  been  admitted, 
and  the  rulings  requested  should  have  been 

Sren.  The  court  erred  in  the  rulings  given  to 
e  jury.  The  jury  understood  by  such  rul- 
ing, that  it  was  Immaterial  for  what  purpose 
the  shop  was  open,  that  the  mere  fact  that  the 
shop  was  open  was  sufficient  to  convict  the  de- 
fendant.  This  cannot  be  law. 

Mr.  Edgar  J.  Sherman,  Atty-Oen.,  for 
the  Commonwealth: 

The  court  properly  refused  to  admit  the  evi- 
dence offered  by  the  defendant  as  to  the  kind 
of  business  done,  and  also  properly  refused 
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to  give  the  rulings  asked  for  by  the  defendant. 
The  offense  was  proven  when  the  fact  of  the 
keeping  open  was  established. 

Commonwealth  v.  Hat,  122  Mass.  40;  Com- 
monwealth v.  Dextra,  148  Mass.  28. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  evidence  shows  that  the  defendant,  who 
is  a  Hebrew,  kept  open  his  shop  on  the  Lord's 
Day,  for  the  purpose  of  selling  meat  to  the 
Hebrews.  The  court  correctly  held  that  the 
facts  that  he  was  a  Hebrew  who  conscientious- 
ly believed  that  the  seventh  day  of  the  week 
ought  to  be  observed  as  the  Sabbath,  and  that 
he  actually  refrained  from  secular  business  on 
that  day,  were  immaterial.  This  point  was 
fully  considered  and  decided  in  Commiteionert 
v.  Hat,  122  Mass.  40. 

The  court  also  correctly  held  that  it  was  not 
competent  for  the  defendant  to  prove  that  he 
kept  open  his  shop  for  the  sole  purpose  of  sell- 
ing meat  to  Hebrews,  and  that  this  was  a  work 
of  necessity  or  charity.  The  statute  prohibits 
keeping  open  a  shop  for  any  purposes  of  busi- 
ness; and  the  exception  of  "works  of  necessity 
and  charity"  do  not  apply.  This  was  decided 
in  Commonwealth  v.  Dextra,  148  Mass.  28.  8 
New  Eng.  Rep.  182,  which  is  conclusive  of  the 
case  at  bar. 

Exceptions  overruled. 


M.  A.  LEWI8 

9. 

James  R.  AUSTIN. 

When  the  beneficial  owner  of  a  judg- 
ment brings  a  suit  upon  it  in  a  name 
not  of  the  legal  owner,  whether  that  of 
an  existing  person  or  not.  the  court  would 
have  the  authority  to  allow  him  to  sub- 
stitute for  it  the  name  of  the  legal 
owner.  It  is  no  objection  that  there  is 
no  person  in  being,  of  the  name  in  which 
the  suit  is  brought. 

(Suffolk  Filed  May  6,  1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  upon  a  judgment  of 
the  Supreme  Court  of  New  York  in  favor 
of  Marshall  A.  Lewis  against  James  R.  Aus- 
tin. Defendant  was  defaulted  at  the  April 
Term,  1885,  of  the  Superior  Court.  Judgment 
was  entered  and  execution  issued  against  him 
November  16.  1885. 

The  defendant  filed  a  petition  to  vacate  the 
judgment;  and  the  court,  finding  that  Marshall 
A.  Lewis  died  in  May,  1883,  before  the  com- 
mencement of  this  suit,  vacated  the  judgment 
and  cancelled  the  execution.  The  defendant 
thereupon  filed  a  motion  to  dismiss  the  action, 
on  the  ground  that,  at  the  time  of  the  date  of 
the  writ,  the  plaintiff  was  not  in  existence, 
having  died  in  May,  1888.  Plaintiff  moved  to 
amend  the  writ  and  pleadings  by  inserting  in 
place  of  the  name  M.  A.  Lewis,  as  plain- 
tiff, the  name  Mary  A.  Lewis,  executrix  of  the 
will  of  Marshall  A.  Lewis,  etc. .  for  the  benefit 
of  Samuel  W.  Spofford,  assignee  of  the  judg- 
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merit  declared  on  in  said  suit;  so  that  the  writ 
and  pleadings  might  show  that  the  suit  was 
brought  in  the  name  of  Mary  A.  Lewis,  as  ex- 
ecutrix aforesaid,  and  for  the  benefit  of  Spof- 
ford  as  assignee. 

At  the  trial  in  the  superior  court  before  Brig- 
ham,  Ch.  J.,  the  following  facts  appeared: 

Marshall  A  Lewis  obtained  said  judgment  in 
New  York  for  the  benefit  of  Samuel  W.  8pof- 
ford,  Lewis  never  having  any  beneficial  inter- 
est therein.  In  May,  1888.  after  the  date  of 
said  judgment,  Marshall  A.  Lewis  died,  and, 
before  the  present  action  was  begun,  his  wife, 
Mary  A.  Lewis,  was  duly  appointed  executrix 
of  his  will.  July  80,  1888,  Mary  A.  Lewis 
assigned  all  her  right,  title,  and  interest  as  ex- 
ecutrix in  or  to  said  judgment  to  Samuel  W. 
Spofford,  with  the  right  to  bring  suit  thereon 
in  her  name.  This  action  was  begun  by  the 
attorney  of  Samuel  W.  8pofford  in  the  name 
of  M.  A.  Lewis,  intending  thereby  Marshall 
A.  Lewis.  At  the  time  of  bringing  the  action, 
all  the  facts  above  recited  were  Known  to  Sam- 
uel W.  Spofford  and  to  said  attorney;  but  the 
death  of  Marshall  A.  Lewis  was  not  known  to 
defendant  or  his  attorneys  until  November, 
1886. 

The  defendant  contended  that  as  Marshall 
A.  Lewis  had  deceased  before  the  beginning 
of  this  action,  and  there  was  no  party  plaintiff 
therein,  the  court  had  no  jurisdiction,  and  the 
action  ought  to  be  dismissed;  and  as  neither 
Mary  A.  Lewis  nor  Samuel  W.  8pofford  were 
parties  plaintiff,  and  the  sole  original  plaintiff 
was  dead  when  the  action  was  begun,  the  court 
had  no  jurisdiction  to  entertain,  or  authority 
to  grant,  the  motion  to  amend.  But  the  court 
ruled  otherwise,  and  allowed  the  motion,  and 
defendant  duly  excepted. 

Mr.  W.  O.  Kyle*  for  defendant: 

The  defendant  contends  that  the  writ  was  a 
nullity;  that  all  proceedings  in  the  suit  were 
void;  that  the  superior  court  never  had  juris- 
diction of  the  parties  or  of  the  subject-matter; 
and  that  no  amendment  can  cure  the  defect  so 
that  a  valid  judgment  can  be  rendered. 

At  common  law,  death  of  plaintiff  before 
purchase  of  writ  was  ground  for  abatement. 

Comyn,  Dig.  Abatement,  E,  17. 

The  general  rule  to  be  observed  is  that  where 
the  writ  is  de  faeto  a  nullity,  so  that  judgment 
thereupon  would  be  erroneous,  there  the  writ 
is  de  facto  abated. 

Bacon's  Abridg.  Abatement,  E. 

It  has  been  held  by  this  court  that,  "when 
a  substantial  defect  in  the  writ  appears  on  the 
record,  the  court  ought  ex  officio  to  abate  it" 

Parsons,  Ch.  J.,  Hart  v.  Fitzgerald,  2  Mass. 
609-512;  Tingley  v.  Batsman,  10  Mass.  843. 

If  it  be  suggested  that  the  defendant  should 
have  pleaded  this  objection  in  abatement,  the 
answer  is  that  it  never  came  to  his  knowledge 
until  after  judgment;  and  moreover,  that,  as 
it  affects  the  jurisdiction  of  the  court,  it  could 
be  taken  after  judgment. 

Elder  v.  Dwiaht  Mfg.  Co.  4  Gray,  204. 

It  is  provided  in  Pub.  Stat.  chap.  167,  §  82, 
that  "a  judgment  shall  not  be  arrested  for  a 
cause  existing  before  the  verdict,  unless  such 
cause  affects  the  jurisdiction  of  the  court. 
And  where  the  defendant  has  appeared  and 
answered  to  the  merits  of  the  action,  no  defect 
in  the  writ  or  other  process  by  which  he  has 
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been  brought  before  the  court,  or  in  the  service 
thereof,  shall  be  deemed  to  affect  the  jurisdic- 
tion of  the  court."  But  the  defendant  con- 
tends: (1)  that  there  was  no  writ  here;  (2)  that 
his  objection  is  based,  not  on  a  defect  in  the 
writ,  but  rather  on  the  fact  that  there  was 
never  a  party  plaintiff  in  the  suit. 

In  order  to  give  any  court  jurisdiction  of 
the  subject-matter,  so  as  to  enable  it  to  make 
orders,  or  issue  process  even,  a  suit  must  be 
instituted  therein. 
Wells,  Jur.  2;  Ex  parte  Cohen,  6  Cal.  318. 
It  must  appear  that  a  complaint  has  been 
preferred,  before  a  court  can  have  jurisdic- 
tion. 

Sheldon's  Lessee  v.  Newton,  8  Ohio  St.  494. 
If  it  appears  to  the  court  that  they  have  no 
jurisdiction  of  an  action  before  them,  they 
will  not  proceed  in  the  suit,  but  will  stay  all 
proceedings,  although  the  objection  is  not  tak- 
en by  a  plea  to  the  jurisdiction. 
Lawrence  v.  Smith,  6  Mass.  862. 
The  defendant  had  waived  no  right,  for  his 
appearance  and  answers  were  made  while  in 
ignorance  of  the  fact  of  the  plaintiff's  nonex- 
istence.  Appearance  does  not  give  jurisdic- 
tion. 

Osgood  v.  Thurston,  28  Pick.  110;  Nye  v. 
Liscombe,  21  Pick.  268. 

The  court  had  authority  to  vacate  the  judg- 
ment and  cancel  the  execution  only  on  the 

Sound  that  the  proceedings  were  void ;  and  if 
ey  were  void,  no  further  action  could  prop- 
erly be  taken  but  to  dismiss  the  suit. 

Reid  v.  Holmes,  127  Mass.  326-828;  Loring 
v.  Folger,  7  Gray,  505;  Jochumten  v.  Suffolk 
Sav.  Bank,  8  Allen,  87-95. 

Pub.  Stat  chap.  167,  §  42,  gives  authority 
to  introduce  a  party  ''necessary  to  be  joined  as 
plaintiff,"  but  grants  no  power  to  introduce  by 
amendment  a  sole  plaintiff  where  none  has  be- 
fore existed. 

A  court  may  permit  amendments  to  be  made 
to  the  extent  of  discontinuing  the  action  as  to 
any  joint  plaintiff  or  joint  defendant,  and 
changing  the  form  of  the  action,  so  long  as 
any  one  or  more  of  the  original  plaintiffs  and 
defendants  remain  parties  to  the  action;  but 
no  amendment  can  be  permitted  which  will 
make  an  entirely  new  case  against  entirely  new 
parties  to  the  record. 
Douglas  v.  Newman,  5  Bradw.  518-520. 
And  it  is  not  permissible  to  strike  out  the 
name  of  a  sole  party,  either  plaintiff  or  defend- 
ant, and  substitute  the  name  of  another  per- 
son. 

Davis  Ate.  R  R.  Co.  v.  Mallon,  57  Ala.  168; 
Dubbers  v.  Qoux,  51  Cal.  154;  Davis  v.  Mayor 
of  N.  T.  14  N.  Y.  526;  Marsh  River  Lodge  of 
F.  &  A.  M.  v.  Inhabs.  of  Brooks,  61  Me.  586. 

It  is  to  be  observed  that  Samuel  W.  Spof- 
ford, who  now  claims  to  have  been  the  party 
for  whose  benefit  the  suit  was  brought,  was 
not  mentioned  in  the  original  writ  or  any  part 
of  the  record;  and  his  name  first  appears  in 
the  motion  of  Mary  A.  Lewis,  executrix,  to  be 
admitted  as  a  party,  and  amend  the  writ  and 
declaration.  The  defendant  contends  there- 
fore that  said  Spofford  has  never  been  in  court, 
and  that  the  introduction  of  his  name — the 
proposed  amendment— cannot  be  considered  as 
material  in  determining  the  rights  of  the  de- 
fendant and  the  jurisdiction  of  the  court. 
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See  Hurst  v.  FUher,  1  Watte  &  8.  488. 

A  case  precisely  in  point  as  to  the  jurisdic- 
tion of  the  superior  court  to  allow  the  amend- 
ment is  that  of  Clay  v.  Oxford,  4  H.  &  C. 
890,  decided  in  1886  in  the  English  Court  of 
Exchequer,  also  reported  in  L.  K.  2  Ex.  54. 

It  should  be  noted  that  the  English  statutes 
as  to  introducing  parties  and  allowing  amend- 
ments are  quite  as  broad  and  liberal  as  our  own. 

8ee  15.  16  Vict.  chap.  176;  Stat,  at  L.vol.  71. 

Mr.  H.  J.  Edwards,  for  plaintiff: 

1.  When,  on  the  defendant's  petition,  the 
judgment  was  vacated  and  the  action  brought 
forward,  the  court  had  the  same  power  to  al- 
low the  amendment  "as  if  the  judgment  had 
not  been  rendered." 

Pub.  Stat.  chap.  187,  §  17. 

2.  That  the  court  had  power  to  allow  the 
amendment  by  substituting  the  executrix's 
name  for  that  of  M.  A.  Lewis,  see: — 

Pub.  8tat.  chap.  167,  §  42;  Winch  v.  Hoe- 
mer,  122  Mass.  488;  Jennings  v.  Collins,  99 
Mass.  29,  82;  Costelo  v.  CrovoeU,  184  Mass.  280; 
Pierce  v.  Charter  Oak  Ins.  Co.  188  Mass.  151, 
164;  Buckland  v.  Green.  188  Mass.  421;  Hutch- 
inson v.  Tucker,  124  Mass.  240;  Emery  v.  Os- 
good, 1  Allen,  244;  Inhabs.  of  Winthrop  v. 
Farrar,  11  Allen,  898;  Crafts  v.  Sikes,  4  Gray, 
194;  Cain  v.  Rockwell,  182 Mass.  193,  194;  Fen- 
ton  v.  Lord,  128  Mass.  466,  469. 

8.  As  Samuel  W.  8pofford  owned  the  claim 
and  was  the  real  plaintiff,  and  Marshall  A. 
Lewis,  if  he  had  been  alive,  would  have  been 
a  mere  nominal  plaintiff,  just  as  his  executrix 
was  after  her  name  was  inserted,  the  mistake 
was  a  mere  clerical  one  which  injured  no  one, 
occasioned  probably  by  their  initials  being  the 
same.  The  case  for  amendment  is  therefore 
stronger  than  those  cited  under  our  second 
point. 

4.  If  the  court  had  no  jurisdiction  of  the 
nominal  plaintiff  before  the  amendment,  it 
certainly  had  after  the  amendment.  The  case 
therefore  is  not  unlike  that  where  the  court 
has  no  jurisdiction  by  reason  of  the  ad  dam- 
num being  too  large  or  too  small,  but  has  juris- 
diction after  allowance  of  an  amendment  re- 
ducing or  enlarging  it. 

Hart  v.  Waitt,  8  Allen,  582  and  cases. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court. 

A  judgment  was  obtained  in  New  York  in 
favor  of  Marshall  A.  Lewis  for  the  benefit  of 
one  Spofford,  Lewis  having  no  beneficial  in- 
terest in  it.  Lewis  died  soon  after,  and  his 
widow,  Mary  A.  Lewis,  was  appointed  bis  ex- 
ecutrix, and  assigned  the  judgment  to  Spof- 
ford.  8pofford  afterwards  commenced  an  ac- 
tion in  the  superior  court  on  the  judgment, 
in  the  name  of  M.  A.  Lewis,  intending  Mar- 
shall A.  Lewis.  The  only  question  of  law  is 
whether  it  was  in  the  power  of  the  superior 
court  to  allow  an  amendment  substituting 
the  name  of  Mary  A.  Lewis,  and  stating  that 
the  action  is  brought  for  the  benefit  of  Spof- 
ford.  We  think  that  the  court  had  authority 
to  allow  the  amendment. 

Spoff ord  was  the  real  plaintiff,  and  if  he  had 
brought  the  action  in  his  own  name,  the  case 
would  have  come  within  the  cases  of  Costelov. 
CroueU,  184  Mass.  280;  Winch  v.  Hosmer,  122 
Mass.  488;  and  Pierce  v.  Charter  Oak  Ins.  Co. 
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188  Mass.  157.  It  would  have  been  allowed 
even  in  England.  Blake  v.  Done,  7  H.  &  N. 
465;  La  Bancaibationale  v.  Hamburger,  2  H. &  C. 
829.  So,  if  the  legal  right  of  action  had  been  in 
him,  and  he  had  brought  the  action  in  another 
name,  whether  there  was  or  was  not  a  known 
person  of  that  name,  he  would  have  been  al- 
lowed to  substitute  his  own  name  as  plaintiff. 
Crafts  v.  Sikes,  4  Gray,  194;  Cain  v.  Rockwell, 
132  Mass.  198.  As  the  legal  owner  of  a  demand, 
who  brings  a  suit  upon  Tt  in  another  name,  or 
the  name  of  another  person,  can  be  allowed  to 
substitute  his  own  name;  and  as  the  beneficial 
owner  who  brings  a  suit  in  his  own  name  can 
be  allowed  to  substitute  the  name  of  the 
legal  owner,— it  would  seem  to  follow  that 
when  the  beneficial  owner  brings  a  suit  in  a 
name  not  of  the  legal  owner,  whether  that  of 
an  existing  person  or  not,  the  court  would 
have  authority  to  allow  him  to  substitute  for 
it  the  name  of  the  legal  owner.  It  is  no  ob- 
jection that  there  is  no  person  in  being  of  the 
name  in  which  the  suit  is  brought.  In  CrafU 
v.  Sikes,  supra,  it  was  regarded  as  an  argu- 
ment against  the  power  to  allow  the  amend- 
ment, that  there  was  a  person  of  the  name  of 
the  plaintiff  named  in  the  writ,  living  in  the 
town  in  which  the  plaintiff  was  alleged  to  re- 
side. The  death  of  Marshall  A.  Lewis  could 
have  no  greater  effect  than  to  put  in  another 
the  legal  right  of  action  which  had  been  in 
him,  and  to  show  that  there  was  no  person  of 
that  name  in  being.  The  latter  is  immaterial 
except  as  involving  the  former.  The  only  dif- 
ference between  the  action  in  the  name  of 
Lewia  after  his  decease,  and  the  action  in  the 
name  of  a  stranger,  is  that  in  the  latter  case 
the  record  would  show  the  error  which  would 
have  to  be  cured  in  the  former. 

Spofford  was  the  real  plaintiff,  and  brought 
the  action  for  his  own  benefit.  That  this  is 
not  set  out  in  the  writ  is  immaterial.  He 
seeks  to  amend  by  substituting  the  name  of 
the  proper  nominal  plaintiff  for  the  name  im- 
properly inserted  in  the  writ.  If  the  name  to 
be  struck  out  had  been  that  of  Spofford  him- 
self, or  a  name  not  connected  with  the  cause 
of  action/whether  of  a  person  in  being  or  not, 
the  cases  cited  above  are  in  point,  to  the  au- 
thority of  the  court  to  allow  the  amendment. 
The  case  at  bar, — where  the  name  is  that  of  a 
person  not/fa  being,  but  in  whom,  when  in  life, 
the  cause  of  action  was  vested,— cannot  be  dis- 
tinguished in  principle  from  those  supposed. 

The  case  comes  within  the  meaning,  if  not 
the  letter,  of  the  statute  which  authorizes 
amendments  in  any  matter  which  may  enable 
the  plaintiff  to  sustain  the  action  for  the  cause 
for  which  it  was  intended  to  be  brought.  Pub. 
Stat.  chap.  167,  §  42. 

Exceptions  overruled. 


Linus  M.  CHILD 
v. 

CHRISTIAN  SOCIETY  In  the  City  of  Bos- 
ton. 

1.  The  committee  of  a  society  has  no 
authority  except  that  given  to  it  by 

the  by-laws  of  the  society,  which  de- 
fine its  power  and  authority;  and  the 
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authority  to  employ  counsel  on  the 

credit  or  the  society  is  expressly  ex- 
cluded by  the  clause  providing  for  "  ex- 
pending only  such  sums  of  money  as  the 
society  shall  place  at  its  disposal." 
2.  This  prohibition  is  also  a  prohibition 
against  incurring*  debts  without  the 
action  of  the  society. 

(8uffolk  Filed  May  9, 1887.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Suffolk  County  in 
favor  of  defendant  in  an  action  to  recover  for 
services  as  an  attorney  at  law.  Afflrmed. 

Services  were  rendered  by  plaintiff  in  pur- 
suance of  a  request  from  the  standing  commit- 
tee of  defendant  society  under  a  vote  at  a 
meeting  of  defendant  society,  held  November 
15,  1881,  as  follows: 

"Voted:  That  the  standing  committee  be, 
and  they  are  hereby,  authorized  to  examine 
into,  and  take  such  action,  by  legal  advice  or 
otherwise,  in  relation  to  the  suit  and  injunc- 
tion now  pending  against  this  society  and:  Ed- 
ward L.  Goodwin,  Us  clerk,  as  the  committee 
may  deem  for  the  best  interests  of  the  society; 
and  the  expense  in  relation  thereto,  for  coun- 
sel or  otherwise,,  shall  be  paid  from  any  funds 
in  the  hands  of  the  treasurer,  whenever  the 
same  may  be  due  and  payable." 

The  following  facts  were  agreed  upon  by 
the  parties:  The  services  were  rendered  in 
defense  of  the  suit  of  Cray  v.  Christian  So- 
ciety, reported  in  187  Mass.  829,  which  was 
a  bill  in  equity  brought  by  one  Gray  and 
others,  members  of  defendant  society,  to  en- 
join one  Goodwin,  his  associates  and  confed- 
erates, and  defendant  society,  its  officers  and 
agents,  from  selling  the  church  of  the  defend- 
ant in  accordance  with  certain  votes  passed  at 
a  special  meeting  of  the  society  held  October 
12,  1881,  and,  by  adjournment,  on  October  28, 
1881.  In  that  suit  a  decree  was  entered  for 
complainants. 

At  the  meeting  held  October  12,  six  persons, 
associates  of  said  Goodwin,  were  illegally  ad- 
mitted into  said  society  as  members,  and  were 
illegally  permitted  to  vote  at  said  meeting,  and 
at  said  subsequent  meetings  of  October  28  and 
November  15,  and  voted  at  all  said  meetings, 
in  conjunction  with  Goodwin  and  others,  in 
favor  of  all  votes  which  were  passed,  and 
against  all  votes  which  were  defeated,  at  said 
meetings.  At  all  said  meetings,  there  were 
illegally  excluded  from  voting,  by  said  Good- 
win and  his  associates  and  such  six  illegally- 
admitted  members,  a  sufficient  number  of  legal 
members  who  were  entitled  to  vote  to  have 
changed  the  result  of  any  vote  passed  at  all  of 
said  meetings. 

Plaintiff  in  this  suit  relied  on  by-laws  of 
1880,  art.  5,  which  he  claimed  authorized  the 
standing  committee  to  employ  him  without  a 
previous  vote  of  the  society;  and  also  on  the 
vote  passed  at  the  meeting  of  November  15, 
1881. 

The  court  ordered  judgment  for  the  defend- 
ant, and  plaintiff  appealed  to  this  court. 
Mr.  Marcellus  Coggan,  for  plaintiff: 
The  affairs  of  this  society  were,  by  its  by- 
laws (which  they  had  a  right  to  make),  duly 
put  into  the  control  of  the  standing  commit- 
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tee,  and  they  attended  to  all  the  business  of 
the  society. 

"Generally,  to  manago  the  business  of  the 
society  "  required  of  this  standing  committee 
that  they  should  defend  any  suits  that  were 
brought  against  the  society.  They  had  the 
right,  and  it  was  their  duty,  to  use  their  judg- 
ment in  the  defense  of  such  suits;  and  for  that 
purpose  they  had  the  right,  in  behalf  of  the 
society,  and  without  any  vote  whatever,  to 
employ  counsel. 

Osborn  v.  Bank,  9  Wheat.  788  (22  U.  8.  bk. 
8,  L.  ed.  244);  Am.  Ins.  v.  Oakley,  9  Paige, 
500;  Field  v.  Proprs.  Com.  Land  Co.  1  Cush.  11. 

The  above  citations  show  beyond  question 
that,  in  corporations  of  ordinary  character, 
represented  by  directors  or  officers,  the  em- 
ployment by  such  officers  of  counsel  binds  the 
corporation  without  any  special  authority  from 
the  corporation  on  the  subject.  And,  also, 
municipal  corporations  may,  by  their  officers, 
employ  counsel  to  represent  them  in  court  or 
otherwise. 

Field  v.  Propre.  Com.  Land  Co.,  supra;  40 
Mo.  419;  40  N.  J.  L.  486;  5  Den.  855. 

Messrs.  W.  E.  L.  Dill* way  and  H.  E. 
Bolles,  for  defendant: 

The  by-laws  of  1880,  art.  5,  confer  no  such 
authority  upon  the  standing  committee. 

By  its  own  terms,  it  excludes  any  implica- 
tion of  such  authority;  for  It  expressly  limits 
the  authority  of  the  committee  to  "expending 
only  such  sums  of  money  as  the  society  shall 
place  at  their  disposal." 

The  plaintiff  is  bound  by  the  limitations 
contained  in  the  by-law.  The  rule  that  cer- 
tain officers  of  a  corporation  "  have  the  au- 
thority which  their  designations  imply"  re- 
lates "  to  a  manufacturing  and  trading  corpo- 
ration under  the  laws  of  Massachusetts,  and  of 
course  is  to  be  limited  to  such  corporations, 
and  has  no  application  to  corporations  of  a 
different  character." 

Fay  v.  Noble,  12  Cush.  1,  18,  17. 

The  agents  of  religious  societies  have  no  im- 
plied authority.  "Cases  of  trading  and  man- 
ufacturing corporations  *  *  *  furnish  no 
analogy  for  cases  of  parishes  or  religious  so- 
cieties." 

Packard  v.  Universalist  Society,  10  Met.  480. 

Upon  the  same  principle  it  has  been  held 
that  the  mayor  of  a  city  and  the  selectmen  of 
a  town  have  no  authority,  by  virtue  of  their 
office,  to  employ  counsel  to  defend  suits. 

Fletcher  v.  City  of  Lowell,  15  Gray,  103;  But- 
ler v.  CharlesUnon.  7  Gray,  12-16. 

No  authority  was  conferred  by  the  vote  of 
November  15,  1881,  because  that  meeting  was 
illegal  and  the  vote  void. 

Gray  v.  Christian  Society,  187  Mass.  829. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  admits  that  the  vote  of  the  de- 
fendant society,  of  November  15,  authorizing 
its  standing  committee  to  employ  counsel,  and 
under  which  the  committee  employed  him, 
was  void,  and  gave  no  authority  to  the  com- 
mittee; and  that  the  committee  had  no  author- 
ity except  what  was  given  to  them  by  the  by- 
law of  the  society.  The  by-law,  after  specify- 
ing certain  particular  powers  and  duties  of  the 
committee,  none  of  which  affect  this  case,  pro- 
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ceeds.  "And  generally  to  manage  the  business  I  dence  tending  to  show  that  on  the  day  referred 
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moneyas  the  society  shall  place  at  their  dispos 
al."  Whatever  authority  the  committee  might 
have  had  by  implication,  from  their  general 
powersor  from  their  charge  to  generally  manage 
the  business  of  the  society,  to  employ  counsel  on 
the  credit  of  the  society,  is  expressly  excluded 
by  the  last  clause.  The  prohibition  against 
spending  any  sums  of  money  except  such  as 
the  society- shall  place  at  its  disposal  is  also  a 
prohibition  against  incurring  debts  without 
the  action  of  the  society.  It  is  not  contended 
that  the  society  has  consented  to  the  services. 
Although  rendered  nominally  for  it,  they  were 
without  its  authority  and  adverse  to  it. 
Judgment  affirmed. 


John  T.  LANGFORD 
v. 

BOSTON  &  ALBANY  R.  R.  Co. 

1.  Where  a  nolle  prosequi  is  entered 
by  the  procurement  of  the  party 
prosecuted*  or  by  his  consent,  or  by 
way  of  compromise,  such  party  cannot 
maintain  an  action  for  malicious 
prosecution.  Hence,  where,  by  pro- 
curement of  defendant's  attorney,  the 
district  attorney  entered  a  nolle  prosequi 
on  defendant's  appeal  to  the  superior 
court,  an  action  for  malicious  prosecu- 
tion could  not  be  maintained. 

2.  The  mere  entry  of  a  complaint  be- 
fore a  trial  justice,  and  the  issue  there- 
on of  a  warrant  of  arrest,  will  not  ren- 
der the  complaining  party  or  his  prin- 
cipal liable  in  trespass  for  the  acts  of 
the  officer  in  serving  the  warrant. 

3.  An  »ct  done  by  legal  authority  does 
not  constitute  an  assault. 

(Middlesex  Filed  May  9,  1887.) 

On  plaintiffs  exceptions.  Overruled. 
Action  of  tort  against  the  Boston  &  Albany 
Railroad  Company;  the  declaration  being  in 
two  counts,  one  for  malicious  prosecution,  and 
the  other  for  false  imprisonment. 

The  prosecution  complained  of  was  a  com- 
plaint before  a  trial  justice  for  Norfolk  County, 
made  by  one  Sargent,  a  conductor  of  the  de- 
fendant, that  the  plaintiff,  at  a  certain  date 
and  place  in  said  Norfolk,  "did  then  and  there, 
being  in  the  cars  of  the  Boston  &  Albany  Rail- 
road, unlawfully  refuse  to  pay  or  give  an 
equivalent  for  his  fare  from  Natick  to  Welles- 
ley;"  on  which  complaint  a  warrant  was  is- 
sued, defendant  arrested  and  brought  before 
the  trial  justice,  tried,  convicted,  fined,  and 
recognized  upon  his  appeal  to  the  superior 
court,  where  the  district  attorney  entered  a 
nolle  proeequi  of  the  complaint  upon  the  record, 
in  the  following  form: 
"I  will  no  further  prosecute  this  complaint. 

Everett  C.  Bumpus.  Dist.  Atty." 
The  foregoing  facts  constituted  the  impris- 
onment complained  of  in  the  second  count. 
The  record  of  said  proceedings  was  in  evidence. 

At  the  trial  in  the  superior  court  before 
Thompson,  J.,  the  plaintiff  introduced  evi- 
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ton  on  the  Boston  &  Albany  Railroad,  paying 
twenty-five  cents  therefor;  that  the  ticket  so 
purchased  was  apparently  an  unlimited  and 
unrestricted  ticket,  and  was  in  the  following 
form: 


BOSTON  A  ALBANY  RAILROAD. 


14 
• 

NATICK 

NEWTON. 

6.  M.  GRIGGS,  G.  T.  A 
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The  plaintiff  purchased  it,  intending  to  stop 
over  on  said  ticket  at  Wellesley  station,  which 
is  between  Natick  and  Newton,  and  supposing 
that  he  had  a  right  to  stop  over  on  it,  but  did 
not  communicate  his  purpose  to  stop  over  to 
the  station-master,  from  whom  he  purchased 
the  ticket.  Uppu  the  train  he  presented  the 
ticket  and  asked  for  a  stop-over  check  at 
Wellesley.  The  conductor  took  the  ticket  into 
his  possession,  and  returned  it  again  to  the 
plaintiff,  and  refused  to  give  him  a  stop  over, 
and  demanded  that  he  should  pay  a  cash  fare 
from  Natick  to  Wellesley,  or  give  up  the  whole 
ticket  to  Newton.  The  plaintiff  tendered  said 
ticket  to  the  conductor  to  be  punched,  which 
the  conductor  refused  to  do,  stating  that  that 
would  destroy  its  value  upon  the  next  train. 
The  plaintiff  said  he  would  take  his  chances 
on  that.  The  plaintiff  said  to  the  conductor 
that  he  had  purchased  the  ticket  supposing 
be  had  a  right  to  stop  over  on  it.  Plaintiff  re- 
fused to  pay  a  cash  fare  for  the  distance  ridden, 
and  refused  to  surrender  hte  ticket  except 
upon  the  terms  aforesaid.  The  conductor  said 
to  the  plaintiff  that  he  was  a  new  conductor, 
and  had  never  had  a  case  of  the  kind  before, 
and  did  not  know  but  the  plaintiff  was  right. 
If  plaintiff  would  give  him  his  name  and  ad- 
dress (which  plaintiff  did),  he  would  refer  the 
case  to  the  officers  of  the  railroad, and  if  plain- 
tiff was  in  error,  they  would  notify  the  plaintiff 
of  the  error,  and  he  could  come  in  there  and 
make  good  the  deficiency.  If  plaintiff  was  in 
error,  plaintiff  said  he  would  pay  what  he  owed 
the  road.  Plaintiff  claimed  he  made  a  "con- 
tract," by  this  conversation  with  the  conductor, 
to  refer  it  to  the  officers  of  the  road. 

Plaintiff  got  off  from  the  train  at  Wellesley 
without  having  paid  any  cash  fare  or  ticket, 
and  later  in  the  same  day  continued  his  jour- 
ney from  Wellesley  to  Newton,  then  surrend- 
ering said  ticket,  in  the  condition  in  which  he 
bought  it,  to  the  conductor  on  the  later  train. 

The  former  conductor  told  the  plaintiff  that 
it  was  against  the  rules  to  issue  a  stop-over 
check,  but  did  not  show  the  rules.  Said  con- 
ductor was  named  Sargent,  and  was  the  same 
person  who  made  the  complaint  to  the  trial 
justice.  He  was  requested  to  show  the  printed 
rules,  both  at  said  conversation  on  the  cars  and 
before  the  trial  juitice,  but  did  not  have  them. 

The  next  thing  the  plaintiff  heard  of  the 
matter,  after  said  occurrences  on  the  cars,  he 
received  a  letter  requesting  his  appearance, 
from  the  officer  who  served  the  warrant,  and 
thereupon,  October  17,  wrote  a  letter  to  the 
general  manager  of  the  railroad  company,  and 
stated  hie  view  of  the  facts,  to  which  he  re- 
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ceived  a  reply  dated  October  19,  received  the 
day  after  his  conviction  before  the  trial  justice. 
The  letter  from  the  plaintiff  to  the  general 
manager  was  received  by  him,  and  referred  to 
the  general  traffic  manager  to  take  such  action 
as  he  saw  fit 

Said  general  traffic  manager  of  the  railroad 
testified  that  this  matter  was  referred  to  him; 
that  such  reports  came  under  bis  general 
charge;  that  he  gave  conductor  Sargent  in- 
structions to  go  to  the  justice  and  state  the 
facts  to  him,  and  ask  the  justice  to  take  action 
in  the  way  of  bringing  this  Mr  Langford  to  a 
prosecution. 

In  the  printed  book  of  the  regulations  of  the 
road,  giving  directions  to  the  conductors  as  to 
their  duties  in  regard  to  stop-over  checks,  was 
the  regulation,  ''No  stop-overs  will  be  issued 
on  tickets  sold  at  rates  less  than  fifty  cents;" 
and  it  was  the  duty  of  the  conductor  to  refuse 
to  give  such  stop-over;  and  he  had  no  author- 
ity to  punch  said  ticket  and  leave  it  in  posses- 
sion of  plaintiff.  ' 

The  plaintiff  testified  that,  after  his  convic- 
tion by  the  trial  justice  upon  said  complaint, 
he  employed  George  W.  Morse,  Esq.,  as  his 
attorney,  to  attend  on  his  behalf  to  any  further 

f>roceedings  in  the  said  complaint  upon  appeal 
□  the  superior  court;  that  he  himself  never 
personally  appeared  In  said  superior  court;  but 
that  he  learned  from  his  said  attorney  that  said 
George  W.  Morse,  acting  as  attorney  for  the 
plaintiff,  got  the  district  attorney  to  enter  said 
nolle  prosequi. 

The  court  ruled  that  the  facts  as  proved  by 
the  plaintiff  did  not  entitle  him  to  recover  in 
this  action,  and  Instructed  the  jury  to  return  a 
verdict  for  the  defendant,  to  which  ruling  the 
plaintiff  excepted. 

Messrs.  Morse  &  Lafte  and  Willi»m 
Webster,  for  plaintiff: 

Maliciously  complaining  of  another,  with- 
out probable  cause,  renders  one  liable  for  the 
injury,  even  though  the  complaint  is  defect- 
ive or  the  court  has  no  jurisdiction;  and  this 
is  so,  even  though  the  complainant  does  not 
participate  in  the  arrest. 

Barker  v.  Stetson,  7  Gray,  58, 64;  West  v.  Small- 
wood,  8  Mees.  &  W.  418;  Elsee  v.  Smith,  1 
Dowl.  &  R.  97. 

Whatever  the  name  or  form  of  the  action  is, 
malice  is  the  gist  of  it;  and  proof  of  malice  in 
complaining,  and  of  injury  resulting,  makes 
out  a  case. 

The  plaintiff  purchased  his  ticket  "suppos- 
ing he  had  a  right  to  stop  over  upon  it,"  and 
claimed  this  right  when  he  offered  the  ticket 
to  the  conductor.  There  was  nothing  upon 
the  ticket  to  show  that  it  was  a  limited:  ticket. 
The  conductor  denied  the  plaintiff's  claim, 
insisting  that  the  plaintiff  could  not  stop  over 
upon  the  ticket,  but  said  he  was  a  new  man, 
and  "did  not  know  but  the  plaintiff  was  right." 
They  mutually  agreed  to  refer  the  question  to 
the  general  traffic  manager.  The  plaintiff 
agreed  to  abide  his  decision,  and  the  conductor 
took  his  name  and  address,  and  agreed  to  no- 
tify him  if  he  was  in  error,  that  he  might  pay 
the  deficiency.  The  rules  of  the  company 
limiting  stop-over  checks  to  tickets  costing 
fifty  cents  or  over  were  not  exhibited;  and 
these  rules  are  addressed  to  the  conductors, 
and  not  to  the  public. 
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The  form  of  the  complaint  also  indicates 
that  the  conductor  did  not  believe  the  plaintiff 
was  fraudulently  evading  his  fare,  for  there 
was  no  charge  of  fraudulently  evading,  as  re- 
quired by  the  statute  (Pub.  Stat,  chap  112, 
§  197),  but  simply  that  he  "unlawfully  refused 
to  pay,"  etc.  The  language  of  the  statute  is: 
"  Whoever  fraudulently  evades,  or  attempts 
to  evade,  the  payment  of  a  toll  or  fare  law- 
fully established,  etc. 

Plaintiff,  as  appears  by  the  reported  facts, 
did  not  "  fraudulently  evade,  or  attempt  to 
evade,"  his  fare,  because  he  acted  under  a 
claim  of  right.  No  prudent  and  reasonable 
man  could  have  believed  him  guilty,  and  an 
arrest,  under  such  circumstances,  conclusively 
implies  malice.  If  the  defendant  complained 
of  the  plaintiff, with  a  view  to  his  arrest,  believ- 
ing or  having  reason  to  believe  him  innocent  of 
crime,  defendant  was  guilty  of  express  malice. 

Bobsin  v.  Kingsbury,  188  Mass.  688;  Krule- 
vitz  v.  Eastern  R.  R.  Go.  140  Mass.  678,  2  New 
Eng.  Rep.  87;  8.  C.  148  Mass.  228.  8  New  Eng. 
Rep.  810. 

An  action  of  trespass  or  false  imprisonment 
lies  where  a  complainant  participates  in,  or 
directs  or  instigates,  the  arrest. 

Den  man,  Ch.  J.,  in  Carratt  v.  Motley,  1  Ad. 
&  E.  N.  S.  18,  29;  Kruletitt  v.  Eastern  R.  S. 
R.  R.  Co.  supra;  Barker  v.  SteUon,  7  Gray,  58. 

Malicious  prosecution,  or  an  action  in  the 
nature  of  malicious  prosecution, — that  is,  a  spe- 
cial action  on  the  case,  stating  the  scienter  and 
other  special  facts, — will  lie,  notwithstanding 
the  defect  in  the  warrant. 

Elsee  v.  Smith,  1  Dowl.  &  R.  97,  108,  105; 
Barker  v.  Stetson,  7  Gray,  68,  54;  West  v.  Small- 
wood,  8  Mees.  &  W.  418;  2  Green  1.  Ev.  §  449; 
Qibbs  v.  Ames,  119  Mass.  60;  Frierson  v.  Hew- 
itt, 2  Hill  (S.C.).  499;  Jones  v.  Owynn,  10  Mod. 
214;  Wicks  v.  Fentham,  4  T.  R.  247;  OosUn  v. 
Wilcoek,  2  Wils.  802,  807;  Grainger  v.  Hill,  4 
Bing.  (N.  C.)  212. 

Suits  for  malicious  prosecution,  or  in  the 
nature  thereof,  have  been  maintained  upon  de- 
fective complaints  and  indictments  in  the  fol- 
lowing, among  other  cases: — 

Gibbs  v.  Ames.  119  Mass.  60;  Frierson  v. 
Hewitt,  2  Hill  (S.  C),  499;  Jones  v.  Gwynn, 
10  Mod.  214;  Pippet  v.  Hearn,  5  Barn.  &  Aid. 
684;  Wicks  v.  Fentham.  4  T.  R.  247;  Cham- 
bers v.  Robinson,  1  Strange,  691;  Dennis  v. 
Ryan,  68  Barb.  145;  Anderson  v.  Buchanan, 
Wright  (Ohio),  725;  Staneliff  v.  Palmeter,  18 
Ind.  821;  Collins  v.  Love,  7  Blackf.  (Ind.)  416; 
Shaul  v.  Brown,  28  Iowa,  87. 

A  nolle  prosequi  alone  would  not  operate  as 
an  acquittal  (Bacon  v.  Towne,  4  Cush.  217, 235; 
Parker  v.  Farley,  10  Cush.  279;  Brown  v. 
Lakeman,  12  Cush.  482;  Parker  v.  Hunting- 
ton, 7  Gray,  86;  Coupal  v.  Ward,  106  Mass. 
289);  for  without  other  circumstances  it  is  not 
equivalent  to  one.  With  such  circumstances, 
it  is  sufficient  (Graves  v.  Dawson,  180  Mass. 
78,  188  Mass.  419). 

In  fact,  the  dismissal,  by  a  nolle  prosequi,  of 
a  complaint  upon  which  no  legal  conviction 
can  be  had  for  want  of  jurisdiction  over  the 
offense  charged,  is  equivalent  to,  and  a  virtual 
acquittal.  The  proceeding  did  not  even  re- 
quire to  be  quashed,  for  it  came  from  a  court 
of  limited  jurisdiction,  and  showed  on  its  face 
that  it  was  void. 
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Failure  to  enter  is  a  sufficient  termination  in 
a  civil  suit 

Cardinal  v.  Smith,  109  Mass.  168. 

A  virtual  acquittal  is  sufficient  in  a  criminal 
suit. 

Boban-v.  Kingsbury,  188  Mass.  688. 

A  discbarge,  where  a  court  has  power 
neither  to  acquit  nor  convict,  but  simply  to 
bind  over,  is  sufficient. 

Sayles  v.  Briggs,  4  Met.  421 ;  Stone  v.  Crocker, 
24  Pick.  81;  Moyle  v.  Drake,  141  Mass.  288. 

In  Grainger  v.  Hill,  4  Bing.  (N.  C.)  212, 
Tmdall,  Ch.  J.,  held  that  termination  was 
not  necessary  ;  but  if  necessary,  in  the  case  at 
bar,  the  plaintiff  has  been  virtually  acquitted. 

Mr.  Samuel  Hoar,  for  defendant: 

It  appears  from  the  exceptions  that  the  nolle 
prosequi  was  entered  at  the  request  of  the 
plaintiff's  attorney,  after  the  plaintiff  had  been 
convicted  upon  a  complaint  Wore  a  trial  jus 
tice,  and  had  appealed  to  the  superior  court. 
It  does  not  appear  that  he  was  discharged  by 
order  of  court.  The  nolle  prosequi,  entered 
with  the  consent  or  at  the  request  of  the  party 
prosecuted,  after  he  had  been  convicted  by  a 
court  of  competent  jurisdiction  and  had  ap- 
pealed, ia  not  such  a  termination  of  complaint 
as  ia  necessary  to  sustain  an  action  for  mali- 
cious criminal  prosecution,  especially  when  it 
does  not  appear  that  he  was  discharged  by  or- 
der of  court. 

Parker  v.  Farley,  10  Cush.  279;  Brown  v. 
Lakeman,  12  Cush.  482;  Cardinal  v.  Smith, 
109  Mass.  168;  Knott  v.  Sargent,  125  Mass.  95; 
Grata  v.  Dawson,  180  Mass.  78, 188  Mass.  419. 

The  subject-matter  of  the  complaint  against 
the  plaintiff  comes  under  Pub.  Stat.  chap.  112, 
§  197,  and  was  within  the  jurisdiction  of  the 
trial  justice  before  whom  he  was  convicted. 

A  conviction  by  a  trial  justice  having  juris- 
diction of  the  subject-matter  of  the  complaint 
is  conclusive  evidence  of  probable  cause. 

Whitney  v.  Peekham,  15  Mass.  248;  Parker 
v.  Huntington,  7  Gray,  86;  Cloon  v.  Gerry,  18 
Gray,  201 ;  Payson  v.  Caswell,  22  Me.  212. 

It  appears  by  the  exceptions  that  the  plain- 
tiff was  arrested  on  a  warrant  issued  on  the 
complaint  made  by  the  defendant  It  does  not 
appear  that  the  defendant  had  anything  fur- 
ther to  do  with  the  arrest.  When  a  person 
does  no  more  than  to  prefer  a  complaint  to  a 
magistrate,  he  is  not  liable  in  trespass  for  the 
acts  done  under  the  warrant  which  the  magis- 
trate thereupon  issues,  however  groundless 
the  complaint  may  be. 

Barker  v.  Stetson,  7  Gray,  58;  Coupal  v. 
Ward,  106  Mass.  289. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  first  count  of  the  plaintiff's  declaration 
is,  in  substance,  a  count  for  malicious  pros- 
ecution; and  it  cannot  be  maintained,  because 
the  evidence  fails  to  show  such  a  determina- 
tion of  the  prosecution  alleged  to  be  malicious 
as  will  entitle  the  plaintiff  to  maintain  this  ac- 
tion. The  entry  of  nolle  prosequi  by  the  district 
attorney,  of  his  own  motion,  followed  by  a 
discharge  of  the  accused  party  by  the  court, 
may  be  such  a  termination  of  the  prosecution 
as  will  enable  the  party  to  maintain  an  ac- 
tion for  malicious  prosecution.  Graves  v.  Daw- 
»m,  188  Mass.  419. 
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But  our  cases  uniformly  hold  that  where  a 
nolle  prosequi  is  entered  by  the  procurement  of 
the  party  prosecuted,  or  by  his  consent,  or  by 
way  of  compromise,  such  party  cannot  have 
an  action  for  malicious  prosecution.  Parker 
v.  Farley,  10  Cush.  279;  Coupal  v.  Ward,  106 
Mass.  289;  Graves  v.  Dawson,  180  Mass.  78. 

In  the  case  at  bar,  after  the  complaint 
against  the  plaintiff  was  entered  in  the  supe- 
rior court  upon  his  appeal,  a  nolle  prosequi  was 
entered  by  the  district  attorney,  by  the  pro- 
curement of  the  attorney  of  the  plaintiff.  No 
discbarge  was  ordered  by  the  court.  The 
superior  court  rightly  ruled  that  the  plaintiff 
could  not  maintain  his  count  for  malicious 
prosecution. 

The  second  count  is  for  assault  and  false  im- 
prisonment. One  of  the  agents  of  the  defend- 
ant made  a  complaint  to  a  trial  justice  against 
the  plaintiff  for  unlawfully  refusing  to  pay  his 
fare;  and  the  magistrate  thereupon  issued  his 
warrant  in  due  form  for  the  arrest  of  the 

fdaintiff.  Neither  the  defendant  nor  any  of 
ts  agents  did  anything  except  to  enter  the 
complaint.  It  is  well  settled  that  where  a  per- 
son does  no  more  than  this,  he  is  not  liable  in 
trespass  for  the  acts  done  by  the  officer  in  serv- 
ing the  warrant,  even  though  the  magistrate 
has  no  jurisdiction  to  issue  the  warrant.  Bar- 
ker v.  Stetson,  7  Gray,  68. 

In  the  case  before  us,  the  magistrate  had 
jurisdiction  of  the  subject-matter  and  of  the 
parties.  Although  the  complaint  was  defect- 
ive, the  warrant  was  good  on  its  face;  and  an 
arrest  under  it  was  an  act  done  by  virtue  of 
legal  authority,  and  does  not  constitute  an  as- 
sault. Coupal  v.  Ward,  ubi  supra. 
Exceptions  overruled. 


Leonard  MORSE 

t>. 

William  H.  CHAMBERLAIN. 

1.  The  statute  which  makes  the  deposit 
in  the  postofflce  notice,  to  the  party 
to  a  negotiable  instrument,  of  nonpay- 
ment or  nonacoeptance,  contemplates 
two  modes  of  its  delivery  to  him— at  the 
postofflce  where  it  is  deposited,  and  by 
a  letter  carrier;  and  requires  that  it 
shall  be  sufficiently  directed  to  his  reei- 

*  dence  or  place  of  business,  for  both 
modes. 

2.  The  provision  is  intended  to  cover 
and  be  applied  to  all  kinds  of  places, 
and  all  circumstances;  to  large  cities, 
where  houses  on  streets  are  numbered, 
and  where  there  are  postal  carriers,  and 
to  small  towns,  where  there  is  no  postal 
delivery,  except  at  the  postofflce,  where 
people  resort  to  receive  their  letters. 

3.  In  the  case  of  a  small  town  or  village, 
a  direction  to  the  postofflce  of  such 
town  is  sufficient.  Even  if  another 
person  of  the  same  name  living  in  the 
same  town,  or  the  same  street,  or  the 
same  house,  received  it,  it  must  be 
deemed  notice  to  the  party  intended. 

(Middlesex  Filed  May  7,  1887.) 
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ON  defendant's  exceptions.  Overruled. 
Action  against  the  indorser  of  a  promis- 
sory note;  tried  in  the  superior  court,  before 
Thompson,  J.,  without  a  jury. 
The  facts  appear  from  the  opinion. 
Me*sr».  W.  F.  A  W.  S.  Slocum,  for  de- 
fendant: 

Previous  to  8tat.  1871,  chap.  289,  §  1, where 
the  party  to  be  notified  of  the  dishonor  of  a 
promissory  note  lived  in  the  same  town,  and 
received  his  letters  from  the  same  postoffice  as 
the  party  bound  to  give  the  notice,  a  notice  of 
dishonor  deposited  in  the  postoffice  directed  to 
the  party  to  be  notified  was  insufficient,  un- 
less it  wasshown  that  the  notice  was  duly  and 
seasonably  received. 

SheUmrne  Fails  Nat.  Bank  v.  Townsley,  107 
Mass.  444, 447;  S  C.  102  Mass.  177;  Cabot  Bank 
v.  Warner,  10  Allen,  524. 

In  large  towns  and  cities,  where  there  is  a 
letter-carrier  who  carries  letters  daily  from  the 
postoffice,  and  delivers  them  at  the  houses  or 
places  of  business  of  the  parties  who  are  ac- 
customed to  receive  their  letters  by  him  there, 
if  the  notice  is  left  at  the  postoffice  early 
enough  in  the  day  to  go  by  such  letter-carrier 
on  the  same  day  to  the  party  entitled  to  notice, 
it  will  be  deemed  sufficient;  for  in  such  cases 
the  letter-carrier  is  treated  as  an  agent  for  the 
purpose,  because  it  is  the  usual  mode  of  con- 
veyance. 

Story,  Prom.  N.  §  828. 

In  this  condition  of  the  law,  Stat.  1871,  chap. 
289,  §  1,  was  passed  (the*  same  as  is  codified  in 
Pub.  Stat.  chap.  77,  §  16).  The  former 
statute  is  referred  to,  as  it  was  the  law  at  the 
maturity  of  the  note  declared  on.  This  stat- 
ute is  merely  declaratory  of  the  law  as  it  was, 
and  intended  to  make  it  more  certain.  It  pro- 
vides for  the  two  classes  of  cases  mentioned  in 
the  exceptions  to  the  general  rule,  that  due 
diligence  required  the  party  giving  the  notice, 
where  the  party  to  receive  it  resided  in  the 
same  town,  to  give  it  personally,  or  by  deliv- 
ering it  at  the  place  of  abode  or  of  business  of 
the  party  to  be  notified:  (I.)  where  there  are 
two  postofflces  in  the  same  town  between 
which  there  is  a  regular  course  of  the  mails, 
and  the  party  to  be  notified  resides  or  receives 
his  letters  at  one,  and  the  party  to  give  the  no- 
tice is  at  the  other;  (2.)  where  there  Is  a  letter- 
carrier,  or  penny  post,  who  carries  the  letters 
dally  from  the  postoffice  and  delivers  them  at 
the  houses  or  places  of  business  of  the  parties 
to  receive  them.  The  statute  provides  for  no 
other  case. 

1.  The  statute  provides  that  the  letter  must 
be  deposited  in  the  postoffice,  "sufficiently  di- 
rected to  the  residence  or  place  of  business  of 
the  party  for  the  usual  course  of  mails  within 
the  limits  of  said  city  or  town."  This  applies 
only  to  cases  where  there  are  two  or  more 
postofflces  in  the  same  town  and  a  usual  course 
of  mails  Between  them.  This  is  declaratory 
of  the  law  as  mentioned  in  Shaylor  v.  Mix,  4 
Allen,  851,  852. 

2.  That. the  letter  must  be  deposited  in  the 
postoffice  "sufficiently  directed  to  the  residence 
or  place  of  business  of  the  party  *  *  *  for 
the  usual  course  of  delivery  by  postal  carriers." 
This  is  declaratory  of  the  law  as  stated  in 
Story  on  Promissory  Notes,  §  828,  and  ap- 
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plies  to  cases  where  there  are  postal  carriers, 
and  no  other. 

8.  The  law  merchant  requires  the  party  giv- 
ing the  notice  to  give  it,  where  the  party  to  be 
notified  resides  in  the  same  town,  at  farthest, 
on  the  day  following  the  dishonor  of  the  note. 

Story,  Prom.  N.  §820. 

This  would  be  practically  ensured  in  a  place 
where  there  was  a  usual  course  of  delivery  by 
letter-carriers.  But  otherwise, — and  especially 
in  case  where  the  party  to  be  notified  had  not 
much  mail  or  seldom  visited  the.  postoffice, — 
days  might  elapse  before  he  received  his  no- 
tice, if  he  received  it  at  all. 

4.  If  the  statute  was  intended  to  cover  all  cases 
where  the  party  to  be  notified  resided  in 
the  town,  or  received  his  mail  at  the  postoffice 
in  the  place  where  the  dishonor  of  the  paper 
occurred,  so  much  of  the  two  last  lines  of  the 
statute  as  follow  the  word  "  party"  are  unne- 
cessary, and  the  presumption  is  that  they  would 
not  have  been  used,  especially  in  the  careful 
revision  of  the  Public  Statutes  where  all  un- 
necessary and  redundant  words  are  omitted. 

5.  Statutes  are  not  to  be  construed  as  alter- 
ing the  common  law,  or  making  any  innova- 
tion therein,  further  than  their  words  import. 

Shaw  v.  B.  B.  Co  101  U.  8.  557  (Bk.  25,  L. 
ed.  892);  Melody  v.  Beat,  4  Mass.  47a,  Parsons, 
Oh.  J. ;  1  Kent,fCom.  12th  ed.  464. 

Statutes  in  derogation  of  the  common  law 
are  to  be  construed  strictly. 

Brown\v. 'Barry,  8  Dall.  365  (8  U.  8.  bk.  1, 
L.  ed.  688). ' 

6.  In  this  case  the  notice  was  not  directed 
as  required  by  the  statute.  The  statute  re- 
quires that  the  notice  shall  be  "  sufficiently  di- 
rected to  the  residence  or  place  of  business  of 
the  party."  As  the  statute  is  applied  to  no- 
tices given  to  a  party  in  the  same  town  or  vil- 
lage with  the  party  giving  them,  the  term  "  to 
the  residence  or  place  of  business  "  must  mean 
something  more  than  the  name  of  the  town  or 
postoffice,  where  the  streets  are  named,  or 
named  and  numbered.  Where  the  street  upon 
which  the  party  resides  has  a  name,  as  in  this 
case,  it  is  necessary  to  direct  it  to  his  residence, 
giving  the  aame  of  the  street.  In  this  case  the 
defendant's  residence  was  upon  a  street  having 
a  name;  the  streets  in  the  village  were  named; 
but  the  notice  was  not  directed  to  his  residence 
as  required  by  the  terms  of  the  statute. 

7.  This  being  so,  the  plaintiff  cannot  recover 
unless  he  shows  that  fthe  defendant  actually 
and  seasonable  received  the  notice. 

8tory.  Prom  N.  11th  ed.  §  822;  8helburne 
Fall*  Nat.  Bank  v.  Towrudey,  107  Mass.  447; 
Cabot  Bank  v.  Warner,  10  Allen,  524. 

Mr.  P.  H.  Cooney,  for  plaintiff: 

Before  Stat.  1871,  chap.  289,  it  is  con- 
ceded that  tne  notice  in  the  case  at  bar  would 
be  insufficient  to  charge  the  defendant,  without 
proof  that  he  actually  received  it. 

SheUmrne  Folia  Not.  Bank  v.  Tovmtley,  102 
Mass.  177;  8.  C.  107  Mass.  444. 

But  that  statute,  passed  after  the  decisions 
in  that  case  were  made,  was  designed  to  change 
the  rule  established  by  those  decisions,  and  to 
authorize  the  giving  of  such  notice  by  depos- 
iting it  in  thepostoflice  in  said  city  or  town,  with 
the  postage  thereon  prepaid,  and  sufficiently 
directed  to  the  residence  or  place  of  business 
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of  the  party  for  the  usual  course  of  mails 
within  the  limits  of  said  city  or  town,  and  for 
the  usual  course  of  delivery  by  postal  carriers 
therein. 

Pub.  8tat.  chap.  77.  §  16. 

Prior  to  the  passage  of  that  statute,  a  notice 
sent  by  mail  to  another  postofflce  in  the  same 
town  had  been  held  to  be  sufficient. 

Shaylor  v.  Mix,  4  Allen,  851. 

The  notice  was  sufficiently  directed. 

True  v.  Coliins,  8  Allen,  488. 

The  mode  adopted  of  giving  the  notice 
being  that  pointed  out  by  the  law  and  con- 
formable to  it,  it  is  of  no  consequence  whether 
it  actually  reached  the  party  or  not;  nor  is  it 
of  any  consequence,  under  the  facts  in  this 
case,  that  there  was  another  person  of  the  same 
name  in  the  same  town.  It  does  not  appear 
that  either  the  plaintiff  or  the  notary  knew 
that  said  other  person  resided  in  said  town, 
and  as  said  other  person  did  not  receive  said 
notice,  his  residence  therein  made  no  differ- 
ence in  its  transmission.  Furthermore,  if  the 
defendant  had  desired  anything  more  than  the 
usual  directions  added  in  address  of  the  notice, 
he  should  have  so  specified,  either  in  the  in- 
dorsement or  the  date  of  the  note.  The  note 
was  dated  generally  at  Natick,  and  the  indorse- 
ment was  in  blank.  The  notice  sent  with  the 
same  direction  was  therefore  sufficient  to 
charge  him. 

BarUett  v.  Bobinton,  89  N.  Y.  187. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

Bv  Stat.  1874,  chap.  404  (Pud.  Stat.  chap. 
77, 1 15),  the  defendant  was  entitled  to  notice 
the  same  as  an  indorser.  Stat.  1871,  chap.  289 
(Pub.  Stat.  chap.  77,  §  16),  provided  that 
whenever  a  party  to  a  negotiable  instrument  is 
entitled  to  notice  of  nonpayment  or  nonac- 
ceptance,  and  the  instrument  is  payable  in  any 
city  or  town  where  such  party  has  his  resi- 
dence or  place  of  business,  "  such  notice  may 
be  given  by  depositing  the  same,  with  the  post- 
age thereon  prepaid,  in  any  postofflce  in  said 
city  or  town,  sufficiently  directed  to  the  resi- 
dence or  place  of  business  of  the  party  for  the 
usual  course  of  mails  within  the  limits  of  said 
city  or  town,  and  for  the  usual  course  of  de- 
livery by  postal  carriers." 

The  notice  in  this  case  was  duly  deposited  in 
the  postofflce  of  Natick,  directed  to  "  Mr. 
William  H.  Chamberlain,  Natick,  Mass." 
The  only  question  is  whether  it  was  sufficient- 
ly directed. 

The  statute  makes  the  deposit  in  the  post- 
offlce a  notice  to  the  party;  but  it  contem- 
plates two  modes  of  its  delivery  to  him,— at  the 
postofflce  where  it  is  deposited,  and  by  a  letter- 
carrier;  and  requires  that  it  shall  be  suffi- 
ciently directed  to  his  residence  or  place  of 
business  for  both  modes.  The  provision  is 
general,  and  is  intended  to  cover  and  to  be 
applied  to  all  kinds  of  places  and  all  sorts  of 
circumstances;  to  the  large  city,  where  the 
streets  are  numbered,  and  there  are  postal  car- 
riers, and  where  some  persons  receive  their 
letters  exclusively  at  the  postofflce,  and  others 
exclusively  by  carriers  at  their  residences  or 
places  of  business;  and  to  small  towns  where 
street  numbers  and  letter-carriers  are  unknown, 
and  where  everybody  goes  to  the  postofflce. 
2  Mass. 


In  the  case  at  bar,  the  defendant  lived  in  a 
village  in  Natick,  in  which  the  postofflce  was 
located,  and  he  lived  on  a  street;  but  there  is 
no  evidence  that  the  houses  on  it  were  num- 
bered, and  there  was  no  postal  delivery.  He 
received  his  letters  at  the  Natick  postofflce,  and 
he  had  no  other  residence  known  to  the  post- 
offlce than  Natick;  and  an  address  to  him  there 
was,  in  effect,  an  address  to  him  at  the  Natick 
postofflce.  It  insured  that  the  letter  would  be 
ready  there  for  delivery  to  him,  and  to  that  end 
any  description  of  the  house  he  lived  in  would 
be  superfluous.  There  could  be  no  more  suf- 
ficient direction  to  his  residence  to  insure  the 
delivery  of  the  notice.  Was  it  insufficient  in 
not  providing  against  its  delivery  to  another 
person  of  the  same  name?  We  think  clearly 
not.  The  place  was  not  so  populous,  and  the 
name  of  the  defendant  so  common,  as  to  call 
for  any  further  identification  of  him  by  de- 
scribing his  personal  appearance,  or  his  occu- 
pation, or  the  house  In  which  he  lived.  True 
v.  CoUine,  8  Allen,  488. 

The  facte  that  the  defendant  did  not  receive 
the  notice,  and  that  another  person  of  the  same 
name  lived  in  the  town,  who  did  not  receive 
it.  are  immaterial.  If  the  direction  was  suffi- 
cient, the  defendant  is  affected  by  the  notice; 
and  it  would  make  no  difference  if  another 
person  of  the  same  name,  who  lived  in  the 
same  town,  or  the  same  street,  or  the  same 
house,  received  it.  If  the  defendant  had  de- 
sired a  more  particular  direction  than  his  resi- 
dence and  postofflce  address,  he  should  have 
added  it  to  his  name  when  he  signed  the  note. 

Exceptions  overruled. 


Simon  SIMMONS 
v. 

Joseph  WOODS. 

1.  It  is  only  under  the  provisions  of  Pub. 
Stat.  chap.  161,  §§  74,  79,  et  seq.,  that 
mortgaged  personal  property  can 
be  attached  or  taken  on  execution 
as  the  property  of  the  mortgagor. 

2.  Where  the  trustee,  who  was  sum- 
moned because  his  name  appeared 
as  mortgagee  in  the  record  of  what 
purported  to  be  a  mortgage,  answered 
that  he  had  been  informed  that  the 
debtor  executed  a  mortgage  to  him,  but 
that  he  never  saw  the  mortgage,  and 
it  was  never  delivered  to  him,  and  he 
never  paid  any  consideration  for  it, 
there  was  no  occasion  for  any  further 
examination  or  for  any  order  of  the 
court.  Nothing  remained  but  to  dis- 
charge the  trustee ;  but  such  discharge 
did  not  dissolve  the  attachment  so  that 
it  cannot  be  set  up  against  the  debtor 
and  purchaser  from  him.  It  is  not  ne- 
cessary that  there  should  be  any  finding 
of  facts  by  the  court,  or  any  recital  or 
facts  in  the  order  of  discharge.  When 
the  record  shows  that  the  trustee  has  no 
interest  in  the  matter,  his  discharge,  in 
whatever  form  effected,  will  be  pre- 
sumed to  be  for  that  reason.  The  only 
order  contemplated  by  the  statute  is 
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the  order  for  a  stun  found  due  to 
the  trustee  as  mortgagee;  and  the  at- 
tachment is  valid  until  vacated  by  ne- 
glect to  comply  with  such  an  order. 

(Suffolk  Filed  May  7, 1887.) 

ON  plaintiff's  exceptions.  Sustained. 
Action  of  tort,  brought  by  plaintiff,  a  con- 
stable of  the  city  of  Boston,  against  the  de- 
fendant, to  recover  for  the  conversion  of  cer- 
tain personal  property. 

At  the  trial  in  the  superior  court  before 
Baker,  J.,  without  a  jury,  it  appeared  that  the 
plaintiff,  as  such  constable,  attached  the  goods 
upon  writs  issuing  out  of  the  Municipal  Court 
of  the  City  of  Boston,  wherein  the  Tahanto 
Manufacturing  Company,  a  corporation,  was 
plaintiff,  and  William  O'Neil  was  defendant, 
and  John  W.  Cobb  was  trustee.  At  the  time 
of  said  attachment  on  each  of  said  writs  there 
stood  of  record  an  undischarged  mortgage  in 
the  office  of  the  city  clerk  of  the  city  of  Bos- 
ton; said  mortgage  purporting  to  cover  said 

f>roperty,  and  to  have  been  executed  and  de- 
ivered  by  said  O'Neil  to  said  Cobb ;  and  the 
plaintiff  in  those  writs,  knowing  these  facts, 
summoned  said  Cobb,  the  mortgagee,  as  trustee 
therein. 

Said  actions  were  duly  entered  in  said  court, 
and  said  Cobb,  trustee,  appeared  and  filed  an- 
swers thereto,  in  which  he  denied  that  he  had, 
at  the  time  of  the  service  of  the  writ,  any  goods 
or  effects  of  the  defendant  in  his  possession. 
"  And  said  Cobb,  further  answering,  says 
that  he  is  informed  that  he.  the  said  O'Neil, 
executed  a  mortgage  upon  certain  personal  prop- 
erty to  him,  which  mortgage  he,  said  Cobb, 
never  saw,  and  that  the  same  was  never  deliv- 
ered to  him,  and  he  never  paid  any  considera- 
tion for  said  mortgage." 

The  plaintiff,  at  the  time  of  bringing  those 
writs,  had  no  reason  to  believe  and  did  not 
believe  that  said  Cobb  had  any  other  property 
in  his  hands  belonging  to  said  O'Neil,  or  had 
any  interest  in  any  other  property  of  said 
O'Neil,  beyond  the  mortgage  herein  mentioned, 
and  he  was  made  trustee  in  said  writs  because 
he  was  named  as  mortgagee  in  said  mortgage. 

The  plaintiff,  after  filing  of  said  answers  by 
said  trustee,  and  without  further  proceedings 
thereon,  voluntarily  discharged  said  trustee  in 
both  actions,  and  no  other  proceedings  having 
relation  to  said  mortgage  or  to  said  trustee 
were  ever  had  thereon. 

The  defendant  purchased  the  goods  men- 
tioned in  said  declaration  and  took  possession 
of  the  same.  Executions  against  O'Neil,  the 
defendant  in  those  actions,  were  duly  issued, 
and  demand  for  the  goods  was  made  upon  this 
defendant  by  this  officer,  for  the  purpose  of 
levying  the  executions  thereon;  but  the  defend- 
ant refused  to  surrender  the  goods  to  the  offi- 
cer for  that  purpose,  and  thereupon  he  brought 
this  action. 

At  the  trial  the  defendant  asked  the  court  to 
rule: 

1.  That  the  plaintiff's  right  to  recover  de- 
pended upon  the  existence  and  validity  of  the 
attachment  at  the  time  of  said  demand,  and  at 
the  time  of  the  bringing  of  this  action. 

2.  That  the  discharge  of  said  Cobb  as  trustee, 
under  the  circumstances,  operated  as  a  dis- 
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charge  of  the  attachment,  if  any  existed,  and 
that  the  plaintiff  could  not  recover. 

8.  That,  upon  the  facts  proven  and  admitted, 
no  valid  attachment  existed  at  the  time  of  the 
demand,  or  at  the  time  of  the  bringing  of  this 
action,  and  that,  the  plaintiff's  right  to  recover 
depending  upon  the  validity  of  such  attach- 
ments and  their  existence  at  those  times,  he 
had  not  such  an  interest  in  this  property  as 
would  entitle  him  to  recover  in  this  action. 

But  the  court  ruled  that  the  discharge  of  the 
trustee,  under  the  circumstances,  discharged 
the  attachments,  and  that  the  officer's  right  to 
possession  as  bailee  resting  upon  such  attach- 
ment was  vacated  thereby,  and  that,  no  valid 
attachment  existing  upon  said  writ  at  the  time 
of  the  demand  and  at  the  time  of  the  bringing 
of  this  action,  the  plaintiff  could  not  recover; 
and  found  for  the  defendant.  To  such  rul- 
ings the  plaintiff  excepted. 

Mr.  Charles  Steere,  for  plaintiff: 

The  trustee's  answer  must  be  accepted  and 
taken  as  true. 

Crossman  v.  Cro$$man,  21  Pick.  21. 

The  answer  shows  that  no  mortgage  ever  ex- 
isted: 

1.  Because  there  was  no  consideration  paid 
for  the  mortgage;  the  mortgage  was  never  de- 
livered or  accepted, — in  fact,  said  John  W. 
Cobb  never  saw  the  mortgage. 

2.  Recording  a  paper  does  not  operate  as 
delivery  or  as  acceptance. 

Jones,  Chat.  Moil.  §  106;  Dole  v.  Bodman,  8 
Met.  189. 

Delivery  by  the  mortgagor  and  acceptance 
by  the  mortgagee  are  necessary  to  constitute 
a  mortgage. 

Jones,  Chat.  Mort.  §§  104. 106, 108, 118,  T  2. 

8.  Nor  is  this  case  controlled  by  Allen  v. 
Wright,  186  Mass.  198.  because  in  that  case, 
and  the  case  of  Allen  v.  Wright,  184  Mass.  847. 
there  was  a  valid  mortgage;  the  defendant  ad- 
mitted it  to  be  valid  in  the  trials  of  the  first  three 
cases,  which  are  reported  in  184  Mass.  847, 
because  he  did  not  contest  its  validity,  and, 
throughout  both  trials,  both  plaintiff  and  de- 
fendant treated  the  property  as  mortgaged 
property. 

In  this  case  we  do  not  think  that  the  dis- 
charge of  the  trustee  dissolved  the  attachment 
The  object  of  the  statute  is  to  make  the  attach- 
ment effectual. 

Cochrane  v.  Rich,  142  Mass.  16,  2  New  Eng. 
Rep.  867. 

The  defendant,  O'Neil,  had  attempted  by 
fraud  to  part  with  his  title  to  the  property, 
but  had  not  succeeded.  Therefore  only  the 
attachment  took  effect. 

The  case  of  Martin  v.  Bayley,  1  Allen,  881.  is 
the  leading  case  of  all  the  decisions  on  this 
statute;  but  in  that  case,  as  in  every  case  which 
has  been  decided  by  this  court,  there  has  i-een 
always  (1)  a  valid  mortgage;  (2)  in  almost  every 
case  the  action  has  been  Drought  by  the  mort- 
gagee for  his  own  benefit. 

Messrs.  D.  D.  Corcoran  and  Joseph 
Bennett,  for  defendant: 

The  only  course  open  to  the  parties,  if  they 
desired  to  hold  their  attachment,  was  an  adjudi- 
cation by  the  court  as  to  the  validity  or  inva- 
lidity of  the  mortgage. 

The  voluntary  discharge  of  the  trustee  oper- 
ated as  a  discharge  of  the  attachment 
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Martin  v.  Bayley,  1  Allen,  881;  Jackson  v. 
Cdcord,  114  Mass.  60;  Porter  v.  Warren,  119 
Mass.  585;  Allen  v.  Wright,  184  Mass.  847;  8.  C. 
186  Mass.  198;  Goulding  t.  flatr,  188  Mass.  78. 

An  attachment  of  personal  property  made  in 
this  way  is  valid  only,  and  continues  so  long 
only,  as  proceedings  are  had  in  accordance 
with  the  provisions  of  Pub.  8tat.  chap.  161, 
§§  79-88. 

Flanagan  v.  Outier.  121  Mass.  96;  Brown  v. 
SeaU,  8  Allen,  74. 

The  discharge  of  the  attachment  determined 
the  bailment  of  the  officer. 

W.  Allen*  J.,  delivered  the  opinion  of  the 

court: 

Pub.  Stat.  chap.  161,  §  74,  provides  that  per- 
sonal property  of  a  debtor  that  is  subject  to  a 
mortgage,  and  of  which  the  debtor  has  the 
right  of  redemption,  may  be  attached  and  held 
as  if  it  was  unincumbered,  if  the  attaching 
creditor  pays  to  the  mortgagee  the  amount  of 
the  debt  for  which  it  is  liable,  within  ten  days 
after  the  same  is  demanded.  Section  79  pro- 
vides that  personal  property  of  a  debtor  sub- 
ject to  a  mortgage,  and  being  in  the  possession 
of  the  mortgagor,  may.  be  attached  in  the  same 
manner  as  if  unincumbered  ;  and  the  mort- 
gagee summoned,  as  the  trustee  of  the  mort- 
gagor, to  answer  such  questions  as  may  be  put, 
touching  the  consideration  of  the  mortgage 
and  the  amount  due  thereon .  There  are  fur- 
ther provisions  for  the  trial,  between  the 
plaintiff  and  the  mortgagee,  of  questions  con- 
cerning the  validity  of  the  mortgage  and  the 
amount  due  upon  it,  and  declaring  the  attach- 
ment void  unless  the  amount  found  due  be 
paid.  It  is  only  under  these  provisions  that 
mortgaged  personal  property  can  be  attached 
or  taken  on  execution  as  the  property  of  the 
mortgagor. 

In  this  case  the  writ  and  service  was  such 
that  the  attachment  of  the  property  in  ques- 
tion was  valid  under  §  79,  until  avoided  by 
nonpayment,  if  the  property  was  mortgaged 
to  Cobb,  who  was  summoned  as  trustee;  and 
it  was  equally  valid  if  there  was  no  mortgage, 
as  an  attachment  of  unincumbered  property. 
Pub.  8tat.  chap.  188,  §  6;  Belknap  v.  Gibbons, 
18  Met  471. 

The  case  differs  from  A  Ren  v.  Wright,  184 
Mass.  847;  8.  C.  186  Mass.  194.  In  that  case 
there  was  no  jurisdiction  of  the  trustee,  and 
there  was  not,  and  could  not  have  been,  such 
service  of  the  writ  as  to  make  a  valid  attach- 
ment. 

The  only  question  is,  whether  the  attach- 
ment was  dissolved  by  the  discharge  of  the 
trustee,  so  that  it  cannot  be  set  up  against  the 
debtor  and  purchaser  from  him.  If  Cobb 
were  not  mortgagee,  his  discharge  as  trustee 
clearly  could  not  affect  the  attachment.  The 
only  effect  of  inserting  his  name  in  the  writ  as 
trustee  would  be  to  require  service  on  him  and  on 
the  defendant  by  copy  of  the*  original  writ  in- 
stead of  by  a  separate  summons.  In  the  second 
of  these  suits,  Cobb,  who  was  summoned  be- 
cause his  name  appeared  as  mortgagee  in  the 
record  of  what  purported  to  be  a  mortgage, 
answered  that  he  had  been  informed  that  the 
debtor  executed  a  mortgage  to  him,  but  that 
he  never  saw  the  mortgage,  and  it  never  was 
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delivered  to  him,  and  he  never  paid  any  con- 
sideration for  it.  There  was  no  occasion  for 
any  further  examination,  or  for  any  order  of 
the  court.  Nothing  remained  but  to  discharge 
the  trustee.  By  the  statute,  the  attachment 
was  valid  until  the  attaching  creditor  failed  to 
pav  a  sum  found  due  on  the  mortgage,  and 
ordered  by  the  court  to  be  paid.   There  is  no 

Srovision  for  any  order  where  nothing  is  found 
ue;  and  when  the  trustee  answers  that  he  is 
not  mortgagee,  or  that  there  is  nothing  due  to 
him,  and  has  answered  all  questions  which  the 
plaintiff  desires  to  put  to  him,  the  court  can 
make  no  order  for  the  payment  of  money  to 
him,  and  he  is  entitled  to  be  discharged.  If 
the  trustee  is  in  fact  the  mortgagee,  and  if  he 
claims  that  there  is  anything  due  on  the  mort- 
gage, he  has  a  right  to  have  the  questions 
whether  anything,  and  how  much,  is  due,  de- 
termined, and  an  order  made  for  the  payment 
of  what  is  due;  because  the  attachment  is  valid 
against  him  until  such  an  order  is  made ;  and 
therefore,  if  he  is  discharged  before  that  ques- 
tion is  determined,  the  attachment  is  dissolved; 
and  this,  whether  he  has  discharged  the  mort- 
gage and  stated  the  amount  due  upon  it  in  his 
answers,  as  in  Martin  v.  Bayley,  1  Allen,  881, 
and  Hayxcard  v.  George,  18  Allen,  66 ;  or  has 
made  original  answer  denying  effects  in  his 
hands,  which  is  in  effect  appearing  for  exam- 
ination, as  in  Goulding  v.  Mare,  188  Mass.  78. 

Whether,  when  a  trustee  failed  to  appear 
(see  Flanagan  v.  Cutler,  121  Mass.  96),  or  ap- 
peared and  submitted  to  examination  by  filing 
a  general  answer  denying  assets,  and  was  dis- 
charged, the  creditor,  to  sustain  the  attach- 
ment against  the  debtor,  might  show  that  in 
fact  the  mortgage  was  fraudulent  and  void 
as  to  creditors,  or  had  been  fully  paid, 
we  need  not  consider.  It  is  enough  that 
when  the  answer  of  the  trustee  disclaims 
all  right  ss  mortgagee,  and  shows  that  there  is 
no  mortgage  and  no  debt,  and  the  trustee  is 
thereupon  discharged,  such  discharge  cannot 
avoid  or  dissolve  an  attachment  otherwise 
valid.  When  the  answer  or  examination  of 
the  trustee  shows  that  he  has  no  interest  in  the 
property  as  mortgagee  or  otherwise,  the  whole 
purpose  for  which  he  was  summoned  is  accom- 
plished, and  there  is  no  propriety  in  his  re- 
maining longer  a  party  to  the  suit.  It  is  not 
necessary  that  there  should  be  any  finding  of 
facts  by  the  court,  or  any  recital  of  facts  in  the 
order  of  discharge. 

When  the  record  shows  that  the  trustee  has 
no  interest  in  the  matter,  his  discharge,  in 
whatever  form  effected,  will  be  presumed  to  be 
for  that  reason.  The  only  order  of  the  court 
contemplated  by  the  statutes  is  the  order  for 
the  payment  of  a  sum  found  due  to  the  trustee 
as  mortgagee;  and  the  attachment  is  valid 
until  vacated  by  neglect  to  comply  with  such 
an  order.  When  the  answer  or  examination 
of  the  trustee  shows  that  such  an  order  can- 
not be  made,  and  that  the  attachment  cannot 
be  avoided  under  the  statute,  and  that  the 
trustee  is  entitled  to  be  discharged,  it  cannot 
be  that  the  attachment  will  be  dissolved  by  the 
discharge  of  the  trustee,  or  the  discontinuance 
of  the  proceedings  against  him. 
Exception)  sustained. 
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Albert  H.  EMERY 
v. 

Fred.  H.  SEAVEY. 

Where,  upon  a  finding  in  favor  of  the 
plaintiff,  judgment  was  postponed  to 
await  the  disposition  of  another  action, 
and  after  such  disposition  the  defendant 
indorsed  upon  the  plaintiffs  motion  for 
judgment  the  words,  "It  is  agreed  that 
the  motion  may  be  filed  and  allowed/' 
such  indorsement  will  not  render  the 
judgment  thereafter  rendered  a  Judg- 
ment by  consent,  from  which  the  defend- 
ant cannot  appeal. 

(Suffolk  Filed  May  7, 1887.) 

ON  defendant's  exceptions.  Sustained. 
Action  of  tort  to  recover  the  value  of  cer- 
tain personal  property  attached  and  sold  by 
defendant  as  a  deputy  sheriff,  brought  in  the 
municipal  court,  tried  upon  the  merits;  finding 
for  plaintiff,  and  damages  assessed ;  and  cause 
ordered  to  be  continued  to  await  disposition  of 
another  suit.    Judgment  was  subsequently 
entered.   Defendant's  appeal  to  the  superior 
court  was  dismissed  on  motion  of  plaintiff, 
and  defendant  alleged  exceptions. 
The  facts  are  further  stated  in  the  opinion. 
Mr.  H.  J.  Edwards*  for  defendant: 
The  allowance  of  the  motion  to  dismiss,  filed 
in  this  case,  deprived  defendant  of  his  statute 
rights  under  Pub.  Stat.  chap.  154,  §  89,  and 
subsequent  sections. 
Powell  v.  Turner,  189  Mass.  97. 
The  agreement  to  the  allowance  of  the  mo- 
tion for  the  entry  of  judgment  in  this  case  is 
not  an  agreement  for  Judgment,  and  should 
not  be  so  construed,  but  is  simply  an  agree- 
ment for  the  entry  of  a  judgment  already 
found  by  the  court  appealed  from  after  a  trial, 
and  was  made  simply  for  the  purpose  of  ena- 
bling the  clerk  to  complete  his  records;  and  to 
which  the  plaintiff  was  entitled  without  any 
consent  of  this  defendant,  and  to  which  this 
defendant  could  not  object. 

Messrs.  Moult  on,  Loring,  A  Loring,  for 
plaintiff : 

This  was  an  action  of  tort  to  recover  for 
personal  property  illegally  attached  and  sold 
by  defendant,  as  the  plaintiff  claimed.  When 
the  plaintiff,  after  the  trial,  moved  for  judg- 
ment, the  defendant  agreed  in  writing  to  judg- 
ment. 

I.  Whether  the  court  would  entertain  a 
motion  to  dismiss  at  this  stage  of  the  case  was 
a  matter  of  discretion  simply;  and  this  court 
will  not  interfere  with  that  discretion,  provid- 
ed this  was  a  motion  within  the  16th  rule  of 
the  superior  court. 

It  does  not  appear  that  this  court  did  not 
entertain  this  motion  to  dismiss  for  good  cause 
shown,  and  therefore  there  was  no  violation 
even  of  said  rule  of  the  court. 

II.  As  we  understand  the  law,  the  plaintiff 
had  a  right  to  move  to  dismiss  this  case  at  any 
stage  of  it,  on  the  ground  that  the  superior 
court  had  no  jurisdiction  because  the  defend- 
ant had  no  right  of  appeal  to  it,  as  appeared 
from  the  papers  in  the  case. 

Cheshire  v.  Adams  &  C.  Reservoir  Cb.*119 
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Mass.  856;  Custy  v.  Lowell,  117  Mass.  78;  Riley 
v.  Lowell,  Id.  76;  Ashuelot  Bank  v.  Pearson,  14 
Gray,  521;  Gray  v.  Thrasher,  104  Mass.  875. 

III.  Pub.  Stat.  chap.  154,  provides  that  any 
person  aggrieved  by  the  judgment  of  the  Mu- 
nicipal Court  of  the  City  of  Boston  may  ap- 
peal to  the  superior  court.  Therefore  the 
whole  right  to  appeal  depends  on  whether  he 
is  aggrieved  or  not. 

IvT  It  cannot  be  said  that  the  defendant 
was  or  could  be  aggrieved  after  he  had  con- 
sented to  judgment  against  himself. 

Powell  v.  Turner,  189  Mass.  97. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

After  a  trial  in  the  municipal  court  on  the 
merits  in  an  action  of  tort,  and  a  finding  for 
the  plaintiff  in  damages,  the  case  was  contin- 
ued for  judgment  to  await  the  disposition  of 
another  action.  After  the  disposition  of  that 
action, the  plaintiff  filed  the  following  motion: 
"And  now  comes  the  plaintiff,  and  moves  to 
have  judgment  entered  in  the  above-entitled 
action;"  on  which  motion  was  indorsed  the 
words,  "It  is  agreed  that  this  motion  may  be 
filed  and  allowed,"  signed  by  the  defendant's 
attorney.  Judgment  was  entered,  and  the  de- 
fendant appealed  to  the  superior  court.  In 
that  court  the  plaintiff  moved  that  the  appeal 
be  dismissed  on  the  ground  that  the  judgment 
appealed  from  was  rendered  by  consent  of  the 
defendant.  The  court  dismissed  the  appeal, 
and  the  defendant  excepted.  See  Powell  v. 
Turner,  189  Mass.  97;  Doole  v.  Doole,  8  New 
Eng.  Rep.  889. 

The  judgment  of  the  municipal  court  was 
not  a  judgment  by  the  consent  of  the  defend- 
ant, such  as  to  show  that  he  was  not  aggrieved 
by  it  and  could  not  appeal  from  it.  It  was 
not  founded  upon  his  consent,  but  upon  the 
adverse  finding  of  the  court.  The  case  was 
contested  by  him  through  the  trial  and  the 
finding  of  the  court,  and  was  ripe  for  judg- 
ment, and  the  plaintiff  was  entitled,  on  mo- 
tion, to  have  the  judgment  entered  without 
the  consent  of  the  defendant  The  plaintiff 
did  not  ask  that  a  judgment  founded  on  his 
motion  should  be  rendered;  but  his  motion 
was,  in  effect,  that,  in  accordance  with  the 
order  of  the  court,  judgment  on  the  finding 
should  now  be  entered.  His  motion  did  not 
relate  to  the  substance  of  the  judgment,  but 
only  to  the  time  of  its  entry;  and  the  defend- 
ant 8  agreement  that  the  motion  might  be  al- 
lowed only  recognized  and  submitted  to  the 
unquestionable  right  of  the  plaintiff  that  the 
entry  should  be  then  made.  If  the  defendant 
had  appeared  to  the  motion,  and  stated  in 
open  court  that  it  was  true  that  the  other  suit 
was  disposed  of,  and  that  he  had  no  objection 
to  make  to  the  allowance  of  the  motion,  he 
would  as  much  have  consented  to  the  judg- 
ment as  he  did  by  agreeing  that  the  motion 
might  be  filed  add  allowed.  Objections  to  the 
motion  would  have  been  frivolous,  and  con- 
sent to  it  was  immaterial.  The  defendant  was 
aggrieved  by  the  judgment;  and  his  appeal  is 
from  that,  and  not  from  the  allowance  of  the 
motion;  and  no  question  relating  to  the  time 
of  the  entry  of  the  judgment  is  brought  up  by 
the  appeal. 

Exceptions  sustained. 
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Thomas  J.  JOHNSON 

v.- 

Daniel  W.  RUSSELL. 

1.  Where  an  answer  offered  in  evidence 
carries  with  it  the  presumption  that  it 
was  made  under  the  instruction  of  the 
defendant,  the  testimony  of  the  defend- 
ant that  he  had  never  seen  the  answer 
and  did  not  know  its  contents,  without 
denying  that  he  had  given  instructions 
for  it.  will  not  overcome  the  presump- 
tion which  authorizes  its  introduction  in 
evidence. 

i.  Where  evidence  was  offered  for  a  pur- 
pose for  which  it  was  competent,  and 
was  excluded  for  reasons  that  applied 
equally  to  an  offer  for  another  purpose, 
the  plaintiff  is  not  hound,  when  he  reach- 
es the  other  part  of  his  case,  to  again 
tender  the  evidence  which  was  rejected. 

3.  Evidence  offered  to  prove  an  agree- 
ment between  the  attorneys  in  a  for- 
mer suit, 'to  affect  the  defendant  in  the 
pending  suit,  is  properly  rejected,  where 
it  is  not  sufficiently  definite  and  certain 
to  show  any  admission  by  the  defend- 
ant's attorney. 

4  Where  a  judgment  offered  in  evidence 
was  res  inter  alios,  it  was  properly  ex- 
cluded. 

(Suffolk  Plied  May  7,  1887.) 

ON  plaintiff's  exceptions.  Sustained. 
Action  of  contract  upon  an  order  drawn 
upon  defendant  by  one  John  Campbell  in  fa- 
tot  of  the  plaintiff,  of  which  the  following  is  a 


Boston,  March  18,  1882. 
"Mr.  D.  W.  Russell: 
"Dear  Sir,— Please  pay  to  the  order  of 
Thomas  J.  Johnson  six  hundred  dollars,  and 
charge  the  same  to  my  last  payment. 

John  Campbell. 
"Dear  Sir: — This  order  isfcr  amount  due 
on  work  done  and  furnished  for  your  house. 

E.  A.  P.  Newcomb." 
At  the  trial  in  the  superior  court,  before 
Mason,  J.,  without  a  jury,  it  appeared  that, 
when  this  order  was  drawn,  Campbell  was 
building  a  house  for  defendant,  and  Campbell 
was  indebted  to  plaintiff  for  materials  used  in 
the  construction  of  said  house.  Subsequently 
to  the  drawing  of  the  order,  Campbell  brought 
suit  against  Russell,  claiming  a  balance  due 
him  on  account  of  said  building.  His  answer 
filed  in  that  suit,  with  other  defenses,  set  up 
the  order  above  described,  with  others  drawn 
by  said  Campbell,  alleging  that  he  had  "prom- 
ised to  pay  them  out  of  any  funds  of  the  plain- 
tiff in  his  bands,"  and  claimed  that  "the 
amount  of  said  orders  should  be  deducted  from 
plaintiffs  claim. "  Russell  testified  that  he  had 
never  seen  the  answer  and  did  not  know  its 
contents. 

At  the  trial  herein,  the  plaintiff  offered  in 
evidence  the  answer  of  said  Russell,  above  men- 
tioned, for  the  purpose  of  showing  a  condition- 
al acceptance  of  said  order.  This  evidence  was 
excluded  by  the  court,  and  the  plaintiff  ex- 
cepted.. 

Plaintiff  also  offered  to  show  an  agreement 
2  Mass. 


made  in  open  court  at  the  trial  of  said  suit  of 
Campbell  v.  Russell,  by  the  respective  attorneys 
of  said  Campbell  and  said  Russell,  that  the 
amount  of  the  Johnson  order,  with  others, 
should  be  deducted  from  any  verdict  recovered 
in  favor  of  said  Campbell,  and  judgment  en- 
tered for  the  remainder;  but  it  did  not  appear 
that  Russell  knew  anything  about  said  agree- 
ment, this  action  not  having  been  brought  at 
that  time.  This  was  excluded  by  the  court, 
and  the  plaintiff  excepted. 

Plaintiff  also  offered  in  evidence  the  judg- 
ment in  said  suit  of  CampbeU  v.  Russell,  for  the 
purpose  of  showing  that  the  verdict  therein 
against  said  Russell  was  sufficient  in  amount 
to  cover  this  and  the  other  orders  before  men- 
tioned; that  execution  issued  for  an  amount 
more  than  enough  to  cover  the  Johnson  order, 
and  was  returned  satisfied  in  full.  No  other 
evidence  except  the  foregoing  was  offered  by 
either  party  as  to  whether  or  not  anything  was 
due  from  defendant  to  Campbell.  This  was 
excluded  by  the  court,  and  plaintiff  excepted. 

The  court  found  for  the  defendant,  and 
found  specially  "that  there  was  nothing  due 
from  the  defendant  to  Campbell;"  and  plaintiff 
alleged  exceptions. 

Messrs.  John  Herbert  and  George  B. 
Upham,  for  plaintiff: 

Defendant's  answer  in  the  Campbell  suit  was 
competent  evidence  against  him  in  this  suit; 
and  it  makes  no  difference  whether  be  had  seen 
the  answer  or  knew  its  contents. 

Gordon  v.  Parmelee,  2  Allen,  212;  Currier  v. 
SUhway,  1  Allen,  19;  Bliss  v.  Nichols,  12  Allen, 
44. 

Thecasesof  Waleott  v.  Kimball,  18  Allen,  461, 
and  Phillips  v.  Smith,  110  Mass.  61.  can  be  dis- 
tinguished from  these  cases,  for  there  the  point 
decided  was  that  the  declaration  and  answer 
were  not  evidence  against  the  parties  filing 
them,  in  the  cases  in  which  they  were  filed. 

A  parol  acceptance  is  good. 

Pierce  v.  Eittredge,  115  Mass.  874. 

If  it  had  been  mutually  agreed  between  Rus- 
sell and  Campbell,  in  person,  that  in  case  Camp- 
bell should  obtain  a  verdict  sufficient  in 
amount,  Russell  should  pay  Johnson  the  order 
which  Campbell  had  drawn  on  Russell,  the 
amount  of  such  order  to  be  deducted  from  the 
verdict,  and  judgment  entered  for  the  remain- 
der, such  an  agreement  would  have  been  based 
on  a  good  consideration,  viz.:  the  release  of 
Russell  by  Campbell  to  the  amount  of  such  or- 
der, and  the  assumption  by  Russell  of  Camp- 
bell's liability  to  Johnson;  and  such  promise 
would  have  been  admissible  in  evidence  in  a 
suit  brought  by  Johnson  against  Russell,  and 
would  render  a  verdict  and  judgment  in  Camp- 
bell's favor,  in  the  suit  of  CampbeU  v.  Russell, 
admissible  against  Russell  in  Johnson's  suit 
against  him. 

Felton  v.  Dickinson,  10  Mass.  287;  Arnold  v. 
Lyman,  17  Mass.  400;  Carnegie  v.  Morrison,  2 
Met.  881;  Fitch  v.  Chandler,  4  Cush.  254;  Per- 
ry v.  Swasey,  12  Cush.  86. 

The  agreement  of  counsel  to  the  same  effect, 
made  at  the  trial,  in  the  conduct  of  a  suit  be- 
tween their  clients,  with  reference  to  the  sub- 
ject-matter thereof  and  the  issues  therein  raised, 
was  clearly  binding  upon  the  parties.  It  was 
the  agreement  of  defendant's  "agent  while  em- 
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ployed  and  acting  within  the  scope  of  his 
agency." 

Gordon  v.  Parmelee,  2  Allen,  215. 

This  agreement  was  effective  to  prevent  liti- 
gation and  to  fix  the  rights  of  the  parties. 

Johnson  might  have  sued  Campbell  and  sum- 
moned Russell  as  bis  trustee,  and  he  had  the 
right,  under  the  statute,  to  come  in  and  have 
the  Campbell-Russell  suit  continued,  so  that 
the  Campbell  judgment  should  not  include 
any  amount  for  which  Russell  might  be  ad- 
judged a  trustee  in  this  trustee  suit.  Pub.  Stat, 
chap.  188,  §8  40-42. 

The  bill  of  exceptions  shows  that  the  defend- 
ant offered  no  evidence  upon  the  question 
whether. anything  was  due  from  him  to  Camp- 
bell; and  the  finding  of  the  court  for  defend- 
ant upon  the  ground  "that  there  was  nothing 
due  from  the  defendant  to  Campbell"  clearly 
bases  such  finding  upon  a  want  of  evidence  on 
that  point  by  the  plaintiff. 

Messrs.  Charles  T.  Gallagher  and 
Jesse  F.  Wheeler,  for  defendant: 

I.  It  does  not  appear  that  the  exceptions  set 
forth  all  the  evidence  {Commonwealth  v.  Bacon, 
186  Mass.  526);  nor  is  there  enough  shown  to 
show  that  excepting  party  was  prejudiced 
(Sherley  v.  McCormick,  185  Mass.  127).  The 
court  having  specially  found  "that  there  was 
nothing  due  from  defendant  to  Campbell,"  the 
finding  of  the  court  is  final. 

Turner  v.  Wenttoorth,  119  Mass.  459. 

II.  The  answer  in  Campbell  v.  Russell  was 
not  evidence.    Pleadings  are  not  admissions. 

Buckmaster  v.  Meiktejohn,  8  Exch.  684-887; 
Boileau  v.  Rutlin,  2  Exch.  665;  Dennie  v.  Wil- 
liams, 185  Mass.  80. 

Even  if  admissible,  it  could  have  no  greater 
effect  than  a  declaration  or  admission  of  de- 
fendant; and  it  must  be  shown  that  the  admis- 
sions were  inserted  in  pleadings  with  his  know- 
ledge and  sanction,  or  by  his  direction.  In 
this  case  defendant  had  never  seen  the  answer, 
and  did  not  know  its  contents. 

Suits  in  equity,  where  the  party  sought  to 
be  charged  with  the  admission  has  himself 
sworn  to  answer,  may  be  considered  a  solemn 
admission  on  his  part. 

So,  too,  where  one  has  made  an  affidavit  on 
a  writ.  These  are  exceptions  to  the  general 
rule. 

Dennie  v.  Williams,  185  Mass.  80. 

The  parties  to  the  former  suit  were  different 
from  those  in  this,  and  as  this  plaintiff  could 
not  be  prejudiced  by  that  suit,  he  ought  not  to 
receive  any  advantage  by  using  against  the  de- 
fendant, his  adversary,  such  part  of  the  pro- 
ceedings as  made  against  this  defendant,  when 
this  defendant  could  not  use  the  proceedings 
against  this  plaintiff,  because  this  plaintiff  was 
not  concerned  in  the  former  suit. 

Hudson  v.  Bobinton,  4  Maule  &  Sel.  475;  Wen- 
man  v.  Mackenzie,  5  El.  &  Bl.  458. 

A  judgment  can  be  offered  as  evidence  only 
when  it  is  of  such  a  nature  that  parties  would 
be  concluded  by  it,  so  it  could  be  pleaded  as 
res  judicata;  and  such  judgment  can  have  an 
effect  only  on  parties  or  their  privies. 

Mersereau  v.  Peareall,  19  N.  Y.  108:  Dennie 
v.  Williams,  185  Mass.  80. 

The  question  here  was,  at  most,  a  collateral 
matter  in  the  suit  of  Campbell  v.  Russell.  And 
so  the  judgment  in  that  suit  would  not  have 


been  evidence  even  between  the  parties  to  that 
suit  upon  this  question. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

Having  proved  the  order,  it  lay  upon  the 

Slaintiff  to  prove  the  acceptance  of  it  by  the 
efendant,  and  that  there  was  something  due 
from  him  to  Campbell.  For  the  purpose  of 
proving  the  acceptance,  he  offered  in  evidence 
the  answer  of  the  defendant  iw  a  former  suit 
brought  against  him  by  Campbell,  to  recover 
the  payment,  in  which  the  order  was  set  up, 
and  which  alleged  that  the  defendant  had 

gromised  to  pay  it  out  of  any  funds  in  his 
ands,  and  claimed  that  the  amount  of  it 
should  be  deducted  from  Campbell's  claim 
This  was  rejected  by  the  court,  solely  for  the 
reason,  as  was  assumed  at  the  argument,  that 
it  was  a  statement  made  in  the  course  of 
pleading.  The  rule  that  the  pleadings  In  a 
cause  are  not  evidence  on  the  trial,  but  allega- 
tions only,  is  limited  to  the  suit  in  which  they 
are  pleaded;  outside  of  that,  admissions  and 
declarations  of  a  party  in  his  pleadings  are 
competent  against  him;  but  they  must  appear 
to  be  the  act  of  the  party,  and  not  merely  of 
his  attorney.  When  it  is  his  personal  act, — 
as,  in  an  answer  in  chancery  sworn  to  by  him, 
— it  is  competent.  When  it  is  a  pleading  by 
attorney,  of  formal  allegations  which  may  be 

f iresumed  to  have  been  made  without  special 
□structlons  from  his  client,  it  is  not  competent 
But  particular  and  specific  allegations  of  mat- 
ters of  action  or  defense  which  cannot  be 
presumed  to  have  been  made  under  the  gener- 
al authority  of  the  attorney,  but  are  obviously 
from  specific  instructions  of  the  party,  are 
competent.  Dennie  v.  Williams,  185  Mass.  28, 
and  cases  there  cited.  The  answer  offered  in 
evidence  carries  with  it  the  presumption  that 
it  was  made  under  the  instructions  of  the  de- 
fendant; and  the  testimony  of  the  defendant, 
that  he  had  never  seen  the  answer  and  did 
not  know  its  contents,  without  denying  that 
he  had  given  instructions  for  it.  does  not  over- 
come the  presumption,  especially  in  view  of 
the  fact  that  the  cause  proceeded  to  trial  and 
verdict  under  the  answer.  We  think  that  the 
evidence  should  have  been  admitted. 

It  is  contended  for  the  defendant  that  the 
evidence  was  immaterial,  because  the  finding 
of  the  court  that  there  was  nothing  due  from 
the  defendant  to  Campbell  made  acceptance 
of  the  order  Immaterial.  After  the  rejection  of 
the  evidence,  in  the  course  of  the  trial  the 
plaintiff  offered  other  evidence,  which  was  in- 
competent and  was  properly  excluded,  for  the 

f'urpoee  of  proving  that  there  was  enough  dne 
rom  the  defendant  to  Campbell  to  meet  the 
order.  There  was  no  other  evidence  offered 
by  either  party  upon  the  question  whether  any- 
thing was  due  from  the  defendant  to  Campbell; 
and  there  was  no  evidence  before  the  court 
that  anything  was  due.  Hence  the  special 
finding.  Upon  this  question  the  evidence  of 
the  answer  of  the  defendant  in  the  former  suit 
was  competent,  and,  if  it  had  been  considered 
by  the  court,  might  have  led  to  a  different  find- 
ing; and  it  would  have  been  before  the  court 
but  for  the  erroneous  ruling  excluding  it.  If 
it  should  be  argued  that  the  finding  rendered 
the  evidence  immaterial  for  the  purpose  for 
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which  it  was  offered,  the  answer  is  that  it  was 
material  for  that  purpose,  and  competent  as  evi- 
dence in  the  case,  until  the  finding  was  made, 
and  the  defendant  had  the  right  to  have  it  he- 
fore  the  court  until  then,  and  to  have  it  con- 
sidered by  the  court  on  the  question  of  the 
finding.  The  fact  that  the  evidence  was  not 
offered  for  that  particular  purpose  is  not  mate- 
rial. It  was  offered  for  a  purpose  for  which  it 
was  competent,  and  was  excluded  for  reasons 
that  applied  equally  to  an  offer  for  the  other 
purpose.  It  was  offered  to  prove  an  acceptance 
of  the  order  when  the  plaintiff  was  proving  that 
part  of  his  case ;  and  the  ruling  excluding  it  was 
in  effect  a  ruling  that  it  was  not  competent  for 
either  purpose.  When  the  plaintiff  reached 
the  other  part  of  his  case,  and  attempted  to 
prove  that  there  was  something  due  from  the 
defendant  to  Campbell,  a  renewed  offer  of  the 
rejected  evidence,  for  the  purpose  of  proving 
that  fact,  would  have  only  been  asking  for  a 
reversal  of  the  former  ruling,  and  at  least  was' 
unnecessary. 

The  offer  to  prove  an  agreement  between  the 
attorney  in  the  former  suit  seems  to  have  been 
properly  excluded.  It  is  not  sufficiently  definite 
and  certain,  to  show  any  admission  by  the  de- 
fendant's attorney.  It  appears  to  have  been 
an  agreement  by  the  plaintiff's  attorney  to  de- 
duct from  any  verdict  in  bis  favor  the  amount 
of  the  orders,  and  to  take  judgment  only  for 
the  balance.  It  does  not  appear  that  the  de- 
fendant's attorney  did  anything  more  than  to 
receive  the  voluntary  promise  of  the  plaintiff's 
attorney.  It  is  not  sufficient  to  prove  any  ad- 
mission by  defendant's  attorney;  much  less  any 
by  which  the  defendant  himself  should  be  af- 
fected. The  judgment  offered  was  res  inter 
alios,  and  was  properly  excluded. 

Exceptions  sustained. 


GEORGE  WOODS  COMPANY  et  al. 
v. 

William  N.  STOKER. 

1.  A  bill  is  demurrable  which  asks  that 
the  defendant  be  enjoined  from  fur- 
ther pro— eating  his  smit  after  he 
has  obtained  a  verdict  against  a  cor- 
po ration  where  the  suit  was  brought 
in  attachment,  which  was  dissolved  by 
the  plaintiffs  giving  a  bond  under  the 
statute,— the  ground  upon  which  the  re- 
lief is  claimed  being  that  the  corpora- 
tion is  insolvent,  and  has  no  estate 
which  can  be  taken  on  execution;  that 
the  defendant  is  the  treasurer  of  the  cor- 
poration, and,  by  reason  of  having  made 
a  false  certificate  that  the  capital  stock 
of  the  corporation  had  all  been  paid  in, 
is  liable  for  the  debts  of  the  corporation, 
under  the  provisions  of  Pub.  Stat.  chap. 
160,  and  it  would  be  inequitable  that  he 
should  require  the  plaintiffs  to  pay  a 
Judgment,  the  payment  of  which  in- 
stantly created  a  liability  upon  him, 
under  the  statute,  to  refund  to  them  the 
sum  paid.  The  fact  that  plaintiffs 
have  a  defense  to  a  rait  upon  the 
bond,  or  can  establish  a  set-off  in  such 
a  suit,  gives  them  no  right  to  prevent 


the  defendant  from  obtaining  a  judg- 
ment against  the  corporation  in  the 

action  in  which  the  bond  was  given. 
Their  liability  upon  the  bond  is  but  one 
incident  of  a  judgment  in  it;  and  the 
defendant  cannot  be  deprived  of  his 
right  to  a  judgment  against  the  corpo- 
ration because  it  may  be  inequitable  for 
him  to  enforce  the  liability  upon  the 
bond. 

2.  Nor  would  the  facts  stated  in  the  bill 
entitle  the  plaintiffs  to  a  contingent 
injunction,  to  prevent  the  defendant, 

who  has  no  right  of  action  against  the 
plaintiffs,  from  commencing  an  action 
against  them,  if  he  should  acquire  the 
right.  As  the  liability  of  the  defend- 
ant to  pay  the  debts  of  the  corporation 
is  of  such  a  nature  that  it  could  not  be 
alleged  as  a  defense,  either  legal  or 
equitable,  in  a  suit  upon  the  bond,  it 
cannot,  under  Stat.  1888,  chap.  228,  §  14. 
afford  grounds  for  an  injunction  against 
such  a  suit. 
8.  Pub.  Stat.  chap.  106,  §  68.  restricts  the 
liability  of  an  officer  of  the  corpora- 
tion, which  is  declared  by  §  60.  for  its 
debts  or  contracts,  to  a  case  where  the 
corporation  has  neglected  to  pay  or  dis- 
close property  for  thirty  days  after 
judgment  and  demand  made  on  execu- 
tion. *  Section  64  modifies  the  liability 
so  that  it  becomes,  not  a  debt  to  each 
creditor,  but  a  general  liability  to  all 
creditors  of  the  class.  The  statute  does 
not  give  the  plaintiffs  rights  which 
they  can  in  any  method  enforce,  except 
for  the  equal  benefit  of  other  creditors 
who  seek  to  enforce  their  rights.  The 
official  act  of  the  defendant  in  signing 
fhe  certificate  was  fraudulent  toward  the 
public,  and  the  plaintiffs  can  claim  no 
rights  over  other  creditors  in  conse- 
quence of  it. 

(Suffolk — Filed  May  7, 1887.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Superior  Court  for  Suffolk  County  sus- 
taining a  demurrer  to  a  bill  to  enjoin  the  fur- 
ther prosecution  of  a  suit  at  law.  Demurrer 
sustained.  BUI  dismissed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Thomas  Weston,  Jr.,  for  com- 
plainants: 

The  bill  sets  forth  such  a  fraudulent  act  on 
the  part  of  the  defendant  that  a  court  of 
equity  will  interfere  to  prevent  the  said  Storer 
from  taking  advantage  of  his  fraud,  and  will 
relieve  the  sureties  on  the  bond  from  paying  a 
debt  to  him,  which,  by  the  terras  of  the  stat- 
ute, on  account  of  his  fraud,  he  would  be 
bound  to  pay. 

Hablitzel  v.  Latliam,  85  Iowa,  650. 

The  complainants  are  entitled  to  the  relief 
prayed  for.  It  is  within  the  jurisdiction  of 
this  court  to  enforce  a  set-off  of  such  counter- 
claims and  liabilities  as  are  alleged  in  this  bill. 
The  bill  "shows  such  peculiar  equities,  which 
entitle  the  complainant's  sureties  to  be  pro- 
tected against  the  defendant's  claim." 

2  Story,  Eq.  Jurisp.  18th  ed.§  1457; 
Spaulding  v.  Backus,  122  Mass.  554;  Walker  v. 
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Brook*,  125  Mass.  247;  Blake  v.  Langdon,  19 
Vt.  485;  HabUtzel  v.  Latham,  85  Iowa,  550; 
Wood  v.  Steele,  68  Ala.  436. 

If  it  should  be  urged  that  the  subject-matter 
of  the  bill  should  have  been  set  up  In  defense 
to  the  action  at  law  of  W.  if.  Stover  v. 
Oeorge  Woods  Company  in  the  superior  court, 
under  the  Acts  of  1888,  chap.  228,  §  14,  we 
reply  that: 

1.  The  complainant  corporation  was  not 
obliged  to  set  up  this  defense  in  answer  to  the 
suit  at  law  against  it.  A  defendant  may,  if 
he  so  elects,  bring  a  separate  bill  in  equity 
therefor.  Section  14  is  not  obligatory  on  a 
defendant 

2.  The  complainants'  sureties  were  not  par- 
ties to  that  suit,  and  could  not  have  set  up 
this  defense  In  answer. 

8.  The  liability  and  the  remedy  provided  in 
Pub.  Stat.  chap.  106,  are,  for  the  purposes  of 
any  remedy,  to  be  taken  together;  and  having 
expressly  provided  that  the  remedy  shall  be  by 
bill  in  equity,  brought  in  the  manner  provided 
in  62,  64,  such  a  defense  cannot  be  set  up 
in  answer  to  a  suit  at  law,  under  §  14. 

4.  This  defense  could  not  be  set  up  iu  an 
action  at  law,  as  it  involves  bringing  in  addi- 
tional parties  plaintiff  and  additional  parties 
defendant,  and  passing  such  orders  and  de- 
crees as  would  be  entirely  inconsistent  with 
proceeding  in  a  suit  at  law  in  such  a  cause  of 
action.  • 

Pub.  Stat.  chap.  106,  §§  64,  65. 

5.  So  far  as  the  bill  seeks  to  enforce  a  set-off 
of  these  counterclaims  and  liabilities, they  could 
not  have  been  set  up  as  a  defense,  because 
Storer's  liability  is  a  statute  liability,  and  is  so 
closely  connected  with  the  remedy  that  the 
remedy  and  liability  cannot  be  separated,  and 
can  only  be  enforced  by  a  bill  in  equity. 

Mr.  Thomas  J.  Emery*  for  defendant: 

I.  No  liability  upon  the  officers  of  a  corpo- 
ration to  pay  its  debts  exists  at  common  law. 

Gray  v.  Coffin,  9Cuah.  199;  Pollard  v.  Bailey, 
20  Wall.  526  (87  U.  8.  bk.  22,  L.  ed.  876). 

The  liability  does  not  rest  on  equity,  but  is 
strictly  of  statute  imposition. 

Priest  v.  Essex  Mfg.  Co.  115  Mass.  882. 

Officers  were  first  made  liable  by  Acts  of 
1829,  chap.  58,  and  the  remedy  was  determined 
by  the  same  Act  that  created  the  liability. 
This  course  has  been  followed  in  every  change 
since,  including  said  chap.  106. 

Denny  v.  Richardson,  4  Gray,  277. 

II.  When  a  statute  confers  a  right  and  pre- 
scribes a  remedy,  that  remedy,  and  that  only, 
can  be  pursued. 

Knowlton  v.  Ackley.  8  Cush.  97;  Priest  v.  Es- 
sex Mfg.  Co.  supra;  Cambridge  Water  Works  v. 
Somerville,  4  Allen,  289;  Erickson  v.  Netmith,  4 
Allen,  285;  Moore  v.  Reynolds,  109  Mass.  478. 

The  method  prescribed  by  said  chap.  106  is 
as  follows:  Judgment  against  the  corporation, 
demand  made  on  execution,  neglect  for  thirty 
days  to  pay  amount  due,  return  of  execution 
unsatisfied,  and  then  a  bill  in  equity  by  a 
creditor. 

Pub.  Stat.  chap.  106.  §§  62.  64. 

This  bill  seeks  to  prevent  final  judgment, 
the  very  first  step  in  the  statute  remedy. 

III.  The  insolvency  of  the  company,  even 
though  an  adjudication  had  been  made,  which 
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is  not  alleged  in  this  bill,  would  not  prevent 
obtaining  final  judgment  under  the  statute. 

Bank  of  Barre  v.  Hingham,  127  Mass.  568, 
566;  ChamberUn  v.  Huguenot  Mfg.  Co.  118  Mass. 
586. 

A 8  againet  the  corporation,  this  defendant 
has  the  same  rights  and  the  same  power  to  en- 
force them  as  a  creditor  who  is  not  an  officer. 

Thayer  v.  Union  Tool  Co.  4  Gray,  79;  Pierce 
v.  Partridge,  8  Met.  48. 

IV.  The  debts  of  a  corporation  for  which  an 
officer  is  liable  are  not  his  private  debts;  it  is 
only  a  collateral  and  contingent  liability. 

Bangs  v.  Lincoln,  10  Gray,  600,  604. 

The  conclusive  answer  to  the  whole  bill  is 
that  there  is  not  even  a  contingent  liability  to 
the  corporation,  but  only  to  the  creditors. 

If  there  was  a  legal  or  equitable  liability  to 
the  corporation,  it  should  have  been  set  up  in 
the  suit  at  law.  Paragraph  5  of  the  bill  al- 
leges that  the  facts  were  known  during  the 
trial  of  said  suit  at  law. 

Acts  1888,  chap.  228. 

W.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  bill  alleges  that  the  defendant  brought 
an  action  against  the  George  Woods  Company 
in  the  superior  court  for  the  County  of  Suf- 
folk, in  which  the  property  of  the  George 
Woods  Company  was  attached,  and  that  the 
attachment  was  dissolved  by  giving  a  bond 
under  the  statute,  in  which  that  corpora- 
tion is  principal  and  the  other  plain  tin's  are 
sureties;  that  a  verdict  has  been  rendered  in 
said  action  against  the  corporation;  that  the 
corporation  has  become  insolvent,  and  has  no 
estate  which  can  be  taken  on  execution;  that 
this  defendant  is  about  to  proceed  to  obtain 
final  judgment  in  said  suit,  and  to  enforce  the 
same  by  action  upon  the  bond;  that  the  de 
fendant  is  the  treasurer  of  said  corporation, 
and,  by  reason  of  having  made  a  false  certifi- 
cate that  the  capital  stock  of  the  corporation 
had  all  been  paid  in,  is  liable  for  the  debts  of 
the  corporation,  under  the  provisions  of  Pub. 
Stat.  chap.  160. 

The  prayer  of  the  bill  is  that  the  defendant 
may  be  enjoined  from  further  prosecuting  said 
suit;  and  that  any  final  judgment  he  may  ob- 
tain in  said  suit  may  be  offset  by  his  liability 
to  pay  the  same; 'that,  upon  entry  of  final 
judgment  in  said  suit,  he  may  be  enjoined  from 
enforcing  payment  of  the  same;  that  when  fi- 
nal judgment  shall  be  entered  in  said  suit,  it 
shall  be  entered  as  fully  satisfied,  and  for  gen- 
eral relief.  The  bill  is  demurred  to  for  the 
cause  that  it  does  not  state  a  case  for  any  relief. 

It  is  not  suggested  that  the  George  Woods 
Company  is  entitled  to  any  relief  ;  but  the 
other  plaintiffs  ask  that  the  defendant  may  be 
enjoined  from  acquiring  and  prosecuting  a 
right  of  action  against  ft,  upon  the  ground 
that,  if  acquired  and  successfully  prosecuted, 
the  defendant  would  thereby  become  liable  to 
reimburse  them  the  amount  they  should  pay. 

The  only  interest  of  these  plaintiffs  is  that 
they  are  sureties  upon  a  bond  to  pay  the 
judgment.  The  fact  that  they  have  a  defense 
to  a  suit  upon  the  bond,  or  can  establish  a  set- 
off in  such  a  suit,  surely  gives  them  no  right 
to  prevent  the  defendant  from  obtaining  juag- 
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ment  in  the  action  in  which  the  bond  was  giv- 
en. The  personal  plaintiffs  are  not  parties  to 
that  suit,  and  their  liability  upon  the  bond  is 
but  one  incident  of  a  judgment  in  it,  and  one 
defendant  cannot  be  deprived  of  this  right  to 
a  judgment  against  the  corporation  because  it 
may  be  inequitable  for  him  to  enforce  the  lia- 
bility upon  the  bond.  The  other  relief  pray- 
ed for  is,  in  effect,  a  contingent  injunction,  to 
prevent  the  defendant,  who  has  no  right  of  ac- 
tion against  the  plaintiffs,  from  commencing 
an  action  against  them,  if  he  should  acquire 
the  right;  and  for  reasons  which  are  of  valid- 
ity only  so  far  as  they  show  that  there  would 
be  a  defense  to  such  an  action.  Stat.  1883, 
chap.  223,  2  14,  provides  that  in  actions  at  law 
"the  defendant  shall  be  entitled  to  allege  as  a 
defense  any  acts  that  could  entitle  him  in 
equity  to  be  absolutely  and  unconditionally  re- 
lieved against  the  plaintiff's  claim  or  cause  of 
action,  or  against  a  judgment  obtained  by  the 
plaintiff  in  such  an  action."  If  the  facts  do 
not  show  such  a  defense,  they  cannot  show 
reason  for  an  injunction  against  bringing  a 
suit  upon  an  existing  cause  of  action,  much 
less  before  a  cause  of  action  has  arisen.  If  the 
liability  of  the  defendant  to  pay  the  debts  of 
the  corporation  is  of  such  a  nature  that  it 
could  not  be  alleged  as  a  defense,  either  legal 
or  equitable,  in  a  suit  upon  the  bond,  it  is  dif- 
ficult to  see  how  it  can  afford  ground  for  an 
injunction  against  such  a  suit.  These  consid- 
erations would  be  enough  to  dispose  of  the 
case;  but,  as  the  question  of  the  sufficiency  of 
the  facts  to  afford  relief  to  the  plaintiffs  from 
liability  upon  the  bond  has  been  argued  by  the 
parties  without  reference  to  the  form  in  which 
it  is  presented  in  the  bill,  we  have  considered 
it  as  if  the  liability  of  the  plaintiffs  upon  the 
bond  had  been  fixed  by  a  judgment  against 
the  corporation,  and  an  action  commenced  to 
enforce  that  liability.  The  objection  that  the 
defendant  has  not  obtained  judgment  is,  in  fact, 
somewhat  technical,  as  the  bill  alleges  that  he 
had  obtained  a  verdict,  and  is  about  to  proceed 
to  obtain  final  judgment,  and  to  enforce  it  by 
an  action  on  the  bond. 

The  plaintiffs  contend  that  a  payment  on 
the  bond  by  them  to  the  defendant  will  create 
a  debt  from  the  corporation  to  them,  for  which 
the  defendant  will  be  liable  to  them,  and  that 
it  will  be  inequitable  to  allow  him  to  compel 
the  payment  of  money  by  them,  the  very  re- 
ceipt of  which  by  him  will  make  it  his  duty 
to  return  it  to  them;  that  he  ought  not  to  be 
permitted  to  take  money  from  them  at  law 
which  becomes  equitably  theirs  by  his  act  in 
receiving  it.  Pub.  Stat.  chap.  106,  §  60,  pro- 
vides that  the  officers  of  corporations  shall  be 
liable  for  their  debts  and  contracts  in  certain 
cases,  but  the  liability  thus  generally  declared 
is  modified  by  subsequent  provisions.  Section 
62  provides  that  no  officer  of  a  corporation 
shall  be  liable  for  its  debts  or  contracts,  unless 
after  a  judgment  recovered  against  it,  and  its 
neglect  to  pay  or  disclose  property  for  thirty 
days  after  demand  made  on  the  execution. 
Section  64  provides  that,  after  execution 
is  returned,  any  creditor  may  file  a  bill 
in  equity  in  behalf  of  himself  and  all  other 
creditors  of  the  corporation,  against  all 
officers  liable  for  its  debts  and  contracts,  for 
the  recovery  of  sums  due  from  the  corporation* 


to  himself  and  the  other  creditors,  for  which 
the  officers  may  be  personally  liable.  This  is 
the  only  remedy  for  the  right  given  by  the  stat- 
ute, and  limits  it.  It  is  contended  for  the  plain- 
tiffs that  these  provisions  affect  only  the  rem- 
edy,— to  enforce  by  action  against  the  officers  a 
liability  that  arises  when  the  debt  against  the 
corporation  is  created.— and  are  not  appli- 
cable when  the  question  is  whether  it  is  equi- 
table to  allow  him,  by  compelling  the  defend- 
ants to  pay  a  debt  of  the  corporation  to  him, 
to  create  a  debt  from  the  corporation  to  them, 
for  which  he  will  be  liable  to  them  under  the 
provision  of  the  statute.  But  we  think  that 
the  latter  provision  of  the  statute  enters  into 
and  determines  the  character  of  the  liability. 
It  does  not  create  a  debt  to  each  creditor,  but 
a  general  liability  to  all  creditors  of  the  class. 
The  statute  does  not  give  the  plaintiffs  a  right 
which  they  can  in  any  way  enforce,  except 
for  the  equal  benefit  of  other  creditors  who 
may  seek  to  enforce  their  rights. 

The  plaintiffs  further  contend  that  they  are 
entitled  to  relief  on  the  ground  of  fraud  of  the 
defendant  in  signing  the  certificate.  But  this 
was  not  fraud  toward  the  plaintiffs  more  than 
to  all  creditors.  It  was  an  official  act,  fraud- 
ulent toward  the  public,  and  from  which  the 

general  liability  of  the  officers  to  creditors  of 
le  corporation  arose.    The  plaintiffs  can 
claim  no  rights  over  other  creditors  in  conse- 
quence of  it. 
Demurrer  sustained.    Bill  dismissed. 


POST  &  CO. 
v. 

TOLEDO,  CINCINNATI  &  ST.  LOTJI8  R. 
R.  CO.  et  at. 

1.  A  bill  in  equity  for  discovery  only  is 
within  the  jurisdiction  of  the  court.  Al- 
though statutory  provisions  making 
parties  competent  witnesses, and  author- 
izing discovery  through  interrogatories 
filed,  may  affect  the  exercise  of  this  juris- 
diction in  suits  pending  in  our  own 
courts,  they  have  not  taken  away  the 
jurisdiction  of  the  court  to  entertain 
bills  for  this  purpose. 

2.  The  jurisdiction  which  courts  of 
equity  exercise  as  ancillary  to  that 
of  other  courts  is  not  confined  to 
courts  of  the  same  State.  Where  a 
bill  is  filed  here,  by  a  creditor  who  has 
obtained  judgment  in  Ohio  against  a 
railroad  corporation  of  that  State, 
against  the  officers  and  a  majority  of 
the  board  of  directors  of  the  corpora- 
tion, who  reside  in  Boston,  all  the  stock* 
holders  being  nonresidents  of  Ohio,  to 
compel  a  discovery  of  the  names  of 
the  stockholders,  who  are  each  liable, 
under  the  Constitution  and  laws  of 
Ohio,  in  addition  to  his  stock,  to  an 
amount  equal  to  his  stock  "for  the 
amount  of  the  debts  and  liabilities  of  the 
corporation," — the  fact  that  all  the  of- 
ficers and  the  books  of  the  corporation 
are  without  the  State  of  Ohio  making 
it  impossible  for  the  plaintiff  to  obtain 


Digitized  by 


Goc$Ie 


New  England  Reporter— Sup.  Jed.  Ct.  of  Massachusetts. 


Mat, 


discovery  in  the  Ohio  courts,  the  plain- 
tiff is  entitled  to  discovery  from  the  offi- 
cers of  the  corporation,  and  the  hill  may 
be  maintained  here,  where  the  officers 
and  books  of  the  corporation  are,  for 
discovery  of  the  names  and  residence  of 
the  persons  who,  as  stockholders,  are  li- 
able, by  the  laws  of  Ohio,  to  contribute 
towards  the  payment  of  the  plaintiff's 
judgment,  and  of  the  amount  of  stock 
held  by  each,  so  far  as  this  appears  on 
the  books  of  the  corporation,  or  has  be- 
come officially  known  by  the  defendants 
while  they  were  acting  as  such  officers. 
The  bill  may  be  maintained  against  the 
officers  and  directors  of  the  corporation, 
although  it  is  not  alleged  .therein  thai 
the  defendants  at  any  time  were  stock- 
holders, or  that  the  law  of  the  State  of 
Ohio  requires  that  the  officers  and  di- 
rectors of  the  corporation  should  be 
stockholders. 

(Suffolk  Filed  Mar  5, 1887.) 

ON  report.  Demurrer  overruled. 
Bill  in  equity  for  discovery  by  Post  &  Co., 
a  corporation  organized  under  the  laws  of  the 
State  of  Ohio,  against  the  Toledo.  Cincinnati, 
&  St.  Louis  R.  K.  Co.,  a  corporation  organized 
under  the  laws  of  said  State  of  Ohio,  and  Ed- 
ward B.  Phillip,  president;  Williard  White, 
vice-president,  and  Herbert  Stewart,  Oliver 
Ame8,  Henry  D.  Hyde.  W.  D.  Hobbs,  Pliny 
Nickerson,  and  Chas.  W.  Pierce,  directors  of 
said  company.  The  bill  set  forth,  in  substance, 
that  the  plaintiff  brought  an  action  in  the 
State  of  Ohio  against  the  said  railroad  com- 
pany, and  recovered  a  judgment;  that  said  com- 
pany is  insolvent,  and  no  property  can  be 
found  with  which  the  plaintiff  can  satisfy  the 
judgment;  that  by  the  Constitution  and  laws 
of  the  State  of  Ohio  it  is  provided  that  the 
stockholders  of  a  corporation  shall  be  deemed 
and  held  liable,  in  addition  to  tbeir  stock,  in 
an  amount,  equal  to  the  stock  by  them  sub- 
scribed or  otherwise  acquired,  to  the  creditors 
of  the  corporation,  and  that  the  term  "stock- 
holders" shall  apply,  not  only  to  such  persons 
as  appear  by  the  books  of  the  corporation  to 
be  such,  but  to  any  equitable  owner  of  stock, 
although  the  stock  appears  on  the  books  in  the 
name  of  another;  that  the  plaintiff  intends  to 
bring  an  action  against  the  stockholders  of  the 
said  railroad  company;  and  that  in  order  to 
bring  such  action  it  is  material  for  the  plaintiff 
to  know  the  names  and  residences  of  the  stock- 
holders of  the  said  railroad  and  the  amount  of 
stock  held  by  each;  that  the  plaintiff  has  made 
diligent  inquiry,  but  it  is  unable  to  discover 
the  names  of  such  stockholders;  that  the  plain- 
tiff is  informed  and  believes  that  the  defend- 
ants, or  aorae  of  them,  are  able  to  give  the 

f »lain tiff  the  discovery  which  it  needs  concern- 
Dg  the  stockholders  of  said  railroad  company; 
but  all  of  said  officers  reside  in  Boston,  within 
the  jurisdiction  of  this  court;  that  the  said  rail- 
road company  has  its  only  office  for  the  trans- 
fer of  stock  in  said  Boston ;  that  all  the  books 
for  the  transfer  of  stocks,  and  all  books  which 
show  the  shareholders  in  said  railroad  com- 
pany, are  in  said  Boston,  and  are  in  possession 
or  under  the  control  of  the  defendants,  or  some 
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of  them;  that  the  plaintiff  has  applied  to  the 
said  White,  vice-president,  and  to  said  Hyde, 
director,  and  has  requested  them  to  inform 
him  who  such  shareholders  are,  but  both  of 
said  officers  have  refused  to  give  the  plaintiff 
any  information;  that  the  plaintiff  is  informed 
and  believes  that  the  defendants,  or  some  of 
them;  are  in  fact  the  equitable  owners  of  a 
large  amount  of  said  stock,  and  are  aware  who 
are  the  other  equitable  owners  of  said  stock. 
The  prayer  of  the  bill  was  that  the  court  order 
the  defendants  to  disclose  the  names  and  resi- 
dences of  all  of  the  stockholders  of  said  rail- 
road company.  Hearing  in  the  supreme  court 
upon  demurrer,  which  was  overruled  by 
Holmes,  «/.,  who  reported  the  case  to  the  full 
court  for  a  determination  of  the  questions  of 
law  involved. 

Mr.  Joseph  B.  Warner,  for  plaintiff: 

That  a  bill  for  discovery  only,  though  sel- 
dom used.  Is  still  within  the  jurisdiction ef  this 
court,  will  hardly  be  disputed.  It  is  expressly 
recognized  by  the  Statute  of  1883,  chap.  238, 
§  10.  By  this  Act  discovery  is  abolished  as  a 
part  of  bills  for  relief,  since  the  answer  need 
not  be  sworn  to,  and  the  discovery  is  thus  ob- 
tainable only  by  interrogatories;  but  bills  for 
discovery  only  are  expressly  retained,  and. 
though  little  used,  are  recognized  as  a  part  of 
our  judicial  machinery. 

Emery  v.  Bidwett,  140  Mass.  271.  1  New 
Eng.  Rep.  281;  Walker  v.  Brooks,  126  Mara. 
241;  Ward  v.  Feck,  114  Mass.  121. 

The  fact  that  parties  may  not  be  witnesses 
cannot  deprive  this  court  of  its  original  equity 
jurisdiction  in  matters  of  discovery,  where  the 
common-law  process  is  not  adequate,  especial- 
ly since  Stat  1877.  chap.  178.  ft  1,  t. 

Nudd  v.  Powers,  136  Mass.  278,  278;  Doler. 
Wooldredge,  185  Mass.  140;  Bray.  Disc.  «18; 
Shotweir*  Admrx.  v.  Smith,  20  N.  J.  Eq.  79. 

This  is  a  proper  case  for  discovery  in  aid  of 
an  intended  action.  The  plaintiff  cannot  make 
even  an  effectual  beginning  of  his  suit,  not 
knowing  the  name  of  a  single  stockholder. 

I.  The  rule  that  discovery  may  not  be  had  from 
a  witness. 

The  practice  of  compelling  discovery  in 
equity  undoubtedly  arose  from  the  impossibil- 
ity of  getting  evidence  at  law  from  a  party  to 
the  suit. 

Langd.  Eq.  PI.  §  167. 

The  primary  purpose  was  to  obtain  admis- 
sions which  could  be  used  in  evidence,  and 
upon  this  purpose  principally  the  system  was 
built,  and  for  this  its  rules  were  chiefly  framed. 
The  thing  aimed  at  was  evidence,  and  evidence 
to  be  used  against  the  person  who  was  com- 
pelled to  disclose.  Hence  it  was  an  invariable 
rule  that  the  discovery,  when  obtained,  could 
not  be  offered  as  evidence  against  any  other 
person  than  the  one  giving  It. 

Hare,  Disc.  48;  Mitford,  PI.  *188. 

From  this  followed,  as  the  converse  of  the 
rule,  that  a  person  whose  position  was  merely 
that  of  a  witness  could  not  be  compelled  to 
give  discovery.  8uch  discovery,  if  given, 
could  not  be  read  against  the  party  to  the  suit, 
and  it  would  therefore  be  useless.  It  was  also 
given  as  a  reason  that  it  would  be  mischievous 
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to  enable  a  party  to  discover  what  would  be 
the  testimony  of  his  opponent's  witnesses  by 
a  parte  proceedings  before  trial. 

Hare,  Disc.  64;  Hummer  v.  May,  1  Ves.  Sr. 
426;  Fsnlon  v.  Hughes,  7  Ves.  287;  Queen  of 
Portugal  v.  Olyn,  7  CI.  &  P.  486. 

To  this  rule,  however,  there  were  exceptions 
to  prevent  a  failure  of  justice;  and  in  several 
cases  where  the  identity  of  interest  was  strong, 
the  plaintiff  was  allowed  to  obtain  discovery 
from  one  not  a  party,  notwithstanding  the 
facts  that  he  could  be  summoned  as  a  witness, 
and  that  his  evidence  could  not  be  read  against 
the  defendant.  Thus,  where  discovery  is 
sought  of  the  acts  of  a  bankrupt  before  he 
became  bankrupt,  be  must  answer  to  assist  the 
plaintiff  in  obtaining  evidence,  though  his  an- 
swer could  not  be  read  against  his  assignees. 

Mitford,  PI.  *161.  . 

Hare,  Disc.  69;  Gilbert  v.  Lewie,  1  De  G.  J. 
&  8.  88. 

And  where  a  person,  having  had  an  interest 
in  the  subject  of  a  bill,  has  assigned  that  inter- 
est, he  may  yet  be  compelled  to  answer  with 
respect  to  his  own  acts  before  the  assignment. 

Mitford,  PI.  *161;  Hare,  Disc.  59. 

The  most  important  exception,  however,  is 
that  which  covers  corporations,  and  which  is 
directly  applicable  to  the  present  case.  Wher- 
ever you  can  have  discovery  against  a  corpora- 
tion, you  may  have  it  against  its  officers  and 
members,  though  their  answers  are  not  evi- 
dence against  the  corporation. 

Mitford,  PI.  #188. 

This  was  allowed  in  the  original  case,  on  the 
ground  that  the  plaintiff  was  entitled  to  an 
answer  from  some  one  who  could  be  held  lia- 
ble for- perjury,  and  also  on  the  ground  that 
"it  may  be  of  use  to  direct  the  plaintiff  how  to 
draw  and  pen  his  interrogatories  towards  ob- 
taining a  better  discovery,  and  that  it  may  be 
very  mischievous  and  injurious  "to  deprive 
the  plaintiffs  of  that  discovery  to  which  in 
common  justice  they  are  entitled." 

Wych  v.  Meal,  8  P.  Wms.  810. 

This  was  followed  by  Lord  Eldon,  who  com- 
pelled discovery  from  the  members  of  a  corpo- 
ration on  the  ground  that  "there  will  be  a 
gross  failure  of  justice  if  the  plaintiff  cannot 
have  a  discovery  of  the  matters  charged." 

Dummer  v.  Corp.  of  Chippenham,  14  ves.  245. 

The  question  came  squarely  before  this 
court  in  Wright  v.  Dame,  1  Met  287.  The 
plaintiff  there  alleged  that  one  to  whom  he  had 
conveyed  lands  in  trust  had  conveyed  them  to 
the  defendant,  the  South  Wharf  Corporation, 
and  alleged  that  the  members  knew  of  the 
trust.  The  members  were  made  parties  de- 
fendant for  discovery.  The  court  relied  upon 
Wyeh  v.  Meal;  approved  the  reasoning  in  that 
case;  pointed  out  that  the  members  were  the 
real  parties  in  interest,  that  they  might  be  the 
only  ones  who  knew  the  facts  sought  to  be  dis- 
covered, that  this  proceeding  was  more  bene- 
ficial than  an  examination  of  the  persons  as 
witnesses,  and  that,  though  the  answers  would 
not  be  evidence  against  the  corporation,  they 
might  be,  nevertheless,  "of  the  utmost  use  to 
the  plaintiff  in  the  further  prosecution  of  the 
cause."  And  such  is  the  established  rule. 

QlasscoU  v.  Copper  Miners  Co.  11  Sim.  805. 

In  these  cases  we  have  ample  authority  for 
this  bill.  It  seeks  to  compel  discovery  from  a 
2  Mass. 
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corporation  and  its  directors,  to  be  used  in  a 
proceeding  in  which  the  corporation  is  a  ne- 
cessary party.  The  discovery  is  needed,  us  in 
Wright  v.  Dame,  1  Met.  287,  to  enable  the 
plaintiff  to  proceed  against  the  corporation  and 
others,  ana  here,  as  there,  although  the  an- 
swers will  not  be  evidence  against  the  corpo- 
ration, they  "may  be,  nevertheless,  of  the  ut- 
most use  to  the  plaintiff  in  the  further  prose- 
cution of  his  cause." 

II.  A  discovery  is  not  confined  to  evidence. 

Discovery  may  be  had,  from  parties,  of  names 
of  other  persons  to  be  joined. 

Finch  v.  Finch,  2  Ves.  Sr.  491:  Atty  Gen.  v. 
Ellison,  4  Sim.  288;  Union  Batik  v.  Man  by,  L. 
R  18  Ch.  Div.  289;  Hambrook  v.  Smith,  17 
Sim.  209:  Hoppock's  Ears.  v.  Canal  Co.  27  N. 
J.  Eq.  286. 

Discovery  may  be  had  of  names  of  persons 
to  be  made  parties  in  other  proceedings. 

Dixon  v.  Fraser,  L.  R.  2  Eq.  497;  Bovill  v. 
Cowan,  15  W.  R.  608. 

Bills  may  be  brought  solely  to  discover  names 
of  parties  to  be  sued. 

Story,  Eq.  §  1488;  Bray.  Disc.  pp.  40, 19, 612; 
Orr  v.  Diaper,  L.  R  4  Ch.  Div.  92;  Dixon  v. 
Enoch,  L.  R.  18 Eq.  894;  The  Murilio,  28  L.  T. 
N.  S.  874;  Heathcole  v.  Fleete,  2  Vern.  442; 
Morse  v.  Duckworth,  2  Vern.  448;  Moodaly  v. 
Moreton,  2 Dick.  652;  Stauden  v.  Bullock,  Toth. 
9;  Brown  v.  Wales,  L.  R.  15  Eq.  142;  Howell 
v.  Ashmore,  9N.  J.  Eq.  82;  Feck  v.  Ashley,  12 
Met.  478. 

The  only  cases  which,  so  far  as  we  can  dis- 
cover, can  be  relied  upon  by  the  defendants, 
are  cases  where  discovery  was  sought  from 
one  who  could  be  summoned  as  a  witness  in 
a  suit  which  could  be  brought  without  diffi- 
culty. 

Dineley  v.  Dindey,  2  Atk.  894;  Stapleton  v. 
8herrard,  1  Vern.  212;  Sherborne  v.  Clerk,  1 
Vern.  278;  Mayor  of  London  v.  Levy,  8  Ves. 
898:  Twelis  v.  Gotten ,  1  Pars.  Sel.  Cas.  878; 
Raymond  v.  Crown  &  Eagle  Mills,  2  Met.  819; 
BaUin  v.  Ferst,  55  Ga.  646. 

IIL  When  discovery  is  to  be  granted  as  a  sort  of 
relief. 

If  any  technicality  in  the  old  law  of  discov- 
ery were  found  to  stand  in  the  way  of  this 
bill,  it  is  submitted  that  a  court  of  equity 
would  procure  for  the  plaintiff  such  informa- 
tion as  he  is  entitled  to  have  in  order  to  secure 
his  rights;  and  this,  if  there  were  any  objec- 
tion to  calling  it  discovery,  might  be  called  re- 
lief. 

Hare,  Disc.  p.  52;  Day  v.  Drake,  8  Sim.  64: 
Mountford  v.  Taylor,  6  Ves.  788;  Smither  v. 
Lewis,  1  Vern.  898;  AngeU  v.  Draper,  Id.  899; 
Kennedy  v.  Wakefield,  89  L.  J.  Ch.  N.  8.  827: 
Brown  v.  Eastern  Slate  Co.  184  Mass.  590,  592. 

IV.  No  objection  to  aiding  Ohio  court. 

The  objection  was  made,  at  the  former  ar- 
gument, that  this  court  will  not  give  discovery 
at  all  in  aid  of  a  foreign  court,  and  certainly 
will  not  give  it  in  aid  of  a  court  which  can  it- 
self give  discovery.  The  objection  that  the 
courts  of  one  of  our  States  will  refuse  to  aid 
that  of  another  State  can  hardly  be  seriously 
urged,  and  it  is  contrary  to  all  the  authority 
which  there  is. 
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Burgess  v.  Smith,  2  Barb.  Ch.  276;  Mitchell 
v.  Smith,  1  Paige,  287;  Story.  Eq.  §  1495;  Coo- 
per, Eq.  PI.  191;  Pom.  Eq.  §  196. 

There  are  two  English  cases  in  which  dis- 
covery was  refused  in  aid  of  foreign  tribunals. 
Bent  v.  Young,  9  Sim.  180;  Reiner  v.  Salisbury, 
2  Ch.  D.  878;  but  see  Daubigny  v.  Davalion, 
2  Anstr.  462.  These  cases  rest  upon  very 
special  circumstances,  and  it  is  not  probable 
that  such  a  position  toward  the  courts  of  Ohio 
would  be  for  a  moment  thought  of. 

V.  No  objection  to  aiding  a  suit  against  stock- 
holders. 

It  can  be  nothing  to  the  prejudice  of  this  bill 
that  it  is  in  aid  of  a  proceeding  in  Ohio  to  en- 
force stockholders'  liability.  The  cases  in 
which  this  court  has  refused  to  undertake  it- 
self to  enforce  such  a  liability  under  a  foreign 
statute  rest  upon  the  lack  of  jurisdiction  over 
the  necessary  parties,  not  upon  any  settled 
policy  to  discourage  such  actions  wherever 
brought. 

Enckson  v.  Nesmith,  16  Gray,  221 ;  Same  v. 
Same,  4  Allen,  288;  Halsey  v.  McLean,  12  Al- 
len, 438. 

Treating  this  liability  of  stockholders  as  one 
of  the  remedies  for  the  enforcement  of  the  debt 
of  the  corporation  (Brown  v.  Eastern  Slate  Co. 
184  Mass.  590,  592),  there  is  no  reason  why  the 
creditor  of  the  corporation  should  not  learn 
from  its  officers  how  that  remedy  may  be  made 
effectual. 

The  liability  is  certainly,  in  a  general  sense, 
contractual,  and  not  penal  within  any  princi- 
ple that  could  disincline  a  court  to  assist  in 
enforcing  it. 

Ilathorn  v.  Calef,  2  Wall.  10  (69  U.  8.  bk. 
17,  L.  ed.  776);  Flash  v.  Conn,  109  U.  S.  871 
(Bk.  27,  L.  ed.  966);  CuykendaUv.  Miles,  10 
Fed.  Rep.  842. 

In  Aultman's  Appeal,  98  Pa.  505,  the  court 
enforced  the  very  statute  of  Ohio  now  under 
discussion.  • 

Messrs.  W.  G.  Russell  and  Jabes  Fox, 
for  defendants: 

It  is  plain  that  this  bill  does  not  satisfy  any 
of  the  usual  definitions  of  a  bill  of  discovery. 

"  The  modern  authorities  relating  to  this  ju- 
risdiction, with  perhaps  one  exception,  recog- 
nize no  other  object  in  compelling  an  answer 
than  its  use  as  evidence  in  some  judicial  pro- 
ceeding." 

Hare,  Disc.  2d  Am.  ed.  p.  111. 

The  one  possible  exception  to  which  Hare 
refers  is  the  case  of  officers  of  a  corporation, 
which  will  be  dealt  with  hereafter. 

"The  object  of  a  court  of  equity  in  com- 
pelling discovery  is  to  enable  itself,  or  some 
other  court,  to  decide  on  matters  in  dispute 
between  the  parties,  and  the  right  to  discovery 
is  limited  by  the  purpose  with  reference  to 
which  alone  it  is  conferred,  and  will  not,  for 
that  reason,  extend  beyond  the  exigencies  of 
the  question  or  questions  about  to  be  tried." 

Wigram,  Disc.  p.  25. 

"  As  the  object  of  the  court  in  compelling  a 
discovery  is  either  to  enable  itself  or  some 
other  court  to  decide  on  matters  in  dispute ;be- 
tween  the  parties,  the  discovery  sought  must 
be  material,  either  to  the  relief  prayed  by  the 
bill,  or  to  some  other  suit  actually  instituted  or 
capable  of  being  instituted.  If,  therefore,  the 
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plaintiff  does  not  show  by  his  bill  such  a  case 
as  renders  the  discovery  which  he  seeks  mate- 
rial to  the  relief,  if  he  prays  for  relief;  or  does 
not  show  a  title  to  sue  the  defendant  in  some 
other  court,  or  that  he  is  actually  involved  in 
litigation  with  the  defendant,  or  liable  to  be  so; 
and  does  not  also  show  that  the  discovery 
which  he  prays  is  material  to  enable  him  to 
support  or  defend  a  suit, — he  shows  no  title  to 
the  discovery,  and  consequently  a  demurrer 
will  hold." 

Mitford,  6th  Am.  ed.  p.  226.  See  also  Langd. 
Sum.  Eq.  PI.  §  126. 

This  bill  does  not  seek  to  obtain  evidence 
to  be  used  in  any  suit;  its  sole  object  is  to  find 
out  whom  to  sue.  Is  this  a  legitimate  ob- 
ject of  a  bill  of  discovery? 

The  authorities  relied  upon  in  support  of  this 
contention  are, — 

Stauden  v.  Bullock,  Tothlll.  Ch.  9  (1597); 
Heathcote  v.  Fleete,  2  Vera.  442  (1702);  Morse 
v.  Buckworth,  Id.  448  (1708);  Moodaly  v.  More- 
ton,  Dickens.  658;  1  Brown,  469  (1785). 

It  is  to  be  noticed  that  in  these  cases  there  is 
nothing  but  the  meagre  statement  of  facts  to 
show  what  was  intended  to  be  decided,  except 
in  Moodaly  v.  Moreton,  where  the  short  opinion 
of  Eenyon,  M.  R.,  deals  merely  with  the  ques- 
tion whether  a  bill  of  discovery  will  lie  before 
action  brought;  and  Mitford.  Wigram,  Hare, 
and  Maddock  cite  these  cases  solely  to  this 
point,  or  not  at  all. 

Hare,  Disc.  51,  85.  187;  Madd.  Ch.  PI.  279. 
See  also  comment  of  Lord  Abinger  on  Mooda- 
ly v.  Moreton,  in  Olyn  v.  Soares,  1  T.  &  C.  678. 

It  is  entirely  clear  that  these  eminent  writers 
did  not  regard  these  cases  as  establishing  any 
exception  to  the  general  rule  that  the  object  of 
discovery  is  merely  to  obtain  evidence. 

Hare,  Disc.  p.  til. 

On  the  other  hand,  we  have,  during  this 
early  period, — 

Stapleton  v.  Sherrard,  1  Vera.  212  (1688). 

To  the  same  point  is  Sherborne  v.  Clerk,  1 
Vera.  278  (1684);  Dineley  v.  Dineley,  2  Atk. 
894  (1742). 

So  stood  the  authorities  at  the  beginning  of 
the  present  century,  when  the  precise  point 
presented  by  the  plaintiffs  bill  was  directly 
raised  and  decided  in  Mayor  of  London  v.  Levy, 
8  Ves.  898  (1802). 

The  decision  in  the  latter  case  has  never  been 
Questioned  except  in  Story,  Eq.  Jur.  §  1488. 

See,  on  the  other  hand, — 

Mitford,  6th  Am.  ed.  228,  224.  226;  Wigram, 
Disc.  25,  165;  Hare,  Disc.  2d  Am.  ed.  Ill,  161; 
Kerr,  Disc.  88;  Langd.  Eq.  PI.  §  188. 

The  question  remains  whether  the  rule,  as 
settled  by  Lord  Eldon  and  universally  accept 
ed  for  seventy-five  years,  can  be  considered  as 
having  been  abrogated  by  the  recent  decision 
of  Orr  v.  Diaper,  L.  R.  4  Ch.  D.  92  (1876). 
This  was  an  action  against  shipowners  who  had 
shipped  goods  bearing  counterfeits  of  plain- 
tiff's trademarks,  for  discovery  of  the  names  of 
the  consignors.  Demurrer  overruled.  Hall,  V. 
C,  in  giving  the  opinion,  cited  but  a  single 
case.  Dixon  v.  Enoch,  L.  R.  18  Eq.  894,  which, 
as  he  admitted,  turned  upon  the  construction 
of  a  statute,  and  based  his  decision  purely  on 
the  ground  of  hardship. 

Opposed  to  this  we  have  in  this  country, — 

TweUs  v.  Oosten,  1  Pare.  Sel.  Caa.  (Pa.)  878 
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(1849);  United  N.  J.  R.  R.  &  Canal  Co.  v.  Hop- 
pock,  28  N.  8.  Eq.  261  (1877),  reversing  the  de- 
cision in  27  N.  J.  Eq.  286. 

The  cases  allowing  officers  or  members  of  a 
corporation  to  be  joined  with  the  corporation 
in  a  bill  for  discovery,  to  be  used  in  an  action 
to  be  brought  against  the  corporation,  rest  on 
grounds  wholly  inapplicable  to  the  present  case. 
In  such  cases  discovery  is  sought  against  the 
corporation.  The  adverse  party  being  entitled 
to  disclosure  under  sanction  of  an  oath,  and 
the  corporate  answer  affording  no  such  sanc- 
tion, the  courts  have  held  the  corporators,  as 
component  parts  of  the  corporation,  and  as 
the  parties  actually  in  interest,  to  make  the  dis- 
closure. 
Story,  Eq.  Juris.  §  1501. 
This  is  the  principle  on  which  this  exception 
to  the  rule  that  discovery  can  only  be  had  from 
a  party  is  sustained,  as  clearly  stated  in  Wright 
v.  Dame,  1  Met.  287,  289;  and  on  this  rest  the 
cases  there  cited,—  Wych  v.  Meal,  8  P.  Wms. 
311;  Bummer  v.  Corp.  of  Cliippenham,  14  Ves. 
245.  In  ,the  last-named  case  the  defendants 
were  also  personally  implicated  in  the  wrong 
charged  against  the  corporation,  and,  through 
the  corporation,  were  the  wrongdoers. 

It  is  true  that  the  answer  of  an  individual 
corporator  cannot  be  used  against  the  corpora- 
tion itself,  and  furnishes,  therefore,  an  admitted 
exception  to  the  general  rule. 
Hare,  Disc.  p.  111. 

The  cases  of  corporations,  however,  have 
always  been  treated  as  wholly  anomalous. 
Lord  Eldon,  though  admitting  their  authority, 
doubted  the  principle,  and  refused  to  extend 
the  rule  so  as  to  allow  discovery  in  aid  of  a 
defense  at  law  from  an  interested  person  not  a 
party  to  the  suit,  although  the  suit  had  been 
brought  at  his  instance. 

Fenlon  v.  Hughes,  7  Ves.  287;  Queen  of  Por- 
tugal v.  Olyn,  7  CI.  &  F.  466. 

There  appears  to  be  no  reported  case,  in  this 
State,  in  which  a  bill  for  discovery  alone  has 
been  sustained,  since  1849. 

Haskell  v.  Haskell,  8  Cush.  540. 

The  plaintiff  is  seeking  to  enforce  against 
citizens  of  this  State  a  liability  imposed  upon 
them  by  the  statutes  of  Ohio. 

We  submit  that  the  plaintiff  should  be  re- 
manded to  his  remedies  under  those  statutes  of 
which  he  is  seeking  to  avail  himself. 

The  question  has  been  considered  thus  far 
independently  of  the  fact  that  the  bill  seeks 
discovery  in  aid  of  a  court  of  foreign  juris- 
diction, which  is  itself  able  to  compel  discov- 
ery. Except  so  far  as  the  bill  shows  that  the 
defendants  are  outside  the  territorial  jurisdic- 
tion of  the  Ohio  courts,  there  is  no  pretence 
that  those  courts  have  not  as  full  powers  of 
discovery  as  our  own.  It  was  a  settled  prin- 
ciple in  England,  that  the  court  of  chancery 
would  not  grant  discovery  for  a  court  which 
could  itself  compel  discovery.  Hence  a  bill 
of  discovery  would  not  lie  In  aid  of  proceed- 
ings in  the  ecclesiastical  court. 

Mltford,  PI.  6th  Am.  ed.  p.  221;  Bray,  Disc, 
p.  618. 

It  seems,  however,  that  the  recent  Acts  giv- 
ing powers  of  discovery  to  courts  of  common 
law  have  not  diminished  the  early  jurisdiction 
of  chancery  in  aid  of  those  courts. 

Bray,  Disc.  p.  613. 
2  Mass. 


This  court  has  refused  to  entertain  a  bill  for 
discovery,  on  the  ground  that  it  does  not  ap- 
pear that  the  discovery  sought  could  not  be 
had  by  interrogatories  under  the  statute. 
Ahrend  v.  Odiorne,  118  Mass.  261,  269. 
But  it  is  not  necessary  to  inquire  whether  a 
bill  of  discovery  would:  now  lie  in  this  State 
in  aid  of  a  common-law  proceeding.  We  have 
a  right  to  assume,  upon  this  demurrer,  that  the 
action  to  be  brought  is  an  equitable  proceed- 
ing in  some  court  having  full  chancery  powers, 
and  that  it  is  to  be  brought  in  Ohio. 

It  seems  to  be  settled  in  England  that  the 
court  of  chancery  will  not  entertain  a  bill  for 
discovery  in  aid  of  proceedings  before  a  for- 
eign tribunal. 

Bent  v.  Young,  9  Sim.  180;  Reiner  v.  Salis- 
bury, 2  Ch.  D.  878;  Mitford,  PI.  6th  Am.  ed. 
p.  221. 

In  Mitchell  v.  Smith,  1  Paige,  287,  a  bill  of 
discovery  was  allowed  in  New  York  in  aid  of 
the  defense  to  a  common-law  action  in  Con- 
necticut. The  court,  however,  took  pains  to 
leave  open  the  question  whether  such  aid  would 
have  been  given  if  the  suit  in  Connecticut  had 
been  on  the  equity  side  of  the  court. 

But  whatever  may  be  the  general  doctrine  as 
to  the  obligation  of  comity  resting  on  our 
courts  to  entertain  a  bill  of  discovery  In  aid  of 
proceedings  in  the  tribunals  of  a  foreign  or  a 
sister  State,  no  such  obligation  exists  in  this 
case.  The  liability  intended  to  be  enforced  in 
the  suit  to  be  brought  in  Ohio  is  one  arising 
under  a  statute  of  that  State  of  such  a  nature 
that  our  courts  would  not  enforce  it  here. 

Erickeon  v.  Netmith,  15  Gray,  221;  Eriekton 
v.  Ncsmith,  4  Allen,  233;  Haltey  v.  McLean, 
12  Allen,  488;  Smith  v.  N.  T.  Mut.  L.  Int.  Co. 
14  Allen,  886,  848;  New  Haven  H.  N.  Co.  v. 
Linden  Spring  Co.  142  Mass.  849. 

Field*  J.,  delivered  the  opinion  of  the  court : 
This  is  a  bill  in  equity  for  discovery  only,  and 
there  is  no  doubt  that  such  a  bill  is  within  the 
jurisdiction  of  the  court.  Pub.  Stat.  chap. 
157,  §  1,  cl.  4  and  §  4;  chap.  198,  §  16;  Stat. 
1888.  chap  223,  %  10. 

The  statutory  provisions  whereby  parties 
are  made  competent  witnesses,  and  are  permit- 
ted, In  suits  at  law  or  in  equity,  to  obtain 
from  each  other  the  discovery  of  facts  and 
documents  by  filing  Interrogatories,  have  not 
taken  away  the  jurisdiction  of  the  court  to  en- 
tertain bills  of  discovery,  although  they  may 
affect  the  exercise  of  this  jurisdiction  in  refer- 
ence to  suits  brought  in  our  own  courts.  These 
provisions  are  not  inconsistent  with  the  stat- 
utes relating  to  bills  of  discovery,  or  with  the 
general  equity  jurisdiction  of  the  court  over 
such  bills;  and  the  remedies  afforded  by  inter- 
rogatories, or  by  calling  the  parties  as  wit- 
nesses, are  manifestly  inapplicable  to  the  pres- 
ent suit,  as  no  relief  is  sought  in  it. 

Although  in  Aultman  t  Appeal,  98  Pa. 
505,  the  court  of  Pennsylvania  apparently  took 
full  jurisdiction  over  an  Ohio  corporation 
and  its  stockholders,  to  enforce  the  liability  of 
the  stockholders  under  the  statutes  of  Ohio, 
we  assume,  as  was  substantially  conceded  by 
all  the  parties  at  the  argument,  that  our  courts 
would  decline  to  exercise  any  such  jurisdic 
tion.  See  Eriekton  v.  Netmith,  15  Gray,  221; 
S.  C.  4  Allen,  283;  Haltey  v.  McLean,  12  Allen. 
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488;  Smith  v.  New  York  Mut.  L.  Ins.  Co.  14 
Allen,  886;  New  Haven  H.  N.  Co.  v.  Linden 
Spring  Co.  142  Mass.  849. 

The  object  of  the  bill  is  to  obtain  a  discov- 
ery, from  the  defendants,  of  the  stockholders  of 
an  Ohio  corporation,  in  order  that  the  plaintiff 
may  institute  a  suit  in  the  courts  of  Ohio 
against  the  corporation  and  its  stockholders, 
to  collect  a  judgment  which  the  plaintiff  has 
obtained  against  the  corporation.  The  liabil- 
ity of  the  stockholders  is  imposed  by  the  Con- 
stitution and  statutes  of  Ohio.   The  Ohio  cor- 

E oration  has  been  made  a  defendant  to  the  bill 
ere,  but  has  not  appeared  in  the  suit,  and  no 
service  has  been  made  upon  it,  and  we  are  not 
aware  that  any  effectual  service  could  have 
been  made  upon  it.  The  other  defendants  are 
alleged  to  be  the  officers  and  directors  of  the 
corporation,  who  reside  in  Massachusetts;  and 
they  have  been  personally  served  with  process 
ana  have  appeared.  Tbe  case  would  perhaps 
have  been  presented  more  satisfactorily  if 
the  bill  bad  contained  a  fuller  statement  of  the 
law  of  Ohio,  and  had  set  out  the  statutes  of 
that  State  in  terms;  because  the  law  of  Ohio  is 
a  fact,  although  the  construction  of  its  statutes 
is  for  the  court,  and,  whatever  knowledge  we 
may  have  of  that  law  beyond  the  allegations 
of  the  bill,  we  cannot  use  it  for  the  purpose 
of  deciding  the  case. 

It  appears  by  the  bill  that,  in  the  proceedings 
in  the  Ohio  courts,  the  corporation  and  all  its 
stockholders  who  are  liable  must  be  made  par- 
ties defendant,  and  that  the  stockholders  who 
are  liable  are  not  only  those  who  appear  on 
the  books  of  the  corporation  to  be  stockhold- 
ers, but  those  who  are  equitable  owners  of  the 
stock;  and  that  each  of  such  stockholders 
is  liable,  in  addition  to  his  stock,  to  an 
amount  equal  to  the  stock,  "for  the  payment 
of  the  debts  and  liabilities  of  the  corporation." 
The  bill  does  not  allege  that  those  only  who 
were  stockholders  on  the  day  when  the  judg- 
ment was  rendered,  or  at  any  other  time,  are  li- 
able, but  it  asks  that  the  defendants  may  be 
compelled  to  disclose  the  names  and  residences 
of  all  persons  who  are  stockholders,  legal  or 
equitable,  before  or  on  the  day  when  the  judg- 
ment was  rendered .  and  of  all  persons  who  have 
become  stockholders  since  that  day,  with  the 
amount  of  stock  held  by  each,  and  "how  long 
each  held  the  same."  The  bill  does  not  allege 
that  the  defendants  at  any  time  were  stockhold- 
ers, or  that  the  law  of  the  State  of  Ohio  requires 
that  the  officers  and  directors  of  a  corporation 
should  be  stockholders.  It  does  not  allege 
that  the  courts  of  Ohio  have  not  power  to 
compel  disclosure  from  the  defendants,  if  they 
could  be  brought  before  the  court  of  that 
State;  or  what,  if  any,  provisions  are  made  by 
the  laws  of  that  State  for  the  purpose  of  ascer- 
taining the  stockholders  who  are  liable.  The 
bill  alleges  that  "there  is  no  officer  of  the  de- 
fendant corporation,  or  person,  or  book,  or  pa- 
per, within  the  jurisdiction  or  control  of  any 
of  the  courts  of  Ohio,  from  whom  or  from 
which  the  information  sought  by  this  bill,  or 
any  part  thereof,  can  in  fact  be  obtained;" 
"that  all  of  said  officers" — by  which  are  meant 
all  of  the  defendants— "reside  in  Boston. with- 
in the  jurisdiction  of  this  court;  that  said  rail- 
road company  has  its  only  office  for  the  trans- 
fer of  stock  in  said  Boston;  that  all  the  books 
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fqr  the  transfer  of  stock,  and  all  books  which 
show  the  shareholders  in  said  railroad  compa- 
ny, are  in  said  Boston,  and  are  in  the  posses- 
sion or  under  the  control  of  the  aforesaid  offi- 
cers, or  some  of  them;  that  a  majority  of  the 
board  of  directors  of  said  railroad  company 
reside  in  said  Boston;  and  that  all  the  directors 
and  the  other  principal  officers  of  said  rail- 
road company  reside  outside  the  State  of 
Ohio." 

Taking  all  tbe  allegations  of  the  bill  togeth- 
er, we  think  it  appears  that  the  sole  difficulty 
which  the  plaintiff  encounters  is  that  the 
courts  of  Ohio  are  powerless  to  compel  the 
disclosure  it  seeks,  because  all  the  officers  of 
the  corporation  reside  without  that  State,  and 
all  the  books  of  tbe  corporation  are  in  the 
possession  of  the  officers,  or  some  of  them,  and 
are  also  without  that  State.    The  obligation 
imposed  by  the  statutes  of  Ohio  upon  the 
stockholders  for  tbe  purpose  of  securing  the 
payment  of  the  debts  of  the  corporation  is 
quasi  ex  contractu.   It  must  be  taken  that  all 
persons  who  become  stockholders  in  an  Ohio 
corporation  know  the  law  under  which  the 
corporation  is  organized,  and  assent  to  the  lia- 
bility which  that  law  imposes  upon  stockhold- 
ers; and  that  all  persons  who  deal  with  the 
corporation  rely  upon  the  liability  of  the  stock- 
holders as  security  for  the  payment  of  whatev- 
er debts  may  be  due  them  from  the  corporation. 
It  is  for  the  People  or  the  Legislature  of  each 
State  to  determine  to  what  extent,  if  at  all, 
the  stockholders  of  corporations  created  by 
the  laws  of  that  State  shall  be  liable  for  the 
debts  of  such  corporation.   It  was  early  the 
policy  of  Massachusetts  to  make  every  stock- 
holder liable  to  have  his  property  taken  to  sat- 
isfy a  judgment  against  a  Massachusetts  cor- 
poration of  which  he  was  a  member.  See 
Child  v.  Boston  dk  Fairhaven  Iron  Works,  187 
Mass.  576.    And,  although  this  policy  has  now 
been  changed,  and  the  liability  restricted  to 
specific  cases,  and  to  corporations  of  a  partic- 
ular character,  yet  there  is  nothing  in  the  laws 
of  Ohio,  as  stated  in  the  bill,  that  is  so  opposed 
to  the  general  policy  of  our  law,  that  even  cit- 
izens of  Massachusetts  who  voluntarily  have 
become  stockholders  in  Ohio  corporations 
should  not  be  held  to  perform  the  obligations 
imposed  by  those  laws.  The  difficulty  which 
courts  find  in  dealing  with  foreign  corpora- 
tions in  matters  relating  to  their  internal  af- 
fairs and  management;  the  impossibility  of 
compelling  persons  to  perform  their  obli- 
gations unless  either  the  body  or  the  property 
of  such  persons  can  be  attached;  the  intimate 
relations  existing  between  the  States  of  the 
United  States;  and  the  well-known  fact  that 
corporations  are  frequently  organized  by  the 
citizens  of  one  State  under  the  laws  of  another, 
and  the  principal  office  of  the  corporations 
kept  in  a  State  other  than  that  of  their  creation, 
—all  induce  us  to  give  whatever  aid  the  princi- 
ples of  law  permit  to  persons  who  are  endeav- 
oring to  enforce  the  obligations  which  attach 
to  stockholders  in  foreign  corporations. 

Our  statutes,  in  cases  where  the  stockhold- 
ers are  liable  for  the  debts  of  a  Massachusetts 
corporation,  require  that  the  clerk  or  other 
officer  having  charge  of  the  records,  shall  fur- 
nish to  a  judgment  creditor  of  the  corporation 
a  certified  list  of  the  names  of  the  stockhold 
Digitized  by  VjOOglC 


1887. 


Post  v.  Toledo,  C.  &  St.  L.  R.  R.  Co. 


227 


ere  (Pub.  Stat.  chap.  106,  §§  68,  88;  Id.  chap. 
105,  §  26);  and  if  the  officers  and  records  were 
beyond  the  reach  of  the  process  of  our  courts, 
the  aid  of  courts  of  other  jurisdiction  might 
be  necessary  to  make  the  remedy  provided  by 
onr  statutes  effectual. 

This  court  does  not  take  jurisdiction  of  a 
suit  to  enforce  this  liability  of  stockholders  in 
a  foreign  corporation,  not  because  it  would  be 
a  suit  to  enforce  a  penalty,  or  a  suit  opposed 
to  the  policy  of  our  laws;  but  because  it  is  a 
suit  against  a  foreign  corporation,  which  in- 
volves the  relation  between  it  and  its  stock- 
holders, and  in  which  complete  justice  only 
can  be  done  by  the  courts  of  the  jurisdiction 
where  the  corporation  was  created.  The  pro- 
cedure is  in  the  nature  of  a  partial  liquidation 
of  the  affairs  of  a  corporation  under  the  stat- 
utes of  the  State  which  created  it;  and  it  re- 
sembles the  proceedings  under  our  statutes  for 
enforcing  the  liability  of  the  officers  or  mem- 
bers of  manufacturing  corporations,  or  for 
winding  up  insolvent  banks  and  mutual  in- 
surance companies.  If  an  assessment  is  to  be 
laid  upon,  or  a  contribution  enforced  from, 
the  members  or  stockholders,  according  to  the 
law  of  the  State  under  which  the  corporation 
is  created,  the  court  of  that  State  alone  can 
afford  complete  and  effectual  judicial  relief. 

The  question  is  whether  plaintiff's  bill  states 
a  case  in  which  "a  discovery  may  be  lawfully 
required,  according  to  the  course  of  proceed- 
ings in  equity."   Pub.  Stat.  chap.  151.  §  1,  cl. 

It  is  conceded  that  the  primary  obiect  of 
discovery  was  to  obtain  admissions  from  a 
party,  which  could  be  used  as  evidence  against 
him;  and  that  the  general  rule  was  that  dis- 
covery could  not  be  had  from  a  person  who 
had  no  interest  in  the  litigation,  and  could  be 
called  as  a  witness.  In  suits  against  a  corpo- 
ration, as  it  answered  under  its  common  seal, 
and  not  under  oath,  the  practice  was  early  es- 
tablished of  making  one  or  more  of  its  officers 
or  members  codefendants,  and  of  compelling 
them  to  make  disclosure  of  such  facts  within 
their  knowledge  as  the  corporation,  if  a  natu- 
ral person,  could  have  been  compelled  to  dis- 
close, although  their  answers  could  not  be 
used  as  evidence  against  the  corporation. 
Their  answers  enabled  the  plaintiff  to  ascertain 
in  advance  of  a  trial  what  the  facts  within  their 
knowledge  were,  and  to  propound  proper  in- 
terrogatories to  them  or  to  other  persons  as 
witnesses.    Wright  v.  Dame,  1  Met.  287. 

In  Owen  of  Portugal  v.  Wyn,  7  Cl.  &  F. 
466,  Scares  had  brought  an  action  against 
Olyn  and  others  on  certain  bills  of  exchange, 
and  the  defendants  in  that  action  brought  a 
bill  in  equity  against  Soares  and  the  Queen  of 
Portugal  for  discovery,  to  aid  them  in  the  de- 
fense of  the  action,  and  alleged,  among  other 
things,  that  Soares  held  the  bills  as  the  agent 
of  the  Queen.  The  Queen  demurred  to  the 
bill,  and  the  demurrer  was  allowed  on  the 
ground  that  discovery  could  not  be  had  from 
persons  interested  in  the  subject  of  a  pending 
action  at  law,  who  were  not  parties  of  record 
in  that  action;  and  a  distinction  was  taken  be- 
tween bills  for  relief  and  discovery,  and  bills 
for  discovery  only.  It  was,  however,  there 
said  by  Lord  Chancellor  Cottenham  that  "the 
cases  of  officers  of  corporations  stand  on  prin- 
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ciples  entirely  peculiar  to  themselves,  and  have 
obviously  no  application  to  the  present  case. 

In  bills  for  relief,  persons  other  than  the 
principal  defendants,  who  are  connected  with 
the  subject  of  the  suit,  or  are  in  possession  of 
documents  which  concern  the  litigation,  have 
sometimes  been  made  parties  for  the  purpose 
of  obtaining  a  discovery  of  facts  and  docu- 
ments from  them;  and  discovery  is  also  had 
from  the  defendants  of  the  names  of  other  per- 
sons who  are  interested  in  the  subject  of  the 
suit,  if  it  is  necessary  to  make  them  parties  in 
order  that  the  decree  may  be  complete  and  ef- 
fectual; and  in  bills  in  equity  to  collect  a 
judgment  obtained  at  law,  on  which  an  execu- 
tion has  been  returned  unsatisfied,  discovery 
has  been  had  of  the  property  of  the  defendant, 
and,  incidentally,  of  persons  in  whose  posses- 
sion the  property  is,  in  order  to  subject  it  to 
the  payment  of  the  plaintiff's  judgment.  Un- 
der recent  British  statutes,  this  jurisdiction  is 
exercised  liberally  by  interrogatories  to  par- 
ties, or  by  orders  in  the  suit.  Dixon  v.  Fraser, 
L.  R.  2  Eq.  497;  Sherlock  v.  Disney,  18  Ir.  Eq. 
288;  Hambrook  v.  Sniith,  17  Sim.  209;  Rawlins 
v.  Bolton,  8  Y.  &  C.  447;  Earl  of  Macclesfield 
v,  Davis,  8  Ves.  &  B.  16:  Hancocks  v.  Demeric- 
La  Blache,  8  C.  P.  D.  197;  BoviU  v.  Cowan,  15 
W.  R.  608;  Meader  v.  Isle  of  Wight  Ferry  Co.  9 
W.  R.  750:  Bay  State  Iron  Co.  v.  QoodeU,  89  N. 
H.  228. 

The  present  case  must  be  determined  by  the 
principles  declared  in  the  few  cases  where  the 
plaintiff  does  not  know  the  names  of  the  per- 
sons against  whom  he  intends  to  bring  a  suit, 
and  brings  a  bill  against  persons  who  stand  in 
some  relation  to  them  or  to  their  property,  in 
order  to  discover  who  the  persons  are  against 
whom  he  may  proceed  for  relief. 

It  seems  to  be  settled  that  a  bill  will  lie 
against  a  corporation  and  its  officers  to  compel 
a  discovery  from  the  officers  to  aid  a  plaintiff 
pr  a  defendant  in  maintaining  or  defending  a 
suit,  brought  against  or  by  the  corporation 
alone.  Republic  of  Costa  Rtca  v.  Erlanger,  1 
Ch.  D.  171 ;  McOomb  v.  Chicago,  8t.  L.  &  N. 
O.  R.  R.  Co.  19  Blatch.  69;  GlasscoU  v.  Copper 
Miners  Co.  11  Sim.  805;  Moodalay  v.  Moreton, 

1  Bro.  C.  C.  469;  McGregor  v.  East  India  Co. 

2  Sim.  452;  Bolton  v.  Corporation  of  Liverpool, 
1  M.  &  R.  88.  See  Colgate  v.  Compagnie  Fran- 
caise  du  Telegraphe,  28  Fed.  Rep.  82. 

It  is  settled  that  a  bill  of  discovery  may  be 
maintained  to  aid  the  plaintiff  in  a  suit  which 
he  intends  immediately  to  bring,  as  well  as  in 
a  suit  already  brought,  if  the  Dill  discloses  a 
cause  of  action;  and  the  difficult  question  is, 
Under  what  circumstances  may  such  a  bill  be 
maintained  for  the  purpose  of  ascertaining  the 

E roper  parties  against  whom  the  suit  should 
a  brought? 

In  Mayor  of  London  v.  Levy,  8  Ves.  898,  upon 
demurrer  to  the  bill,  the  argument  was  upon 
the  question  whether  the  facts  stated  would 
subject  the  defendant  to  an  indictment  or  a 

S penalty:  and  the  demurrer  was  allowed  on  the 
ound  that  the  bill  did  not  "state  who  are 
e  persons  against  whom  the  action  is  to  be 
brought;"  nor  was  it  a  bill  stating  "such  cir- 
cumstances as  may  enable  the  court,  which 
must  be  taken  to  know  the  law,  and  therefore 
the  liabilities  of  the  defendants,  to  judge, — but 
stating  circumstances  and  averring  that  you 
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have  a  right  to  an  action  against  the  defend- 
ants, or  some  of  them."  But  the  facts  of  that 
case  were  not  such  as  required  the  court  to 
overrule  the  old  cases  of  Stauden  v.  Bullock, 
Tothill,  Ch.*9;  Heathcote  v.  Fleete,  2  Vern.  442; 
Morse  v.  Buckworth,  2  Vern.  448;  and  Moodaly 
v.  MoreUm,  2  Dick.  653;  8.  C.  1  Bro.  C.  0. 
469;  nor  were  these  cases  noticed  in  the  opin- 
ion. Whether  these  decisions  would  now  be 
followed  in  like  cases  need  not  be  determined. 
The  recent  decision  of  Vice  Chancellor  Hall,  in 
Orr  v.  Draper,  4  Ch.  D.  92,  shows  that  under 
some  circumstances  discovery  may  be  had  for 
the  purpose  of  ascertaining  the  persons  against 
whom  the  plaintiff  may  bring  a  suit,  although 
he  does  not  allege  that  he  has  a  cause  of  action 
against  or  intends  to  sue  the  persons  who  are 
the  defendants  in  the  proceedings  for  discov- 
ery. See  The  Murillo,  28  L.  T.  N.  S.  874,  and 
Hoppock's  Exrs.  v.  Uanal  Co.  27  N.  J.  Eq. 
286;  8.  C.  28  N.  J.  Eq.  261. 

It  is  clear  that  courts  do  not  compel  discov- 
ery from  persons  who  sustain  no  other  rela- 
tion to  the  contemplated  litigation,  or  to  the 
subject  of  the  suit,  than  that  of  witnesses;  and 
it  is  also  clear  that  a  bill  for  discovery  cannot 
be  used  to  enable  a  plaintiff  to  fish  for  infor- 
mation of  any  causes  of  action  he  may  have 
against  other  persons  than  the  defendants. 
See  Twells  v.  Coslen,  1  Pars.  Sel.  Cas.  373. 
But  when  a  plaintiff  has  a  cause  of  action 
against  persons  who  are  denned,  either  by 
statute,  or  by  their  relations  to  property  or  a 
business  by  the  management  of  which  the 
plaintiff  has  suffered  injury,  and  the  names 
and  residences  of  these  persons  are  unknown 
to  him,  it  is  not  clear  that  there  may  not  be 
such  a  state  of  facts  that  a  court  ought  to  com- 
pel a  discovery  of  the  names  and  residences  of 
these  persons,  from  their  agents  in  charge  of 
the  property  or  business;  and  the  decisions 
recognize  that  this  may  sometimes  be  done. 
In  the  present  case  it  is  the  duty  of  the  cor- 

K ration  to  pay  the  plaintiff's  judgment,  if  it 
ve  sufficient  assets;  a  part  of  its  assets  for 
that  purpose  is  the  liability  of  its  stockholders; 
the  corporation  acts  only  through  its  directors 
and  other  principal  officers;  and  it  is  necessary 
that  the  plaintiff,  in  order  to  enforce  the  lia- 
bility of  the  stockholders,  and  thus  obtain  sat- 
isfaction of  its  judgment,  should  bring  suit 
against  the  corporation  and  all  its  stockhold- 
ers; and  the  plaintiff,  except  by  discovery, 
cannot  ascertain  who  these  stockholders  are. 
We  can  have  no  doubt  that  if  the  principal 
suit  could  be  brought  here,  the  plaintiff  could, 
either  in  that  suit  or  by  a  bill  for  discovery, 
obtain  from  the  officers  of  the  corporation  a 
discovery  of  what,  from  the  books  of  the  cor- 
poration or  their  own  official  knowledge,  they 
could  disclose  of  the  names  and  residences  of 
the  stockholders  who  were  liable  to  contribute 
towards  the  payment  of  the  plaintiff's  judg- 
ment. A  court  of  equity  would  not  permit 
the  remedy  intended  by  the  statutes  to  be 
made  unavailing  by  the  refusal  of  the  corpo- 
ration, acting  through  its  officers,  to  disclose 
who  its  stockholders  were,  even  if  the  officers 
were  not  expressly  required  by  statute  to  dis- 
close them. 

But  it  is  argued  by  the  defendants  that  this 
court  will  not  compel  discovery  in  aid  of  a 
foreign  tribunal;  and  they  rely  upon  Bent  v. 
418 


Young,  9  Sim.  180,  and  Seiner  v.  Salisbury,  2 
Ch.  D.  378.  Bent  v.  Young  was  apparently 
decided  on  three  grounds:  first,  that  it  did  not 
appear  that  the  plaintiff  could  not  obtain  relief 
by  filing  a  bill  for  that  purpose  in  the  English 
courts ;  second,  that  it  did  not  appear  that  the 
court  in  Surinam  could  not  compel  the  discov- 
ery sought;  and  third,  that  "in  the  contem- 
plation of  the  court  of  chancery  every  foreign 
court  is  an  inferior  court,"  and  therefore  the 
case  was  within  the  rule  that  the  court  of 
chancery  will  not  compel  discovery  in  aid  of 
an  action  in  the  inferior  courts  of  England; 
and  it  was  suggested  that  although  the  defend 
ant  was  a  resident  of  England,  and  had  never 
been  resident  in  Surinam,  "  non  constat,  there- 
fore," that  he  "  may  not  be  in  Surinam  when 
the  suit  there  is  commenced."  The  first  two 
reasons  are  cogent;  the  last  reason  and  sugges- 
tion do  not  require  serious  consideration. 

Reiner  v.  Salisbury  was  decided  on  the  ground 
that  the  suit  for  the  recovery  of  the  laud  must 
be  brought  in  India,  and  that  the  defendant, 
the  Secretary  of  State  for  India  in  Council, 
was  in  India  as  well  as  in  England,  and  could 
be  sued  in  India;  and  that  the  plaintiff  would 
have  the  same  right  to  discovery  from  him  in 
India  as  in  England. 

In  MitcheU  v.  Smith,  1  Paige,  Ch.  286.  a  bill 
was  maintained  in  the  Court  of  Chancery  of 
New  York  for  the  discovery  of  matters  in  aid 
of  the  defense  of  an  action  at  law  brought  in 
Connecticut.  In  Burgess  v.  Smith,  2  Barb. 
Ch.  276,  it  is  said  that  "  this  court  has  juris- 
diction, and  will  entertain  a  bill  of  discovery 
in  aid  of  the  prosecution  of  a  civil  suit  in  a 
sister  State,  or  in  a  foreign  tribunal,  or  in  a 
court  of  the  United  States.  In  modern  tunes 
it  is  the  policy  of  States  to  afford  aid  to  for- 
eign tribunals  in  the  taking  of  testimony  to  be 
used  in  suits  pending  there.  Our  statutes 
make  provision  for  compelling  a  witness  to 
give  his  deposition  in  a  cause  pending  in  a 
court  in  "any  other  State  or  government" 
Pub.  Stat  chap.  169,  §  44.  See  12  U.  S.  Stat 
at  L.  769;  Stat.  1863,  chap.  95;  Bmsfordv. 
O'Connor,  5  M.  &  W.  678. 

The  jurisdiction  which  courts  of  equity  ex- 
ercise as  auxiliary  to  that  of  other  courts  is 
not,  on  either  principle  or  authority,  confined 
to  other  courts  of  the  same  State.  A  receiver 
has  been  appointed  to  collect  or  to  preserve 
property  pending  litigation  in  a  foreign  court 
and  an  injunction  has  been  granted  against 
transferring  property  until  the  title  could  be 
determined  in  a  foreign  court.  Transatlantic 
Co.  v.  Pietroni,  Johns.  Ch.  (Eng.)  604.  In  the 
present  case,  the  fact  that  all  the  officers  and 
all  the  books  of  the  corporation  are  without 
the  State  of  Ohio  makes  it,  as  the  bill  alleges, 
impossible  for  the  plaintiff  to  obtain  discovery 
in  the  Ohio  courts,  and  as  we  think  the  plain- 
tiff is  entitled  to  discovery  from  the  officers  of 
the  corporation,  we  are  of  opinion  that  a  bill 
for  discovery  may  be  maintained  here,  where 
the  officers  and  books  of  the  corporation  are. 
The  defendants  demur  to  the  whole  bill,  and 
if  the  plaintiff  is  entitled  to  any  of  the  discov- 
ery it  seeks,  the  demurrer  must  be  overruled. 
We  think  that  at  least  a  case  is  stated  for  the 
discovery  of  the  names  and  residences  of  the 
persons  who,  as  stockholders,  are  liable,  by 
the  laws  of  Ohio,  to  contribute  towards  the 
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payment  of  the  plaintiff's  judgment,  and  of 
the  amount  of  stock  held  by  each,  so  far  as 
this  appears  on  the  books  of*  the  corporation 
or  has  become  officially  known  to  the  defend- 
ants while  they  were  acting  as  such  officers. 
MeComb  v.  Chicago,  etc.  B.  B.  Co.  supra. 
Demurrer  overruled. 


Elizabeth  H.  PINGREY 
v. 

NATIONAL  LIFE  INS.  CO. 

Cara  L.  PINGREY  v.  SAME. 

An  endowment  policy  made  payable  to 
ihe  mother  of  the  assured,  under  an 
understanding  to  that  effect  existing 
between  the  mother  and  son,  and  to- 
ward the  payment  of  the  premium  on 
which  the  mother  and  a  sister  of  as- 
sured contributed,  and  in  which  no 
power  of  changing  the  beneficiary  was 
reserved, — cannot  be  surrendered 
without  the  consent  of  the  mother,  and 
a  new  policy,  expressed  to  be  in  contin- 
uation of  the  original  policy,  substi- 


tuted for  the  benefit  of  the  wife  to  the 
assured,  when  she  paid  no  part  of  the 
premium,  and  had  no  knowledge  of  such 
substitution.  The  fact  that  the  policy 
might  have  become  payable  to  the  as- 
sured in  a  certain  contingency  which 
did  not  happen  is  immaterial. 

(Suffolk  Filed  Mar  6. 1887.^ 

APPEAL  by  defendant  in  the  first  action 
from  a  judgment  of  the  Superior  Court 
of  Suffolk  County  in  favor  of  plaintiff,  and 
appeal  by  plaintiff  in  the  second  action  from  a 
judgment  in'favor  of  defendant,  in  actions  on 
policies  of  life  insurance.  Affirmed. 

The  case  was  heard  in  the  court  below  on 
agreed  facts  substantially  as  follows:  The 
defendant,  May  25, 1874.  issued  a  "life-rate  en- 
dowment policy"  of  insurance  on  the  life  of 
Franklin  A.  Pingrey,  upon  his  application, 
payable  to  his  mother.  Elizabeth  H.  Pingrey. 
The  policy  was  in  the  following  form: 

"This  policy  of  insurance  witnesseth  that 
the  National  Life  Insurance  Company,  tn  con- 
sideration of  the  statements  made  in  the  appli- 
cation for  this  policy  (which  application  is 
hereby  made  a  part  of  this  contract),  and  of 
the  premium  of  $55  to  them  paid,  by  Franklin 
A  Pingrey,  of  Boston,  in  the  County  of  Suf- 
folk and  State  of  Massachusetts,  being  the  as- 
sured in  this  policy,  and  of  a  like  sum  to  be 
paid  to  them  by  said  assured,  on  or  before  the 
25th  day  of  May  in  every  year  during  the  con- 
tinuance of  this  policy,  do  insure  the  life  of 
Franklin  A.  Pingrey,  of  Boston,  in  the  County 
of  Suffolk  and  State  of  Massachusetts,  to  the 
amount  of  $3,000,  from  the  date  hereof  at 
noon. 

"As  soon  as  the  premiums  paid,  together 
with  such  other  sums  as  he  may  choose  to  pay, 
improved  annually  at  the  average  rate  of  in- 
terest received  by  the  company,  after  deduct- 
ing pro  rata  expenses  and  losses,  shall  amount 
to  the  sum  insured,  the  company  agrees  to 
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pay  to  Franklin  A.  Pingrey  the  amount  of 
$8,000. 

"  Injcase  of  prior  death,  the  said  company 
do  hereby  promise  to  and  agree  with  the  as- 
sured, his  executors,  administrators,  and  as- 
signs, well  and  truly  to  pay  at  their  office  the 
said  sum  insured  to  his  mother,  Elisabeth  H. 
Pingrey,  within  ninety  days  after  due  notice 
and  proof  of  the  death  of  the  said  Franklin  A. 
Pingrey,  during  the  continuance  and  before 
the  termination  of  this  policy. 

[Then  followed  several  clauses  relating  to 
occupation  and  residence  of  the  insured,  death 
by  suicide,  etc.,  default  in  payment  of  pre- 
miums, falsity  of  statements  in  application, 
etc.] 

"After  two  full  annual  premiums  shall  have 
been  paid,  this  policy  shall  not  lapse  for  non- 
payment of,  premiums,  but  shall  continue  in 
force  for  the  full  amount  insured  until  all  the 
assets  belonging  to  the  assured  in  the  hands 
of  the  company  at  the  time  of  the  nonpayment 
shall  have  been  exhausted;  or,  if  the  assured 
shall  so  elect,  he  may  receive  a  paid-up  pol- 
icy for  an  equitable  amount,  or  the  company 
will  purchase  this  policy  at  its  equitable 
value. 

"Notice  must  be  given  within  sixty  days 
from  the  time  when  such  payment  shall  have 
become  due.  as  to  the  choice  of  the  three  plans 
above  mentioned.  If  no  notice  is  given,  a 
paid-up  policy  will  be  issued,  and  the  original 
policy  cancelled. 

"In  case  of  this  policy  becoming  null  and 
void,  the  holder  of  the  same  will  not  be  en- 
titled to  a  return  of  any  part  of  the  premium 
paid  thereon. 

"This  policy  shall  not  take  effect  until  the 
first  premium  is  actually  paid,  nor,  if  any 
change  has  taken  place  in  the  state  of  health 
of  the  life  to  be  insured,  between  the  date  of 
application  and  that  of  the  payment  of  the  first 
premium. 

January  25,  1882,  Franklin  A.  Pingrey  sur- 
rendered this  policy  to  the  defendant,  which  at 
bis  request  issued  to  him  another  policy,  pay- 
able to  Cara  L.  Pingrey,  his  wife,  which  was 
numbered  the  same  as  the  preceding  policy, 
and  similar  to  it  in  its  conditions. 

No  new  application  for  insurance  was  made 
by  Franklin  A.  Pingrey,  but,  upon  the  surren- 
der of  the  first  policy  for  cancellation,  the 
second  policy  was  issued,  with  the  following 
indorsement  upon  it:  "Original  Pol.  No. 
9872  was  issued  May  25.  1874,  of  which  this  is 
a  continuation,  and  is  entitled  to  all  its  bene- 
fits." Elizabeth  A.  Pingrey  never  consented 
to  the  surrender  of  the  first  policy.  All  the 
premiums  on  both  policies  were  paid  by 
Franklin  A.  Pingrey,  the  assured,  when  they 
came  due;  his  mother,  the  said  Elizabeth  A. 
Pingrey,  and  his  sister,  together,  furnishing 
him  with  all,  or  nearly  all,  the  money  neces- 
sary to  pay  the  first  premium  on  the  first  pol- 
icy. No  sums  besides  the  premiums  were  paid 
upon  either  of  said  policies. 

Some  time  after  taking  out  the  first  policy. 
Franklin  A.  informed  his  mother  that  he  had 
taken  it  out,  but  she  never  saw  it  until  about 
two  years  after  the  time  of  its  issue,  when  one 
day  be  took  it  from  the  box  where  he  had  al- 
ways kept  it,  as  he  was  putting  away  other 
papers,  and,  holding  it  up,  folded,  told  her 


Digitized  by 


Godgle 


230 


New  Enolakd  Rkportek— Sup.  Jud.  Ct.  of  Massachusetts. 


Mat, 


that  it  was  the  policy;  she  never  read  the  pol- 
icy or  knew  its  provisions,  except  that  she  un- 
derstood from  her  son  that  he  had  taken  out  a 

Eolicy  for  her  benefit  The  insured  always 
ept  possession  of  said  original  policy  until  he 
surrendered  it  to  the  company  to  be  cancelled 
as  aforesaid,  and  he  never  delivered  it  to  his 
mother. 

On  February  26,  1880,  the  assured  married 
Cara  L.  Pingrey.  and  on  September  80,  1882, 
he  died  without  issue. 

At  the  time  when  the  first  policy  was  ap- 
plied for,  the  assured,  being  then  just  twenty- 
one  years  of  age,  was  living  at  home  with  his 
father  and  mother,  with  whom  he  had  lived 
up  to  that  time  and  continued  to  live  until  his 
death,— the  family  at  that  time  consisting  of  his 
father,  mother,  sister,  and  himself.  His 
father  was  an  invalid,  and  so  continued  until 
his  death,  which  was  subsequent  to  the  death 
of  the  assured,  and  the  household  expenses 
were  paid  principally  by  his  mother,  who 
took  boarders.  The  assured  paid  no  board  be- 
fore May,  1876;  from  that  time  until  October, 
1880,  he  paid  $8  per  week  to  his  mother,  and 
after  October,  1880,  until  his  death,  he  paid 
her  $8  per  week.  Prom  the  time  of  his  mar- 
riage, on  February  26,  1880,  until  his  death, 
his  wife  lived  with  him  at  his  parents,  and  as- 
sisted in  the  affairs  of  the  house,  and  lived  as 
one  of  the  family.  The  first  policy  was  ob- 
tained after  consultation  between  the  assured 
and  the  other  members  of  the  family,  with  the 
intention  of  giving  his  mother  the  benefit 
thereof,  he  at  that  time  being  unmarried. 

It  was  agreed  that  any  objection  that  this 
action  should  be  brought  in  the  name  of  the 
administratrix  of  Franklin  A.  Pingrey,  and 
not  in  the  name  of  this  plaintiff,  is  waived, 
and  if  an  action  would  lie  in  any  name  for  the 
benefit  of  this  plaintiff,  she  shall  have  judg- 
ment in  this  action. 

The  court  held  that  the  action  by  Cara  L. 
Pingrey  could  not  be  maintained,  and  ordered 
judgment  for  defendant  therein.  In  the  ac- 
tion by  Elizabeth  H.  Pingrey  judgment  was 
ordered  for  plaintiff  for  $8,569.70.  Cara  L. 
Pingrey  and  the  defendant  appealed  to  this 
court. 

Mr.  Henry  G.  Nichols,  for  Cara  L.  Pin- 
grey, appellant: 

The  questions  are:  Was  the  surrender  of  the 
first  policy  valid,  leaving  the  company  liable 
only  on  the  second?  If  not,  is  the  company 
liable  upon  both  policies? 

A  policy  of  insurance  is  a  contract  between 
the  assured  and  the  insurer,  and  is  to  be  con- 
sidered and  treated  as  such.  In  the  case  un- 
der consideration  the  contract  is  in  terms  an 
agreement  "with  the  assured,  his  executors, 
administrators,  and  assigns." 

Tripp  v.  Vermont  Life  Ins.  Co.  66  Vt.  100. 

In  the  case  at  bar,  the  contract  was,  in  the 
first  instance,  for  the  payment  of  the  sum  to 
the  assured.  The  consideration  was  to  move 
from  him,  and  he  was  to  have  the  benefit  of 
the  promise.  Only  in  a  certain  contingency 
was  the  company  to  pay  the  amount  to  his 
mother.  This  plainly  gave  her  no  legal  right 
against  the  company.  She  could  not  sue  upon 
the  contract. 

MeUen  v.  Whipple,  1  Gray,  817;  Exchange 
Bank  v.  Bice,  107  Mass.  87;  Tweedle  v.  Atkin- 
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son,  1  Best  &  8.  898;  Bailey  v.  Nets  England 
Mut.  L.  Int.  Co.  114  Mass.  177;  Burroughs  v. 
State  Mut.  L.  Assur.  Co.  97  Mass.  359. 

Nor  will  it  be  contended  that,  had  the  son 
paid  sufficient  premiums  to  make  the  policy 
payable  at  once  to  him,  and  had  the  company 
so  paid  it,  the  mother  would  have  had  any 
claim  upon  the  fund.  It  is  therefore  clear 
that  the  mother  had  no  vested  interest,  and  it 
is  submitted  that  it  was  a  mere  possibility  of 
interest,  liable  to  be  defeated  by  any  modifica- 
cation  or  change  in  the  contract  that  the  par- 
ties thereto  might  agree  upon.  The  contract 
was  between  the  company  and  the  assured, 
and  they  alone  had  any  legal  right  under  it; 
and  they  had  the  right  to  annul,  modify,  or 
change  the  contract  as  they  saw  fit.  That 
this  is  the  true  view  of  the  nature  of  a  policy 
of  insurance  is  maintained  in  the  well-consid- 
ered case  of  Johnson  v.  Van  Epps,  14  Bradw. 
201 ;  aff'd,  110  111.  551,  and  also  by— 

Hencken  v.  U.  S.  L.  Ins.  Co.  11  Daly.  282; 
Clark  v.Durand,  12  Wis.  248;  Kerman  v. 
Howard,  28  Wis.  108;  Foster  v.  Qile,  50  Wis. 
608;  Oambs  v.  Covenant  Mut.  L.  Ins.  Co.  50 
Mo.  44;  Garner  v.  Oermania  Life  Ins.  Co.  32 
Alb.  L.  J.  91. 

It  should  be  noted  that  this  is  a  policy  paya- 
ble directly  to  the  assured;  and  the  other  bene- 
ficiary named  is  made  such  upon  the  happen- 
ing of  a  certain  contingency;  until  the  happen- 
ing of  which  the  assured  had  the  whole  vested 
right  therein;  and  before  such  contingency 
happened,  he,  with  the  consent  of  the  insurer, 
the  only  other  party  to  the  contract,  had  varied 
and  changed,  if  not  wholly  abrogated,  the  con- 
tract under  which  the  mother  claims. 

Johnson  v.  Van  Epps,  supra ;  Swift  v.  Mu- 
tual Aid  Asso.  96  111.  808. 

It  is  further  contended  by  us  that  the  cases 
which  will  probably  be  relied  upon  by  counsel 
for  the  mother  are  not  really  authorities  against 
the  view  we  now  maintain,  because  : 

(a)  No  case  that  we  have  been  able  to  find 
holds  that,  where  the  policy  is  payable  directly 
to  the  assured  during  his  lifetime,  upon  the 
payment  of  a  certain  sum  by  him,  and  only  to 
the  third  party  upon  a  contingency, — in  other 
words,  where  the  policy  is  what  is  known  as 
an  endowment  policy, — the  assured  cannot, 
with  the  assent  of  the  assurer,  vary  or  modify 
the  policy,  or  surrender  it  and  take  out  a  new 
policy  in  place  thereof.  Such  a  doctrine  would 
be,  we  submit,  contrary  to  the  well-established 
principles  of  the  law  of  contracts. 

(b)  We  believe  that  all  the  cases  where  the 
courts  have  held  that,  by  the  issuing  of  the 
policy,  a  person  therein  named— other  than 
the  assured— as  the  payee  in  case  of  death  of 
the  assured  acquires  an  indefeasible  right,  with 
which  the  assured  and  insurer  can  in  no  way 
thereafter  interfere,  can  be  divided  into  two 
classes:  (1)  those  which  are  governed  by  statu- 
tory provisions ;  (2)  those  where  the  courts 
have  not  carefully  considered  the  real  nature 
of  the  rights  created  by  a  policy  of  insurance, 
and  have  endeavored  to  make  the  company  a 
sort  of  trustee  for  the  benefit  of  such  third 
party,  and  have  relied  upon  the  cases  decided 
by  virtue  of  some  statutory  provisions,  or 
where  delivery  of  the  policy  was  made  to  the 
beneficiary,  which  clearly  should  have  been 
distinguished. 
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1.  Under  the  first  class  are  to  be  -  put  such 
cases  as  Timayenis  v.  Union  Mut.  Int.  Co.  21 
Fed.  Rep.  228 ;  and  the  Connecticut  case  of 
Ckapin  v.  FeUowes,  88  Conn.  132,  which  was 
shortly  afterward  followed  by  the  same  court 
in  Lemon  v.  Phoenix  Mut.  L.  Int.  Co.  88  Conn. 
294. 

2.  In  the  second  class  of  cases  above 
mentioned  may  be  placed  the  cases  already 
cited  from  Connecticut,  gupra,  and  the  case  of 
Landrum  v.  KnowUt.  22  N.  J.  Eq.  594,  where 
the  court  seemed  to  go  upon  the  theory  of  an 
executed  gift  or  trust. 

It  is  submitted  that  there  is  nothing  In  the 
nature  of  a  trust  in  a  policy  of  insurance  as 
such.  It  is  purely  of  a  contractual  nature,  a 
promise  to  pay  a  certain  sum  of  money  in  con- 
sideration of  the  performance  by  the  assured 
of  the  conditions  of  the  contract.  Clearly,  no 
trust  exists  until  the  policy  becomes  payable. 
There  is  no  subject-matter  of  a  trust,  and  no 
trustee. 

In  all  the  following  cases  it  was  held,  even 
where  the  policy  was  payable  directly  to  the 
third  person,  and  not  in  the  first  instance  to 
the  assured,  that,  by  agreement  between  the 
assured  and  the  insurer,  the  policy  could  be 
surrendered  and  canceled,  and  a  new  one  in 
favor  of  a  different  person  issued,  without 
the  consent  of  the  person  in  whose  favor  the 
first  one  ran. 

Johnson  v.  Van  Epps,  mprampnion  Mut. 
L.  Ins.  Co.  v.  Stevens,  19  Fed.  RepT671 ;  Swift  v. 
Benefit  Asto.  96  111.  809,  814.  and  cases  in  Wis- 
consin cited  eupra ;  Garner  v.  Oermania  L. 
Int.  Co.  82  Alb.  L.  J.  91 ;  BieJeerton  v.  Jaguet. 
12  Abb.  N.  C.  26 ;  Whitehead  v.  New  York  L. 
Int.  Co.  8  Cent.  Rep.  84. 

A  fortiori,  in  the  case  of  an  endowment 
policy,  the  parties  to  the  contract  have  a  right 
to  alter,  modify,  or  annul  the  contract. 

In  Pitcher  v.  New  York  L.  Int.  Co.  88  La. 
Ann.  822,  the  company  was  held  to  be  liable 
upon  both  policies  upon  the  ground  of  estop- 
pel ;  and  in  some  cases  it  has  been  held  that 
the  amount  of  the  policy  should  be  divided 
among  the  contestants,  but  upon  just  what 
basis  the  cases  do  not  agree. 

Landrum  v.  KnowUt,  Lemon  v.  Phoenix  Mut. 
L.  Int.  Co.  supra. 

It  will  therefore  be  seen  that  the  courts  be- 
fore whom  has  come  the  question  of  the  rights 
of  parties  under  policies  where  there  has  been 
an  assignment,  or  a  surrender  of  the  original 
and  an  issue  of  a  new  policy,  have  not  been 
governed  by  any  definite  rule  or  doctrine, 
which,  it  is  submitted,  arises  from  the  fact 
that  the  true  nature  of  the  doctrine  of  the 
rights  of  the  parties  interested  has  not  been 
carefully  considered  by  such  courts,  as  well  as 
from  a  consideration  of  the  special  facts  in 
each  case. 

Union  Mut.  L.  Int.  Co.  v.  Stevens,  19  Feb. 
Rep.  671. 

If  the  principles  of  contracts  be  applied  to 
the  contract  of  insurance,  as  we  contend  that 
they  should  be,  the  question  is  devested  of  all 
difficulty,  and  the  rights  of  the  parties  can  be 
easily  determined.  A.  policy  of  insurance  is 
nothing  more  or  less  than  a  contract,  both  in 
terms  and  effect.  In  the  case  at  bar  it  is  not, 
in  the  first  instance,  even  for  the  benefit  of  a 
third  party.  Rut  a  contract  for  the  benefit  of 
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a  third  party  cannot  be  enforced  by  such  third 
party. 
1  Hill.  Cont.  427. 

As  has  been  said  by  an  eminent  writer 
on  the  law  of  contracts  :  "In  truth  a  binding 
promise  to  A  to  pay  $100  to  R  confers  no  right 
upon  R  in  law  or  equity.  It  confers  an  au- 
thority upon  the  promisor  to  pay  the  money  to 
R,  but  that  authority  may  be  revoked  by  A  at 
any  moment." 

Langd.  Cas.  Cont.  2d  ed.  pt.  II. ;  Summary, 
p.  1021,  §  62. 

This  principle  is  now  well  settled  by  author- 
ity; and  that  it  is  applicable  to  the  policies  of 
insurance  seems  plain  upon  principle,  and  is 
supported  by  very  recent  cases  upon  this  sub- 
ject, namely, — 

Johnson  v.  VanEppt,  14  Rradw.201,  affirmed, 
110  111.  551 ;  Tripp  v.  Vermont,  55  Vt.  100  ; 
Swift  v.  Benefit  Atto.  96  111.  809,  814  ;  Hencken 
v.  U.  S.  L.  Int.  Co.  11  Daly,  282. 

Although  no  case  directly  in  point  has  been 
decided  by  this  court,  nevertheless  the  follow- 
ing cases  seem  to  support  the  views  contended 
for  by  us : 

Wason  v.  Colburn,  99  Mass.  842.  See  also 
Brigham  v.  Home  L.  Int.  Co.  181  Mass.  819  ; 
Burrought  v.  State  Mut.  L.  Atsur.  Co.  97  Mass. 
359:  May  Ins.  8d  ed.  §  890,  and  cases  cited. 

In  the  case  at  bar,  the  assured  not  only  had 
the  right  to,  but  did,  retain  possession  and  con- 
trol of  the  original  policy  up  to  the  time  of  its 
surrender.  The  circumstance  was  admitted  to 
be  sufficient  to  give  him  the  right  to  surrender 
it  for  cancellation  and  take  out  another  with  a 
different  beneficiary,  in — 

Lemon  v.  Phoenix  Mut.  L.  Int.  Co.  88  Conn. 
294.    See  also  Palmer  v.  Merrill,  6  Cush.  282. 

Nor  is  this  case  affected  by  the  statutes  of 
Massachusetts  or  Vermont  as  to  policies  for  the 
benefit  of  married  women.  The  statutes  being 
substantially  the  same  in  both  States,  it  be- 
comes immaterial  to  consider  which,  if  either, 
should  be  looked  to  in  construing  the  rights 
under  this  contract.  Rut  it  is  evident  that 
both  statutes  were  intended  to  cover  only  the 
case  of  an  insurance  for  the  benefit  of  a  mar- 
ried woman  upon  the  life  of  her  husband. 
The  purpose  of  the  statutes  is  not  to  determine 
what  the  married  woman  is  entitled  to,  but  to 
make  sure  that  what  she  is  found  to  be  entitled 
to  shall  go  to  her  as  her  separate  property,  free 
from  her  husband  and  his  creditors. 

Vt.  Rev.  Stat.  §  2843 ;  Mass.  Pub.  Stat, 
chap.  119,  §  167  ;  Hencken  v.  U.  S.  L.  Int. 
Co.  11  Daly,  282. 

And  as  has  already  been  argued,  the  policy 
under  consideration  was  not  expressed  to  be 
for  the  benefit  of  a  married  woman, — at  all 
events,  except  upon  the  happening  of  a  con- 
tingency which  had  not  happened  at  the  time 
of  the  surrender  of  the  first  policy. 

The  insured  paid  the  premiums.  The  fact 
that  his  mother  and  sister  let  him  have  the 
money  to  pay  the  first  premium  does  not  alter 
the  case.  It  gives  the  mother  no  more  right 
than  the  sister.  The  voluntary  payment  of 
premiums  gives  the  payer  no  interest  in  the 
policy. 

Howes  v.  Prudential  Ins.  Co.  47  L.  T.  188. 

Nor  is  the  mother  helped  by  the  fact  that, 
at  the  time  of  taking  out  a  policy,  the  son  in- 
tended it  to  be  for  the  benefit  of  his  mother 
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in  caeo  of  his  death  before  the  necessary 
amount  to  make  the  policy  payable  had  been 
paid.  By  the  terms  of  the  policy,  as  well  as 
by  retaining  possession  and  control  of  the 
policy,  the  assured  had  a  right  to  change  his 
intention,  and  cancel,  alter,  or  modify  the  con- 
tract, with  the  assent  of  the  insurer,  and  also 
to  change  and  revoke  his  original  intention. 

Johnson  v.  Van  Epps,  14  Bradw.  201,  110 
111.  551 ;  Union  Mut.  L.  In*.  Co.  v.  Stevens, 
19  Fed.  Rep.  671. 

The  assured  could,  by  the  terms  of  the  con- 
tract, after  the  payment  of  two  premiums,  sur- 
render it  and  take  a  paid-up  policy;  or  sell  the 
policy  to  the  company  for  Its  equitable  value; 
or  he  could  cease  to  pay  premiums  and  allow 
the  policy  to  be  forfeited,  in  part  at  least.  Can 
any  sound  reason  be  given  why  he  could  not 
equally  well  surrender  it  and  take  in  exchange 
for  it,  not  money  or  a  paid-up  policy,  but  what 
he  presumably  preferred,  a  policy  under  which 
rights  would  accrue  to  his  wife,  for  whom  it 
was  then  his  duty  to  provide.  His  circum- 
stances having  changed,  his  intention  changed ; 
and  it  is  submitted  that  he  had  a  right  to  do 
Just  what  he  did  do,  and  that  the  wife  is  en- 
titled to  the  whole  of  the  amount  of  the  policy. 

But  it  is  not  necessary  to  destroy  the  validity 
of  the  first  policy  in  order  to  establish  that  of 
the  second.  The  company  may  well  be  held 
liable  upon  both  policies. 

POcker  v.  New  York  L.  Ins.  Co.  88  La.  Ann. 
322. 

The  company,  by  its  voluntary  act,  induced 
the  assured  to  pay  sufficient  consideration  for 
the  second  policy  for  the  benefit  of  his  wife, 
for  whom  he  evidently  wished  and  intended  to 
provide.  There  can  be  no  doubt  that  the  sec- 
ond policy  rests  upon  sufficient  consideration. 
It  would  certainly  be  highly  inequitable  and 
contrary  to  all  principles  of  contract  to  allow 
the  company  to  escape  liability  upon  a  contract 
induced  by  its  own  act,  and  for  which  it  re- 
ceived the  full  consideration  demanded,  which, 
but  for  such  act  and  inducement  of  the  com- 
pany, the  assured  would  not  have  paid.  It  is 
immaterial  that  the  company,  bv  reason  of 
ignorance  or  carelessness,  failed  to  cancel 
another  contract  which  it  intended  to  cancel  at 
the  time  it  assumed  the  new  liability.  Igno- 
rantia  legis  neminem  excusat. 

Messrs.  Perry  ft  Creech,  for  defendant, 
appellant: 

The  question  raised  by  these  two  cases  is. 
To  which  one  of  these  plaintiffs  shall  the 
amount  of  this  insurance  be  paid?  To  one  or 
the  other  of  them  defendant  admits  its  liabili- 
ty.  It  cannot  be  liable  to  both. 

There  is  no  double  liability,  and  only  one 
insurance,  whoever  may  be  found  entitled  to  it. 

Lemon  v.  Phcenix  Mut.  L.  Ins.  Co.  38  Conn. 
294  ;  Chopin  v.  Fellowes,  86  Conn.  182  ;  Barry 
v.  Brune,  71  N.  Y.  261  ;  Dutton  v.  Willner,  52 
N.  Y.  812 ;  Bicker  v.  Charter  Oak  L.  Ins.  Co. 
27  Minn.  198  ;  Pitcher  v.  New  York  Ins.  Co.  10 
Ins.  L.  J.  312. 

Mr.  Richard  Stone,  for  Elizabeth  H.  Pin- 
grey,  appellee: 

This  case  turns  on  the  validity  of  the  sur- 
render of  the  policy  declared  on  in  this  ac- 
tion. The  policy  contains  two  alternative 
promises  on  the  part  of  defendant.    The  first 


contingency  never  happened,  and  therefore 
it  is  unnecessary  to  consider  it. 

See  the  law  as  stated  in  Bliss,  Life  Ins.  2d 
ed.  554,  §  887;  May,  Ins.  2d  ed.  589. 

The  doctrine,  that,  with  the  execution  and 
delivery  of  the  contract,  the  beneficiary's  in- 
terest becomes  vested  and  passes  beyond  the 
control  of  the  insured,  is  supported  by  the 
great  weight  of  authority. 

Chopin  v.  Fellowes,  86  Conn.  182;  Conn.  Mut. 
L.  Ins.  Co.v.  Burroughs,  84  Conn.  805;  Landrvn 
v.  Knowles,  22' N.  J.  Eq.  594;  Conn.  MuL  L 
Ins.  Co.  v.  Baldwin,  1  liew  Eng.  Rep.  12U; 
Olanz  v.  Qloeckler.  104  111.  578;  Norwood  v. 
Guerdon,  60  111.  258;  Drake  v.  Stone,  58  Ala 
188;  PUcher  v.  New  York  L.  Ins.  Oo.  88  La, 
Ann.  322;  Wilmaser  v.  Continental  L.  Ins.  Co. 
28  ;N.  W.  Rep.  (Iowa)  903;  Estate  of  Malont, 
9  Ins.  L.  J.  (Pa.)  767;  Pence  v.  Makepeace,  65 
Ind.  845;  Wilburn  v.  Wilburn,  88  Id.  55;  Int. 
Co.  v.  Burke,  12  Ins.  L.  J.  (Va.)  887;  Bicker  v. 
Charter  Oak  Ins.  Co.  27  Minn.  192;  Weston  v. 
Bichardson,  47  L.  T.  N.  S.  514;  Manhattan  L. 
Ins.  Co.  v.  Smith,  15  Ins.  L.  J.  (Ohio)  384; 
Nat.  L.  Ins.  Co.  v.  Haley,  15  Ins.  L.  J.  (Me.) 
611. 

The  policy  which  was  surrendered  is  within 
the  letter  of  the  general  Statutes  which  were 
in  force  when  it  was  issued. 

Gen.  Stat,  chap.  58,  §  62. 

If  the  case  is  governed  by  statute,  the  sur- 
render was  ^id. 

Swan  v.  Snow,  11  Allen,  224;  Burroughs  v. 
State  Mut.  L.  Assur.  Co.  97  Mass.  359;  Gould 
v.  Emerson,  99  Mass.  154;  Knickerbocker  L.  Int. 
Co.  v.  WeUz,  Id.  ,157;  Unity  Mut.  L.  Assur. 
Asso.  v.  Dugan,  118  Mass.  219;  Ruppert  r. 
Union  Mut.  Ins.  Co.  7  Robertson  (N.  Y. 
Super.  Ct.)  155:  Fraternal  Mut.  L.  Ins.  Co.  v. 
Applegate,  7  Ohio  St.  292;  Barry  v.  Brum,  71 
N.  Y.  261;  Timayenis  v.  Union  Mut.  L.  Int. 
Co..  22  Blatchf.  C.  C.  405. 

The  statutes  of  Vermont  relating  to  this  sub 
ject  are  substantially  the  same  as  those  of  Mas- 
sachusetts. 

Gen.  Stat.  chap.  71,  §  19-25. 

It  is  not  essential  to  the  mother's  right  that 
the  policy  should  have  been  delivered  to  her. 

See  Bicker  v.  Charier  Oak  L.  Ins.  Co.  and 
Weston  v.  Bichardson,  supra.  See  also  Lan- 
drum  v.  Knowles,  supra. 

If  a  valid  trust  had  been  created  in  favor  of 
Elizabeth  H.  Pingrey,  then  defendant  had  no- 
tice of  the  trust,  and  was  not  released,  by  the 
surrender,  from  its  liability  to  account  for  her 
benefit. 

Loring  v.  Salisbury  MM,  125  Mass.  188,  151. 
Perry,  Tr.  §  242. 

A  trust  for  the  benefit  of  the  plaintiff  arose 
from  the  fact  that  the  first  premium  was  paid 
with  her  money. 

FarreUy  v.  Ladd,  10  Allen.  127. 

A  trust  for  the  mother  would  also  have  been 
created  upon  the  agreed  facts,  if  the  son  bad 
paid  all  the  premiums  with  his  own  money. 

Bicfiards  v.  Delbridge,  L-  R.  18  Eq.  11; 
Warriner  v.  Sogers,  L.  R  16  Eq.  840.  Perry, 
Tr.  g§  96-99. 

The  intention  to  make  a  gift  or  create  a 
trust  is  a  fact  to  be  established  by  all  the  evi- 
dence. 

Gerrish  v.  New  Bedford  Sat.  Inst.  128  Mass. 
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139;  Eastman  v.  Woronoco  Sav.  Bank,  186 
Mass.  S08;  Brabrook  v.  Boston  Five  Cent  -Sac. 
Bank,  104  Mass.  228;  Clark  v.  Clark.  108  Mass. 
522;  Sherman  v.  New  Bedford  Five  Cent  Sav. 
Bank,  138  Mass.  581. 
The  form  of  the  action  is  immaterial. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  objection  that  the  actions  ought  to  have 
been  brought  in  the  name  of  the  legal  repre- 
•entatives  of  the  assured,  if  valid,  is  waived. 
BaHes  r.  New  England  Mut.  L.  Ins.  Co.  114 
Mas.  177. 

Under  the  agreed  facts,  it  does  not  appear 
ihat  there  is  any  statute  of  Vermont  applicable 
to  the  case.  The  question  presented,  there- 
fore, is  to  be  decided  on  general  principles, 
ud  is  an  open  one  in  this  Commonwealth. 
Gould  v.  Emerson,  99  Mass.  154. 

It  appears  that,  before  the  first  policy  was 
nned,  there  was  an  understanding  between 
lie  inured  and  his  mother  and  sister  that  it 
ifaoold  be  taken  out  for  the  benefit  of  his 
mother.  In  pursuance  of  this  understanding 
the  mother  and  sister  paid  the  first  premium, 
or  contributed  money  towards  it.  Afterwards 
be  toW  hie  mother  that  he  had  taken  out  the 
policy,  and  one  day  showed  it  to  her.  There 
appears  to  have  been  a  full  understanding  be- 
tween him  and  his  mother  that  the  policy  was 
to  be  taken  out  for  her  benefit,  and  afterwards 
that  it  had  been  so  done.  In  point  of  fact  it 
*u  nude  payable  to  her,  and  this  was  done 
with  the  intention  of  giving  to  her  the  benefit 
of  it.  This. constituted  a  valid  settlement  in 
her  favor.  Nothing  remained  to  be  done  by 
him  to  complete  it.  He  might  indeed  after- 
wards fail  to  pay  the  annual  premiums.  This, 
however,  does  not  prevent  it  from  being  a 

Sd  trust.  An  unrevoked  trust  is  valid,  even 
ugh  there  is  an  express  power  of  revoca- 
tion. Stone  v.  Hackett,  12  Gray,  227.  In  this 
ea»e  the  assured  reserved  to  himself  no  power 
of  revocation  or  of  changing  the  beneficiary. 
It  U  true  that  he  entered  into  no  obligation  to 
ttounue  to  pay  the  premiums;  but  the  omis 
son  to  do  this  did  not  have  the  effect  to  give 
to  bun  an  implied  power  of  revocation.  His 
nother  might  herself  continue  the  payment  of 
the  premiums.  Moreover,  by  the  terms  of  the 
policy,  after  payment  of  two  full  annual  pre- 
niums,  it  would  not  lapse,  and  certain  valua- 
ble rights  would  still  exist  under  it.  Under 
these  circumstances  the  assured  could  not 
*f»lry  surrender  the  policy  without  his  moth- 
er consent,  and  her  rights  are  not  affected  by 
wch  surrender.  This  seems  to  us  to  be  the 
toe  rule,  and  it  is  supported  by  the  weight  of 
•nthority.  Chopin  v.  FeUowet,  86  Conn.  182; 
ffw*  v.  Phcenix  Mut.  L.  Int.  Co.  88  Conn. 
m-Sat.  L.  Int.  Co.  v.  Haley(im, 151ns.  L.  J. 

2  New  Eng.  Rep.  429;  Barry  v.  Brune,  71 
f  Y.261;  Landrum  v.  Knotolet,  22  N.  J.  Eq. 
m.  Manhattan  L.  Int.  Co.  v.  Smith  (Ohio),  8 
w<*.  Rep.  116.  15  Ins.  L.  J.  884;  Bicker 

*  Gfcsrfcr  Oak  L.  Ira.  Co.  27  Minn.  198; 
WiUnr*  t.  Wilburn,  88  Ind.  65;  Weston  v. 
Sidurdson,  47  L.  T.  N.  8.  514. 

u  it  urged  in  behalf  of  the  widow  of  the  as- 
tared  that  the  above  rule  should  not  be  applied 
to  the  case  of  an  endowment  policy  like  the 
I»went,  where  the  whole  sum  covered  by  the 
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policy  was  to  be  paid  to  the  assured  himself 
as  soon  as  the  premiums  and  other  payments 
should  amount  to  that  sum.  But  the  assured 
died  before  the  premiums  amounted  to  that 
sum,  and  no  other  payments  were  made  upon 
the  policy;  and  therefore  the  amount  of  the 
policy  did  not  become  payable  to  him,  but  by 
its  terms  was  payable  to  his  mother.  The  fact 
that  it  might  have  become  payable  to  him  in  a 
certain  contingency  which  did  not  happen  is 
immaterial.  In  Lemon  v.  Phamix  L.  Ins. 
Co.,  supra,  the  policy  was  an  endowment 
policy;  but  this  fact  was  not  dwelt  upon  in 
the  decision,  or,  so  far  as  appears,  in  the  argu- 
ment. 

It  is  further  suggested  that  the  defendants 
have  incurred  a  double  liability.  But  the  sec- 
ond policy  contains  a  statement  that  it  is  a 
continuation  of  the  original  policy.  There  is 
nothing  to  show  any  estoppel  in  favor  of  the 
widow.  8he  paid  nothing  towards  the  pre- 
mium, and  in  no  way  has  altered  her  position 
in  consequence  of  the  issue  of  the  second  pol- 
icy. Indeed,  it  does  not  appear  that  she  was 
aware  of  its  existence.  Neither  the  assured 
nor  the  defendants  intended  to  create  a  double 
liability.  They  undertook  to  do  what  they 
could  not  accomplish ;  namely,  to  transfer  the 
benefit  from  the  mother  to  the  wife  of  the  as- 
sured. There  being  no  estoppel,  the  wife 
gained  no  rights  by  reason  of  what  was  done. 

Judgment*  affirmed. 


Miriam  P.  HAMLEN  et  al. 
v. 

Honora  WERNER  et  al. 

The  city  of  Boston  caused  a  tract  of  land 
on  Tremont  Street,  of  which  it  was  the 
owner,  to  be  divided  into  eleven  build- 
ing lots,  and  a  plat  was  made  and  duly 
recorded,  and  on  October  25,  1860,  the 
city  conveyed  lot  No.  2,  by  a  deed  sub- 
ject to  the  following  conditions,  among 
others:  "  2.  The  front  line  of  the  build- 
ing which  may  be  erected  on  the  said 
lot  shall  be  placed  on  a  line  parallel  with, 
and  ten  feet  back  from,  said  Tremont 
Street.  *  *  *  5.  No  building  which  may 
be  erected  on  said  lot  shall  be  less 
than  three  stories  in  height,  *  *  *  or  be 
used  or  occupied  for  any  other  purpose 
or  in  any  other  way  than  as  a  dwelling- 
house,for  a  term  of  twenty  years  from  the 
1st  day  of  June,  I860."  This  lot  was 
subsequently  conveyed,  subject  to 
these  conditions,  to  the  defendants.  The 
remaining  lots  were  conveyed  by  the 
city  to  other  purchasers,  subject  to  the 
same  conditions.  These  conditions 
and  restrictions  were  inserted  by  the 
city  in  said  deeds,  to  establish  a  general 
plan  of  building  upon  all  the  lots,  for  the 

Eeneral  improvement  of  the  neighbor- 
ood,  and  lor  the  benefit  of  all  purchas- 
ers of  said  lots  who  should  derive  title 
to  the  same  through  said  city.  The 
houses  originally  built  upon  all  of  said 
lots  were  in  accordance  with  the  condi- 
tions and  restrictions;  and  the  front  line 
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of  each  of  said  houses  was  placed  on  a 
line  parallel  with,  and  ten  feet  back 
from,said  Treinont  Street.  The  plaintiff, 
one  of  the  owners  of  said  lots,  alleged  in 
his  bill  that  the  defendants  were  erect- 
ing a  wooden  addition  to  the  house  there- 
tofore built  on  said  lot  No.  2,  resting 
upon  the  ground,  fifteen  feet  wide,  and 
fifteen  feet  high,  extending  from  the  front 
line  of  the  house  theretofore  built  on  said 
lot  No.2  to  the  lineof  said  Tremont  Street, 
which  was  to  be  used,  in  connection  with 
the  lower  story  of  said  house  as  origin- 
ally built,  as  a  store.  As  soon  as  plain- 
tiff knew  that  the  work  was  in  progress, 
he  notified  the  defendants  that  he  fore- 
bade  them  to  erect  such  structure,  and 
requested  them  to  remove  it.  On  the 
hearing  a  decree  was  rendered,  requir- 
ing the  defendants  to  remove  such  por- 
tion of  said  wooden  addition  as  is  with- 
.  in  ten  feet  of  said  Tremont  Street.  On 
exceptions  the  condition  that  the  build- 
ing erected  should  be  placed  on  a  line 
parallel  with,  and  ten  feet  from  Tre- 
mont Street,  was  held  a  valid  restric- 
tion which  the  plaintiff  can  enforce,  and 
the  words  "for  the  term  of  twenty  years," 
in  the  fifth  condition,  are  limited  to 
that,  and  do  not  apply  to  the  former  con- 
dition. 

(Suffolk  Filed  May  7, 1887.) 

ON  report.  Decree  affirmed. 
Bill  in  equity,  filed  August  20,  1885,  by 
Miriam  P.  Hamlen  and  others,  infants,  by 
their  next  friend,  against  Honora  Werner  and 
.Charles  O.  Hunter,  to  restrain  the  erection  of 
an  addition  to  a  house  on  a  public  street  in  the 
city  of  Boston,  alleged  to  be  in  violation  of  a 
building  condition  contained  in  a  deed  of  said 
premises  from  the  city  of  Boston.  The  an- 
swer filed  by  defendants  alleged  that  the  re- 
strictions or  conditions  set  forth  in  the  deed  or 
conveyance  from  the  city  were  limited  to  a 
period  of  twenty  yearsfrom  the  year  1860;  and 
that  said  period  had  long  since  expired.  The 
case  was  heard  in  the  superior  court,  before 
Staples,  J.,  on  the  bill  and  answer  and  agreed 
facts,  substantially  as  follows: 

In  1860  the  city  of  Boston,  being  the  owner 
of  a  tract  of  land  on  Tremont  Street,  caused  it 
to  be  divided  into  eleven  building  lots;  and  a 
plan  thereof  was  made  and  duly  recorded.  On 
October  25,  1860,  the  city  conveyed  lot  No.  2 
on  said  plan  to  Lorenzo  A.  Hitchcock  and 
Samuel  Stubbs,  by  a  deed  subject  to  the  fol- 
lowing conditions  and  restrictions,  viz. : 

"  1.  All  taxes  and  assessments  which  have 
been  laid  or  assessed  upon  the  said  premises 
previous  to  execution  of  this  conveyance  shall 
be  paid  by  the  said  Hitchcock  and  Stubbs, 
their  heirs  and  assigns. 

"  2.  The  front  line  of  the  building  which 
may  be  erected  on  the  said  lot  shall  be  placed 
on  a  line  parallel  with,  and  ten  feet  back  from, 
said  Tremont  Street. 

"8.  The  building  which  may  be  erected  on 
the  said  lot  shall  be  of  a  width  equal  to  the 
width  of  the  front  of  the  said  lot. 

"4.  No  dwelling-house  or  other  building, 
except  the  necessary  outbuildings,  shall  be 
erected  or  placed  on  the  rear  of  said  lot. 
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"5.  No  building  which  may  be  erected  on 
said  lot  shall  be  less  than  three  stories  in  height, 
exclusive  of  the  basement  and  attic,  or  have 
an  L  of  more  than  three  stories  in  height;  nor 
shall  said  building  or  said  L  have  exterior 
walls  of  any  other  material  than  brick,  stone, 
or  iron,  or  be  used  or  occupied  for  any  other 
purpose  or  in  any  other  way  than  as  a  dwell- 
ing-house, for  the  term  of  twenty  years  from 
the  1st  day  of  June.  1860." 

The  title  to  this  lot,  subject  to  said  condi- 
tions and  restrictions,  by  several  mesne  convey- 
ances became  vested  in  the  defendant  Werner, 
who  now  owns  and  by  his  tenants  occupies  it 

The  city  of  Boston,  on  or  about  October  25. 
1860,  also  conveyed  lot  No.  4  on  said  plan  to 
said  Hitchcock  and  Stubbs,  by  a  deed  contain- 
ing conditions  and  restrictions  precisely  sim- 
ilar to  those  hereinbefore  set  forth. 

The  title  to  this  lot,  by  several  mesne  con- 
veyances, subject  to  said  conditions  and  re- 
strictions, became  vested  in  the  plaintiffs. 

The  city  of  Boston  has  at  divers  times  be- 
fore the  filing  of  plaintiffs'  bill  conveyed  away 
all  the  remaining  lots  shown  on  said  plan,— 
thirteen  in  number, —and  has.in  its  deeds  of  said 
lots,  inserted  conditions  and  restrictions  exactly 
similar  to  the  conditions  and  restrictions  above 
set  forth.  Said  conditions  and  restrictions 
were  inserted  by  said  city  in  said  deeds  to  es- 
tablish a  general  plan  of  building  upon  all  the 
lots  shown  on  said  plan,  for  the  general  im- 
provement of  the  nighborbood,  and  for  the 
benefit  of  all  purchasers  of  said  lots  who 
should  derive  title  to  the  same  through  the 
city.  The  houses,  originally  built  .upon  all  of 
said  lots,  after  they  were  conveyed  by  said 
city,  were  all  built  in  accordance  with  said 
conditions  and  restrictions;  and  the  front  line 
of  each  of  said  houses  was  placed  on  a  line 
parallel  with,  and  ten  feet  back  from,  said 
Tremont  Street,  leaving  an  open  space  ten  feet 
in  depth  between  each  of  said  houses  and  said 
street 

At  the  time  of  filing  of  plaintiffs'  bill,  the 
defendants  were  erecting  a  wooden  addition  to 
the  house  heretofore  built  on  said  lot  No.  2, 
and  since  the  filing  of  the  bill  they  have  com- 
pleted the  erection  of  said  addition.  As  soon 
as  plaintiff  knew  that  the  work  was  in  pro- 
gress, he  notified  the  defendants  that  he  for- 
bade them  to  erect  said  structure,  and  re- 
quested them  to  remove  it. 

Said  addition  rests  upon  the  ground,  is  fif- 
teen feet  wide,  and  fifteen  feet  high,  and  ex- 
tends from  the  front  line  of  the  house  here- 
tofore built  on  said  lot  No.  2,  to  the  line  of 
said  Tremont  Street,  and  is  used,  in  connection 
with  the  lower  story  of  said  house  as  originally 
built,  as  a  store. 

The  court,  after  hearing,  entered  a  decree  or- 
dering said  addition  to  be  removed  within  thirty 
days,  and  reported  the  case  to  this  court. 

Messrs.  Thomas  J.  Gargan  and  P.  H. 
Keating,  for  defendants: 

I.  A  deed  should  be  so  construed  as  best  to 
give  effect  to  the  lawful  intent  of  the  parties 
to  the  deed. 

Pray  v.  Pierce,  7  Mass.  881;  Jamaica  Pond 
Aqueduct  Corp.  v.  Chandler,  9  Allen,  158, 167. 

In  ascertaining  the  intent  of  the  parties,  all 
parts  of  the  instrument  should  be  considered, 
and  the  deed  should  be  so  interpreted  that 
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every  clause  shall  have  full  operation  and 
effect,  if  it  can  be  done  consistently  with  the 
rules  of  law  and  the  manifest  intent  of  the  par- 
ties. 

Jamaica  Pond  Aqueduct  Corp.  v.  Chandler, 
supra. 

A  fair  construction  of  the  five  restrictions 
contained  in  the  defendant's  (Werner's)  deed, 
and  a  careful  consideration  of  the  last  clause 
in  the  fifth  of  said  restrictions,  shows  that  the 
intent  of  the  parties  to  the  original  deed,  dated 
October  25,  1860.  was  that  the  second  of  said 
restrictions  should  cease  to  have  force  after 
the  expiration  of  twenty  years  from  the  1st 
day  of  June,  1860.  It  is  reasonable  to 
assume  that  the  parties  to  the  deed  of  1860 
had  in  mind  the  probability  that  the  land  in 
question  would  some  timeabe  required  for  busi- 
ness purposes,  and,  with  that  in  view,  limited 
the  time  during  which  said  restrictions  would 
be  valid  to  twenty  years  from  the  1st 
day  of  June,  1860.  If  such  was  the  pur- 
pose for  which  said  parties  placed  a  limit 
of  twenty  years  upon  said  restrictions,  can  it 
be  said  that  said  parties  intended  that,  after 
the  expiration  of  twenty  years  from  June  1, 
1860,  all  the  premises  might  be  used  for  busi- 
ness or  trade,  except  the  space  of  ten  feet  back 
from  Tremont  Street,  mentioned  in  the  second 
of  said  restrictions,  which  is  the  most  valuable 
part  of  said  premises  for  business  purposes? 
We  are  not  ignorant  of  the  decision  in  Keen- 
ing v.  AyUng,  126  Mass.  404;  but  we  believe 
that  that  decision  does  not  go  so  far  as  to  hold 
that  after  the  expiration  of  twenty  years  from 
the  1st  day  of  June,  1860,  no  structure 
can  be  erected  in  said  space  of  ten  feet  back 
from  said  Tremont  Street.  We  therefore  re- 
spectfully submit  that  the  second  of  said  re- 
strictions contained  in  defendant's  (Werner's) 
deed  cannot  now  be  enforced  against  the  de- 
fendant. 

II.  Even  assuming,  for  the  purpose  of  ar- 
gument, that  said  restrictions  do  not  cease  to 
be  of  force  after  the  expiration  of  twenty  years 
from  the  1st  day  of  June,  1860,  they  are 
against  the  policy  of  the  law,  and  therefore 
void.  It  is  a  total  and  perpetual  prohibition 
of  carrying  on  any  mechanical,  manufactur- 
ing, or  mercantile  business  upon  the  granted 
premises.  If  we  assume  that  said  restrictions 
are  not  limited  in  duration,  they  purport  to 
exclude  everybody,  at  all  times,  from  carrying 
on  any  kind  of  trade  or  business  on  any  land 
within  ten  feet  back  from  said  Tremont 
Street,  and  lying  between  Northampton  and 
Camden  streets.  They  discourage  industry 
and  enterprise,  are  in  restraint  of  trade,  and 
therefore  void. 

Pierce  v.  Fuller,  8  Mass.  228;  Alger  v. 
Thacher,  19  Pick.  51;  Taylor  v.  Blanehard,  18 
Allen.  870;  Hinde  v.  Cray,  1  Man.  &  G.  195; 

1  Scott,  N.  R  128;  4  Jur.  892;  Oreen  v.  Price, 
18  M.  &  W.  695;  9  Jur.  857;  14  L.  J.  Exch. 
105. 

We  do  not  deny  that  every  owner  of  real 
property  has  the  right  so  to  deal  with  it  as  to 
restrain  its  use  by  his  grantees  within  such 
limits  as  to  prevent  its  appropriation  to  pur- 
poses which  will  impair  the  value  or  diminish 
the  enjoyment  of  the  land  which  he  retains. 
But  such  restriction  must  be  exercised  reason- 

2  Mass. 


ably,  and  with  a  due  regard  to  public  policy, 
and  without  creating  any  unlawful  restraint 
of  trade. 

Homer  v.  Aihford,  8  Bing.  822. 

III.  If  we  assume  that  the  limit  of  time 
stated  in  the  fifth  of  said  restrictions  has  no 
connection  with  the  second  of  said  restrictions, 
the  defendant  Werner  will  be  permanently  re- 
strained from  using  said  space  of  ten  feet  back 
from  said  Tremont  Street,  for  any  other  pur- 
pose than  as  a  kind  of  lawn.  Thus  the  second 
of  said  restrictions  becomes  a  perpetual  bur- 
den upon  the  land,  and  upon  subsequent  land- 
owners. The  law  does  not  favor  restrictions 
of  any  kind  upon  the  use  of  land,  and,  least  of 
all,  such  perpetual  restrictions. 

HubbeU  v.  Warren,  8  Allen,  178. 

Said  restrictions,  even  if  not  actually  void, 
are  so  unreasonable  and  so  far  against  public 
policy  that  they  should  not  be  enforced  in  a 
court  of  equity. 

1  Story,  Eq.  p.  769. 

Mr.  C.  W.  Turn  er,  for  plaintiffs: 

A  right  to  have  the  restrictions  complied 
with  was  acquired  by  each  grantee  of  one  of 
said  lots  from  said  city,  in  the  nature  of  an 
easement  which  he  or  bis  successors  in  title 
could  enforce  in  equity  against  the  grantee  of 
any  other  one  of  said  lots,  or  his  successors  in 
title. 

Sharp  v.  Ropes,  110  Mass.  885;  Whitney  v. 
Union  R.  Co.  11  Gray,  865;  Parker  v.  Nightin- 
gale, 6  Allen,  841;  Limee  v.  Mixer.  101  Mass. 
580. 

Iu  Sanborn  v.  Bice,  129  Mass.  895,  a  precisely 
similar  restriction  was  construed,  and  defend- 
ant ordered  to  remove  an  addition  which  he 
had  made  to  his  house,  which  brought  its  front 
line  nearer  to  the  street  than  it  was  as  origin- 
ally constructed.  Therefore  the  restriction 
in  this  case  must  relate  to  any  addition  which 
defendants  may  make  to  the  building  origin- 
ally erected,  and  is  not  limited  in  its  operation 
to  the  placing  the  front  line  of  said  building, 
when  first  built,  at  a  proper  distance  from 
Tremont  Street. 

It  is  no  objection  to  the  restriction  which 
plaintiffs  seek  to  enforce  that  it  creates  a  per- 
petual servitude  upon  defendant's  property, 
and  prevents  forever  the  use  of  a  part  of  his 
land  for  building  purposes.  Rights  of  way. 
rights  to  light  and  air,  and  rights  to  have  land 
remain  unbuilt  upon,  unlimited  in  time,  but 
which  touch  or  concern  the  dominant  estate, 
are  among  the  most  common  forms  of  ease- 
ments created  by  restrictions  in  deeds,  and  have 
often  been  before  the  courts. 

Payson  v.  Bvrnham,  141  Mass.  547,  2  New 
Eng.  Rep.  687;  Brooks  v.  Reynolds,  106  Mass. 
81;  Norcross  v.  James,  140  Mass.  188,  1  New 
Eng.  Rep.  827;  Sanborn  v.  Rice,  129  Mass.  895. 

The  addition  built  by  defendant  is  in  vio- 
lation of  restriction  No.  2  in  the  deed  of  de- 
fendant's lot. 

Bag-nail  v.  Davie*,  140  Mass.  77,  1  New  Eng. 
Rep.  88;  Sanborn  v.  Rice,  129  Mass.  887;  Man- 
ners v.  Johnson,  1  Ch.  Div.  673;  Limee  v.  Mixer, 
101  Mass.  526. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  condition  that  "the  front  line  of  the 
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building  which  may  be  erected  on  the  said  lot 
shall  be  placed  on  a  line  parallel  with,  and  ten 
feet  from,  the  said  Tremont  Street"  is  a  valid 
restriction,  which  the  plaintiff  can  enforce. 
Sanborn  v.  Rice,  129  Mass.  895;  BagnaU  v.  Da- 
vies,  140  Mass.  76,  1  New  Eng.  Rep.  88:  Linzee 
v.  Mixer,  101  Mass.  578;  Peek  v.  Conway,  119 
Mass.  546. 

The  words'  "  for  the  term  of  twenty  years 
from  the  1st  day  of  June,  I860,''  in  the 
fifth  condition,  are  limited  to  that,  and  do  not 
apply  to  the  second,  which  the  plaintiff  relies 
upon.    Keening  v.  Ay  ling,  126  Mass.  404. 

There  can  be  no  question  that  the  defendants' 
building  is  prohibited  by  the  restriction. 

Decree  affirmed. 


James  GULLINE 

v. 

CITY  OF  LOWELL.* 

Where  a  boy  seven  years  of  age  was 

passing,  with  his  father  and  younger 
sister,  over  a  bridge  in  the  city  of  Low- 
ell, across  the  Merrimack  River,  about 
eight  o'clock  in  the  evening,  and.  upon 
being  told  by  the  father  to  cross  to  his 
other  side  and  take  hold  of  the  little 

f fart's  band,  he  said,  "  I  will,  father;  but 
will  clip  this  post  first;"  meaning  there- 
by that  he  would  hug  the  post,  which 
was  latticed,  and  one  boys  had  been  ac- 
customed to  climb;  and,  his  father  mak- 
ing no  objection,  he  attempted  to  do  so, 
but  slipped  through  a  hole  in  the 
bridge,  about  eleven  inches  square,  s>nd 
was  drowned;  and  it  appeared  that 
the  city  had  reasonable  notice  of  the  de- 
fect in  the  bridge,  and  that  the  hole  ex- 
isted where  braces  of  the  bridge  went 
down  between  the  carriage-way  and  the 
part,  of  the  bridge  used  by  foot-passen- 
gers,—in  an  action  by  the  father,  as  ad- 
ministrator of  the  estate  of  the  deceased, 
to  recover  damages  under  the  provisions 
of  Pub.  Stat.  chap.  52,  §  15,  it  was  held 
that  the  boy  was  a  traveler,  and  did  not 
cease  to  be  one  when  he  stepped  aside 
for  an  instant  to  clasp,  in  play,  the  post 
in  the  highway  and  almost  in  his  path; 
and  that  the  court  committed  no  error 
in  refusing  to  rule  that  there  was  no 
evidence  of  due  care  on  the  part 
of  the  plaintiff  or  of  bis  intestate. 

(Middlesex  Filed  May  10, 1887.) 

ON  report.  Judgment  for  plaintiff  on  the  find- 
ing. 

Action  of  tort  brought  by  James  Gulline, 
as  administrator  of  the  estate  of  his  minor  son, 
Robert  Gulline,  to  recover  damages  under  the 
provisions  of  Pub.  Stat.  chap.  52,  §  17,  by 
reason  of  the  death  by  drowning  of  said  Rob- 
ert Gulline  on  June  7,  1884,  occasioned  by  an 
alleged  defect  in  a  bridge  known  as  Central 
Bridge,  over  the  Merrimack  River,  in  Lowell, 


*8ee  Oil  City  &  Petroleum  Bridge  Co.  v.  Jackson 
(Pa.),  5  Cent.  Rep.  824 ;  and  note  to  Chrystal  v.  Troy 
&  Boston  R.  R.  Co.  (N.  Y.),  7  Cent.  Rep.  246,  in  ref- 
erence to  negligence  in  the  case  of  children. 
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tried  in  the  superior  court,  before  Blodgett, 
J.,  without  a  jury. 

The  court  found  the  following  facts  :  That 
there  is  in  the  city  of  Lowell  a  bridge  across 
Merrimack  River  known  as  Central  Bridge, 
which  the  defendant  is  by  law  bound  to  keep 
in  repair;  that  there  was  a  defect  or  want  of 
repair  in  said  bridge,  as  hereinafter  set  forth, 
and  that,  by  reason  of  said  defect  or  want  of 
repair,  the  life  of  said  Robert  Gulline  was  lost 
on  June  7,  1884;  that  the  defendant  had  pre- 
vious reasonable  notice  of  the  said  defect  or 
want  of  repair;  that,  within  the  time  required 
by  law,  due  notice  in  writing  was  given  to  de- 
fendant of  the  time,  place,  and  cause  of  said 
loss  of  life,  in  which  notice  damages  for  said 
loss  of  life  were  claimed  of  defendant ;  that 
said  bridge  is  built  of  iron,  468  feet  in  length, 
with  a  roadway  in  the  centre  thereof  82  feet  $► 
inches  wide,  and  a  footway  on  each  side  9 
feet  4  inches  wide,  and  6  inches  higher  than  the 
level  of  the  roadway;  that  upon  the  outside, 
on  both  sides  of  the  bridge,  there  is  an  iron 
fence  about  5  feet  high ;  that  along  the  whole 
length  of  the  bridge,  in  the  sidewalks  on  either 
side,  and  within  a  few  inches  of  the  roadway, 
there  are  latticed  iron  columns  about  10  inches 
square,  80  feet  in  height,  and  placed  at  a  dis- 
tance of  about  12  feet  apart;  from  the  top  of 
each  column  to  the  bottom  of  the  next  column 
on  the  same  side  of  the  bridge  there  are  par- 
allel diagonal  iron  braces  about  i  of  an  inch 
in  thickness  and  5  inches  wide  and  18  inches 
apart;  that  these  braces  run  through  the  plank- 
ing of  the  sidewalk  and  connect  with  the  col- 
umns under  the  same;  other  than  these  posts 
or  braces  there  is  no  obstruction  between  the 
sidewalk  and  the  roadway;  that  the  flooring 
of  the  footways  was  of  two-inch  Georgia  pine 
planking;  that  the  space  between  the  separate 
pairs  of  diagonal  braces,  placed  at  regular  dis- 
tances apart,  was  large  enough  for  a  horse  and 
carriage  to  have  been  driven  from  the  road- 
way on  to  the  footway;  that  when  the  plank 
sidewalk  was  laid,  where  these  braces  went 
through  the  same,  slots  were  cut  into  one  side 
of  the  planks  so  that  the  same  could  be  put 
down  around  the  said  braces,  and  that  upon 
three  sides  between  the  two  parallel  diagonals 
comprising  one  set  of  braces  there  was  nothing 
to  support  the  planking;  that,  at  a  distance  of  7 
inches  southerly  from  one  of  these  latticed  iron 
posts  which  Is  herein  referred  to,  and  on  the 
west  side  of  the  bridge  where  two  parallel  di- 
agonal braces  (which  were  llf  inches  apart 
from  each  other)  went  through  the  planking 
to  connect  with  the  latticed  iron  pillar,  by  bolts 
underneath  the  planking,  there  was  a  hole  in 
the  planking  of  the  bridge,  11  inches  square, 
between  the  braces,  which  had  been  made  by 
the  breaking  in  of  the  planking;  that  through 
this  hole  the  said  Robert  fell  into  the  river  be- 
low and  was  drowned;  that  said  hole  consti- 
tuted a  defect  or  want  of  repair,  of  which  the 
defendant  had  reasonable  notice,  as  aforesaid; 
and  that  this  hole  had  existed  at  least  for  sev- 
eral weeks  prior  to  the  accident;  and  that,  in 
respect  of  this  hole,  the  bridge  was  faulty  in 
construction.  That  the  plaintiff's  intestate, 
who  was  seven  years  of  age,  and  a  bright 
boy  for  his  years,  resided  with  his  father 
in  a  part  of  Lowell  called  Centralville,  which 
was  on  the  north  side  of  the  river,  the  city 
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proper  being  situated  on  the  south  side,  and 
the  plaintiff  had  frequently  passed  over  the 
bridge;  that  there  was  nothing  to  intercept  the 
view  of  this  hole  except  as  herein  stated,  but 
neither  the  father,  mother,  nor  the  son  knew  of 
any  hole  or  defect  in  the  bridge. 

The  defendant  claimed  that  the  plaintiff's 
evidence  was  not  sufficient  in  law  to  support 
the  burden  of  proving  due  care  on  the  part  of 
the  plaintiff's  intestate,  or  on  the  part  of  those 
in  charge  of  him. 

Upon  the  question  of  proving  due  care,  the 
plaintiff  introduced  the  following  evidence, 
which  was  all  the  evidence  introduced  by  the 
plaintiff  on  that  point  : 

James  Gulline,  the  plaintiff,  testified  as  fol- 
lows. On  June  7,  1884,  about  eight  o'clock 
in  the  evening,  I  was  going  home  to  Central- 
ville,  which  is  on  the  north  side  of  the  river, 
with  my  wife,  my  little  girl  three  years  old, 
and  my  rou  Robert,  who  was  seven  years  old; 
the  little  girl  began  to  cry  just  before  we  got 
on  the  bridge,  and  wanted  her  mother  to  carry 
her.  I  said  to  the  mother,  "You  go  on  the 
other  side  of  the  bridge,  and  she  will  walk  with 
me  well  enough."  The  mother  then  crossed 
to  the  east  side  of  the  bridge,  and  left  me  with 
the  two  children,  the  little  boy  on  the  right 
hand  and  the  little  girl  on  the  left,  on  the  side- 
walk on  the  west  side.  Going  over  the  bridge 
the  little  girl  began  to  cry,  and  I  said,  "Rob- 
ert, go  around  the  other  side  and  take  hold  of 
the  Tittle  girl's  hand,"  and  he  said,  "I  will, 
father;  but  I  will  clip  this  post  first  (and  that 
is  bugging)."  (The  post  indicated  was  the  oue 
near  the  hole  above  described).  And  he  did 
go,  and  I  walked  directly  on,  and  looked 
around  after  going  three  or  four  yards,  and 
there  was  no  boy  to  be  seen.  I  went  directly 
home  and  found  the  boy  was  not  there,  and 
after  some  conversation  with  my  wife  I  went 
to  look  where  I  left  the  boy,  and  saw  the  hole. 

Upon  cross  examination  Mr.  Gulline  testi- 
fied: I  have  lived  in  Centralville  for  twelve 
months.   The  boy  lived  with  me  all  the  lime. 

1  crossed  the  bridge  every  day  to  work.  Boy 
left  me  when  I  was  about  fourteen  yards  on 
the  bridge.  He  had  hold  of  my  right  hand. 
Said  he  wanted  to  "clip  the  post"  (or  throw 
his  arms  around  it— call  it  hugging).  The  post 
is  a  latticed  post  where  the  boys  had  been  ac- 
customed to  climb.  I  was  nearly  opposite  the 
post  when  he  spoke  of  clipping  it  and  left  my 
aide.  I  didn't  see  him  any  more.  I  did  not 
glance  about,  but  went  three  or  four  yards  and 
looked  around.  I  made  no  inquiry  about  the 
boy's  disappearance.  Saw  no  ppening  at  that 
time.  Went  directly  home.  Arrived  there 
between  nine  and  ten  o'clock.  Waited  some 
twenty  minutes  or  more  for  my  wife.  I  stayed 
in  the  house  a  half  hour,  and  then  went  to  the 
hole  and  then  to  the  police  station.  At  the  en- 
trance to  the  bridge  there  is  an  electric  light, 
and  another  electric  light  a  short  distance  f  rOm, 
and  nearly  over,  this  hole. 

The  father  made  no  objection  to  the  boy 
"clipping"  the  post,  though  he  knew  the  boy 
intended  so  to  do.  Between  the  time  when 
the  boy  let  go  the  father's  hand  and  the  time 
when  the  father  looked  around,  the  boy  went 
through  the  hole  in  the  bridge. 

Upon  this  evidence,  and  upoh  the  facts 
found  by  the  court  as  hereinbefore  stated,  the 
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defendant  asked  the  court  to  rule  that  the  said 
evidence  of  plaintiff  was  insufficient  in  law 
to  show  the  due  care  required  to  maintain  the 
action,  and  that  there  was  no  evidence  of  due 
care  on  the  part  of  the  plaintiff,  or  his  intes- 
tate, or  those  in  charge  of  said  intestate.  The 
court  declined  so  to  rule,  and  the  defendant 
duly  excepted. 

The  court  found  for  the  plaintiff,  and  as- 
sessed damages  in  the  sum  of  $500,  and,  at  the 
request  of  the  defendant,  reports  the  case  for 
the  determination  of  the  supreme  judicial 
court.  If,  as  matter  of  law,  the  court  should 
have  ruled  as  requested  by  the  defendant,  judg- 
ment is  to  be  entered  for  the  defendant;  other- 
wise, judgment  for  the  plaintiff  on  the  finding. 

Mr.  William  F.  Courtney,  for  defendant: 

I.  It  appears  that  in  the  plank  walk,  and 
between  the  driveway  for  carriages  and  the 
part  of  said  walk  used  by  foot  passengers  on 
either  side  of  the  bridge,  there  is  a  space  occu- 
pied by  iron  braces  to  sustain  the  bridge,  and 
not  used,  and  clearly  not  intended,  for  passen- 
gers ;  that  although  this  space  is  nearly  all 
covered  with  boards  or  planks,  yet  there  was  a 
hole  where  the  braces  went  down,  and  that 
the  deceased,  while  amusing  himself  by  climb- 
ing up,  sliding  down,  or  hugging  the  post  or 
the  braces,  fell  through  the  hole  and  was 
drowned,  as  he  might  have  been  had  he  tried 
to  hang  by  the  outside  railing  and  lost  his  hold. 

II.  Travelers  are  to  use  due  diligence  to 
avoid  accidents;  and  towns  are  to  keep  the 
highways  in  such  condition  that  travelers  using 
such  care  may  go  safely.  The  safety  and  con- 
venience required  to  be  secured  for  the  public 
ways  relate  only  to  their  use  as  ways  for  the 
purpose  of  travel  thereon. 

Howard  v.  Bridgewater,  16  Pick.  189  ;  Com- 
mon.wealth  v.  Wilmington.  105  Mass.  599  ;  Ma- 
comber  v.  Taunton,  100  Mass.  255. 

The  plaintiff's  intestate  was  not  using  the 
traveled  walk  at  the  time  of  the  accident,  and 
was  careless  and  negligent  in  being  where  he 
was  at  the  time. 

It  is  only  those  who  are  using  the  road  or 
walk  for  legitimate  purposes,  in  the  usual  and 
ordinary  mode,  that  can  claim  indemnity  of  a 
town  for  injuries  caused  solely  by  defects  in 
the  highway,  or  by  the  combined  effect  of  such 
defects  and  pure  accident. 

Richards  v.  Enfield,  18  Gray,  344;  Common- 
wealth v.  Wilmington,  105  Mass.  599. 

The  act  of  the  plaintiff's  intestate  at  the  time 
of  the  accident  was  an  improper  and  unau- 
thorized use  of  the  highway,  which  occasioned 
or  contributed  to  the  accident.  He  was  not 
using  the  bridge  or  way  for  a  purpose  for  which 
the  city  was  bound  to  erect  and  maintain  it. 
His  improper  and  unauthorized  use  of  the 
bridge  shows  that  he  was  not  using  due  care 
at  the  time  of  the  accident,  and  hence  cannot 
recover  in  this  action,  even  though  the  bridge 
was  defective. 

Stiekney  v.  Salem,  8  Allen,  874. 

III.  The  rule  is  established  that  an  infant  is 
bound  to  a  degree  of  care  proportioned  to  its 
age  and  discretion  merely. 

15  Wall.  401  (82  U.  S.  bk.  21,  L.  ed.  114) ; 
17  Wall.  657  (84  U.  S.  bk.  21,  L.  ed.  745); 
Munn  v.  Reed,  4  Allen,  481. 

Contributory  negligence  has,  however,  been 
attributed  to  a  child  of  six  years. 
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McMahon  v.  Northern  Cent.  R.  Co.  39  Md. 
438;  Baltimore  <&  0.  R.  R.  Co.  v.  Schwindling, 
101  Pa.  258  ;  47  Am.  Rep.  706;  Tight  v.  Lowell, 
119  Mass.  472. 

Playing  in  the  street  or  highway  is  contrib- 
utory negligence  on  the  part  of  children,  which 
will  bar  an  action. 

Slinson  v.  City  of  Gardiner,  42  Me.  248  ; 
Tight  v.  Lowell,  119  Mass.  472;  Blodgett  v.  Bos- 
ton, 8  Allen,  287. 

IV.  An  infant  is  not  mi  jurie.  He  belongs 
to  another,  to  whom  discretion  in  the  care  of 
his  person  is  confided.  That  person  is  keeper 
and  agent  for  this  purpose;  and  in  respect  to 
third  persons  his  act  must  be  deemed  that  of 
the  infant:  his  neglect,  the  infant's  neglect. 
The  prevailing  doctrine  is  that  where  an  in- 
fant is  of  such  tender  years  as  to  be  non  sui 
juris,  the  negligence  of  the  parent  or  one  in 
loco  parentis,  contributing  to  the  injury,  is  im- 
putable to  the  child,  and  will  prevent  a  recov- 
ery by  such  child  or  its  personal  representa- 
tive. This  doctrine  holds  good  in  Massachu- 
setts. 1 

Hartfidd  v.  Roper,  21  Wend.  615;  Cosgrovev. 
Ogden,  49  N.  Y.  255;  Ihl  v.  j&d  St.  <fe  O.  St. 
R.  R.  Co.  47  N.  Y.  823 ;  Lynch  v.  Smith.  104 
Mass.  52;  Gibbons  v.  Williams,  185  Mass.  888  ; 
Wright  v.  Maiden  <&  M.  R.  R.  Co.  4  Allen,  288; 
Callahanv.  Store,  9  Allen,  401;  Zoebischv.  Tar- 
bell,  10  Allen,  885;  Meeks  v.  8.  P.  R.  R.  Co. 
52  Cal.  602;  88  IU.  441;  27  Ind.  518;  46  Ind. 
25:  88  N.  Y.  445. 

V.  This  case  shows  that  the  child  stopped  on 
the  bridge,  and  went  outside  of  the  ordinary 
traveled  part  thereof  to  play,  and,  further,  that 
this  was  done  with  the  consent  and  approval 
of  the  parent.  Defendant  contends  that  this 
was  negligence,  both  in  the  parent  and  child, 
which  precludes  recovery  in  this  action. 

In  order  to  sustain  an  action  for  the  negli- 
gence of  the  defendant,  whereby  the  plaintiff 
is  alleged  to  have  sustained  injury,  it  must  ap- 
pear that  the  injury  did  not  occur  from  any 
want  of  ordinary  care  on  the  part  of  the  plain- 
tiff, either  in  whole  or  in  part. 

Robinson  v.  Cone,  22  Vt.  218;  Murphy  v. 
Deane,  101  Mass.  455. 

Where  an  injury  has  occurred  to  a  child,  and 
there  is  no  evidence  that  the  child  was  using 
care,  he  cannot  recover. 

Stock  v.  Wood,  186  Mass.  858. 

The  plaintiff  cannot  recover  if  all  the  evi- 
dence in  the  case  is  equally  consistent  with 
either  care  or  negligence  on  his  part. 

Crafts  v.  Boston,  109  Mass.  519;  Smith  v. 
First  Nat.  Bank  of  Westfield,  99  Mass.  605. 

VI.  As  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  that  he  used  due  care,  if  the  evi- 
dence on  his  part  has  no  tendency  to  show  it, 
or  tends  to  show  that  he  was  careless,  it  is 
competent  for  the  court  in  such  a  case  to  di- 
rect a  verdict  for  the  defendant. 

Haekettv.  Middlesex  Mfg.  Co.  101  Mass.  101; 
Jlinckley  v.  Cape  Cod  R.  R.  Co.  120  Mass.  257, 
262;  Crafts  v.  Boston,  109  Mass.  519.  I 

Messrs.  D.  S.  &  O.  F.  Richardson,  for 
plaintiff: 

The  burden  is  upon  the  plaintiff  to  show  that 
the  intestate,  at  the  time  of  the  accident,  was 
exercising  due  care. 

Mayo  v.  Boston  &  M.  R.  R.  104  Mass.  187. 

The  burden  may  be  sustained  by  proving 
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facts  and  circumstances  from  which  due  care 
may  be  inferred. 

Cook  v.  Metropolitan  R.  R.  Co.  98  Mass.  361. 
Commonwealth  v.  Boston  &  L.  R.  R.  126  Mass. 
69. 

The  facts  that  the  accident  happened  in  the 
night  time  and  that  the  hole  was  in  the  side- 
walk, taken  in  connection  with  its  location  rela- 
tive to  other  parts  of  the  bridge,  were  sufficient 
to  justify  a  finding  that  the  intestate  was  in  the 
exercise  of  due  care  at  the  time  of  the  accident; 
because  the  defect  was  such  and  so  situated 
that  it  would  not  be  observed  by  a  boy  seven 
years  old,  exercising  that  degree  of  care  which 
the  law  requires  of  Doys  of  that  age. 

Priest  v.  Nichols,  116  Mass.  401;  Elkintv. 
Boston  &  A.  R.  R.  115  Mass.  190;  Adams  v. 
Carlisle,  21  Pick.  146 ;  Huddleston  v.  Lowell 
Machine  Shop,  106  Mass.  282.  See  also  Smith  v. 
Smith,  2  Pick.  621;  ButterfUld  v.  Forrester,  6 
East.  43;  Flower  v.  Adam,  2  Taunt.  814:  White 
v.  Winnisimmet  Co.  7  Cush.  155;  Holly  v.  Bo$- 
ton  Gas  Light  Co.  8  Gray,  188:  Hinckley  v.  Cape 
Cod  R.  R.  Co.  120  Mass.  257;  Mahoney  v.  Met- 
ropolitan R.  R.  Co.  104  Mass.  78;  Butter. field  v. 
Western  R.  R.  Corp.  10  Allen,  582. 

In  the  case  at  bar,  reasoning  from  the  fact 
that  when  the  son  was  last  seen,  a  few  seconds 
before  the  accident,  he  was  in  the  exercise  of 
due  care,  the  court  might  legally  presume,  in 
the  absence  of  evidence,  direct  or  otherwise, 
of  negligence,  that  he  continued  to  exercise 
due  care  up  to  the  time  when  he  fell  through 
the  bridge.  Sir  William  Jones  defines  due  care 
to  be  that  degree  of  care  which  every  person 
of  common  and  ordinary  prudence  takes  of 
his  own  concerns;  and  the  accuracy  of  the 
definition  has  never  been  questioned. 

Since  the  mere  fact  that  a  person  receives 
bodily  injury  is  not  in  itself  any  evidence  of 
due  care  or  of  negligence,  then  in  those  cases 
where  there  are  no  facts  or  surrounding  cir- 
cumstances directly  connected  with  the  injury 
itself  from  which  due  care  can  be  logically 
inferred,  why  may  it  not  properly  be  held  that 
the  party  upon  whom  rests  the  duty  of  prov- 
ing due  care  sustains  that  burden  by  inference 
from  the  fact  that  every  person  of  common 
and  ordinary  prudence  takes  due  care  in  re- 
spect to  all  matters  in  which  he  is  concerned? 
The  burden  i  is  upon  an  executor  to  prove 
the  sanity  of  the  testator,  and  yet,  in  all  cases 
where  there  is  no  evidence  at  all  upon  that  is- 
sue, there  is  a  presumption  of  sanity  which 
alone  is  sufficient  to  prove  the  fact.  The  pre- 
sumption must  rest  partly  upon  the  fact  that 
the  great  majority  of  people  are  sane.  The 
presumption  that  every  man  acts  honestly  in 
any  given  transaction  (Hatch  v.  Bayley,  12 
Cush.  27)  can  only  be  sustained  upon  the 
ground  that  the  great  majority  of  men  are  hon- 
est in  their  dealings.  The  presumption  of  due 
care  may,  with  equal  soundness,  rest  upon  the 
fact  that  the  great  majority  of  people  are  care- 
ful in  respect  to  their  own  concerns.  There 
was  no  evidence  of  any  negligence  on  the  part 
of  the  parents  of  the  intestate. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court. 

The  only  question  in  these  exceptions 
is  whether  the  court  erred  in  refusing  to  rule 
that  there  was  no  evidence  of  due  care  on  the 
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part  of  the  plaintiff  or  of  his  intestate.  There 
was  evidence  of  the  conduct  of  the  parties, 
and  that  is  evidence  upon  the  Question  of  due 
care.  There  was  certainly  direct  evidence 
tending  to  show  that  until  the  boy  left  his 
father's  side,  an  instant  before  the  injury,  both 
were  in  the  exercise  of  ordinary  care ;  and 
from  which,  unless  controlled  by  other  evi- 
dence, a  jury  might  have  inferred  that  there 
had  been  no  negligence  on  the  part  of  either  of 
them.  The  manner  and  circumstances  in 
which  the  plaintiff's  intestate  left  his  father's 
side  form  part  of  their  conduct,  and  of  the 
facts  from  which  their  care  or  negligence  is  to 
be  inferred  by  the  jury,  unless  they  were  of 
such  a  character  as  to  be  obviously  and  neces- 
sarily inconsistent  with  ordinary  prudence. 
The  court  cannot  say,  as  matter  of  law,  that 
for  a  boy  seven  years  of  age  to  step  aside  and 
•clasp  a  post  he  is  passing,  or  for  his  father,  in 
whose  care  he  is,  not  to  forbid  him  to  do  it, 
is  negligence.  A  jury  would  be  justified  in 
finding  that,  under  the  circumstances,  they 
were  acts  natural  and  to  be  expected  in  boys 
and  their  fathers  of  ordinary  prudence. 

It  is  argued  that  the  boy  was  making  an  un- 
lawful use  of  the  highway,  and  that  the  father 
was  negligent  in  allowing  it;  and  several  cases 
sre  cited  where  persons  injured  were  debarred 
of  their  remedy  because  making  a  use  of  the 
highway  for  which  it  was  not  Intended ;  but, 
as  applied  to  the  case  at  bar,  they  afford  very 
little  aid  to  the  defendant.  It  was  decided  in 
Blodgett  v.  Boston,  8  Allen,  287  (which  is  af- 
firmed in  Tight  v.  Lowell,  119  Mass.  472),  that 
a  boy  using  the  highway  solely  for  the  purpose 
of  playing  could  not  recover  of  the  city  for  an 
injury  caused  by  a  defect  in  the  way.  But 
the  court  say:  "  We  by  no  means  intend  to  say 
that  a  child  who  receives  an  injury  caused  by 
a  defect  or  want  of  repair  in  a  road  or  street, 
while  passing  over  or  through  it,  would  be 
barred  of  all  remedy  against  a  town  merely 
because,  at  the  time  of  the  accident,  he  was 
also  engaged  in  some  childish  sport  or  amuse- 
ment There  would  exist  in  such  a  case  the 
important  element  that  the  person  injured  was 
actually  traveling  over  the  way.  But  this  ele- 
ment b  wholly  wanted  in  the  case  at  bar. 
We  have  here  the  naked  case  of  an  appropria- 
tion of  a  portion  of  a  public  street  to  a  use  en- 
tirely foreign  to  any  design  or  intent  to  pass 
or  repass  over  it  for  the  purpose  of  travel, 
within  the  meaning  of  the  statute.  It  is  to 
this  precise  case  that  we  confine  the  expression 
of  our  opinion. "  In  Lyons  v.  Inhabt.  of  Brook- 
line,  119  Mass.  491,  it  was  held  that  a  child 
could  not  recover,  who,  while  sitting  playing 
upon  the  sidewalk,  was  injured  by  the  act  of  a 
third  person.  In  SUekney  v.  Salem,  8  Allen,  874, 
it  was  held  that  a  person  could  not  recover  for 
injuries  caused  by  the  breaking  of  an  insuffi- 
cient railing,  occasioned  by  his  leaning  against 
it  while  lounging  upon  a  sidewalk.  In  Britton 
v.  Oummingion,  107  Masai  847,  the  plaintiff 
.recovered  for  damages  to  his  carriage  and 
hones,  although  he  had  left  his  carriage  and 
was  engaged  in  picking  berries  by  the  side  of 
the  road.  The  court  say  :  "  There  can  be  no 
doubt  that  a  traveler  on  the  highway  may  stop 
his  horse,  alight  from  his  carriage,  and  employ 
himself,  while  out  of  his  carriage,  in  acts  that 
have  no  connection  with  his  journey  or  his 
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purpose.  Such  a  position  and  such  employ- 
ment, for  a  reasonable  time,  would  not  of  it- 
self deprive  him  of  his  rights  as  a  traveler." 
In  Hunt  v.  Salem,  121  Mass.  294,  a»boy  on  his 
way  home  crossed  the  street  to  look  at  toys  in 
a  shop  window,  and  stood  looking  at  them  four 
or  five  minutes,  and  was  injured  as  he  turned 
away  to  resume  his  walk.  It  was  held  that  he 
could  recover. 

In  the  case  at  bar,  the  boy  was  a  traveler, 
and  did  not  cease  to  be  one  when  he  stepped 
aside  for  an  instant  to  clasp  in  play  a  post 
in  the  highway,  and  almost  in  his  path.  The 
act  was  a  natural  and  ordinary  incident  of 
traveling. 

Judgment  for  Vie  plaintiff  on  the  finding. 


Julia  B.  METCALF 
v. 

William  O.  WILLIAMS. 

Plaintiff,  on  November  22,  1888,  pur- 
chased 100  shares  of  railroad  stock 
through  the  defendant,  who  acted 
without  compensation.  On  December 
21,  1883,  the  defendant  ordered  the 
broker  through  whom  he  had  made 
the  first  purchase  on  account  of  the 
plaintiff  to  buy  100  shares  more  on 
sixty  days'  credit,  and  deposited  the 
first-purchased  shares  as  security. 
In  this  the  defendant  understood  him- 
self as  acting  under  instructions  from 
the  plaintiff.  On  December  81,  1888, 
the  plaintiff  asked  the  defendant  for 
evidence  of  her  title  to  stock  held  by 
him,  upon  which  he  wrote  and  deliv- 
ered to  her  the  following  order: 

"Boston,  Dec.  81,  1888. 
Charles  H.  Heath,  Esq.., 

21  Exchange  Place: 
Dear  Sir,— The  100  shares  of  N.Y.  &  N. 
E.  B.  R.  stock  you  purchased  for  me  No- 
vember 22,  for  which  you  have  been 
paid,  and  the  100  shares  vou  purchased 
for  me  December  21,  at  19f,  buyer  60,  re- 
ceiving from  me  the  100  shares  of  stock 
as  collateral  security,  were  bought  by 
me  for  Mrs.  Julia  B.  Metcalf.  Please 
deliver  the  stock  to  her  if  she  calls  for  it 
at  any  time,  and  oblige, 

Yours  very  truly, 

Wm.  O.  Williams.'' 

On  July  8, 1884,  the  plaintiff  ordered  the 
defendant  to  sell  her  stock,  supposing, 
as  she  testified,  that  she  had  the  origi- 
nal shares;  and  the  100  shares  regarded 
as  hers  by  the  defendant  were  sold  at  a 
loss.  The  transaction  set  forth  in  the 
order  was  not  repudiated  by  the  plain- 
tiff until  afterwards.  The  plaintiff 
having  sued  the  defendant  for  the 
alleged  conversion  of  the  100  shares, 
in  having  deposited  them  as  collateral 
security  upon  the  second  purchase,  it 
was  held  that  the  plaintiff  was  pre- 
sumed to  know  the  contents  of  the 
order,  and  as  she  made  no  objection  to 
the  defendant's  purchase  of  the  second 
100  shares,  or  to  the  use  of  the  first  100 
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shares  as  security,  she  ratified  the  de- 
fendant's action,  he  having  acted  in 
good  faith,  and  could  not  recover. 

(Suffolk  Filed  May  8. 1887.) 

ON  defendant's  exceptions.  Sustained. 
Action  of  tort  for  the  conversion  of  certain 
shares  of  corporate  stock. 

The  facts  appear  in  the  opinion. 
Mr.  Wilbur  H.  Powers,  for  defendant: 
The  order  given  by  defendant  was  the  evi- 
dence of  plaintiffs  title  to  the  stock  standing 
in  the  name  of  the  defendant.  "A  party  must 
be  presumed  to  know  the  contents  and  true 
meaning  of  a  written  instrument  which  he 
takes  as  evidence  of  title  or  of  contract." 

Freeman's  Nat.  Bank  v.  Savery,  127  Mass. 
79;  Coolidge  v.  Smith,  129  Mass.  558;  Nat. 
Bank  of  Commonwealth  v.  Law,  127  Mass.  72. 

In  Goodman  v.  Simonds,  20  How.  865  (61  U. 
S.  bk.  15,  L.  ed.  941),  Justice  Clifford  says: 
"Where  the  supposed  defect  or  infirmity  in 
the  title  of  the  instrument  appears  on  its  face 
at  the  time  of  its  transfer,  the  question  whether 
a  party  who  took  it  had  notice  or  not  is,  in  gen- 
eral, a  question  of  construction,  and  must  be 
determined  by  the  court  as  a  matter  of  law." 

Also  see  Andrews  v.  Pond,  18  Pet.  65  (88  U. 
S.  bk.  10.  L.  ed.  61);  Fowler  v.  Brantly,  14  Pet. 
818  (89  U.  8.  bk.  10.  L.  ed.  478). 

In  the  absence  of  fraud,  the  presumption  of 
knowledge  is  conclusive.  In  Monitor  Mut. 
Fire  Ins.  Co.  v.  Buffum,  115  Mass.  348.  Justice 
Welles  says:  "  The  defendant  having  thus  ac- 
cepted the  policies,  and  held  them  as  contracts 
binding  upon  the  insurance  company,  must  be 
taken  to  hold  them  according  to  the  terms 
which  they  express.  In  the  absence  of  fraud 
he  is  conclusively  presumed  to  assent  to  those 
terms.  He  cannot  be  permitted  to  qualify  his 
contract,  or  his  relations  to  the  subject-matter 
of  it,  by  asserting  and  proving  that  he  never 
read  the  writing,  and  was  ignorant  of  its  con- 
tents." 

Also  see  Grace  v.  Adams,  100  Mass.  505; 
Bice  v.  Dwight  Mfg.  Co.  2  Cush.  80. 

The  subsequent  conduct  of  the  plaintiff  in 
keeping  said  order  was  a  ratification  of  the 
acts  of  the  defendant  in  the  premises.  She  re- 
tained this  order  in  her  possession,  and  pro- 
duced it  at  the  trial. 

Foster  v.  Rockwell,  104  Mass.  167. 

If  the  defendant  exceeded  his  authority  in 
putting  up  stock  as  collateral,  to  purchase  for 
the  plaintiff  100  shares  more  of  the  same  stock 
on  December  21,  1888,  and  by  that  act  con- 
verted the  original  100  shares,  then,  by  accept- 
ing or  receiving,  the  order  of  December  81, 
1883,  without  objection,  the  plaintiff  ratified 
the  act  of  the  defendant,  made  it  her  own  act, 
and  undertook  to  profit  by  it. 

Matthews  v.  Fuller,  128  Mass.  446;  Shaw  v. 
Nudd,  8  Pick.  9;  Foster  v.  BockweU,  104  Mass. 
170;  Thayer  v.  While,  12  Met.  348;  Harrodv. 
McDaniels,  126  Mass.  418. 

It  is  not  a  correct  rule  of  law  to  take  the 
value  of  the  stock  at  the  time  it  was  pledged 
as  the  measure  of  damages.  The  true  rule  of 
damages  is  compensation  for  the  injury,  and 
no  more. 

Lowell,  Transf.  Stock,  239;  1  Suth.  Dam. 
chap.  8,  p.  17. 
430 


Messrs.  Perkins  ft  Lyman,  for  plaintiff: 
The  circumstances  under  which  the  order 
on  defendant's  broker  was  given  show  that  it 
was  written  by  the  defendant,  not  as  a  report 
to  the  plaintiff  of  the  manner  in  which  her 
funds  had  been  invested,  but  merely  as  "some- 
thing to  show  her  title"  "  if  anything  happened 
to  him."  The  plaintiff  would  not  naturally 
give  particular  attention  to  the  parenthetical 
clause  in  the  order  relating  to  the  pledging  of 
her  stock.  The  plaintiff  could  not  ratify  acta 
of  the  existence  of  which  she  was  ignorant; 
and  the  defendant,  being  aware  of  her  igno- 
rance, has  no  reason  to  complain.  The  plain- 
tiff was  under  no  obligation  to  acquainiber- 
self  with  the  defendant's  acts,  and  it  involves 
an  absurdity  to  argue  that,  if  she  had  only 
constructive  knowledge  of  the  pledging,  she 
must  at  once  disaffirm  it,  or  be  bound  by  her 
siience. 

Dickinson  v.  Conway,  12  Allen,  487.  4W; 
Combs  v.  Scott,  12  Allen,  498;  Mclntyre  v. 
Park,  11  Gray,  102;  Thacher  v.  Pray,  118 
Mass.  291. 

But  the  defendant's  neglect  to  inform  her  of 
the  pledging  of  the  stock  until  an  election  to 
approve  or  disapprove  could  not  avail  her,  and 
defeats  the  defendant's  right  to  construe  her 
silence  into  a  ratification. 

Amoryy.  Hamilton,  17  Mass.  109.  See  Stur- 
tenant  v.  Bobinson,  18  Pick.  175;  Baird  v. 
Williams,  19  Pick.  881. 

The  weight  to  be  given  to  any  evidence  of 
ratification  rested  exclusively  with  the  judge 
of  the  superior  court.  Any  other  questions 
presented  by  the  defendant  were  questions  of 
fact  decided  by  the  superior  court  upon  con- 
flicting evidence,  and  such  decision  cannot  be 
revised  by  this  court.  The  general  rule  that 
damages,  in  an  action  of  trover,  are  to  be  as- 
sessed according  to  the  value  of  the  property 
at  the  time  of  its  conversion,  is  too  well  settled 
for  the  citation  of  authorities. 

Holmes,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  of  tort  for  the  conversion 
of  100  shares  of  stock.  On  November  22, 
1883,  the  plaintiff  purchased  100  shares 
through  the  defendant,  who  acted  for  her  as  a 
friend,  without  pay.  On  December  21,  1888, 
the  defendant  ordered  the  broker  to  buy  100 
shares  more,  on  sixty  days'  credit,  and  depos- 
ited the  first-purchased  shares  as  security. 
This  deposit  is  the  conversion  relied  on.  The 
parties  disagreed  in  their  testimony  as  to  the 
defendant's  authority  to  make  this  purchase. 
On  December  31,  1888,  the  plaintiff  asked  the 
defendant  how  she  should  know,  if  anything 
happened  to  him,  that  she  had  any  stock.  He 
said  he  would  give  her  something  to  show  her 
title,  and  wrote  and  delivered  to  her  the  fol- 
lowing order,  viz. : 

"Boston,  Dec.  81, 1888. 

Chas.  H.  Heath,  Esq., 

21  Exchange  Place: 
Dear  Sir,— The  100  shares  of  N.  Y.  &  N.  B. 
R.  R.  stock  you  purchased  for  me  November 
22d,  for  which  you  have  been  paid,  and  the 
100  shares  you  purchased  for  me  Dec.  21st,  at 
19f,  buyer  60,  receiving  from  me  the  100 
shares  of  Btock  as  collateral  security,  were 
bought  by  me  for  Mrs.  Julia  B.  Metcalf. 
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Please  deliver  the  stock  to  ber  if  she  calls  for 
it  at  any  time,  and  oblige 

Yours  very  truly, 

Wm.  O.  Williams  " 
On  July  8, 1884,  after  some  dealings  by  the 
defendant  which  are  not  material  to  our  de- 
cision, the  plaintiff  ordered  the  defendant  to 
sell  her  stock,  supposing,  as  she  testified,  that 
she  bad  the  original  shares;  and  100  shares  re- 
garded as  hers  by  the  defendant  were  sold  at  a 
loss.  The  transaction  set  forth  in  the  order 
was  not  repudiated  by  the  plaintiff  until  after- 
wards. 

The  defendant  asked  the  court  to  rule  that 
if  the  facts  were  as  above  stated,  the  plaintiff 
was  presumed  to  know  the  contents  of  the  or- 
der; and  that  if  she  made  no  objection  to  the 
defendant's  purchase  of  the  second  100  shares, 
or  to  the  use  of  the  first  100  shares  as  security, 
she  had  ratified  the  defendant's  action,  he 
having  acted  in  good  faith  (as  on  the  findings 
he  must  be  taken  to  have  done).  The  judge 
declined  to  rule  as  requested,  found  that  the 
plaintiff  did  not  understand  the  contents  of 
the  order,  and  did  not  ratify  the  pledge  of  the 
first  100  shares,  and  found  that  the  plaintiff 
was  entitled  to  recover. 

We  are  of  opinion  that  the  rulings  requested 
should  have  been  given,  and  that  the  finding 
for  the  plaintiff  was  not  justified  in  view  of 
the  facts  above  stated.  It  is  true  that  the  or- 
der was  not,  in  a  strict  sense,  a  document  of 
title:  that  is  to  say,  the  plaintiff  did  not  get  her 
title  from  the  order,  but  had  it  before,  the 
original  purchase  having  been  made  for  her  as 
undisclosed  principal.  But  the  plaintiff  asked 
for  the  order  as  a  practical  means  of  establish- 
ing her  title  as  between  herself  and  the  de- 
fendant; and  she  accepted  it  as  purporting  to 
set  forth  his  statement  of  what  her  title  was 
as  against  him.  As  between  herself  and  the 
defendant,  if  she  refrained  from  reading  it,  she 
did  so  at  her  peril,  and,  in  the  absence  of 
fraud,  he  was  entitled  to  assume  that  she  had 
read  it  However,  we  do  not  gather  that  she 
denied  having  read  the  order,  but  only  that 
she  denied  having  understood  it.  If  we  are 
right,  the  plaintiff's  case  is  weaker  than  if  she 
had  not  read  the  order.  Whether  or  not  she 
was  bound  to  find  out  the  meaning  of  the  lan- 
guage of  the  stock  exchange  if  she  did  not 
anow  it,  the  only  language  of  that  sort  is 
"buyer  60."  The  purchase  of  the  second  100 
shares  is  set  forth  in  plain  English,  as  is  also 
the  fact  that  the  first  100  was  received  by  the 
broker  in  connection  with  the  purchase.  If 
we  are  to  listen  to  the  suggestion  that  the 
words  "collateral  security"  were  unintelligi- 
ble, there  was  enough  to  show  to  the  meanest 
understanding  that  the  first  100  shares  had 
been  used  in  some  way  to  get  the  second.  The 
defendant  had  a  right  to  assume  that  she  knew 
so  much,  at  least. 

What,  then,  was  the  position  as  the  plaintiff 
must  be  taken  to  have  known  it?  Assuming 
that  there  had  been  a  conversion, — a  question 
which  we  do  not  discuss, — it  was  not  a  simple 
conversion  by  a  stranger.  The  conversion  was 
by  pledge  or  mortgage,  by  one  who  had  been 
the  plaintiff's  agent  to  purchase  the  stock,  and 
who  remained  her  agent  throughout  all  her 
dealings  with  it,  who  seems  to  have  had  the 
stock  in  his  name,  and  who  assumed  in  good 
2  Mam.      n.  k.  b.,  t.  iv. 


faith  to  be  acting  as  her  agent  and  by  her  au- 
thority in  using  the  stock  as  he  did.  If  he 
exceeded  his  authority  she  could  ratify  his  act, 
and  any  expression  of  assent  on  her  part, 
either  by  words  or  conduct.would  bind  her, — 
not  on  principle  of  estoppel,  but  as  in  other 
cases  of  election.  Wellington  v.  Jackson,  121 
Mass.  157,  159;  Smith  v.  Barrow,  2  T.  R.  109, 
n.  See  Com.  Dig.  Election,  C.  2;  Oaket  v. 
Mfrs.  Ins.  Co.  185  Mass.  248,  249.  It  is  not 
necessary  to  consider  whether,  if  there  were 
nothing  more  in  the  case,  the  silence  of  the 
plaintiff  might  not  have  amounted  to  an  ex- 

Bression  of  assent  (see  Foster  v.  Rockwell,  104 
[ass.  167,  172;  PhOa.  Wil.  &  B.  R.  R.  v. 
Cmeell,  28  Pa.  829;  Ladd  v.  HildebranU,  27 
Wis.  185;  Story,  Ag.  §§  256,  258);  for  there 
is  more  in  the  case.  The  plaintiff  was  notified, 
by  the  order,  that  the  pledge  or  use  of  her  stock 
was  incident  to  the  purchase  of  other  stock; 
that  the  defendant  assumed  that  this  latter  pur- 
chase was  by  his  authority,  but  that,  as  between 
himself  and  the  broker,  the  defendant  was  re- 
sponsible. She  knew  also  that  the  stock  was  a 
fluctuating  one.  If  she  had  a  right  to  repudiate, 
and  did  repudiate,  the  transaction, the  defendant 
could  take  immediate  steps  to  prevent  loss  to 
himself.  If  she  did  not,  he  would  naturally  rest 
on  the  assumption  that  his  understanding  as  to 
his  authority  was  correct,  and  his  conduct  sat- 
isfactory. To  be  silent  under  these  circum- 
stances was  plainly  to  assent  to  the  purchase; 
and  even  on  the  principle  of  estoppel,  the 
plaintiff  could  not  repudiate  it  at  a  later  date  to 
the  defendant's  loss. 

If  the  purchase  was  ratified,  then  the  pledge 
was  ratified  also.  The  transaction  had  to  be 
accepted  or  repudiated  as  a  whole.  The  pur- 
chase was  founded  upon  the  pledge.  The 
plaintiff  could  not  ratify  the  purchase,  and 
then,  at  a  late  date,  repudiate  the  pledge  upon 
which  the  purchase  depended  and  which  was 
one  of  its  terms. 
Exceptions  sustained. 


Carrie  W.  BTJRBANK 

9. 

BOSTON   POLICE   RELIEF  ASSOCIA- 
TION. 

Stat.  1882,  chap.  78,  amending  the  char- 
ter of  the  Boston  Police  Relief  Asso- 
ciation, authorizes,  but  does  not  re- 
quire, the  corporation  to  extend  its 
benefits  to  members  after  they  are 
retired;  and  a  by-law  extending  the 
membership  of  the  association  to  mem- 
bers who  shall  be  retired  from  the  po- 
lice department,  if  they  have  been  mem- 
bers for  five  years,  will  not  include  one 
who  is  retired  after  being  a  member  for 
a  shorter  period:  nor  will  the  action  of 
the  treasurer  of  the  association  in  ac- 
cepting two  assessments  -  from  such  re- 
tired policeman,  supposing  he  bad  been 
a  member  for  five  years,  and  the  annual 
report  reciting  that  he  was  a  retired 
member,  ^fop  the  association. 

(Suffolk  Filed  May  9, 1887.) 
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ON  plaintiff's  exceptions.  Overruled. 
Action  of  contract  to  recover  $1,000  as  a 
benefit  alleged  to  be  due  to  plaintiff  as  benefi- 
ciary of  John  W.  Morey,  deceased,  tried  in 
the  superior  court  before  Knowlto'n,  J. ,  who 
ordered  a  verdict  for  defendant,  and  plaintiff 
alleged  exceptions. 
The  facts  appear  from  the  opinion. 
Mr.  Charles  T.  Gallagher,  for  plain- 
tiff: 

The  Acts  of  the  Legislature,  1882,  chap.  78, 
did  not  give  to  the  defendant  any  more  right 
to  enact  a  by-law  relative  to  retired  members 
than  it  previously  possessed.  That  Act  pro- 
vided that  the  benefit  to  accrue  by  reason  of 
the  decease  of  members  should  be  extended  to 
retired  members  of  the  police  force,  and  pro- 
vided further  that  such  retired  members  should 
have  no  voice  in  the  government  of  the  associ- 
ation, etc.  The  limitation,  under  the  by-law, 
art.  1,  to  those  who  had  been  members  five 
years,  was  an  interference  with  the  vested 
rights  of  a  member  who  had  continued  his 
membership  after  the  Act  of  1882  took  effect; 
and  such  a  by-law  could  only  affect  members 
who  joined  after  its  passage.  It  was  in  the 
nature  of  an  ex  post  facto  law,  and  unauthor- 
ized. 

Morawetz,  Priv.  Corp.  §  496,  and  cases  cited. 

The  plaintiff  claims  that  if,  by  any  techni- 
cality, Morey  had  ceased  to  be  a  member  of 
the  association,  the  above  by  law  had  in  effect 
been  waived  by  the  association  and  its  officers; 
and  Morey  ana  his  beneficiary  were  entitled  to 
all  benefits  at  his  death.  1.  Morey  paid  assess- 
ments to  the  treasurer,  whose  duty  it  was  to  re- 
ceive all  assessments  "due  to  the  corporation ;" 
whose  books  and  accounts  were  subject  to  di- 
rectors' inspection,  and  whose  accounts  were 
settled  quarterly,  and  who,  at  the  close  of  the 

Suarter,  made  a  detailed  report  to  the  corpora- 
on  of  all  the  above  details.  2.  Morey's  name 
appeared  as  a  member  on  the  clerk's  list  of  the 
corporation,  and  this  same  officer  made  the 
annual  report  of  the  directors  to  the  corpora- 
tion. 3.  Morey's  name  also  appeared  on  the 
annual  report  of  directors,  treasurer,  and  clerk 
to  the  corporation,  as  a  retired  member  from 
Division  4,  where  there  was  also  a  member  of 
the  board  of  directors.  4.  So  that,  with  full 
knowledge  of  the  facts,  the  corporation,  at  its 
annual  meetings,  accepted  Morey  as  a  member, 
and  authorizedits  directors  and  officers  to  re- 
cognize him  as  such. 

The  board  of  directors  have  "general  direc- 
tion and  control  of  the  affairs  of  the  corpora- 
tion" (By-laws,  art.  6);  they  have  authority  on 
all  questions  relating  to  the  payment  of  bene- 
fits and  the  matter  of  membership, — this  power 
being  specially  delegated  to  them.   Article  18 

ErovTdes  that,  on  the  death  of  a  member,  the 
oard  of  directors  shall  cause  to  be  paid  to 
such  person  or  persons  as  the  deceased  shall 
designate  to  receive  it,  the  sum  of  $1,000,  and 
provides  for  approving  any  change  in  the  dis- 
position of  benefit  at  any  regular  meeting  of 
the  board  of  directors;  and  Morey  made  such 
designation  to  the  plaintiff,  which  designation 
was  properly  approved  in  accordance  with  By- 
laws, art.  18,  and  passed  upon  by  the  board  of 
directors.  So  that  the  plaintiff  claims  that 
the  board  of  directors,  having  full  authority 
from  the  corporation,  with  full  knowledge  of 


the  facts,  constituted  the  plaintiff  a  beneficiary, 
and,  as  such,  entitled  to  receive  the  benefit, 
there  being  a  good  consideration  in  the  last 
section  of  the  assignment  for  the  acceptance, 
by  the  corporation,  of  the  plaintiff  as  benefi- 
ciary; and  payments  of  assessments  in  the 
nature  of  premiums  having  been  made  there- 
after, plaintiff  became  entitled  to  the  benefit 

Plaintiff  submits  that  on  all  the  evidence  the 
case  should  have  at  least  been  submitted  to  the 
jury  for  their  consideration. 

Messrs.  John  F.  Cronan  and  Edward 
L.  Jenkins,  for  defendant: 

Plaintiff  cannot  maintain  this  action,  al- 
though she  is  a  daughter  of  said  deceased,  and 
was  designated  by  him  as  his  beneficiary,  If 
not  a  member  of  his  family  at  the  time  she 
was  so  designated. 

EUey  v.  Odd  Fellows  Mat.  Relief  Atso.  148 
Mass.  224.  2  New  Eng.  Rep.  067. 

The  designation  of  the  plaintiff  as  benefi- 
ciary by  the  deceased  was  subsequent  to  his 
retirement  from  the  police  department,  and 
was  invalid. 

By-laws,  art.  1. 

By  being  retired  from  the  police  department, 
deceased  ceased  to  be  a  member  of  said  Boston 
Police  Relief  Association  by  art.  1  of  its  by- 
laws, without  any  act  of  defendant. 

Whether  or  not  deceased  was  a  member  of 
the  defendant  association  depended,  not  only 
upon  questions  of  law,  but  upon  facts  in  dis- 
pute ;  to  wit,  among  other  things,  upon  whether 
or  not  defendant,  as  a  corporation,  ever  au- 
thorized its  treasurer  to  receive  the  assess- 
ments, or  did  anything  that  would  estop  de- 
fendant from  saying  deceased  was  not  a  mem- 
ber thereof  at  the  time  of  his  death ,  and  as- 
sumed that  acts  of  its  officers  not  authorized 
by  defendant  were  acts  of  the  corporation. 

Pratt  v.  Amherst,  140  Mass.  167, 1  New  Eng. 
Rep.  197. 

The  acts  of  individual  officers  could  not 
bind  the  corporation,  in  the  absence  of  au- 
thority to  so  act. 

Baxter  v.  Chelsea  Mut.  F.  Ins.  Co.  1  Allen, 
294. 

Neglect  of  its  officers  alone  could  not  make 
defendant  liable  as  upon  a  contract  made  by 
it,  because  it  never  made  the  contract. 

Baxter  v.  Chelsea  Mut.  F.  Ins.  Co.  supra. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  incorporated  by  Stat 
1876,  chap.  16.  "for  the  purpose  of  assisting 
the  families  of  deceased  members  of  said  asso- 
ciation, and  the  members  thereof,  when  sick 
and  disabled,  or  upon  the  decease  of  their 
wives."  It  was  required  that  all  the  members 
should  be  members  of  the  police  department 
of  the  city  of  Boston.  It  was  provided  by  art 
1  of  by  laws  adopted  that  the  corporation 
should  be  composed  of  members  of  the  police 
department  of  the  city  of  Boston;  and  that 
"  when  a  member  leaves  the  police  depart- 
ment by  resignation,  discharge,  or  from  any 
cause  whatever,  he  shall  cease  to  be  a  member 
of  the  corporation."  The  Act  of  incorpora- 
tion was  amended  by  Stat.  1882,  chap.  78,  so 
that  the  benefit  to  accrue  by  reason  of  the  de- 
cease of  members  "may  be  extended  to  such 
members  as  may  be  retired  from  the  police 
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force,"  under  8tat.  1878,  chap.  244,  §  5.  In 
February,  1884,  new  by-laws  were  adopted, 
art  1  being  the  same  as  art.  1  of  the  former 
by-laws,  with  the  proviso  added  that  members 
who  had  been  retired  after  the  16th  day  of 
March,  1882.  or  should  thereafter  be  retired, 
and  who  had  been  members  of  the  corporation 
for  five  years  previous  to  their  being  retired, 
or  were  retired  through  injuries  received  in 
discharge  of  their  duties,  might  retain  their 
membership  as  provided  in  Stat.  1882,  chap. 
78. 

One  Morey  became  a  member  of  the  corpo- 
ration after  March  16,  1882  (when  Stat.  1882, 
chap.  78,  took  effect),  and  before  the  change  in 
the  by  law.  In  August,  1884,  Morey  was  re- 
tired from  the  police  force  under  Stat.  1878, 
chap.  244,  §  5,  and  placed  on  the  pension  roll 
for  disability,  but  not  through  injuries  re- 
ceived in  the  discharge  of  his  duties. 

It  is  contended,  in  behalf  of  the  plaintiff,  that 
Morey  continued  to  be  entitled  to  the  benefits 
of  membership  in  the  corporation  after  he  was 
retired  from  the  police  force,  by  the  terms  of 
the  Statute  of  1882,  chap.  78,  without,  or  in 
spite  of,  any  action  of  the  corporation.  But 
the  statute  provides  that  the  benefits  may  be 
extended  to  retired  members.  Its  whole  effect 
is  to  extend  the  class  eligible  to  the  benefits  of 
membership  so  that  it  shall  include  retired 
members  of  the  police  force.  It  authorizes, 
bat  does  not  require,  the  corporation  to  extend 
its  benefits  to  members  after  they  are  retired. 
The  only  attempt  by  the  corporation  to  exer- 
cise this  authority  was  by  the  by-law  of  Feb- 
ruary 18,  1884;  and  Morey  was  not  included 
in  that,  as  he  had  not  been  a  member  five  years, 
and  was  not  retired  through  injuries  received 
in  the  discharge  of  his  duties.  That  by  law, 
after  declaring  that  the  corporation  should  be 
composed  of  members  of  the  police  depart- 
ment, and  that  when  a  member  leaves  the  po- 
lice department  for  any  cause  he  shall  cease 
to  be  a  member  of  the  corporation,  adds  the 
proviso  that  members  who  shall  be  retired 
from  the  police  department  may  retain  their 
membership  if  they  have  been  members  for 
five  years  before  being  retired,  and  provides 
that  those  who  are  retired  for  injuries  received 
in  the  discharge  of  their  duty  shall  receive 
all  benefits  as  though  they  had  been  mem- 
bers for  five  years.  It  is  argued  that  the  pro- 
viso is  a  valid  execution  of  the  authoiity  given 
by  the  statute,  and  that  the  limitations  added 
to  it  are  unauthorized,  and  to  be  rejected, 
leaving  the  proviso  in  effect.  But  the  author- 
ity to  extend  the  benefits  to  a  class  authorized 
the  extension  to  a  designated  part  of  the  class. 
Certainly  the  by-law  cannot  be  held  to  include 
those  whom  it  expressly  excludes.  It  is  fur- 
ther argued  that  the  corporation  accepted 
Morey  as  a  member  and  entitled  him  to  the 
benefit  of  a  member,  after  he  had  been  retired. 
Two  semi-annual  assessments,  which  would 
regularly  have  become  due  from  Morey  had 
he  continued  a  member,  after  his  retirement 
were  paid  by  him  and  received  by  the  trea- 
surer. Moray's  name  was  reported  in  1884,  in 
the  annual  reports  by  the  officers  to  the  corpo- 
ration, as  a  retired  officer,  and  his  name  was 
on  the  annual  list  of  members.  The  by-laws 
provided  that  every  member,  upon  joining  the 
corporation,  should  designate  in  writing,  at 
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tested  by  two  witnesses  and  the  treasurer  of 
the  corporation,  some  member  of  his  family  to 
whom  the  amount  to  be  paid  upon  his  decease 
should  be  paid;  and  that  any  member  might, 
at  any  meeting  of  the  directors,  make  such 
change  in  the  disposition  of  said  sum  by  trans- 
ferring the  payment  to  some  other  member  of 
his  family,  as  he  should  elect.  In  May,  1885, 
Morey  changed  the  designation  from  his  niece 
to  his  daughter,  the  plaintiff,  by  an  instru- 
ment under  seal,  ana  attested  by  two  wit- 
nesses and  the  treasurer  of  the  corporation. 
It  is  to  be  assumed  that  this  was  done  at  a 
meeting  of  the  directors,  but  it  does  not  appear 
that  any  action  was  taken  by  the  directors 
upon  it.  There  is  no  ground  for  the  conten- 
tion that  the  defendant  is  bound  by  these  acts 
of  its  officers,  or  is  estopped  to  deny  that 
Morey  was  a  member.  Neither  the  treasurer 
nor  the  directors  had  authority  to  continue 
Morey  as  a  member.  The  by-laws  declared 
that  he  was  not  a  member,  and  the  corpora- 
tion itself  could  not  vote  to  give  him  the  rights 
of  a  member. 

The  corporation  has  done  nothing  to  ratify 
the  acts  of  its  agents,  even  if  the  acts  were 
such  as  would  give  Morey  the  rights  of  a  mem- 
ber if  they  had  been  rati  fled. 
Exceptions  overruled. 


William  H.  MA  HONEY 

e. 

MIDDLESEX  COUNTY  COMMIS- 
SIONERS. 

An  attorney  has  power  to  bind  his  cli- 
ent by  entering  into  a  recognizance 
for  him,  that  being  a  necessary  step  in 
the  remedy  he  is  pursuing;  and.  if  un- 
able to  act,  he  may  employ  another  at- 
torney to  act  for  him,  who  may  bind 
the  client  in  the  same  manner.  Such  a 
recognisance  entered  into  in  the 
name  of  the  petitioner,  and  also  by  the 
attorney  so  employed  by  the  original 
attorney,  as  surety,  is  sufficiently  evi- 
denced by  the  noting  of  the  clerk  on 
the  petition  as  follows:  "February  11, 
1885,  Chaa.  F.  Paige  recogs.  as  pr.  &  sn. 
in  $200." 

(Suffolk  Filed  May  »,  1887.) 

PETITION  for  mandamus  to  compel  the 
county  commissioners  of  Middlesex  Coun- 
ty to  issue  an  order  and  warrant  for  a  jury  to 
revise  an  assessment  for  damages  for  land 
taken  by  the  city  of  Somerville  for  a  street 
Petition  dismissed. 

The  facts  and  questions  raised  appear  from 
the  opinion. 
Mr.  Charles  F.  Donnelly,  for  petitioner: 
It  is  requisite,  before  the  county  commis- 
sioners can  acquire  jurisdiction  of  the  case  or 
order  a  jury,  that  a  recognizance  with  sureties 
should  be  given  by  the  party  applying  for  the 
order  of  notice  and  jury. 
Oen  Stat.  chap.  24,  §  17;  chap.  48,  8  24. 
A  recognizance  is  an  obligation  of  record 
which  a  man  enters  into  before  some  court  of 
record  or  magistrate  duly  authorized,  with 
1  condition  to  do  some  particular  act. 

Digitized  by  Googfe 


244 


New  England  Reporter— Sup.  Jud.  Ct.  of  Massachusetts . 


May, 


2  Bl.  Com.  841;  Warner  v.  Howard,  121 
Mass.  82. 

It  must  exist  of  record.  It  must  be  proved 
by  the  record. 

Treat.  Vermont  v.  MarriU,  14  Vt.  64. 

It  must  set  forth  of  record  the  act  to  be 
done.  The  condition  of  it  must  be  so  set  forth 
in  the  body  of  it  as  to  admit  of  extension  con- 
sistent with  the  terms  of  it. 

2  Wash.  C.  C.  422;  Treat.  Vermont  v. 
Morrill,  tupra;  01m  v.  Crippen,  1  Ohio  St. 899. 

No  brief  memorandum  relating  to  the  sub- 
ject-matter of  a  recognizance  can  be  a  recog- 
nizance. The  record  must  stand  or  fall  by  it- 
self. 

Ohio  v.  Crippen,  Treat.  Vermont  v.  MarrUl, 
tupra;  Bridge  v.  Ford,  4  Mass.  461. 

Did  the  petitioner  ever  "give  a  recognizance 
to  the  county  for  the  payment  of  all  the  costs 
and  expenses,"  as  required  by  Gen.  Stat, 
chap.  48,  §  24?  The  report  finds  that  the  re- 
cognizance was  given  without  his  express  au- 
thority, or  the  express  authority  of  his  attor- 
ney of  record;  that  it  was  given  without  his 
knowledge  or  the  knowledge  of  his  said  attor- 
ney; that  it  was  given  by  one  who  was  in  the 
employment  of  Mr.  Donnelly,  "and  in  the  habit 
of  attending  to  formal  business  in  the  clerk's 
office,  and  the  like,  for  Mr.  Donnelly,"  the 
petitioner's  attorney  in  the  proceeding,  but 
who  was  not  of  record,  or  in  fact  employed 
by  the  petitioner. 

Strangers  cannot  become  bail  for  a  man 
without  his  consent.  The  giving  of  bail  con- 
stitutes a  contract  between  the  principal 
and  his  sureties;  and  the  principal  has  a  right 
to  determine  fo«  himself  whether  he  will  as- 
sume the  obligations  of  such  a  person  or  not. 

People  v.  Davidton,  67  How.  Pr.  416.  See  also 
People  v.  Slayton,  Breese,  257. 

It  is  essential  to  the  validity  of  a  bail-bond 
that  it  be  signed  or  executed  by  the  principal 
himself , or,  in  his  name,  by  some  one  authorized 
by  him.   His  attorney  is  not  so  authorized. 

Price  v.  State,  12  Tex.  App.  285. 

A  recognizance  is  equal  in  solemnity  to,  and 
in  some  respects,  at  common  law,  takes  a  pri- 
ority over,  an  ordinary  bond. 

1  Ohio  St.  899. 

In  this  State,  by  Pub.  Stat.  chap.  161,  §  104, 
parties  other  than  the  party  to  be  bound  may 
give  bonds;  but  even  here  the  magistrate  must 
be  satisfied  that  there  are  good  reasons  why 
the  bond  is  not  executed  by  the  principal. 
There  has  been  no  legislation  authorizing  the 
giving  of  the  higher  obligation  of  a  recogni- 
zance by  any  person  other  than  the  person  to 
be  bound  thereby. 

The  recognizance  entered  into  in  this  case  is 
not  in  compliance  with  the  provisions  of  Gen. 
Stat.  chap.  48,  §  24.  It  is  not  a  recognizance 
in  the  name  of  the  petitioner.  The  record 
shows  the  same  person  as  principal  and  sure- 
ty. The  statutes  then  and  now  in  force  re- 
quire more  than  one  surety  on  a  recognizance 
of  this  character. 

Gen.  Stat.  chap.  17,  §  24,  re-enacted  in 
Pub.  Stat.  chap.  22,  §  28,  defines  the  recogni- 
zance directed  to  be  taken  in  Gen.  Stat.  chap. 
48,  §  24,  and  prohibits  the  county  commis- 
sioners from  doing  any  act  in  which  the 
county  has  no  interest  until  they  shall  have  re- 
quired the  applicant  to  enter  into  a  recogni- 
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zance  to  the  county,  with  sureties  conditioned 
as  aforesaid. 

The  petitioner  is  not  estopped  from  setting 
up  the  fact  that  no  recognizance  was  given: 
because  the  act  of  Mr.  Paige  in  entering  into 
the  recognizance  was  absolutely  void;  because, 
from  the  date  of  the  filing  of  his  petition  up 
to  the  time  of  his  personally  appearing  and 
tendering  in  writing  a  recognizance  with  se- 
curities, neither  he  nor  his  attorney  ever  ap- 
peared in  the  case. 

Mr.  Samuel  C.  Darling,  for  respond- 
ents: 

As  to  the  memorandum  of  the  recognizance 
at  bar,  it  was  inproper  form. 
Towntend  v.  Way,  5  Allen,  427. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  city  of  Somerville  took  a  part  of  the 
plaintiff's  land  for  a  street,  and  duly  made  an 
award  of  the  damages  thereby  caused  to  him. 
Under  the.  statutes  applicable  to  the  case,  the 
plaintiff,  if  dissatisfied  with  the  award,  was 
required,  within  one  year  thereafter,  to  make 
his  complaint  to  the  county  commissioners  of 
Middlesex  County,  who,  upon  a  recognizance 
being  given  to  the  county  for  the  payment  of 
costs  and  expenses,  could  issue  an  order  for  a 
Jury  to  assess  the  plaintiff's  damages.  Such 
jury  must  be  summoned  and  give  their  verdict 
within  three  months  next  after  the  date  of  the 
order.  Stat.  1871,  chap.  182,  §22;  Gen.  Stat 
chap.  48,  §§  24,  40,  78;  Pub.  Stat.  chap.  49, 
§§  85,  52,  79. 

In  the  case  at  bar,  the  plaintiff,  within  a 
year  after  the  award  of  damages  by  the  city, 
prepared  his  complaint  or  petition  for  an  order 
for  a  jury,  signed  in  his  behalf  by  his  counsel, 
Mr.  Donnelly.  Mr.  Donnelly  being  ill,  Mr. 
Paige,  an  attorney  at  law,  not  a  partner  of  Mr. 
Donnelly,  but  in  his  employ,  acting  in  his  be- 
half, took  the  petition  to  the  clerk's  office  and 
filed  it.  At  the  same  time  he  entered  into  are- 
cognizance  in  the  name  of  the  petitioner,  and 
also  as  surety,  which  was  noted  by  the  clerk  on 
the  back  of  the  petition  in  the  usual  form,  as 
follows:  "February  11,  1885,  Chas.  P.  Paige, 
recogs.  as  pr.  &  su.  in  $200." 

The  plaintiff  now  contends  that  this  is  nota 
sufficient  recognizance.  It  does  not  purport 
to  be  a  recognizance,  but  is  a  minute  or  mem- 
orandum made  by  the  clerk  upon  the  record, 
which  enables  him  to  extend  the  recognizance 
in  full  when  necessary.  It  has  been  held  that 
such  memoranda  are  competent  evidence,  be- 
fore the  record  has  been  extended,  to  prove 
the  fact  that  a  recognizance  has  been  taken. 

Towntend  v.  Way,  5  Allen,  426. 

But  the  plaintiff's  principal  contention  is 
that  Paige  had  no  authority  to  enter  into  a 
recognizance  for  him,  and  therefore  that  the 
recognizance  was  void.  Mr.  Donnelly  was 
employed  by  the  plaintiff  as  his  attorney  to 
prosecute  his  claim  against  the  city  of  Somer- 
ville. He  had  authority  to  do  all  acts  within 
the  scope  of  his  employment,  and  could  bind 
his  client  by  entering  into  a  recognizance  for 
him,  that  being  a  necessary  step  in  the  remedy 
which  he  was  pursuing.  If  he  was  unable  to 
act,  and  employed  another  attorney  to  act  for 
him,  the  act  of  such  attorney  is  his  act,  and, 
being  within  the  scope  of  his  employment,  is 
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binding  upon  the  client.  This  subject  has 
been  recently  discussed  in  Shattuck  v.  Bill,  142 
Mass.  56,  2  New  Eng.  Rep.  159,  which  is  de- 
cisive against  the  plaintiff  on  this  point. 

We  need  not  discuss  the  question  whether, 
if  there  had  been  no  recognizance  taken,  the 
plaintiff,  who  would  have  lost  nothing  by  the 
omission,  could  avail  himself  of  that  fact.  As 
there  was  a  sufficient  recognizance,  and  a  le- 
gal order  for  a  jury,  it  was  the  duty  of  the 
plaintiff  to  prosecute  his  claim  before  the  jury 
within  three  months  of  the  order;  and,  not 
baring  done  so,  he  has  lost  his  remedy,  and 
has  no  right  to  another  order  for  a  jury. 
Thorndike  v.  County  Comr$.  117  Mass.  586. 

Petition  dismissed. 


William  E.  PACKARD 
v. 

Elmer  E.  RYDER. 

An  inhabitant  and  householder  of  a 
town  has  a  right  to  land  upon  and 
walk  8100?  unenclosed  fiats  or  shore 
within  such  town,  below  high-water 
mark,  and  within  100  rods  of  the  high- 
water  mark,  not  passing  above  said 
mark,  for  the  purpose  of  fishing. 

(Barnstable  Filed  May  9, 1887.) 

ON  defendant's  exceptions.  Sustained. 
Action  of  tort  for  the  breaking  and  entering 
of  plaintiff's  close. 

At  the  trial  in  the  superior  court  before 
Brigham,  Cn.  J.,  the  case  was  argued  upon 
agreed  facts  substantially  as  follows: 

April  8,  1886,  the  defendant  landed  upon 
the  plaintiff's  flats,  having  come  thereto  by 
water,  and  landing  from  his  boat.  The  tide 
was  out.  and  defendant  walked  along  plain- 
tiff's flats,  *'.  e.,  the  narrow  strip  of  land  be- 
tween high-water  mark  and  low-water  mark, 
in  part  consisting  of  shingle  and  gravel,  and 
in  part  covered  with  sedge  grass,  and, while  so 
walking,  fished  in  the  adjoining  waters,  and 
took  therefrom  ten  trout.  Said  strip  of  land 
was  not  marsh  land,  but  was  a  sloping  strip  of 
seashore,  and  the  waters  facing  the  flats  are 
the  open,  navigable  tidal  waters  of  Buzzard's 
Bay.  Defendant  at  no  time  went  above 
high-water  mark,  or  within  100  rods  of 
high-water  mark.  Defendant  was  forbidden 
by  plaintiff  to  walk  upon  said  flats,  but  con- 
tinued his  fishing,  claiming  the  right  so  to  do. 
It  appeared  from  the  answer  of  defendant 
that  no  portion  of  the  side  of  plaintiff's  land 
facing  the  seashore  was  fenced,  built  upon,  or 
appropriated  by  plaintiff,  and  defendant.  In 
flshing  thereon,  did  no  unnecessary  damage. 
The  court  ruled,  as  a  matter  of  law,  that 
plaintiff  was  entitled  to  recover,  and  ordered 
judgment  accordingly,  and  the  defendant  al- 
legedrexceptions. 

Mr.  Charles  F.  Chamberlayne,  for  de- 
fendant: 

I.  Under  the  common  law  of  England  no 
common  right  can  be  said  to  have  been  more 
definitely  established  or  more  jealously 
guarded  than  the  public  right  of  fishing  in 
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Hale,  De  Jure  Maris,  chap.  4;  Coul.  Waters, 
p.  843,  and  cases  cited;  Hall,  Seashore,  2d  ed. 
1875,  42,  and  cases  cited ;  FitgwaUer'e  Case,  1 
Mod.  105;  Warren  v.  Mathews,  6  Mod.  78;  Or- 
ford  v.  Richardson,  4  T.  R.  487;  CrieJUon  v. 
Collery,  19  W.  R.  107;  Blundeil  v.  CatteraU,  5 
B.  &  Aid.  268;  Malcornson  v.  O'Dea,  10  H.  L. 
Cas.  593,  618. 

Under  English  law,  as  expressly  provided 
by  Magna  Charta,  the  Crown  itself  had  no 
power  to  devest  the  seashore  of  the  public 
rights — principally  fishing  and  navigation — 
subject  to  which  the  Crown  held  the  jus priva- 
tum in  these  shores.  The  grantee  of  the  Crown 
roust  take  the  seashore  subject  to  precisely  the 
same  rights  on  the  part  of  the  public. 

Blundeil  v.  CatteraU,  5  B.  &  Aid.  269,  287; 
See  also  Martin  v.  Waddell,  16  Pet.  867,  412 
(41  U.  8.  bk.  10,  L.  ed.  997,  1013). 

Upon  whatever  theory  developed,  it  may  be 
taken  as  settled  that  not  only  was  the  public 
right  of  fishing  in  tidal  waters  established  in 
England  from  the  earliest  times,  but  that  every 
possible  protection  which  the  law  could  give 
was  afforded  the  exercise  of  that  right, — sub- 
ject only  to  another  public  right,  the  para- 
mount right  of  navigation. 

Nor  is  there  any  difference,  so  far  as  regards 
the  public  right  of  flshing,  between  the  shore 
of  tidal  waters  and  the  tidal  waters  them- 
selves,— both  were  equally  public. 

Bract,  lib.  1.  chap.  12,  §  6;  Coul.  Waters, 
pp.  14.  86,  344;  Warren  v.  Matthews,  1  Salk. 
857;  Ward  v.  CresweU,  Willes,  265;  Bagott  v. 
Orr,  2  B.  &  P.  472;  Garter  v.  Murcot,  4  Burr. 
2163;  Orford  v.  Richardson,  4  T.  R  487; 
Broke's  Abridg.  lib.  Customs,  pi.  46;  Hall, 
Seashore,  2d  ed.  1875,  174. 191. 

II.  The  colonial  ordinance  of  1641-7  had  a 
limited  end  in  view,  viz.,  the  extension  of 
commerce,  and,  incidentally,  the  projection 
into  tide  waters  of  the  necessary  appliances  for 
receiving  and  discharging  cargoes. 

CornmonweaUh  v.  chariestown,  1  Pick.  180, 
188,  per  Parker,  Ch.  J.;  Storer  v.  Freeman,  6 
Mass.  485, 438;  Sparhawk  v.  Bullard,  1  Met.  95, 
108;  Commonwealth  v.  Alger,  7  Cush.  58,  77, 
*4;  Commonwealth  v.  Roxbury,  9  Gray,  451, 
515,  note. 

In  a  statute  framed  with  this  object,  a  limit- 
ation upon  the  extent  to  which  wharves  could 
be  projected  into  the  water  was  obviously  ap- 

firopriate  and  indeed  necessary.  But  there  is, 
t  is  submitted,  nothing  in  all  this  to  meet  the 
ordinary  presumption  that.whether  the  Crown 
or  the  State  holds  the  seashore  in  trust  for  the 
public  rights  of  navigation  and  flshing,  its 
grantee  takes  subject  to  the  same  rights,  except 
so  far  as  the  ordinance  gave  the  possibility  of 
enclosing  the  seashore  by  permanent  erections, 
etc. 

Austin  v.  Carter,  1  Mass.  281;  Commonwealth 
v.  Alger,  7  Cush.  58,  68,  74,  76.  93;  Martin  v. 
Waddell,  16  Pet.  367,  418  (41  U.  S.  bk.  10,  L. 
ed.  997,  1018);  Blundeil  v.  CatteraU,  5  B.  & 
Aid.  268,  274,  per  Best,  Weston  v.  Samp- 
son, 8  Cush.  847,  352. 

It  will  be  observed  that  the  ordinance  of 
1641-7  was  apparently  intended  as  a  statute 
for  the  enlargement  of  important  public  rights, 
rather  than  as  a  restriction  of  them.  The  right 
of  the  public  to  free  speech,  free  emigration, 
free  fishing  and  fowling,  the  common  use  of 
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great  ponds,  etc.,  are  all  included  in  the  same 
instrument. 

See  West  Roxbury  v.  Stoddard,  7  Allen,  158, 
168. 

It  is  submitted  that  this  statute,  so  far  as  it 
affects  to  grant  private  ownership  Inconsistent 
with  the  right  of  fishery,  must  be  construed 
strictly,  because  it  is  (1)  in  derogation  of  the 
common  law;  (2)  in  derogation  of  common 
right 

Statutes  in  derogation  of  common  law  are  to 
be  so  construed;  t.  e.,  strictly,  and  not  with 
the  result  of  extending  their  prima  facie  ef- 
fect by  implication. 

DweUy  v.  DweUy,  46  Me.  877;  Oibson  v.  Fen- 
ney,  15  Mass.  205;  BerOes  v.  Nunan,  92  N.  Y. 
152,  157. 

Statutes  in  derogation  of  common  right  are 
construed  with  exceptional  strictness. 

Bish.  Written  L.  §  119,  and  cases;  Martin 
v.  WaddeU,  16  Pet.  867.  411  (41 U.  S.  bk.  10,  L. 
ed.  997,  1018). 

It  is  well  settled  that  the  defendant  would 
have  had  the  undoubted  right  to  enter  upon 
the  land  in  question  for  the  purpose  of  dig- 
ging,— or  in  other  words,  fishing— for  shellfish. 

Weston  v.  Sampson,  8  Cush.  847;  Lakeman 
v.  Burnham,  7  Gray,  487;  Proctor  v.  Wells,  103 
Mass.  216;  Commonwealth  v.  Bailey,  18  Allen, 
541.   See  also  Porter  v.  Shehan,  7  Gray,  485. 

The  rule  is  the  same  generally  throughout 
the  country. 

Peck  v.  Lockwood,  5  Day,  22;  Paul  v.  Hazle- 
ton,  87  N.  J.  L.  106;  Oyster  Go.  v.  Baldwin,  42 
Conn.  255;  Preble  v.  Brown,  47  Me.  284. 

The  plaintiff  may  contend  that  there  is  a 
distinction,  in  this  connection,  between  shell- 
fish and  swimming  fish, — that  shellfish  are 
taken  on  the  seashore,  and  swimming  fish 
caught  while  the  fisherman  is  water-borne. 
The  contention  admits  that  if  the  tide  in  this 
instance  were  in,  the  defendant  would  have 
had  the  right  to  fish,  while  water-borne,  on  the 
same  land  over  which  he  actually  walked.  As 
the  littoral  proprietor,  so  far  as  he  is  owner,  is 
owner  usque  ad  caelum,  and  as  a  trespass  is 
equally  possible  in  any  horizontal  stratum  of 
his  close,  to  call  walking,  for  the  purpose  of 
fishing,  on  the  soil  when  left  bare  by  the  tide, 
a  trespass,  and  crossing  the  same  soil  a  few 
feet  or  inches  above  it,  for  the  same  purpose, 
not  a  trespass,  is  apparently  to  confuse  the  two 
distinct  public  rights  of  fishing  and  naviga- 
tion. 

Brake  v.  Curtis,  1  Cush.  895,  413. 
Mr.  H.  P.  Harriman,  for  plaintiff: 

1.  The  public  right  of  fishing  gave  the  de- 
fendant no  right  to  enter  upon  the  flats  of  the 
plaintiff  when  the  tide  was  out,  for  the  pur- 
pose of  taking  fish  swimming  in  the  water.  It 
is  now  settled  that  the  public  right  of  fishery 
affords  no  justification  for  any  act  committed 
upon  the  land  of  a  riparian  owner  for  the 
purpose  of  taking  fish  swimming  in  the  water. 

Gootidqev.  WiUtams,  4  Mass.  144;  Gray  v. 
Bond,  2Brod.  &  B.  667;  Hart  v.  Hiti,  1  Whart. 
188;  Whittaker  v.  Burhans,  62  Barb.  237;  Dun- 
can v.  Sylvester,  24  Me.  482. 

2.  The  right  to  bo  fish  from  the  land  of  another 
must  be  proved  by  prescription  as  belonging 
to  some  estate,  and  can  only  be  proved  by 
prescribing  in  a  que  estate. 

Waters  v.  LiUey,  4  Pick.  148. 
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8.  The  defendant  offered  to  prove,  not  such 
a  prescriptive  right,  but  a  custom;  and  such  a 
custom  is  illegal. 

Waters  v.  LiUey,  supra;  Freary  v.  Cooke. 
14  Mass.  488;  Codman  v.  Evans,  5  Allen, 
310;  McFarUn  v.  Essex  Co.  10  Cush.  310; 
Gould,  Waters,  §§  100,  184,  and  cases  there 
cited. 

Holmes.  J.,  delivered  the  opinion  of  the 
court: 

It  is  now  well  settled  that  there  is  a  public 
right  to  take  shellfish  on  the  shore  and  flats 
below  high-water  mark  and  within  100 
rods  of  the  upland,  until  the  fiats  are  en- 
closed by  the  proprietor.  Weston  v.  Sampson , 
2  Cush.  847;  Dunham  v.  Lamphere,  8  Grav, 
268,  271;  Lakeman  v.  Burnham,  7  Gray,  487; 
Commonwealth  v.  Roxbury,  9  Gray,  526,  527; 
Commonwealth  v.  Bailey,  13  Allen,  541,  542: 
Proctor  v.  Wells,  108  Mass.  216;  Commonwealth 
v.  Manimon,  136  Mass.  456, 458.  But  the  right 
to  take  shellfish  is  asserted  on  the  single 
ground  that  the  general  right  of  fishing  ex- 
tends to  and  includes  it.  Weston  v.  Sampson, 
Lakeman  v.  Burnham,  ubi  supra.  The  cases 
cited  show  too  plainly  for  further  discussion 
that  if  there  is  a  right  to  go  upon  flats  and  to 
disturb  the  soil  for  clams,  a  fortiori  there  is  a 
right  to  pass  over  them  for  fishing,  in  the  strict- 
er sense  of  the  word.  The  defendant  did  not 
set  nets,  or  create  any  permanent  obstruction, 
as  in  Duncan  v.  Sylvester,  24  Me.  482. 

Exceptions  sustained. 


Theodore  H.  WOOD 
v. 

W.  W.  BAILEY  el  al. 

1.  An  action  for  malicious  prosecution 

cannot  be  maintained  before  the  termi- 
nation of  the  prosecution;  and  while  an 
action  for  false  imprisonment  cannot 
include  any  damage  for  what  occurred 
before  the  process  was  used  at  all  by  the 
officer,  it  may  include  damages  for 
what  occurred  after  it  began  to  be 
wrongfully  used  upon  the  plaintiff  for 
the  purpose  of  collecting  the  defendant's 
debt,  with  defendant's  participation,  by 
his  direction, ,  or  under  bis  influence — 
some  distinct  act  or  omission  which 
amounted  to  a  misuse  or  abuse  of  the 
process  after  it  issued,  some  indignity 
or  oppression  beyond  the  mere  fact  of 
arrest  and  detention,  some  separate 
pressure  to  compel  him  to  make  settle- 
ment. 

2.  In  an  action  for  false  imprisonment, 

for  an  abuse  of  the  process  of  the  court 
in  executing  an  order  of  arrest  upon 
a  charge  or  illegal  appropriation  of 
money  as  treasurer  of  a  corporation, 
against  the  sureties  upon  the  trea- 
surer* sbond,  i  t  is  improper  to  introduce 
in  evidence  an  offer  by  one  of  the  sure- 
ties, made  on  another  trial  in  defending 
a  suit  upon  the  treasurer's  bond,  to 
prove  that  a  majority  of  the  directors 
of  the  corporation  approved  the  appro. 
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priation  of  the  money  made  by  the 
treasurer,  for  the  purpose  of  showing 
that  said  defendant  knew  of  the  want  of 
foundation  for  the  prosecution  institut- 
ed by  himself  and  the  other  sureties, — 
such  offer  appearing  as  a  recital  in  a 
brief  by  such  defendant  upon  an  appeal 
from  the  refusal  of  the  court  to  admit 
such  proof. 

(Suffolk  Filed  May  ft,  1887.) 

N  defendants'  exceptions.  Sustained. 
Action  of  tort  brought  by  Theodore  H. 
Wood,  by  writ  dated  July  8,  1884,;against  W. 
W.  Bailey,  Josiah  G.  Graves,  and  Charle9  H. 
Burns,  all  of  Nashua,  in  the  State  of  New 
Hampshire.  No  service  was  made  upon  Burns, 
and  the  case  proceeded  to  trial  against  Bailey 
and  Graves. 

The  declaration  contained  three  counts 
based  upon  the  same  alleged  facts.  It  alleged 
that  in  1872  the  plaintiff  was  and  for  a  long 
time  had  been  agent  of  the  Peterboro'  Rail- 
road Company,  a  corporation  organized  under 
the  laws  of  New  Hampshire,  and  having  its 
usual  place  of  business  at  Nashua  in  the 
county  of  Hillsboro',  and  had  rendered  the 
company  valuable  services  as  such  agent;  that 
in  May,  1872,  he  became  its  treasurer,  and  re- 
mained its  treasurer  till  1877,  giving  bond  as 
treasurer  in  the  sum  of  $15,000,  with  said  Bailey 
and  Graves  as  his  sureties.  Graves  being  then 
and  thereafter  a  director ;  that  on  September  80, 
1875,  with  the  consent  and  approval  of  a  ma- 
jority of  the  directors  first  obtained,  and  with 
the  knowledge  of  all,  he  rightfully,  as  defend- 
ants knew,  took  from  the  treasury  of  said 
company  $4,200  in  payment  for  his  services  as 
agent  and  treasurer,  and  entered  the  same 
properly  on  its  books;  that  thereafter,  on  June 
1, 1078,  said  Burns,  being  the  attorney  of  said 
railroad  company,  and  also  county  solicitor  for 
Hillsboro'  County,  brought  an  action  upon  said 
bond  against  said  Wood,  Bailey,  and  Graves  to 
recover  back  said  $4,200,  and  recovered  judg- 
ment, early  in  1882,  against  all  of  them,  in  the 
sum  of  upwards  of  $4,000;  that  after  said  judg- 
ment was  recovered,  said  Burns,  Bailey,  and 
Graves,  for  the  sole  purpose  of  enforcing  the 
payment  of  said  judgment  by  the  said  Wood 
alone,  falsely,  maliciously,  and  without  prob- 
able cause  procured  an  indictment  ag*ainst 
said  Woods  in  the  Supreme  Court  of  said  Hills- 
boro' County  for  the  crime  of  embezzlement; 
they  well  knowing  that, he  was  not  guilty  of 
such  crime,  and  that  the  court  had  no  jurisdic- 
tion in  the  premises,  inasmuch  as  the  alleged 
offense  occurred  more  than  six  years  before  the 
date  of  the  Indictment,  and  said  Woods  had 
been  usually,  publicly,  and  continuously  a  res- 
ident of  said* Nashua  during  all  of  said  period 
and  before,  and  knowing  that  such  indictment 
could  only  be  procured  by  the  intentional  and 
wilful  misrepresentation  and  concealment 
of  material  facts,  and  that  the  court  had  no 
jurisdiction;  that  thereafter  the  defendants 
fraudulently  obtained  a  requisition  from  the 
governor  of  New  Hampshire  upon  the  govern- 
or of  Massachusetts,  where  said  Wood  then  re- 
sided, for  his  rendition  as  a  fugitive  from  jus- 
tice, and  caused  said  Wood  to  be  arrested  in 
Boston,  and  confined  in  jail  for  one  night, 
and  then  to  be  delivered  to  one  Buxton,  a 
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deputy  sheriff  of  said  Hillsboro'  County,  and 
the  agent  of  the  governor  of  New  Hampshire, 
and  to  be  conveyed  by  said  Buxton  to  said 
Nashua,  where,  by  the  procurement  of  the  de- 
fendants, he  was  wrongfully  held  in  custody 
by  said  agent  for  six  days,  against  his  will  and 
without  reasonable  cause,  and  was  fraudulent- 
ly forced  by  the  defendants  to  give  to  said 
Bailey  and  Graves  a  deed  of  9,600  acres  of 
land  in  Texas,  and  to  procure  a  deed  to  them 
from  his  daughter  of  certain  lands  in  New 
Hampshire,  and  to  pay  all  the  costs  and  ex- 
penses of  his  arrest  and  imprisonment,  after 
which  he  was  discharged  without  being 
brought  to  court  or  allowed  to  procure  bail; 
and  that  said  indictment  was  afterwards  nol 
proa'd  by  said  Burns,  and  no  warrant,  precept, 
capiat,  or  requisition  ever  returned  to  court. 

The  defendants'  answer  admitted  that  the 
plaintiff  was  agent  and  treasurer  of  said  rail* 
road  company;  that  he  took  said  $4,200;  that 
suit  was  brought  upon  said  bond,  and  judg- 
ment recovered  as  alleged,  and  that  he  was 
thereafter  indicted  for  embezzlement,  and  de- 
nied all  the  other  allegations  of  the  declaration; 
and  further  alleged  that  all  proceedings  in  ob- 
taining the  indictment,  and  all  proceedings 
subsequent  thereto,  were  under  the  sole  care 
charge,  and  control  of  said  Burns  in  his  capa- 
city as  county  solicitor,  as  aforesaid;  and  that 
the  defendants  were  not  responsible  therefor, 
and  had  not  committed  any  illegal  or  wrong- 
ful act.  At  the  trial  in  the  superior  court  be- 
fore Know] ton.  J.,  the  plaintiff  offered  in  evi- 
dence a  certified  copy  of  the  indictment,  with 
the  entry  therein  that  the  same  should  be 
brought  forward  no  further;  also  a  certified 
copy  of  the  requisition  from  the  governor  of 
New  Hampshire  upon  the  governor  of  Massa- 
chusetts, with  the  indictment  and  affidavit  of 
Bailey  annexed  thereto,  and  a  certified  copy  of 
the  warrant  issued  by  the  governor  of  this 
Commonwealth. 

There  was  a  great  amount  of  testimony 
taken  at  the  trial,  most  of  which  was  contra- 
dictory, but  it  was,  as  far  as  applicable,  strong- 
ly in  favor  of  the  allegation  of  plaintiff  that 
the  indictment  was  pushed  by  defendants, 
Bailey  and  Graves,  for  the  purpose  of  forcing 
a  settlement;  and  it  was  not  disputed  that  a 
settlement  of  defendant's  claim  against  plain- 


tiff was  made  by  a  grant  of  the  Texas  lands, 
etc.,  and  that  the  indictment  thereupon  drop- 
ped. 


The  defendants  requested  the  court  to  In- 
struct the  jury  as  follows: 

1.  That,  upon  the  evidence,  the  plaintiff  can- 
not maintain  an  action  for  malicious  prosecu- 
tion against  either  of  the  defendants. 

2.  That,  upon  the  evidence,  the  plaintiff 
cannot  maintain  an  action  for  false  imprison- 
ment against  either  of  the  defendants. 

8.  That,  upon  the  evidence,  the  plaintiff  can- 
not maintain  this  action  against  either  of  the 
defendants. 

4.  That  if  the  defendants,  or  either  of  them, 
used  the  arrest  of  the  plaintiff  upon  a  legal 
warrant  to  induce  or  compel  the  transfer  of 
property  to  them  or  for  their  benefit,  such 
transfers  were  made  under  duress,  and  an  ac- 
tion will  lie  for  the  recovery  of  the  property; 
but  he  cannot  maintain  this  action  for  im- 
proper use  or  for  abuse  of  legal  process. 
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The  court  declined  to  instruct  the  jury  as 
requested  in  the  third  and  fourth  prayers,  gave 
the  instruction  requested  in  the  first  prayer, 
and  refused  to  adopt  the  language  of  the 
second,  but  instructed  the  jury  as  follows: 

"The  plaintiff  seeks  to  recover  damages  for 
an  alleged  malicious  prosecution,  and  he  has 
also  inserted  in  his  writ  counts  for  the  wrong- 
ful use  of  a  process  already  commenced,  and 
imprisonment  alleged  to  have  been  wrong  un- 
der that  process. 

"I  instruct  you  that,  in  this  case,  the  action 
for  malicious  prosecution  cannot  be  maintained 
against  these  defendants,  or  either  of  them; 
and  ordinarily  very  much  of  the  evidence  and 
argument  might  seem  to  be  of  no  consequence, 
so  far  as  it  bears  upon  the  charge  of  malicious 
prosecution;  but  I  shall  submit  the  case  to  you 
upon  the  question  whether  there  was  a  wrong- 
ful use  of  this  process  by  these  defendants,  or 
by  either  of  them;  and  upon  that,  the  nature  of 
the  process  itself,  and  whether  it  was  wrong- 
ful and  malicious,  so  far  as  these  defendants, 
or  either  of  them,  had  to  do  with  it,  if  they 
had  to  do  with  it  at  all  to  their  knowledge, 
may  possibly  bear  upon  the  question  of  whether 
they,  or  either  of  them,  abused  the  process.  I 
do  not  say  that  it  is  necessarily  material  upon 
that  point,  but  I  think  it  proper  to  give  you 
instructions  upon  the  law  relating  to  malicious 
prosecution,  in  view  of  the  probability  of  your 
finding  that  these  defendants,  one  or  both  of 
them,  had  to  do  with  the  prosecution,  and  of 
your  finding  that  their  knowledge  about  it 
bears  somewhat  upon  the  question  whether 
they  did  or  did  not  abuse  it  after  it  had  been 
instituted." 

The  court  then  proceeded  to  instruct  the 
jury  as  to  malicious  prosecution  and  embezzle- 
ment, which  instructions  were  not  excepted  to. 
The  court  then  proceeded  to  instruct  the 
jury — which  was  not  excepted  to— that  the 
court  in  New  Hampshire  had  jurisdiction  to 
find  an  indictment  relating  to  the  subject-mat- 
ter, and  that  this  indictment,  under  the  laws 
of  New  Hampshire,  might  have  been  amended, 
if  necessary,  with  regard  to  the  time  charged 
as  the  time  of  the  alleged  embezzlement.  The 
court  then  proceeded  to  instruct  the  jury  as 
follows: 

"I  instruct  you  that,  upon  the  evidence,  the 
indictment  was  so  found,  and  the  proceedings 
pending  the  arrest  of  Wood,  and  his  extradi- 
tion to  New  Hampshire,  were  so  conducted 
that  these  defendants  cannot  be  held  liable, 
unless  there  was  a  misuse  and  abuse  of  the 
process  after  the  plaintiff  was  taken  into  cus- 
tody, in  which  the  defendants  participated; 
and  that  brings  you  to  the  important  question 
in  the  case. 

"The  plaintiff  claims  that  these  defendants 
used  this  prosecution  to  collect  their  private 
debt;  and  that  the  defendants  deny;  and  there 
Is  the  issue  for  your  consideration.  No  one 
has  a  right  to  commence  or  to  use  a  criminal 
prosecution  for  the  purpose  of  collecting  his 
private  debt.  It  is  in  the  interest  of  the  com- 
munity that  offenders  against  the  law  should 
be  punished;  it  is  in  the  interest  of  the  com- 
munity that  those  who  know  the  facts  consti- 
tuting a  crime  should  come  into  court  and  tes- 
tify to  those  facts,  and  that  they  should  not 
collect  their  claims  and  compound  the  crime 
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by  any  arrangement  to  withhold  their  testi- 
mony, such  as  to  allow  the  offender  to  escape. 
On  the  other  hand,  one  entitled  to  money  or 
property  which  has  been  taken  or  detained  by 
another,  under  such  circumstances  as  to  make 
him  liable  to  punishment  for  a  crime,  has  a 
right,  if  he  can,  to  get  his  money  or  property. 
It  is  entirely  proper  and  lawful  for  him  to  col- 
lect his  debt,  if  it  is  a  debt,  or  to  recover  back 
his  property  which  has  been  stolen  or  taken 
away  from  him;  and  the  mere  fact  that  the  of- 
fender is  under  arrest,  and  that  the  offender 
may  perhaps  have  hope  or  expectation  of  favor 
from  the  Commonwealth  if  he  restores  the 
money  or  property,  does  not  make  the  recep- 
tion of  it  by  him  who  is  entitled  to  it  illegal  or 
in  any  way  improper. 

"In  this  case  you  will  have  to  consider  care- 
fully a  question,  which  is  nice,  as  to  whether 
these  defendants,  or  either  of  them,  by  influ- 
ence which  they  were  able  to  exert,  or  other- 
wise, actively  used  this  prosecution  as  a  means 
of  getting  their  debt;  or  whether  they  received 
their  debt  in  consequence  of  the  situation  in 
which  the  plaintiff  in  this  case  found  himself, 
on  account  of  his  desire  to  relieve  himself  from 
arrest,  on  account  of  any  hope  or  expectation 
which  he  might  have  had  that  the  county  so- 
licitor would  show  him  favor  if  he  restored 
that  which  was  due  these  defendants.  In  the 
one  case  the  getting  of  the  property  which  was 
conveyed  for  the  benefit  of  these  defendants 
would:  be  a  wrong,  a  misuse  and  abuse  of  this 
criminal  proceeding;  in  the  other  case  it  would 
be  entirely  right  and  proper,  notwithstanding, 
as  a  consequence  of  it,  perhaps,  the  plaintiff 
was  released  and  has  escaped  all  punishment. 

"There  is  no  dispute  that  this  plaintiff  was  in- 
debted to  the  defendants  in  a  large  sum, — some 
$6,000  or  more.  They  were  entitled  to  have 
it,  and  it  was  his  duty  to  pay  it  if  he  could. 
There  is  no  dispute  that  they  got,  while 
he  was  under  arrest,  conveyances  of  real  estate, 
part  from  himself  and  part  from  his  daughter, 
which  were  received  as  a  settlement  of  their 
claim.  The  question  upon  this  branch  of  the 
case  is  whether  they  got  those  conveyances  by 
any  control  or  influence  which  they  had  over 
this  prosecution,  and  which  they  used  for  the 
purpose  of  getting  these  conveyances;  or 
whether,  on  the  other  hand,  these  conveyances 
came  to  them  without  any  active  effort  on  their 
part,  without  any  use  by  them  of  the  process, 
either  directly  or  indirectly,  but  from  the  plain- 
tiff in  this  case,  because  he  thought  it  for  his  in- 
terest to  settle  the  suits,  and  voluntarily  saw  fit 
to  make  the  settlement;  and,  as  I  have  already 
intimated,  you  must  appreciate  this  question  aa 
one  of  some  nicety.  It  is  important  for  you  to 
discriminate  between  an  active  use  and  a  mere 
quiet  reception  of  what  came  as  a  result  ot  the 
situation." 

The  court  then  proceeded, — which  is  not  ex- 
cepted to — to  call  the  attention  of  the  jury  to> 
the  evidence  on  each  side,  and  to  state  that,  no 
claim  being  made  for  the  property  transferred 
by  the  plaintiff,  he  was  entitled  to  such  dam- 
ages as  he  sustained  by  the  detention  of  his- 
person  under  arrest,  and  such  loss  of  time,  and 
such  mental  and  physical  suffering,  such  in- 
jury to  feelings  or  to  reputation,  as  came  from 
the  wrongful  use  of  the  process. 

The  judge  also  said  in  the  course  of  the 
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charge,  which  was  not  excepted  to:  "I  do  not 
allow  you  to  estimate  any  damages  in  this  case 
for  anything  which  occurred  before  this  pro- 
cess was  used  at  all  by  the  officer,  but  only  for 
what  occurred  after  it  began  to  be  used  upon 
this  plain  tin*,  and  after  it  began  to  be  wrong- 
fully used,  for  the  purpose  of  collecting  the 
defendants'  debt,  and  so  used  with  their  par- 
ticipation, by  their  direction,  or  under  their  in- 
fluence." 

The  court,  in  view  of  an  apparent  misun- 
derstanding of  counsel,  then  proceeded  to  in- 
struct the  jury  as  follows: 

"There  may  be  a  misunderstanding  of  what 
was  meant  by  an  expression,  'influence,'  which 

1  used  in  the  course  of  this  charge;  and  when  I 
spoke  of  a  liability  which  might  exist  on  the 
part  of  these  defendants  for  any  influence 
which  they  used,  or  for  any  control  of  these 
proceedings  through  their  influence,  I  meant, 
of  course,  an  influence  which  they  brought  to 
bear  in  some  way  upon  those  in  charge  of  the 
proceedings.  I  did  not  mean  influence  in  the 
sense  of  the  feeling  of  friendship,  or  the  opin- 
ion regarding  them  which  the  officer  who  made 
the  arrest  might  have  had,  or  which  the  coun- 
ty solicitor  might  have  had,  without  any  at- 
tempt on  their  part  to  use  an  influence,  and 
without  any  active  accomplishment  of  such  a 
purpose  by  themselves." 

The  jury  found  a  verdict  for  the  plaintiff 
against  both  defendants. 

The  defendants  excepted  to  the  admission 
of  the  brief  of  the  sureties  in  the  case  of  Peter- 
boro'  Railroad  v.  Wood  (mentioned  in  the 
opinion);  and  to  the  examination  of  Bailey 
thereon;  to  the  refusal  oi  the  court  to  instruct 
the  jury  as  requested  in  their  second,  third, 
and  fourth  prayers  for  rulings;  and  to  the 
charge  of  the  court  to  the  jury,  except  those 
parts  thereof  hereinbefore  stated  as  not  ex- 
cepted to,  and  except  the  instruction  that  the 
action  for  malicious  prosecution  could  not  be 
maintained. 

Messrs.  B.  Wadleigh  and  P.  E.  Tucker, 

for  defendants: 

The  defendants  were  entitled  to  the  instruc- 
tion set  forth  in  the  second  prayer. 

It  is  well-settled  law  that  an  action  for  false 
imprisonment  will  not  lie  for  acts  done  under 
and  within  the  scope  of  the  authority  of  valid 
process  of  a  court  of  competent  jurisdiction. 

Wherever  an  injury  to  a  person  is  occasioned 
by  regular  process  of  a  court  of  competent  ju- 
risdiction, though  maliciously  adopted,  case  is 
the  proper  remedy,  and  trespass  is  not  sustain- 
able. 

1  Chitty.  PI.  16th  Am.ed.149,  and  cases  cited. 

But  no  person  who  acts  under  a  regular  writ 
or  warrant  can  be  liable  to  this  action  (trespass), 
however  malicious  his  conduct;  but  case  for 
the  malicious  motive  and  want  of  probable 
cause  for  the  proceeding  is  the  only  sustaina- 
ble form  of  action. 

1  Chitty,  PI.  16th  Am.ed.  208,  and  cases  cited; 
PUtmmer  v.  Dennett,  6  Me.  421,  and  cases  cited ; 
Vatnerv.  Fates,  189  Mass.  468;  Coupal  v.  Ward, 
lOoMass.289. 

For  arrest  upon  a  lawful  warrant  issued  up- 
on the  complaint  of  the  defendant,  "and  the 
imprisonment  following  it,  the  defendant  is 
not  liable  in  an  action  for  assault  and  false  im- 
prisonment, although  his  object  in  making  the 
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complaint  was  to  enforce  the  payment  of  a 
debt  or  to  extort  money.  The  plaintiff's  rem- 
edy, if  any,  is  by  an  action  for  malicious  pros- 
ecution." 

Mullen  v.  Brown,  188  Mass.  114. 

The  distinction  between  the  actions  of  ma- 
licious prosecution  and  false  imprisonment  is, 
that  where  the  imprisonment  is  under  valid 
legal  process,  trespass  on  the  case  or  malicious 
prosecution  must  be  used;  but  trespass  vi  et  ar- 
mis,  or  false  imprisonment,  where  it  is  extraju- 
dicial. 

Colter  v.  Lower,  85  Ind.  285. 

There  is  a  class  of  cases  where  duress  Ir  set 
up  as  an  answer  to  a  contract,  in  which  the 
term  "false  imprisonment"  has  been  used  as 
equivalent  to  "duress,''  and  which  have  been 
frequently  erroneously  cited  as  sustaining  the 
proposition  that  an  action  of  false  imprison- 
ment can  be  maintained  in  cases  like  this. 
8uch  are  the  following: 

Shaw  v.  Spooner,  9  N.  H.  197;  Eackett  v. 
King,  6  Allen,  58;  Taylor  v.  Jaquee,  106  Mass. 
291. 

"Duress"  and  "false  imprisonment"  are  not 
synonymous  terms,  although  so  used  in  these 
cases. 

Walking  v.  Baird,  6  Mass.  511. 

For  reasons  above  given,  neither  malicious 
prosecution  nor  false  imprisonment  will  lie; 
not  malicious  prosecution,  because  the  origi- 
nal case  is  not  ended,  and  not  false  imprison- 
ment, because  the  imprisonment  was  on  legal 
process.  It  is  equally  clear  that  an  action  for 
misuse  or  abuse  of  process  will  not  lie. 

There  was  no  misuse  or  abuse  of  the  process 
by  the  officer  or  the  keeper  while  the  plaintiff 
was  under  arrest. 

While  in  the  custody  of  the  officer,  plaintiff 
made  two  deeds  of  property,  the  value  of  which 
together  then  amounted  (whatever  their  value 
may  be  to  day)  to  the  amount  which  the  Su- 
preme Court  of  New  Hampshire  had  previously 
said  he  had  improperly  taken  from  the  Peter- 
boro*  Railroad,  together  with  the  costs  of  the 
judgment. 

IF  these  deeds  were  given  under  duress,  the 
plaintiff  could  bring  actions  at  law  or  inequity 
to  recover  the  land  or  annul  the  deeds  as  void- 
able. But  until  avoided  they  remained  good, 
and  neglect  to  avoid  is  affirmance. 

The  action  for  abuse  of  legal  process,  if  it 
be  distinguishable  from  the  action  for  malicious 
prosecution  (Eamilburgh  v.  Shepard,  119  Mass. 
130),  is  confined  to  cases  of  abuse  of  civil 
process  (Am.  Lead.  Cas.  *228). 

The  only  case  quoted  under  the  head  of 
abuse  of  legal  process,  which  apparently  de- 
cides that  it  may  be  extended  to  criminal  pro- 
cess, is  that  of  Page  v.  Gushing,  88  Me.  527. 
That  was  an  action  of  conspiracy  in  the  mali- 
cious prosecution  and  abuse  of  legal  process  in 
obtaining  and  issuing  maliciously  and  without 

ftrobable  cause  a  search  warrant  for  liquors  al- 
eged  to  be  illegally  kept  for  sale.  So  far  as 
this  was  held  to  be  an  action  for  conspiracy, 
the  ru lings  of  the  court  were  incorrect. 
Parker  v.  Huntington,  2  Gray,  125. 
Most  of  the  rulings  of  the  court  in  the  Maine 
case  related  to  malice,  and  were  undoubtedly 
correct;  and  where  the  court  passed  upon  that 
which  related  to  abuse  of  process,  it  held  that 
the  ruling  of  the  court  below— that  an  acquittal 
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need  not  be  shown — was  correct,  because  it 
did  not  appear  that  the  original  process  had 
ever  been  brought  to  trial,  and  because,  in  ac- 
tions for  malicious  prosecution,  in  the  opinion 
of  that  court  (unlike  the  decisions  in  this  State), 
it  was  not  necessary  to  show  a  termination  of 
the  action  alleged  to  have  been  maliciously 
prosecuted.  This  was  really  a  decision  upon 
an  action  for  malicious  prosecution,  and  not 
upon  an  action  for  abuse  of  process,  although 
the  court  confounded  the  two.  The  proceed- 
ings in  this  case  were  under  the  charge  of  the 
district  attorney,  and  were  approved  by  the 
court. 

Even  If  the  county  solicitor's  motives  were 
bad,  of  which  there  is  no  evidence,  his  lawful 
acts  would  not  thereby  be  made  illegal. 

Morrison  v.  Howe,  120  Mass.  578. 

The  defendants  were  guilty  of  no  unlawful 
act.  Acts  alone  are  the  basis  of  actions.  A 
bad  motive  or  purpose  is  of  itself  no  tort.  A 
bad  motive  cannot  make  an  act  wrong  which 
in  its  own  essence  is  lawful. 

Cooley,  Torts,  690. 

It  was  clearly  within  the  power  and  discre- 
tion of  the  county  solicitor  to  impose,  as  a  con- 
dition of  making  the  order  to  be  carried  for- 
ward no  further,  that  plaintiff  should  restore 
the  money  illegally  taken. 

Whart.  Cont.  §  487. 

But  even  in  cases  for  abuse  of  civil  process, 
it  must  be  shown  that  some  damage  was  caused 
by  the  alleged  abuse,  or  the  action  will  not  lie. 

Florence  v.  Jenings,  2  C.  B.  N.  8.  462. 

Mr.  A.  W.  Boardman,  for  plaintiff: 

The  indictment  was  procured,  and  so  was 
the  requisition,  not  in  the  public  interest, — to 
bring  an  offender  to  justice, — but  to  enforce 
the  payment  of  a  debt;  and  that  was  the  only 
purpose  of  it.   All  the  defendants  knew  this. 

"  No  one  is  justified  in  doing  a  wrong  or 
unlawful  act  upon  the  ground  that  he  did  it  to 
obtain  a  lawful  end." 

Wills  v.  Noyes,  12  Pick.  824. 

"  An  abuse  of  an  authority  in  law,  by  using 
it  for  improper  purposes,  or  beyond  its  due 
limits,  or  in  any  improper  or  illegal  manner.is 
a  forfeiture  of  all  its  protection.' 

Barrett  v.  White,  8  N.  H.  210. 

"  Individuals  cannot  take  the  execution  of 
the  laws  into  their  own  hands;  and  it  is  the 
duty  of  every  good  citizen,  if  he  knows  of  any 
offense  against  society,  to  bring  the  offender 
before  the  proper  tribunal  for  inquiry, trial, and 
punishment." 

Commonwealth  v.  SneUing,  15  Pick.  840; 
Stow  v.  Spooner,  9  N.  H.  197. 

"  The  law  neither  justifies  nor  excuses  their 
trifling  with  the  plaintiff's  liberty  and  good 
name,  or  experimenting  with  his  fears.  It  was 
a  willful  disregard  of  his  rights." 

Johnson  v.  Bbberts,  6  Sawy.  588 ;  HoUey  v. 
Mix,  8  Wend.  850. 

"  Each  person  who  participates  in  aground- 
less  prosecution  is  severally  liable." 

Cotton  v.  Huidekoper,  2  P.  &  W.  148,  158. 

In  Stone  v.  Crocker,  24  Pick.  88,  the  court 
says:  "  What  greater  private  iniury  can  any 
man  suffer  than  to  be  arraigned  for  a  felony  or 
other  crime,  and  subjected  to  the  expense,  vex- 
ation, and  ignominy  of  a  public  trial,  and  what 
act  can  more  deserve  the  severest  animadversion 
of  the  law  than  the  prostitution  of  its  process 
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to  the  gratification  of  malice,  at  the  expense  of 
innocence?" 

If  this  point  needs  further  support,  it  will 
be  found  in  the  long  delay  before  indictment, 
the  spur  the  judgment  gave  them,  the  driving 
away  of  Wood's  bail,  and  in  the  abandonment 
of  the  prosecution  after  the  machine  had  done 
all  it  was  built  for.  The  great  crime  was  com- 
mitted eleven  years  ago,  and  nobody  whipped 
for  it  yet. 

1  Whart.  §  444;  Bigelow,  Torts,  82,  197; 
Cardival  v.  Smith,  109  Mass.  160. 

"  It  is  sufficient  if  the  plaintiff,  in  his  decla- 
ration, states  facts  upon  which,  if  proved,  he 
would  be  entitled  to  a  verdict." 

Orates  v.  Dawson,  180  Mass.  83. 

"  Every  restraint  of  the  liberty  of  the  person, 
if  not  justified  by  law,  is  false  imprisonment." 

Commonwealth  v.  Nickerson,  5  Allen,  518; 
525.  See  also  Parker  v.  Huntington,  2  Gray, 
127;  Skinner  v.  Qunton,  1  Wms.  Saund.  229, 
notes. 

The  verdict  shows  that,  whether  Wood  was 
guilty  or  not,  or  the  prosecution  barred  or  not, 
the  law  was  misused  and  abused  for  the  pur- 
pose of  extortion,  and  eluded  by  a  corrupt 
compromise;  and  that  the  defendants  "  actively 
used  the  prosecution  as  a  means  of  getting 
their  debt;  that  Bailey  and  Graves  sought  and 
found  a  ready  tool  in  Burns  to  aid  them  in  in- 
dicting, arresting,  and  holding  Wood  solely  for 
the  purpose  of  collecting  their  debt.  And  this 
was  such  misuse  and  abuse  of  process  as  to 
render  the  defendants  liable  for  damages  in  this 
action. 

Bigelow,  Torts,  p.  119;  WaUdns  v.  Baird,  6 
Mass.  506;  Savage  v.  Brewer,  16  Pick.  458; 
Commonwealth  v.  Niclterson,  5  Allen,  518.  625; 
Hackett  v.  King,  6  Allen,  58;  Taylor  v.  Jaques, 
106  Mass.  295;  Fisher  v.  Deans,  107  Mass.  118; 
Johnson  v.  Reed,  186  Mass.  428 ;  Shaw  v.  Spooner, 
9  N.  H.  197  ;  Shaw  v.  Reed,  80  Me.  105;  Page 
v.  Gushing,  88  Me.  528;  Bowen  v.  Buck.  28  Vt 
808;  McMahon  v.  Smith,  47  Conn.  221;  Juchter 
v.  Boehm,  67  Ga.  584;  Grainger  v.  Hill,  Bige- 
low, Lead.  Cas.  Torts,  184. 

The  plaintiff's  right  to  recover  damages 
for  such  misuse  and  abuse  of  process  is  not 
governed  by  the  termination  or  nontermination 
of  the  criminal  proceedings. 

Add.  Torts,  p.  257,  cases  cited,  and  p.  243; 
Grainger  v.  Hut,  4  Bing.  (N.  C.)  212;  Bigelow, 
Lead.  Cas.  Torts,  184;  Page  v.  Gushing,  88  Me. 
523. 

In  the  case  last  cited,  the  court  says  there  is 
no  reason  why  suit  for  damages  should  be 
postponed  till  the  prosecution,  known  to  be 
false  and  hopeless,  should  be  more  formally 
terminated.  Besides,  "  the  plaintiff  is  not  in 
fault  that  the  prosecution  cannot  be  terminated 
by  a  judgment  upon  a  verdict." 

Graves  v.  Dawson,  188  Mass.  420. 

Even  if  Wood  had  committed|the  crime,  and 
the  prosecution  had  not  been  barred,  and  the 
indictment,  warrant,  and  requisition  had  been 
obtained  and  the  arrest  made  in  good  faith, 
and  for  the  sole  purpose  of  bringing  an  of- 
fender to  justice;  in  other  words,  if  all  the 
proceedings  had  been  just  and  legal  up  to  and 
including  the  bringing  of  Wood  to  Nashua, — 
the  defendants  had  no  right  to  drive  off  his 
bail,  or  hold  him,  as  they  did,  for  purposes  of 
trade  or  compromise.   This  was  trespass  and 
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fake  imprisonment,  for  which  the  defendants 
are  liable  in  this  action. 

Watkins  v.  Baird,  6  Mass.  506;  Shaw  v. 
Spooner,  ubi  supra;  Commonwealth  v.  Nicker- 
son,  5  Allen,  518, 525;  Hackett  v.  King,  6  Allen, 
58;  Taylor  v.  Jaques,  106  Mass.  295;  Fisher  v. 
Deant,Wl  Mass.  118;  Adams  v.Paige,  7  Pick. 542. 

Other  cases  bearing  upon  this,  not  already 
cited,  are  as  follows: 

As  to  malice. — 

Stevens  v.  Midland  Sail.  Co.  10  Ezch.  856; 
Brooks  v.  Warwick,  2  Stark.  898;  McDonald  v. 
Books,  2  Bing.  (N.  C.)  219;  Add.  Torts,  p.  246, 
and  cases  cited  ;  Ross  v.  Langworthy,  18  Neb.  492. 

As  to  probable  cause. — 

Bacon  v.  Towne,  4  Cush.  288;  Kimball  v. 
Bale*,  50  Me.  808;  Barron  v.  Jfasm,  81  Vt. 
189;  MUcheU  v.  TPatf,  111  Mass.  492. 

"The  circumstances  of  the  abandonment  of 
the  prosecution  may  be  such  as  to  indicate 
prima  facie  a  want  of  probable  cause." 

Bigelow,  Torts,  82,  197;  6  Bing.  190. 

As  to  compromise, — 

Commonwealth  v.  Pease,  16  Mass.  91;  Jones 
v.  Rice,  18  Pick.  440,  442;  Partridge  v.  Hood, 
180  Mass.  405;  Heard,  Cr.  L.  p.  6,  note;  11 
Whan.  §  2505. 

C.  Allen*  J.,  delivered  the  opinion  of  the 
court. 

The  three  counts  of  the  declaration  are 
treated  by  the  counsel  for  the  defendants  as 
being  counts  respectively  for  malicious  prose- 
cution, for  false  imprisonment,  and  for  abuse 
of  criminal  process;  and  the  trial  appears  to 
have  proceeded  on  that  ground.  No  question 
as  to  the  form  of  the  declaration  has  been 
raised.  The  court  correctly  ruled,  upon  the 
request  of  the  defendants,  that,  upon  the  evi- 
dence, the  plaintiff  could  not  maintain  an  ac- 
tion for  malicious  prosecution,  the  prosecution 
not  having  been  brought  to  a  termination. 
The  principal  questions  arise  upon  the  other 
requests  by  the  defendants  for  instructions. 

The  court  declined  to  rule  that,  upon  the 
evidence,  the  plaintiff  could  not  maintain  an 
action  for  false  imprisonment  against  either  of 
the  defendants.  No  action  would  lie  for  false 
imprisonment  by  reason  of  what  was  done  in 
pursuance  of  the  warrant  of  the  governor  in 
extraditing  the  plaintiff  from  Massachusetts  to 
New  Hampshire,  or  of  what  was  done  in  pur- 
suance of  any  lawful  precept  issued  upon  the 
indictment  in  New  Hampshire;  but  if  acta 
were  done  in  excess  of  what  was  authorized, 
and  if  the  process  of  the  law  was  abused,  the 
remedy  might  be  by  an  action  for  false  imprison- 
ment. The  court  therefore  properly  declined 
to  adopt  the  language  of  the  defendants'  sec- 
ond request;  and  all  the  rights  of  the  defend- 
ants in  respect  to  this  were  saved  by  the  course 
of  the  instructions  in  relation  to  the  wrongful 
use  of  process  already  commenced. 

There  is  no  doubt  that  an  action  lies  for  the 
malicious  abuse  of  lawful  process,  civil  or 
criminal.  It  is  to  be  assumed,  in  such  a  case, 
that  the  process  was  lawfully  issued  for  a  first 
cause,  and  is  valid  in  form,  and  that  the  arrest 
or  other  proceeding  upon  the  process  was  justi- 
fiable and  proper  in  its  inception.  But  the  griev- 
ance to  be  redressed  arises  in  consequence. of 
•nbsequent  proceedings.  For  example,  if,  after 
an  arrest  upon  civil  or  criminal  process,  the 
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party  arrested  is  subjected  to  unwarrantable 
insult  and  indignities,  is  treated  with  cruelty, 
is  deprived  of  proper  food,  or  is  otherwise 
treated  with  oppression  and  undue  hardship, 
he  has  a  remedy  by  an  action  against  the  officer 
and  against  others  who  may  unite  with  the  of- 
ficer in  doing  the  wrong.  It  is  sometimes  said 
that  the  protection  afforded  by  the  process  is 
lost,  and  that  the  officer  becomes  a  trespasser 
ab  initio.  Esty  v.  Wilmot,  15  Gray,  168;  Mai- 
com  v.  Spoor,  12  Met.  279.  This  rule,  however, 
is  somewhat  technical,  and  is  hardly  applicable 
to  others  than  the  officer  himself.  But  the 
principle  is  general,  and  is  applicable  to  all 
kinds  of  abuses  outside  of  the  proper  service 
of  lawful  process,  whether  civil  or  criminal, 
that  for  every  such  wrong  there  is  a  remedy, 
not  only  against  the  officer,  whose  duty  it  is  to 
protect  the  person  under  arrest,  but  also  against 
all  others  who  may  unite  with  him  in  inflicting 
the  injury.  Perhaps  the  most  frequent  form 
of  such  abuse  is  by  working  upon  the  fears  of 
the  person  under  arrest,  for  the  purpose  of  ex- 
torting money  or  other  property,  or  of  com- 
pelling him  to  sign  some  paper,  to  give  up 
some  claim,  or  to  do  some  other  act  in  accord- 
ance with  the  wishes  of  those  who  have  control 
of  the  prosecution. 

The  leading  case  upon  this  subject  is 
Grainger  v.  Hill,  4  Bing.  (N.  C.)  212,  where 
the  owner  of  a  vessel  was  arrested  on  civil 
process,  and  the  officer,  acting  under  the 
directions  of  the  plaintiffs  in  the  suit,  used 
the  process  to  compel  the  defendant  therein  to 
give  up  his  ship's  register,  to  which  they  had 
no  right.  He  was  held  entitled  to  recover 
damages,  not  for  maliciously  putting  the  pro- 
cess in  force,  but  for  maliciously  abusing  it  to 
effect  an  object  not  within  its  proper  scope. 
In  Page  v.  Gushing,  88  Me.  528,  the  same  doc- 
trine was  held  applicable  to  the  abuse  of  crim- 
inal process.  HoUey  v.  Mix,  8  Wend.  850,  is 
to  the  same  effect;  and  it  was  held  that  an  ac- 
tion for  false  imprisonment  will  lie  against  an 
officer  and  a  complainant  in  a  criminal  prose- 
cution, where  they  combine  and  extort  money 
from  a  party  accused,  by  operating  upon  his 
fears,  though  the  party  was  in  the  custody  of 
the  officer  under  a  valid  warrant  issued  upon 
a  charge  of  felony.  The  case  of  Baldwin 
v.Weed,  17  Wend.  224,  was  an  action  for 
false  imprisonment.  The  plaintiff  had  been 
indicted  in  New  York;  he  was  arrested  in  Ver- 
mont, and  carried  to  New  York  for  trial.  The 
defendant  Weed  procured  the  requisition,  was 
present  at  the  arrest,  and  caused  the  plaintiff 
to  be  put  into  irons,  with  the  purpose  to  se- 
cure two  small  debts.  The  plaintiff  executed 
to  Weed  a  bond  for  the  delivery  of  property 
much  in  excess  of  the  debts.  The  action  for 
malicious  prosecution  failed,  but  the  court 
(Nelson,  J.)  declared  that  an  action  of  trespass, 
assault,  and  false  imprisonment  should  have 
been  brought,  and  was  the  appropriate  remedy 
for  the  excess  of  authority  and  abuse  of  the 

Erocess;  and  intimated  to  the  plaintiff  to  amend 
is  pleadings  accordingly.  See  also  Carleton  v. 
Tavlor,  50  Vt  220;  Mayer  v.  Walter.  64  Pa.  288. 

On  similar  grounds,  an  officer  becomes  re- 
sponsible in  damages  for  abuse  of  process,  or 
as  trespasser  ab  initio  by  reason  of  such  abuse, 
who  omits  to  give  an  impounded  beast  reason- 
able food  ana  water  while  under  his  care 
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(Adams  v.  Adams,  18  Pick.  884);  or  who  stays 
too  long  in  a  store  where  he  has  attached  goods 
(Rowley  v.  Rice,  11  Met.  887;  Williams  v.  Powell, 
101  Mass.  467;  Davis  v.  Stone,  120  Mass.  228); 
or  who  keeps  a  keeper  too  long  in  possession 
of  attached  property  (Gutter  v.  Howe,  122 
Mass.  541);  or  who  places  in  a  dwelling  house 
an  unfit  person  as  keeper,  against  the  owner's 
remonstrance  (Malcom  v.  Spoor,  12  Met.  279). 

In  various  other  cases  where  it  has  been 
said  that  the  only  remedy  was  by  an  action  for 
malicious  prosecution,  the  whole  grievance 
complained  of  consisted  in  the  original  insti- 
tution of  the  process,  and  no  abuse  in  the  mere 
manner  of  serving  it  was  alleged.  Such  cases 
are  Mullen  v.  Brown,  138  Mass.  114;  HamUburgh 
v.  Sluspard,  119  Mass.  80;  Coupal  v.  Ward,  106 
Mass.  289;  O'Brien  v.  Barry,  Id.  800.  The 
case  of  Hacketl  v.  King,  6  Allen,  58,  was  trover 
for  the  conversion  of  property  which  the 

{riaintiff  conveyed  to  the  defendant  under  al- 
eged  duress.  In  Taylor  v.  Jaques,  106  Mass. 
291,  the  question  arose  in  another  form,  the 
action  being  on  a  promissory  note,  in  defense 
to  which  the  defendant  alleged  that  his  signa- 
ture was  procured  by  duress. 

In  examining  the  instructions  of  the  learned 
judge  to  the  jury  in  the  present  case,  no  error 
is  found.  He  made  a  careful  discrimination 
between  the  remedy  for  a  malicious  prosecu- 
tion, and  a  malicious  abuse  of  process  in  the 
manner  of  executing  it.  He  instructed  them 
explicitly  that  no  damages  should  be  given  for 
anything  which  occurred  before  the  process 
was  used  at  all  by  the  officer,  but  only  for  what 
occurred  after  it  began  to  be  used  upon  the 
plaintiff,  and  after  it  began  to  be  wrongfully 
used  for  the  purpose  of  collecting  the  de 
fendants'  debt,  and  so  used  with  their  par- 
ticipation, by  their  direction,  or  under  their  in- 
fluence. He  told  them  also,  in  effect,  that  it 
must  be  proved  that  the  defendants,  by  influ- 
ence which  they  were  able  to  exert,  or  other- 
wise, actively  used  the  prosecution  as  a  means 
of  getting  their  debt;  and  this  he  afterwards 
explained  and  enforced  by  saying  that  it  must 
be  an  influence  which  they  brought  to  bear  in 
some  way  upon  those  in  charge  of  the  pro- 
ceedings. Under  these  instructions,  the  jury 
could  not  properly  hold  the  defendants  respon- 
sible for  merely  setting  the  criminal  law  in 
motion,  and  arresting  the  plaintiff,  and  hold- 
ing him  in  custody  until  his  discharge;  but  on- 
ly for  some  distinct  act  or  omission  which 
amounted  to  a  misuse  or  abuse  of  the  process 
after  it  had  issued,  some  indignity  or  op- 
pression beyond  the  mere  fact  of  arrest  and 
detention,  some  separate  pressure  to  compel 
him  to  make  the  settlement. 

The  defendants  contend  that  there  was  not 
sufficient  evidence  to  warrant  the  jury  in  find- 
ing any  such  abuse  of  process.  But  it  is  un- 
necessary for  us  to  go  into  a  consideration  of 
this  question,  since,  upon  another  ground,  the 
case  will  have  to  go  to  a  new  trial;  and  the  evi- 
dence upon  the  new  trial  may  not  be  the 
same.  The  magnitude  of  the  verdict  certainly 
leads  to  the  fear  that  the  jury  may  have  failed 
to  appreciate  the  legal  grounds  upon  which  the 
plaintiffs  claim  to  damages  must  rest;  but  the 
question  whether  the  damages  are  excessive  is 
not  before  us;  and  no  question  is  before  us  as . 
to  the  rule  of  law  as  to  the  measure  of  damages. 
442 


In  the  admission  of  those  expressions  in  Mr. 
Bailey '8  brief  which  related  to  the  assent  of  a 
majority  of  the  board  of  directors  to  the  pay- 
ment of  $4,261  to  the  plaintiff,  as  competent 
evidence  bearing  upon  the  question  of  misuse 
of  legal  process,  we  think  an  error  was  made 
by  which  the  defendants  were  prejudiced.  The 

auestion  arose  in  this  way :  There  was  an  ae- 
on by  the  Peterboro'  Railroad  Company 
against  the  plaintiff,  who  had  been  its  treasurer, 
and  the  sureties  upon  his  bond,  who  were  the 
defendants  in  the  present  case,  to  recover  for 
money  alleged  to  have  been  wrongfully  appro- 
priated by  the  plaintiff  to  his  own  use,  in  pay- 
ment of  a  claim  for  services,  without  the  ap- 
proval of  the  board  of  directors.  The  case 
was  tried  before  a  referee,  who  in  his  report  set 
forth  that  the  defendants  "proposed  to  offer 
the  testimony  of  a  majority  of  the  directors 
who  were  present  at  the  meeting  [when  the 
claim  was  partly  considered]  to  show  that  they 
understood  at  that  time  that  the  bill  was  to  be 
paid  in  full  as  presented;  but  the  referee  ruled 
that  the  proposed  evidence  would  be  incompe- 
tent," etc.  The  correctness  of  this  ruling  was 
controverted,  and  the  case  was  argued  on  briefs 
before  the  Supreme  Court  of  New  Hampshire, 
the  defendant  Bailey  submitting  a  brief  in 
which  he  assumed,  as  a  fact,  the  existence  of 
the  assent  of  a  majority  of  the  board  of  direc- 
tors, according  to  the  offer  of  proof  before  the 
referee.  This  part  of  the  brief  was  admitted 
in  the  present  action  against  the  defendants, 
as  evidence  that  Bailey  knew  the  fact  to  be  as 
there  assumed,  and  thus  as  evidence  of  the 
groundlessness  of  the  prosecution  against  the 
plaintiff,  and  thus  as  bearing  somewhat  on  the 
question  whether  the  defendants  did  or  did 
not  abuse  the  prosecution  after  it  had  been  in- 
stituted. But  we  think  the  statements  of  the 
brief  had  no  just  tendency  to  show  any  per- 
sonal knowledge,  on  Mr.  Bailey's  part,  of  the 
fact  in  question.  In  the  trial  of  a  cause,  the 
offers  of  counsel  to  prove  certain  facts  do  not 
usually  imply  that  they  have  any  personal 
knowledge  thereof.  Indeed,  the  facts  may  be 
in  dispute,  and  counsel  may  know  that  they 
are  in  dispute,  and,  nevertheless,  properly  of- 
fer evidence  to  prove  them.  It  is  as  if  the 
counsel  should  say:  "  I  wish  to  offer  evidence 
tending  to  prove  so  and  so.  This  will  proba- 
bly be  controverted  by  the  other  side.  I  wish 
to  offer  my  evidence,  and  to  go  to  the  jury  up- 
on the  point."  But  the  court  says:  "  No,  even 
if  you  succeed  in  proving  what  you  claim  to 
be  the  facts,  it  will  not  help  you.  The  evi- 
dence, if  true,  is  immaterial.  There  is  in 
such  case,  of  course,  no  finding  of  the  fact. 
It  remains  a  controverted  question.  But  on 
the  argument  of  the  law  question,  whether  the 
ruling  of  the  court  was  right  or  not.  the  coun- 
sel and  the  court  must  assume,  for  the  purpose 
of  the  discussion,  that  the  fact  existed  as  of- 
fered to  be  proved.  The  statements  in  the 
brief  of  Mr.  Bailey  amounted  to  no  more  than 
this.  They  did  not  import  any  personal  know- 
ledge, on  his  part,  of  the  facts.  By  assuming 
them  to  be  true,  he  made  no  admission  which 
justly  could  be  put  in  evidence  against  him 
afterwards,  as  affecting  him  personally.  For 
this  reason  only,  a  new  trial  must  be  had. 
Exceptions  sustained. 
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Joseph  8.  HYDE  et  al. 
v. 

MECHANICAL   REFRIGERATING  CO. 

A  refrigerating  company  is  liable  for 
damage  caused  to  fruit  stored  by  it, 

by  reason  of  decay  of  such  fruit,  caused 
by  raising  the  temperature  of  its  store- 
house to  a  height  above  that  agreed 
upon;  and  the  diminution  in  the  mar- 
ket value  by  reason  of  such  decay  may 
be  considered  as  an  element  of  the  dam- 
age. 

(8uffolk  Filed  May  9, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract,  the  declaration  aver- 
ring that  defendant  corporation  received  from 
plaintiffs,  in  good  condition,  600  barrels  of 
apples,  for  the  purpose  of  cold  storage,  the 
corporation  promising  and  agreeing,  at  the 
time  of  the  delivery  of  said  apples  to  it,  and 
before,  to  keep  the  temperature  of  the  rooms 
wherein  they  were  stored  at  80°,  and  in  no 
event  warmer  than  82°  Fahrenheit,  for  which 
defendant  corporation  was  to  receive,  and  did 
receive,  a  large  amount  over  ordinary  storage 
from  plaintiffs;  that  defendant  corporation 
did  not  keep  said  apples  at  the  temperature 
agreed  upon,  but  did  keep  them  much  warmer, 
to  wit,  at  a  temperature  of  from  40°  to  50°, 
instead  of  from  80°  to  82°,  as  agreed  upon,  and 
by  reason  of  said  neglect  and  omission  in 
keeping  said  apples  at  said  temperature,  said 
apples  were  greatly  damaged,  and  to  the 
amount  as  appears  from  the  annexed  account. 
Wherefore  defendant  owes  the  plaintiff  the 
amount  of  said  damage  and  loss,  to  wit,  the 
sum  of  $650;  of  all  which  defendant  had  no- 
tice before  the  bringing  of  this  suit.  The  an- 
swer was  a  general  denial. 

At  the  trial  in  the  superior  court  before 
Thompson,  J.,  the  plaintiffs  offered  evidence 
tending  to  show  that  they  made  a  verbal  con- 
tract with  the  defendant,  according  to  the 
terms  of  which  the  latter  was  to  store  for  the 
plaintiffs  500  barrels  of  apples,  at  a  tempera- 
ture not  exceeding  82°  Fahrenheit,  and  that, 
in  consideration  of  said  storage,  the  plaintiffs 
paid  the  defendant  the  sum  of  $81.18  ;  that 
the  defendant  did  not  keep  the  temperature  at 
the  agreed  82*  Fahrenheit,  but  at  a  higher 
temperature,  to  wit,  about  46°,  by  which  said 
apples  were  greatly  damaged,  to  wit,  to  the 
amount  of  $650,  being  the  diminution  in  the 
market  value,  caused  by  decay,  which,  they 
offered  evidence  to  show,  was  caused  by  then- 
being  kept  at  said  higher  temperature. 

After  the  evidence  was  all  in,  and  before 
the  charge  to  the  jury,  the  defendant  requested 
the  judge  to  instruct  the  jury  that  "the  plain- 
tiffs in  this  action,  assuming  all  the  statements 
made  by  them  and  their  witnesses  to  be  true, 
can  only  recover  the  amount  (if  entitled  to  re- 
cover anything)  paid  by  them  for  storage  and 
interest;  not  damages  for  any  diminution  in 
the  market  value  of  the  apples." 

But  the  ludge  refused  to  give  either  the 
form  or  substance  of  such  prayer,  and  in- 
structed the  jury  that  if  they  found  the  agree- 
ment to  have  been  made  as  alleged,  they  might 
consider  as  an  element  of  damage  the  diminu- 
tion in  the  market  value  of  the  apples,  if  they 
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found  that  such  diminution  was  caused  by  the 
keeping  of  them  at  a  higher  temperature  than 
the  one  agreed  upon.  The  jury  found  a  ver- 
dict for  the  plaintiffs  for  $420.41. 

To  the  rulings  and  refusals  to  rule  the  de- 
fendant excepted. 

Messrs.  Stevens  ft  Durant,  and  J.  E. 
Faraham,  for  defendant: 

The  action  and  declaration  in  this  case  were 
wholly  in  contract.  There  is  a  clear  and  well- 
recognized  distinction  between  the  rule  or 
measure  of  damages  applicable  in  actions  of 
contract  and  tort;  and  the  court  erred  in  the 
present  case,  even  if  its  rulings  and  instruc- 
tions could  be  held  to  be  correct  for  an  action 
of  tort. 

1  Suth  Dam.  p.  74;  Goddard  v.  Barnard,  16 
Gray,  205;  Murdoch  v.  Boston  A  A.  R.  R.  188 
Mass.  15;  Sedgw.  Dam.  6th  ed.  581. 

The  form  of  action  selected  and  adhered  to 
by  the  plaintiff  must  control  the  defendant's 
liability;  and,  in  the  case  at  bar,  the  injury 
which  the  plaintiffs  may  have  sustained,  for 
which  damages  could  be  recovered  in  the  form 
of  action,  is  too  remote. 

Bank  of  Orange  v.  Brown,  8  Wend.  158; 
Ang.  Car.  §8  422-489;  Hobbs  v.  London  A  8. 
R.  Co.  L.  R  10  Q.  B.  111. 

The  contract  price  jf  the  true  measure  of 
damages. 

Bush  v.  Chapman,  2  Greene  (la.).  549;  Pond 
v.  Wyman,  15  Mo.  175;  Wood's  Mayne  Dam. 
§§  58-77. 

In  the  case  of  Murdoch  v.  Boston  A  A.  R. 
R.  188  Mass.  »15,  the  court  ruled  "that  the 
damages  for  a  breach  of  a  contract  are  limited 
to  such  as  are  the  natural  and  proximate  con- 
sequences of  the  breach."  The  detention  of 
the  plaintiff  during  the  night,  the  cold  he  con- 
tracted owing  to  the  dampness  of  the  place 
where  detained,  were  not  the  natural  conse- 
quences of  the  breach  of  the  defendant's  con- 
tract. They  were  results  of  intervening  causes. 
So,  in  the  case  at  bar,  there  is  no  evidence  that 
the  damage  to  the  apples  was  caused  by  keep- 
ing them  at  a  higher  temperature  than  agreed 
upon,  but  may  have  been  caused  by  the  nat- 
ural process  of  decay.  To  hold  the  defend- 
ant responsible  in  this  case  would  be  making 
it  an  insurer, — a  contract  which  neither  party 
could  have  contemplated. 

Mr.  Charles  B.  Elder,  for  plaintiffs: 

The  declaration  states  a  case  in  contract, 
which  is  "an  agreement,  obligation,  or  legal 
tie  whereby  one  party  binds  himself,  or  be- 
comes bound,  expressly  or  impliedly,  to  an- 
other, to  do  a  certain  act."  The  defendant's 
liability  arose  from  its  failure  to  keep  the 
apples  at  the  temperature  agreed  upon,  and  its 
failure  to  keep  them  cold,  as  the  nature  of  the 
goods  required.  There  was  a  breach  of  con- 
tract, for  which  plaintiffs  might  sue  in  contract. 

Van  Kuran  v.  May,  7  Allen,  466. 

At  the  trial  the  plaintiffs  proved  a  contract 
as  alleged.  The  nature  of  the  goods,  their 
tendency  to  deteriorate  in  value  when  kept  at 
a  high  temperature,  must  have  been  well 
known  to  the  defendant.  The  apples  were 
damaged  as  the  direct  consequence  of  the 
fault  of  the  defendant.  The  damage  to  the 
apples  was  the  direct  result  of  defendant's 
breach  of  contract;  there  was  no  intervening 
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Murdoch  v.  Boston  A  A.  B.  B.  Co.  188 
Mass.  15;  Fox  v.  Harding,  7  Cush.  516;  Ingle- 
dew  v.  Northern  B.  B.  7  Gray,  86. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

If  a  refrigerating  company  undertakes  to 
store  apples  at  a  temperature  below  a  certain 
height,  decay  caused,  as  it  was  shown  to  be  in 
this  case,  by  the  temperature  being  allowed  to 
reach  a  much  greater  height,  is  the  specific 
consequence  which  the  contract '  was  made  to 
prevent;  and  if  the  decay  caused  a  diminution 
of  market  value,  such  diminution  may  be  con- 
sidered as  an  element  of  damage. 

Exceptions  overruled. 


Milton  A.  KENT 
v. 

WilUam  N.  TODD  et  al. 

1.  The  plaintiff  was  tenant  of  the  sec- 
ond,  and  the  defendants  were  tenants 
of  the  first,  story  of  the  building 
through  the  hoistway  in  which  the 
plaintiff  fell.  The  lease  of  each  party 
gave  him  the  us«  of  the  hoistway  in 
common  with  the  other  tenants.  The 
hoistway  was  partitioned  off  from  the 
rooms  through  which  it  passed,  with 
bolted  doors  opening  into  it  on  each 
story,  and,  when  not  in  use,  could  be 
closed  by  two  trap  doors  which  made  a 
floor  continuous  with  that  of  the  rest  of 
the  story,  and  afforded  access  to  a  win- 
dow on  the  floor  occupied  by  the  plain- 
tiff, which  he  was  bound  to  keep  in  re- 
pair, and  which,  from  its  situation,  would 
naturally  be  opened  and  closed  by  him 
at  his  pleasure.  There  was  also  a  bar 
that  could  be  put  across  the  entrance 
door  of  the  hoistway  when  either  trap 
door  was  open.  The  defendants1  ser- 
vant, for  the  lawful  use  of  the  hoistway, 
unbolted  and  opened  the  entrance  door, 
opened  one  of  the  trap  doors,  and  then 
shut  and  bolted  the  entrance  door  again, 
leaving  the  trap  door  open.  The  plain- 
tiff had  placed  a  basket  inside  the  parti- 
tion, seemingly  in.  such  a  way  as  not  to 
interfere  with  the  use  of  the  hoistway, 
and,  when  about  to  go  home,  unbolted 
and  opened  the  entrance  door  in  order  to 
get  the  basket,  went  in,  and  fell.  In  an 
action  of  tort  for  damages  thus  suf- 
ered ,  the  court  instructed  the  jury  that 
the  plaintiff  had  no  rights  in  the  hoist- 
way,  under  his  lease,  except  to  use  it 
for  the  purpose  of  a  hoistway;  that, 
apart  from  any  special  agreement  with 
the  defendants,  ifne  used  it  for  the  pur- 
pose of  storage,  and  went  there  for 
the  sole  purpose  of  removing  articles 
there  stored,  while  he  was  so  using  it 
the  defendants  were  under  no  legal 
obligation  to  him  as  to  the  care  of 
the  hoistway  and  bars.  This  in- 
struction, upon  exceptions,  was  de- 
clared to  limit  the  plaintiff's  rights 
too  strictly,  as  the  lease  did  not  except 
so  much  of  the  floor  as  covered  the  hoist- 
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way,  so  as  to  render  the  plaintiff  a  tres- 
passer when  he  walked  upon  it  for  any 
purpose  other  than  using  the  hoistway 
as  such.  The  plaintiff  might  go  there 
for  any  purpose  not  inconsistent  with 
the  rights  of  other  tenants.  The  jury 
might  nave  thought  that,  although  the 
entrance  door  was  shut,  it  was  a  reason- 
able precaution  for  the  defendants  to 
shut  the  trap  when  their  work  was  over, 
and  that  they  had  delayed  unreason- 
ably in  closing  the  trap.  Under  the 
facts  it  would  not  be  unreasonable  to 
require  the  defendants  to  put  the  plain- 
tiffs floor  back  to  the  condition  in  which 
they  found  it,  as  they  did  put  back  the 
entrance  door. 
2.  The  plaintiff  having  set  up  an 
agreement  or  understanding,  and  a 
course  of  dealing  which,  as  he  contend- 
ed, gave  him  a  right  to  expect  to 
find  the  bar  in  place  when  the  trap 
door  was  open,  a  charge  was  regarded 
as  misleading  which  thus  submitted 
the  question  to  the  jury:  "  If  the  de- 
fendants made  any  agreement  or  had 
any  understanding  with  the  plaintiff  as 
to  how  they  would  manage  the  hoist- 
way and  take  care  of  the  same  after 
using  it,  was  this  understanding  and 
agreement  with  reference  to  use  of  the 
hoistway  outside  of  and  apart  from  the 
purpose  for  which  it  was  designed,  or 
had  it  reference  only  to  the  use  of  the 
hoistway  as  a  hoistway?  Did  they  put 
themselves,  and  did  the  plaintiff  under- 
stand that  they  nut  themselves,  under 
obligation  as  to  the  care  of  the  plaintiff 
while  using  the  hoistway  for  some  other 
purpose  than  that  of  a  hoistwav?" 

(Suffolk  Filed  May  10, 1877.) 

ON  plaintiff's  exceptions.  Sustained. 
Action  of  tort  to  recover  for  personal  in- 
juries received  through  alleged  negligence  of 
defendants.   Tried  in  the  superior  court  be- 
fore Dewey,  J. 
The  case  is  fully  stated  in  the  opinion. 
Messrs.  Gaston  ft  Whitney,  for  plaintiff: 
There  was  some  evidence,  as  against  the  de- 
fendants, that  the  particular  use  made  by  the 
plaintiff  of  this  space  on  the  day  of  the  acci- 
dent— for  storing  the  basket  of  chickens — was 
known  to  the  defendants'  agent. 

See  Lord  v.  Bigelote,  124  Mass.  185,  190: 
Philadelphia,  W.  A  B.  B.  B.  v.  Howard,  18 
How.  807,  882,  888  (54  U.  8.  bk.  14.  L.  ed.  157. 
168);  Perry  v.  Simpson  W.  M.  Co.  40  Conn.  818. 

The  actual  use  made  of  premises  under  a 
doubtful  deed  is  often  regarded  as  a  practical 
construction  of  its  terms. 
Greenl.  Ev.  §  298. 

Whatever  may  have  been  the  terms  of  the 
lease,  it  is  clear  that  the  bars  and  trap  doors 
were  constructed  and  used  in  such  a  way 
as  to  indicate  that  the  space  covered  by  the 
trap  doors  when  in  position  could  in  fact  be 
used  in  connection  with  the  stores,  and  that  the 
bars  were  put  up  or  not,  according  as  parties  had 
occasion  to  go  on  the  trap  doors;  and  it  was 
the  duty  of  the  defendants,  even  though  the 
plaintiff  may  have  been  a  trespasser  as  between 
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himself  and  his  landlord,  to  use  proper  care  in 
opening  the  trapdoor,  that  the  plaintiff  should 
not,  in  the  use  which  he  actually  made  of  the 
premises,  suffer  injury. 

Hall  v.  BtpUy,  119  Mass.  185;  Marble  v.  Boss, 
124  Mass.  44;  Davits  v.  Mann,  10  Mees.  &  W. 
546. 

Messrs.  Samuel  Hoar  and  William  P. 
Harding,  for  defendants: 

The  first  and  second  prayers  for  instructions, 
which  leave  out  all  question  of  lease  or  agree 
merit,  and  make  no  distinction  as  to  the  party 
bringing  the  action,  whether  they  be  sound  or 
not  as  general  propositions  of  law,  were  prop- 
erly refused,  because  they  are  not  applicable 
to  the  facts  proved,  and,  if  given,  would  be 
likely  to  mislead  the  jury. 

Pratt  v.  Amherst,  140  Mass.  167, 1  New  Eng. 
Rep.  197. 

The  rights  of  the  plaintiff  and  defendants 
to  use  the  hoistway  are  derived  entirely  from 
their  leases,  but  for  which  they  would  both  be 
trespassers  if  they  used  the  hoistway  for  any 
purpose  whatever;  and  it  follows  that  they  are 
also  trespassers  If  they  use  the  hoistway  for 
any  purpose  not  authorized  by  their  leases.  It 
is  obvious,  from  the  construction  of  the  hoist- 
way,—described  in  the  bill  of  exceptions  as  a 
complete  structure  In  iiself ,  from  basement  to 
roof,  partitioned  off  from  the  various  rooms 
through  which  it  passes,— that  it  was  designed 
and  adapted  for  no  other  purpose  than  that  of 
a  hoistway,  and  that  its  use  for  any  other  pur- 
pose would  greatly  interfere  with  its  use  as  a 
hoistway. 

It  follows  that,  under  the  lease,  the  defend- 
ants owe  the  plaintiff  the  duty  of  not  interfer- 
ing with  or  obstructing  the  latter  in  his  use  of 
the  hoistway  for  hoisting  goods,  and  of  keep- 
ing the  same  in  a  condition  reasonably  safe  for 
that  purpose;  it  also  follows  that,  while  the 
plaintiff  was  using  said  hoistway  for  the  pur- 
pose of  storing  chickens,  he  was  a  trespasser, 
and  that  the  defendants  were  under  no  legal 
obligation  to  protect  him  while  so  using  it  in  a 
manner  not  authorized  by  his  lease,  unless 
there  was  some  agreement  or  understanding 
with  the  defendants  to  protect  him  in  such  un- 
authorized use;  and  the  plaintiff,  while  so  us- 
ing said  hoistway,  took  his  own  risk. 

"  In  order  to  maintain  an  action  for  an  in- 
jury to  person  or  property  by  reason  of  negli- 
gence or  want  of  due  care,  there  must  be  shown 
to  exist  some  obligation  or  duty  towards  the 
plaintiff  which  the  defendant  has  left  undis- 
charged or  unfulfilled.  This  is  the  basis  on 
which  the  cause  of  action  rests.  There  can  be 
no  fault  or  negligence  or  breach  of  duty, where 
there  is  no  act  or  service  or  contract  which  a 
party  is  bound  to  perform  or  fulfill."  "  So,  a 
licensee,  who  enters  on  premises  by  permis- 
sion only, without  any  enticement,  allurement, 
or  inducement  being  held  out  to  him  by  the 
owner  or  occupant,  cannot  recover  damages 
for  injuries  caused  by  obstructions  or  pitfalls. 
He  goes  there  at  his  own  risk,  and  enjoys  the 
license  subject  to  its  concomitant  perils. 

Sweeny  v.  Old  Colony  <t  N.  B.  R  Co.  10  Al- 
len, 868.  870;  Zoebiseh  v.  TarbeU,  10  Allen, 
885:  Gilbert  v.  Nagle,  118  Mass.  278;  Severy  v. 
Niekerson,  120  Mass.  806;  Ivay  v.  Hedges,  L. 
R.  9  Q.  B.  Div.  80;  Heaven  v.  Pender,  Id.  802. 
2  Mass. 


Holme*,/.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  for  damages  suf- 
fered by  the  plaintiff  In  consequence  of  falling 
through  a  hoistway.  The  plaintiff  was  ten- 
ant of  the  second, and  the  defendants  of  the  first, 
story  of  the  building  where  the  accident  hap- 
pened. The  lease  of  each  party  gave  him  the 
use  of  the  hoistway  in  common  with  the  other 
tenants.  The  hoistway  was  partitioned  off 
from  the  rooms  through  which  it  passed,  with 
bolted  doors  opening  into  it  on  each  story,  and, 
when  not  in  use  could,  be  closed  by  two  trap 
doors  which  made  a  floor  continuous  with  that 
of  the  rest  of  the  story.  There  was  also  a  bar 
which  could  be  put  across  the  entrance  door 
when  either  trap  door  was  open. 

The  defendants'  servant,  for  the  lawful  use 
of  the  hoistway,  unbolted  and  opened  the  en- 
trance door,  opened  one  of  the  trap  doors  and 
then  shut  and  bolted  the  entrance  door  again. 
The  plaintiff  had  placed  a  basket  of  chickens 
inside  the  partition,  seemingly  in  such  a  way 
as  not  to  interfere  with  the  use  of  the  hoist- 
way, and,  when  about  to  go  home,  unbolted 
and  opened  the  entrance  door  in  order  to  get 
them,  went  in,  and  fell. 

The  court  instructed  the  jury,  in  substance, 
that  the  plaintiff  had  no  rights  in  the  hoistway 
under  his  lease,  except  to  use  It  for  the  pur- 
poses of  a  hoistway ;  that,  by  the  common  law 
(that  is,  as  we  understand,  apart  from  agree- 
ment), if  he  used  it  for  the  purpose  of  storing 
chickens,  and  went  there  for  the  sole  purpose 
of  getting  the  chickens,  while  he  was  so  using 
it  the  defendants  were  under  no  legal  obliga- 
tion to  him  as  to  the  care  of  the  hoistway  and 
bars;  and  that  if  the  plaintiff  was  entitled  to 
recover,  it  must  be  by  virtue  of  some  agree- 
ment, which  It  lay  on  him  to  prove,  and  also 
to  prove  that  the  agreement  covered  uses  for 
other  purposes  than  that  of  a  hoistway. 

The  first  of  these  instructions,  we  think,  lim- 
its the  plaintiff's  rights  too  strictly.  We  can- 
strue  the  lease  as  excepting  so  much  of  the 
floor  as  covered  the  hoistway,  so  that  the  plain- 
tiff was  a  trespasser  when  he  walked  upon  it 
for  any  purpose  other  than  using  the  hoistway 
as  such.  It  appears  to  us  a  more  reasonable 
construction  to  hold  that  the  plaintiff  might 
go  there  for  any  purpose  not  inconsistent  with 
the  rights  of  the  other  tenants;  and  this  view 
is  confirmed  by  the  fact  that  one  of  the  win- 
dows on  the  plaintiff's  floor,  which  the  plain- 
tiff seems  to  have  been  bound  to  keep  in  repair, 
and  which  a  tenant  would  naturally  expect  to 
open  or  shut  at  pleasure,  could  only  be  reached 
by  crossing  the  hoistway. 

The  other  rulings  are  based  on  the  premise 
that  the  plaintiff  was  a  trespasser:  and  this  er- 
ror, as  we  must  regard  it,  did  undoubtedly  tend 
to  prejudice  the  plaintiff's  case,  even  if,  on 
other  grounds,  we  should  reach  some  of  the 
conclusions  stated  by  the  learned  judge  tit  the 
trial.  In  one  branch  of  the  case  in  particular, 
we  think  it  probable  that  the  jury  were  misled. 
The  plaintiff  set  up  an  agreement  or  under- 
standing and  course  of  dealing  which,  as  he 
contended,  gave  him  a  right  to  expect  to  find 
the  bar  in  place  when  the  trap  door  was  open. 
The  language  of  the  charge  was  as  follows: 
"If  the  defendants  made  any  agreement  or  had 
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any  understanding  with  the  plaintiff  as  to  how 
they  would  manage  the  hoistway  and  take  care 
of  the  same  after  using  it,  was  this  understand- 
ing and  agreement  with,reference  to  some  use 
of  the  hoistway  outside  of  and  apart  from  the 
purpose  for  which  it  was  designed,  or  had  it 
reference  only  to  the  use  of  the  hoistway  as  a 
hoistway?  Did  they  put  themselves,  and  did 
the  plaintiff  understand  that  they  put  them- 
selves, under  obligation,  as  to  care,  to  the  plain- 
tiff while  using  the  hoistway  for  some  other 
purpose  than  that  of  a  hoistway?" 

In  a  sense,  this  is  all  true,  but  coming,  as  it 
did.  after  a  statement  that  the  plaintiff  had  no 
right,  under  his  lease,  to  be  where  he  was  for 
the  purpose  for  which  he  went  there,  it  must 
have  been  understood,  and  probably  was  in- 
tended to  be  understood,  that  a  general  agree- 
ment as  to  the  way  in  which  the  defendants 
would  use  the  hoistway  would  do  the  plaintiff 
no  good  unless  there  was  some  express  refer- 
ence to  his  use  of  it  for  other  purposes  than 
those  of  a  hoistway.  We  are  of  opinion  that 
if  the  defendants  had  given  the  plaintiff  the 
right  to  expect  that,  when  they  opened  the 
trap,  they  would  put  up  the  bar  as  well  as  bolt 
the  entrance  door,  the  plaintiff  had  the  same 
right  to  rely  on  that  expectation  when  going  to 
the  hoistway  for  chickens  as  when  going  there 
to  open  the  window  or  to  prepare  to  receive 
goods. 

Although  the  exceptions  must  be  sustained 
for  the  reason  which  we  have  given,  it  seems 
advisable  to  give  a  little  consideration  to  the 
general  question  which  was  dealt  with  by  the 
court  below,  and  which  must  arise  again. 
What,  if  any.  were  the  plaintiff's  rights,  in  the 
absence  of  any  agreement  or  understanding? 
For  even  if  the  plaintiff  was  not  a  trespasser, 
it  is  still  by  no  means  clear  whether  the  de- 
fendants owed  him  any  duty,  and,  if  so, 
whether  it  was  not  performed.  In  William*  v. 
Groucott,  4  B.  &  8.  149,  the  defendants,  who 
were  entitled  to  the  minerals  under  a  field,  had 
lawfully  opened  a  mine  shaft  in  it,  but  had 
left  the  shaft  improperly  guarded  against 
horses.  The  plaintiff  occupied  the  field,  and 
his  horae  fell  into  the  shaft  and  was  killed.  It 
was  held  that  the  defendants  were  liable,  al- 
though the  question  was  regarded  as  nice  and 
novel. 

Assuming  that  we  should  have  decided  that 
case  the  same  way,  it  will  be  seen  that  this  is 
much  nearer  the  line,  so  far  as  any  duty  and 
breach  of  duty  to  guard  the  hoistway  are  con- 
cerned. The  reason  given  by  Cockburn,  Ch. 
J.,  for  the  decision  was  "that  it  is  more  rea- 
sonable to  expect  that  the  man  whose  act  pro- 
duces the  danger  should  do  all  that  is  reason- 
ably necessary  to  prevent  injurious  conse- 

auences  to  the  owner  of  the  surface  soil,  who 
oes  not  know  that  a  shaft  will  be  sunk,  or,  if 
so,  when  or  where  it  will  be  sunk."  Here  the 
plaintiff  knew  of  the  hoistway;  the  damage 
was  done  to  his  own  person;  and  while,  in  the 
English  case,  the  defendants  had  possession  of 
the  shaft,  here  the  plaintiff  was  in  possession 
of  the  locus.  These  facts  add  to  the  strength 
of  the  position  for  the  defendants,  stated  by 
Chief  Justice  Cockburn,  that  they  did  no  more 
than  they  had  a  right  to  do,  and  if  dangerous 
consequences  were  likely  to  arise  to  the  plain- 
tiff, it  was  for  him  to  guard  against  them. 
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However  this  may  be,  apart  from  agreement 
or  understanding,  what  duty  to  guard  the 
hoistway  could  there  have  been  which  the  de- 
fendants did  not  perform  ?  It  cannot  be  argued 
that,  on  general  principles,  the  defendants 
were  bound  to  put  up  two  guards,  one  behind 
the  other.  If  a  man  cannot  complain  when  he 
knowingly  walks  through  a  door  which  he 
knows  leads  to  a  hole  that  may  or  may  not  be 
covered  over  (Taylor  v.  Carevo  Iffg.  Co.  140 
Mass.  150, 1  New  Eng.  Rep.  210;  S.  C.  148  Mass. 
470,  8  New  Eng.  Rep.  875),  he  cannot  com- 
plain because  a  person  who  has  lawfully  opened 
the  hole,  and  has  also  locked  the  door  leading 
to  it,  has  not  put  up  a  second  less  effectual  bar- 
rier behind  the  door,  unless  that  person  has 
given  him  a  right  to  expect  it. 

Suppose,  however,  that  the  lury  had  thought 
that,  although  the  entrance  door  was  shut,  it 
was  a  reasonable  precaution  for  the  defendants 
to  shut  the  trap  when  their  work  was  over,  and 
had  found  that  their  work  was  over,  and  that 
they  had  delayed  unreasonably  in  closing  the 
trap,  we  think  that  if  the  plaintiff  was  in  a  po- 
sition to  recover,  the  defendants  might  be  liable 
on  that  ground.  The  extent  of  duty  under 
such  circumstances  is  a  matter  of  expediency 
and  degree,  which  different  minds  might  fix  at 
different  points.  But  we  think  that  it  would 
not  be  unreasonable  to  require  the  defendants 
to  put  the  plaintiff's  floor  back  to  the  condi- 
tion in  which  they  found  it,  as  they  did  put 
back  the  entrance  door.  The  exceptions  are 
not  clear  on  this  point,  but  there  seems  to  have 
been  some  evidence  which  the  jury  were  pre- 
vented from  considering  by  the  ruling  of  the 
judge. 

Exceptions  sustained. 


Benjamin  H.  WELSH,  Admr. , 
v. 

Charles  O.  WOODBURY.  Admr. 

1.  The  objection  that  a  limitation  over  is 
an  attempt  to  take  away  one  of  the  in- 
cidents of  ownership,  and  to  say  that  if 
the  owner  does  not  dispose  of  his  prop- 
erty in  his  lifetime  or  at  his  death,  it 
shall  devolve  otherwise  than  as  the  law 
has  provided,  does  not  apply  to  a  re- 
mainder after  a  life  estate,  even  when 
the  life  estate  is  coupled  with  a  power. 

2.  The  objection  to  the  uncertainty  of 
what  will  be  the  subject  of  the  limita- 
tion over  has  never  been  applied  to  a 
life  estate  coupled  with  a  power. 

8.  Where  a  testator's  wife  took  a  life  es- 
tate coupled  with  a  power,  and  the 
limitation  over  was  to  nis  sister,  wheth- 
er the  legacy  to  his  sister  was  contin- 
gent or  vested,  it  passed  to  her  admin- 
istrator upon  her  death  before  the  death 
of  the  life  tenant. 

(Middlesex — Filed  May  20, 1887 J 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Middlesex  County 
in  favor  of  plaintiff  in  an  action  to  recover  a 
legacy.  Affirmed. 
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This  action  was  brought  by  Benjamin  H. 
Welsh,  administrator  of  Lydia  Hobbs,  de- 
ceased, against  Charles  O.  Woodbury,  admin- 
istrator e£  bonis  non  with  the  will  annexed  of 
Aaron  Jacks,  deceased,  to  recover  a  legacy  giv 
■en  by  the  will  of  the  said  Aaron  Jacks. 

The  case  was  heard  in  the  superior  court  be- 
fore Thompson,  J. ,  on  agreed  facts,  from  which 
it  appeared  that  Aaron  Jacks  died  in  1879,  aged 
eighty-one,  without  issue,  leaving  a  widow, 
Mary  Jacks,  who  died  in  December,  1883,  aged 
eighty-four  years.  Lydia  Hobbs.  the  sister  of 
Aaron  Jacks,  died  in  October,  1880,  aged  nine- 
ty-one years,  leaving  children.  The  estate  left 
by  Aaron  Jacks  consisted  of  about  $8,000  per- 
sonal estate  and  $2,000  real  estate.  At  the 
death  of  Mary  Jacks,  the  widow,  the  real  es- 
tate had  not  been  sold,  and  no  change  or  trans- 
fer had  been  made  in  the  securities  or  deposits 
of  which  the  personal  estate  consisted,  except 
that  said  Mary  Jacks,  as  executrix  of  the  will 
of  Aaron  Jacks,  had  drawn  from  time  to  time 
the  interest  on  such  deposits,  and  a  small  por- 
tion of  the  principal.  Aaron  Jacks  left  the 
following  will  : 

"I,  Aaron  Jacks,  of  Methuen,  in  the  county 
of  Essex  and  Commonwealth  of  Massachusetts, 
farmer,  make  this  my  last  will  and  testament : 
"After  the  payment  of  my  just  debts  and 
funeral  charges,  and  after  my  executrix  here- 
inafter named  shall  have  taken  from  my  estate, 
personal  or  real,  a  sufficient  sum  of  money  to 
purchase  a  lot  in  the  cemetery  where  I  shall 
be  buried,  if  at  my  decease  I  shall  not  own 
one,  and  put  the  same  in  good  condition,  and 
to  purchase  a  monument  not  to  cost  less  than 
1500.  to  erect  to  my  memory  in  said  lot,  if  one 
shall  not  have  been  erected  there  previous  to 
my  decease,  I  give  and  devise  as  follows: 

"1st.  To  my  beloved  wife,  Mary  Jacks,  the 
use  and  income,  during  her  natural  life,  of  all 
my  property  and  estate,  personal  and  real,  for 
her  support,  comfort,  and  enjoyment,  or  for 
«ny  other  purpose  as  she  may  in  her  judgment 
deem  necessary;  and  if  said  income  shall,  in 
her  judgment,  be  insufficient  for  her  support, 
comfort,  enjoyment,  or  for  any  other  purpose 
for  which  she  may  wish  to  spend  money,  it  is 
my  will  that  she  may  spend  the  proceeds  aris- 
ing from  the  sale  of  any  of  my  personal  or 
real  estate.  And  I  hereby  give  her  power  to 
sell,  in  her  sole  and  individual  name,  any  of 
my  personal  or  real  estate,  and  to  convey  and 
transfer  by  deed  or  other  instrument,  in  her 
own  name,  for  the  above-named  purposes,  or 
for  investment  or  reinvestment. 

"2d.  Of  the  property  and  estate  remaining  at 
the  death  of  my  said  wife  I  give  and  devise  to 
[he  Orthodox  Congregational  Society  in  said 
Methuen,  known  as  the  First  Parish,  the  sum 
>f  $5,000.  upon  the  express  condition  that  the 
ocome  arising  therefrom  shall  always  be  spent 
or  the  support  of  the  gospel  in  the  church 
connected  with  said  society.  It  is  my  will 
hat  said  sum  of  $5,000  shall  be  invested  and 
aken  care  of  by  three  trustees.  It  is  my  will 
bat  said  trustees  shall  be  elected  at  the  next 
onus]  meeting,  after  the  decease  of  my  said 
f  ife.of  said  parish.or  at  a  special  meeting  called 
ad  held  by  said  society  after  the  decease  of 
iy  said  wife,  and  that  one  of  said  trustees 
ball  be  elected  for  one  year,  one  for  two  years, 
nd  one  for  three  years;  and  that  thereafter,  at 
Mass.  h.  e.  r.,  v.  iv. 


every  annual  meeting  of  said  society,  one  trus- 
tee shall  be  elected  for  the  term  of  three  years. 

'  '3d.  All  the  rest  and  residue  of  my  estate,  per-  - 
sonal  and  real,  remaining  at  the  death  of  my 
said  wife,  I  give  and  devise  as  follows: 

"  To  my  sister,  Lydia  Hobbs,  of  Cambridge- 
port,  in  the  county  of  Middlesex  and  Common- 
wealth aforesaid,  one  half  of  the  same. 

"  To  my  wife's  sister,  Eliza  J.Woodbury,  of 
Salem,  in  the  county  of  Rockingham  and  State 
of  New  Hampshire,  one  fourth  of  the  same. 

"  To  Olive  S.  Woodbury,  of  Boston,  in  the 
county  of  Suffolk  and  Commonwealth  afore- 
said, another  sister  of  my  said  wife,  one  fourth 
part  of  the  same. 

"Said  legacy  to  the  Orthodox  Congregation- 
al Society  in  Methuen  is  given  upon  the  ex- 
press condition  that  they  shall  keep  my  lot  in 
the  cemetery,  where  I  and  my  said  wife  are 
buried,  in  good  condition. 

"I  hereby  nominate  my  said  wife  to  be  the  ex- 
ecutrix of  this  my  will. ' 

The  will  was  duly  executed  and  admitted 
to  probate. 

The  court  found  for  plaintiff  and  ordered 
judgment  accordingly,  and  defendant  appealed 
to  this  court. 

Mr.  E.T.  Barley*  for  defendant: 

By  the  case  staled  the  parties  seek  to  pre- 
sent two  questions: 

First.  What  is  the  nature  of  the  estate  in  the 
personal  property  given  to  Mary  Jacks  by  her 
husband's  will  ?  If  she  took  an  absolute  es- 
tate therein,  the  gift  over  is  void,  and  therefore 
this  action  cannot  be  maintained. 

Bacon  v.  Woodward.  12  Gray,  376;  Burbank 
v.  Whitney,  24  Pick.  146;  Hale  v.  Marsh,  100  ■ 
Mass.  468;  Qifford  v.  Choate,  100  Mass.  846; 
Whitcomb  v.  Taylor,  122  Mass.  248;  Dunn  v. 
Sargent,  101  Mass.  886;  Kuhn  v.  Webster,  12 
Gray,  8;  Ayer  v.  Ayer,  128  Mass.  575;  KeUey 
v.  Meins,  185  Mass.  281,  and  cases  cited. 

Second.  If  the  gift  over  to  Lydia  Hobbs  can 
be  supported,  then,  did  the  interest  of  Lydia 
Hobbs  vest  in  her  administrator,  or  did  it,  upon 
her  death  or  thereafter,  pass  directly  to  heirs 
under  the  will?  If  the  latter,  then  this  action 
cannot  be  maintained. 

See  Window  v.  Goodwin,  7  Met.  863;  Clapp 
v.  Stoughton,  10  Pick.  468,469;  Putnam  v.  Story, 
182  Mass.  210;  Johnson  v.  BalteUe,  125  Mass. 
453;  Toft  v.  Tuft,  180  Mass.  461. 

Messrs.   W.  L.  Thompson  and   H.  C. 
Holt,  for  plaintiff: 

The  first  question  to  be  settled  in  this  case 
is:  What  estate  did  Mrs.  Jacks  take  by  her 
husband's  will?  Did  she  take  an  absolute  es- 
tate in  the  real  and  personal  property  of  her 
husband,  or  a  life  estate  only  therein,  with  the 
power  of  disposal  during  her  lifetime,  with  a 
gift  over  to  the  plaintiff's  intestate  and  others, 
of  what  remained  undisposed  of  at  her  death  ? 
If  the  former,  then  it  is  conceded  that  the  gift 
over  is  void.  If  the  latter,  the  plaintiff  con- 
tends that  he  is  entitled  to  recover.  The  lat- 
ter is  the  true  construction  of  the  will.  The 
intention  of  the  testator,  from  the  language 
used,  is  manifest.  "When  a  life  estate  only  is 
given  to  one  person,  with  a  power  to  dispose 
of  the  land  in  which  the  life  estate  only  is  giv- 
en, and,  on  the  death  of  the  first  taker,  the  por- 
tion of  the  land  remaining  undisposed  of  is 
given  to  another,  the  gift  over  is  valid,  and 
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takes  effect,  as  to  all  the  land  remaining  undis- 
posed of  on  the  death  of  the  life  tenant,  as  a 
remainder." 

Kelley  v.  Meins,  185  Mass.  231;  Smith  v. 
-Snow,  128  Mass.  223;  Qibbint  v.  Shepard,  125 
Mass.  541. 

The  language  above  quoted  exactly  describes 
what  was  intended  by  the  testator  in  this  will 
in  reference  to  the  real  estate;  and  the  gift 
over  of  the  real  estate  is  valid.  There  is  no 
established  rule  of  law  to  prevent  the  manifest 
intent  of  the  testator  in  this  case  being  carried 
out  as  to  the  personal  property  as  well  as  the 
real. 

Smith  v.  Bell,  6  Pet.  68  (81  U.  8.  bk.  8,  L. 
ed.  823);  Homer  v.  S/teton,  2  Met.  194;  Surman 
v.  Surman,  5  Madd.  12S;  2  Redf. Wills,  8d  ed. 
pp.  893, 394,  §8  20,  22,  and  cases  cited;  Ayer  v. 
Ayer,  128  Mass.  575;  Euhn  v.  Webster,  12 
Gray,  8. 

The  administrator  of  LydiaHobbs,  deceased, 
is  the  proper  person  to  sue  to  recover  the  leg- 
acy to  her  under  the  will,  and  he  can  maintain 
this  action;  for  the  interest  of  Lydia  Hobbs 
under  the  will,  if  any,  in  the  personal  proper- 
ty, was  either  a  vested  interest  simply,  or  a 
vested  interest  in  a  contingent  remainder.  If 
the  former,  the  legacy  is,  beyond  question, 
payable  to  the  administrator;  if  the  latter,  it  is 
transmissible,  like  a  vested  interest,  and  also 
payable  to  the  administrator. 

Window  v.  Goodwin,  7  Met.  868;  Dunn  v. 
Sargent,  101  Mass.  386. 

The  final  vesting  of  personal  property  may 
be  postponed  to  the  same  extent  as  in  an  exec- 
utory devise  of  real  estate. 

4  Kent,  Com.  269.  271;  Fosdick  v.  Fosdick,  6 
Allen,  41;  Sears  v.  Russell,  8  Gray,  86-100. 

A  full  power  to  sell  or  devise  the  premises 
may  be  given  to  the  life  tenant  without  affect- 
ing the  validity  of  the  limitation  over,  in  case 
the  power  is  not  exercised. 

Hatfield  v.  Sohier,  114  Mass.  48-58;  Moore  v. 
Weaver,  16  Gray,  805;  Stockbridge  v.  Stock- 
bridge,  99  Mass.  244;  Johnson  v.  Battelle,  125 
Mass.  453;  Gibbins  v.  Shepard,  125  Mass.  541; 
Hoyt  v.  Jaques,  129  Mass.  286;  Toft  v.  Taft, 
180  Mass.  461. 

And  where  the  power  is,  by  the  terms  of  the 
will,  to  be  exercised  only  in  a  certain  contin- 
gency, and  the  contingency  never  happens, 
the  validity  of  the  remainder  over  is  not  af- 
fected. 

Stevens  v.  Winship,  1  Pick.  318;  Minot  v. 
Preseott,  14  Mass.  496;  Paine  v.  Barnes,  100 
Mass.  470. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

The  testator's  wife,  Mary  Jacks,  took  a  life 
estate  coupled  with  a  power,  and  the  limita- 
tion to  his  sister,  Lydia  Hobbs,  was  valid. 
Ayer  v.  Ayer,  128  Mass.  575,  577;  Smith  v. 
Snow,  123  Mass.  828;  Kuhn  v.  Webster,  12 
Gray. 3.  The  suggestion  which  has  been  made— 
that  it  is  hard  to  distinguish  between  enjoyment 
for  life  with  absolute  power  of  disposition, 
and  absolute  ownership  (Bradley  v.  Westeott, 
13  Ves.  445,  451) — is  met  by  these  cases,  and 
by  the  testator's  clear  expression  of  his  in- 
tent to  give  an  estate  for  life  only.  See  also 
KeUey  v.  Meins,  185  Mass.  231,  284;  Anon.  8 
Leon.  71,  pi.  108;  13  Ves.  453;  Btith  v.  Sey- 
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mour,  4  Russ.  288;  Sugd.  Powers,  7th  ed.  123, 
125.  And  the  technical  doctrine  of  Kelley  v. 
Meins  is  avoided  by  this  technical  distinction. 
For  the  ground  of  Kelley  v.  Meins,  and  that 
class  of  cases,  whether  concerning  personal  or 
real  estate,  is  that  the  limitation  over  is  an  at 
tempt  to  take  away  one  of  the  incidents  of 
ownership,  and  to  say  that  if  the  owner  does 
not  dispose  of  his  property  in  his  life  or  at  his 
death,  it  shall  devolve  otherwise  than  as  the 
law  has  provided.  This  objection  does  not  ap- 
ply to  a  remainder  after  a  life  estate,  evea 
when  the  life  estate  is  coupled  with  a  power. 

The  objection  to  the  uncertainty  of  what 
will  be  the  subject  of  the  limitation  over, 
which  was  once  thought  to  be  a  further  ground 
for  the  doctrine  of  Kelley  v.  Meins,  as  applied 
to  personal  property,  seems  to  be  discredited 
by  the  later  English  decisions  cited  in  that 
case,  and  never  has  been  applied  to  a.life estate 
coupled  with  a  power.  Cases  supra;  Surma* 
v.  Surman,  5  Madd.  128;  Re  Thomson's  Et 
tate;  Herring  v.  Barrow,  18  Ch.  D.  144;  Bur- 
leigh v.  Clough,  62  N.  H.  267.  See  Ross  v.  Rots, 
Jac.  &  W.  154.  158;  Cut/iberts  v.  Furrier,  Jac 
415.  417;  Green  v.  Harvey,  1  Hare,  428.  433. 

Whether  the  legacy  to  the  testator's  sister 
was  contingent  (Johnson  v.  Battelle,  125  Mass. 
458:  Taft  v.  Taft,  130  Mass.  461;  135  Mass. 
235)  or  vested  (Burleigh  v.  Clough,  ubi  supra), 
it  passed  to  her  administrator,  upon  her  death 
before  the  wife.  Winslow  v.  Goodwin,  7  Met 
863;  Dunn  v.  Sargent,  101  Mass.  338;  Putnam. 
v.  Story,  132  Mass.  205.  210. 

Judgment  for  plaintiff  affirmed. 


Harriet  DELORY 
v. 

Patrick  CANNY. 

Where  the  plaintiff  occupied  apartments 
accessible  only  through  a  door  opening 
on  the  sidewalk,  the  building  contain- 
ing both  the  apartments  and  the  door  of 
entrance  being  the  property  of  the  de- 
fendant; and,  in  leaving  her  rooms  and 
passing  from  the  door  on  to  the  pave- 
ment, the  plaintiff  stepped  upon  the 
cover  of  a  coal  hole  in  the  sidewalk, 
in  front  of  the  doorstep,  which  gave 
way,  and  she  fell  into  the  hole,  and  was 
injured, — Held,  in  an  action  against  the 
defendant  for  the  injury,  it  was  improp- 
er for  the  court  to  take  the  case  fron 
the  jury,  where  there  was  evidence  of  a 
witness  that,  at  the  time  of  the  accident, 
the  cover  had  no  weightupon  it,  and  that, 
the  evening  before,  it  slipped  off  the 
hole  when  he  stepped  upon  it;  although 
he  stated  on  cross-examination  that,  a 
month  before  the  accident,  he  saw  a 
stone  weight  attached  to  the  cover.— 
such  testimony  on  cross  examination  be- 
ing met  by  other  testimony  that  the 
cover  could  not  be  seen  from  the  plafl* 
from  which  he  said  he  saw  it. 


(Suffolk  Filed  May  9, 1887.) 

N  plaintiff's  exceptions.  Sustained. 
Action  of  tort  to  recover  damages  for  It* 
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luries  sustained  by  the  plaintiff  from  falling 
into  a  coal  hole  in  the  sidewalk  in  front  of 
door  No.  461  Hanover  Street,  Boston. 

The  plaintiff  having  died  pendente  lite,  the 
administrator  of  her  estate  was  allowed  to 
come  in  to  prosecute  said  action. 

At  the  trial  in  the  superior  court  before 
Knowlton,  J.,  it  was  admitted  that  the  de- 
fendant was,  at  the  time  of  said  fall,  the  own- 
er of  the  house  into  which  said  door  No.  461 
Hanover  Street  opened.  There  was  evidence 
that  said  house  was  a  tenement  house  contain- 
ing fifteen  or  sixteen  tenements  of  two  rooms 
each,  let  by  the  week,  the  rent  of  which  was 
paid  to  defendant;  that  there  was  no  entrance 
to  said  house  other  than  said  door  No.  461 
Hanover  Street;  that  between  the  threshold  of 
said  door  and  said  sidewalk  there  was  one 
stone  step;  that  in  said  sidewalk,  and  within 
the  line  of  the  public  highway,  and  directly 
in  front  of  said  door,  and  about  a  step  from 
the  center  of  said  stone  step,  was  the  coal  hole 
in  question;  that  said  coal  hole  opened  into 
an  excavation  leading  into  the  cellar  under 
and  belonging  to  said  house;  that  said  cellar 
contained  a  watercloset  for  the  common  use 
of  the  occupants  of  said  tenements.  There  was 
also  evidence  that  there  was  a  woodshed  in 
said  cellar;  that  defendant,  within  a  year  pre- 
ceding, caused  repairs  to  be  made  in  one  of 
said  tenements;  that  a  servant  of  defendant 
was  seen  cleaning  the  watercloset,  yard,  stairs, 
and  cellar  of  said  bouse,  within  a  year  preced- 
ing the  accident;  that  a  servant  of  defendant 
at  one  time  made  repairs  about  said  house. 

The  plaintiff,  in  a  deposition  which  was  read 
to  the  jury,  testified  upon  her  direct  examina- 
tion that,  at  the  time  of  said  fall,  she  and  her 
husband  had  been  occupying  one  of  said  tene- 
ments about  two  weeks,  which  said  tenement 
was  hired  of  the  defendant,  and  the  rent  of 
which  was  paid  to  him  by  them;  that  she 
never  made  any  use  of  said  cellar;  that  she 
was  never  told  by  defendant  that  she  might 
do  so;  that  she  used  the  watercloset  which 
was  in  the  cellar  under  said  house,  but  did  not 
know  if  it  was  in  the  same  apartment  with  said 
coal  hole  or  not;  that  in  the  month  of  March, 
1884,  she  was  coming  out  of  said  house  be- 
tween eight  and  nine  o'clock  In  the  morning, 
that  she  stepped  upon  the  cover  of  said  coal 
hole,  that  the  cover  gave  way,  and  that  she 
fell  into  said  hole;  that  she  observed  nothing 
particular  about  the  cover,  only  that  it  gave 
way  by  turning  over  when  she  stepped  upon 
it;  that  a  boy  named  Lawrence  Perrow  came 
out  of  the  house,  and  saw  her  getting  out  of 
the  hole;  that  she  had  no  knowledge  whatever 
that  it  was  unsafe  to  step  upon  said  cover  be 
fore  she  did  so;  that  if  she  had  known  she 
would  not  have  stepped  upon  it;  that  she  did 
not  step  upon  it  knowing  that  it  was  unsafe 
to  do  so;  that  she  had  no  reason  to  believe 
that  it  was  unsafe;  tbat  it  was  usual  to  step 
upon  it  in  going  out  of  and  coming  in  said 
door;  that  one  would  have  to  exercise  care 
and  thought  to  avoid  walking  upon  it;  that 
she  was  not  guilty  of  any  negligence  in  the 
manner  in  which  she  stepped  out  of  said  door 
on  said  cover. 

Upon  cross  examination  she  testified  that 
she  probably  saw  the  cover  the  day  before  she 
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fell  in  the  hole,  and  probably  saw  it  every  day 
that  she  lived  in  the  house;  that  she  did  not 
particularly  observe  said  cover  before  she 
stepped  upon  it,  upon  the  occasion;  that  when 
she  stepped  on  it  she  did  not  see  it,  and  could 
not  say  what  position  it  was  in;  that  she  did 
not  see  it,  to  observe  it,  on  the  day  of  the  acci- 
dent previous  to  the  occurrence;  that  she  had 
never  seen  said  cover  out  of  its  position;  that 
she  knew  of  no  person  who  saw  her  fall  in  the 
coal  hole  but  Lawrence  Perrow,  who  occupied 
rooms  in  Mr.  Patrick  Canny's  building  at  the 
time;  that*  about  one  month  after  the  accident, 
the  defendant  ordered  her  out  of  said  house, 
and  she  then  left  it. 

The  plaintiff  called  as  a  witness  one  Law- 
rence Perrow,  who  testified  upon  direct  exam- 
ination that  he  was  living  in  said  house  at  the 
time  of  plaintiff's  fall;  that  be  came  out  of  said 
door  on  the  morning  in  question,  and  saw  the 
plaintiff  lying  upon  the  sidewalk,  with  one  foot 
in  said  coal  hole;  that  said  cover  was  partly 
off  and  partly  on  said  hole,  and  wrong  side  up; 
that  there  was  attached  to  said  cover  a  piece 
of  wire  about  five  or  six  inches  long,  the  size 
of  a  telegraph  wire;  that  there  was  no  weight 
or  anything  attached  to  the  other  end  of  the 
wire.  He  further  testified,  against  defendant's 
objection,  that  he  came  out  of  said  door  the 
evening  before  this  occurrence;  that  he  then 
stepped  upon  said  cover;  that  said  cover 
slipped  off  of  said  hole,  and  that  his  foot  went 
into  said  hole. 

Upon  cross-examination  said  Perrow  testi- 
fied that,  a  month  before  the  plaintiff's  fall,  he 
saw  a  stone  weight  attached  to  said  cover; 
that  he  saw  the  same  from  the  watercloset  in 
said  cellar,  and  that  said  cellar  was  light  enough 
by  day  to  see  it.  There  was  evidence  that  one 
tenant  was  seen  at  one  time  taking  coal  in  at 
the  coal  hole;  there  was  no  other  evidence  re- 
garding the  use  of  it  by  anybody.  Upon  re- 
direct examination  he  testified  that  he  remem- 
bered tbat  it  was  a  month  before  plaintiff's  fall 
that  he  saw  said  stone  weight. 

There  was  evidence  from  two  other  witnesses 
for  plaintiff  that  said  cellar  was  too  dark  by 
day  to  distinguish  objects,  except  that  from 
foot  of  the  cellar  stairs  one  could  see  the  water- 
closet  and  woodshed;  and  one  witness  for 
plaintiff  testified  that  said  coal  hole  and  cover 
could  not  be  seen  from  the  watercloset. 

One  Mrs.  Carver  testified,  in  behalf  of  the 
plaintiff,  that  she  lived  in  said  house  at  the 
time  of  the  plaintiff's  fall,  and  had  lived  there 
about  nine  or  ten  months;  that  she  occupied  a 
tenement  of  two  rooms  up  one  flight  and  di- 
rectly over  said  door;  that  in  the  month  of 
November,  1888,  she  stepped  on  said  cover 
and  fell  into  said  hole. 

The  plaintiff  offered  to  show  by  this  witness 
that  she(witne88)  had,  during  said  period  of 
nine  or  ten  months'  occupancy,  seen  said  cover 
lifted  from  its  position  five  or  six  times,  and 
laid  over  upon  the  sidewalk  (the  manner  in 
which  it  was  lifted),  and  tbat  at  such  times 
there  was  no  fastening  or  weight  attached  to 
said  cover.  The  court  ruled  that  the  evidence 
offered  was  inadmissible,  and  the  plaintiff  duly 
excepted  to  such  ruling. 

On  this  evidence  the  plaintiff  rested,  and, 
the  defendant  requesting  that  the  case  be 
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taken  from  the  jury,  the  court  ruled  that  the 
plaintiff  could  not  maintain  her  action  upon 
the  evidence. 

To  this  ruling  the  plaintiff  alleged  excep- 
tions. 

Mr.  Frank  Paul,  for  plaintiff: 
It  is  claimed  that  plaintiff's  intestate  was,  at 
the  time  of  receiving  her  injury,  a  traveler 
upon  the  public  highway,  and  injured  by  a 
defect  in  the  highway,  for  which  the  defend- 
ant, as  well  as  the  city  of  Boston,  is  respon- 
sible. 

The  "duty"  in  regard  to  the  coal  hole  was 
upon  the  defendant,  because  (1)  he  was  the 
owner;  (2)  he  was  the  "occupier"  in  the  legal 
sense;  (8)  he  was  the  actual  "occupier,"  the 
one  in  control,  and  responsible. 

"  If  the  control  and  duty  of  keeping  a  build- 
ing in  repair  remain  upon  the  owner,  he  is 
responsible  for  defects. 

Cunningham  v.  Cambridge  Sav.  Bank,  188 
Mass.  482. 

Where  the  separate  parts  of  a  building  are 
let  to  different  tenants,  and  a  general  supervi- 
sion of  the  whole  is  retained  by  the  landlord, 
there  is  no  such  occupancy  by  the  tenants  as 
would  cast  upon  them  the  obligation  of  keep- 
ing the  building  in  repair,  or  make  them  re- 
sponsible for  damages  resulting  from  its  de- 
fects; but  the  liability  in  that  respect  continues 
to  rest  upon  the  owner. 

Kirby  v.  Boylston  Market  Asso.  14  Gray,  249. 
For  instances,  see  Headman  v.  Conway, 
126  Mass.  874;  Milford  v.  Holbrook,  9  Allen,  17; 
Shipley  v.  Fifty  Associates,  101  Mass.  251; 
Larue  v.  Farren  Hotel  Co.  116  Mass.  67;  Looney 
v.  McLean,  129  Mass.  83;  Watkins  v.  Qoodall, 
188  Mass.  588;  Learoyd  v.  Godfrey,  188  Mass. 
821. 

"Where  a  landlord  leases  a  building  piece- 
meal,— room  by  room,  and  floor  by  floor, — there 
the  tenant  is  only  a  lessee  of,  and  responsible 
for,  so  much  of  the  building  as  the  lease  gives 
him.  He  can  make  use  of  the  appurtenances, — 
as,  for  instance,  the  entry  and  stairway  going 
up  to  the  upper  floor,  and  the  pavements;  but 
still,  not  being  in  exclusive  possession  of  such 
ways  and  appurtenances,  I  think  it  would  be 
the  duty  of  the  landlord  to  keep  those  portions 
of  the  building  and  premises  in  repair." 

Brown  v.  Weaver,  1  Cent.  Rep.  928. 

If  it  shall  be  contended  that  this  action  can- 
not be  maintained  because  the  plaintiff's  intes- 
tate lived  upon  the  premises,  was  the  wife  of 
a  tenant  of  one  out  of  fifteen  or  sixteen  tene- 
ments, although  the  declaration  in  the  case 
makes  no  mention  of  such  relationship,  still,  it 
is  submitted  that  the  defendant  had  a  duty  to- 
wards her  in  respect  to  this  coal  hole. 

Where  a  portion  of  a  building  is  let,  and  the 
tenant  has  rights  of  passageway  over  staircases 
and  entries  in  common  with  the  landlord  and 
the  other  tenants,  there  is  no  such  leasing  as 
will  exonerate  the  landlord  from  all  responsi- 
bility for  the  safe  condition  of  that  portion  of 
which  he  still  retains  control  and  which  he  is 
bound  to  keep  in  repair;  as  to  such  portion,  he 
still  retains  the  responsibilities  of  a  general 
owner  to  all  persons,  including  the  tenants  of 
his  building. 

Looney  v.  McLean,  129  Mass.  83. 

The  case  of  Woods  v.  Naumkeag  Steam  Cot- 
ton Co.  184  Mass.  357,  does  not  apply,  because 
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the  proximate  cause  of  the  injury  in  that  • 
was  an  accumulation,  on  steps,  of  ice  and  snow ; 
and  there  was  no  duty  on  the  defendant  to  re- 
move from  the  steps  the  ice  and  snow  which 
naturally  accumulated  thereon. 

In  the  case  of  Bows  v.  Hunking,  185  Mass. 
880,  the  tenant  hired  the  whole  house. 

Negligence  should  be  presumed  from  tbe 
mere  fact  that  the  cover  turned.  If  the  de- 
fendant would  contend  that  it  may  have  been 
left  out  of  its  socket  by  some  third  person,  un- 
der such  circumstances  as  to  relieve  him  from 
liability,  he  should  have  met  the  prima  fade 
presumption  by  showing  that  the  cover  and 
socket  were  in  proper  condition;  the  undis- 
puted evidence  shows  that  there  was  no  fas- 
tening. 

The  maxim,  res  ipsa  loquitur,  was  applied  in 
the  following  cases: — 

Byrne  v.  Boodle,  2  Hurl.  &  C.  722;  Scott  v. 
London  Docks  Go.  8  Hurl.  &  C.  596;  Kearney 
v.  London  &  B.  R.  R.  L.  R.  5  Q.  B.  411,  L.  R. 
6  Q.  B.  759;  Briggs  v.  Oliver,  4  Hurl.  &  C.  403; 
Ware  v.  Gay,  11  Pick.  106;  Stokes  v.  Sattom- 
staU,  13  Pet.  181  (88  U.  8.  bk.  10,  L.  ed.  115); 
Rose  v.  Stephens,  etc.  Co.  18  Rep.  421. 

It  should  have  been  left  to  the  jury  to  say 
whether  there  was  not  a  defect,  and  one  which 
the  defendant,  by  the  use  of  ordinary  care  and 
diligence,  would  have  known  of. 

Wolf  v.  Kilpatrick,  101  N.  Y.  146;  Nelson 
Godfrey,  12  111.  20. 

That  plaintiff's  intestate  was,  at  the  time  of 
her  fall,  in  the  exercise  of  due  care,  plainly 
appears  from  the  evidence.  The  evidence 
was  conclusive  upon  that  point.  But  if  it 
could  have  been  questioned,  then  it  was  & 
question  for  the  jury  to  pass  upon. 

Watkins  v.  GoodaU,  188  Mass.  588;  Whitford 
v.Inhabs.  of  Southbridge,  119  Mass.  564;  De- 
wire  v.  Bailey,  131  Mass.  169;  Looney  v.  Mc- 
Lean, 129  Mass.  88;  Lyman  v.  Hampshire 
County,  140  Mass.  811,  1  New  Eng.  Rep.  227; 
Fleck  v.  Union  R.  Co.  134  Mass.  480;  Gilbert 
v.  Boston,  139  Mass.  313. 

"A  person  walking  along  the  streets  need 
not  expect  pitfalls." 

Brown  v.  Weaver,  1  Cent.  Rep.  928. 

Messrs.  William  Gaston  and  Charles  F. 
Donnelly,  for  defendant: 

The  offered  testimony  of  Mrs.  Carver  was 
immaterial.  The  most  it  could  have  shown 
would  have  been  negligence  on  other  occasions ; 
and  evidence  of  specific  acts  of  negligence  and 
carelessness  on  the  part  of  the  defendant  on 
other  occasions  was  clearly  incompetent 

Collins  v.  Dorchester,  6  Cush.  396;  Robinson 
v.  Fitchburgh  dk  W.  R.  R.  Co.  7  Gray,  92;  Jfo- 
guire  v.  Middlesex  R.  R.  Co.  115  Mass.  239. 

It  is  not  sufficient  for  the  plaintiff  to  show 
that  the  injury  may  have  been  occasioned  by 
the  negligence  of  those  she  seeks  to  charge 
with  it.  If  there  were  other  causes  which  also 
might  have  produced  it,  she  is  in  some  way  to 
show  that  these  did  not  operate. 

Kendall  v.  Boston,  118  Mass.  234;  Hutchinson 
v.  Boston  Gas  Light  Co.  122  Mass.  219;  Ber- 
rengberg  v.  Boston,  187  Mass.  281;  Woodcock  t. 
Worcester,  188  Mass.  268. 

This  is  clearly  not  one  of  those  cases  where 
negligence  of  the  defendant  can  be  inferred 
from  the  happening  of  the  accident  alone. 

Mahoney  v.  Libbey,  128  Mass.  20;  Smith  v. 
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First  Nat.  Bank  of  Westfield,  99  Mass.  605;  Ham- 
mock v.  White,  11  C.  B.  N.  8.588;  Iliggs  v. 
Maynard,  12  Jurist,  N.  S.  705;  Murray  v. 
Met.  R.  Go.  27  L.  T.  N.  8.  762:  Welfare  v. 
London  &  B.  R.  Co.  L.  R.  4  Q.  B.  692. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

The  ground  on  which  the  defendant  seeks  to 
sustain  the  ruling  that  the  plaintiff  could  not 
maintain  her  action  is  that  the  plaintiff  offered 
no  evidence  that  the  cover  to  the  coal  hole  Into 
'  which  she  fell  was  insufficiently  guarded,  and 
that  one  of  the  plaintiff's  witnesses,  Perrow, 
testified  that,  a  month  before  the  accident,  he 
saw  a  stone  weight  attached  to  the  cover, 
which,  it  is  suggested,  may  have  been  removed, 
just  before  the  accident,  by  a  stranger  to  the 
defendant.  But  this  testimony  of  Perrow  was 
on  cross-examination,  and  was  met  by  other 
testimony  that  the  cover  could  not  be  seen 
from  the  place  from  which  Perrow  said  he 
saw  it.  The  jury  might  have  disbelieved 
Perrow  on  this  point,  and  might  have  believed 
his  direct  testimony  that,  at  the  time  of  the 
accident,  the  cover  had  no  weight  upon  it,  and 
that,  the  evening  before,  it  slipped  off  the  hole 
when  he  stepped  upon  it  They  might  have  in- 
ferred from  these  facts — connecting  the  earlier 
condition  of  the  hole  with  them  if  necessary 
(Btrrenbergv.  Boston.  137  Mass.  281)— that  the 
cover  was  not  provided  with  any  weight  or  suit- 
able appliance  to  prevent  its  being  displaced.  It 
is  not  argued  that  the  defendant,  who  was  the 
owner  of  the  house,  and,  so  far  as  appears,  the 
actual  occupant  of  the  cellar,  was  not  respon- 
sible for  the  permanent  condition  of  the  cover 
to  the  hole,  or  that  the  plaintiff  could  not  have 
been  found  to  have  exercised  due  care. 
Exception*  sustained. 


Henry  FULLER 
v. 

C.  A.  PEASE. 

1.  The  only  mode  of  contesting  a  dis- 
charge granted  to  a  bankrupt  under 
the  United  States  Bankruptcy  Act  is 

by  application  made  by  the  creditor, 
within  two  years,  in  the  United  States 
district  court  (U.  S.  Stat.  1867,  chap. 
176,  §  34).  whether  the  creditor  actually 
knew  of  the  proceedings  and  discharge, 
or  not. 

2.  The  Act  provides  for  personal  notices 
and  notices  by  publication  of  the  va- 
rious stages  of  the  proceedings,  which 
are  deemed  sufficient  for  the  protection 
of  creditors,  and  creditors  are  bound 
thereby. 

8.  The  fact  that  defendant  fraudulently 
omitted  to  insert  plaintiffs  name  in  his 
schedule  of  creditors  will  not  estop 
defendant  from  setting  up  his  dis- 
charge in  an  action  Brought  upon 
plaintiff's  claim. 

(Baffolk  Piled  May  7. 1887.) 

ON  plaintiff's  exceptions.  Overruled. 
Action  of  contract  upon  a  promissory 
2  Mass. 


note  made  by  Susan  M.  Van  Doren,  dated  at 
Newtonville,  July  6,  1872,  and  made  payable 
to  Henry  Fuller  or  order,  for  the  sum  of 
$2,000,  in  one  year  from  date,  with  interest. 
The  note  was  indorsed  in  blank  by  C.  A. 
Pease.  On  the  back  of  the  note  was  also 
written  the  following: 

"I  guarantee  the  payment  of  this  note  until 
paid, waiving  demand,  notice  of  protest.  July 
8,  1873.  C.  A.  Pease.'" 

There  were  also  indorsements  of  payment  of 
interest  and  part  of  the  principal,  the  last  pay- 
ment being  made  May  22,  1875. 

The  plaintiff's  declaration  contained  three 
counts, declaring  against  the  defendant:  (1)  as 
an  indorser;  (2)  as  a  guarantor;  (8)  as  a  maker. 
The  answer  set  up  a  discharge  in  bankruptcy 
on  the  15th  day  of  April,  1879,  under  the  Act 
of  Congress  of  March  2,  1867.  T3y  order  of 
the  court  the  plaintiff  filed  a  replication  to  de- 
fendant's plea  of  discharge  in  bankruptcy,  as 
follows: 

"The  plaintiff  further  states  that  if  such  a 
discharge  has  been  granted  the  defendant  in 
the  manner  stated  in  bis  answer,  then  such 
discharge  was  obtained  without  the  knowledge 
of  the  plaintiff,  who  avers  that  he  received  no 
notice  in  any  manner  of  the  filing  of  defend- 
ant's petition  in  bankruptcy,  if  any  such  was 
filed  by  him;  and,  further,  that  he  had  no 
knowledge  of  said  petition,  either  at  the  filing 
or  during  the  pendency  thereof,  or  any  know- 
ledge of  any  of  the  proceedings,  if  any, 
founded  thereon;  and  if  any  such  proceedings 
were  ever  had,  the  plaintiff  s  claim  was  not  in- 
cluded in  defendant's  schedule  of  creditors, 
and  that  such  omission  was  made  knowingly, 
wilfully,  and  fraudulently  by  the  defendant: 
so  that,  If  the  defendant  shall  prove  the  fact  of 
his  discbarge  in  bankruptcy  as  alleged,  then 
the  plaintiff  says  it  in  no  manner  constitutes  a 
defense  to  this  cause  of  action." 

At  the  trial  in  the  superior  court  before 
Enowlton,  J.,  the  plaintiff  proved  the  making 
of  the  note  and  the  indorsements  by  Pease. 

The  discharge  in  bankruptcy  set  up  in 
the  defendant's  answer  was  put  in  evidence. 
There  was  introduced  in  evidence  a  certi- 
fied copy  of  defendant's  schedule  of  credi- 
tors, from  which  plaintiff's  claim  was  omit- 
ted. Evidence  was  introduced  tending  to 
prove  the  other  facts  mentioned  in  the  replica- 
tion. The  plaintiff  further  testified  that  he 
had  no  knowledge  of  defendant's  discbarge  in 
bankruptcy  until  the  expiration  of  the  year 
1881,  over  two  years  from  the  date  of 
same;  that,  during  the  interval  from  the  ma- 
turity of  the  note  up  to  the  expiration  of  the 
year  1881,  plaintiff  had  frequent  interviews 
with  defendant,  in  which  defendant  made  nu- 
merous allusions  to  plaintiff's  claim,  saying, 
among  other  things,  "I  have  not  forgotten 
you;  I  shall  never  forget  your  kindness;  and  I 
hope  soon  to  be  able  to  pay  all  my  creditors." 
No  other  evidence  was  introduced  as  to  the 
time  when  defendant's  liability  as  guarantor 
became  absolute.  Upon  the  "foregoing,  the 
plaintiff  requested  the  court  to  rule  as  follows: 

"1.  If  the  defendant  knew,  at  the  time  of 
filing  his  schedule  in  bankruptcy,  that  the 
plaintiff  was  a  creditor,  and  omitted  his  name 
from  the  schedule,  such  omission  was  willful, 
and,  as  a  presumption  of  law,  fraudulent. 
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"2.  If  the  defendant  knew,  at  the  time  of 
filing  his  schedule  in  bankruptcy ,  that  the 
plaintiff  was  a  creditor,  and  willfully  and 
fraudulently  omitted  his  name  from  the  sched- 
ule, and  if  the  plaintiff  had  no  knowledge  of 
the  defendant's  bankruptcy  proceedings  until 
after  two  years  from  bis  discharge,  the  plain- 
tiff, as  a  matter  of  law,  is  not  a  party  to  the 
proceedings,  and  the  discbarge  is  not  res  judi- 
cata as  to  him. 

"3.  If  the  defendant  willfully  and  fraudu- 
lently omitted  the  plaintiff's  name  from  his 
schedule  in  bankruptcy,  and  the  plaintiff  had 
no  notice  of  the  bankruptcy  proceedings  until 
after  two  years  from  the  defendant's  discharge 
therein,  such  discharge  is  not  necessarily  a  bar 
to  the  plaintiff's  claim,  and  may  be  inquired 
into  by  tbis^court. 

"4.  If  the  defendant  willfully  and  fraudu- 
lently omitted  plaintiff's  name  from  his  sched- 
ule in  bankruptcy,  and,  by  reason  of  defend- 
ant's conduct,  plaintiff  was  kept  in  ignorance 
of  the  defendant's  discharge  until  the  time  for 
impeaching  same  in  the  district  court  had 
elapsed,  the  defendant  is  estopped  by  such 
fraud  from  pleading  his  discharge  in  this 
court. 

"5.  If  the  defendant's  liability  as  guarantor 
had  not  become  fixed  at  the  time  of  his  dis- 
charge in  bankruptcy,  the  plaintiff's  claim  is 
not  barred  thereby;  and  the  burden  of  show- 
ing that  said  claim  had  become  fixed  and 
absolute  before  said  discharge  is  upon  the  de 
fendant. 

"6.  If  the  defendant's  liability  as  guarantor 
had  not  become  fixed  within  six  years  of  the 
date  of  the  plaintiff's  writ,  the  plaintiff's  claim 
is  not  barred  by  the  Statute  of  Limitations; 
and  the  burden  of  showing  the  time  when 
said  claim  accrued  and  became  absolute  is 
upon  the  defendant." 

But  the  court  declined  to  so  rule,  and  found, 
as  a  fact,  that  the  defendant  was  absolutely 
liable  on  the  note  before  the  commencement  of 
his  proceedings  in  bankruptcy,  and  ruled  that 
all  the  facts  set  up  in  the  replication  or  offered 
in  evidence  by  the  plaintiff,  if  admitted  to  be 
true,  could  not  be  availed  of  by  the  plaintiff 
to  invalidate  the  discharge  as  to  the  plaintiff's 
claim,  and  would  not  estop  defendant  from 
pleading  same  in  this  court,  and  found  for  de- 
fendant, and  plaintiff  alleged  exceptions. 

Messrs.  Charles  H.  Drew,  and  Perkins 
tc  Lyman,  for  plaintiff: 

The  plaintiff  contends:  (1)  that  the  dis- 
charge is  not  res  judicata  as  to  this  plaintiff; 
and  (2)  that  tbe  defendant  is  estopped  from 
pleading  his  discharge  as  to  this  plaintiff. 

U.  S.  Stat.  §  5019,  requires  notice  to  all 
creditors. 

"Unless  the  defendant's  discharge  is  a  judg- 
ment of  a  court  of  competent  jurisdiction, 
differing  essentially  from  the  judgments  of 
other  courts,  it  would  not  be  valid  against  a 
person  not  a  party  to  tbe  proceedings.  What- 
ever are  the  peculiar  incidents  of  the  discharge 
in  bankruptcy,  it  is  an  adjudication  upon  the 
proceedings,  of  which  all  parties  interested 
should  have  the  notice  provided  by  law;  and 
when  the  debtor  fraudulently  deprives  such 
parties  of  all  the  direct  notice  which  the  law 
entitles  them  to  have,  and  proceeds  to  judg- 
ment without  such  notice  to  them,  the  judg- 
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ment,  such  as  it  is,  although  it  may  be  valid 
as  to  all  persons  who  had  notice,  in  justice 
and  equity  ought  to  be  void  as  to  those  who 
did  not  receive  notice." 

Batchelder  v.  Lour,  43  Vt.  662.  8ee  also 
Day  y.  Bardwell,  97  Mass.  248,  citing  Ogden  v. 
Saunders,  12  Wheat.  366  (25  U.  S.  bk.  6,  L. 
ed.  656). 

In  Burpee  v.  Sparhawk,  108  Mass.  114,  the 
court  say:  "We  are  not  required  in  this  case 
to  decide  the  general  question  of  the  effect  of 
a  certificate  of  discbarge  in  bankruptcy  against 
a  creditor  fraudulently  omitted  in  the  ached- ' 
ule,  and  having  no  actual  notice  of  the  pro- 
ceedings in  bankruptcy." 

It  was  not  intended  by  any  of  the  provi- 
sions of  the  Bankrupt  Act  that  the  bankrupt 
court  should  pass,  in  a  plenary  manner,  upon 
tbe  question  whether  a  particular  claim  will 
or  will  not  be  released  by  a  discbarge.  That 
inquiry  is  one  properly  to  be  made  only  by  the 
court  in  which  a  direct  suit  on  the  debt  is 
pending.  When  the  discbarge  is  pleaded,  tbe 
question  whether  the  particular  debt  is  or  is 
not  discharged  by  it  comes  up  for  determina- 
tion by  the  court  in  which  it  is  pleaded;  and 
tbe  determination  will  be  a  binding  judgment 
between  the  parties. 

Be  Kimball,  2  B.  R.  204;  Be  Bosenberg,  Id. 
236;  Be  Wright,  Id.  142. 

"Tbe  discbarge  will  not  bar  the  claim  of  a 
party  who  has  not  been  properly  served  with 
a  notice  of  the  commencement  of  proceedings 
in  bankruptcy.  It  is  not  a  case  analogous  to 
one  in  admiralty,  where  the  seizure  of  the 
thing  itself  gives  the  court  jurisdiction  in  rem, 
and  is  notice  to  all  the  world;  but  is  a  case 
where  the  creditor  of  a  party  is  entitled  to 
have  Ins  day  in  court.  He  has  no  such  oppor- 
tunity unless  he  has  been  properly  notified. 
When  this  has  been  omitted,  he  has  not  had 
the  opportunity  to  resist  the  application  for  a 
discharge.  He  has  had  no  legal  means  allowed 
him  by  which  he  could  test  the  validity  of  the 
discharge.'' 

Barnes  v.  Moore,  2  B.  R.  573. 

The  plaintiff  testified  that  he  was  in  igno- 
rance of  defendant's  discharge  until  the  expi- 
ration of  the  year  1881,  and  he  Is  therefore 
remediless  should  it  be  held  that  the  provision 
of  the  Bankrupt  Act  for  impeaching  the  dis- 
charge in  the  district  court  gives  the  plaintiff 
all  the  relief  to  which  he  is  entitled,  as  §  84  of 
this  Act  provides  that  the  discharge  cannot  be 
impeached  after  the  lapse  of  two  years. 

The  doctrine  of  estoppel  has  been  repeatedly 
recognized  by  the  Federal  and  English  courts, 
by  contract  (Eoory  v.  Candee,  17  Blatchf.  201; 
Brooks  v.  Morelwuse,  13  Off.  Gaz.  499);  by  mat- 
ter in  pais  (Crossley  v.  Dixon,  10  H.  L.  893; 
Eureka  Ololhes  W.  Mach.  Co.  v.  BaUey  Washing 
A  Wringing  Mach.  Co.  1 1  Wall.  488  (78  U.  S.  bk. 
20.  L.  ed.  209);  Bumsey  v.  Buck,  20  Fed.  Rep. 
697;  Faulks  v.  Kamp,  5  Bann.  &  Ard.  73; 
Underwood  v.  Warren,  21  Fed.  Rep.  573;  Stan- 
ley Bute  &  Lever  Co.  v.  Bailey,  14  Blatchf.  510). 

The  above  citations  discuss  this  doctrine 
mainly  as  applied  to  suits  for  infringement  of 
letters  patent,  where  the  defendant,  in  addi- 
tion to  the  general  issue,  is  allowed  by  statute 
to  set  forth  a  variety  of  special  pleas. 

See  U.  S.  Rev.  8tat.  §  4920. 

In  Maybin  v.  Raymond,  15  Nat.  Bk.  Reg. 
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854,  it  was  held  that  the  discharge  of  the  bank- 
rupt did  not  bar  the  right  of  his  assignee  to  re- 
cover property  afterwards  discovered,  which 
the  bankrupt  bad  failed  to  put  in  his  schedule, 
although  it  was  claimed  that  the  discharge  of 
the  bankrupt  was  an  adjudication  that  he  bad 
surrendered  all  his  property  for  the  benefit  of 
his  creditors,  and  that  the  assignee  had  no 
right,  although  he  might  afterwards  discover 
property  of  the  bankrupt  which  the  bankrupt 
had  failed  to  put  in  his  schedule,  without  first 
setting  aside  the  discharge  of  the  bankrupt: 
that  this  had  never  been  done;  and  that  the 
time  in  which  it  could  be  done  had  elapsed. 
Mr.  Frank  T.  Benner,  for  defendant: 

1.  By  signing  bis  name  in  blank  on  the  back 
-of  the  note  before  delivery,  the  defendant  be- 
came a  joint  promisor. 

In  Woods  v.  Woods,  127  Mass.  141,  the  court 
said  (p.  149):  "By  the  law  of  Massachusetts  it 
has  been  too  long  settled  and  too  many  times 
adjudged  to  be  now  questioned  that,  before 
8taL  1874,  chap.  404.  if  a  party  not  the 
payee  of  a  note  signed  his  name  upon  the  back 
of  it  before  delivery  to  the  payee,  he  thereby 
became  an  original  promisor  upon  the  note." 
The  court  said  substantially  the  same  thing  in 
OxUon  v.  Steven*  Jfach.  Go.  124  Mass.  546,  and 
in  many  previous  cases. 

Defendant  became  absolutely  liable  as  prom- 
isor at  the  maturity  of  the  note,  July  9,  1878. 
And  the  court  "found  as  a  fact  that  the  de- 
fendant was  absolutely  liable  on  the  note  be- 
fore the  commencement  of  his  proceedings  in 
bankruptcy." 

2.  By  signing  the  guaranty,  "waiving  de- 
mand and  notice  of  protest,"  the  defendant  be- 
came liable  as  guarantor  on  the  day  when  the 
note  was  dishonored,  viz.,  July  9,  1878. 

Bickford  v.  Gibbs,  8  Cush.  154. 

3.  The  defendant's  liability,  having  become 
absolute  before  the  commencement  of  his  pro- 
ceedings in  bankruptcy,  was  barred  by  his 
discharge. 

Blade  v.  Blazo,  117  Mass.  17;  Way  v.  Howe, 
108  Mass.  502;  Burpee  v.  Sparhawk,  108  Mass. 

C.  Allen,  /. ,  delivered  the  opinion  of  the 
court: 

It  has  been  held  in  several  cases  that  the 
^nly  mode  of  contesting  the  validity  of  a  dis- 
cbarge granted  under  the  United  States  Bank- 
ruptcy Act  is  in  the  mode  provided  in  the  84th 
section  (U.  8.  Stat.  1867,  ,chap.  176.  §  34),  by 
application  made  within  two  Years  in  the 
United  States  district  court.  Way  v.  Howe, 
108  Mass.  502;  Black  v.  Blazo,  117  Mass.  17; 
KmpUm  v.  Saunders,  130  Mass.  286.  The 
plaintiff  seeks  to  distinguish  the  present  case 
from  the  above  on  the  ground  that  the  present 
plaintiff  did  not  know  of  the  granting  of  the 
discharge,  or  of  the  institution  of  the  proceed- 
ings in  bankruptcy,  till  after  it  was  too  late  to 
make  such  application  in  the  United  States 
district  court;  and  that  the  defendant,  having 
fraudulently  omitted  to  insert  the  plaintiff's 
name  in  his  schedule  of  creditors,  is  estopped 
to  rely  on  the  discharge.  But  we  are  of  the 
opinion  that  this  distinction  will  not  avail, 
it  was  the  intention  of  the  Bankruptcy  Act 
Uurt  the  granting  and  the  validity  of  a  dis- 
charge to  the  bankrupt  should  be  determined 
2  Mass. 


only  in  the  United  States  courts.  In  addition 
to  all  the  personal  notices  which  are  to  be 
given,  notices  by  publication  in  such  news- 
papers as  the  court  may  order  must  be  given, 
of  the  issuing  of  the  warrant,  of  the  appoint- 
ment of  the  assignee,  and  of  the  application 
for  a  discharge.  U.  S.  Rev.  Stat.  5019, 
5054.  5109.  This,  in  contemplation  of  the 
statute,  is  deemed  sufficient  for  the  protection 
of  creditors,  and  vests  jurisdiction  in  the  court 
to  determine  the  question  of  the  granting  of 
the  discharge.  A  discharge  granted  after  such 
notice  is  duly  granted,  and  is  effectual  to  re- 
lease the  bankrupt  from  all  claims  which  were 
provable  against  his  estate,  with  certain  ex- 
ceptions not  now  material ;  subject,  however, 
to  revision  upon  the  application  of  a  creditor 
within  two  years.  The  language  of  §  34  (U. 
S.  Rev.  Stat.  §  5119)  as  to  the  effect  of  a  dis- 
charge is  broad  and  sweeping.  The  creditor 
is  bound  by  the  public  notice  given,  in  the 
same  way  as  is  a  debtor  of  the  bankrupt  who 
has  been  fraudulently  induced  to  pay  his  debt 
to  the  latter,  after  publication  of  the  notice  of 
the  issuing  of  the  warrant.  Stevens  v.  Mechan- 
ics Sav.  Bank,  101  Mass.  109.  To  hold  that 
the  defendant  is  estopped  from  setting  up  his 
discharge  against  the  plaintiff  would  be  equiv- 
alent to  importing  an  exception  into  the  stat- 
ute not  contemplated  by  its  provisions. 
Exceptions",  overruled. 


Mary  FOLEY 

v. 

CITY  OF  HAVERHILL. 

Edward  FLYNN 
Peter  A.  BOURNEUF  et  al. 

1.  In  an  action  to  recover  a  betterment 

tax  paid  under  protest,  the  tax  being  as- 
sessed in  respect  of  improvement  of  a 
street  in  a  city,  ordered  by  the  board  of 
aldermen  and  afterwards  by  the  couv 
mon  council  in  concurrence,  made  on  the 
footing  of  the  validity  of  two  previous 
orders,— neither  of  the  previous  orders 
can  be  impeached  for  the  reason  that 
the  notice  was  defective  in  not  stating 
the  intention  of  the  board  of  aldermen 
to  lay  out  the  ways.  Certiorari  is  the 
only  method  for  a  party  to. avail  him- 
self of  such  a  defect. 

2.  If  the  point  were  open,  in  such  an  ac- 
tion, to  the  objection  that  the  adjudi- 
cation did  not  declare  that  the  estates 
assessed  received  any  benefit  beyond  the 
general  advantage  to  all  real  es- 
tate in  the  city,  stuL  if  it  does  not  ap- 
pear that  any  benefits  have  in  fact  been 
estimated  except  the  special  benefit 
accruing  to  the  estate  beyond  the  gen- 
eral advantage,  no  illegal  element  will 
be  assumed  to  have  entered  into  the 
computation. 

8.  If  the  point  is  fairly  open,  still  the 
court  will  not  construe  the  grading  as 
excluded  from  the  declared  purpose  to 
proceed  under  the  Betterment  Act  in 
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the  taking,  and,  at  the  same  time,  con- 
strue the  benefit  derived  from  it,  if  dis- 
tinguishable from  that  derived  from  the 
widening:,  as  included  in  the  better- 
ments assessed,  although  not  mentioned. 

4.  Where  there  is  nothing  to  show  that 
the  assessment  took  grading  into  ac- 
count, an  instruction  will  not  be  given 
that  any  assessment,  upon  the  plaintiffs 
land,  of  a  share  of  the  expenses  of 
grading,  is  void,  even  if  this  be  the  cor- 
rect rule. 

5.  That  the  records  do  not  show  the  ac- 
tual expense  of  the  widening  would 
not  be  ground  even  for  certiorari  where 
it  is  admitted  that  the  actual  expense 
was  over  $80,000,  and  the  total  assess- 
ment $10,258.53;  still  less  where  the  rec- 
ord discloses  a  liability  for  $22,007.40  for 
land  damages  fixed  by  lapse  of  time. 

6.  The  charter  of  the  city  of  Haverhill 
(Stat.  1869,  chap.  61,  §  24)  does  not  con- 
template action  by  the  board  of  alder- 
men and  the  common  council  in  joint 
convention. 

7.  An  action  on  a  covenant  against  in- 
cumbrances in  a  deed  of  land  assessed 
for  the  betterment  in  question  is  gov- 
erned by  the  principles  already  stated. 

(Essex  Filed  May  5, 1887.) 

ON  report.    Judgment  for  defendant  in  first 
action.  Judgment  for  plaintiff  in  second  ac- 
tion. 

The  first  of  these  cases  is  au  action  of  con- 
tract to  recover  the  amount  of  a  betterment 
tax  assessed  on  the  plaintiff's  land  by  an  order 
of  the  board  of  aldermen  of  tbe  city  of  Hav- 
erhill, passed  December  9,  1884.  The  second 
is  an  action  of  contract  brought  by  the  plain- 
tiff Flynn  on  a  covenant  against  incumbrances 
contained  in  a  deed  given  to  him  by  defend- 
ants Bourneuf  and  others,  the  plaintiff  Flynn 
claiming  that,  at  the  time  said  deed  was  deliv- 
ered, the  premises  therein  described  were  lia- 
ble to  an  assessment  on  the  aforesaid  better- 
ment tax.  The  cases  were  tried  in  the  supe- 
rior court  before  Mason,  J.,  without  a  jury. 
In  the  case  of  Foley  v.  City  of  Haverhill,  the 
court  found  for  the  defendant,  and  in  the  case 
of  Flynn  v.  Bourneuf,  the  court  found  for  the 
plaintiff,  and  reported  the  cases  for  the  deter- 
mination of  this  court. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  J.  P.  &  B.  B.  Jones,  for  plaintiff 
Foley  and  defendants  Bourneuf  et  al. 

The  plaintiff  submits  that  in  1884,  when  the 
orderof  wideningand  grading  was  passed.what 
was  called  River  Street  wasnot  a  way,  within  the 
meaning  of  tbe  statute,  and  that  the  board  of 
city  officers  had  not  jurisdiction  to  widen  or 
grade  it,  or  to  assess  the  betterment  in  ques- 
tion. 

The  notice  given  was  not  tbe  notice  required 
by  statute;  and  by  failing  to  give  the  stat- 
utory notice,  the  board  failed  to  acquire  juris- 
diction to  pass  said  order,  and  the  same  was 
void. 

FUchburg  R.  R.  Co.  v.  Fitcliburg,  121  Mass. 
182. 

The  decision  in  FUchburg  R.  R.  Co.  v.  Fitch. 
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burg  is  supported  by  a  great  preponderance  of 
authority.  "So  notice  of  the  proceedings  to 
take  property  for  public  use  is,  when  required 
to  be  given,  the  basis  of  jurisdiction,  and  if 
not  given,  or  if  not  given  in  tbe  required  man- 
ner, the  proceedings  are  unauthorised  and 
void." 

Dill.  Mun.  Corp.  8d  ed.  §  606. 

The  order  of  May  26,  1884,  is  based  upon  a 
notice  to  abutters  and  owners  of  property  on 
River  Street,  "that  the  board  intend  to  improve 
the  street  before  mentioned  by  taking  a  por- 
tion of  their  land  and  laying  out  the  same  as  a 
public  street,  *  *  *  and  that  Thursday, 
the  22d  day  of  May,  at  7.80  o'clock,  p.  is 
assigned  as  the  time  for  hearing  any  objection* 
which  may  be  made  to  said  taking  and  layinj 
out. " 

Chapter  49,  §  67,  requires  that  notice  should 
be  given  of  the  time  and  place  at  which  the 
board  intend  to  lay  out  the  way.  In  tbe  pres- 
ent case  the  notice  should  have  stated  that 
the  mayor  and  aldermen  intended,  at  tbe  time 
appointed,  to  take  the  land  and  lay  it  out 

FUchburg  R.  R.  Co.  v.  FUchburg,  supra 

Instead  of  that,  the  notice  stated  that  the 
mayor  and  aldermen,  at  a  certain  time,  would 
hear  objections  to  their  intentions  to  take  and 
lay  out  the  land  as  a  public  way. 

Tbe  records  in  the  present  case  not  only  fait 
to  disclose  an  adjudication  of  special  benefit,  as 
provided  by  Pub.  Stat.  chap.  51,  §  1,  but  dis- 
close an  adjudication  of  general  benefit.  This 
is  not  a  formal  error  in  tbe  record  which  could 
have  been  amended,  for  it  was  proved  at  the 
trial  that  there  was  no  adjudication  other  than 
that  shown. 

It  cannot  be  inferred  from  the  fact  of  assess- 
ment that  there  was  an  adjudication  of  special 
benefit;  for  there  is  no  presumption  in  favor 
of  the  legality  of  the  assessment. 

Lowell  v.  Wheelock,  11  Cush.  391;  Simondsi. 
Turner,  120  Mass.  828;  CrandeU  v.  Tauntm, 
110  Mass.  421. 

The  board  of  aldermen  and  mayor,  with  re- 
lation to  these  proceedings,  is  a  court  of  limit- 
ed and  inferior  jurisdiction.  The  decree  of 
such  a  court  can  be  impeached  collaterally  for 
want  of  jurisdiction. 

Lowell  v.  Wheelock,  11  Cush.  891;  Piper  t. 
Pearson,  2  Gray,  120;  Jenks  v.  Rowland,  8  Gray, 
586. 

In  the  case  of  inferior  courts,  the  jurisdic- 
tion may  be  collaterally  impeached  in  case  all 
the  facts  necessary  to  give  jurisdiction  are  not 
spread  upon  the  record. 

Bigelow,  Estop.  3d  ed.  p.  158,  and  cases  cited 
in  the  note. 

The  decree  may  be  void  because  the  court 
had  no  jurisdiction  of  the  subject  matter. 

Piper  v.  Pearson,  2  Gray,  124. 

In  the  present  case,  although  the  board 
had  jurisdiction  to  widen  and  grade  public 
ways,  it  had  no  jurisdiction  to  widen  and  grade 
what  was  not  a  public  way;  and,  although  it 
had  jurisdiction  to  assess  land  which  it  ad- 
judged to  have  been  specially  benefited,  the 
statute  gave  it  no  jurisdiction  to  assess  land 
which  had  not  been  specially  benefited. 

Or  the  decree  may  be  void  because,  having 
jurisdiction  of  the  subject-matter,  it  failed  to 
acouire  jurisdiction  of  the  parties  to  be  affect- 
ed by  it. 
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Smith  v.  Rice,  11  Mass.  607;  Rossiter  v. Peck, 
8  Gray.  588;  Fitehburg  R.  R  Co.  v.  Fitehburg, 
121  Mass.  182;  Bloom  v.  Burdiek,  t  Hill,  180. 

In  the  present  case  the  orders  of  1871,  1874, 
and  1884  are  void  because  the  board  failed  to 
give  the  statutory  notice. 

Or  the  decree  may  be  void  because  the 
court,  having  jurisdiction  of  the  subject-mat- 
ter  and  parties,  rendered  a  judgment  in  excess 
of  its  jurisdiction. 
Folger  v.  Columbian  Ins.  Co.  99  Mass.  267. 
If  this  assessment  is  void,  the  present  action 
can  be  maintained  to  recover  back  the  amount 
paid  by  the  plaintiff. 
Pub.  Stat.  chap.  61,  §  2;  chap.  12,  §  84. 
A  party  aggrieved  by  a  void  assessment 
may  pay  it,  and  maintain  an  action  to  recover 
it  back  (Bigclow  v.  Boston,  128  Mass.  160);  or, 
after  sale  of  his  premises  under  the  assessment, 
may,  if  in  possession,  maintain  a  bill  in  equity 
to  quiet  his  title  {Davis  v.  Boston,  129  Mass.  277). 

Mr.  William  H.  Moody,  for  plaintiff 
Flynn: 

Assuming  that  an  objection  to  the  form  of 
the  notice  of  May  12,  1884,  is  open  in  this  ac- 
tion, it  is  clear  that  the  objection  is  not  well 
founded.  The  statute  (Pub.  Stat.  chap.  49,  §  67) 
provides  that  a  "notice  of  the  intention  *  *  * 
to  lay  out  or  alter"  must  be  given.  The  notice 
in  this  case  was  "that  this  board  intend  to  im- 
prove the  street  before  mentioned  by  taking  a 
portion  of  their  land,  and  laying  out  the  same 
aa  a  public  street."  There  is  here  a  distinct 
notice  of  an  intention  to  take  the  land. 

A  failure  on  the  part  of  the  city  to  give  prop- 
er notices  is  not  an  objection  in  this  action,  but 
should  be  made  on  a  petition  for  a  writ  of  cer- 
tiorari. 

Rutland  v.  County  Comrs.  20  Pick.  71 ;  Brim- 
mer v.  Boston,  102  Mass.  19;  Taberv.New  Bed- 
ford, 136  Mass.  162;  Sisson  v.  New  Bedford,  137 
Mass.  255;  Qilkey  v.  Watertown,  141  Mass.  817, 

1  New  Eng.  Rep.  608. 

The  doings  of  a  competent  tribunal  in  laying 
out  ways  cannot  be  questioned  in  a  collateral 
proceeding,  except  for  reasons  which  affect  the 
jurisdiction;  and  informalities  in  notices  have 
been  held  not  to  affect  the  jurisdiction. 

Rutland  v.  County  Comrs. ,  Sisson  v.  New  Bed- 
ford, and  Qilkey  v.  Watertown,  supra. 

This  rule  does  not  apply  where  ways  are  laid 
out  by  selectmen,  as  certiorari  does  not  lie  to 
them,  and  there  is  no  way  to  take  advantage 
of  errors  in  proceedings,  except  collaterally. 

Robbins  v.  Lexington,  8  Cush.  292;  Hooper  v. 
Bridgewater,  102  Mass.  512. 

For  this  reason,  Fitehburg  v.  Fitehburg,  121 
Mass.  132,  is  not  an  authority  in  the  case  at  bar. 

Mr.  John  J.  Winn,  for  defendant  city  of 
Haverhill: 

The  questions  raised  by  the  plaintiff  as  to 
the  legality  of  laying  out  of  River  Street  for 
1871,  1874.  and  1884  are  not  open  in  this  action. 
Her  remedy  should  be  by  petition  for  a  writ  of 
certiorari.  These  proceedings  cannot  be  im 
peached  collaterally. 

Qilkey  v.  Watertown,  141  Mass.  317.  1  New 
Eng.  Rep.  608;  Tabor  v.  New  Bedford,  185  Mass. 
162. 

Unless  the  plaintiff  could  show  that  she  was 
damaged  by  a  defective  notice,  she  could  not 
prevail  in  a  petition  for  a  writ  of  certiorari. 

Hancock  v.  Boston,  1  Met.  122. 
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She  is  not  in  a  position  to  object  to  the  no- 
tice, as  none  of  her  land  was  taken,  and,  so 
far  as  she  had  any  rights  to  a  notice,  a  general 
notice  was  sufficient. 

Blackie  v.  Hudson,  117  Mass.  181;  Pickford 
v.  Lynn,  98  Mass.  491. 

This  action  cannot  be  maintained  upon  facts 
and  records  which  would  not  warrant  the  issu- 
ing of  a  writ  of  certiorari. 

Taber  v.  New  Bedford,  supra. 

Sisson  v.  New  Bedford,  137  Mass.  255-262, 
holds  that  if  there  were  objections  to  the  pro- 
ceedings of  the  city,  on  account  of  a  failure  to 
give  the  proper  notices,  such  objections  should 
have  been  made  under  a  petition  for  a  writ  of 
certiorari.  In  said  case  a  street  was  altered  by 
a  change  of  grade,  where  the  same  notice  is  re- 
quired as  in  laying  out  streets.  Pub.  Stat, 
chap.  49.  §  65-67. 

Qilkey  v.  Watertown.  supra,  holds  that  the  in- 
sufficiency of  the  notice  given  affected  only  the 
formality  and  regularity  of  the  proceedings, 
and  did  not  affect  the  jurisdiction. 

A  writ  of  certiorari  will  lie  to  quash  the  ir- 
regular proceedings  of  city  councils  or  county 
commissioners. 

Dwight  v.  Springfield,  4  Gray,  107;  Powers  v. 
Springfield,  116  Mass.  84;  Boston  &  Alb.  R.  R. 
Co.  v.  County  Comrs.  116  Mass.  78;  Blake  v. 
(Jounty  Comrs.  1 14  Mass.  683. 

But  certiorari  will  not  lie  to  remove  the  rec- 
ord of  the  proceedings  of  a  town,  in  the  loca- 
tion and  establishment  of  a  town  or  private 
way.  The  legality  of  these  ways  may  be  tested , 
by  any  party  aggrieved,  in  actions  of  trespass- 
or  case,  when  their  legal  existence  is  material 
to  be  shown. 

Robbins  v.  Lexington,  8  Cush.  292.  298. 

In  Hooper  v.  Bridgewater,  102  Mass.  512.  518, 
citing  Robbins  v.  Lexington  with  approval,  it 
was  held  that  the  failure  to  give  the  notice  re- 
quired by  law  (a  notice  which  Gen.  Stat.  chap. 
38,  §  38.  required  to  be  the  same  as  that  used 
in  laying  out  town  ways)  might  be  taken  ad- 
vantage of  in  a  writ  of  entry,  for  the  simple 
reason  that  certiorari  would  not  lie  against  a 
town. 

The  notice  given  by  the  board  of  aldermen 
in  1884  was  in  accordance  with  the  require- 
ments of  Pub.  Stat.  chap.  49,  §  67,  in  every 
particular. 

The  words,  "This  board  intend  to  improve 
the  street  before  mentioned  by  taking."  etc., 
show  a  clearly-expressed  and  well-defined  in- 
tention contingent  upon  nothing  whatsoever. 

The  board  of  aldermen  had  no  power  to  as- 
sess the  plaintiff's  estate  for  any  benefit  and 
advantage  other  than  "a  benefit  and  advantage 
beyond  the  general  advantage  to  all  real  estate 
in  the  city;"  and  it  must  be  presumed  that  this 
board  exercised  only  the  powers  which  it  had. 

Jones  v.  Boston,  104  Mass.  461-469. 

If  the  plaintiff  is  aggrieved,  either  because 
the  assessment  on  her  estate  is  too  large,  or  be- 
cause it  includes  an  improper  charge,  her  rem- 
edy is  by  a  petition  for  a  jury  to  revise  the  as- 
sessment. 

Pub.  Stat.  chap.  5  §  7;  Wliiting  v.  Boston, 
106  Mass.  89;  Prince  v.  Boston,  111  Mass.  226; 
Chase  v.  Springfield,  119  Mass.  556. 

If  the  records  fail  to  show  what  the  actual 
expense  of  the  widening  or  grading  was,  such 
failure  would  not  invalidate  the  assessments. 
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Chase  v.  Springfield,  119  Mass.  556-563. 

The  duly  of  laying  out  streets  is  entrusted 
to  public  officera  who  are  not  agents  of  the 
city,  but  have  independent  functions  in  regard 
to  i  It i-  matter.  The  adjudication  made  by  them 
cannot  be  impeached  collaterally  for  errors  in 
the  mode  of  proceeding,  not  affecting  their  ju- 
risdiction. 

Trier  v.  New  Bedford,  135  Mass.  162;  Brim- 
vner  v.  Boston,  102  Mass.  19;  Lowell  v.  IlacUey, 
8  Met.  185. 

Holmes,  J.,  delivered  the  opinion  of  the 

court: 

Ttie  first  named  action  is  brought  to  recover 
a  betterment  las  paid  under  protest.  The  bet- 
terment was  assessed  December  9,  1884,  in  re- 
spect of  improvements  of  River  Street,  ordered 
by  the  board  of  aldermen  May  26,  1884,  and 
afterwards  by  ttie  common  council  in  concur- 
rence. Ttiie  order  of  May  26.  which  took  land 
for  the  widening  and  straightening  of  the  street, 
and  laid  out  one  end  of  it  anew  over  different 
land  from  thai  previously  used,  was  made  on 
the  footing  of  the  validity  of  two  previous  or- 
ders; one  in  1871,  laying  out  River  Street  from 
Washingtou  Street  westerly  to  land  of  Jason 
Oilman ;  and  the  other  in  1874.  extending  it  to 
Ayer  Street.  The  plaintiff  asked  and  obtained 
rulings  tbat  tbese  orders  were  void,  on  the 
single  ground  that  the  notice  in  each  case  was 
defective,  as  it  was,  in  not  stating  the  intention 
of  the  board  of  aldermen  to  lay  out  the  ways. 
The  court,  however,  sustained  the  assessment, 
and  found  for  ttie  defendant. 

We  are  far  from  intimating  that  the  order  of 
1884  would  not  have  been  valid,  at  least  in 
part,  or  tlial  the  assessment  ought  not  to  have 
been  sustained,  even  if  the  orders  of  1871  and 
1874  were  lo  be  treated  as  void.  But  we  need 
not  consider  these  questions,  as  we  are  of  opin- 
ion that  none  of  the  orders  can  be  impeached 
in  this  action  for  the  alleged  defects  in  the  no- 
tices preceding  them.  It  is  settled  in  this  Com- 
monwealth tbat  the  only  way  for  a  party  to 
avail  himself  of  such  a  defect  is  by  certiorari. 
Lowell  v.  ILidlty,  8  Met.  180, 192;  Taber  v.  New 
Bedford,  135  Mass.  162;  Sisson  v.  New  Bedford, 
137  3Inss.  255.  SH2;  Oilkey  v.  Watertovm,  141 
Mass.  817,  319,  1  New  Eng.  Rep.  608.  There 
may  be  a  nice  distinction  between  the 
facia  of  the  cases  cited  and  those  be- 
fore us,  but  the  priuciple  is  laid  down  in 
general  terms.  Even  if  it  should  be  admitted 
that  notice  goes  to  the  jurisdiction  in  any  sense, 
tlie  rule  seems  to  be  somewhat  analogous  to  an- 
other Massaebuset  ts  rule—  that  a  domestic  judg- 
meni  cannot  be  impeached  collaterally  upon 
grounds  which  would  have  been  open  on  writ 
of  error  or  review.  Hendrick  v.  Whiltemorc, 
105  Mass.  33;  McCormick  v.  Fiske,  138  Mass. 
37«. 

A  hasty  reading  of  FUcliburg  R.  R.  Co.  v. 
Fitchburg,  121  Mass.  182,  might  lead  to  a  differ- 
ent conclusion.  But  the  way  there  was  laid 
out  in  1868.  when  Fitchburg  was  a  town.  It 
only  became  a  city  by  Stat.  1872,  chap.  81;  and 
one  point  in  the  plaintiff's  argument,  not  con- 
troverted by  tbe  defendant,  was  that,  for  that 
reason,  "certiorari  will  not  lie;  »  *  *  the 
owner  of  the  land  may  resort  to  his  action  of 
trespass.  Robhinxv.  Lexington,  8  Cush.  292; 
Hulcomb  v,  Moore,  4  Allen,529  "  See  also  Hooper 
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v.  Bridgewater,  102  Mass.  512.  The  opinion  of 
the  court  takes  for  granted  the  familiar  dis- 
tinction between  the  modes  of  impeaching  pro- 
ceedings of  boards  like  the  county  commis- 
sioners and  those  of  selectmen. 

The  assessment  is  assailed,  first,  because  the 
adjudication,  in  terms,  is  only  that  the  estates 
mentioned  have  been  benefited,  aud  does  not 
declare  that  they  receive  any  benefit  beyond 
the  general  advantage  to  all  real  estate  in  the 
city.  Pub.  Stat.  chap.  51,  §  1.  It  was  "  proved 
that  there  was  no  adjudication  of  benefitother 
than"  tbe  above.  This  objection  is  disposed 
of  by  Jones  v.  Boston,  104  Mass.  461,  469.  If 
the  point  were  open  in  this  action,  "it  does  not 
appear  that  they  have,  in  fact,  estimated  any 
benefit  except  tbe  special  benefit  accruing  to 
the  estates  beyond  the  geneial  advantage  to  all 
the  real  estate  in  the  city.  *  *  *  It  is  to  be 
presumed  that,  in  estimating  the  value  of 
such  benefit,  they  have  proceeded  according  to 
law.  We  cannot  presume  that  any  illegal  ele- 
ment entered  into  their  computation." 

Then  it  is  said  tbat  the  assessment  is  in  re- 
spect of  benefits  due  to  grading  as  well  as  to 
widening,  and  lhat  the  grading  was  not  done 
under  the  Betterment  Act.  But,  if  the  point 
is  fairly  open  on  the  exceptions,  the  adjudica- 
tion is  that  the  estates  named  have  benefited 
"  by  the  widening,"  and  the  sums  assessed  are 
declared  not  to  exceed  "one  half  the  amount 
of  the  adjudged  benefit  to  the  estates  by  the 
said  widening,"  as  they  did  not  in  fact.  We 
can  hardly  be  asked  to  be  so  astute  as  to  con- 
strue the  grading  as  excluded  from  the  de- 
clared purpose  to  proceed  under  the  Betterment 
Act  in  the  taking,  and,  at  the  same  time,  to  con- 
strue tbe  benefit  derived  from  it,  if  distinguish- 
able from  that  derived  from  the  widening,  as 
included  in  the  betterments  assessed,  although 
not  mentioned. 

A  ruling  was  asked  tbat  any  assessment,  up- 
on the  plaintiff '8  land,  of  a  share  of  the  ex- 
pense of  grading,  was  void.  But  the  expenses, 
apart  from  grading,  were  double  the  amount 
of  the  assessment;  and,  besides,  there  is  noth- 
ing to  show  that  tbe  assessment  took  grading 
into  account,  even  if  grading  could  not  have 
been  taken  into  account  properly.  Whether, 
if  the  assessment  had  been  affected  by  an  im- 
proper charge,  the  plaintiff  would  have  had 
any  other  remedy  than  to  apply  for  a  jury  to 
revise  it.  need  not  be  considered.  Prince  v. 
Boston,  111  Mass.  226.  232.  See  Hicks  v.  West- 
port,  180  Mass.  478;  Qerry  v.  Stoneham,  1  Al- 
len, 319. 

It  was  objected,  further,  that  the  records  do 
not  show  the  actual  expense  of  the  widening, 
etc.  But  this  would  not  be  a  ground  even  for 
a  certiorari,  in  view  of  the  admission  that  the 
actual  expense  was  over  $30,000.  The  total 
assessment  was  $10,258.53.  those  v.  Spring- 
field, 119  Mass.  556.  564,  at  patte568;  Foster*. 
Park  Comrs.  131  Mass.  225,  133  Mass.  321.  A 
fortiori  the  defect  will  not  sustain  this  action. 
Taber  v.  New  Bedford,  135  (Mass.  162.  More- 
over the  record  does  disclose  a  liability  for 
$22,907.40  laud  damages  fixed  by  lapse  of  time. 

Finally,  it  is  objected  that  the  orders  of  1871, 
1874,  and  1884  were  void  because  passed  by 
the  board  of  aldermen  and  common  council  in 
concurrence,  and  not  in  joint  convention,  the 
argument  being  that  the  power  to  pass  the  or- 
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derswas  conferred  upon  the  city  council  by 
the  charter  (Stat.  1869,  cbap.  61,  §  24),  and  that, 
by  §  2,  the  board  of  aldermen  and  the  com- 
mon council,  "  in  their  joint  capacity,  shall  be 
denominated  the  city  council."  But  8  24  shows 
rery  plainly  that  it  does  not  contemplate  action 
in  joint  convention,  as  it  requires  all  petitions 
to  be  first  acted  on  by  the  mayor  and  alder- 
men, and  fives  appeals  to  "any  person  ag- 
grieved by  any  proceedings  of  the  mayor  and 
aldermen,  or  of  the  city  council,  under  this  pro- 
vision." 

The  second  action  is  brought  on  a  covenant 
against  incumbrances  in  a  deed  of  land  assessed 
for  the  betterment  in  question,  and  is  governed 
by  the  same  principles  as  the  first.  See  also 
Coburn  v.  Litchfield,  132  Mass.  449. 

In  first  action,  judgment  for  defendant. 

In  second  action,  judgment  for  plaintiff. 


Alice  E.  WHITE,  Per  Pro  Ami, 
v. 

BOSTON  &  ALBANY  R.  R.  CO. 

Where  a  passenger  was  injured,  while 
riding  in  a  car,  by  the  nailing  of  pieces 
of  a  porcelain  shade  from  the  upper 
part  of  the  car,  the  fact  that  the  act  of 
the  railroad  company  in  placing  and 
using  the  fixture  in  the  car  caused  the 
injury  would  be  evidence  that  it  was 
caused  by  the  negligence  of  the  defend- 
ant; that  it  broke  and  fell  from  the  use 
for  which  it  was  intended  would  be  evi- 
dence that  it  was  defective  and  unsafe, 
and,  if  not  explained  or  controlled, 
would  be  sufficient  evidence  to  authorize 
the  jury  to  find  that  the  defendant  was 
negligent  in  regard  to  it,  and  liable  for 
the  injury  resulting. 

(Suffolk  Filed  May  7. 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  for  personal  injuries  re- 
ceived by  the  plaintiff  by  the  fall  of  a  portion 
of  one  of  the  porcelain  shades  of  a  lamp  fixed 
in  the  upper  part  of  the  car  of  the  defendant, 
in  which  the  plaintiff  was  a  passenger.  Trial 
in  the  superior  court  before  Knowlton,  J. 
The  whole  of  the  evidence  touching  the  ques 
tion  of  the  defendant's  negligence  was  as  fol- 
lows: 

The  plaintiff  was  a  passenger  on  the  train, 
and  was  a  minor  about  four  years  of  age. 
The  lady  who  accompanied  and  had  charge  of 
her  testified  that  they  took  the  train  leaving 
Boston  at  8.45  p.  m.,  on  April  9,  1885,  to  go  to 
Faneuil.  The  lamps  in  the  cars  were  not 
lighted.  Before  reaching  Columbus  Avenue 
station,  which  is  the  first  station  out  of,  and 
two  or  three  minutes'  ride  in  the  cars  from, 
Boston,  she  heard  a  crash  over  her  head;  and 
an  instant  afterwards  several  pieces  of  the  por- 
celain shade  fell  from  the  upper  part  of  the  car 
into  her  lap;  one  struck  the  plaintiff  on  the 
face,  and  inflicted  the  injuries  complained  of. 
A  Miss  Barker  testified  that  she  saw  a  piece  of 
the  shade  falling,  and  saw  it  strike  the  child. 
It  came  from  the  porcelain  shade  of  a  lamp 
directly  overhead,  and  in  the  top  of  the  car, 
which  was  a  fixture  in  the  car.  A  Mrs. 
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Huk  testified  that  she  saw-  pieces  of  the 
shade  on  the  floor  of  the  car,  and  saw  the 
conductor  takedown  the  remaining  portion  of 
the  porcelain  shade,  which  he  did  by  standing 
with  his  feet  on  the  two  opposite  seats,  and 
reaching  up  to  the  lamp  fixture  in  the  top  of 
the  car.  It  appeared  that,  just  after  the  acci- 
dent, the  conductor  took  the  names  of  several 
witnesses  of  the  accident. 

The  defendant  rested  its  case  upon  the 
plaintiff's  evidence. 

Upon  this'evidence  the  defendant  requested 
the  court  to  rule  that  the  plaintiff  could  not 
recover;  but  the  court  refused  so  to  rule,  and 
ruled  that,  upon  that  evidence,  the  question 
of  the  defendant's  negligence  was  a  question 
of  fact  for  the  jury;  to  which  ruling  and  re- 
fusal to  rule  the  defendant  excepted. 

Mr.  Samuel  Hoar  for  defendant: 

"A  presumption  of  negligence  from  the  sim- 
ple occurrence  of  an  accident  seldom  arises, 
except:"  (1)  "Where  the  accident  proceeds 
from  an  act  of  such  a  character  that,  when  due 
care  Is  taken  in  its  performance,  no  injury  or- 
dinarily ensues  from  it  in  similar  cases;"  or  (2) 
"where  it  is  caused  by  the  mismanagement  or 
misconstruction  of  a  thing  over  which  the  de- 
fendant has  immediate  control,  and  for  the 
management  or  construction  of  which  he  is 
responsible." 

Transportation  Co.  v.  Downer,  11  Wall.  129, 
134  (78  U.  S.  bk.  20.  L.  ed.  160,  161).  See 
Curtie  v.  Rochester  &  8.  R.  R.  Go.  18  N.  Y. 
584.  586.  587;  lngaUt  v.  BUI*,  9  Met.  1. 

It  is  submitted  by  the  defendant  that  the 
foregoing  is  a  complete  and  precise  statement 
of  the  principle  underlying  the  cases  in  which 
it  is  sometimes  loosely  stated  that  a  presump- 
tion of  negligence  arises  from  the  mere  proof 
that  an  accident  had  occurred. 

Feital  v.  Middlesex  R.  R.  Co.  109  Mass.  898; 
Ware  v.  Oay,  11  Pick.  106;  Carpue  v.  London 
&  Brighton  R.  R.  Co.  5  Ad.  &  E.  N.  S.  747; 
Welfare  v.  London  &  Brighton  R.  R.  Co.  L.  R. 
4Q.  B.  693;  Smith  v.  Boston  Qas  Light  Co.  129 
Mass.  818;  Curtis  v.  Rochester  A  8.  R.  R.  Co. 
ubi  supra,  and  cases  cited.  See  Le  Barron 
v.  East  Boston  Ferry  Co.  11  Allen.  816;  Kendall 
v.  Boston,  118  Mass.  234;  Transportation  Co. 
v.  Downer,  11  Wall.  129  (78  D.  8.  bk.  20.  L.  ed. 
160). 

There  is  nothing  in  the  case  that  will  justify 
an  inference  that  the  accident  could  have  been 
prevented  by  the  exercise  of  the  utmost  care, 
skill,  and  diligence  on  the  part  of  the  defend- 
ant that  human  foresight  could  have  dictat- 
ed; for  there  is  nothing  from  which  we  can 
infer  that  the  accident  happened  through  any 
act  or  omission  of  the  defendant  or  its  ser- 
vants. "When  the  evidence  tends  equally  to 
sustain  either  of  two  inconsistent  propositions, 
neither  of  them  can  be  said  to  have  been  es- 
tablished by  legitimate  proof." 

Smith  v.  first  Nat.  Bank  ofWestfield,  99  Mass. 
605,  612;  Crafts  v.  Boston,  109  Mass.  519. 

It  is  therefore  submitted  that  all  the  evidence 
in  the  case  will  not  justify  a  presumption  that 
the  accident  resulted  from  the  negligence  of 
the  defendant. 

Kendall  v.  Boston,  118  Mass.  234;  Blanchett 
y.  Border  City  Mfg.  Co.  148  Mass.  21,  3  New 
Eng.  Rep.  92;  Transportation  Co.  v.  Downer, 
Welfare  v.  London  <fc  Brighton  R.  Co.  supra. 
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Meaara.  Gaston  &  Whitney,  and  Fred 

E.  Snow,  for  plaintiff: 

It  is  well  established  that,  in  certain  cases,  the 
proof  of  an  accident,  without  evidence  direct 
ly  connecting  the  accident  with  negligence  of 
the  defendant,  affords  a  presumption  of  neg- 
ligence against  the  defendant.  Res  ipmloqvi- 
ttir.  In  auch  cases  the  plaintiff  makes  out  a 
prima  fade  case  by  proof  of  the  accident. 

Wart  v.  Qay.  11  Pick,  100;  Thomas  v. 
Western  Union  Tel.  Co.  100  Masa.  156;  Feital 
v.  MiddU-sex  li.  R.Co.  109  Mass.  398;  Kearney  v. 
London  <t  Briohton  R.  Co.  L.  R.  5  Q.  B.  411, 
L.  R.  6  Q,  B.  759;  Stokes  v.  Salton*Uill,  18  Pet. 
181  (88  U.  S.  bk.  10.  L.  ed.  115).  See  also  col- 
lection of  cases  in  Patterson  Railway  Acci- 
dents, pp.  438-441. 

This  presumption  arises  where  the  nature  of 
the  accident  is  such  that  it  would  not  be  likely 
to  happen  without  negligence  on  the  part  of 
someone,  and  the  causeB  of  tlio  accident  are 
within  the  control  of  the  defendant. 

Accordingly,  where  the  plaintiff  was  injured 
by  the  fall  of  a  building,  by  the  fall  of  a 
barrel  out  of  a  warehouse,  or  of  bags  of  salt, 
there  was  held  to  be  a  presumption  of  negli- 
gence against  someone;  for  such  accidents  do 
not  generally  happen  unless  someone  has  been 

Byrne  v.  Boadle,  2  H.  &  C.  722;  Scott  v. 
London  dt  St.  Catharine  Docks  Co.  8  H.  &  C. 
596;  Mullen  v,  St.  John,  57  N.  Y.  507. 

And  if  the  buildings*,  barrels,  or  bags  of  salt 
were  within  the  control  of  the  defendant,  there 
is  a  presumption  that  the  defendant  was  negli- 
gent. 

See  the  authorities  just  above  cited,  and  Fei- 
tal v.  Middlesex  R.  R,  Go.  109  MaBs,  898. 

The  decision  in  the  case  of  Kendall  v.  Box- 
ton,  1 18  Mass.  234.  was  put  on  the  ground  that 
the  defendant  did  not  appear  to  have  any  ex- 
clusive control  of  the  place  where  the  bust 
which  fell  was  situated. 

In  the  present  case,  the  presumption  that 
the  accident  was  caused  by  the  negligence  of 
the  defendant  is  stronger  by  reason  of  the  fact 
that  it  alone  possessed  the  means  of  explaining 
The  cause  of  the  accident,  and  did  not,  in  fact, 
offer  any  explanation.  The  conductor,  at  the 
time,  took  the  names  of  witnesses  to  the  acci 
dent,  but  none  of  these  witnesses  were  put 
upon  the  stand  by  the  defendant.  The  defend- 
ant atone  could  know  whether  the  accident 
was  caused  by  a  defect  in  the  shade,  or  by 


reason  of  its  being  insecurely  fastened,  or 
whether  the  acddenl  happened  from  some  ex- 
traneous cause.  It  was  its  duty  to  offer  an  ex- 
planation; and,  in  the  absence  of  such  expla- 
nation (it  appears  that  the  defendant  rested  its 
case  upon  the  plaintiff's  evidence),  it  is  to  be 
presumed  that  the  explanation  would  not  have 
tended  to  free  it  from  liability. 

See  Le  Barrm  v.  East  BoUon  Ferry  Co.  11 
Allen,  812;  Remarks  of  Chnnnell,  B..  in  Bridgtt 
v.  North  London R.  Co.  L.  R.  6  Q.  B.  377.  391; 
Instructions  to  jury  of  Denman.C'A./..  in  Car- 

Sue  v.  London  £•  Brighton  R.  Co.  5  Ad.  &  E. 
f.  S.  747,  "- 


W,  Allen,  J.,  delivered  the  opinion  of  the 
court: 

If  the  shade  was  defective  and  unsafe,  the 
question  whether  it  was  in  that  condition 
through  the  negligence  of  the  defendant  would 
be  for  the  jury:  and  the  fact  that  it  broke  ud 
/ell  from  the  use  for  which  it  was  intended 
would  be  evidence  that  it  was  defective  and 
unsafe,  and,  if  not  explained  or  controlled, 
would  be  sufficient  evidence  to  authorize  tbe 
jury  to  find  that  the  defendant  was  negligent 
in  regard  to  it.  The  fact  that  the  act  of  the 
defendant  in  placing  and  using  the  fixture  in 
the  car  caused  tbe  injury  would  be  evidence 
that  it  was  caused  by  the  negligence  of  the  de- 
fendant. The  contention  of  the  defendant 
is  that  there  was  not  sufficient  evidence  of  that 
fact;  that  it  did  not  appear  that  the  accident 
was  not  caused  by  the  act  of  a  stranger,  or 
by  some  external  force  for  which  the  defend- 
ant was  not  responsible.  We  think  that  the 
question  was  for  the  jury,  and  that  they  were 
authorized  to  infer,  from  the  situation  of  the 
fixture,  from  the  absence  of  evidence  of  any 
other  cause  of  the  accident,  and  the  probabil- 
ity that  there  would  have  been  such  evidence 
had  such  cause  existed,  and  from  all  the  at- 
tending circumstances  in  evidence,  that  tbe  ac- 
cident must  have  been  caused  by  the  insuffi- 
ciency of  the  fixture.  It  was  not  necessary 
that  the  evidence  should  show  that  it  was  im- 
possible that  there  should  be  any  other  cause; 
it  was  sufficient  if  it  satisfied  the  jury  that 
there  was  none.  Ware  v.  Gay,  11  Pick.  106; 
Feital  v.  Middlesex  R.  R.  Co.  109  Mass.  398: 
Kendall  v.  Barton.  118  Mass.  234;  Le  Bitrron  v. 
East  Ronton.  Ferry  Co.  11  Allen,  812. 
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RHODE  ISLAND. 
Supreme  Ooubt. 


Henry  B.  WOOD  and  Anthony  G.  Wood, 
Copartners, 
t>. 

Thomas  MORIARTY. 

1.  Held,  that  parol  evidence  was  admis- 
sible to  prove  that  the  assignee  in  an 
instrument  under  seal,  assigning  a 
contract  for  the  building  of  a  house,  in 
which  a  certain  money  consideration  was 
expressed,  also  agreed  to  pay  bills  incur- 
red by  the  assignor  under  the  contract, 
such  evidence  going  merely  to  prove  an 
additional  consideration,  and  not  to 
alter  the  effect  of  the  instrument. 

2.  An  agreement  to  answer  for  the  debt  of 
another,  to  come  within  the  Statute  of 
Frauds,  must  be  an  agreement  with  the 
creditor.  A  promise  by  one  to  a  debt- 
or, to  pay  a  debt  due  from  such  debtor 
to  a  third  person,  is  not  within  the 
Statute  of  Frauds,  and  need  not  be 
in  writing. 

3.  The  creditor  may  maintain  assumpsit 
against  the  promisor  in  such  agree- 
ment, for  the  amount  of  the  debt;  but 
he  cannot  have  the  benefit  of  such  new 
contract  between  said  promisor  and  the 
original  debtor  without  assenting  to  its 
terms,  thereby  releasing  the  original 
debtor. 

4 'As  to  the  creditor  suing  such  promisor 
for  the  debt,  the  liability  of  the  prom- 
isor in  such  agreement  is  not  collateral, 
but  direct  and  substitutional,  and  is 
therefore  not  within  the  Statute  of 
Frauds. 

(Providence  Decided  March  19, 1887.) 

PLAINTD7F8'  petition  for  a  new  trial- 
Granted. 

The  case  is  stated  in  the  opinion. 

Uem-s.  Daniel  R.  Ballon  and  Frank 

H.  Jackson,  for  plaintiffs: 

An  oral  promise  by  B  to  C,  and  upon  con- 
sideration passing  between  him  and  C,  to  pay 
a  debt  due  from  C  to  the  plaintiff,  is  a  valid 
promise,  and  the  plaintiff  can  maintain  an  ac- 
tion thereon. 

Barker  v.  Bradley,  1  Am.  Rep.  521;  42  N. 
Y.  316;  Tomuend  v.  Lang.  18  Am.  Rep.  488  ; 
77  Pa  146;  Barker  v.  Bucklin,  2  Den.  45;  Beat- 
ley  v.  Webtter,  64  111.  459;  Jordan  v.  While,  20 
Minn.  91  ;  McDowell  v.  Laev,  85  Wis.  175;  Jog- 
linv.  N.  J.  Car  Spring  Co.  86  N.  J.  L.  141  ; 
Urquhartv.  Brayton,  12  R.  T.  169;  Merriman 
v.  Social  Mfg.  Co.  12  R.  I.  175. 

"A  consideration  which  does  not  appear  in 
the  written  transfer  or  contract  can  be  shown 
by  parol  proof,  if  it  is  consistent  with  the  one 
named  in  the  contract." 

Barker  v.  Bradley.  1  Am.  Rep.  521;  42  N. 
T.  316:  1  GreenL  Ev.  §§  285,  804;  Miller  v. 
Goodwin,  8  Gray,  542;  McCrea  v.  Purmort,  id 
Wend.  460;  Murray  v.  Smith,  1  Duer,  412  ; 
Jordan  v.  White,  20  Minn.  91. 

The  contract  being  implied,  as  between 
plaintiff  and  defendant,  is  not  within  the  Stat- 
ute of  Frauds,  and,  not  being  under  seal,  may 


be  enforced  by  an  action  of  assumpsit. 

Urquhart  v.  Brayton,  12  R.  1. 169,  and  cases 
cited. 

Mr.  James  Tillinghast,  for  defendant. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  assumpsit  for  the  price  of  lumber  fur- 
nished to  one  Joshua  W.  Tibbetts  for  use  in  the 
erection  of  two  houses  for  the  defendant;  Tib- 
betts having  entered  into  a  written  contract 
with  the  defendant  to  build  the  houses,  before 
the  lumber  was  furnished.  Tibbetts,  after  go- 
ing on  for  a  while  in  the  execution  of  the  con- 
tract, released  it  or  assigned  it  to  the  defend- 
ant, by  an  instrument  under  seal.  The  instru- 
ment begins  by  reciting  the  existence  of  the 
contract,  and  proceeds  as  follows.to  wit: 

"Now  know  ye  that  for  good  and  sufficient 
reasons  and  in  consideration  of  the  sum  of  $25 
paid  to  me  this  day  by  said  Moriarty,  I  hereby 
transfer  and  assign  said  contract  back  to  said 
Thomas  Moriarty,  he  hereby  agreeing  to  re- 
lieve me  from  further  obligation  under  it,  and 
I  hereby  releasing  him  from  all  claims  or  de- 
mands of  whatever  kind  I  may  have  or  have 
had  up  to  this  day,  Aug.  26, 1885,  against  said 
Moriarty;  I  hereby  acknowledging  full  pay- 
ment for  said  claims  and  demands;  and  this 
shall  be  his  receipt  in  full  for  the  same  to  date, 
meaning  hereby  to  convey  to  said  Moriarty  all 
my  right,  title,  and  interest  in,  to,  and  under 
said  contract,  desiring  to  relieve  myself  from 
completing  the  work  under  the  contract,  and 
hereby  agree  to  withdraw  from  said  work  on 
said  houses,  and  leave  them  to  his  sole  charge 
and  care." 

At  the  trial,  testimony  was  introduced,  or  of- 
fered, to  prove  the  purchase  of  the  lumber,  the 
execution  of  the  release  or  assignment ;  that 
the  defendant,  besides  paying  the  considera- 
tion recited  therein,  agreed,  by  way  of  further 
consideration,  to  pay  all  bills  incurred  by  Tib- 
betts on  account  of  the  contract  released ;  that 
among  these  bills  was  the  bill  of  the  plaintiffs 
for  lumber;  and  that  notice  of  the  arrangement 
between  Tibbetts  and  the  defendant  was  given 
by  Tibbetts  to  the  plaintiffs.  The  testimony 
as  to  the  agreement  to  pay  the  bills  incurred 
by  Tibbetts  was  allowed  to  go  in  de  bene  esse, 
and  at  the  close  of  the  testimony  for  the  plain- 
tiffs the  court  directed  a  nonsuit.  The  plain- 
tiffs petition  for  a  new  trial. 

The  questions  are  whether  the  plaintiffs  were 
entitled  to  prove  by  oral  testimony  that  the  de- 
fendant agreed  to  pay  the  bills  incurred  by 
Tibbetts,  under  his  contract,  by  way  of  further 
consideration  for  the  release  or  assignment; 
and  if  so,  whether,  upon  proof  thereof,  the 
plaintiffs  could  maintain  their  action. 

The  general  rule  is  that  parol  evidence  is  in- 
admissible to  contradict,  add  to,  subtract  from, 
or  vary  the  terms  of  any  written  instrument. 
But  when  the  instrument  is  a  deed,  it  is  held  to 
be  no  infringement  of  the  rule  to  permit  a 
party  to  prove  some  other  consideration  than 
that  which  is  expressed,  provided  it  be  consis- 
tent with  that  which  is  expressed,  and  do  not 
alter  the  effect  of  the  instrument.  1  Greenl. 
Ev.  §  304.  In  Miller  v.  Goodwin,  8  Gray,  542, 
it  was  held  that  an  agreement  under  seal,  by  a 
man  with  a  woman  who  afterwards  became  his 
wife,  to  convey  certain  real  estate  to  her  in  con- 
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alteration  of  past  services,  could  be  supple- 
mented by  parol  proof  that  the  agreement  was 
for  the  further  consideration  of  marriage  be- 
tween the  parties.  See  also  Villers  v.  Beainont, 
2  Dyer,  146r  a;  2  Phill.  Ev.  *655.  In  McOrea 
v.  Purmart,  16  Wend.  460,  the  consideration  of 
a  deed  conveying  land  was  expressed  to  be 
money  paid ;  and  it  was  held  that  parol  evi- 
dence was  admissible  to  show  that  the  real  con- 
sideration was  iron  of  a  specified  quantity, val- 
ued at  a  stipulated  price.  Murray  v.  Smith, 
1  Duer,  412;  Jordan  v.  White,  20  Minn.  91;  Ty- 
ler v.  Carlton,  7  Me.  175;  Nickersonv.  Saunders, 
3tf  Me.  413;  National  Exchange  Bank  v.  Wat- 
mm.  IS  li.  I.  01;  2  Phill.  Ev.  *655,  Cow.  & 
H.  Notes,  No.  4U0.  We  think  the  nonsuit  is 
not  sustainable  on  this  ground. 

The  defendant  contends  that  the  agreement 
was  within  the  Statute  of  Frauds,  being  an 
agreement,  not  in  writing,  to  answer  for  the 
debt  of  another.  But  an  agreement  to  answer 
for  the  debt  of  another,  to  come  within  the 
Statute  of  Frauds,  must  be  an  agreement  with 
the  creditor.  A  promise  by  A  to  B,  to  pay  a 
debt  due  from  B  to  C,  is  not  within  the  Stat- 
ute of  Frauds.  Eastwood  v.  Kenyon,  11  A.  & 
E.  438;  Browne,  Fr.  §  188.  The  contract 
here,  as  made  between  Tibbetta  and  the  de- 
ff-ndatit.  was  certainly  not  within  the  statute. 
The  question  therefore  takes  this  form,  name- 
ly :  Whether  the  plaintiffs  are  entitled  to  take 
advantage  of  the  contract  and  bring  suit  upon 
or  under  it;  and,  if  so,  whether  to  suchsuitthe 
statute  is  not  a  good  defense.  Some  of  the 
cases  cited  for  the  plaintiffs  cover  both  these 
points  completely.  Barker  v.  Bucklin,  2  Denio, 
46 ;  Johnson  v.  Knapp,  86  Iowa.  616;  Barker 
v.  Bradky,  42  N.  Y.  816;  1  Am.  Rep.  521; 
Beaslty  v.  Weltster,  64  111.  458;  Jordan  v.  White, 
20  Miun.  01;  Joslin  v.  N.  J.  Car  Spring  Co.  86 
N.  J.  L.  141 ;  Townsendv.  Long,  77  Pa.  143, 146. 
Similar  citations  might  be  multiplied  if  we 
cared  to  load  our  opinion  with  them.  See 
Browne,  Fr.      166  a,  166  b,  and  notes. 

On  the  other  hand  the  cases  are  numerous 
which  hold  that  such  an  action  is  not  main- 
tainable for  want  of  privity  between  the  par- 
ties. Mr.  Browne,  in  §  166  a,  says  that  this  is 
the  Bellied  doctrine  in  England,  Michigan,  and 
Connecticut;  that  in  North  Carolina  and  Ten- 
tiessee  the  question  seems  to  remain  open;  and 
that  in  Massachusetts  the  English  doctrine 
seems  to  be  growing  in  favor,  contrary  to  the 
earlier  cases;  but  that  in  the  other  States  the 
creditor's  right  to  sue  has  been  generally  recog- 
nized. The  course  of  decisions  in  this  State 
favors  the  creditor's  right  to  sue,  and  in  prin- 
ciple, we  think,  recognizes  it,  though  it  has  not 
hitherto  extended  to  a  purely  oral  contract. 
Urquhart  v.  Bray  ton,  12  R.  I.  169;  Merriman 
v.  Social  Mfg.  Co.  12  R  I.  175.  Courts  that  al- 
low the  action  generally  hold  that  it  is  not  af- 
fected by  the  Statute  of  Frauds,  though,  as 
Mr.  Browne  remarks,  they  do  not  unite'in  the 
reasons  which  they  give  for  so  holding.  Mr. 
Browne  himself  .suggests  that  the  contract,  as 
between  Hie  creditor  and  promisor,  arises  by 
implication  out  of  the  duly  of  the  promisor 
under  his  cou tract  with  the  debtor,  and  that, 
being  implied,  it  is  not  within  the  Statute  of 
Frauds,  Browne.  Fr.  §  1666.  The  view 
accords  with  the.  doctrine  of  Brewer  v.  Dyer,  7 
Cush.  337,  where  the  court  remarks  (p.  340) 


"  that  the  law,  operating  on  the  act  of  the  par- 
ties, creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  and  obligation  on 
which  the  action  is  founded." 

The  diversity  of  decisions  shows  that  the 
action  cannot  be  maintained  without  resorting 
to  implications  or  assumptions  which  the 
courts  do  not  always  find  it  easy  to  allow,  and 
which  they  sometimes  refuse  to  allow.  It  seems 
to  us  that'  we  shall  best  find  the  grounds,  if 
there  are  any,  on  which  the  action  can  be 
maintained,  by  an  analysis  or  explication  of 
the  contract  with  the  debtor.  The  contract  is 
this  :  A  agrees  with  B,  for  a  consideration 
moving  from  B,  to  pay  to  C  the  debt  which  B 
owes  to  C.  The  contract  is  absolute.  If  A 
does  not  pay  the  debt,  and  B  has  to  pay,  it  is 
broken.  It  is  therefore  a  contract  by  A  to 
pay  the  debt  in  lieu  of  B,  or,  in  relief  of  B,  to 
take  it  on  himself,  and  become,  so  far  as  he 
can,  independently  of  C,  the  debtor  of  C  in 

glace  of  B.  The  contract  as  between  A  and 
I  is  not  collateral,  but  substitutional.  But 
this  being  so,  how  does  C,  who  is  not  a  party 
to  it,  get  the  right  to  sue  A  upon  or  by  reason 
of  it?  It  has  been  held  that  he  gets  this  right 
directly  from  the  contract  itself;  because  B, 
in  making  it  with  A,  makes  it  for  C— if  C  de- 
sires to  accede  to  it — as  well  as  for  himself,  so 
that  C  has  only  to  ratify  or  assent  to  it— 
which  he  does  unequivocally  by  suing  on  it— 
in  order  to  become  a  party  to  it.  But  in  this 
view,  if  C  accepts  the  contract,  he  must  ac- 
cept it  as  made;  that  is,  as  a  contract  by  which 
A  agrees  that  be,  instead  of  B,  will  pay  the 
debt  which  B  owes  to  C.  C  cannot,  at  the 
same  time,  assent  to  the  contract  and  dissent 
from  the  terms  of  it.  Accordingly,  if  he  sues 
A  on  the  contract,  he  must  sue  him  instead  of 
B.  and  cannot  also  sue  B,  and  B  is  therefore 
released.  But,  as  we  have  seen,  another  view 
has  been  taken.  It  has  been  held  that  the 
contract  between  A  and  B  imposes  a  doty 
upon  A  to  pay  to  C  the  debt  which  B  owes  to 
him,  and  that  from  this  duty  the  law  implies 
a  promise  by  A  in  favor  of  C  to  pay  B's  debt 
to  C.  But  if  a  promise  is  implied  from  the 
duty,  the  promise  must  correspond  to  the 
duty.  The  duty  which  the  contract  imposes 
upon  A  is  that  he,  instead  of  B,  shall  pay  the 
debt  which  B  owes  to  C,  and,  accordingly,  so 
must  be  the  promise  to  be  implied  from  it.  If, 
therefore,  C  sues  A  upon  the  implied  promise, 
he  must  sue  him  as  liable  instead  of  B,  for  the 
debt  of  B  to  him,  C;  he  cannot  consistently 
sue  both  A  and  B,  and  consequently  B  is  re- 
leased. 

We  do  not  claim  that  either  of  these  views 
is  free  from  difficulty.  Either  of  them,  how- 
ever, is  free  from  one  difficulty  which  other 
views  encounter,  and  which  is  a  principal  rea- 
son why  the  courts  which  refuse  to  allow  the 
action  refuse  to  do  so.  Other  views  give  the 
creditor  the  benefit  of  the  new  contract  for 
nothing,  since  they  allow  him  still  to  retain  his 
hold  upon  the  original  debtor;  whereas,  ac- 
cording to  either  of  the  views  above  set  forth, 
the  creditor  cannot  have  the  benefit  of  the  new 
contract  without  assenting  to  the  terms  of  it. 
thereby  releasing  the  original  debtor,  so  that 
the  assent  is  in  itself  a  consideration.  Ascases 
which  support  these  views,  we  will  refer  to 
Warren  v.  Batchelder,  16  N.  H.  580;  Bohansn 
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v.  Pope,  42  Me.  98.  See  also  dough  v.  OHe», 
2  New  Eng.  Rep.  870.  Of  course,  if  either 
view  be  correct,  the  liability  under  the  con- 
tract is  not  collateral,  but  direct  and  substitu- 
tional, and  therefore  not  within  the  Statute  of 
Frauds. 

We  do  not  think  this  case  is  distinguishable 
in  principle  from  Urquhnrt  v.  Brayton,  12  R. 
I.  169.  The  doctrine  of  the  latter  case  is  not 
only  just  and  convenient,  but  also  consonant 
with  the  purposes  of  the  parties;  and  we  are 
not  prepared  to  recede  from  it.  As  is  remarked 
by  the  court  in  Lehow  v.  Simonton,  8  Col.  846, 
"It  accords  the  remedy  to  the  party  who  in 
most  instances  is  chiefly  interested  to  enforce 
the  promise,  and  avoids  multiplicity  of  ac- 
tions." 

We  think  the  declaration  is  proper  in  point 
of  form,  and  we  do  not  think  the  nonsuit  is 
justifiable  on  the  ground  of  variance. 

In  Warren  v.  Batchelder,  16  N.  H.  680,  the 
court  held  that  a  deraaud  on  the  defendant 
was  requisite  before  suit.  Whether  this  is  so  we 
need  not  decide;  for  the  evidence  in  this  case 
shows  a  demand  before  suit. 

Petition  granted. 


George  B.  BARROWS,  Assignee, 
v. 

Samuel  D.  KEENE. 

1.  If  a  married  woman  has  or  acquires 
money  Which  Is  her  own,  and  lends  it  in 
good  faith  to  her  husband,  upon  his 
promise  to  repay  it  in  diamonds  or 
any  other  chattel*  and  he  does  so  repay 
it  by  direct  delivery,  she  sets  good  ti- 
tle which  will  avail  against  his  assignee 
under  a  subsequent  assignment  for  the 
benefit  of  his  creditors. 

2.  A  transfer  of  property,  real  or  personal, 
by  husband  to  wife,  without  the  in- 
tervention of  a  third  person,  is  good  in 
equity. 

3.  Something  more  than  a  demand  of  the 
husband  of  personal  property,  and  a  re- 
fusal by  him  to  deliver  it,  is  necessary 
to  prove  a  conversion  by  him,  where 
he  has  no  possession  of  the  property,  and 
has  parted  with  whatever  title  he  had 
to  his  wife. 

4.  Property  held  in  trust  by  the  assignor 
will  not  pass  under  his  general  as- 
signment  for  the  benefit  of  creditors, 
without  special  words  to  pass  it. 


(Providenc 


-Decided  March  6, 1887.) 


DEFENDANT'S  petition  for  a  new  trial. 
Granted. 
The  case  is  stated  in  the  opinion. 
Memrs.  Charles  A.  Wilson  and  Thomas 

A.  Jenckes,  for  defendant. 

Mr.  John  D.  Thurston,  for  plaintiff. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  by  defendant  for  a  new 
trial,  for  erroneous  instructions.  The  petition 
is  imperfectly  drawn,  since  it  contains  no  state- 
ment of  the  evidence,  or  of  the  purport  of  the 

B.  L 


evidence,  upon  the  points  under  question,  but 
simply  reports  a  part  of  the  charge  of  the  court 
and  the  requests  to  charge,  with  exceptions  to 
said  parts  of  the  charge,  and  to  refusals  to 
charge  as  requested.  Of  course  we  do  not 
mean  that  the  petitioner  ought  to  have  reported 
the  testimony  in  full;  for  such  a  report  might 
unnecessarily  cumber  the  files  of  the  court, 
and  might  be  censurable  for  another  reason, 
namely,  that  it  might  oblige  the  court  to  go 
through  a  great  heap  of  testimony — much  of  it 
irrelevant — to  find  and  sort  out  that  which  is 
pertinent.  This  is  a  labor  which  properly  be- 
longs to  the  petitioner's  counsel.  A  petition 
like  this  ought  to  state  the  testimony,  or  its 
purport,  with  such  fullness  as  will  show  the 
nature  of  the  case  and  bring  out  clearly  the 
points  on  which  the  rulings  were  given  or  re- 
fused, so  that  the  court  can  see  whether  any 
error  was  committed  which  calls  for  correc- 
tion. Fortunately  for  the  defendant,  this  is  & 
petition  for  the  new  trial  of  an  action  origin- 
ally tried  in  this  court;  and  in  such  a  case  the 
court  has  a  wider  discretion  than  in  a  case 
which  comes  before  it  by  bill  of  exceptions. 
Fortunately,  too,  it  Is  possible  to  make  out  from 
the  part  of  the  charge  before  us,  though  not 
so  perfectly  as  we  could  wish,  the  nature  of 
the  evidence  on  which  the  instructions  were 
given  and  refused. 

The  plaintiff,  as  assignee  of  the  defendant 
under  an  assignment  for  the  benefit  of  credi- 
tors, sues  the  defendant  in  trover  for  the  con- 
version of  certain  chattels  claimed  under  the 
assignment, — among  them  a  pair  of  diamond 
earrings.  The  defense  is  that  the  earrings  are 
the  separate  property  of  the  defendant's  wife; 
and  in  support  of  this  defense  it  is  assumed, 
if  not  stated  in  the  charge,  that  testimony  was 
submitted  that  they  came  to  her  in  manner  fol- 
lowing, to  wit:  That  she  lent  to  her  husband 
from  time  to  time  divers  sums  of  money,  which 
were  her  separate  properly,  for  payment  of 
household  expenses,  or  laid  out  her  mouey  for 
such  expenses,  upon  his  promise  that  he  would, 
when  he  was  able, bring  her  in  repayment  some 
diamonds,  she  being  very  desirous  of  some;and 
that  the  earrings  were  bought  by  the  defend- 
ant and  delivered  to  her  in  fulfillment  of  this 
promise,  for  the  purpose  of  repaying  her  loans. 

Upon  this  testimony'  the  court  charged  the 
jury  that  the  defendant  was  incapable  of  con- 
tracting with  his  wife  or  of  transferring  title  to 
her,  and  consequently  that  the  earrings  re- 
mained his  property,  notwithstanding  their  de- 
livery, and,  as  such,  passed  under  the  assign- 
ment; so  that  the  plaintiff,  as  assignee,  was 
entitled  to  demand  and  receive  them.  To  this 
ruling  the  defendant  excepted. 

The  question  is  whether,  if  a  married  woman 
has  or  acquires  money  which  is  her  own,  and 
lends  it  to  her  husband  upon  his  promise  to 
repay  it  in  diamonds  or  any  other  chattel,  and 
he  does  so  repay  it  by  direct  delivery,  she  gets 
any  title  which  will  avail  against  his  assignee 
under  a  subsequent  assignment  for  the  benefit 
of  his  creditors;  good  faith  in  the  transaction 
being,  of  course,  assumed.  In  Sleadtnan  v. 
Wilbur,  7  R.  I.  481,  this  court  held  that  where 
a  married  woman,  having  property  of  her  own 
under  the  statute,  lends  her  own  money  to  her 
husband  on  his  promise  to  repay  it,  he  can  con- 
vey real  estate  to  her,  through  a  third  person, 
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who  has  no  possession,  and  who,  having  parted 
with  whatever  title  he  had.  has  no  longer  any 
right  to  dominion  over  them?  We  think  that 
under  such  circumstances  there  is  no  pre- 
sumption that  the  possession  of  the  wife  is  the 
possession  of  the  husband,  and  that  something 
more  than  a  demand  and  refusal  is  necessary 
to  prove  conversion.  It  is  well  settled,  how- 
ever, that  property  held  in  trust  by  the  assignor 
will  not  pass  under  his  general  assignment  for 
the  benefit  of  creditors,  without  special  words 
to  pass  it;  since,  if  it  were  to  pass,  the  trust 
would  still  attach  so  that  it  could  not  be  right- 
fully used  for  the  creditors;  and  the  law 
will  not  presume  that  the  trustee  intended  a 
breach  of  trust.  1  Perry,  Trusts,  §§  386,  845. 
For  the  same  reason,  when  equity  makes  the 
husband  trustee  for  his  wife  of  property  which 
he  has  transferred  to  her,  the  assignment 
should  be  construed  not  to  pass  it,  unless  the 
trust  is  a  fraud  upon  the  creditors. 

The  second  exception  is  because  the  court 
refused  to  instruct  the  jury  that  if  the  earrings 
were  on  the  person  of  the  defendant's  wife  at 
the  time  he  refused  to  deliver  them  to  the 
plaintiff  on  demand,  trover  could  not  lie  for  the 
refusal ;  but  did  instruct  the  iury  that,  to  excuse 
the  defendant,  there  should  be  at  least  some 
evidence  of  attempt  on  his  part  to  get  the  ear- 
rings; some  instructions  that  he  was  unable  to 
deliver  them,  or  something  to  satisfy  the  jury 
that  they  were  so  out  of  his  control  that  he 
could  not  comply  with  the  demand.  Doubt- 
less, if  the  earrings  belonged  to  the  defendant 
absolutely  when  he  made  the  assignment,  the 
presumption  was  that  his  wife's  possession  was 
his  possession  so  long  as  they  lived  together; - 
and  in  that  case  it  would  have  been  the  duty 
of  the  jury  to  find  him  guilty,  if  he  refused  to 
deliver  the  earrings  on  demand,  unless  he  ad- 
duced evidence  to  show  that  they  were  retained 
by  the  wife  without  his  concurrence.  The  in- 
struction, however,  was  broadly  given,  so  that 
it  would  apply  not  only  to  such  a  case,  but  to 
the  case  which  we  have  been  considering;  and, 
as  applied  to  the  case  which  we  have  been  con- 
sidering, in  the  view  which  we  have  taken,  it 
was  erroneous. 

Petition  granted. 


by  way  of  repayment,  if  the  estate  is.no  more 
than  a  fair  equivalent  for  the  loan;  and  the 
conveyance  will  be  good  at  law  as  against  his 
•creditors.  And  to  the  same  effect  see  Atlantic 
Nat.  Bank  v.  Towner,  180  Mass.  407.  The 
case  differs  from  the  case  at  bar  only  in  this: 
That  there  the  property  used  as  repayment  was 
transferred  from  husband  to  wife  through  the 
medium  of  a  third  person.  The  question  then 
is  whether  the  intervention  of  such  third  per- 
son is  necessary  to  make  the  transfer  effectual 
in  a  suit  at  law;  for  it  is  well  settled  that  a 
transfer  of  property,  real  or  personal,  from 
husband  to  wife,  without  such  intervention,  is 
good  in  equity,  even  when  the  transfer  is  a  gift, 
if  reasonable,  unless  it  be  a  fraud  upon  credi- 
tors; and,  a  fortiori,  when  it  is  a  payment  for 
money  lent.  Jones  v.  Clifton,  101  U.  8.  225 
[Bk.  25,  L.  ed.  9081;  Hunt  v.  Johnson,  44  N.  Y. 
27;  Putnam  v.  BiekneU,  18  Wis.  851;  Deming 
v.  Williams,  26  Conn.  226;  Underhill  v.  Mor- 
gan, 88  Conn.  105;  W/ieeler  v.  Wheeler,  48  Conn. 
508;  2  Story,  Eq.  Jurisp.  §  1875. 

In  Underhill  v.  Morgan,  supra,  the  action 
was  assumpsit  by  a  widow  against  the  adminis- 
trator of  her  deceased  husband,  for  money  ab- 
solutely given  to  the  plaintiff  by  her  husband 
in  his  lifetime.  The  court  held  that  in  case  of 
such  a  gift  the  legal  title  remained  in  the  hus- 
band as  a  mere  trustee  for  the  wife's  protec- 
tion and  benefit  during  coverture;  but,  upon 
his  death,  the  legal  and  equitable  titles  unite  in 
her,  and  she  can  recover  against  his  represent- 
atives at  law.  In  Massachusetts,  where  the 
gift  is  regarded  as  revocable  by  the  husband, it 
is  held  that,  if  retained  by  the  wife  until  after 
his  death,  her  right  will  prevail  as  against  his 
next  of  kin.  MeOluskey  v.  Provident  Inst,  for 
Savings,  108  Mass.  800;  Marshall  v.  Jaquith, 
184  Mass.  188. 

In  Savage  v.  a  Neil,  44  N.  Y.  298.  the  hus- 
band transferred  and  delivered  a  stock  of  goods 
directly  to  his  wife  in  payment  for  money  bor- 
rowed from  her  separate  statutory  estate;  and 
the  court  decided  that  the  wife  held  the  goods 
so  transferred  by  a  strictly  legal  title,  good 
against  her  husband  and  all  his  creditors.  This 
decision  has  been  followed,  or  virtually  fol- 
lowed, in  later  cases  in  New  York.  Rawson 
v.  Pennsylvania  R.  R.  Co.  48  N.  Y.  212-216; 
Seymour  v.  Feilows,  77  N.  Y.  178. 

In  Armitage  v.  Mace,  48  N.  Y.  8uper.  Ct. 
107,  the  court  says  (page  109):  "The 
tendency  of  the  later  decisions  has  been  to  hold 
that  the  effect  of  the  statutes  has  been,  if  not 
to  convert  the  wife's  equitable  title  into  a  legal 
one,  at  least  to  clothe  it  with  all  the  incidents 
of  a  legal  title."  By  "equitable  title,"  here, 
the  court  means  the  title  communicated  by  di- 
rect transfer  from  husband  to  wife  by  way  of 
gift  or  payment.  The  case  related  to  the  gift 
of  a  horse  from  husband  to  wife.  See  also 
Beard  v.  Dedolph,  29  Wis.  186. 

According  to  these  cases,  taking  the  view 
most  favorable  for  the  plaintiff,  the  defendant's 
wife  became  at  least  the  equitable  owner  of  the 
earrings  by  the  delivery  of  them  to  her,  if  they 
were  delivered  as  payment,  in  good  faith,  for 
money  lent,  a  naked  legal  title  only  remaining 
in  the  defendant.  Now  suppose  that  this 
naked  legal  title  passed  to  the  plaintiff.  Now 
does  it  follow  that  he  has  a  right  to  demand 
and  receive  the  earrings  from  the  defendant, 
242 


Louis  J.  DOYLE  et  ux. 

HenrwIELLEN. 

1.  In  case  of  di«nepancy  in  area,  the  j 
lines  of  a*/*  fained  boundaries  A 
must  control, .unless  there  is  such  an  u 
averment  or  cL  fenant  of  quantity  as  to  I 
show  that  thjfexact  quantity  was  the  I 
thing  grant*  4r  ' 

2.  Possession  pr  the  grantee  of  a  mort- 
gagor, under  a  deed  of  warranty,  will  ^ 
not  be  deemed  to  be  adverse  to  the  w 
mortgagee,  without  an  explicit  denial 

of  holding  under  him,  brought  to  his 
notice.  * 
8.  A  tenant's  possession  does  not  change  « 
its  charj'Oter  by  the  owner's  giving  a 
deed  to  lother. 

(Kent-  -Decided  March  19, 1887.) 
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DEFENDANT'S  petition  for  a  new  trial. 
Dimimd. 
The  case  is  stated  in  the  opinion. 
Mr.  Patrick  J.  McCarthy,  for  defend- 
ant. 

Mr.  Irving  Chavmplin,  for  plaintiffs. 

fthm,  J.,  delivered  the  opinion  of  the 

coort: 

David  G.  Hall,  in  September,  1869,  owned 
•  farm  in  Warwick,  called  the  Battey  farm, 
containing  about  100  acres.  This  included  a 
triangular  lot  of  2  or  8  acres  at  the  southwest 
corner  of  the  farm,  which hadpreviously  been 
deeded  to.tne  owner  of  the  Wightman  farm, 
adjoining,  by  heirs  of  Russell  Battey,  although 
they  held  no  legal  title.  The  purchaser,  how- 
ever, took  possession  of  the  lot  and  fenced 
it  off,  but  the  whole  had  come  into  Hall's  pos- 
session at  this  time,  as  the  owner  of  both 
farms.  He  then  gave  a  mortgage  of  the  Bat- 
ter farm  to  Sarah  T.  Battey,  describing  it  as 
each,  and  by  boundaries  which  included  the 
triangular  lot  in  question;  by  measurement  as 
"containing  97  acres  more  or  less;  "and  also  by 
reference  to  a  previous  deed  to  him  reciting 
the  same  boundaries,  but  much  smaller  meas- 
urement In  May,  1871,  Hall  sold  the  Wight- 
man  farm  and  this  triangular  lot  to  the  defend- 
ant, making  no  mention  of  the  mortgage  then 
outstanding  on  the  Battey  farm,  and  under 
ttl*  deed  the  defendant  entered  into  possses- 
«on.  We  make  no  other  reference  to  the 
deeds  from  the  Batteys,  because  they  had  no 
title  to  convey;  and  whether  they  had  or  not 
Is  immaterial,  since  Hall  was  the  sole  owner 
of  both  farms  when  the  mortgage  was  given. 

In  May,  1884,  the  Battey  farm  was  sold,  un- 
der the  mortgage,  to  Walter  M.  Greene;  who 
fa  December,  1885,  sold  to  George  E.  Aldrlch, 
and  AJdrich  sold  to  Mrs.  Doyle,  who  now  sues 
for  possession.  At  the  trial  the  court  directed 
[a  verdict  for  the  plaintiffs,  and  the  defendant 
petitions  for  a  new  trial.  He  contended  that 
•sere  was  an  uncertainty  and  inconsistency  in 
fee  description  which  entitled  the  jury  to  find 
that  the  triangular  lot  was  not  included  in  the 
Mortgage,  and  so  did  not  pass  to  the  plaintiffs. 
If  the  only  description  were  the  Battey  farm, 
S»*idence  to  show  what  it  included  would  be 
L  But  that  is  not  the  case.  Boun- 
are  given  which  include  the  lot  sued  for. 
only  question,  then,  is  whether  the  fact 
the  area  mentioned  is  smaller  than  it 
be  with  the  triangular  lot  included 
such  an  inconsistency  in  the  descrip- 
m  to  warrant  the  Inference  that  the  de- 
by  boundaries  is  uncertain  or  incor- 
The  rule  is  well  settled  that,  In  case  of 
in  area,  the  lines  of  ascertained 
must  control,  unless  there  is  such 
averment  or  covenant  of  quantity  as  to 
(hat  the  exact  quantity  was  the  thing 
"  8  Washb.  Real  Prop.  8d.  ed.  680,  and 
died. 

The  ease  of  Waterman  v.  Andrews,  14  R.  I. 
ins  within  this  exception.    The  bound- 
fa  a  deed  did  not  include  a  lot  which  had 
of  a  farm,  and  which,  with  the  re- 
.  of  the  farm,  exactly  made  up  the 
Of  46  acres  given  in  the  deed.  Reference 
deed,  by  way  of  comparison, 
that  the  tmMSere  partition  deeds,  and 
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that,  if  the  area  of  46  acres  was  not  maintained, 
a  small  lot  of  trifling  value  was  left  undivid- 
ed. It  was  evident  that  the  thing  granted 
was  the  whole  area.  It  was  mentionedfirst  in 
the  description  and  was  necessary  to  a  com- 
plete division  of  the  land.  It  was  held,  there- 
fore, that  the  description  by  area  must  control. 
But  this  case  is  widely  different  from  that 
one.  The  reference  to  area  here  is  "more  or 
less." — an  estimate  or  approximation;  while  the 
deed  referred  to  has  the  very  same  boun- 
daries, and  the  lot  in  question  was  always 
included  in  the  Battey  farm.  There  is  no  in- 
consistency, and  nothing  to  show  that  the  de- 
scription by  boundaries  was  not  what  it  was 
intended  to  be. 

The  defendant  also  contended  that  the  deeds 
from  Greene  and  Aldrich  did  not  convey  title 
to  Mrs.  Doyle,  because  the  grantors  were  dis- 
seised when  they  gave  them,  by  reason  of  his 
own  possession  of  the  land.  Much  of  his  argu- 
ment is  devoted  to  the  occupation  of  the  lot 
before  Hall's  purchase,  which  is  of  no  conse- 
quence in  this  case,  for  both  the  title  and  pos- 
session were  in  Hall  at  the  time  of  the  mort- 
When  the  defendant  bought  the  lot,  he 
a  right  to  enter  and  occupy  until  his  title 
should  be  determined  by  a  sale  under  the 
mortgage.  The  effect  of  his  occupation  after 
the  sale  is  therefore  the  only  matter  that  con- 
cerns us.  In  the  recent  case  of  Whittington  v. 
Flint,  48  Ark.  604  ;  8.0.  51  Am.  Rep.  572,  this 
subject  has  been  carefully  examined,  and  it  is 
there  held  that  possession  by  the  grantee  of  a 
mortgagor,  under  a  deed  of  warranty,  will  not 
be  deemed  to  be  adverse  to  the  mortgagee, 
without  an  explicit  denial  of  holding  under 
him,  brought  to  his  notice. 

The  mortgagor  and  his  assigns  hold  in  priv- 
ity with  the  mortgagee,  and  in  subordination 
to  his  rights.  There  has  been  some  diversity  of 
opinion  about  the  character  of  the  mortgagor's 
holding,  but  none  about  the  result.  Shaw, 
Oh.  J.,  in  Hunt  v.  Hunt,  14  Pick.  874,  at  pp. 
885,  886,  Bays:  "It  is  very  clear  that  a  mortga- 
gee cannot  be  disseised  by  the  mortgagor;  be- 
ing tenant  at  will,  his  possession  is  not  ad- 
verse." In  Doe  v.  WUtiams,  5  Ad.  &  El.  291, 
Mr.  Justice  Vatterson  said,  p.  297:  "One  is 
much  at  a  loss  as  to  the  proper  terms  in  which 
to  describe  the  relation  of  mortgagor  in  pos- 
session and  mortgagee.  In  Partridge  v.  Bere,6 
Barn.  &  A.  604,  such  mortgagor  is  held  to  be 
tenant  to  the  mortgagee.  Sometimes  he  is 
said  to  be  the  bailiff  of  the  mortgagee,  and  in 
a  late  case  Lord  Tenterden  said  that  his  situa- 
tion was  of  a  peculiar  character.  But  it  is 
clear  that  his  possession  is,  at  all  events,  not 
adverse  to  the  title  of  the  mortgagee."  See 
also  Jones,  Mort.  §  708,  and  cases  cited. 

In  ZeUerr's  Lessee  v.  Eckert,  4  How.  289  [45 
U.  8.  bk.  11,  L.  ed.  979],  it  is  held  that  where 
possession  is  subordinate  to,  and  in  privity 
with,  the  title  of  the  rightful  owner,  nothing 
short  of  an  explicit  disavowal  of  a  holding  un- 
der that  title  can  be  taken  as  an  adverse  hold- 
ing. Whether  we  regard  one  who  had  owned 
the  equity  of  redemption  as  a  tenant  or  as  one 
holding  in  privity  with,  and  subject  to,  the 
mortgagee's  rieht  of  entry,  his  holding  is  not 
inconsistent  wTth  the  title  of  the  purchaser  at 
the  mortgagee's  sale.  There  is  therefore  no 
adverse  holding,  no  ouster  of  the  owner,  and 
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no  disseisin  "until  the  possession,  before  con- 
sistent with  the  title  of  the  real  owner,  becomes 
tortious  and  wrongful  by  the  disloyal  acts  of 
the  tenant,  which  must  be  open,  continued, 
and  notorious,  so  as  to  preclude  all  doubt  as  to 
the  character  of  the  holding  or  the  want  of 
knowledge  on  the  part  of  the  owner."  ZeUer's 
Less*  v.  JSekert,  4  How.  289  [45  U.  8.  bk.  11, 
L.  ed.  9791;  1  Jones.  Mort.  672,  708,  and 
cases  cited. 

A  tenant's  possession  does  not  change  its 
character  by  an  owner's  giving  a  deed  to  an- 
other. If  one  was  not  in  hostile  occupation 
before  the  deed  was  given,  he  would  not  be 
afterwards,  until  some  change  should  show 
that  the  possession  had  ceased  to  be  subservi- 
ent and  had  become  adverse.  In  this  case  the 
defendant  was  rightfully  in  possession  at  the 
time  of  the  sale;  his  holding  was  not  adverse 
to  the  purchaser  who  permitted  him  to  remain 
in  occupation,  and  nothing  occurred  after- 
wards to  change  the  character  of  the  holding 
on  the  part  of  the  defendant  It  follows, 
therefore,  that  there  was  no  disseisin  of  the 
mortgagee  and  his  assigns,  and  that  their  deeds 
were  not  invalid  on  that  account.  We  see  no 
defense  to  the  plaintiffs'  title,  and  think  the 
verdict  in  their  favor  was  rightly  directed. 

Petition  dismissed. 


Re  The  REPRESENTATIVE  VACANCY. 

1.  The  provision  of  R  I.  Pub.  Stat.chap.  11, 
8  6,  that  if  no  person  have  a  majority  of 
the  legal  votes  for  representative  in 
Congress,  the  General  Assembly  shall 
order  a  new  election,  is  intended  to  ap- 
ply only  when  the  count  in  the  General 
Assembly  shows  a  failure  to  elect. 

2.  A  person  having  been  declared  by  the 
General  Assembly  to  have  been  elected 
a  representative  in  Congress  was  there- 
after declared  by  the  United  States 
House  of  Representatives  not  to  have 
been  elected,  and  the  seat  was  declared 
vacant.  Held,  that  in  such  case  the 
governor  has  power,  under  art.  1,  §  2, 
of  the  Federal  Constitution,  to  issue  a 
writ  of  election  to  fill  the  vacancy. 

(February  9, 1887.) 

THE  Public  Statutes  of  Rhode  Island,  chap. 
11,  §§5,  6,  are: 
"  §  5.  The  ballots  given  in  at  such  elections 
(»'. «.,  of  representatives  in  Congress)  shall  be  re- 
turned to  the  General  Assembly  at  its  session 
next  ensuing  such  election;  ana  those  given  in 
each  district  shall  be  separately  counted;  and 
the  candidate  having  a  majority  of  legal  votes 
therein  shall  be  declared  elected,  and  shall  be 
furnished  by  the  governor  with  a  proper  certifi- 
cate thereof. 

"$  6.  If  no  person  have  such  majority,  the 
General  Assembly  shall  order  a  new  election  at 
such  time  as  they  shall  deem  most  expedient; 
and  the  ballots  given  in  at  such  election  shall 
be  returned  to,  examined,  and  counted  by  the 
General  Assembly  or  by  the  governor,  at  such 
time  as  the  General  Assembly  shall  direct;  and 
the  candidate  in  each  district  having  a  plurality 
of  the  legal  votes  given  in  at  such  second  elec- 
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tion  shall  be  declared  elected,  and  shall  receive 
a  certificate  accordingly." 

Under  art.  10,  §  8,  of  the  Constitution  of  the 
State,  which  provides  that  "  the  judges  of  the 
supreme  court  *  *  *  shall  *  *  *  give  then- 
written  opinion  upon  any  question  of  law  when- 
ever requested  by  the  governor  or  by  either 
House  of  the  General  Assembly,"  the  governor 
addressed  the  following  communication  to  the 
justices  of  the  court: 

State  op  Rhode  Island, 
Executive  Department, 
Providence,  February  4 
To  the  Honorable  Judges  of  the  Supreme 

Court: 

I  have  the  honor  to  represent: 

1.  That  William  A.  Pirce  was  by  the  Gen- 
eral Assembly  declared  to  have  been  duly 
elected,  November  4, 1884, a  representative  in  the 
Forty-ninth  Congress  of  the  United  States  from 
the  Second  Congressional  District  of  this  State. 

2.  That  the  National  House  of  Representa- 
tives, on  the  25th  day  of  January,  1887,  adopted 
a  resolution  in  the  words  following,  viz. : 

"Resolved,  that  William  A.  Pirce  was  not 
elected  a  member  of  the  House  of  Representa- 
tives from  the  Second  Congressional  District  of 
Rhode  Island,  and  that  the  seat  be  declared 
vacant."  ■ 

8.  That  the  reason  for  the  adoption  of  said 
resolution  was,  as  appears  from  the  report  of 
the  majoritv  of  the  House  Committee  on  Elec- 
tions and  from  the  records  of  the  House  of 
Representatives,  that  no  one  of  the  candidates 
at  said  election  received  a  majority  of  the  legal 
votes  given  in  at  said  election,  and  that  there 
had  been  no  election  in  accordance  with  the 
laws  of  this  State. 

4.  That  the  Constitution  of  the  United 
States,  art.  1,  §  2,  provides:  "When  vacancies 
happen  in  the  representation  from  any  State,  the 
executive  authority  thereof  shall  issue  writs  of 
election  to  fill  such  vacancies." 

5.  That  the  Public  Statutes,  chap.  11,  §  6. 
provide  that  if  no  person  have  a  majority  of 
the  legal  votes  for  representative  in  Congress, 
the  General  Assembly  shall  order  a  new  elec- 
tion at  such  time  as  they  shall  deem  most  ex- 
pedient. 

Under  the  provisions  of  art.  10,  §  8,  of 
the  Constitution,  I  request  the  opinion  of  your 
honors  whether  the  above  resolution  of  the 
House  of  Representatives  creates  a  vacancy 
within  the  meaning  of  U.  S.  Const,  art  1,  §  2, 
and  so  imposes  on  the  governor  the  duty  of  is- 
suing a  writ  of  election  as  required  by  that  sec- 
tion; or  whether  it  is  a  case  in  which  the  Gen- 
eral Assembly  should  order  a  new  election 
under  the  provisions  of  said  chap.  11,  §  8,  of 
the  Public  Statutes. 

George  Peabodt  Wetmore, 

Governor. 

Opinion. 

February  0,  1887. 

To  His  Excellency,  George  Pea  body  Wet- 
more,  Governor  of  the  State  of  Rhode  Island 
and  Providence  Plantations: 

We  have  received  from  your  Excellency  a 
communication  requesting  our  opinion  on  a 
question  stated  therein.  The  statement  is,  that 
William  A.  Pirce  was  by  the  General  Assembly 
declared  to  have  been  elected,  November  4, 
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1884,  a  representative  in  the  Forty-ninth  Con- 
gress of  the  United  States  from  the  Second  Con- 
gressional District  of  this  State,  and  that,  Janu- 
ary 25,  1887,  the  National  House  of  Represen- 
tatives adopted  a  resolution  declaring  that  said 
William  A.  Pirce  was  not  elected,  and  that  the 
seat  was  vacant,  the  reason  being  that  neither 
said  Pirce  nor  any  other  person  received  a  ma- 
jority of  the  legal  votes  cast  at  said  election  of 
November  4, 1884.  Your  question  is,  "whether 
said  resolution  creates  a  vacancy  within  the 
meaning  of  art.  1.  §  2,  of  the  Constitution  of 
the  United  States,  and  so  imposes  on  the  gov- 
ernor the  duty  of  issuing  a  writ  of  election,  as 
required  by  that  section;  or  whether  it  is  a  case 
in  which  the  General  Assembly  should  order  a 
new  election  under  the  provisions  of  R.  I.  Pub. 
8tat.  chap.  11,  §  6." 

We  do  not  think  the  statement  shows  a 
case  for  the  action  of  the  General  Assembly, 
under  chap.  11,  §  6;  for,  in  our  opinion,  §  6  has 
reference  to  the  preceding  section,  and  is  in- 
tended to  apply  only  when  the  count  in  the 
General  Assembly,  provided  for  in  the  preced- 
ing section,  shows  a  failure  to  elect.  After 
such  a  count,  according  to  your  statement,  the 
General  Assembly  declared  that  William  A. 
Pirce  was  elected,  and  therefore  it  could  not 
order  a  new  election,  under  §  6. 

We  pass  to  your  alternative  inquiry.  The 
language  (art.  I,  S  2,  of  the  Constitution  of  the 
United  States)  referred  to  is  as  follows,  to  wit: 

"  When  vacancies  happen  in  the  representa- 
tion from  any  State,  the  executive  authority 
thereof  shall  issue  writs  of  election  to  fill  such 
vacancies." 

There  can  be  no  doubt  that  a  vacancy  ex- 
ists; the  only  question  is  whether  a  vacancy 
which  exists  by  reason  of  a  failure  to  elect  is, 
within  the  meaning  of  the  provision  above 
quoted,  a  vacancy  which  has  happened  in  the 
representation ;  since  the  word '  "happen"  may  be 
thought  to  import  a  vacancy  occurring  in  the 
course  of  the  representation  after  it  has  been 
filled.  We  think  it  is,  even  under  such  a  con- 
struction; for  we  suppose  we  may  assume  that 
William  A.  Pirce  received  a  certificate  of  elec- 
tion, and  that  on  the  faith  of  it  he  was  ad- 
mitted to  a  seat  in  Congress,  which  be  con- 
tinued to  occupy,  as  representative  de  facto  at 
least,  until  the  seat  was  declared  vacant  by  the 
resolution  aforesaid.  We  think,  therefore,  that 
your  Excellency  has  power, under  the  provision 
above  quoted,  to  issue  a  writ  of  election  to  fill 
the  vacancy;  and,  having  the  power,  we  think 
it  is  for  your  Excellency  to  decide  whether, 
considering  how  soon  the  Forty-ninth  Congress 
wDl  terminate,  it  is  your  duty  to  exercise  it. 

Thomas  Dtjrkee, 
Charles  Matte  bon, 
John  H.  Stiness, 

P.  E.  TrLLtNOHAST, 

George  A.  Wilbur. 


Be  SPECIAL  ELECTIONS  FOR  REPRE- 
SENTATIVES TO  CONGRESS. 

Where  there  is  a  failure  (ascertained  by 
the  General  Assembly  on  its  counting 

B.  I. 


of  the  ballots),  at  a  regular  biennial 
election,  to  elect  a  representative  to 
Congress,  the  duty  of  ordering  a  new 
election  is  imposed  upon  the  General 
Assembly;  and  this  is  so,  whether  such 
new  election  be  ordered  before  or  after 
the  4th  of  March  next  succeeding  a  reg- 
ular election. 

(April,  1887.) 

RESOLUTION  calling  for  an  opinion  of  the 
Judges: 

State  of  Rhode  Island,  &c., 
In  General  Assembly, 
January  Session,  A.  D.  1887. 
Whereat,  a  difference  of  opinion  having  arisen 
as  to  whose  duty  it  is  to  call  an  election  of  rep- 
resentative in  the  Western  District, 

Betolved,  That  the  opinion  of  the  supreme 
court  is  hereby  requested  by  the  House  of  Rep- 
resentatives on  the  following  resolution:  "Re- 
solved, that  in  case  there  is  a  failure  at  any 
election  to  elect  a  member  of  the  House  of 
Representatives  to  represent  any  district  in  the 
Congress  of  the  United  States,  and  no  new 
election  is  called  previous  to  the  expiration  of 
the  term  of  service  of  the  member  holding  of- 
fice at  the  time  of  such  failure  to  elect,  is  it  the 
duty  of  the  General  Assembly  or  of  the  govern- 
or to  call  a  new  election?" 
In  House  of ,  Representatives,  April  1,  1887: 

I  hereby  certify  that  the  foregoing  is  a  true 
copy  of  preamble  and  resolution  adopted  this 
day  by  the  House  of  Representatives. 

Geo.  Lewis  Gower, 
Clerk  House  of  Representatives. 

Opinion. 

To  the  Honorable  the  House  of  Representa- 
tives of  the  General  Assembly  of  the  State  of 
Rhode  Island: 

We  have  received  from  your  honorable  body 
the  enclosed  copy  of  a  resolution  adopted 
April  1,  1887.  The  question  propounded  in 
the  resolution  is  expressed  in  very  general 
terms,  but  as  we  know  of  no  occasion  which 
your  honorable  body  has  of  asking  the  ques- 
tion, except  in  so  far  as  it  is  applicable  to  the 
failure  to  elect  a  representative  to  Congress  at 
the  election  held  in  the  Second  Congressional 
District  on  the  2d  day  of  November  last,  we 
shall  presume  that  the  question  was  intended 
only  to  relate  to  failures  to  elect  at  regular  bi- 
ennial elections.  Our  opinion  is  that  the 
question,  so  limited,  is  very  clearly  answered 
by  the  following  citations  from  the  Constitu- 
tion and  statute  law  of  the  United  States,  and 
from  the  statute  law  of  the  State. 

The  Constitution  of  the  United  States,  art. 
1,  §  4,  declares:  "The  times,  places,  and 
manner  of  holding  elections  for  senators  and 
representatives  shall  be  prescribed  in  each 
State  by  the  Legislature  thereof;  but  the  Con- 
gress may,  at  any  time,  by  law,  make  or  alter 
such  regulations,  except  as  to  the  places  of 
choosing  senators." 

The  statute  law  of  the  United  States  (U.  S. 
Rev.  Stat.  §  26)  enacts:  "The  time  for  hold- 
ing elections  in  any  State,  District,  or  Territory 
for  a  representative  or  delegate  to  fill  a  va- 
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cancy,  whether  such  vacancy  is  caused  by  a 
failure  to  elect  at  the  time  prescribed  by  law, 
or  by  the  death,  resignation,  or  incapacity  of 
a  person  elected,  may  be  prescribed  by  the 
laws  of  the  several  States  and  Territories  re- 
spectively." 

The  statute  law  of  this  State,  after  appointing 
the  times  for  holding  the  regular  biennial  elec- 
tions, as  the  times  are  appointed  in  U.  S.  Rev. 
Stat.  §  25,  and  prescribing  the  manner  in 
which  such  elections  shall  be  conducted,  pro- 
vides as  follows,  to  wit: 

"%  5.  The  ballots  given  in  at  such  elec- 
tions shall  be  returned  to  the  General  Assem- 
bly at  its  session  next  ensuing  such  election; 
and  those  given  in  each  district  shall  be  sepa- 
rately counted;  and  the  candidate  having  a 
majority  of  legal  votes  therein  shall  be  declared 
elected,  and  shall  be  furnished  by  the  gover- 
nor with  a  proper  certificate  thereof. 

"§  6.  If  no  person  have  such  majority,  the 
General  Assembly  shall  order  a  new  election 
at  such  time  as  they  shall  deem  most  expedi- 
ent, and  the  ballots  given  at  such  election 
shall  be  returned  to,  examined,  and  counted  by, 
the  General  Assembly,  or  by  the  governor,  at 
such  time  as  the  General  Assembly  shall  di- 
rect; and  the  candidate  in  each  district  having  a 
plurality  of  the  legal  votes  given  in  at  such  sec- 
ond election  shall  be  declared  elected,  and 
shall  receive  a  certificate  accordingly." 

These  provisions  seem  to  us  to  be  entirely 
clear,  and  to  impose  upon  the  General  Assem- 
bly the  duty  of  ordering  a  new  election  when- 
ever there  is  a  failure  to  elect,  ascertained  by 
the  General  Assembly,  at  any  regular  biennial 
election. 

It  has  been  suggested  to  us  that  there  are 
some  members  of  vour  honorable  body  who 
doubt  whether  the  provision  for  ordering  a 
new  election,  in§  6,  above  quoted,  can  govern, 
if  "no  new  election  is  called  previous  to  the 
expiration  of  the  term  of  service  of  the  mem- 
ber holding  office  at  the  time  of  the  failure  to 
elect,"  their  theory  being  that,  as  soon  as 
such  term  expires,  a  new  term  begins,  and  there 
is  a  vacancy  in  the  representation,  to  be  filled 
by  the  governor,  under  the  Constitution  of  the 
United  States,  art.  1,  §  2.  Our  statute,  how- 
ever, does  not  recognize  any  such  distinction; 
and  our  statute,  whether  it  be  applied  to  a  new 
election  ordered  before  or  ordered  after  the  4th 
of  March  next  succeeding  a  regular  election, 
is  within  the  authority  expressly  given  by  U. 
8.  Rev.  Stat.  §  26,  above  quoted.  We  think, 
too,  that,  independently  of  any  Act  of  Con- 
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gross,  it  is  within  the  authority  given  by  the 
Constitution  of  the  United  States,  art.  1,  §  4, 
above  quoted.  The  provision,  with  some  dif- 
ferences immaterial  to  the  question,  has  ex- 
isted since  1798.  From  1822  to  1868  the  times 
of  the  regular  biennial  elections  were  August 
or  April  next  preceding  the  December  meet- 
ings of  the  new  Congresses.  During  that 
period  there  were  five  failures  to  elect;  to  wit, 
in  182S,  1888,  1847.  1849,  and  1869.  The  new 
election  in  the  case  of  every  one  of  these  fail- 
ures was  ordered  by  the  General  Assembly, 
and  in  every  case  the  person  elected  at  such 
new  election  took  and  held  his  seat  wit  hoot 
question  or  opposition.  The  power  of  the 
General  Assembly  to  order  a  new  election 
after  the  4th  of  March  is  supported  by  an  un- 
broken series  of  precedents. 

We  also  understand  that  it  has  been  sup- 
posed that  our  opinion  recently  given  to  his 
Excellency,  the  governor  [ante,  p.  274] ,  is  in  con- 
flict with  this  view.  That  opinion  was  given 
in  answer  to  a  very  different  question.  The 
case  was  this:  The  regular  election  for  repre- 
sentatives to  the  Forty-ninth  Congress  was 
held  November  4,  1884.  The  ballots  cast  in 
the  two  districts  were  duly  returned  to  the 
General  Assembly,  and  the  General  Assembly, 
upon  counting  the  ballots  cast  in  the  Second 
District,  found  that  William  A.  Plrce  had  a  ma- 
jority of  sixteen,  and  declared  him  elected.  He 
received  a  certificate  of  election,  took  his  seat, 
and  held  it  until  near  the  close  of  the  term, 
when  the  seat,  upon  contest,  was  declared 
vacant.  We  gave  the  opinion  that  the  case 
did  not  fall  under  the  provision  of  our  statute 
above  quoted,  because  we  considered  the  pro- 
vision as  applicable  only  where  a  failure  to 
elect  is  found  by  the  General  Assembly  on  its 
own  counting  of  the  ballots.  The  case  to 
which  the  question  now  submitted  to  us  ap- 
plies is  a  case  in  which  the  failure  to  elect  has 
been  found  by  the  General  Assembly  on  its 
own  counting  of  the  ballots. 

We  are  of  opinion,  therefore,  that  the  statute 
imposes  the  duty  of  ordering  the  new  election 
upon  the  General  Assembly,  and  that  the  gov- 
ernor, even  if  he  has  power  under  the  Consti- 
tution of  the  United  States,  may  well  wait  for 
the  General  Assembly  to  act,  so  long  as  it  is  in 
session.  Thomas  Durpsb. 

Charles  Mattrsoh, 
John  H.  Sttnebs, 

P.  E.  TlLUHGHABT, 

George  A.  Wilbur. 
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George  W.  COLLINS 
». 

Calvin  BLAKE. 

When  a  statute  giving  a  lien  provides 
for  its  enforcement  m  the  same  man- 
ner as  another  specified  lien  is  en- 
forced, the  repeal  of  the  mode  of  rem- 
edy in  the  latter  case  will  not  affect 
the  remedy  applicable  to  the  former. 

(Aroostook  Decided  March  8,  1887.) 

report  upon  agreed  statement  of  facts. 
Plaintiff  nonsuited. 
Trespass  by  the  owner  of  three  colts  against 
•  deputy  sheriff  who  seized  and  sold  the  colts 
upon  an  execution  issued  in  a  process  to  en- 
force a  lien  for  feeding  and  sheltering  the  ani- 
mals. 

Messrs.  Wilson  &  Lambert,  for  plaintiff: 
It  is  well  settled  that  an  officer  is  protected 
ash  when  he  proceeds  under  a  precept  regular 
eo  its  face  and  issued  from  a  tribunal  having 
Jarisdiction  of  the  subject-matter. 

Novell  v.  Tripp,  61  Me.  480,  citing  14 
Wad.  618  (81  U.  8.  bk.  30,  757.)  See  also 
Ssmore  v.  Longfellow,  76  He.  128;  WUmarth 
v.  Bwrt,  7  Met  259;  Clarke  v.  May,  2  Gray, 
411;  DonaJwe  v.  Shed,  8  Met  826;  2  HilL  Torts, 
4th  ed.  126. 

:  How  in  this  case  these  two  necessary  facts 
.  so  not  exist 

'  The  petition  was  dated  November  22,  1882, 
i  sad  was  to  enforce  a  lien  for  feeding  and  shel- 
r  taring  the  colts  from  and  including  the  winter 
i  Mason  of  1880-81,  to  the  date  of  the  petition. 
1  lie  case  is  the  same  which  is  referred  to  in 
\ltrd  ».  Collins,  76  Me.  448. 
\  The  supreme  judicial  court  at  that  time  had 
i  no Jurisdiction  of  such  liens, 
f  The  remedy  provided  for  innholders  and 
Msspers  of  boarding-houses  at  that  time  was  a 
\mm%  at  auction  under  Pub.  Laws  1876,  chap.  90. 
!  "Liens  are  in  derogation  of  the  common 
£fcw,  and  the  court  is  not  authorized  to  extend 
1*8  law  beyond  the  objects  specifically  pro- 
f  tided  for,  or  enforce  a  remedy  by  statute,  ex- 
uspt  in  accordance  with  the  items  thereof." 
J  Lord  v.  CoUins,  76  Me.  444. 
j  This  precept  was  issued  by  virtue  of  a  pro- 
jjMding  not  according  to  the  course  of  the  com- 
psa  law;  and,  although  the  court  was  one  of 
tfBMial  jurisdiction,  there  was  no  presumption 
|Sf  jurisdiction. 

j  Prentiss  v.  Parks,  65  Me.  562;  Penobscot  R. 
f£  Co.  v.  Weeks,  52  Me.  456;  Commonwealth  v. 
yjeorf,  97  Mass.  588;  Morse  v.  Pretty,  5  Poster, 

I  Everybody  is  bound  to  know  the  law  and 

(what  it  authorizes. 

;    Vinton  v.  Weaver,  41  Me.  480. 

iThe  execution  was  therefore  illegal  on  its 

nee,  and  was  issued  by  a  court  having  no  jur- 

pWction  of  the  subject-matter. 

After  v.  McOirr,  1  Gray,  45;  Greene  v. 
1  Curtis,  C.  C.  885:  Commonwealth  v. 
10  Allen,  405;  Smith  v.  Keniston,  100 
178. 

It  is  well  settled  that  a  warrant  issuing 


from  a  court  or  magistrate  having  no  jurisdic- 
tion of  the  case  confers  no  authority  on  the  offi- 
cer who  executes  it" 

Bowker  v.  Lowell,  49  Me.  480,  Goodnow,  J.; 
2  Hill.  Torts.  4th  ed.  p.  125. 

Every  fact  essential  to  the  special  jurisdic- 
tion must  appear  upon  the  record. 

65  Me.  562;  62  Me.  456. 

'*  It  is  held  that,  where  the  subject-matter  of 
the  suit  is  not  within  the  jurisdiction  of  a  court, 
all  the  proceedings  are  absolutely  void,  and 
the  officer  is  a  trespasser." 

2  Hill.  Torts.  4th  ed.  p.  180.  S  8. 

Mr.  J.  O.  Bradbury,  for  defendant: 

"  A  precept  which  appears  upon  its  face  to 
have  been  issued  by  competent  authority  af- 
fords a  justification  to  the  officer  who  executed 
it." 

Qvptill  v.  Biehardson,  62  Me.  267. 

Where  the  process  is  issued  by  the  court  or 
a  magistrate  having  jurisdiction,  and  is  right 
on  its  face,  it  is  a  protection  to  the  officer  who 
executes  it. 

Cray  v.  Kimball,  42  Me.  807;  Horton  v.  Auch- 
moody,  7  Wend.  200 ;  Fisher  v.  McOirr,  1 
Gray,  1. 

A  precept  or  process,  though  voidable  for 
irregularity  and  mistake,  is  a  protection  to  the 
officer  who  serves  it,  if  the  magistrate  by  whom 
it  was  issued  had  jurisdiction  of  the  subject- 
matter. 

State  v.  McNaUy,  84  Me.  210:  Ovrney  v. 
Tvfts,  87  Me.  180;  Gray  v.  Kimball,  42  Me. 

An  officer  may  be  protected  in  the  service  of 
an  execution,  although  there  was  such  irregu- 
larities in  the  writ  and  in  the  service  of  it  as,  if 
pleaded,  would  have  abated  the  suit,  and  al- 
though, for  such  informalities,  the  judgment 
was  afterwards  reversed  on  a  writ  of  error. 

Wilton  Mfg.  Co.  v.  Butler,  84  Me.  481. 

Lord  v.  Collins,  76  Me.  444.  clearly  states  the 
construction  given  by  the  court  as  to  statute 
rights  in  the  enforcement  of  lien  claims  on 
goods  and  personal  baggage;  also  for  keeping 
of  animals. 

Peters,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

We  think  the  in  rem  judgment  which  is  at- 
tacked by  the  plaintiff  in  this  case  was  not 
erroneously  granted.  The  statute  gave  a  lien 
on  animals  for  feeding  and  sheltering  them, 
the  lien  "  to  be  enforced  in  the  same  manner 
as  liens  on  goods  and  personal  baggage  by  inn- 
keepers or  keepers  of  boarding-houses." 

That  meant  enforcement  in  the  manner  then 
existing,— not  as  it  might  be  in  the  future  by 
a  new  enactment.  A  reference  was  the  read- 
iest way  to  describe  the  process  to  be  employed 
for  enforcement.  The  repeal  of  the  process 
in  the  one  case  does  not  repeal  the  process  in 
the  other,  there  being  no  words  in  the  Act  of 
repeal  including  the  latter.  Suppose  the  inn- 
holder's  lien  had  been  wholly  abrogated. 
Would  it  be  pretended  that  the  lien  on  animals 
would  fall  with  it?  There  is  no  dependency 
between  the  two  classes  of  liens  or  their  en- 
forcement 76  Me.  448,  by  implication,  so  set- 
tles the  question. 

The  Act  affecting  this  case  was  passed  before 
the  present  Revised  Statutes,  which  retain,  on 
this  subject,  a  reference  to  a  law  after  it  has 
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been  changed  or  repealed.   The  complication 
needs  the  notice  of  the  legislative  department 
to  prevent  misadventure. 
Plaintiff  nonsuited. 

Walton,  Davnforth,  Emery,  Foster,  and 
Haskell,  JJ.,  concurred. 


Ada  F.  DURELL 

Samuel  F.  GIBSON.  Admr. 

1.  Where  a  guardian  settled  his  account 
with  his  ward  after  her  arrival  at  twen- 
ty-one years  of  age.  and  filed  the  same 
in  probate  court,  where  it  was  allowed 
and  recorded,  the  court  will  not,  af- 
ter the  death  of  the  guardian, open  that 
settlement  on  the  ground  of  fraud  or 
mistake,  unless  the  fraud  or  mistake 
is  clearly  proved  by  the  petitioner. 

2.  Where  the  judge  of  probate,  on  peti- 
tion to  open  such  account,  allows  the 
petitioner  a  certain  sum  in  correction 
of  errors,  the  burden  is  on  the  peti- 
tioner, on  her  appeal  from  the  decree.to 
prove  to  the  appellate  court  that  the 
estate  of  the  guardian  should  have  been 
charged  with  a  greater  sum. 

(Oxford — Decided  March  2, 1887.) 

'f\N  roport  of  the  evidence  introduced  at  the 
U  hearing  on  the  petitioner's  appeal  from 
decree  of  judge  of  probate.   Decree  affirmed. 

The  opinion  states  the  material  facts. 

Mr.  B.  A.  Frye,  for  plaintiff. 

Mr.  S.  F.  Gibson,  for  defendant 

Per  Curiam:  This  is  a  petition  to  the  judge 
of  probate  to  open  the  accounts  of  David  F. 
Brown,  as  guardian  of  the  petitioner,  on  the 
ground  that,  in  his  accounts,  he  did  not  ac- 
count for  all  his  ward's  estate  that  came  into 
his  hands. 

The  guardian  was  appointed  and  qualified 
in  1864,  and  in  March,  1866,  returned  an  in- 
ventory of  his  ward's  estate,  amounting  to 
$1,769.76.  In  1879  he  settled  his  first  account 
of  guardianship,  in  which  he  charged  himself 
with  the  amount  of  the  inventory  and  $1 ,888.21 
interest.  In  1880,  his  ward,  the  petitioner, 
having  arrived  at  the  age  of  twenty-one  years, 
he  settled  his  final  account  with  her,  and  paid 
her  the  amount  in  his  hands  as  shown  by  that 
settlement,  and  she  receipted  therefor,  and 
certified  the  account  to  be  correct.  This  ac- 
count was  then  filed  in  probate  court,  and  at 
the  September  Term,  1880,  it  was  allowed  and 
ordered  recorded. 

The  guardian  died  before  this  petition  was 
filed;  and  if  the  petitioner  would  open  that 
settlement  on  the  ground  of  fraud  or  mistake, 
the  burden  is  on  her  to  clearly  prove  the  fraud 
or  mistake.  The  case  was  fully  heard  by  the 
judge  of  probate,  and,  upon  the  evidence  pre- 
sented to  him,  he  found  certain  mistakes  or 
omissions  stated  in  his  decree,  amounting  in 
all  to  $878.79,  and  charged  the  guardian  with 
that  sum  in  addition  to  what  he  had  accounted 
for,  as  of  September  18,  1880.  From  that  de- 
cree this  appeal  is  taken. 

The  burden  is  upon  the  appellant  to  prove 
that  her  guardian  should  be  charged  with  a 


larger  sum.  A  careful  examination  of  the  ev- 
idence reported  fails  to  satisfy  the  court  that 
the  findings  of  fact,  or  the  legal  conclusions 
thereon,  by  the  judge  of  probate  in  his  care- 
fully-considered decree,  are  erroneous,  and 
should  be  reversed.  Upon  the  case  as  pre- 
sented to  us,  we  think  that  decree  sufficiently 
favorable  to  the  petitioner. 

Decree  of  the  Probate  Court  charging  the  guar- 
dian with  $373.79  in  addition  to  what  he  had 
accounted  for,  as  of  September  18, 1880,  affirmed, 
with  interest  from  that  date. 
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John  A.  WATERMAN 
v. 

Kate  H.  DOCKRAY  et  at. 

1.  Where  an  administrator  gives  only  a 
common-law  bond,  it  must  be  sued  is 
the  name  of  the  obligee,  but  it  is  avail- 
able  for  the  enforcement  of  all  legal 
obligations  assumed  by  the  makers. 

2.  The  writ  in  a  suit  on  such  a  bond,  in 
the  name  of  the  judge  of  probate  named 
therein,  may  be  amended  by  insert- 
ing the  name  of  a  person  as  pros- 
ecutor. 

8.  The  obligee  (judge  of  probate)  is  a 
party  to  such  an  action  in  trust  for  all 
persons  interested. 

(Cumberland  Decided  February  24, 1887.) 

N  exceptions  by  the  plaintiff  to  the  pro  forma 
ruling  of  the  court  in  refusing  to  allow  an 
amendment  to  the  writ  filed  by  the  plaintiff. 
Sustained. 
The  opinion  sufficiently  states  the  facts. 
Mr.  C.  W.  Ooddard,  for  plaintiff. 
Mr.  H.  D.  Hadlock,  for  Kate  H.  Dockray: 
The  recent  case  of  McFadden  v.  Uewett,  1 
New  Eng.  Rep.  884,  while  it  goes  so  far  as  to 
allow  a  declaration  in  a  suit  on  a  guardian's 
bond  to  be  amended  by  adding  the  averment 
that  the  interest  of  the  person  suing  had  been 
specifically  ascertained  by  probate  decree,  fails 
to  intimate  that  other  parties  and  new  causes 
of  action  may  be  introduced,  or  that  a  case 
may  be  taken  out  of  the  Statute  of  Limitations 
by  allowing  it  to  be  inserted  by  amendment 
into  a  writ  pending  in  court  between  otter 
parties. 

By  Me.  Rev.  Stat.  chap.  72,  §  8,  "Every 
action  against  sureties  on  an  administrator's  or 
executors  bond  must  be  commenced  within 
six  years. 

From  the  above-quoted  section,  it  is  obvious 
that  suit  on  the  bond  now  set  out  in  this  pro- 
posed amendment  cannot  be  sustained  in  any 
action  to  be  hereafter  brought. 

The  case  of  Waterman  v.  Dockray  fully  set 
ties  this  question. 

1  New  Eng.  Rep.  659. 

The  bond  declared  on  is  not  a  statutory  bond, 
and  the  obligors  are  not  liable  to  the  provisions 
of  Rev.  Stat.  72,  chap.  15,  for  any  penalties, 
but  only  for  actual  damages  resulting  from  a 
breach  of  the  bond. 

Cleaves  v.  Dockray,  67  Me.  124. 

The  rule  of  law  as  stated  in  the  case  of  An- 
nie v.  Qilmore,  47  Me.  158,  precludes  the  al- 
lowance of  such  an  amendment 
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The  proposed  amendment  falls  within  the 

Srinciples  laid  down  in  Wyman  v.  Kilgore,  47 
[e.  184,  and  Cooper  v.  Waldron,  50  Me.  80. 
As  the  writ  stated  no  cause  of  action  which 
could  be  maintained  at  the  time  when  the  de- 
murrer was  filed,  the  proposed  amendment,  if 
it  states  anything,  states  a  new.  cause  of  action, 
and  therefore  the  proposed  amendment  cannot 
be  allowed. 

Millikenv.  Whitehouse,  49  Me.  586;  Farmer 
v.  Portland,  68  Mo.  46. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  bond  in  suit,  being  a  common  law  bond, 
is  necessarily  sued  in  the  name  of  the  person 
who  was  judge  of  probate  when  it  was  given, 
instead  of  in  the  name  of  his  successor;  is  des- 
titute of  power  to  enforce  statutory  penalties; 
but  is  available,  for  the  enforcement  of  all  legal 
obligations  assumed  by  the  makers,  in  the  same 
manner  as  if  it  were  a  statutory  bond.  Cleaves 
v.  Doekray,  67  Me.  118;  Schoul.  Ev.  §  143,  and 
cases. 

When  this  case  was  presented  to  the  court 
before  (78  Me.  189),  the  writ  charged  that  the 
action  was  prosecuted  in  John  A.  Waterman's 
name  bv  the  administrator  de  bonis  non  of  the 
estate  of  Doekray.  That  was  held  not  main- 
tainable, because  the  administrator  had  no  ad- 
judged claim  of  his  own  to  recover,  and  no  au- 
thority from  the  judge  of  probate  to  prosecute 
the  action  in  behalf  of  the  estate  generally. 
The  court  says  that  Ammi  R.  Mitchell,  a  cred- 
itor, might  have  prosecuted  the  action,  having 
had  leave  to  do  so,  and  that  the  plaintiff  might 
amend  his  writ  and  declaration  on  payment  of 
costs.  The  costs  were  paid  by  the  plaintiff, 
and  accepted  by  the  defendants. 

How  to  amend?  If  the  writ  was  not  a  valid 
writ,  was  it  not  to  amend  so  as  to  make  it 
valid  ?  If  the  decision  was  that  the  action  could 
only  be  prosecuted  by  the  creditor  Mitchell, 
was  it  not  to  so  amend  as  to  make  Mitchell  the 
prosecutor?  Have  not  the  defendants  volun- 
tarily received  a  consideration  for  allowing  an 
amendment  that  will  give  the  proceedings  full 
force  and  efficacy?  Were  the  costs  received  to 
allow  merely  a  useless  amendment?  In  our 
opinion  the  plaintiff  is  entitled  to  amend  to  any 
extent  necessary  to  make  his  pleadings  sufficient. 

But  it  will  be  a  change  of  parties  and  of  the 
cause  of  action,  it  is  argued  by  the  adverse 
y.  We  think  not,  in  any  substantial  sense, 
real  parties  will  be  the  same  after  as  be- 
fore amendment;  the  plaintiff  was  and  still  will 
be  John  A.  Waterman.  In  his  name  the  judg- 
ment must  be  recovered  for  all  the  creditors, 
and  in  his  name  alone  will  execution  be  issued. 
The  original  action  was  not  commenced  under 
Rev.  Stat.  chap.  72,  §  10.  No  particular  claim 
was  sought  to  be  recovered.  The  attempt  was 
to  sue  the  bond,  under  §  16,  for  the  estate, — for 
the  benefit  of  all.  The  essential  party  is  John 
A.  Waterman,  the  obligee  in  trust  of  all  per- 
sons interested  in  the  bond. 

Nor  is  the  cause  of  action  changed  in  the 
least  by  the  amendment.  The  cause  of  action 
is  the  same  whether  the  suit  be  promoted  by 
one  or  another  person.  It  is  essentially  the 
same  thing  to  the  defendants,  whoever  the  sec- 
ondary parties  may  be.  In  any  case  the  cause 
of  action  is  the  bond  and  a  forfeiture  under  it. 
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When  a  judgment  is  recovered,  the  judge  of 
probate  assigns  it  to  the  new  administrator  to 
collect  for  the  benefit  of  the  estate  generally. 
Rev.  Stat.  chap.  72,  §  18. 

In  the  earlier  practice  such  suits  were  brought 
by  tbe  judge  of  probate  in  his  own  name,  upon 
the  indemnity  of  some  interested  party,  to  save 
him  harmless  of  costs.  In  the  present  Massa- 
chusetts practice,  the  requirement  is  that  the 
writ  shall  be  indorsed  "by  the  person  for 
whose  benefit  or  at  whose  request  the  suit  is 
brought,  or  by  his  attorney."  In  Bennett  v. 
Woodman,  116  Mass.  518,  it  is  said:  "The 
judge  of  the  probate  court,  and  not  the  indorser 
of  the  writ,  represents  the  rights  upon  which 
the  action  is  to' be  maintained,  if  at  all,"  in  an 
action  for  the  general  benefit  of  the  estate.  It 
was  there  held  to  be  immaterial  that  the  per- 
son upon  whose  representation  the  action  was 
brought  would  receive  no  benefit  from  a  re- 
covery on  the  bond.  The  party  permitted  to 
commence  the  action  is  merely  a  promoter  or 
prosecutor, — a  person  who  volunteers  to  carry 
on  the  suit  at  his  own  risk  and  expense  for  the 
common  good.  He  is  not  the  party, — he  merely 
supports  the  party.  In  an  action  under  §  10, 
commenced  without  leave  of  court,  it  would 
be  different. 

It  has  never  been  decided  that  an  amend- 
ment such  as  is  offered  here  is  inadmissible. 
In  Potter  v.  dimming i,  18  Me.  55,  an  amend- 
ment of  the  kind  was  not  rejected.  In  Stvrte- 
vant  v.  Tollman,  27  Me.  78,  it  was  held  that 
"such  an  amendment  could  be  allowed  only 
on  terms."  In  McFadden  v.  Hewett,  78  Me.  24, 
1  New  Eng.  Rep.  884,  an  amendment  of  as 
much  substance  as  this  was  allowed.  Bear  in 
mind  that  our  statutes  now  allow,  on  payment 
of  costs,  a  change  of  parties  by  way  of  amend- 
ment, by  either  lessening  or  increasing  the 
number  of  either  plaintiffs  or  defendants. 

It  appears  from  the  facts  stated  in  the  pro- 
posed amendment  that  a  large  amount  of  un- 
administered  property  has  remained  in  the  prin- 
cipal defendant's  hands  for  more  than  tenyears, 
and  that  creditors  have  been  thus  far  baffled  in 
their  attempt  to  recover  their  claims  by  her 
maladministration  of  the  estate.  The  liability 
under  the  bond  seems  to  be  doubly  fixed:  first, 
by  neglecting  to  account  when  required  to  do 
so;  secondly,  by  a  failure  to  turn  over  the 
property  to  her  successor  when  demanded  of 
her.  Escape  from  liability  altogether,— a  con- 
sequence that  might  ensue  if  an  amendment  be 
not  allowable, — would  be  a  stigma  on  the  law 
itself,  occasioned  by  the  remissness  of  some  of 
its  servants  or  officers.   That  need  not  be. 

Perhaps  it  would  leave  the  writ  and  declara- 
tion more  consistent  to  strike  Pierce's  name 
therefrom,  although  not  necessary  to  do  so, 
and  allege  that  the  action  is  prosecuted  by 
Ammi  R.  Mitchell,  a  party  interested,  for  the 
benefit  of  the  estate,  he  having  been  expressly 
authorized  to  do  so  by  the  judge  of  probate. 

At  all  events  the  plaintiff  should  be  allowed 
to  make  the  amendment  asked  for,  or  any 
other  which  would  not  be  a  substantia]  depart- 
ure from  the  limit  indicated. 

Exceptions  sustained;  motion  of  defendants 
overruled;  amendment  allowed. 

Walton,  Virgin,  Libbey,  Emery,  and 
Haskell,  J  J.,  concurred. 


Digitized  by 


280 


New  England  Reporter — Sup.  Jot.  Ct.  of  Maine. 


Mab., 


Charles  A.  BAILEY 
v. 

John  N.  KNAPP,  Jr. 

1.  A  petition  for  partition  is  a  proceed- 
ing at  law,  and  not  in  equity. 

2.  In  such  a  proceeding  the  defendant 
cannot  show  that  the  plaintiff's  title, 
though  by  a  deed  absolute  in  form,  was 
that  of  an  equitable  mortgage,  and 
the  debt  had  been  paid. 

8.  A  conveyed  to  B  an  undivided  half 
of  a  lot  of  land  "which  was  conveyed" 
in  a  certain  deed,  describing  it.  A,  at 
the  time,  held  the  title  of  the  other  half 
through  a  different  conveyance.  Held, 
B  took  the  title  derived  through  the 
conveyance  named,  though  that  was 
incumbered  by  mortgage. 

(Penobscot  Decided  March  1, 1887.) 

ON  exceptions  by  defendant.  Overruled. 
Petition  for  partition  of  land. 
In  1868  Adam  Blackman,  while  seised  of  the 
one  undivided  half  part  of  a  certain  tract  under 
the  Pinborn  mortgage,  gave  a  quitclaim  deed 
to  George  V.  Blackman  (referred  to  in  the  opin- 
ion) as  follows: 

"One  undivided  half  part  of  a  certain  tract 
of  land  *  *  *  containing  1,772  acres  more 
or  less,  same  known  as  the  'Eaton  Tract;'  in- 
tending hereby  to  release  and  convey  all  right 
and  title  to  all  that  undivided  half  part  of  said 

Eremises  which  were  conveyed  in  mortgage  by 
uke  P.  Rand  to  Amasa  Stetson,  by  deed  hear- 
ing date  Aug.  8,  1857,  recorded  in  Penobscot 
Registry,  book  280,  page  160,  and  since  as- 
signed to  said  George;  which  I  derived  by  deed, 
Charles  D.  Gilmore,  sheriff,  to  me.  dated  Feb. 
26,  1861,  and  recorded  as  aforesaid,  book  810, 
page  62;  and  all  title  to  said  half  which  I  have, 
by  virtue  of  any  and  all  deeds  for  taxes,  and 
especially  by  the  two  deeds  from  Edwin  Eddy, 
one  dated  Jan.  18,  1861,  recorded  book  809, 
page  119,  and  the  other  dated  Jan.  11,  1862; 
also  including  all  other  title  which  I  have  to 
said  half  part,  reference  to  said  deeds  to  be 
had." 

Other  material  facts  stated  in  the  opinion. 
Mr.  A.  W.  Paine,  for  defendant: 
It  was  decided  in  early  cases  that  when  a  de- 
mandant set  up  a  claim  of  seisin,  to  disprove 
such  seisin,  evidence  was  admissible  to  prove 
that  the  demandant's  grantor  had  conveyed  the 
title  previously  to  another,  under  whom  he  did 
not  claim. 

Stanley  v.  Perley,  5  Me.  869.  This  was  fol- 
lowed by  OhapUn  v.  Barker,  68  Me.  275,  and, 
still  later,  by  Morte  v.  Sleeper,  58  Me.  829. 

These  cases,  in  effect  and  principle,  are  the 
same  as  ours. 

Matte  v.  Alger,  15  Gray,  822. 

In  the  language  of  Mellen,  Oh.  J.,  speaking 
of  a  similar  state  of  facts:  "It  is  a  disclaimer 
of  all  pretense  of  title  or  claim  to  it,"  a  "disa- 
vowing expressly  any  intention  of  considering 
his  expression  as  adverse,"  which  is  not  only 
pertinent,  but  important. 

Little  v.  Libby,  2  Greenl.  242,  247. 

As  the  court  say  in  Schwartz  v.  Kuhn,  1 
Fairf.  274,  it  is  a  question  for  the  jury;  and,  as 
bearing  on  that  question  of  disseisin,  what  evi- 


dence could  be  more  pertinent  and  impressive 
than  the  fact  that  the  deed  was  made  simply  to 
secure  the  other  party  for  a  loan,  and  had  since 
been  paid,  and  left  no  title  equitably  in  him? 
Boothby  v.  Hathaway,  20  Me.  251,  is  quite  im- 
pressive as  showing  how  the  hunting  up,  or,  as 
the  court  say,  "raking  up,  of  this  supposed  ad- 
verse title,  has  a  tendency  to  disprove  any 
rightful  claim.  Morse  v.  Sleeper,  58  Me.  829, 
before  cited,  is  to  the  same  point. 

Messrs.  Davis  A  Bailey,  for  plaintiff. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  petition  for  partition,  and  is  to  be 
governed  by  legal  and  not  equitable  principles. 

The  respondent  contested  a  portion  oi  the 
petitioner's  apparently  legal  title,  upon  the 
ground  that  one  of  the  deeds  under  which  he 
claimed  his  portion  of  the  land  was  no  more 
than  an  equitable  mortgage,  and  that  the  debt 
had  been  paid.  The  judge  correctly  ruled  that 
the  attempted  defense  was  inadmissible  in  this 
proceeding.  The  question  whether  the  deed  it 
an  equitable  mortgage  or  not  belongs  to  the 
equitable  jurisdiction  to  determine;  ft  cannot 
be  determined  at  law.  Jewett  v.  MiteheU,  72 
Me.  28. 

Adam  Blackman,  while  owner  of  one  half 
of  a  tract  of  land,  conveyed  to  his  son  all  his 
right  and  title  in  the  half  of  the  land  which 
was  mortgaged  by  one  Rand  to  Amasa  Stetson, 
— which  was  the  other  half.  The  respondent 
contended  that  by  the  deed  the  son  took  a 
moiety  of  the  land,  whether  it  was  the  Rand 
half  or  any  other  half;  that  he  could  take  tut 
unincumbered  half.  The  very  statement  is  its 
own  refutation. 

Exception*  overruled. 

Walton,  Danforth,  Emery,  Foster.snd 
Haskell,  JJ.,  concurred. 


Waldo  G.  BROWN  et  al. 
v. 

Thomas  MOORE  and  Trustee. 

The  justice  of  the  Superior  Court  for 
the  County  of  Aroostook  is  authorised 
to  set  aside  the  verdict  and  grant  a 
new  trial  in  a  case  tried  before  him, 
when,  in  his  opinion,  the  case  de- 
mands it. 

(Aroostook  Decided  March  8, 1887.) 

ON  exceptions  by  the  defendant  to  the  ruling 
of  the  court  in  setting  aside  the  verdict, 
which  gave  one  cent  damages,  on  motion  of  the 
plaintiff.  Overruled. 
Mr.  John  P.  Donworth,  for  defendant: 
The  power  to  set  aside  verdicts  does  not  ex- 
ist unless  so  expressed  in  totidem  verbis;  for  an 
Act  conferring  such  power  is  in  derogation  of 
the  common  law,  and  cannot  be  extended  by 
construction  so  as  to  embrace  causes  not  fairly 
within  the  scope  of  the  language  used. 
8ee  46  Me.  877. 

The  Superior  Court  in  Aroostook  County 
was  not  created  by  force  of  a  general  law,  so 
that  Rev.  8tat  chap.  82,  §  40,  does  not  apply. 
Stat.  1885,  chap.  824,  establishing  that  court. 
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does  not  confer  the  power  to  set  aside  a  ver- 
dict 

Messrs.  Powers  As  Powers*  for  plaintiffs: 
Rev.  Stat.  chap.  82.  §  40,  expressly  confers 
this  power  upon  all  presiding  justices  of  su 
perior  courts. 

As  well  might  it  be  argued  that  the  statutes 
relating  to  towns  do  not  apply  to  towns  incor- 
porated after  the  passage  of  those  statutes,  or 
the  statutes  relating  to  trial  justices  do  not  ap- 
ply to  those  thereafter  appointed,  as  that  this 
statute  itself  only  applies  to  the  superior  courts 
already  existing. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  is  whether  the  judge  of  the  Su- 
perior Court  for  Aroostook  County  has  the 
power  to  set  aside  a  verdict  and  grant  a  new 
trial  in  a  case  tried  before  him,-  when,  in  his 
opinion,  the  evidence  demands  it.  We  have 
no  doubt  that  he  has. 

The  language  of  Rev.  Stat.  chap.  82,  §  40,  is 
comprehensive  enough  to  admit  such  construc- 
tion. "Any  justice  *  •  *  of  a  superior  court" 
may  do  so.  The  argument  on  the  other  side 
of  the  question  is  that  it  cannot  be  so  because 
the  Aroostook  County  Court  was  not  in  exist- 
ence when  the  statute  referred  to  was  passed, 
and  that  the  extent  of  jurisdiction  granted  to 
the  local  court  must  be  found  only  in  the  Act 
creatine  it.  We  are  not  strongly  impressed 
with  this  argument.  The  statutory  provision 
pertaining  to  the  subject  is  found  in  a  chapter 
of  rules  regulating  proceedings  in  courts  gen- 
erally, most  of  which  are  as  applicable  to  one 
court  of  record  as  to  another.  Before  the  last 
Revised  Statutes,  the  provision  applied  specifi- 
cally to  superior  courts  in  Cumberland  and 
Kennebec  counties.  Acts  1881,  chap.  44.  But 
the  idea  of  the  revising  committee,  adopted 
by  the  Legislature,  was  that  the  power  bad 
better  be  general,  and  apply  to  present  or  fu- 
ture superior  courts. 

There  is  no  good  reason  why  the  Aroostook 
court  should  not  possess  such  power  while 
other  courts  have  it.  In  fact,  it  is  a  power 
usually  belonging  to  courts  exercising  common- 
law  jurisdiction,  and  the  new  trial  was,  in  early 
times,  granted  only  by  the  trial  judge  or  judges. 
It  remained  so  until  statutory  provisions  super- 
vened, altering  the  practice.  The  statutes  ra- 
ther take  from,  than  add  to,  the  powers  of  a 
single  judge  in  this  respect. 

The  historical  aspect  of  the  question  in  this 
State  is  fully  stated  in  the  case  of  State  v.  Hitl, 
48  Me.  241.  The  origin  of  the  practice  of  grant- 
ing new  trial  is  of  extremely  ancient  date. 
B&ckstone  gives  an  interesting  and  satisfac- 
tory account  of  it.  8  Bl.  Com.  887, 888;  Bouv. 
L.  Die.  New  Trial. 

Exception*  overruled. 

Walton,  Danforth,  Virgin,  Emery, 
*nd  Foster,  J  J.,  concurred. 


Edward  T.  DUGAN 

Charles  E.  THOMAS  et  al. 

1.  An  exception  does  not  lie  to  an  in- 
struction that  the  burden  was  on  the 
plaintiff,  when  the  judge  intended  to 

ME. 


say  "defendant,"  where  the  mistake 
was  obvious,  and  the  judge's  atten- 
tion was  not  called  to  it  before  the  jury 
retired. 

2.  When  a  person  making  an  entry  upon 
real  estate  for  condition  broken  takes 
and  holds  possession,  the  act  speaks 
for  itself,  and  it  is  not  important  that 
a  witness  to  the  entry  knows  the  pur- 
pose of  it. 

8.  A  father  is  not  legally  bound  by  an 
agreement,  in  his  deed  to  a  son,  that  if 
any  controversy  arise  between  them 
about  the  father  s  support,  for  which 
the  deed  was  given,  it  should  be  settled 
by  an  arbiter  mutually  agreed  upon. 

4.  Courts  cannot  be  ousted  of  their  ju- 
risdiction by  agreements  between 
parties. 

(Piscataquis  Decided  March  8, 1887.) 

ON  exceptions  and  motion  by  plaintiff  to  set 
aside  a  verdict  for  defendant  in  a  real  ac- 
tion. Overruled. 

The  nature  of  the  case,  the  facts,  and  ques- 
tions raised  appear  from  the  opinion. 
Meters.  Peaks  &  Everett,  for  plaintiff: 
Forfeitures  for  condition  broken  are  not 
favored  by  the  law. 

1  Washb.  Real  Prop,  title,  Ettate  Upon  Con- 
dition. 

Conditions  subsequent,  especially  when  re- 
lied upon  to  work  a  forfeiture,  must  be  created 
by  express  terms  or  clear  implication,  and  are 
construed  strictly. 

Merrifieldv.  Cobleigh,  4Cush.  178;  Bradstreet 
v.  dark,  21  Pick.  889;  Ludloto  v.  New  York  & 
Harlem  R.  R.  Co.  12  Barb.  440. 

Now,  in  the  construction  of  this  deed,  one  of 
the  conditions  is  that  there  shall  be  no  forfeit- 
ure without  arbitration,  if  either  party  desires 
it.  This  plaintiff  did  desire  it.  This  plaintiff 
had  taken  a  conditional  deed.  Under  it  he 
had  supported  his  father  and  mother  nine  years. 
He  had  put  into  the  conditions  a  stipulation 
that  there  should  be  no  forfeiture  until  there 
had  been  an  arbitration.  He  had  a  right  to 
have  his  deed  construed  strictly. 

Merrifleld  v.  Cobleigh,  Bradstreet  v.  Clark, 
supra. 

Mr.  Ephriam  Flint  (Mr.  Josiah  Cros- 
by with  him),  for  defendants: 

Any  misstatement  of  facto  by  the  presiding 
justice  could  not  be  a  subject  of  exceptions, 
unless  the  attention  of  the  judge  had  been 
called  to  the  error  in  season  for  correction  be- 
fore the  case  had  been  given  to  the  jury. 

Stephenson  v.  Thayer.  68  Me.  148;  Gilbert  v. 
Woodbury,  22  Me.  246 ;  Frankfort  Bank  v.  John- 
son, 24  Me.  500;  Dyer  v.  Greene,  28  Me.  464; 
Hayden  v.  Bartlett,  85  Me.  208;  Loud  v.  Pierce, 
25  Me.  288;  Eaton  v.  New  England  Tel.  Co.  68 
Me.  69. 

Plaintiff  failed  to  call  the  attention  of  the 
judge  to  the  mistake  inadvertently  made,  or  to 
ask  for  different  instruction. 

Oznard  v.  Steanton,  89  Me.  125;  Lyman  v. 
Redman,  28  Me.  289. 

In  Jenks  v.  Walton,  64  Me.  100,  the  court 
says:  "It  is  not  necessary  to  turn  the  grantee 
off  the  premises,  or  to  take  possession  in  bis 
presence,  or  to  give  an  actual  notice  to  him. 
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Still,  the  act  itself  must  be  of  such  a  character 
as  would  serve  to  indicate  to  the  person  in  pos- 
session that  his  right  to  the  locus  was  regard- 
ed as  terminated. 

It  was  not  necessary  that  William  Dugan's 
entrance  should  be  made  by  any  direct  and 
positive  assertion  of  his  right,  or  any  words 
spoken.  His  acts  and  conduct  were  significant 
and  decisive  of  his  purpose. 

See  Brickett  v.  Spofford,  14  Gray,  519. 

In  Bishop  v.  Williamson,  8  Me.  162,  the  court 
refused  to  set  aside  the  verdict  on  the  ground 
that  some  of  the  Jury  misapprehended  the  testi- 
mony; and  in  Sawyer  v.  Nichols,  40  Me.  212, 
refused  to  set  aside  the  verdict  where  the  evi- 
dence was  weak  and  unsatisfactory,  having 
only  a  tendency  to  sustain  it. 

The  fact  that  the  members  of  the  court  sit- 
ting as  iurors  might  have  reached  a  different 
conclusion  from  that  of  the  jury  is  not  alone 
sufficient  reason  for  setting  aside  a  verdict, 
where  the  testimony  is  sufficient  to  account 
for  the  verdict. 

Darby  v.  Hayford,  56  Me.  248;  Mtto  v. 
Gardiner,  41  Me.  549;  Cunningham  v.  Magoun, 
18  Pick.  15;  Reeve  v.  Dennett,  187  Mass.  818; 
Beat  v.  Cunningham,  42  Me.  864;  Cook  v. 
Brown,  89  Me.  448;  Handley  v.  Call,  27  Me. 
85;  Marshall  v.  Baker,  19  Me.  402;  Weeks  v. 
Parsonsfield,  65  Me.  285;  Maynell  v.  Sullivan, 
67  Me.  814;  Wyman  v.  Banton,  66  Me.  171. 

The  court  will  not  set  aside  a  verdict  as 
against  evidence  upon  one  branch  of  the  case, 
when  the  evidence  is  sufficient  to  warrant  it 
upon  another  branch. 

Jennings  v.  Wayne,  68  Me.  468. 

If  the  plaintiff  prevails,  it  must  be  upon  the 
strength  of  his  title,  and  not  upon  the  weakness 
of  that  of  the  defendants,  who  may  rest  upon 
their  possession  until  the  plaintiff  has  shown 
some  right  to  disturb  it. 

Gibson  v.  Norway  Savings  Bank,  69  Me.  579; 
Chaplin  v.  Barker,  58  Me.  275. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  real  action  between  a  son  and  father, 
— another  defendant  being  coupled  with  the 
father. — where  the  question  involved  the  right 
of  possessing  a  homestead  which  the  father  con- 
veyed by  a  conditional  deed  to  the  son  to  se- 
cure a  life  support.  The  son  claims  that  he 
has  by  his  deed  a  right  to  the  possession,  and 
the  father  claims  that  the  right  which  the  son 
had  has  been  forfeited  for  condition  broken. 

An  exception  is  taken  that  the  Judge  said  to 
the  jury  that  the  burden  to  show  forfeiture  was 
on  the  plaintiff  (the  son),  when  he  meant  to  say 
890 


' '  d  ef  end  an  t"  instead  of '  'plaintiff. "  It  Is  too  late 
for  the  plaintiff  to  urge  an  objection.  He 
should  have  called  for  a  correction  at  the 
moment,  or  before  the  jury  retired.  It  must 
have  been  understood  to  be  an  inadvertence. 
The  judge  was  describing  the  duties  Imposed 
upon  the  plaintiff,  and  accidentally  said,  "The 
burden  Is  upon  the  plaintiff  [meaning  the  de- 
fendant] to  show  that  he  has  failed  to  do  it" 
No  one  could  suppose  the  plaintiff  was  re- 
quired to  show  his  own  default.  Besides,  the 
judge  afterwards  said  that  the  burden  was  on 
the  defendant,  and  such  must  have  been  the 
drift  of  the  whole  charge. 

An  objection  is  urged,  upon  the  exceptions 
and  motion,  that  a  sufficient  re-entry  was  not 
effected  by  the  defendant,  because  a  witness 
called  to  observe  the  act  did  not  know  the  pur- 
pose of  it.  But  his  presence  was  not  at  all 
necessary.  The  plaintiff  moved  away  from 
the  premises,  virtually  abandoning  them,  and 
the  defendant's  agent  took  repossession  for  con- 
dition broken.  The  grantor  took  possession  of 
the  farm  and  held  it  until  his  conveyance  to 
the  other  defendant.  The  evidence  upon  that 
point  is  plenary. 

The  deed  from  father  to  son  contains  a  clause 
providing  that  if  a  controversy  arise,  "thepar- 
ties.or  either  of  them,  may  submit"  the  matter  to 
arbitration,  "the  arbiter  to  be  mutually  agreed 
upon."  The  judge  instructed  the  jury  thtt 
this  would  not  bar  the  defendant  from  setting 
up  forfeiture,  unless  the  plaintiff  asked  for  a 
reference  and  was  refused.  The  plaintiff  can- 
not justly  complain  of  a  ruling  more  favorable 
to  himself  than  he  was  entitled  to.  If  the  de- 
fendant could  not  justify  a  re-entry  until  an 
arbiter  had  so  awarded,  he  might  be  forever 
deprived  of  his  right,  because  an  arbiter  might 
never  be  "mutually"  agreed  upon. 

Such  a  clause  of  arbitration  cannot  bind  par- 
ties. The  right  of  free  access  to  courts  is  In- 
alienable. Whart.  Cont.  §  416.  Parties  may 
by  agreement  impose  conditions  precedent 
with  respect  to  preliminary  and  collateral 
matters,  such  as  do  not  go  to  the  root  of  the 
action.  But  men  cannot  be  compelled,  even 
by  their  own  agreements,  to  mutually  agree 
upon  arbiters  whose  duties  would,  as  in  this 
case,  go  to  the  root  of  the  principal  claim  or 
cause  of  action,  and  oust  courts  of  their  juris- 
diction. Robinson  v.  George*  Ins.  Co.  17  Me. 
181;  ma  v.  More,  40  Me.  515;  Pearl  v.  Barrit, 
121  Mass.  890.  The  motion  has  no  meritorious 
grounds  to  stand  upon. 

Exceptions  and  motion  overruled. 

Walton,  Danforthi  Emery,  Foster, 
and  Haskell,  J  J.,  concurred. 
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NEW  HAMP8HTRE. 

Supreme  Court 

Rufus  HALL.  Admr.,  . 

William  W.  HALL. 

An  existing  right  of  action  upon  a  note 
secured  by  a  chattel  mortgage  was 

not  taken  away  by  the  repeal  of  the 
statute  which  made  the  period  of  limi- 
tation the  same  as  that  within  which 
the  plaintiff  might  bring  an  action  on 
the  mortgage. 

(Sullivan — Decided  March  11, 1887.) 

CASE  reserved.  Judgment  for  plaintiff. 
Assumpsit  upon  apromlssory  note  dated 
February  21,  1870.  Writ  dated  December 
15,  1886.  Plea,  the  Statute  of  Limitations. 
Facts  found  by  the  court.  The  note  was  origin- 
ally secured  by  a  personal  mortgage  of  the 
same  date;  but  none  of  the  mortgaged  chattels 
were  in  existence  at  the  time  the  suit  was  com- 
menced. 

Mr.  I*.  W.  Barton,  for  plaintiff: 
This  action  is  not  barred  by  the  Statute  of 
Limitations.  The  plaintiff's  intestate  had  a 
vested  right  in  the  note  in  question  before  the 
change  of  the  statute  in  1878.  Any  statute 
which  prescribes  new  rules  for  the  decision  of 
existing  causes,  so  as  to  change  the  ground  of 
action  or  the  nature  of  the  defense,  is  prohibit- 
ed as  being  retrospective,  and  therefore  "high- 
ly injurious,  oppressive,  and  unjust" 
Bill  of  Rights,  §  28. 

It  is  well  settled  that  a  repeal  of  the  Statute 
of  Limitations  is  a  retrospective  law  as  to  all 
actions  then  pending,  and  that  a  law  operating 
retrospectively  upon  an  existing  cause  of  action 
when  no  suit  is  pending  is  equally  prohibited. 
The  right  of  parties  cannot  be  changed  by  leg- 
islation. The  doctrine  which  the  plaintiff  re- 
lies upon  has  been  repeatedly  affirmed  and 
sustained  by  the  courts  of  our  own  and  other 
States,  to  some  of  which  we  would  cite  the 
court: 

Merriliv.  Sherburne,  1  N.  H.  199;  Woart  v. 

Winniek,  8  N.  H.  481;  Dou>  v.  Norrie,  4  N.  H. 

18;  Society  v.  Wheeler,  2  Gall.  189;  Clark  v. 

Clark,  10  N.  H.  886;  Kennett't  Petition,  24  N. 

H.  189;  Roby  v.  Weet,  4  N.  H.  287;  Oilman  v. 

CutU.  28  N.  H.  876;  WUlard  v.  Harvey,  24  N. 

H.  861;  Briggs  v.  Hubbard,  19  Vt.  86;  Rich  v. 

Flanders,  89  N.  H.  804. 
Mr.  George  R.  Brown,  for  defendant: 
By  Gen.  Laws,  chap.  221,  §§  8,  5,  and  b> 

chap.  281,  §  12,  actions  upon  notes  secured  by 

mortgages  of  personal  property  are  barred  in 

six  years. 

The  insertion  of  the  words  "of  real  estate," 
In  said  $  6.  excludes  the  words  "of  personal  es- 
tate," and  makes  a  very  material  change  in  the 
statute  from  Gen.  Stat.  chap.  202,  S  6.  This 
change  was  made  at  the  June  session  of  the 
Legislature,  1878,  to  take  effect  and  go  into 
operation  January  I,  1879. 

See  Gen.  Laws,  preface,  vi.  vii;  Gen.  Laws, 
chap.  291,  §  1,  which  gave  the  plaintiff's  tes- 
tate six  months'  notice  of  the  change. 

It  is  an  elementary  principle  that  persons 
are  presumed  to  know  the  law;  hence  it  foi- 
ls. H. 


lows  that,  when  a  law  is  enacted  to  take  effect 
in  six  months  fro  mHts  enactment,  changing  the 
time  of  limitation  of  actions,  persons  are  pre- 
sumed to  know,  six  months  in  advance,  what 
the  law  will  be. 

The  deceased  had  a  vested  right  to  commence 
an  action,  and  the  Legislature,  by  the  change 
in  the  statute,  requested  him  to  exercise  that 
right  within  six  months,  or  be  ever  afterwards 
barred. 

A  law  which  shortens  or  extends  the  time 
within  which  actions  are  limited  is  not  retro- 
spective or  prohibited  by  the  Constitution, 

Srovided  it  gives  a  reasonable  time  in  which,  by 
ue  diligence,  the  party  could  begin  his  suit. 
That  a  part  of  the  time  of  limitations  had  ex- 
pired when  the  Act  was  passed  restricting  the 
period  of  limitation  is  not  material. 
Willard  v.  Harvey,  24  N.  H.  844. 
The  Statute  of  Limitations  which  is  to  con- 
trol is  that  which  is  in  force  at  the  time  when 
the  action  is  brought. 

Oilman  v.  CutU,  28  N.  H.  876,  and  cases 
cited. 

Under  the  circumstances  of  this  case,  were  six 
months  a  reasonable  notice,  and  a  reasonable 
time  within  which,  by  due  diligence,  the  ad- 
ministrator's testate  could  have  brought  his 
suit?   We  say  they  were  amply  sufficient. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

As  the  law  stood  prior  to  January  1, 1879, 
when  the  General  Laws  went  into  effect,  ac- 
tions upon  notes  secured  by  mortgage  might  be 
brought  so  long  as  the  plaintiff  was  entitled  to 
bring  an  action  upon  the  mortgage.  Rev.  Stat, 
chap.  181,  §5;  Com.  Stat.  chap.  192,  §  6;  Gen. 
Stat.  chap.  202,  §  6.  Assuming(what  the  case 
does  not  show,  but  what  may  be  inferred  to  be 
the  fact)  that  the  personal  mortgage  held  by  the 
plaintiff's  decedent  was  under  seal,  an  action 
might  have  been  brought  upon  it  at  any  time 
within  twenty  years  after  the  action  accrued 
(Gen.  Laws.  chap.  221,  §  4),  and  a  right  of  ac- 
tion upon  the  note  existed  in  his  favor  prior  to 
the  time  when  the  General  Laws  came  into  ef- 
fect. Demerritt  v.  Batchelder,  28  N.  H.  688 ;  Al- 
exander v.  Whipple,  45  N.  H.  602,605.  By  Gen. 
Laws.  chap.  221,  S  5,  the  right  to  bring  suit 
upon  notes  secured  by  mortgage  so  long  as  an 
action  could  be  brought  upon  the  mortgage 
was  limited  to  cases  of  real  estate  mortgages, 
leaving  actions  upon  notes  secured  by  person- 
al mortgages  to  be  governed  by  the  general 
limitation  of  six  years. 

This  change  was  a  repeal  of  the  law  giving 
aright  of  action  upon  a  note  secured  by  a 
personal  mortgage  as  long  as  an  action  might 
be  maintained  upon  the  mortgage.  There  is 
nothing  in  the  law  making  the  change  showing 
the  intention  of  the  Legislature  to  apply  it  to 
actions  then  pending,  or  to  existing  causes 
or  rights  of  action.  And  that  such  was  not 
the  intention  is  plain  from  the  provisions  of 
the  General  Laws  upon  the  subject,  enacted 
at  the  same  time.  '  The  repeal  of  any  Act  shall 
in  no  case  affect  any  act  done,  or  any  right  ac- 
cruing, accrued,  acquired,  or  established,  or 
any  suit  or  proceeding  had  or  commenced  in 
any  civil  case,  before  the  time  when  said  re- 
peal shall  take  effect."  Gen.  Laws.  chap.  1, 
§  88;  chap.  291,  §  5.   The  narrowing  of  the 
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time  within  which  an  action  might  be  brought 
and  maintained  upon  a  note  secured  bj  a  per- 
sonal mortgage,  from  twenty  years  to  six 

Sears,  by  Gen.  Laws.  chap.  221,  §5,  cannot 
estroy  a  right  of  action  then  accrued  and  ex- 
isting. When  the  change  was  made  in  the 
statute,  more  than  six  years  had  elapsed  since 
the  last  promise  to  pay  the  note;  and  if 
the  narrowed  limitation  of  six  years  left  by  the 
statute  making  the  change  is  applied,  the 
plaintiff's  right  of  action  then  existing  was  at 
once  and  wholly  destroyed  by  the  change. 
Such  a  use  cannot  be  made  by  the  repealing 
statute;  and  the  plaintiff's  right  of  recoTery  is 
not  affected  by  it.  Dickinson  v.  Lovell,  86  N. 
H.  864;  BoweU  v.  B.  <&  M.  R.  B.  59  N.  H.  86. 
Judgment  Jot  the  plaintiff. 
Clark,  J.,  did  not  sit;  the  others  concurred. 


Asa  M.  GAGE 

v. 

SCHOOL  DISTRICT  NO.  7  in  Boscawen. 

A  condition  in  a  deed  making  a  gift  of 
land  to  an  academy,  that  when  said 
land  shall ,  for  the  space  of  two  years  to- 
gether, cease  to  be  used  as  a  location 
for  a  schoolhouse,  teacher's  house,  and 
the  necessary  buildings  and  other  pur- 
poses of  an  academy  or  public  school, 
said  land  shall  revert  to  the  grantor 
and  his  heirs,  is  not  broken,  so  as  to 
work  a  forfeiture  of  the  grant,  by  a  con- 
veyance  of  the  land  by  the  grantees  to 
a  school  district,  and  the  establish- 
ment, by  the  district, of  a  public  school  in 
the  school  house  erected  thereon;  or  by 
the  failure,  for  two  years  together,  to 
keep  any  school  in  such  schoolhouse. 


(Merrimack  Decided  March  U,  1887.) 

BIT  OP  ENTRY  for  one  undivided  half 
of  two  acres  of  land.  Judgment  for  defend- 


¥ 

ant. 

Facts  found  by  the  court.  February  14, 
1866,  William  H.  Gage  conveyed  the  land 
in  question  to  the  Penacook  Academy,  as  a 
gift,  upon  conditions  as  follows:  "Provided 
said  corporation  and  its  assigns  shall  erect 
and  forever  maintain  a  good  and  sufficient 
fence  between  said  land  and  other  land 
now  owned  by  said  grantor;  and  provided, 
further,  that  said  corporation  shall,  within 
two  years,  build  a  schoolhouse  on  said  land; 
and  said  land,  nor  any  part  of  the  same,  shall 
ever  be  devoted  to  any  other  use  than  a  loca- 
tion for  a  schoolhouse,  teacher's  house,  and 
the  necessary  buildings  and  other  purposes  of 
an  academy  or  public  school;  and  when  said 
land  shall,  for  the  space  of  two  years  together, 
cease  to  be  used  for  such  purposes,  said  land 
shall  revert  to  said  grantor  and  his  heirs;  but 
said  corporation  shall  have  the  right  to  remove 
their  buildings  from  said  land." 

Within  two  years  the  corporation  built  there- 
on a  brick  schoolhouse,  in  which,  from  the 
time  of  its  completion  until  April,  1888,  an 
academic  or  high  school  was  kept  and  main- 
tained. From  April,  1888,  to  September,  1885, 
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no  school  was  kept  in  the  building;  but  neither 
it  nor  the  land  was  devoted  during  that  time 
to  any  other  use  or  purpose.  February  26, 
1867,  the  corporation  mortgaged  the  land  to 
H.  H.  Brown  and  seven  others,  to  secure  notes 
for  $10,600  for  money  loaned.  All  but  one  of 
the  mortgagees  were  then  trustees  of  the  acad- 
emy. This  mortgage  was  never  foreclosed. 
In  1888,  Isaac  E.  Gage,  John  S.  Brown,  and 
David  A.  Brown,  three  of  the  mortgagees,  act- 
ing for  the  mortgagees,  offered  the  entire  prop- 
erty for  sale,  ana,  August  19,  1885,  sold 
and  conveyed  it,  with  full  covenants  of  war- 
ranty, to  the  defendant,  who  opened  a  school 
therein  early  in  September.  March  18, 1886,  the 
academy  quitclaimed  to  the  defendant  all  its 
right,  title,  and  interest  in  the  premises. 

Wm.  H.  Gage  died  in  1872,  leaving  a  will  in 
which  he  devised  his  right  and  interest  in  one 
undivided  half  of  the  land  to  the  plaintiff,  who, 
in  June,  1885,  entered  and  took  possession  for 
a  breach  of  the  condition  in  the  deed. 

Messrs.  Chase  4s  Stroeter,  for  plaintiff: 

After  the  breach  and  entry,  the  corporation 
ceased  to  be  the  owner  of  the  premises,  and 
the  deed  of  March,  1886,  to  the  defendant  con- 
veyed nothing. 

Barkery.  Cobb,  86  N.  H.  844.  848. 

"The  interpretation  of  a  will  is  the  ascer- 
tainment of  the  testator's  intention;  and  the 
question  of  intention  is  ordinarily  determined 
as  a  question  of  fact  by  the  natural  weight  of 
competent  evidence,  and  not  by  rules  of  law." 

KimbaU  v.  Lancaster,  60  N.  H.  264. 

"In  the  construction  of  written  instruments, 
the  intention  of  the  parties  is  what  is  sought," 
etc* 

Corwin  v.  Hood,  58  N.  H.  401. 

The  distinctions  on  this  subject  are  extreme- 
ly subtle  and  artificial,  and  the  construction  of 
a  deed,  as  to  its  operation  and  effect,  will,  af- 
ter all,  depend  less  upon  artificial  rules  than 
upon  the  application  of  good  sense  and  sound 
equity  to  the  object  and  spirit  of  the  contract 
in  the  given  case.  The  intention  of  the  party 
to  the  instrument  is  of  controlling  efficacy. 

Chopin  v.  School  District,  85  N.  H.  451. 

The  question  whether  the  amount  of  a  bond 
is  a  penalty  or  liquidated  damages  is  a  question 
of  the  intention  of  the  parties,  to  be  deter- 
mined, like  a  question  of  fact,  by  the  weight 
of  competent  evidence,  and  not  by  any  techni 
cal  rule  of  construction. 

Houghton  v.  Puttee,  58  N.  H.  826. 

Messrs.  Albin  *  Martin,  and  W.  6. 
Buxton,  for  defendant: 

"Conditions  subsequent,  especially  when  re- 
lied on  to  work  a  forfeiture,  must  be  created 
by  express  terms  or  clear  implication,  and  are 
construed  strictly." 

1  Washb.  Real  Prop.  *447;  Emerson  v.  Simv- 
son,  48  N.  H.  475.  See  Hoyt  v.  KimbaU,  49  N. 
H.  826.  827;  Bradstreet  v.  Clark,  21  Pick.  889; 
Merrifleld  v.  Cobleigh,  4  Cush.  178. 

"Conditions  subsequent  are  not  favored  in 
law,  and  are  construed  strictly,  because  they 
tend  to  destroy  estates." 

Chopin  v.  School  District,  85  N.  H.  450,  451. 

Conditions  subsequent  are  to  be  strictly  con- 
strued. The  following  cases  are  directly  in 
point: 

Chopin  y.  School  District,  supra;  Whittonr. 
Whitton,  88  N.  H.  186;  Emerson  v.  Simpson, 
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48  N.  H.  477;  Borne*  v.  Union  M.  F.  1.  Co.  45 
N.  H.  26;  Hoyt  v.  Kimball,  49  N.  H.  828. 

Even  a  court  of  equity  will  not  lend  its  aid 
to  devest  an  estate  for  breach  of  a  condition 
subsequent. 

Smith  v.  Jewett,  40  N.  H.  584;  Richer  v. 
Bouchard,  45  N.  H.  47. 

Doe,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  deed  by  which  William  H.  Gage  con- 

2 red  the  land  to  Penacook  Academy  con- 
ned a  proviso  that  "said  corporation  and  its 
assigns  shall  erect  and  forever  maintain"  a 
fence.  By  another  proviso  the  corporation 
was  to  build  a  schoolhouse  on  the  land  within 
two  years,  and  the  land  and  buildings  were 
never  to  "be  devoted  to  any  other  use  than  a 
location  for  a  schoolhouse,  teacher's  house, 
and  the  necessary  buildings  and  other  purposes 
of  an  academy  or  public  school."  The  words 
"assigns" and  "academy  or  public  school,"  and 
the  general  educational  purpose  of  the  grant, 
are  sufficient  to  show  that  the  academy  could 
convey  the  land  to  the  defendant  for  the  pur- 
poses of  a  public  school. 

The  mortgage,  and  what  was  done  by  the 
mortgagees,  did  not  work  a  forfeiture.  A  fore- 
closure of  the  mortgage  is  not  found,  and  there 
is  no  evidence  upon  which  it  can  be  held,  as 
matter  of  law,  that  there  was  a  foreclosure. 
The  mortgagees'  conveyance  to  the  defendant 
may  operate  as  a  release  of  the  mortgage;  but 
it  did  not  give  a  good  title.  The  title  passed 
to  the  defendant  oy  the  deed  which  the  acad- 
emy gave  it.  The  mortgagees'  acts,  of  which 
the  plaintiff  complains,  were  harmless. 

The  land  was  to  revert  when  it  ceased,  for  the 
space  of  two  years  together,  "to  be  used  for 
such  purposes. "  If  by  "such  purposes"  the 
parties  meant  a  school  in  operation,  there  was 
a  forfeiture.  "Such  purposes"  were  those 
previously  mentioned  in  the  stipulation  that 
the  land  should  never  "be  devoted  to  any  other 
use  than  a  location  for  a  schoolhouse,  teacher's 
house,  and  the  necessary  buildings  and  other 
purposes  of  an  academy  or  public  school." 
Taken  literally,  this  does  not  require  a  school 
every  two  years;  and  it  is  not  such  language 
as  would  be  likely  to  be  chosen  for  such  a  re- 
quirement. If  the  parties  had  intended  there 
should  be  a  forfeiture  when  two  years  passed 
without  a  school  on  the  premises,  this  inten- 
tion would  naturally  have  been  expressed  in 
more  direct  and  unambiguous  terms.  The 
land  was  not  "devoted  to  any  other  use  than  a 
location  for  a  schoolhouse;"  and  there  was  no 
abandonment  or  ruin.  The  premises  remained 
in  good  condition  and  ready  for  educational 
use;  and  there  is  no  evidence  on  which  it  can 
be  found  that  the  nonuser  was  so  unreasonable 
in  duration  as  to  defeatthe  purpoeeof  the  grant. 
Judgment  for  the  defendant. 
Carpenter,  J„  did  not  sit;  the  others  con- 
curred. 


Lydia  ELLIOTT 
Lydia  D.  GILCHRIST. 


t  A  mortgage  of  "a  tract  of  land  known 
as  the  M  lot  bounded  •  •  •  easterly 


by  land  of  W,"  under  the  circum- 
stances of  this  case,  conveys  the  land 

up  to  Wb  line,  although  a  portion  of  it 
was  known  as  the  S  lot. 

2.  A  settlement  of  the  boundaries  of 

land  included  in  a  mortgage,  made  un- 
der circumstances  which  amount  to  a 
legal  fraud  on  the  part  of  the  mortga- 
gor, is  not  binding  on  the  mortgagee. 

(Merrimack  Decided  March  11,  1887.) 

CASE  reserved.  Discharged. 
Bill  in  equity  to  foreclose  a  mortgage  given 
to  the  plaintiff  March  29,  1879,  by  David  Gil- 
christ, then  the  defendant's  husband,  of  lands 
described  as  follows: 

"  A  tract  of  land  known  as  the  '  Mowe  lot,' 
bounded  northerly  by  the  road ;  *  *  *  wester- 
ly by  said  Shaw  farm;  southerly  by  the  Web- 
ster pasture  so  called;  easterly  by  land  of 
George  Wilson,  *  *  •  containing  50  acres 
more  or  less."  "  Also  one  lot  situated  in  said 
Franklin,  bounded  on  the  north  by  land  of  the 
late  L.  D.  Stevens;  on  the  west  by  *  •  *  the 
Peabody  lot;  on  the  south  by  land  of  David 
Gilchrist  (the  grantor);  on  the  east  by  land  of 
Moses  Morse,  containing  14  acres  more  or  less." 
The  trial  court  found  as  follows: 
"David  Gilchrist  died  insolvent  November 
25,  1879,  and  the  title  to  the  land  subsequently 
came  to  the  defendant.  The  plaintiff  had  no 
knowledge  of  the  situation,  value,  or  bounda- 
ries of  the  land;  and  David  gave  her  no  infor- 
mation when  the  mortgage  was  made,  except 
that  contained  in  the  mortgage,  and  the  assur- 
ance that  the  security  was  ample.  The  boun- 
daries of  the  first  tract  include  the  Shaw  lot. 
By  the  second  tract  David  intended  the  Twom- 
bly  lot,  the  correct  boundaries  of  which  were 
as  follows:  North  by  the  Peabody  lot;  east  by 
land  of  the  late  L.  D.  Stevens;  south  by  land 
of  Moses  Morse;  and  west  by  land  of  Ward  & 
Pike.  David  owned  no  other  lot  which  ad- 
joined both  the  Peabody  lot  and  the  Stevens 
land. 

"  In  1879  or  1880  the  plaintiff  placed  her  note 
and  mortgage  in  the  hands  of  B,  an  attorney, 
who  made  some  inquiry  regarding  the  location 
and  value  of  the  lands,  and,  in  consequence  of 
the  information  received,  did  not  present  the 
note  to  the  commissioners  for  allowance.  In 
September,  1884,  B  called  upon  the  defend- 
ant's agent  in  regard  to  a  foreclosure,  and  was 
informed  by  him  that  the  description  of  the 
land  in  the  mortgage  was  not  correct.  To  save 
expense  of  foreclosure,  and  to  correct  the  mis- 
takes, it  was  agreed  that  the  defendant  should 

auitclaim  to  the  plaintiff,  by  a  proper  descrip- 
on,  the  lands  covered  by  the  mortgage;  and 
September  18, 1884,  the  defendant  executed, 
and,  through  her  agent,  delivered  to  B,  her 
quitclaim  of  the  Mowe  lot  (excluding  the  Shaw 
lot)  and  of  the  Twombly  lot,  and  B,  at  her 
request,  gave  her  a  release  or  discharge  from 
all  further  claim  against  the  estate  of  David. 

"  The  agent  was  familiar  with  the  lands  and 
their  boundaries.  He  understood  that  B  had 
no  knowledge  regarding  their  proper  descrip- 
tion, and  that  he  relied  entirely  upon  the  in- 
formation which  he  (the  agent)  then  commu- 
nicated. He  knew,  but  did  not  inform  B, 
that  the  Shaw  lot  was  included  within  the 
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boundaries  named  in  the  mortgage.  He  sup- 
posed that  the  particular  description  was  con- 
trolled by  the  words '  Mowe  lot,  and  that  only 
the  latter  passed.  He  had  no  personal  interest 
in  the  matter,  and  no  intention  to  deceive.  B, 
however,  was  deceived.  .  He  understood,  and 
was  reasonably  warranted  in  understanding, 
from  the  agent's  statements,  that  the  '  Shaw 
lot'  was  the  correct  name  of  the  land  styled 
*  Wilson's'  in  the  mortgage.  He  did  not  intend 
to  release  any  land  covered  by  the  mortgage, 
or  understand  that  he  did,  ana  would  not  nave 
accepted  the  quitclaim  if  he  had  known  or 
suspected  that  it  did  not  convey  all  the  lands 
described  in  the  mortgage.  He  had  no  author- 
ity from  the  plaintiff  except  his  general  au- 
thority as  her  attorney. 

"  The  Mowe  lot  and  Twombly  lot  are  not 
sufficient,  but  those  lots  and  the  Shaw  lot  are 
more  than  sufficient  to  satisfy  the  mortgage 
debt. 

*'  Upon  the  question  whether  David  did  or 
did  not  intend  to  mortgage  the  Shaw  lot,  the 
finding  is  against  the  party  upon  whom  rests 
the  burden  of  proof. 

"The  parties  have  leave  to  amend  their 
pleadings,  and  to  do  any  other  thing  necessary 
to  warrant  the  relief  to  which  they  are  entitled 
upon  the  foregoing  facts." 

Mr.  Daniel  Barnard,  for  plaintiff: 

As  to  the  first  piece  described  in  the  mort- 
gage, it  is  definitely  bounded  on  the  east  by 
land  of  George  Wilson.  It  will  be  readily 
seen  that  the  northerly,  westerly,  and  southerly 
boundaries  would  be  the  same  whether  the 
easterly  line  was  by  Wilson's  land  or  by  the 
Shaw  lot. 

George  Wilson's  land  is  made  a  boundary, 
and,  by  all  authorities,  controls  the  other  terms 
of  description. 

Peaslee  v.  Qte,  19  N.  H.  278;  Cunningham  v. 
Curtis,  57  N.  H.  157,  and  authorities. 

The  defendant  claimed  that  David  Gilchrist 
did  not  intend  to  mortgage  the  plaintiff  the 
whole  tract,  and  that  the  easterly  boundary 
should  have  been  the  Shaw  land  instead  of  the 
George  Wilson  land.  This  is  a  question  of 
fact;  and  the  burden  of  showing  it  was  upon 
the  defendant.  The  question  is  not  unlike  the 
one  as  to  the  soundness  of  mind  of  a  testator, 
or  the  knowledge  of  the  contents  of  his  will, 
in  which  cases  the  presumption  is  in  favor  of 
the  testator's  sanity  and  knowledge. 

Petto  v.  Bingham,  10  N.  H.  514. 

The  onus  proband*  is  with  those  who  make 
the  objection. 

Mr.  Frank  N.  Parsons,  for  defendant: 

The  plaintiff  has  brought  no  proceedings,  by 
way  of  amendment  or  otherwise,  to  set  aside 
the  settlement.  It  is  evident  that,  unless  this 
quitclaim  deed  is  cancelled  by  the  court,  the 
plaintiff  cannot  proceed  on  her  mortgage,  ex- 
cept as  against  some  intervening  title. 

1  Jones,  Mort.  §  856. 

The  parties  having  in  good  faith  made  a  set- 
tlement and  adjusted  the  questions  that  might 
have  been  litigated,  arising  from  the  terms  of 
the  mortgage,  and  having  agreed  upon  and  es- 
tablished the  boundaries  of  the  lands  conveyed, 
such  an  agreement  and  adjustment  will  not  be 
set  aside  because  it  appears  now  that  one  or 
the  other  might  have  claimed  more  or  less  than 
he  did. 
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Bisph.  Eq.  §  189;  Bartiett  v.  Young,  68  N.  H. 
265. 

The  mistake  of  the  defendant's  agent— if  it 
was  a  mistake,  which  we  deny— in  supposing 
the  general  description,  *  'Mowe  lot, "  controlled, 
rather  than  the  particular  description,  was  & 
mistake  of  law,  from  which  equity  would  not 
have  relieved  the  defendant. 

2  Jones,  Mort  §  969. 

Neither  can  the  plaintiff  claim  any  advan- 
tage therefrom.  So  far  as  any  mistake  of  fact 
was  made  by  the  plaintiff  or  her  agent,  it  could 
have  occurred  only  through  their  own  careless 
ness  and  negligence;  and  to  relieve  from  such 
error  equity  will  not  interfere. 

Id.;  Bisph.  Eq.  §191. 

In  the  construction  of  written  instruments, 
no  technical  rules  of  construction  applicable 
to  all  cases  can  be  established.  The  intention 
in  each  case  is  to  be  determined  by  the  evi- 
dence bearing  on  the  question. 

Morse  v.  Morse,  58  N.  H.  891;  Houghton  v. 
Pattee,  58  N.  H.  826;  KimbaU  v.  Lanauter.  60 
N.  H.  264;  Brown  v.  Bartiettf  58  N.  H.  511; 
Rice  v.  Seaman's  Aid  Soc  56  N.  H.  191;  Crair- 
ford  v.  Parsons,  68  N.  H.  488, 1  New  Eng.  Rep. 
828. 

It  is  not  true  that  a  monument  controls  all 
other  terms  of  description.  The  case  is  similar 
to  Worihington  v.  Hylyer,  4  Mass.  196,  Where 
the  premises  are  described  as  a  homestead,  and 
the  particular  description  describes  entirely 
another  lot 

Bolt  v.  BurneU,  11  Mass.  168;  Warren  v. 
Cogswell,  10  Gray,  76;  Melvin  v.  Proprietors,  5 
Met.  15,  28. 
Mr.  William  L.  Foster,  for  plaintiff,  in 
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the  acceptance  of  the  quitclaim  deed  can 
be  regarded  (under  the  circumstances)  as  a  dis- 
charge or  cancellation  of  the  mortgage,  it  was 
obtained  through  a  mistake  of  fact  on  the  part 
of  the  plaintiff's  agent,  as  well  as  without  her 
authority.  In  such  a  case  the  discharge  or 
quitclaim  deed  may  be  cancelled,  and  the 
mortgage  may  be  foreclosed  as  a  subsisting 
lien;  and  it  would  seem  that  proceedings  inde- 
pendent of  the  plaintiff's  bill  in  equity  are  not 
essential  for  that  purpose,  even  if  the  court 
had  not  already  provided  for  amendment  or 
any  other  thing  necessary  to  afford  equitable 
relief. 

Freeholders  of  Middlesex  v.  Thomas,  20  N.  J. 
Eq.  89,  41-48;  Stover's  Adtnrs.  v.  Wood,  26  N. 
J.  Eq.  417;  2  Jones,  Mort  §966. 

Smith,  J.,  delivered  the  opinion  of  the 

court: 

The  deed  conveys  a  tract  of  land  known  as 
the  "Mowe  lot,"  bounded  easterly  "by  land  of 
George  Wilson. "  The '  'Shaw  lot"  lies  between 
the  Mowe  lot  and  the  Wilson  land,  so  that  the 
inquiry  is  whether  the  deed  includes  the  Shaw 
lot  The  other  lines  are  the  same  whether  the 
easterly  line  is  the  Shaw  lot  or  the  Wilson 
land. 

In  giving  construction  to  the  deed,  the  evi- 
dence competent  to  be  considered  is  the  lan- 
guage of  the  deed  and  the  surrounding  circum- 
stances at  the  time  of  its  execution,  mclndiag 
the  situation  of  the  parties  and  the  object  they 
had  in  view.  And  we  think,  upon  all  the  evi- 
dence, the  legal  construction  of  the  mortgage 
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is  that  It  includes  the  Shaw  lot.  The  bounda- 
ries include  it.  The  presumption  is  that 
David  Gilchrist  knew  he  owned  the  Mowe, 
Shaw,  and  Twombly  lots,  and  their  bounda- 
ries. It  is  more  probable  that  he  intended  to 
include  all  the  land  west  of  the  Wilson  land, 
and  extended  his  Mowe  lot  so  as  to  include  the 
Shaw  lot,  than  that  be  intended  to  exclude  the 
last-named  lot,  when  his  description  includes 
it.  And  it  is  more  probable  that  he  applied 
theMowe-lot  name— the  name  of  the  larger 
lot— to  both  lots,  than  that,  in  describing  the 
tend  he  intended  to  convey,  he  passed  over  the 
Shaw  lot  and  bounded  by  a  wrong  monument. 
If  the  Shaw  lot  is  excluded,  the  inconsistency 
of  bounding  the  Mowe  lot  on  the  Wilson  land 
cannot  be  explained  except  upon  the  theory 
that  a  mistake  was  made.  On  the  other  con- 
struction there  is  no  such  inconsistency.  The 
balance  of  probabilities  on  the  evidence  is  that 
the  boundaries  control. 

If  evidence  of  value  is  competent,  it  is  almost 
conclusive  that  Gilchrist  intended  to  include 
the  Shaw  lot,  because  his  object  in  giving  a 
mortgage  was  to  give  security,  and  with  the 
Shaw  lot  the  security  is  ample,  and  without  it, 
it  is  not  sufficient. 

In  taking  the  quitclaim  deed,  and  in  giving 
the  release,  the  case  finds  the  plaintiff's  attorney 
was  deceived,  and  that  the  deception  was  with- 
out fault  or  negligence  on  his  part.  This  was 
such  legal  fraud  as  to  set  free  the  release  and 
quitclaim  deed. 

The  finding  at  the  trial  term  in  regard  to  the 
Twombly  lot  was  warranted  by  the  evidence, 
and  no  question  of  law  is  presented  by  the 
facts  relating  to  that  lot. 

The  plaintiff  is  entitled  to  a  decree  for  fore- 
closure of  the  three  lots,  for  the  amount  equit- 
ably due.  This  involves  an  accounting  for 
the  rents  and  profits  of  the  Mowe  and  Twom- 
bly lots,  received  by  the  plaintiff. 

Gate  discharged. 

Blodgett  and  Carpenter,  J  J.,  did  not 

sit;  the  others  concurred. 
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Josephine  M.  BAILEY 
e. 

Edward  SWEENEY. 

A  railroavd  corporation  has  no  right, 
as  against  the  owner  of  the  soil,  to  rive 
away  hay  cat  by  its  servants  upon  land 
within  the  limits  of  its  location. 

(Sullivan  Decided  March  11. 1887 J 

N  defendant's  exceptions.  Judgment  for 
'  plaintiff. 

Trespass  and  trover  for  taking  and  carry- 
ing away  three  tons  of  hay.  Facts  found  by 
the  court. 

The  hay  in  question  was  cut  by  servants  of 
the  Sullivan  County  Railroad,  upon  land  with- 
in the  limits  of  its  location,  where  its  road 
crosses  the  plaintiff's  farm.  After  it  had  been 
cut  and  before  its  removal,  the  corporation  re- 
fused to  allow  the  plaintiff  to  take  it,  but  gave 
h  to  the  defendant,  one  of  their  servants,  who 
carried  it  away  to.  his  own  use.  The  rights 
and  title  of  the  corporation  in  the  land  where 
».  H. 


the  hay  was  cut  were  acquired  by  condemn- 
ing and  taking  it  for  railroad  purposes,  by 
legal  proceedings.  Due  precaution  against  fire, 
and  the  safe  operation  of  the  road,  required 
that  the  grass  and  bushes  growing  by  the  side 
of  the  track  should  be  cut  and  removed,  or 
burned  upon  the  ground.  The  court  found 
for  the  plaintiff,  and  the  defendant  excepted. 

Mc*sr8.  Alb  in  *  Martin,  for  defendant: 

The  plaintiff  could  not  remove  the  grass  af- 
ter it  was  cut,  without  entering  upon  the  rail- 
road's location.  If  she  could  enter  for  one 
purpose,  she  could  for  another.  Her  right  to 
recover,  as  stated  in  the  case,  is  based  upon 
the  ground  that  the  railroad  company  has  a 
mere  right  of  way,  and  that  she  can  therefore 
enter  and  remove  anything  that  may  chance 
to  be  growing  there.  She  apparently  claims 
that  she  has  the  same  right  in  this  land  that  an 
adjoining  landowner  has  in  a  common  high- 
way; but  such  cannot  be  the  case.  In  order 
to  enable  the  railroad  properly  to  protect  its 
passengers,  its  trainmen  and  other  servants, 
to  care  for  and  safely  transport  its  freight,  to 
guard  against  fire,  and  to  enable  it  properly  to 
discharge  the  important  responsibilities  which 
it  necessarily  assumes,  its  occupation  and  con- 
trol of  the  premises  can  be  nothing  short  of 
that  of  an  owner  in  fee. 

"If  that  interest  is  regarded  as  a  mere  servi- 
tude or  easement,  the  land  nevertheless  be- 
comes so  far  the  property  of  the  corporation 
that  its  right  is  exclusive  in  its  use  and  pos- 
session during  its  existence,  as  much  so  as  that 
of  the  owner  or  occupant  of  the  adjoining 
land.  Those  from  whom  the  land  was  taken 
retain  no  right  to  its  use  or  occupation 
for  pasturage  or  otherwise.  The  object 
for  which  it  is  appropriated  and  used 
is  wholly  inconsistent  with  such  right  on  the 
part  of  the  former  owner,  as  well  as  with  that 
security  to  itself  and  safety  to  the  public 
which  is  necessary  to  enable  tine  corporation  to 
enjoy  the  franchises  granted  by  its  charter." 

Hurd  v.  Rutland  £ B.  R.  R.  Go.  25  Vt.  121; 
Jaekeon  v.  Rutland  &  B.  R.  R.  Go.  Id.  159; 
Connecticut  <t  P.  R.  R.  R.  Co.v.  Holton,  82  Vt. 
48. 

"The  annoyance  from  dust,  occasioned  by 
removing  the  turf,  would  not  result  from 
cutting  the  herbage,  but  the  instances  in  which 
the  landowner  would  wish  to  remove  the  turf 
would  be  rare,  if  the  right  were  conceded; 
but  if  the  right  to  remove  the  herbage  be 
conceded,  a  large  part  of  the  adjoining  land- 
owners throughout  the  State  would  be  found 
at  the  proper  season,  within  the  lines  of  the 
roads,  with  their  hired  men,  tools,  and  perhaps 
teams,  for  the  purpose  of  taking  off  the  herb- 
age; and  the  detriment  to  the  railroad  com- 
pany, and  the  danger  to  teams  and  passengers, 
would  be  increased  a  thousandfold  in  the  lat- 
ter case  beyond  that  in  the  former." 

Troy  db  B.  R.  R.  Oo.  v.  Potter,  42  Vt.  285. 

"The  right  acquired  by  the  corporation, 
though  technically  an  easement,  yet  requires 
for  its  enjoyment  a  use  of  the  land  permanent 
in  its  nature  and  practically  exclusive." 

Eaten  v.  Boeton  db  M.  R.  R.  2  Gray,  580. 

We  presume  that  Blake  v.  Rich,  84  N.  H. 
282,  will  be  commented  upon  as  an  authority 
against  the  position  here  taken  by  us;  but  it 
should  be  borne  in  mind  that  that  case  was  de- 
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cided  thirty  years  ago,  when  railroads  were  in 
their  infancy  and  but  little  understood.  At 
that  time  but  few  trains  were  run,  few  passen- 
gers carried,  and  but  little  freight  transported, 
as  compared  with  the  present  time.  The  miles 
of  railroad  then  operated  in  this  State  were 
few  as  compared  with  the  present  time;  and 
the  danger  from  accident  was  correspondingly 
smaller  then  than  now. 

Mr.  Ira  Colby,  for  plaintiff: 

In  the  course  of  the  discussion  and  citation 
of  authorities  in  this  case,  the  defense  has 
substantially  abandoned  the  ground  that  the 
railroad  company  have  a  fee  in  the  land  taken. 
▲11  the  authorities  cited,  and,  indeed,  all  the 
authorities  on  the  subject,  treat  the  right  taken 
in  such  cases  as  an  easement,  an  incorporeal 
right  only,  the  fee  still  remaining  in  the  land 
owner.  It  is  so  treated  in  our  own  statutes 
and  decisions;  and  the  damages,  in  the  case  of 
a  railway,  and  the  mode  of  estimation,  are  the 
same  as  in  case  of  an  ordinary  highway. 

Gen.  Laws,  chap.  160. 

The  question  is  fully  discussed  and  decided 
in  Blake  v.  Rich,  84  N.  H.  283.  This  case  is 
cited  and  apparently  approved  in  Eaton  v.  B. 
C.  &M.R.R.  51  Vt  515. 

In  an  earlier  case.  Dearborn  v.  Boston,  C.  & 
M.  R.  R.  24  N.  H.  185,  that  being  an  appeal 
from  an  award  of  land  damages  by  railroad 
commissioners,  it  is  said  that  the  damages 
which  a  jury  are  to  find  in  such  case  are  the 
same  selectmen  would  assess  in  taking  land 
for  a  highway.  The  appraisals  in  all  cases 
hitherto  in  which  lands  have  been  taken 
for  a  railroad  have  undoubtedly  been  made 
with  reference  to  the  rules  established  by  our 
own  decisions.  It  seems,  therefore,  a  neces- 
sary conclusion  from  the  premises  that  in  case 
of  a  railroad,  as  well  as  that  of  the  ordinary 
highway,  the  right  of  property  in  the  trees 
and  herbage  upon  the  surface  of  the  land 
taken,  and  minerals  below  it,  remains  un- 
changed and  in  the  original  landowner. 

It  would  further  seem  to  follow,  and  to  be 
reasonable  and  just,  that,  whenever  the  rail- 
road company  find  it  necessary  to  remove  any 
of  these  things  valuable  to  the  landowner  for 
use,  from  their  limits,  it  would  be  their  duty 
to  deliver  them  to  the  owner  thereof,  and  not 
to  a  stranger.  And  so  it  has  been  held  in  all 
highway  cases. 

Baker  v.  Shephard,  24  N.  H.  208,  and  cases 
there  cited. 

On  this  point  there  is  no  ground  for  distinc- 
tion between  the  ordinary  highway  and  the 
railroad.  Such  disposition  would  be  without 
danger  or  hardship  to  the  company,  and  would 
In  no  way  interfere  with  its  possession  of  the 
land  within  its  lines.  In  the  case  under  con- 
sideration, the  plaintiff,  after  the  hay  was  cut 
and  lay  upon  the  ground,  asked  permission  to 
remove  it,  and  stood  ready  to  receive  it.  But 
the  railroad  company  refused  permission,  re- 
fused to  recognize  any  rights  in  the  plaintiff, 
and  gave  the  nay  in  question  to  the  defendant, 
one  of  its  workmen.  It  is  the  plainest  and 
most  obvious  matter  of  fact  that  neither  the 
Interest  nor  the  protection  of  the  railroad  com- 

Sany  in  any  view  required  or  justified  such 
l8position  of  the  plaintiff's  property.  The 
attempt  to  so  give  it  away  vested  no  right 
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thereto  in  the  defendant,  and  he  is  liable  for 
its  conversion  to  his  use. 

Allen,  «/.,  delivered  the  opinion  of  the 

court: 

The  Sullivan  County  Railroad,  whose  ser- 
vant the  defendant  is,  and  by  whose  direction 
and  gift  the  grass  was  taken  and  used,  assumes 
the  defense  of  the  case.  The  grass  grew  with- 
in the  limits  of  the  railroad,  upon  land  that 
had  been  a  part  of  the  plaintiff's  farm  and 
taken  for  railroad  purposes.  The  fee  in  the 
land  taken  for  a  railroad  remains  with  the  owner 
from  whom  the  land  was  taken.  The  railroad 
iias  the  possession  and  control  of  the  land  to 
use  for  constructing,  maintaining,  and  opera- 
ting a  railroad.  Blake  v.  Rich,  84  N.  H.  282. 
If  there  was  a  reasonable  necessity  for  the  de- 
fendant in  interest  to  remove  the  grass  for  the 
safety'  of  passing  trains,  or  as  a  precaution 
against  the  spread  of  fire,  for  the  damages 
from  which  the  railroad  is  liable,  it  was  not 
necessary  to  sell  or  give  away  the  grass;  nor 
did  its  possession  of  the  land  for  railroad  pur- 
poses entitle  it  to  appropriate  the  hay.  Chopin 
v.  Sullivan  R.  R.  89  N.  H.  564,  570;  Aldriek 
v.  Drury,  8  R.  I.  554;  Taylor  v.  New  York  & 
L.  B.  R.  R.  Co.  88  N.  J.  L.  28;  Pierce,  R  R 
160. 

If  the  safe  operation  of  the  railroad  and 
the  protection  of  its  business  made  it  ne- 
cessary to  exclude  the  plaintiff  from  the 
land  occupied  by  the  road,  there  is  nothing 
to  show  that  the  defendant  could  not  have  left 
the  grass  or  placed  it  where  the  plaintiff  could 
conveniently  have  taken  it.  Blake  v.  Shephard. 
24  N.  H.  208, 218.  The  servant  of  the  railroad, 
by  Its  direction,  appropriated  and  used  the 
grass  for  his  own  benefit;  and  this,  not  be- 
ing necessary  to,  or  having  any  connection 
with,  the  management  of  the  road,  was  a  con- 
version of  the  plaintiff's  property  by  the  de- 
fendant. 

Judgment/or  the  plaintiff. 

Clark,  J.,  did  not  sit;  the  others  concurred. 


LANE 
e. 

BARRON. 

A  declaration  against  a  surviving  part- 
ner as  indorser  of  a  note  may  be 
amended  by  the  addition  of  a  count 
against  him  as  an  individual  indorser. 

(Hillsborough  Decided  March  11, 1887.) 

CASE  reserved.  Discharged. 
Assumpsit.   Plea,  the  general  issue,  and 
the  Statute  of  Limitations. 

Replication,  a  new  promise  within  six  years. 
Facts  agreed. 

Meurt.  Sulloway  *  Topliff,  for  plain- 
tiff: 

The  defendant  cites  Crom  v.  Gannett,  89  N. 
H.  140,  142,  apparently  as  if  he  thought  it  aa 
authority  in  point.  He  doubtless  read  it  hast- 
ily. An  examination  of  that  case  and  the 
opinion  will  show  that  ifhas  not  the  slightest 
similarity  or  analogy  to  the  case  at  bar. 
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Meredith  Bridge  Sat.  Bank  v.  Ladd,  40  N. 
H.  472,  478,  is  directly  opposed  to  the  position 
of  the  defendant,  holding  it  to  be  a  question 
of  fact  whether  the  right  of  action  is  barred 
by  the  Statute  of  Limitations. 

Our  case  finds  a  new  promise  conceded  by 
the  defendant.  In  Cross  v.  Gannett  no  prom- 
ise had  been  made  for  more  than  fifteen  years. 
Could  dissimilarity  be  greater? 

Mestrs.  R.  E  .Walker  and  David  Cross, 
for  defendant: 

Ordinarily,  an  indorser  or  a  surety  on  a 
promissory  note  is  not  liable  to  the  holder, 
when  the  right  of  action  against  the  principal 
has  expired  or  has  been  discharged. 

Story,  Prom.  N.  §|  424,  425. 

"When  no  action  Ties  upon  the  mortgage  to 
foreclose  it,  in  order  to  apply  the  land  to  the 
payment  of  the  debt,  because  it  has  already 
been  so  applied  by  a  foreclosure,  the  plaintiff 
is  no  longer  entitled  to  commence  an  action 
upon  the  mortgage,  as  such,  within  the  mean- 
ing of  the  statute;  and  he  is  entitled  to  main- 
tain his  action  upon  the  notes,  after  it  would 
otherwise  be  barred,  only  so  long  as  he  has 
such  right  of  action  upon  the  mortgage." 

Ones  v.  Gannett,  89  N.  H.  140,  142;  Mere- 
dith Bridge  Bav.  Bank  v.  Ladd,  40  N.  H.  459. 

When  the  maker  of  a  note  goes  into  bank- 
ruptcy, it  may  be  that  the  holder,  being  bound 
by  the  bankruptcy  proceedings,  may  prove  his 
claim  and  receive  the  percentage  without  dis- 
charging the  indorser;  because  the  maker's 
discharge  is  not  brought  about  by  the  volun- 
tary act  of  the  holder. 

Story,  Prom.  N.  §428. 

But  in  Phelps  v.  Borland,  87  N.  Y.  Sup.  Ct. 
371,  the  acceptor  of  a  bill  was  decreed  a  bank- 
rupt in  England,  where  his  discharge  was  an 
extinguishment  of  the  debt,  and  the  holder,  a 
resident  of  New  York,  proved  his  claim  there 
and  received  the  percentage;  it  was  held  that  the 
drawer,  in  New  York,  was  discharged.  It  was 
in  consequence  of  the  voluntary  act  of  the  hold- 
er that  the  discharge  of  the  acceptor  became 
the  discharge  of  the  drawer. 

Gardner  v.  Oliver,  11  Barb.  559,  585. 

The  Statute  of  Limitations  is  a  bar  to  an  ao- 
tion  on  a  promissory  note,  brought  by  the 
payee  against  the  maker,  although  the  former, 
after  the  expiration  of  six  years  from  the  time 
the  note  became  payable,  paid  the  amount  of 
it  to  his  indorsee,  and  thus  became  repossessed 
of  it  This  statement  of  the  law  is  fully  sus- 
tained by— 

Woodruff  v.  Moore,  8  Barb.  171;  Turner  v. 
McCartor,  42  Ga.  491,  498;  Williams  v.  Durst, 
25  Tex.  667,  679;  Kennedy  v.  Carpenter,  2 
Whart.  844;  Cowley  v.  Dunlops,  7  T.  R.  505, 
568;  Wood,  Lim.  821,  822. 

Having  deprived  the  defendant  of  a  right 
which  he  had,  he  ought  not  to  be  allowed  to 
make  the  defendant  suffer  on  that  account. 
It  will  not  be  contended  that  his  promise 
amounted  to  a  promise  by  the  makers. 

Buekminster  v.  Wright,  59  N.  H.  153;  Whip- 
ple v.  Stevens,  22  N.  H.  219,  226. 

It  is  not  merely  a  matter  of  intention  on  the 
Part  of  the  mortgagee;  it  is  an  absolute  pre- 
sumption that  he  has  opened  the  foreclosure. 

Deming  v.  Comings,  11  N.  H.  474;  Batchelder 
v.  Bobinson,  6  N.  H.  12;  Gould  v.  White,  26  N. 
s-  H.  N.  E.  R. ,  v.  rv.  19 


H.  178;  Green  v.  Cross,  45  N.  H.  577;  Moore  v. 
Beasom,  44  N.  H.  215. 

After  selling  the  estate,  the  presumption  that 
the  mortgagee  was  willing  to  regard  the  land 
as  payment  of  the  debt  is  as  reasonable  and 
equitable  as  the  presumption  that  the  mort- 
gagor, after  foreclosure,  is  willing  to  lose  the 
land  for  the  debt,  or  the  presumption  that  the 
receipt  of  money  from  the  mortgagor  after 
foreclosure  is  a  waiver  of  the  foreclosure,  so 
long  as  the  title  to  the  estate  remains  in  the 
mortgagee. 

Perry  v.  Barker,  8  Ves.  527;  8.  C.  18  Ves. 
198;  Das/iwood  v.  Blythway,  1  Eq.  Cas.  Abr. 
817;  Lockhart  v.  Hardy,  9Beav.  849;  Andrews 
v.  Seotton,  2  Bland,  666. 

In  Connecticut,  foreclosure  was  held  to  be  a 
discharge  of  the  debt  (going  farther  than  we 
claim)  in — 

MeEwen  v.  Welles,  1  Root,  202;  Derby  Bank 
v.  London,  8  Conn.  62;  Goddard  v.  Belden,  7 
Conn.  515. 
Mr.  J.  L.  Spring,  also  for  defendant: 
"If  the  creditor, on  his  bill  in  equity,  has  a  de- 
cree to  foreclose,  and  nothing  more,  he  is 
held  to  have  obtained  that  kind  of  satisfaction 
of  his  claim  for  which  he  stipulated."  "And 
if  he  has  placed  it  out  of  the  mortgagor's  power 
to  redeem,  by  aliening  the  estate  after  the  de- 
cree, he  will  be  perpetually  barred  from  pro- 
ceeding on  the  bond." 

Andrews  v.  Seotton,  2  Bland,  666;  MeEwen  v. 
Welles,  1  Root,  202;  Derby  Bank  v.  London,  8 
Conn.  62;  Perry  v.  Barker,  18  Ves.  197;  S.  C.  8 
Ves.  528;  Lockhart  v.  Hardy,  9  Beav.  849;  Stat. 
1888;  Goddard  v.  Selden,  7  Conn.  515. 

Doe,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  sued  as  indorser  of  notes 
which,  within  six  years,  he  promised  to  pay. 
The  notes  were  payable  to  a  firm  of  which  he 
was  a  member,  and  were  indorsed  by  the  firm 
and  aleo  by  him.  If  the  action  is  brought 
against  him  as  surviving  partner,  another 
count,  declaring  against  him  as  an  individual 
indorser,  will  justly  dispose  of  the  question  of 
the  capacity  in  which  he  made  the  new  prom- 
ise. The  plaintiff's  foreclosure  of  the  mort- 
gage by  which  the  notes  were  secured  was  a 
payment  to  the  amount  of  the  value  of  the 
land.  Dearborn  v.  Nelson,  61 N.  H.  249;  Fletch- 
er v.  Chamberlin,  61  N.  H.  488.  The  value  is 
a  matter  of  fact  to  be  determined  at  the  trial 
term.  The  debt  is  not  barred  by  the  Statute 
of  Limitations.  There  is  nothing  to  avoid  the 
new  and  absolute  promise. 
Case  discharged. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


John  P.  BALL 

e. 

GRANITE  STATE  MUTUAL  AID  ASSO- 
CIATION. 

1.  A  mutual  aid  association  may  waive 
a  condition  in  its  certificate  of  mem- 
bership or  policy,  that  the  same  shall 
be  void  if  any  untrue  answers  have 
been  given  to  questions  in  the  applioa- 
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tion,  although  the  contract  contains  an 
express  warranty  by  the  applicant  that 
the  answers  are  true. 

2.  It  will  be  such  a  waiver,  i£,  with  know- 
ledge that  the  applicant  has  catarrh, 
and  (or  many  years  nas  been  subject  to 
a  catarrhal  cough,  the  association  ac- 
cepts the  premium  and  issues  a  policy, 
although  the  applicant,  in  answer  to 
direct  questions  in  the  application,  with- 
out intending  to  misrepresent  the  facts 
or  deceive  the  association,  stated  that 
he  had  no  disease  of  t  he  throat  or  lungs, 
and,  to  the  best  of  his  knowledge  and 
belief,  no  other  disease,  when,  as  he 
knew,  he  had  catarrh,  by  which  both 
his  throat  and  lungs  were  more  or 
less  affected  and  his  health  impaired. 

8.  By  continuing  to  receive  from  the 
member  his  annual  dues  and  assess- 
ments, with  such  knowledge,  the  asso- 
ciation is  estopped  to  set  up  the  con- 
dition in  its  policy,  or  the  warranty 
of  the  member  as  to  the  truth  of  his 
answers,  as  a  defense  to  an  action  on 
the  policy. 

(Cheshire  Decided  March  11, 1887.) 

ON  defendant's  exceptions.   New  trial. 
The  case  is  stated  in  the  opinion. 
Messrs.  Batchelder  Jb  Faulkner,  and 
E.  M.  Forbes,  for  defendant: 

The  application  and  certificate,  by  the  ex- 
press language  contained  in  each,  constitute 
one  entire  contract  between  the  parties.  In 
this  contract  the  applicant  unequivocally 
agreed  that  his  application  was  a  warranty  of 
the  truth  of  the  statements  therein  contained. 
The  word  "warranty"  is  expressly  used  by  the 
contracting  parties,  and,  by  every  rule  for  the 
construction  of  written  agreements,  the  par- 
ties must  be  held  to  intend  what  the  plain 
meaning  of  the  terms  used  imports.  The  lan- 
guage of  the  contract  is  neither  ambiguous 
nor  uncertain.  The  interrogatories  in  the  ap- 
plication are  clear,  definite,  and  related  to  mat- 
ters wholly  within  the  applicant's  knowledge; 
they  admitted  only  of  direct  and  definite  an- 
swers; and  the  applicant's  answers  to  questions 
18  and  16  A,  being  simple  negatives,  were  as 
direct  and  definite  as  could  be  made  by  him. 
There  was  nothing,  then,  in  the  contract  for 
the  court  or  jury  to  give  construction  to;  and, 
the  untruthfulness  of  the  answers  being  con- 
ceded, the  defendant  was  entitled  to  judgment. 

Dwight  v.  Germania  L.  Int.  Co.  4  Cent. 
Rep.  529. 

But  in  cases  where  the  term  "warranty"  is 
not  expressly  used,  and  the  application  is  re- 
ferred to  in  the  policy,  and  by  express  terms 
made  a  part  of  it;  or  where  the  application  is 
declared  to  be  the  basis  upon  which  the  con- 
tract is  made;  or  where  the  policy  is  declared 
to  be  issued  upon  the  faith  of  the  application, 
—the  contract  must  be  construed  as  a  contract 
of  warranty. 

Miles  v.  Connecticut  Mut.  L.  Int.  Co.  8 
Gray,  682;  Eeltey  v.  Universal  L.  Int.  Co.  85 
Conn.  225;  Cushman  v.  United  States  L.  Int. 
Co.  70  N.  Y.  72;  New  York  L.  Int.  Co.  v. 
JFletcher,  117  U.  8.  519  (Bk.  29,  L.  ed.  984); 
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Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  494; 
Caeenove  v.  Britith  Eg.  Int.  Co.  6  C.  B.  N.  8. 
487;  Fowket  v.  Manchester  Astur.  Co.  SB.  St 
8.  917;  Scealet  v.  Scanlan,  6  Ir.  L.  867;  Jef- 
fries v.  Economical  Mut.  L.  Int.  Co.  22  Wall. 
47  (89  U.  8.  bk.  22,  L.  ed.  888);  JEtna  L.  Int, 
Co.  v.  France,  91  U.  S.  510  (Bk.  28.  L.  ed. 
401);  Dwight  v.  Qermania  L.  Int.  Co.  supra. 

But  even  if  the  contract  in  this  case  should 
be  held  not  to  be  a  contract  of  strict  warranty, 
but  one  entered  into  upon  the  (aith  of  the 
statements  and  declarations  made  in  the  appli- 
cation, the  legal  conclusion  must  be  the  same. 

Campbell  v.  New  England  Mut.  Life  Int.  Co. 
98  Mass.  881.  See  also  Vote  v.  Eagle  L.  A  H. 
Int.  Co.  6  Cush.  42;  McCoy  v.  Metropolitan  L 
Int.  Co.  188  Mass.  85;  Day  v.  Mut.  Ben.  L 
Int.  Co.  1  McArthur,  41;  8.  C.  29  Am.  Rep. 
565. 

The  plaintiff  predicates  his  brief  upon  the 
physician's  certificate,  which  found  its  way 
into  this  case  because  it  was  upon  the  back  of  a 
piece  of  evidence  introduced  by  him  at  the 
trial.  Nothing  was  submitted  to  the  jury  upon 
which  this  certificate  had  any  bearing  as  evi- 
dence. The  jury  was  not  so  instructed  as  to 
give  it  any  occasion  to  consider  this  certificate 
as  evidence;  the  court  was  not  requested  to 
so  instruct  the  jury  as  to  make  the  certificate 
evidence;  and  the  plaintiff  took  no  exception 
to  the  instructions  which  were  given.  Hence, 
under  rule  54,  this  Isolated  piece  of  evidence, 
even  if  correctly  reported,  is  not  properly  be- 
fore the  court;  any  more  than  would  be  the 
stenographer's  minutes  of  the  testimony  of  any 
witness  who  was  called  at  the  trial. 

There  is  no  room,  under  the  contract  of  in- 
surance, to  consider  the  question  whether  the 
applicant  misstated  the  facts  with  fraudulent 
intent,  or  from  carelessness— which  amounts  to 
legal  fraud.  The  effect  upon  the  company  k 
the  same,  and  the  only  questions  are:  Did 
Ball  make  the  statements?  and.  Were  they 
true?  while  the  instruction  to  the  jury  sub- 
mitted the  question  of  actual  fraud  only. 

May.  Ins.  2d  ed.  §  800;  Dwight  v.  German* 
Life  Int.  Co.  4  Cent.  Rep.  529;  HartweU  v. 
Alabama  Gold  Life  Int.  Co.  89  Am.  Rep.  294; 
8.  C.  88  La  Ann.  1858;  Thornton  v.  Weens.  » 
Moak's  Eng.  Rep.  228;  8.  C.  H.  L.  9  App. 
Cas.  671. 

Messrs.  Alb  in  4b  Martin,  for  plaintiff: 
As  to  construction  of  warranties  in  a  policy 
of  insurance,  see — 
Bliss,  Life  Ins.  2d  ed.  §  55,  p.  80. 
As  to  waiver  and  estoppel,  see — 
Halt  v.  Union  Mut.  F.  Int.  Co.  82  N.  H. 
299;  Anton  v.  Winnesheik  Int.  Co.  28  Iowa, 
84;  Miller  v.  Mut.  Ben.  L.  Int.  Co.  81  Iowa, 
216;  Benin  v.  Connecticut  Mut.  L.  Int.  Co.  33 
Conn.  244;  Ames  v.  New  York  Union  Int.  Co. 
14  N.  Y.  258;  Frost  v.  Saratoga  Mut.  Int.  Co. 
5  Den.  154;  Commercial  Int.  Co.  v.  SpanknebU, 
52111.  58;  Masters  v.  Maditon  County  Mut.  Int. 
Co.  11  Barb.  624;  Combt  v.  Hannibal  8am.  A  Int. 
Co.  48  Mo.  148;  North  American  F.  Int.  Co.  v. 
Throop,  22  Mich.  146;  People's  Int.  Co.  v. 
Spencer,  58  Pa.  858;  Campbell  v.  Merchants  4 
Farmert  Mut.  F.  Int.  Co.  87  N.  H.45;  Whedsr 
v.  Tradert  Int.  Co.  1  New  Eng.  Rep.  319; 
MuUin  v.  Vermont  Mut.  F.  Int.  Co.  2  New  Eng. 
Rep.  488. 
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Clark,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  debt  upon  a  certificate 
of  membership  iasued  to  Alvin  W.  Ball,  dated 
November  80,  1888,  wherein  the  defendant 
agreed  to  pay  to  the  plaintiff  if  living,  if  not, 
to  the  heirs  at  law  of  Alvin  W.,  "within  sixty 
days  after  due  proofs  of  the  death  of  said 
member,  a  sum  equal  to  the  amount  received 
from  one  death  assessment,  but  not  to  exceed 
$5,000,  provided  said  .member  continues  to  ob- 
serve and  comply  with  the  covenants  and  con- 
ditions specified  in  this  certificate  during  his 
life;  otherwise,  the  membership,  with  all 
moneys  paid  to  the  association,  and  all  claims 
against  the  same,  shall  be  forfeited,  and  this 
certificate  shall  be  null  and  void."  There  was 
a  verdict  for  the  plaintiff  for  $6,278.  28. 

The  certificate  of  membership  upon  which 
the  action  is  founded  declares  that  It  is  issued 
and  accepted  under  the  covenants  and  condi- 
tions "that  no  misrepresentations  have  been 
made;  no  untrue  answers  given  to  the  questions 
contained  in  the  application,  which  is  hereby 
made  a  part  of  this  certificate  and  a  warranty 
on  the  part  of  the  said  member  and  the  benefi- 
ciary; no  facts  suppressed;  and  no  fraud  or 
deception  used  by  the  said  member  calculated 
to  deceive  or  mislead  the  agent  or  officers  of 
the  association."  The  application  contained 
the  following  clause:  "It  is  hereby  agreed 
that  the  above  and  foregoing  application, 
with  the  declarations  and  statements  therein 
made,  shall  form  the  basis  of  the  contract  by 
and  between  the  above-named  applicant  and 
the  Granite  State  Mutual  Aid  Association;  and 
if  any  of  these  statements  and  answers  therein 
made  are  untrue  and  false,  or  any  facts 
touching  the  health  of  the  applicant  are  con- 
cealed, or  any  statements  or  untrue  answers 
made  tending  to  deceive  the  association;  or  if 
the  applicant  neglects  to  pay  any  of  the  as- 
sessments or  annual  payments,  *  *  *  that 
then,  in  either  event,  this  contract  shall  become 
null  and  void,  and  all  moneys  which  shall 
have  been  paid  shall  be  forfeited,  and  the  poli- 
cy issued  to  the  applicant  hereupon  shall  not 
be  binding  upon  the  association." 

In  answer  to  questions  contained  in  the 
application,  Ball  stated  that  he  had  never 
been  afflicted  with  any  disease  of  the  lungs 
or  throat,  and  that  he  was  then  free  from 
all  diseases  and  complaints,  to  the  best  of 
his  knowledge  and  belief.  It  is  conceded 
that  these  answers  were  untrue,  and  that 
Ball  then  had,  and  for  several  years  had, 
to  his  knowledge,  had,  a  disease  called  the  ca- 
tarrh, by  which  both  his  throat  and  lungs  were 
more  or  less  affected  and  his  health  impaired. 
Unless  these  facts  are  controlled  or  modified 
by  other  circumstances,  the  contract  of  insur- 
ance was  void.  The  statements  of  Ball  in  an- 
swer to  the  inquiries  in  the  application  con- 
cerning bis  health,  whether  they  are  regarded 
as  warranties  or  representations,  were  made 
conclusively  material  by  the  express  agreement 
of  the  parties;  and  the  policy  was  to  be  void  if 
they  were  untrue;  and  it  being  conceded  that 
they  were  untrue,  the  forfeiture  contemplated 
by  the  agreement  necessarily  follows,  unless  it 
has  been  waived.  May,  Ins  §  206;  Jeffrie*  v. 
Economical  Mut.  L.  Int.  Co.  22  Wall.  47  (80 
U.  8.  bk.  22,  L.  ed.  888);  uEtna  L.  Int.  Co.  v. 
K.  H. 


France,  01 U.  S.  510 (Bk.  23,  L.  ed.  401);  Footv. 
jEtna  L.  Int.  Co.  of  Hartford,  61  N.  Y.  571; 
Barteau  v.  Phoenix  Mut.  L.  Ins.  Co.  67  N.  Y. 
505;  Price  v.  Phanix  Mut.  L.  Int.  Co.  17  Minn. 
407;  Day  v.  Mut.  Ben.  L.  Int.  Co.  1  McArthur, 
41;  &  G  20  Am.  Rep.  565;  Vote  v.  Eagle  L. 
&  H.  Int.  Go.  6  Cush.  42;  Milet  v.  Connecticut 
Mut.  L.  Int.  Co.  8  Gray,  580;  Campbell  v.  New 
England  Mut.  L.  Int.  Co.  08  Mass.  881;  Lowell 
v.  Middletex  Mut.  F.  Int.  Go.  8  Cush.  127; 
HartweU  v.  Alabama  Gold  L.  Int.  Go.  88  La 
Ann.  1858  ;  8.  G.  20  Am.  Rep.  204;  Thornton  v. 
Weemt,  H.  L.  0  App.  Cas.  671;  8.  C.  86  Moak's 
Eng.  Rep.  228. 

But  it  appears  that,  in  addition  to  the  state- 
ments and  answers  of  Ball,  the  application  con- 
tained the  certificate  of  the  examining  physi- 
cian, in  which  he  stated  that  Ball  had  catarrh, 
and  had  been  subject  to  a  catarrhal  cough  for 
many  years,  and  that  he  considered  him  a  me- 
dium risk.  This  certificate,  furnished  by  Ball 
as  a  part  of  his  application,  and  containing  a 
true  statement  of  the  condition  of  his  health, 
was  before  the  officers  of  the  association  when 
they  accepted  the  risk,  received  the  premium, 
and  issued  the  policy.  It  was  issued  with  the 
knowledge  on  the  part  of  the  association  that 
the  answers  of  Ball  were  not  true  in  every  par- 
ticular, if  the  certificate  of  the  examining  phy- 
sician was  correct;  and,  under  instructions  that 
the  plaintiff  could  recover,  although  Ball  knew 
of  the  disease,  if  he  made  the  answers  acci- 
dentally and  with  no  intention  to  misrepresent 
the  facts  or  to  deceive  the  defendant,  the  jury 
have  found  by  their  verdict  that  there  was  no 
intentional  concealment  or  misrepresentation 
on  the  part  of  Ball. 

It  is  not  to  be  assumed  that  the  association 
issued  and  received  the  premiums  and  assess- 
ments upon  a  policy  which  they  knew  to  be 
worthless  to  the  holder;  and  the  acceptance  of 
the  risk  with  knowledge  that  Ball  had  catarrh, 
and  had  been  subject  to  a  catarrhal  cough  for 
years,  must  be  regarded  either  as  an  admission 
that  catarrh  was  not  such  a  disease  of  the  lungs 
or  throat  as  was  contemplated  in  the  applica- 
tion, or  as  a  waiver  of  the  condition  that  the 
inaccurate  answers  of  Ball  should  avoid  the 
contract.  Issuing  the  policy,  with  knowledge 
of  the  actual  condition  of  the  health  of  the  in- 
sured, was  a  waiver  of  the  condition  making 
an  Inaccurate  statement  as  to  his  health  an 
avoidance  of  the  policy.  And  by  treating  the 
contract  of  insurance  as  valid  and  subsisting, 
by  making  and  receiving  subsequent  assess- 
ments upon  it  with  full  knowledge  of  all  the 
facts,  the  defendant  is  estopped  to  avoid  it  for 
erroneous  statements  in  the  application.  Ap- 
pleton  v.  Phoenix  Mut.  L.  Int.  Co.  50  N.  H.  541; 
Hadley  v.  N.  H.  F.  Int.  Co.  55  N.  H.  110; 
Barnes  v.  Union  Mut.  F.  Int.  Co.  45  N.  H.  21; 
Horn  v.  Cole,  51  N.  H.  287;  Globe  Mut.  L.  Int. 
Co.  v.  Wolff,  05  U.  8.  826  (Bk.  24,  L.  ed.  887); 
Van  Schoick  v.  Niagara  F.  Int.  Co.  68  N.  Y. 
484,  486;  Morrison  v.  Wisconsin  Odd  FeOowt 
Mut.  L.  Int.  Co.  50  Wis.  168. 168;  Schwartbach 
v.  Ohio  VaUey  Protective  Union,  25  W.  Va. 
622.  665,  666. 

The  case  finds  that  there  was  no  evidence 
tending  to  show  the  amount  received  from  one 
death  assessment;  and,  subject  to  exception, 
the  Jury  were  instructed  to  return  a  verdict  for 
$5,000,  with  interest  after  sixty  days  from  the 
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proof  of  Ball's  death,  in  case  they  found  for 
the  plaintiff.  This  was  error.  The  plaintiff 
was  entitled  to  a  sum  equal  to  the  amount  re- 
ceived from  one  death  assessment.  If  there 
was  no  evidence  to  show  what  that  sum  was, 
he  could  recover  only  nominal  damages.  The 
condition  in  the  policy  that  the  sum  recovered 
should  not  exceed  $5,000,  was  no  evidence 
that  the  sum  received  from  one  death  assess- 
ment would  amount  to  $5,000. 
New  trial. 

Carpenter,  J.,  did  not  sit;  the  others  con- 
curred. 


JONES  et  al. 

v. 

.  SURPRISE.* 

1.  The  sale  of  intoxicating  wines  is  pro- 
hibited by  Gen.  Laws,  chap.  109,  $5 13. 

2.  A  person  who  solicits  or  takes  orders 
for  spirituous  liquors  in  this  State,  to  be 
delivered  at  a  place  without  this  State, 
knowing,  or  having  reasonable  cause  to 
believe,  that,  if  so  delivered,  the  same 
will  be  transported  to  this  State  and 
sold  in  violation  of  the  laws  thereof,  can- 
not recover  the  price  of  such  liquors  in 

.  the  courts  of  this  State,  although  the 
sale  may  be  lawful  in  the  State  where 
it  takes  place. 

8.  The  rule  of  comity  does  not  require  a 
people  to  enforce  in  their  courts  of  jus- 
tice any  contract  which  is  injurious  to 
their  public  rights,  or  offends  their  mor- 
als, or  contravenes  their  policy,  or  vio- 
lates public  law. 

4.  Comity  will  not  extend  the  remedy 
afforded  by  the  laws  of  this  State  to  en- 
force a  contract  valid  in  the  State  or 
country  where  it  is  made,  when  it  is 
tainted  by  the  illegal  conduct,  within 
this  State,  of  the  party  seeking  to  enforce 
it. 

(Merrimack  Decided  March  11,  1887.) 

CASE  reserved.  Judgment  for  defendant. 
Assumpsit  to  recover  a  balance  due  for  the 
sale  of  wines  and  spirituous  liquors.  Plea,  the 
general  issue,  with  a  brief  statement  that  the 
contract  was  void  under  Gen.  Laws,  chap.  109, 
§18. 

Facts  found  by  the  court:  The  plaintiffs 
were  liquor-dealers  in  Boston,  ana  the  de- 
fendant a  saloon-keeper  in  Suncook,  at  the 
time,  of  the  sale  of  the  liquors  in  suit.  The 
plaintiffs'  agent  solicited  orders  for  the 
liquors,  in  the  defendant's  saloon,  and  for- 
warded the  orders  to  the  plaintiffs  in  Boston, 
having  no  authority  to  make  a  contract  for 
their  sale.  He  informed  the  defendant  that 
the  liquors  would  be  delivered  to  him  at  the 

Slain  tiffs'  storerooms  in  Boston.   When  he  so- 
cited  the  orders  he  had  no  knowledge  of  the 
provisions  of  Gen.  Laws,  chap.  109,  §  18,  and 


*  See  State  v.  O'Nett  (VU,1  New  Eng.  Rep.  775; 
Re  Liquor*  of  Young  &  Lion  (R.  I.),  1  New  Eng.  Rep. 
813;  WtU  v.  Golden  (Mass.),  2  New  Eng.  Rep.  235; 
Fisher  v.  Lord  (N.  H.).  2  New  Eng.  Rep.  285;  State  v. 
Banerman  (Conn.),  2  New  Eng.  Rep.  827. 


did  not  intend  the  violation  of  any  law  of  this 
State.  He  knew  at  the  time  of  the  sale  that 
the  defendant  bought  for  the  purpose  of  sell- 
ing in  violation  of  law.  The  liquors  were  de- 
livered to  carriers  in  Boston,  for  the  defendant, 
and  he  paid  the  cost  of  transportation  from 
Boston  to  Suncook,  where  he  received  them. 
Their  sale  was  authorized  by  the  law  of  Massa- 
chusetts. 

The  plaintiffs  claimed  that  the  sale  being 
valid  by  the  law  of  Massachusetts,  the  law  of 
this  State  prohibiting  the  taking,  or  solicits 
ing,  of  orders  did  not  invalidate  it.  They  fur- 
ther claimed  that,  as  the  statute  prohibits  the 
taking  of  orders  for  spirituous  or  distilled 
liquors  only,  they  can  recover  for  the  wines. 
There  was  evidence  tending  to  show  that  the 
wines  were  intoxicating. 

Messr*.  Bingham  A  Mitchell,  and  E.  F. 
Jones,  for  plaintiffs: 

"  This  statute  does  not  repeal  or  abolish  the 
common  law  existing  and  recognized  here  at 
the  time  of  its  passage,  by  virtue  of  which 
contracts  of  this  kind  are  enforced.  The  omis- 
sion of  the  Legislature  to  declare  such  con- 
tracts nonenforceable  is  a  recognition  of  the 
continuance  of  the  common-law  rule  of  Bill  v. 
Spear,  50  N.  H.  268,  and  similar  cases." 

Th is  is  a  Massac h  usetts  contract.  The  goods 
were  there  delivered  by  the  plaintiffs,  and  ac- 
cepted by  the  defendant; — the  delivery  to  and 
acceptance  by  the  common  carrier  being,  in 
law,  a  delivery  to  and  acceptance  by  the  de- 
fendant. 

Corning  v.  Abbott,  54  N.  H.  469;  Boothby  v. 
Plaitted,  51  N.  H.  486;  Butler  v.  Northumber- 
land, 60  N.  H.  88:  Garland  v.  Lane.  46  N.  H. 
248;  Banchor  v.  Warren,  88  N.  H.  188;  Smith 
v.  Smith,  27  N.  H.  244;  Wooleey  v.  Bailey,  27 
N.  H.  219. 

"  The  law  of  the  contract  travels  with  it 
wherever  the  parties  thereto  are  to  be  found, 
and  into  whatever  forum  resort  is  had  for  its 
enforcement." 

Oreen  v.  Collin*.  8  Cliff.  494-607  ;  8tory, 
Conf.  L.  §  242;  Hill  v.  Spear.  60  N.  H.  268, 
and  cases  cited;  Coming  v.  Abbott,  64  N.  H. 
469. 

The  whole  system  of  agencies,  of  purchases 
and  sales,  of  mutual  credits,  and  of  transfers 
of  negotiable  instruments,  rests  on  this  founda- 
tion; and  in  sustaining  the  principle  there 
seems  to  be  a  unanimous  consent  of  all  courts 
and  jurists,  foreign  and  domestic. 

Smith  v.  Godfrey,  28  N.  H.  881. 

"  If  an  order  for  intoxicating  liquors  is  given 
by  a  person  in  A  to  an  agent  of  a  dealer  who 
has  a  license  to  sell  such  liquors  in  B,  and  re- 
ceived by  the  agent  subject  to  his  principal's 
approval,  and  the  liquors  which  were  sold  on 
credit  are  put  up  by  the  seller,  marked  with  the 
buyer's  name,  directed  to  him  at  A,  and  deliv- 
ered to  the  carrier  in  B,  it  is  a  sale  of  liquors 
in  B." 

Frank  v.  Hoey,  128  Mass.  263;  SortvxO  v. 
Hughe*,  1  Curtis,  244. 

"  These  statutes,  being  all  penal  In  their 
character,  are  to  be  construed  strictly.  The 
fair  and  obvious  meaning  of  the  words  is  un- 
doubtedly to  be  given  to  them,  and  the  inten- 
tion of  the  Legislature,  as  expressed,  is  to  be 
carried  into  effect;  but  they  are  not  to  be 
strained  to  embrace  by  implication  subjects  not 
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clearly  within  the  obvious  meaning  of  the 
words  employed." 

Jones  v.  Berry,  88  N.  H.  211. 

To  convey  their  intention  and  accomplish 
such  purpose,  the  Legislature  of  Massachusetts 
employed  the  following  language:  "  No  action 
of  any  kind  shall  be  had  or  maintained  in  any 
court  for  the  price  of  any  liquor  sold  in  any 
other  "Stale  for  the  purpose  of  being  brought 
into  this  Commonwealth,  to  be  here  kept  or 
sold  in  violation  of  law." 

Gen.  Stat.  Mass.  chap.  88,  §  61. 

Even  under  the  clear  and  comprehensive 
terms  of  this  statute,  the  court  of  Massachu- 
setts held  that  "  the  purchaser  of  intoxicating 
liquors  sold  contrary  to  Stat  1882,  chap.  822, 
may  maintain  an  action  for  a  wrongful  taking 
of  them  from  his  possession,  notwithstanding 
§  19  of  that  statute." 

Break  v.  Adams,  8  Gray,  589:  Fisher  v.  Me- 
Oirr,  1  Gray,  46:  Orcutt  v.  Nelson,  1  Gray, 
541. 

In  Orcutt  v.  Nelson,  supra,  Shaw,  Ch. 
J.,  after  stating  the  limits  of  this  statute,  says: 
"  It  cannot  be  presumed  that  the  Legislature 
intended  to  extend  their  prohibition  beyond 
this,  and  give  the  enactment  an  extraterritorial 
operation,  to  prohibit  and  vacate  pales  made 
out  of  its  territorial  jurisdiction." 

It  was  a  matter  or  well-understood  judicial 
history  at  that  time,  that  such  contracts  were 
recognized  by  and  enforceable  in  our  courts. 

Corning  v.  Abbott,  54  N.  H.  469;  Boothby  v. 
PlaiMled,  51  N.  H.  486;  Hill  v.  Spear,  SON.  H. 
258;  Butler  v.  Northumberland,  50  N.  H.  88; 
Banehor  v.  Warren,  88  N.  H.  188;  Smith  v. 
Snilh,  27  N.  H.  244;  Woolsey  v.  Bailey.  27  N. 
H.  219;  Qassett  v.  Godfrey,  26  N.  H.  415. 

It  was  also  then  well  settled  that  "  the  fact 
that  the  plaintiffs  were  informed  or  believed 
that  the  defendants  were  intending  to  sell  the 
liquors  in  violation  of  the  laws  of  New  Hamp- 
shire, at  the  time  of  the  sale,"  would  not  avoid 
the  sale. 

Corning  v.  Abbott,  54  N.  H.  471;  Hill  v. 
Spear,  50  N.  H.  258,  and  cases  there  cited. 

Even.  Vermont,  notwithstanding  the  ex- 
tremes to  which  the  people  and  courts  of  the 
State  have  sometimes  gone  on  the  liquor  ques- 
tion, has  adhered  to  this  principle. 

McConihe  v.  McMann,  27  Vt.  95;  Gaylor  v. 
Roragen,  82  "Vt.  110;  Tuttle  v.  Holland,  48  Vt. 
512.  See  also  Webber  v.  Donnelly,  88  Mich.  469 ; 
Green  v.  CoUins,  8  Cliff.  494 

The  general  words  of  an  Act  are  not  to  be 
so  construed  as  to  alter  the  previous  policy  of 
the  law,  unless  no  sense  or  meaning  can  be 
applied  to  those  words  consistently  with  the 
intention  of  preserving  the  existing  policy  un- 
touched. 

Wilberf.  Stat.  L.  p.  20. 

In  Jones  v.  Berry,  88  N.  H.  209,  it  was  held 
that  "  the  statute  which  subjects  to  a  penalty 
every  peddler  or  other  person  going  from  place 
to  place,  carrying  to  sell,  or  exposing  for  sale, 
any  goods  without  license,  does  not  render  ille- 
gal a  sale  made  by  such  peddler  or  other  per- 
son without  license;  and:  the  price  of  goods 
thus  sold  may  be  recovered  by  suit." 

To  the  same  effect  is  the  holding  of  the 
court  in  Bracken  v.  Hoyt,  29  N.  H.  264,  where 
it  was  held  that  a  statute  which  punished  an 
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I  "  offer  "  to  sell  hay  not  branded  did  not  render 
illegal  a  sale  of  unbranded  hay. 

In  Williams  v.  Tappan,  28  N.  H.  885,  it  was 
held  that  a  statute  of  Massachusetts  which  de- 
clared that  "  all  shingles  offered  for  sale  with- 
out being  surveyed  and  marked  *  *  *  shall  be 
forfeited  to  the  use  of  the  town  where  they 
shall  be  so  offered  for  sale  "  did  not  invalidate 
an  actual  sale  of  shingles  which  were  not  so 
"surveyed  and  marked." 

In  .Horn*  v.  Bunnels,  12  How.  79(58  U.  8.  bk. 
18,  L.  ed.  901),  the  court  held  that  the  price  of  a 
slave  who  was  brought  into  the  State  of  Missis- 
sippi in  violation  of  law,  and  there  sold,  could 
be  recovered;  that  it  was  the  Importation 
which  was  prohibited  and  illegal,  and  not  the 
sale. 

"  Statutes  required  of  sellers  of  commercial 
manures  the  observance  of  certain  conditions, 
under  penalty,  but  did  not  declare  contracts 
for  sale  void  for  nonobservance.  Held,  that  a 
seller  might  recover  on  such  contract,  although 
he  had  failed  to  conform  to  the  statutory  re- 
quirements." 

Niemeyer  v.  Wright,  75  Va.  289;  8.  C.  40  Am. 
Rep.  720.  See  also  Lamed  v.  Andrews,  106 
Mass.  485;  Smith  v.  Mawhood,  14  Mees.  &  W. 
452. 

In  conclusion,  we  submit  that  this  is  a  valid 
sale;  and  the  remedy  for  its  enforcement  has 
not  been  abolished  by  Gen.  Laws,  chap.  109,  § 
18,  and  the  decision  rendered  should  be  re- 
versed, and  judgment  ordered  for  the  plaintiffs. 

Messrs.  Albin  &  Martin,  for  defendant: 
.  The  fact  that  the  agent  did  not  know  of  the 
existence  of  Gen.  Laws,  chap.  109,  §§  18, 19, 
does  not  make  his  offense  any  the  less  crim- 
inal, or  exonerate  the  plaintiffs  from  fault  in 
directing  their  agent  to  do  that  which  said 
§§  18,  19,  say  he  shall  not  do.  They  do  not 
come  into  court  with  clean  hands,  and  are  not 
entitled  to  aid  in  the  maintenance  of  this  ac- 
tion. 

Dunbar  v.  Lock,  62  N.  H.— . 

The  plaintiffs  claim  that  there  can  be  no  ob- 
jection to  the  items  of  July  7,  1888,  and  May 
7,  1884,  because  they  were  not  spirituous 
liquors.  We  think  these  items  are  open  to 
the  same  objections  as  are  all  the  others  in  the 
account.  The  case  finds' that  these  wines  were 
intoxicating,  and  the  expression  "spirituous," 
as  used  in  the  General  Laws,  comprehends  in- 
toxicating liquors. 

Gen.  Laws,  chap.  1,  §  81. 

The  mere  knowledge  of  the  unlawful  intent 
of  the  defendant  by  the  plaintiffs  would  not 
bar  them  from  enforcing  their  contract  to  re- 
cover in  our  courts;  yet,  if  they  in  any  way 
aid  the  defendant  in  his  unlawful  design  to 
violate  our  laws,  such  participation  will  pre- 
vent them  from  maintaining  an  action. 

Fisher  v.  Lord.  68  N.  H.  514. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

It  is  made  a  criminal  offense  for  any  person 
not  an  agent  to  sell  or  keep  for  sale  spirituous 
liquors,  or  for  any  person  within  this  State  to 
solicit  or  take  an  order  for  spirituous  liquor  to 
be  delivered  to  any  place  without  this  State, 
knowing,  or  having  reasonable  cause  to  believe, 
that,  if  so  delivered,  the  same  will  be  trans- 
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ported  to  this  State  and  sold  in  violation  of 
our  laws.  Gen.  Laws,  chap.  109,  18,  18. 
One  question  in  this  case  is  whether  intoxicat- 
ing wines  are  included  within  the  terms  of  this 
statute.  The  Legislature  has  defined  intoxi- 
cating liquor  as  follows:  "By  the  words 
'spirit,'  'spirituous, 'or  'intoxicatingliquor'  shall 
be  intended  all  spirituous  or  intoxicatingliquor, 
and  all  mixed  liquor,  any  part  of  which  is 
spirituous  or  intoxicating,  unless  otherwise  ex- 
pressly declared."  Gen.  Laws,  chap.  1,  §§  1, 
81.  As  intoxicating  wines  and  other  intoxi- 
cating fermented  liquors  are  not  expressly  ex- 
cluded from  the  operation  of  Gen.  Laws,  chap. 
109,  §§  18,  18,  19,  the  only  conclusion  is  that 
they  come  within  the  prohibition  of  its  terms. 
No  reason  appears  why  the  Legislature  should 
prohibit  the  solicitation  of  orders  for  one  class 
of  intoxicating  liquors,  and  permit  it  as  to 
others.  The  construction  of  statutes  is  gov- 
erned by  legislative  definitions;  that  of  indict- 
ments by  the  ordinary  use  of  language.  State 
v.  Adams,  51  N.  H.  568;  State  v.  Canterbury, 
28  N.  H.  195. 

The  remaining  question  is  whether  the 
plaintiffs  can  maintain  an  action  in  our  courts 
for  the  price  of  liquors  sold  and  delivered  in 
a  State  where  the  sale  is  lawful,  they  having 
solicited  and  taken  orders  for  the  liquors  in 
this  State,  in  violation  of  our  laws.  That 
their  authorized  agent  who  solicited  and  took 
the  orders  did  not  know  the  solicitation  or 
taking  of  orders  was  prohibited,  and  did  not 
intend  the  violation  of  any  law,  is  immaterial. 
A  person  is  presumed  to  know  and  under- 
stand, not  only  the  laws  of  the  country  where 
he  dwells,  but  also  those  in  which  he  transacts 
business.  In  HiU  v.  Spear,  50  N.  H.  258,  it 
was  held  by  a  majority  of  the  court  that  mere 
solicitation,  by  a  dealer  in  liquors,  of  orders  in 
the  future  for  spirituous  liquors,  even  though 
he  may  have  had  reason  to  believe,  and  did  be- 
lieve, that  the  liquors  would  be  resold  by  the 
purchaser  in  violation  of  the  law  of  this  State, 
is  not  such  a  circumstance  as  will  affect  the 
validity  of  a  subsequent  sale  of  such  liquors  in 
a  State  where  the  sale  is  not  prohibited.  Nu- 
merous decisions  in  England  and  in  this  coun- 
try upon  the  subject  were  cited  and  discussed 
in  that  case;  and  an  extended  review  of  most 
of  the  same  authorities  may  be  found  in  Tracy 
v.  Talmage,  14  N.  Y.  162.  Further  discussion 
of  the  authorities  is  not  called  for  at  the  pres- 
ent time.  When  HiU  v.  Spear  was  decided, 
the  soliciting  of  orders  for  spirituous  liquors  to 
be  delivered  without  the  State  was  not  pro- 
hibited. The  present  statute  (Gen.  Laws, 
chap.  109,  §§  18,  19),  first  enacted  in  1876 
(Laws  1876,  chap.  88),  makes  the  mere  solicit- 
ing or  taking  of  such  orders,  or  the  going 
from  place  to  place  soliciting  or  taking  such 
orders,  with  knowledge  or  reasonable  cause  to 
believe  that  the  liquors  will  be  transported  to 
this  State  and  sold  in  violation  of  law,  without 
any  other  act  in  furtherance  of  the  vendee's 
design,  a  criminal  offense  punishable  by  fine 
or  imprisonment.  The  plaintiffs'  authorized 
agent,  who  solicited  and  took  these  orders  from 
the  defendant,  knew  the  liquors  were  to  be  kept 
and  sold  by  the  defendant  in  this  State,  in  vio- 
lation of  law.  His  knowledge  is,  in  law,  the 
knowledge  of  the  plaintiffs. 

The  plaintiffs  contend  that,  inasmuch  as  the 
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soliciting  of  orders  constituted  no  part  of  the 
contract  when  the  soliciting  was  not  prohib- 
ited, the  act  of  soliciting,  now  that  it  is  made 
illegal,  cannot  vitiate  a  contract  of  which  it 
forms  no  part.  The  case  is  not  affected  by 
the  plaintiffs'  ability  to  prove  a  sale  without 
proof  of  the  solicitation.  No  people  are  bound 
to  enforce  or  hold  valid  in  their  courts  of  jus- 
tice any  contract  which  is  injurious  to  their 
public  rights,  or  offends  their  morals,  or  con- 
travenes their  policy,  or  violates  public  law. 
And  every  independent  community  will  judge 
for  itself  how  far  the  rule  of  comity  between 
States  is  to  be  permitted  to  interfere  with  its 
domestic  interests  and  policy.  2  Kent,  Com. 
457,  458;  HiU  v.Spear,  50  N.  H.  258, 262;  Bliu*. 
Brainard,  41  N.  H.  256, 258.  The  object  of  the 
statute  of  1876  (Gen.  Laws,  chap.  109,  18, 
19)  was  to  discourage  the  sale  of  liquor  in 
other  States,  to  be  transported  to  this  State  and 
sold  in  violation  of  its  statutes.  New  Hamp- 
shire cannot  prohibit  the  sale  of  liquor  in 
other  States,  but  it  can  punish,  as  it  does  by 
this  statute,  acts  done  in  this  State  with  the 

[rarpose  of  facilitating  sales  of  intoxicating 
iquors  in  other  States,  to  be  transported  to 
this  State,  and  to  be  illegally  sold  here,  in  con- 
travention of  our  policy  and  to  the  injury  of 
our  citizens.  The  statute  was  intended  to 
make  such  sales  and  transportation  difficult, 
if  not  impossible,  by  subjecting  those  who 
violate  its  provisions  to  the  penalty  of  fine  or 
imprisonment.  Where  a  statute  provides  i 
penalty  for  an  act,  this  is  a  prohibition  of  the 
act.  In  Bartlett  v.  Virwr,  Carth.  252;  8.  C. 
Skin.  822,  Holt,  (Jh.  J.,  said:  "Every  contract 
made  for  or  about  anv  matter  or  thing  whicl 
is  prohibited  and  made  unlawful  by  any  stat 
ute  is  a  void  contract,  though  the  statute  itsell 
doth  not  mention  that  it  shall  be  so.  but  onlj 
inflicts  a  penalty  on  the  offender,  because  i 
penalty  implies  a  prohibition,  though  there  an 
no  prohibitory  words  in  the  statute."  Ac 
cordingly,  it  is  everywhere  held  that  whereve 
an  indictment  can  be  sustained  for  the  illega 
sale  of  liquors  or  other  goods,  there  the  pno 
cannot  be  recovered  (Bliss  v.  Brainard,  A 
N.  H.  256,  268;  Smith  v.  God/rep,  28  N.  B 
884;  Caldwell  v.  Wentwcrth,  14  N.  H.  431 
Laois  v.  Welch,  14  N.  H.  294;  Pray  v.  Bw 
bank,  10  N.  H.  877);  and  if  this  was  a  Net 
Hampshire  contract,  the  plaintiffs  could  na 
recover.  The  law  does  not  help  the  seller  t 
recover  the  price  of  goods,  the  sale  of  which  i 
interdicts.  The  reason  of  this  rule  applies  i 
this  case.  Although  this  is  a  MassachuseU 
contract,  it  had  its  inception  in  this  State  i 
direct  violation  of  our  laws.  Orders  for  thea 
liquors  were  solicited  and  taken  here  by  th 
plaintiffs'  agent  sent  here  for  that  purpo* 
were  transmitted  by  him  to  the  plaintiffs,  wer 
accepted  by  them,  and  became  the  basis  of  th 
contract  which  they  seek  to  enforce  in  thi 
State.  The  orders  are  evidence  for  the  piaii 
tiffs  as  to  price,  quantity,  and  kinds  of  liquet 

? mi-chased,  as  well  as  of  an  offer  by  the  4 
endant  to  purchase,  if,  indeed,  it  is  not  tru 
that  the  plaintiffs  cannot  prove  their  case  witl 
out  founding  it  upon  the  orders.  Both  the  * 
liciting  and  taking  of  the  orders  was  an  indie 
able  offense  in  which  the  agent  was  principal 
The  inciting,  encouraging,  and  aiding  ai 
other  to  commit  a  misdemeanor  is  itself  a  mi 
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demeanor.  Rusa.  Cr.  46.  47.  The  plaintiffs 
stand  precisely  as  they  would  if  they,  instead 
of  their  agent,  had  solicited  and  taken  the  or- 
ders. Gen.  Laws,  chap.  284,  §  7.  Having 
aided,  abetted,  procured,  and  hired  their  agent 
to  violate  our  laws  by  soliciting  and  taking 
orders  for  the  very  liquors  embraced  in  this 
contract,  they  cannot  with  any  grace  invoke 
the  remedy  afforded  by  our  laws  to  recover 
the  price.  No  rule  of  comity  requires  us  to 
enforce,  in  favor  of  a  nonresident,  a  contract 
which  had  its  origin  in  the  open  violation  of 
law,  and  which  would  not  be  enforced  in  fa- 
vor of  our  own  citizens,  especially  when  it  is 
offensive  to  our  morals,  opposed  to  our  policy, 
and  injurious  to  our  citizens.  Its  enforce- 
ment would  tend  to  nullify  the  statute  which 
the  plaintiffs  have  caused  to  be  violated.  The 
law  which  prohibits  an  end  will  not  lend  its 
aid  in  promoting  the  means  designed  to  carry 
it  into  effect.  It  does  not  promote  in  one 
form  that  which  it  prohibits  in  another. 
White  v.  Bute,  8  Cush.  448, 460.  The  opinion  in 
BUI  v.  Spear  (60  N.  H.  264),  concedes  that  there 
could  be  no  recovery  if  the  plaintiffs  had  ac- 
tively participated  in  an  illegal  act  in  effecting 
the  sale,  and  is  put  upon  the  ground  that  Stew- 
art, their  agent,  did  not  advise,  request,  or  en- 
courage any  violation  of  the  laws  of  this  State. 

In  Blue -v.  Brainard,  41  N.  H.  256,  268.  we 
said:  "Where  a  contract  grows  immediately 
out  of,  and  is  connected  with,  an  illegal  or  im- 
moral act,  a  court  of  justice  will  not  lend  its  aid 
to  enforce  it.  So,  if  the  contract  be  in  part  only 
connected  with  the  illegal  consideration,  but 
growing  immediately  out  of  it,— though  it  be  in 
fact  a  new  and  separate  contract,— it  is  equally 
tainted  by  it."  In  that  case  the  plaintiff  sought 
to  recover  for  the  value  of  the  casks  in  which 
the  liquors  were  contained,  and  for  the  freight 
and  cartage  of  the  liquors,  the  sale  of  the 
liquors  being  unlawful.  Fowler.  J.,  said: 
"Aside,  therefore,  from  the  positive  provi- 
sions of  the  Massachusetts  statute,  withdrawing 
all  protection  from  vessels  and  casks  when 
employed  as  the  instruments  for  perpetrating 
a  violation  of  positive  law,  we  think  the  sale 
of  the  casks  was  so  tainted  with  the  illegality 
of  the  sale  of  the  liquors,  so  much  a  part  of 
the  ret  getta  of  the  main  illegal  and  criminal 
transaction,  and  so  much  the  mere  instrument 
whereby  it  was  accomplished,  that  no  action 
can  be  maintained  to  recover  their  price." 
For  analogous  reasons  the  plaintiffs  in  this 
case  cannot  recover.  Although  this  is  a  Mas- 
sachusetts contract,  valid  in  that  State,  it  is  so 
tainted  by  the  plaintiffs'  illegal  conduct  in  so- 
liciting, taking,  and  transmitting  orders  in  vio- 
lation of  the  statute,  that  comity  will  not  ex- 
tend to  them  the  remedy  afforded  by  our  laws. 
The  taking  of  such  orders  tends  directly  to 
encourage  the  illegal  sale  of  liquors  in  this 
State,  and  being  prohibited,  it  follows  that  an 
action  to  recover  the  price  of  liquors  sold  and 
delivered  pursuant  to  orders  so  solicited  can- 
not be  maintained  in  this  State,  although  the 
sale  of  intoxicating  liquors  in  the  State  or 
country  where  they  are  sold  and  delivered  is 
not  illegal.   Dunbar  v.  Locke,  62  N.  H. — . 

Judgment  for  the  defendant. 

Carpenter,      did  not  sit;  the  others  con- 
curred. 
*.  H. 


LITTLE 

v. 

UPHAM. 

Whether  a  verdict  is  against  the  evi- 
dence, is  a  question  or.  fact  to  be  de- 
cided at  the  trial  term. 

(Hillsboroujrh  Decided  March  U.  1887.) 

ON  plaintiff's  exceptions.  Overruled. 
Trespass  for  assault  and  battery.  Plea, 
the  general  issue,  with  a  brief  statement  that 
the  defendant  acted  in  self-defense.  Verdict 
for  the  defendant,  which  the  plaintiff  moved 
to  set  aside,  and  for  a  new  trial,  "because,  upon 
the  uncontradicted  evidence,  the  defendant 
made  the  first  assault,  and  assaulted  the  plain- 
tiff anew  after  the  plaintiff  bad  ceased  to  in- 
flict or  threaten  violence  to  him  and  had  re- 
treated." Motion  denied,  and  the  plaintiff  ex- 
cepted. 

Meeert.  Taggart  ft  ■  Sulloway  and 
Topliff  &'  O'Conner,  for  plaintiff. 

Mestrt.  Burnham  ft  Brown,  for  defend- 
ant. 

Clark,  delivered  the  opinion  of  the 
court: 

The  objection  that  a  verdict  is  against 
the  evidence  presents  no  question  of  law.  It 
is  a  question  of  fact  to  be  determined  at  the 
trial  term.  Fuller  v.  Bailey.  68  N.  H.  71 ;  Le- 
favor  v.  Smith,  Id.  125;  Kelley  v.  Woodward, 
Id.  158;  Hoveyv.  Brown,  59  N.  H.  114. 

Exception*  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


CONCORD  &  PORTSMOUTH  R.  R.  and 
CONCORD  R.  R.  CORP. 

PORTSMOUTH. 

Gen.  Laws,  chap.  161,  §  8,  which  relates 
to   securing  railroad   crossings  of 

highways,  is  not  repealed  by  Laws 
1888,  chap.  101,  §  7. 

(Rockingham  Decided  March  11. 1887.) 

CASE  reserved.  Diecharged. 
Petition  for  the  examination  of  a  railroad 
and  highway  crossing.  March  25. 1886,  the  city 
councils  of  Portsmouth  voted  that  the  plain- 
tiffs be  required  forthwith  to  protect,  guard, 
and  secure  said  crossing  by  gates.  April  26  an 
attested  copy  of  the  vote  was  served  on  the 
plaintiffs,  and  May  22  they  filed  this  petition. 
At  the  October  Term,  1886,  the  city  moved 
that  the  petition  be  referred  to  the  county  com- 
missioners, the  railroads  claiming  it  should  be 
referred  to  the  railroad  commissioners.  The 
question  so  raised  was  reserved  for  the  opinion 
of  the  court. 
Mr.  J.  W.  Fellows,  for  plaintiffs. 
Mr.  Samuel  W.  Emery,  for  defendant: 
It  seems  to  have  been  the  intention  of  the 
Legislature  in  enacting  Pamph.  Laws  1888, 
chap.  101,  to  give  to  the  board  of  railroad 
commissioners,  not  only  control,  to  a  very 
large  extent,  of  the  operations  of  railroad  cor- 
porations within  this  State,  but  power  to  act 

801 


Digitized  by 


Google 


New  England  Reporteb — Sup.  Ct.  op  New  Hampshire. 


Mah., 


judicially  as  to  many  matters;  and  the  means 
of  enforcing  decisions  is  provided  by  chap. 
101.  §  14. 

By  the  repealing  clause  of  the  Act  of  1883, 
all  Acts  and  parts  of  Acts  inconsistent  with 
the  provisions  of  the  Act  of  1888  are  repealed. 

We  think  that  the  Act  of  1888  undertakes  to 
wholly  revise  Gen.  Laws,  chap.  101,  §  8,  and 
that  §§  4-7,  providing  a  course  of  proced- 
ure, are  also  entirely  revised. 

State  v.  Wilton,  48  N.  H.  419;  HaU  v.  Mar- 
tin, 46  N.  H.  848. 

The  Act  of  1888  provides  for  a  different 
course  of  proceeding  on  the  part  of  a  munici- 
pal corporation  in  order  to  procure  establish- 
ment of  gates — such  a  course  in  fact  as  to  avoid 
delay,  and  to  allow  the  railroad  commissioners, 
after  proceeding  as  provided  in  the  Act  of  1888, 
§  7,  to  give  a  decision  upon  the  matter  of  the 
establishment  of  the  gates. 

If  Gen.  Laws,  chap.  161,  §  8,  is  repealed, 
the  procedure  dependent  thereon  is  swept 
away,  and  the  petition  of  the  plaintiffs  to  the 
court  no  longer  lies,  and  ought  not  to  be  enter- 
tained by  the  court,  inasmuch  as  no  law  of 
the  State  authorizes  or  warrants  its  being 
brought. 

Bingham,  J.,  delivered  the  opinion  of  the 
court: 

The  question  raised  is  whether  Gen.  Laws, 
chap.  161,  §  3,  providing  that  a  town,  by  vote, 
may  require  a  railroad  to  secure  the  crossing 
of  a  highway  by  gates,  on  both  sides,  is  by 
implication  repealed  by  Laws  1883,  chap.  101, 
§  7,  authorizing  the  selectmen  of  a  town  to 
apply  to  the  board  of  railroad  commissioners 
to.  examine  the  condition  and  operation  of  any 
railroad,  a  part  of  which  is  in  their  town. 
Such  an  implied  repeal  may  be  found:  (1) 
where  the  provisions  of  the  later  statute  are  so 
inconsistent  with  and  repugnant  to  those  of 
the  earlier  one  that  both  cannot  be  in  force; 
(2)  where  the  whole  of  the  earlier  law  is  re- 
vised by  the  new  statute,  and  it  is  intended  to 
prescribe  the  only  rules  to  govern  the  subject. 
Neither  of  these  exist  in  this  case.  State  v. 
Wilson,  48  N.  H.  415,  419.  Petition  referred 
to  the  county  commissioners. 

Case  discharged. 
.  Clark,  J.,  did  not  sit;  the  others  concurred. 


WILLEY 

v. 

PORTSMOUTH. 

An  exception  to  the  admissibility  of  evi- 
dence on  one  point  does  not  ordinarily 
raise  the  question  of  nonsuit  for  want 
of  evidence  on  another. 


(Rockingham  Decided  March  11, 1887.) 

OTION  to  set  aside  a  verdict  for  plaintiff 
and  for  a  new  trial.   Judgment  on  the  ver- 


M 

diet. 

Case  for  obstructing  and  digging  up  the 
plaintiff's  way  by  excavating  and  carrying 
away  gravel.  The  city  of  Portsmouth  owned 
the  gravel  and  sand  on  the  lot  over  which  the 
plaintiff's  way  passed.   Subject  to  exception, 


the  plaintiff  was  permitted  to  show  acts  of  sur- 
veyors of  highways,  and  of  persons  acting  un- 
der their  direction,  in  making  excavations  in 
the  plaintiffs  way,  by  taking  and  carrying 
away  gravel  for  repairing  highways.  Verdict 
for  the  plaintiff,  and  motion  to  set  aside,  and 
for  a  new  trial. 

Mr.  Samuel  W.  Emery,  for  defendant: 

The  rule  of  law  that  the  master  is  liable  to 
action  by  an  injured  party  for  the  torts  of  his 
servant,  arisfhg  from  acts  of  commission  or 
omission  while  engaged  in  the  scope  of  his 
employment,  is  sound  and  just. 

Anderson  v.  Brotonlee,  1  Shaw  (8c.),  474; 
Duncan  v.  Findlater,  6  CI.  &  F.  910; 
Southern  v.  How,  Cro.  Jac.  471;  Wood, 
Mast.  &  Serv.  2d  ed.  527,  920,  et  seg.;  Maximil- 
ian v.  New  York,  62 N.  Y.  165;  Ctoppv.  Kemp, 
122  Mass.  481 ;  Stables  v.  Eley,  1  Car.  &  P.  614; 
Laugher  v.  Pointer,  5  B.  &  C.  547;  Lane  v. 
Ootton,  1  Salk.  17;  Martin  v.  Brooklyn,  1  Hill 
(N.  Y),  545;  KeUyv.  New  York,  11  N.  Y.  482; 
Walcott  v.  Swatnpscott,  1  Allen,  101. 

A  liability  may  be  imposed  by  statute,  and 
the  statute  must  be  express  (Eastman  v.  Mere- 
dith, 86  N.  H.  284);  but  at  common  law  there 
is  absolutely  no  liability. 

The  rule  of  law  which  renders  a  master  lia- 
ble for  torts  of  his  servant,  committed  in  the 
scope  of  the  master's  business,  is  the  same  rule 
which  renders  a  municipal  corporation  liable 
for  torts  of  its  servants  or  officers. 

2  Dill.  Mun.  Corp.  8d  ed.  6  968;  Wood,  Mast 
&  Serv.  2d  ed.  917. 

Towns  may  choose  as  many  surveyors  of 
highways  as  they  think  proper.  If  none  are 
so  chosen,  the  selectmen  shall  appoint  suck 
surveyors. 

Gen.  Laws,  chap.  72,  §  5. 

The  statute  says  they  "shall"  be  appointed 
by  the  selectmen.  Therefore  it  is  not  optional 
with  a  municipal  corporation  in  New  Hamp- 
shire to  appoint  or  not  to  appoint  a  surveyor 
or  surveyors  of  highways. 

Ball  v.  Winchester,  32  N.  H.  485. 

One  of  the  elements  necessary  to  constitute 
a  surveyor  of  highways  a  servant  or  agent  of 
a  municipal  corporation,  so  that  the  corpora- 
tion may  be  charged  for  his  torts  while  acting 
within  the  scope  of  his  duty,  is  totally  elimi- 
nated. Here,  then,  is  not  the  relation  of  mas- 
ter and  servant,  or  principal  and  agent. 

Wood.  Mast.  &  Serv.  2d  ed.  920  etstq. 

In  Maximilian  v.  New  York,  62  N.  Y.  165. 
Folger,  J.,  says,  in  rendering  the  opinion  of 
the  court  of  appeals:  "A  municipal  corpora- 
tion elects  or  appoints  an  officer  in  obedience 
to  an  Act  of  the  Legislature.  He  is  the  an- 
thoritv  selected  by  it  as  the  authority  empow- 
ered by  law  to  make  selections;  but  when  se- 
lected and  its  power  is  exhausted,  he  is  not  its 
agent.  He  is  the  agent  of  the  public  for  whom 
and  for  whose  purposes  he  was  selected.  *  •  • 
It  is  easily  gathered  from  the  case  that  he  was 
not  chosen  immediately  by  the  defendant, 
nor  by  any  of  its  agents  falling  within  the  class 
of  its  executive  officers;  nor  was  he  imme- 
diately controllable  or  removable  by  itor  them." 

83  Wis.  814;  81  Ala.  469;  9  La.  Aon.  461; 

17  Gratt.  (Va.)875;  21  Mich.  118;  45  Mo.  478; 

18  Kans.  890;  Wood,  Mast.  &  Serv.  2d  ed.  981; 
41  Conn.  87;  58  Am.  Dec  318;  Haffordv.N** 
Bedford,  16  Gray,  802;  Ham  v.  Mayor  of  New 
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York,  87  Super.  Ct.  458;  Waleott  v.  Swamp- 
seott,  1  Allen,  101;  70  N.  Y.  469;  8  Abb.  N.  C. 
279;  Ball  v.  Winchester,  82 N.  H.  445;  71  N.  Y. 
580:  49  How.  Pr.  67;  81  Md.  462;  Orimes  v. 
Keene,  52  N.  H.  885;  25  Me.  126;  Hardy  v. 
Keen*.  52  N.  H.  877;  Morse  v.  Weymouth,  28 
Vt.  824;  29  Ind.  187;  Pernor  v.  Carroll,  24  N. 
H.  314:  21  Cal.  148;  Thompson  v.  Fellows,  21 
N.  H.  425;  2  Dill.  Mun.  Corp.  8d  ed.  §  979; 
Barney  v.  loiorfZ,  98  Mass.  570;  OUter  v.  TFor- 
eester,  102  Mass.  489;  .dfeorn  v.  Philadelphia, 
44  Pa.  348;  Erie  v.  Schwingle,  22  Pa. 
884;  Dean  v.  iV*u>  MUford  Township,  5  Watte 
&  8erg.  545;  Dayton  v.  Peaw,  4  Ohio  St.  80, 
100;  McCarty  v.  Bauer,  8  Kaos.  287;  Rotoe  v. 
^dduon,  84  N.  H.  318;  Swfew  v.  Meriden,  88 
Conn.  90;  Makepeace  v.  Forrfen,  1  N.  H.  16: 
1  Johns.  516;  15  Johns.  250;  17  Johns.  455;  7 
How.  758  (48  U.  S.  bk.  12,  L.  ed.  902);  88 
Conn.  868. 

Under  the  laws  of  New  Hampshire,  the  sur- 
veyor of  highways  is  not  under  the  control  of 
the  town  by  which  he  is  chosen.  Reference 
to  the  provisions  of  Gen.  Laws,  chap.  72, 
plainly  discloses  this. 

Wells  v.  Qoffstown,  16  N.  H.  58;  Waldron  v. 
Berry,  51  N.  H.  141 ;  Turnpike  Road  v.  Champ- 
ney,  2  N.  H.  199;  Palmer  v.  Carroll,  24  N.  H. 
814;  Rowe  v.  Addison,  84  N.  H.  818. 

We  say  that  an  officer  acting  under  judicial 
discretion  cannot  be  a  servant  or  agent  of  any 
municipal  corporation  or  person,  so  as  to 
charge  the  corporation  or  person  with  liability 
for  his  tort  committed  while  about  the  busi- 
ness his  judicial  discretion  is  to  be  exercised  in. 
If  acting  with  discretionary  powers,  the  rule  is 
the  same. 

Wood,  Mast.  &  8erv.  2d  ed.  924;  Ball  v. 
Winchester,  82  N.  H.  435. 

Full  control  of  the  acts  of  an  alleged  ser- 
rant  within  the  scope  of  the  business  he  is 
about  is  essential  to  charge  a  master  for  the 
tort  of  his  servant  committed  within  the  scope 
of  his  master's  business. 

58111.  297;  Clapp  v.  Kemp,  122  Mass.  481; 
Stables  t.  Eley,  1  Car.  &  P.  614;  Laugher  v. 
Pointer,  5  B.  &C.  547;  Wood,  Mast.  &  Serv.  2d 
ed.926. 

"If  this  derrick  and  appurtenances  were  im- 
properly and  insecurely  placed  and  fastened, 
through  the  carelessness  or  fault  of  the  sur- 
veyor, he  who  placed  them  thus  knew  of  the 
defect;  and  if  he  knew  it,  it  would  be  evi- 
dence from  which  the  jury  might  find  that  the 
town  knew  it." 

Bee  Rowe  v.  Portsmouth,  56  N.  H.  295 

Shere  notice  to  the  city  marshal  was  held  to 
notice  to  the  city);  1  Allen,  172;  Whart.  Neg. 
§181;  Oilman  v.  Laconia,  55  N.  H.  180; 
Wood,  Maai.  &  Serv.  2d  ed.  916,  917. 

The  doctrine  of  Ball  v.  Winchester,  82  N.  H. 
485,  is  adopted  and  declared  In — Oliver  v.  Wor- 
cester, 102  Mass.  489;  Hafford  v.  New  Bedford, 
16  Gray,  297;  Fisher  v.  Boston,  104  Mass.  87; 
Waleott  t.  Bwampscott,  1  Allen.  101;  Barney  v. 
Lowell,  98  Mass.  570;  Denniston  v.  Clark,  125 
Mass.  216;  Johnson  v  Dunn.  184  Mass.  528. 

Baton  v.  B.  C.  db  M.  R.  R  51  N.  H.  504,  is 
wholly  immaterial  to  this  case;  likewise  Oil- 
«<»»  v.  Laconia,  supra. 

As  to  New  York  v.  Furze,  8  Hill,  612,  which 
to  cited  by  Judge  Ladd.  this  case  was  criticised 
m  1  Denio,  600;  82  N.  Y.  499;  48  Am.  Dec. 

K.  H. 


822,  and  has  been  •virtually  overruled  by  the 
court  rendering  it.  Further,  it  has  been  over- 
ruled in  28  Am.  Rep.  862.  and  122  Mass.  875; 
disapproved  in  5  Neb.  888;  17  Am.  Rep.  652; 
55  Mo.  127.  The  opinion  of  Cushing,  Oh.  J., 
does  not,  we  submit,  go  so  far  as  to  overrule 
Ball  y.  Winchester.  Judge  Smith  seems  to 
bold  that  Ball  v.  Winchester  and  Oroton  v. 
Haynes  do  not  conflict  (p.  187). 

Messrs.  Frink  St  Batch  elder,  for  plain- 
tiff: 

The  city  of  Portsmouth  owned  a  gravel  pit 
across  which  the  plaintiff  had  a  right  of 
way.  It  may  be  assumed  to  have  been  pur- 
chased for  the  purpose  of  supplying  material 
for  the  repair  of  highways  within  its  limits. 
The  city  was  authorized  to  bold  a  lot  for  that 
purpose  (Gen.  Laws,  chap.  72,  §  18);  and  was 
bound  to  keep  the  highways  within  its  terri- 
tory in  repair  (Id.  §  1).  This  duty  may  be  per- 
formed through  surveyors  chosen  by  the  town 
or  appointed  by  the  selectmen  (Id.  §  5);  or  the 
town  may,  by  vote,  contract  for  keeping  its 
highways  in  repair  (Id.  §  25). 

This  defendant  performed  this  duty  through 
the  surveyors.  In  its  performance,  without 
any  implication  of  ill  faith  on  their  part,  they 
destroyed  the  plaintiff's  right  of  way.  Is  the 
town  liable  in  damages? 

To  employ  the  language  of  Judge  Ladd  in 
Oilman  v.  Laconia,  55  N  H.  182,  to  hold  that 
a  town  was  not  liable  under  such  circum- 
stances would  seem  an  anomaly  of  injustice 
and  absurdity. 

"One  cannot  be  deprived  of  his  property, 
personal  liberty,  or  any  legal  right,  to  his  sub- 
stantial damage,  without  a  legal  remedy." 

"It  is  a  vain  thing  to  imagine  a  right  with- 
out a  remedy." 

Edes  v.  Boardman,  58  N.  H.  690;  Walker  v. 
Walker,  68  N.  H.  822. 

The  surveyor  of  highways  might  be  liable 
for  damages  from  neglect  of  duty  under  some 
circumstances,  and  for  willful  malfeasance,  but 
no  farther.  This  is  notonly  a  well-established, 
but  a  salutary,  rule  of  law. 

Denniston  v.  Clark,  125  Mass.  217;  Waldron 
v.  Berry,  51  N.  H.  186. 

The  towns  discbarge  their  duties  in  the  per- 
formance of  the  act,  and  the  public  assume  the 
risk  that  it  is  well  performed. 

Eastman  v.  Meredith,  86  N.  H.  284. 

It  is  difficult  to  see  upon  what  principle  the 
town  could  be  liable  in  either  of  the  folio  wing 
New  Hampshire  cases,  if  they  were  not  re- 
sponsible for  damages  resulting  from  the  com- 
mission or  omission  of  some  act  by  an  officer 
having  discretionary  powers,  which  resulted  in 
the  injury  complained  of: 

Hardy  v.  Keene,  52  N.  H.  870;  Oroton  v. 
Haines,  86  N.  H.  892;  Parker  v.  Nashua,  59 
N.  H.  402;  Vale  MUls  v.  Nashua,  68  N.  H. 
187;  Carpenter*.  Nashua,  58  N.  H.  87. 

The  dicta  of  Judge  Smith  in  Wakefield  v. 
Newport,  60  N.  H.  376,  recognizes  the  position 
assumed  by  us. 

In  Maximilian  v.  New  York,  62  N.  Y.  160, 
Judge  Folger  instances  the  duty  of  keeping  in 
repair  streets,  etc. ,  as  one  with  which  the  city  is 
charged  for  its  own  corporate  benefit,  to  be 
performed  by  its  own  agents,  as  its  own  cor- 
porate act. 

The  weight  of  authority,  as  well  as  of  rea- 
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sop,  throughout  the  United  States,  is  in  ao- 
cord  with — 

Oilman  v.  Laeonia,  55  N.  H.  183;  Aldrieh 
v.  Tripp,  11  R.  1. 141. 

The  doctrine  that  towns  cannot  be  liable  for 
injuries  inflicted  by  their  officers  is  an  un- 
wholesome one,  and  not  supported  by  reason  or 
authority. 

Hunt  v.  BoonriOe,  27  Am.  Rep.  800;  65  Mo. 
620.  See  Eaton  v.  B.  C.  <t  M.  R.  R.  51  N.  H. 
534,  as  to  municipal  liability. 

"  Municipal  corporations,  for  the  improper 
management  and  use  of  their  own  property, 
are  liable  to  the  same  extent  and  in  the  same 
manner  as  private  corporations  and  natural 
persons." 

Dill.  Mun.  Corp.  §  780;  Eastman  v.  Mere- 
dith, 86  N.  H.  284. 

Bingham,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  owned  the  gravel  over  which 
the  plaintiff's  way  passed,  and,  subject  to  ex- 
ception, was  permuted  to  show  that  the  per- 
sons moving  the  gravel  from  his  way  were  sur- 
veyors of  highways  and  persons  acting  under 
them.  The  case  is  meagre  in  narrative;  but  it 
is  understood  that  the  gravel  bank  was  outside 
the  limits  of  any  highway, and  that  the  excep- 
tion is  to  evidence  showing  for  whom  the  per- 
sons digging  the  gravel  claimed  to  be  work- 
ing. The  manner  in  which  the  wrong  was 
done,  by  whom,  and  under  what  claim,  were 
things  so  closely  connected  with  the  main  fact 
as  to  be  admissible  as  a  part  of  the  res  gettm. 

If  it  was  the  purpose  of  the  defendant,  in 
taking  the  exception,  to  raise  the  question  of 
its  liability  for  the  acts  of  highway  surveyors, 
the  case  fails  to  show  it.  For  aught  that  ap- 
pears, the  ruling  in  that  particular  may  have 
been  satisfactory.  An  exception  to  the  ad- 
missibility of  evidence  on  one  point  does  not 
ordinarily  raise  the  question  of  nonsuit  for 
want  of  evidence  on  another. 

Judgment  on  the  verdict. 

Clark,  J.,  did  not  sit;  the  others  con- 
curred. 


Jean  L.  GAGNON,  Admr., 
t>. 

Daniel  CONNOR. 

1.  In  a  suit  seasonably  brought,  the  dec- 
laration may  be  amended  after  the 
time  when  a  new  action  for  the  same 
cause  would  be  barred  by  the  Statute 
of  Limitations. 

2.  The  question  of  fact  whether  justice 
requires  an  amendment  of  a  declara- 
tion, and  the  question  of  fact  raised  by 
a  motion  to  set  aside  a  verdict  on  the 
ground  of  excessive  damages,  are  deter- 
minable at  the  trial  term. 

(HlUsboroufh  Decided  March  11, 1887.) 

ON  defendant's  exceptions.   Judgment  on  the 
verdict. 

Case  for  personal  injuries,  brought  within 
two  years  of  the  intestate's  death.  JLaws,  1879, 
chap.  85.  Plea,  the  general  issue.  At  the  trial, 
304 


after  the  expiration  of  the  two  years,  the  plain 
tiff  was  allowed,  subject  to  exception,  to 
amend  his  declaration.  Verdict  for  the  plain- 
tiff, which  the  defendant  moved  to  set  aside 
on  the  ground  of  excessive  damages.  The 
motion  was  denied,  and  the  defendant  ex- 
cepted. 

Messrs .  Sulloway,  Topliff,  ft  O'Connor, 

for  defendant: 

In  the  case  of  Wiley  v.  Tale,  1  Met  553,  & 
motion  was  made  for  leave  to  amend  after  the 
two  years  had  elapsed, — the  time  within  which 
the  statute  limited  the  bringing  of  suits.  The 
court  denied  the  motion  and  arrested  judg- 
ment. 

Amendments  are  not  allowed  when  the  facts 
show  that  justice  does  not  require  it.  "Amend 
ments  are  allowed  solely  for  the  prevention  ol 
injustice." 

Hardy  v.  Nye,  68  N.  H.  612,  1  New  Eng. 
Rep.  858. 

Amendments  are  not  allowed  when  injustta 
will  be  done  thereby.  Redding  v.  Dodge,  51 
N.  H.  98. 

In  Burnham  v.  Plant,  57  N.  H.  41,  Cashing 
Ch.  J.,  said:  "  It  is  clear  that  the  plaintiff  can 
not,  undercover  of  an  amendment  in  genera 
terms,  introduce  into  his  writ  a  new  and  dil 
ferent  cause  of  action." 

In  Mt.  Washington  Hotel  Ch.  v.  Bedingbm 
55  N.  H.  888,  Smith,  J.,  said:  Amendment 
may  be  allowed. "  whenever  the  form  of  actioi 
is  not  changed,  and  the  identity  of  the  cans 
of  action  is  preserved . "  Here  there  is  no  (on 
to  change,  no  cause  of  action  stated,  no  idei 
tity  to  preserve,  no  suit  pending,  nothing  t 
amend. 

Messrs.  Burnham  ft  Brown,  for  plain  tifl 
Section  9.  '  'Amendments  in  matters  of  snt 
stance  may  be  permitted  in  any  action,  in  an 
stage  of  the  proceedings,  upon  such  terms  i 
the  court  shall  deem  just  and  reasonable;  bi 
the  righto  of  third  persons  shall  not  be  affecte 
thereby." 

Gen.  Laws,  chap.  226,  §§  8,  0;  Gen.  Sta 
chap.  207,  §§  8,  9;  Com.  Stat.  chap.  198,  §§  II 
11 ;  Rev.  8tat.  chap.  186,  §§  10.  11. 

The  language  of  §  8  is  mandatory.  It  in 
poses  a  duty  upon  the  court;  it  leaves  no  root 
for  discretion,  whenever  "  the  case  may  1 
rightly  understood."  It  has  been  so  he 
since— 

Berry  v.  Otborn,  28  N.  H.  279,  286. 

Yet.  Until  the  June  Law  Term  in  1879,  tfc 
section  was  restricted  in  its  application,  i 
judicial  interpretation,  to  matters  of  for 
merely. 

Brown  v.  Leavit,  52  N.  H.  619. 

But  at  that  term  a  decision  was  hand 
down  in  which  all  the  authorities  were  i 
viewed,  expressly  overruled,  and  the  doctrii 
established  that  the  statute  means  what  it  say 

The  court  below  was  overruled,  and  tl 
form  of  action  changed  from  assumpsit  I 
covenant. 

Stebbine  v.  Lancashire  Ins.  Co.  59  N.  H  14 
144,  148. 

This  case  has  since  been  followed,  and 
now  law.  At  the  same  term  it  was  held  th 
any  objection  to  the  form  of  action  may  1 
"  obviated  by  amendment  of  the  declarauot 
(Rider  v.  Chick,  59  N.  H.  50,  52),  and  that 
declaration  in  assumpsit  may  be  amended  1 
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adding  a  count  upon  a  note  (Buekminsler  v. 
Wright,  59  N.  H.  158,  154). 

Trover  and  assumpsit  may  be  joined  by 
amendment, — contract  joined  with  tort. 

Welcome  v.  Labontee,  68  N.  H.  124,  125; 
Peatlee  v.  Dudley,  68  N.  H.  220.  221. 

Case  may  be  amended,  even  after  verdict, 
by  "adding  a  new  count  in  trespass." 

Merrill  v.  Perkine,  59  N.  H.  848,  844. 

And  so  may  trespass,  by  "adding  a  common 
count  in  assumpsit. " 

Either  v.  Hughes,  60  N.  H.  469. 

Such  an  amendment  does  not  "  change  the 
cause  of  action." 

Chase  v.  Dodge,  59  N.  H.  850. 

Even  the  forum  may  be  changed  by  amend- 
ment. A  declaration  at  law  may  be  amended 
by  adding  a  bill  in  equity  (Brooke  v.  Horn- 
ton,  88  N.  H.  882,  889,  1  New  Eng.  Rep.  248; 
Metcalfv.  GUmore,  59  N.  H.  417.  &1);  or  a  bill 
in  equity,  by  adding  a  declaration  at  law 
(Fatter  v.  Walker,  68  N.  H.  821,  826,  827,  1 
New  Eng.  Rep.  250). 

"After  the  entry  of  the  action,  the  declara- 
tion could  be  made  what  it  might  originally 
have  been." 

Rutherford  v.  Whitcher,  60  N.  H.  110.  111. 

"Under  the  circumstances  the  plaintiff  was 
properly  allowed  to  amend  his  declaration  by 
adding  a  count  in  trover  (Rutherford  v.  Whit- 
eher,  supra)  alleging  a  conversion  within  six 
Tears. "  It  will  be  noticed  that  this  action  was 
barred  by  the  general  Statute  of  Limitations 
before  the  amendment  was  allowed  or  filed. 

Welcome  v.  LabonUe,  68  N.  H.  124,  125. 

The  early  case  of  Brig  ham  v.  Bate,  2  Pick. 
428,  cited  by  the  defendant,  does  not  apply 
here,  for  the  reason  that  the  writ  in  that  case 
contained,  not  a  defective  count,  but  no  count 
at  all.  It  had  nothing  in  the  nature  of  a  count, 
and  stated  no  cause  or  even  form  of  action .  Be- 
sides, it  Is  expressly  stated  to  be  controlled  by 
a  foreign  statute. 

The  statute  of  1879  does  not  establish  an  ori- 
ginal right  or  cause  of  action.  Unlike  Lord 
Campbell's  Act,  it  does  not  enlarge  the  scope 
of  a  pre-existing  right  to  embrace  the  injury 
resulting  from  the  death;  and  the  jury  in  this 
case  were  so  charged.  It  merely  extends  a 
common-law  right  of  action  by  extending  the 
remedy.  It  simply  continues  for  a  period  of 
two  years  the  remedy  which  before  ceased  at 
death.  It  removes  one  bar  and  establishes  an- 
other. 

Cooley,  Torts.  264. 

The  limitation  of  this  statute,  then,  In  no 
respect  differs  from  the  general  or  other  stat- 
utes of  limitation,  and  must  be  specially 
pleaded,  or  set  up  in  a  brief  statement.  No 
rule  is  better  established. 

Amotkeog  Mfg.  Co.  v.  Barnea,  48  N.  H.  25, 
29;  7  Wait,  Act.  &  Def.  808.  and  cases  cited. 

It  is  not  admissible  in  evidence  under  the 
defendant's  plea  of  "not  guilty,"— the  widest 
of  the  general  issues. 

BriekeU  v.  Davie,  21  Pick.  404,  410;  Heard, 
Civ.  PI.  129;  1  Tidd,  8th  ed.  702;  1  Chitty,  PI. 
1st  ed.  487. 

Was  the  motion  to  set  aside  the  verdict  prop- 
erly denied?  This  branch  of  the  case  the  court 
will  not  consider.  It  raises  a  question  of  fact 
which  was  conclusively  determined  by  the 
justice  presiding  at  the  trial. 

H.  H. 


Fuller  v.  Bailey,  58  N.  H.  71 ;  Lefavor  v. 
Smith,  58  N.  H.  125. 

Such  questions  will  not  be  considered  at  the 
law  term. 

Welcome  v.  LabonUe,  68  N.  H.  124, 125. 

Doe,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

In  Brigham  v.  Btte,  2  Pick.  420,  the  writ 
was  abated  because  it  contained  no  declara- 
tion. The  law  allows  an  insufficient  declara- 
tion to  be  amended  for  the  purpose  of  curing 
a  defective  statement  of  the  cause  of  action. 
In  a  suit  seasonably  brought,  the  declaration 
may  be  amended  after  the  time  when  a  new 
action  for  the  same  cause  would  be  barred  by 
the  Statute  of  Limitations.  Merchants  Bank 
v.  Stevenson,  7  Allen,  489,  490.  In  that  case, 
and  in  Wiley  v.  Tale,  1  Met.  558,  555,  an 
amendment  was  denied  on  the  ground  that,  as 
a  matter  of  fact,  justice  did  not  require  it.  In 
this  case  the  question  of  fact  whether  justice 
required  the  amendment,  and  the  question  of 
fact  raised  by  the  motion  to  set  aside  the  ver- 
dict on  the  ground  of  excessive  damages, were 
determinable  at  the  trial  term;  and  no  error  of 
law  appears.  MerriU  v.  Perkins,  61  N.  H. 
262. 

Judgment  on  the  verdict. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


Mary  R.  ODIORNE 
v. 

Susan  J.  MOULTON  et  al. 

An  agreement  made  by  four  legatees 
named  in  a  will,  in  equal  parts  to  aid, 
comfort,  and  take  care  of  the  testa* 
trix,  and  defray  the  expenses  of  her 
sickness  and  funeral,  entitles  one  who,, 
with  the  knowledge  and  acquiescence  of 

•  the  others,  has  furnished  more  than  an 
equal  part  of  care,  nursing,  etc.,  to  a 
ratable  contribution  from  the  others. 

(Rockingham  Decided  March  11.1887.) 

BILL  in  equity.  Decree  for  plaintiff. 
In  1875,  Mary  Blasdell,  of  Portsmouth, 
made  her  will  bequeathing  her  property  in 
equal  shares  to  the  plaintiff,  Mrs.  Odiorne, 
and  the  defendants.  Mrs.  Moulton,  Mrs.  Hen- 
derson, and  Mrs.  Gerrish.  At  the  same  time 
the  legatees  executed  an  agreement  in  writing 
whereby,  in  consideration  of  the  will,  they 
mutually  undertook,  "in  equal  parts,  to  aid, 
comfort,  and  take  care  of  (the  testatrix)  in  her 
sickness,  and  in  like  portions  to  defray  the  ex- 
penses incident  to  her  sickness  and  the  expens- 
es of  her  funeral."  From  that  time  to  the 
time  of  her  death,  which  occurred  in  1884, 
Miss  Blasdell,  by  reason  of  her  age  and  in- 
firmities, was  in  need  of  more  or  less  care  and 
nursing,  which  was  provided  by  the  plaintiff 
and  Mrs.  Moulton  during  the  first  year,  and 
mainly  by  the  plaintiff  afterwards.  Mrs.  Hen- 
derson and  Mrs.  Gerrish  furnished  no  special 
care  or  attention  to  Miss  Blasdell,  and  were 
never  requested  to  furnish  any,  either  by  Miss 
Blasdell  or  the  plaintiff.  The  value  of  all 
the  services  rendered  in  caring  for  Miss  Blas- 
dell was  $1,000,  of  which  $50  was  furnished 
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by  Mrs.  Moulton  and  $960  by  Mrs.  Odiorne. 
The  plaintiff  asks  for  contribution  from  the 
defendants;  and  if  the  bill  can  be  maintained 
she  is  entitled  to  a  decree  for  $700,— $200  to 
be  paid  by  Mrs.  Moulton,  and  $350  each  by 
Mrs.  Henderson  and  Mrs.  Gerrish.  The  de- 
fendants moved  to  dismiss  the  bill 

Messrs.  Frink  A  Batchelder,  for  plain- 
tiff: 

Valuable  services  having  been  rendered  un- 
der the  agreement,  our  only  complete  remedy 
is  by  a  bill  for  contribution  from  the  defend- 
ants. 

Pom.  Eq.  Jur.  §§  189,  1416,  1418. 

The  services  were  not  to  be  rendered  "upon 
request,"  or  "when  notified, "  but  "in  her  sick- 
ness," whenever  that  might  happen.  It  was 
the  duty  of  the  parties  to  this  agreement  to 
find  out  when  Miss  Blasdell  was  sick,  and  to 
tender  their  services. 

Watson  v.  Walker,  28  N.  H.  471. 

The  services  of  Mrs.  Odiorne  having  been 
rendered  under  a  legal  obligation,  by  the  terms 
of  which  these  defendants  were  bound  to  con- 
tribute equal  shares,  there  is  implied,  on  their 
parts,  a  request  to  this  plaintiff  to  perform 
whatever  necessary  service  she  rendered  the 
deceased. 

HaU  v.  Smith,  6  How.  96  (46  U.  S.  bk.  12, 
L.  ed.  66). 

The  place  where  the  services  were  to  be  ren- 
dered was  equally  known  to  the  plaintiff  and 
the  defendants;  and  the  latter  could  in  no  way 
be  relieved  from  the  performance  of  their 
agreement,  except  by  a  tender  of  their  labor  to 
the  deceased. 

Clement  v.  Clement,  8  N.  H.  210. 

Mr.  Calvin  Page,  for  defendants  Hender- 
son and  Gerrish: 

As  between  themselves,  the  parties  were  part- 
ners in  this  transaction.  It  was  a  joint  under- 
*  taking  for  their  joint  benefit,  and  the  partner- 
ship terminated  when  the  purpose  for  which 
it  was  formed  was  accomplished, — at  the  dtte 
of  Mies  BlasdeH'8  death. 

Pars.  Partn.  chap.  12,  p.  884,  §  2. 

If  there  is  no  agreement,  the  law  makes 
none,  and  infers  none  from  the  greater  indus- 
try or  greater  ability  of  one  partner. 

PMUps  v.  Turner,  2  Dev.  &  B.  Eq  128; 
Caldwell  v.  Leiber,  7  Paige,  488,  495. 

In  CaldxoeU  v.  Leiber,  supra,  the  court  says: 
"Partners  are  not  entitled  to  charge  each  other 
for  their  services  in  the  management  of  the 
concern;  and  the  law  never  undertakes  to  set- 
tle between  them  their  various  and  unequal 
services  in  the  transaction  of  their  private 
affairs." 

The  same  rule  applies  after  the  dissolution 
of  the  firm.  Partners  who  wind  up  the  con- 
cern are  not  entitled  to  any  extra  compensa- 
tion for  their  time  and  labor. 

Beatty  v.  Wrap,  19  Pa.  516,  519;  Burden  v. 
Burden,  1  Ves.  &  B.  170;  Utocken  v.  Damon, 
6  Beav.  871,  876;  Lyman  v.  Lyman,  2  Paine,  C. 
C.  11,  52. 

When  the  plaintiff,  through  ten  long  years 
of  silence,  without  a  word  of  caution  or  com- 
plaint to  any  of  the  parties,  caused  them  to 
omit  any  service  that  they  would  otherwise 
have  gladly  rendered,  and  led  them  to  suppose 
that  the  agreement  was  being  satisfactorily 
kept  by  all  parties,  though  one  word  from  her 
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would  have  disclosed  her  intentions,  and  pat 
them  upon  their  guard,  and  secured  from  them 
what  she  required, — when  she  did  all  this  to 
obtain  their  share  of  the  estate,  she  so  acted 
that  equity  should  not  now  allow  her  to  take 
advantage  of  her  acts. 

Horn  v.  Cole,  51  N.  H.  287;  Manning  v. 
Cogan,  49  N.  H.  881,  889;  Davie  v.  Handy,  ffl 
N.  H.  65. 

Doe,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Services  which  Miss  Blasdell  needed,  and 
which  were  to  be  rendered  or  paid  for  by  the 
four  signers  of  the  contract,  were  performed 
by  two  of  them.  There  was  no  express  or 
implied  agreement  that  she  was  to  demand  of 
each  of  the  four  a  quarter  of  everything  she 
needed ;  or  that  each  of  the  four  was  to  furnish 
a  quarter  part  of  every  item  of  necessaries;  or 
that  each,  before  doing  anything  in  fulfillment 
of  the  contract,  was  to  call  upon  the  other 
three  for  contribution  in  advance.  It  is  agreed 
in  argument  that  the  four  knew,  when  they 
made  the  contract,  that  their  abilities  and  op- 
portunities for  rendering  personal  services  were 
not  equal,  and  never  would  be.  It  was  neces- 
sarily understood  that  unequal  services  prop- 
erly rendered  in  performance  of  the  contract 
would  bo  equalized  by  contribution.  There  is 
no  evidence  of  fraud,  concealment,  or  unfair- 
ness. All  the  parties  were  apparently  aware 
of  the  fact  that  the  plaintiff  was  doing  more 
than  her  share,  and  no  one  had  any  reason  to 
suppose  she  was  gratuitously  performing  a 
contract  which  the  four  agreed  to  perform  "in 
equal  parts."  Her  rendition  of  services  does 
not  appear  to  have  been  a  fact  peculiarly  with- 
in her  own  knowledge,  and  there  are  no  facts 
that  required  notice.  Watson  v.  Walker,  88 
N.  H.  471. 

Decree  for  the  plaintiff. 

Clark,  J.,  did  not  sit;  the  others  concurred. 


SCHOOL  DI8TRICT  NO.  16 
v. 

City  of  CONCORD. 

A  balance  of  a  fund  of  an  abolished 
school  district,  remaining  after  the  as- 
sessment and  remission  of  the  equalizing 
tax  authorized  by  Laws  1885,  chap.  48, 
§  2,  is  applied  by  law,  as  nearly  as  may 
be,  to  the  use  of  those  who  would  have 
been  entitled  to  the  benefit  of  it  if  the 
district  had  not  been  abolished;  and  the 
school  board  of  the  town  district  may 
be  appointed  trustees  for  the  disposi- 
tion of  the  money. 

(Merrimack  Decided  March  11. 1S87.) 

ASE  reserved.    Case  discharged. 
Bill  in  equity  by  a  district  abolished  by 
Laws  1885,  chap  48,  for  the  disposition  of 
$1,652.79  held  by  the  defendant,  belonging  to 
the  plaintiff,  and.  not  included  by  the  tax  as- 
sessors in  the  equalization  of  the  property  of 
abolished  districts.   Facts  agreed. 
The  case  is  stated  in  the  opinion. 
Mr.  David  Cross,  for  plaintiff: 
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The  money  was  originally  collected  and  held 
by  the  city,  or  its  officers,  in  trust,  to  be  applied 
for  the  benefit  of  the  inhabitants  of  the  plain- 
tiff district,  in  educating  their  children  under 
the  common-school  system  as  then  existing. 

School  Dist.  No.  1  v.  Sanborn,  25  N.  H.  88; 
Fuller  v.  Heath,  89  111.  296;  Gen.  Laws,  chap. 
85;  Gen.  Stat.  chap.  77. 

If  the  money,  though  not  wanted  or  needed 
by  the  district,  had  been  applied  to  schooling 
purposes  in  other  districts  having  a  scanty  ap- 
propriation, it  could  not  be  seriously  denied 
that  the  diversion  would  be  a  gross  breach  of 
trust,  and  that  the  district  or  its  taxpayers  (and 
perhaps  both)  would  be  entitled  to  some  rem- 

78ekool  Dist.  No.  7  v.  MorriU,  59  N.  H.  867. 
389;  School  Diet,  v.  Sherburne,  48  N.  H.  52. 

The  district  could  not  use  It  to  pay  the  ex- 
pense of  building  a  schoolhouse,  or  for  liqui- 
dating its  debts.  It  would  belong  to  it  in  a 
qualified  sense  only,  and  for  special  purposes. 

Barrett  v.  School  Diet.  No.  t,  37  N.  H.  445, 
448. 

To  allow  money  paid  and  apportioned  for 
the  exclusive  benefit  of  one  district  to  be  ap- 
plied for  the  benefit  of  another  would  be  as 
unjust,  inequitable,  and  unconstitutional  as  to 
authorize  taxes  raised  in  one  town  to  be  ap- 
propriated in  another,  or  to  make  A  liable  for 
B'g  debts. 

Hitchcock  v.  St.  Louie,  49  Mo.  484.  488;  Edee 
t.  Boardman,  58  N.  H.  580,  589;  Dill.  Mun. 
Corp.  §  650  (512). 

As  a  corporation  may  exist  for  some  pur- 
poses after  its  dissolution  (Gen.  Laws,  chap. 
147.  §  17;  chap.  86.  §  28),  the  plaintiff  district, 
being  technically  entitled  to  the  money  by  its 
prudential  committee,  may  be  held  to  exist, 
and  may  receive  the  money,  if  it  is  reasonably 
necessary  and  convenient  for  the  final  disposi- 
tion of  the  fund ;  but  if  the  fund  can  be  legally, 
equitably,  and  conveniently  disposed  of  with- 
out extending  or  continuing  the  powers  of  the 
defunct  corporation,  such  a  method  should 
be  adopted. 

School  Dut.  v.  Greenfield,  64  N.  H.  84,  2  New 
Eng.  Rep.  908. 

As  the  district  has  ceased  "to  exist  for  gen- 
eral purposes"  (Sargent  v.  Union  School  Diet. 
68  N.  H.  528,  2  New  Eng.  Rep.  290),  it  could 
legally  do  nothing  with  the  money,  except  to 
hold  it  as  trustee  on  a  trust  that  has  terminated. 
If  its  inhabitants  should  form  themselves  into 
a  private-school  corporation  to  afford  greater 
facilities  for  the  education  of  their  children, 
the  body  corporate  thus  brought  into  existence 
would  not  be  entitled  to  use  this  money  in  pay- 
ing for  teachers,  fuel,  and  incidental  expenses 
(Gen.  Laws,  chap.  85,  §  8),  as  the  original  dis- 
trict might  have  used  it;  for  the  appropriation 
was  made  and  the  taxes  were  paid,  not  for  a 
private,  but  for  a  public,  school,  and  the  diver- 
sion of  the  money  in  such  a  way  would  be  as 
illegal  as  its  use  by  the  town  district.  Taxes 
cannot  be  raised  or  appropriated  for  merely 
private  objects. 

Cooley,  Tax.  105;  Jenkins  v.  Andover,  103 
Mass.  94,  101;  Curtis  v.  Whipple,  24  Wis.  350, 
858;  Dill.  Mun.  Corp.  §  786  (587). 

If,  then,  the  officers  of  the  city  and  of  the 
district,  having  money  in  their  hands  raised 
by  taxation  for  school  purposes,  as  this  fund 
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was  raised,  hold  it  as  trustees;  and  if  the  ob- 
ject of  the  trust  cannot  legally  be  accom- 
plished because  the  cestui  que  trust  no  longer 
exists,  or  is  no  longer  capable  of  receiving  the 
benefit  in  any  legal  and  practicable  way, — the 
fund  must  revert,  by  way  of  a  resulting  trust, 
to  the  taxpayers  of  the  district  by  whose  money 
it  was  established. 

Story,  Eq.  Jur.  1156,  1196;  Perry,  Tr. 
§  160;  Eatterbrooks  v.  TiUinghast,  5  Gray,  17. 

Towns  and  school  districts  are  merely  parts 
of  the  machinery  established  by  the  Legisla- 
ture for  the  convenient  accomplishment  of  a 

ftublic  purpose;  and  they  may  be  deemed  no 
onger  needful,  and  be  dispensed  with  or 
abolished,  at  the  will  of  the  Legislature,  as 
far,  at  least,  as  the  use  and  enjoyment  of  the 
public  fund  is  concerned. 

Child  v.  CoUnirn,  54  N.  H.  71;  Famum'i  Pe- 
tition, 51  N.  H.  876;  Chicago  v.  People,  80  111. 
884;  Cooley,  Const.  Lim.  240. 

A  school  district,  as  such,  has  no  vested  rights 
of  property  in  its  schoolhouse;  and,  when  abol- 
ished, its  corporate  powers  are  at  an  end,  un- 
less its  continued  existence  is  necessary  for 
some  purpose  of  the  trust. 

School  Dist.  v.  Greenfield,  64  N.  H.  84,  2  New 
Eng.  Rep.  908. 

Though  the  title  to  the  property  might  pass 
to  the  town  or  to  the  town  district  without  an 
express  statutory  provision  to  that  effect  (School 
Diet.  No.  1  v.  Richardson,  28  Pick.  62;  School 
Diet.  No.  6  v.  Tapley,  1  Allen,  49),  it  would  pass 
charged  with  the  trust  for  educational  pur- 
poses imposed  upon  it  by  the  Legislature  and 
guaranteed  to  the  taxpayers  whose  money  cre- 
ated .it.  "The  money  was  raised  by  an  assess- 
ment on  all  the  polls  and  taxable  estate  of  the 
town;  and  the  statute  contemplates  that  each 
district  may  receive  back,  as  nearly  as  prac- 
ticable, the  amount  it  has  contributed  to  the 
school  fund. " 

School  Dist.  No.  7  v.  Morria,  59  N.  H.  867, 
869. 

"The  general  rule  of  equalization  applied  to 
abolished  school  districts  by  Laws  1885,  chap. 
48,  §  2,  is  an  affirmance  of  the  rights  of  all  par- 
ties concerned." 

School  Dist.  v.  Greenfield,  64  N.  H.  84,  85,  2 
New  Eng.  Rep.  908. 

The  tax  was  raised,  not  for  general  munici- 

Eal  purposes,  or  for  general  school  purposes, 
ut  for  the  support  of  schools.  Gen.  Laws, 
chap.  85,  §  8.  It  could  not  be  used  in  the 
purchase  of  real  estate  for  the  district,  or  for 
the  purpose  of  building  schoolhouses. 
Lee  v.  School  Dist.  No.  1,  86  N.  J.  Eq.  581. 
When  taxes  are  legally  assessed  and  paid  for 
a  special  purpose  which  is  afterwards  aban- 
doned or  judicially  declared  to  be  illegal,  the 
taxpayers  are  entitled  to  a  remission  or  refund- 
ing of  the  taxes  they  were  obliged  to  pay,  al- 
though they  paid  them  voluntarily.  The 
municipality  cannot  retain  the  money,  and 
omit  to  apply  it  to  the  purpose  for  which  it 
was  raised.  Such  a  holding  would  legalize  ex- 
tortion and  robbery. 

Dill.  Mun.  Corp.  §  945,  note;  Bradford  v. 
Chicago,  25  111.  411.  415;  Greedup  v.  Franklin 
County,  80  Ark.  101;  Worthen  v.  Badgett,  82 
Ark.  496,  528;  Jersey  City  v.  O'CaUaghan,  41 
N.  J.  L.  849;  Peyser  v.  Mayor,  70  N.  Y.  497. 
Evidently  the  taxpayers'  rights  could  not 

Digitized  byGO(§A$Ie 


302 


New  England  Reporter — Sup.  Ct.  of  New  Hampshire. 


Mar., 


thus  be  devested;  and  a  dental  of  their  right  to 
their  lust  and  equitable  shares  in  the  property 
would  be  an  unauthorized  exercise  of  judicial 
power.    Grim  v.  Weissenberg,  57  Pa.  488,  487. 

"Numerous  cases  might  be  named  where  the 
return  of  taxes  collected  would  be  the  only  just 
proceeding  to  be  taken.  Money  raised  for  a 
special  emergency  may  not  be  required  by  the 
emergency  ceasing." 

Tippecanoe  County  v.  Lucas,  98  U.  8. 108, 115 
(Bk.  28.  L.  ed.  822);  Virden  v.  Needles,  98  111. 
366.  872;  Bass  v.  Fbntteroy,  11  Tex.  698. 

Messrs.  Leach  &  Stevens*  and  H.  G. 
Sargent,  for  defendant. 

Doe,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

District  No.  16  having  been  abolished  by  the 
Act  of  1885,  chap.  48,  the  defendant,  holding 
the  district's  money,  properly  refused  to  pay  it 
to  anyone  until  the  payee  was  Judicially  ascer- 
tained. The  bill  is  properly  brought  by  the 
plaintiff,  and  could  have  been  brought  by  the 
defendant,  for  an  adjudication  of  the  proper 
disposition  of  the  money  which  is  applied  by 
law,  as  nearly  as  may  be,  to  the  use  of  those 
who  would  have  been  entitled  to  the  benefit  of 
it  if  the  district  had  not  been  abolished.  The 
fund  has  been  accumulating  in  the  city  trea- 
sury fifteen  years,  during  a  part  of  which  time 
the  district  had  no  school  because  it  had  no 
scholars.  It  was  one  of  the  increasing  num- 
ber of  districts  whose  childless  condition  called 
for  the  Act  of  1885.  or  some  other  provision 
against  the  evil  of  an  annual  tax  that  could  not 
be  used  for  the  purpose  for  which  it  was  raised. 

In  the  reserved  case  no  reason  appears  why 
the  equalizing  school-property  tax  of  1886,  as- 
sessed on  persons  and  property  within  the 
limits  of  the  abolished  districts,  should  not  be 
paid  out  of  this  fund.  But  a  maintenance  of 
the  district  organization  for  the  management 
and  disposition  of  the  money  would  be  an  in- 
convenient and  unnecessary  mode  of  adminis- 
tration. School  Diet.  v.  Greenfield,  64  N.  H. 
84, 2  New  Eng.  Rep.  908.  By  virtue  of  their  of- 
ficial duties,  the  school  board  of  the  town  dis- 
trict seem  to  be  proper  persons  to  be  appointed 
trustees.  If  cause  is  not  shown  for  a  differ- 
ent course,  they  will  be  appointed  at  the  trial 
term,  with  instructions  to  pay  the  plaintiff's 
share  of  the  equalizing  tax,  and  the  plaintiff's 
reasonable  costs  and  expenses  of  this  suit  (to 
be  determined  by  the  court),  and  to  apply  the 
balance  for  the  plaintiff's  use  and  benefit.  If 
doubts  arise  as  to  any  matter  of  detail,  the 
trustees  can  apply  at  the  trial  term  for  further 
instructions,  which  the  facts  stated  in  the  case 
do  not  enable  us  to  give  at  this  time. 

Case  discharged. 

Carpenter  and  Bingham,  J  J.,  did  not 

sit;  the  others  concurred. 


WESTERN  UNION  TELEGRAPH  CO. 

9. 

STATE  of  New  Hampshire. 

A  telegraph  company  is  liable  for  in- 
terest, at  10  per  cent,  on  the  amount  of 
the  tax  finally  levied  upon  it.  from  De- 
cember 1  of  the  year  in  which  it  is  as- 


sessed, although  the  amount  of  the  ori- 
ginal assessment  has  been  reduced 
on  appeal. 

(Merrimack  Decided  March  11. 1887.) 

MOTION  by  the  Attorney-General  that  inter- 
est at  the  rate  of  10  per  cent  from  Decem- 
ber 1,  1884,  on  the  plaintiff's  tax  of  1884,  and 
from  December  1, 1885,  on  the  plaintiff's  tax  of 
1885,  be  added  to  such  taxes  as  finally  fixed  by 
the  court  at  the  June  Term,  1886,  on  appeals  by 
plaintiff  from  the  assessments  for  the  years 
1884  and  1885.    Case  discharged. 
The  case  is  stated  in  the  opinion. 
Mr.  Attorney-General  Bradford,  for  the 
State,  for  the  motion. 
Messrs.  Chase*  Streeter,  for  plaintiff: 
Taxes  do  not  bear  interest  except  when  ex- 
pressly so  provided  by  statute. 

1  Desty,  Tax.  9. 

A  tax  is  not  a  debt  or  contract,  and  does  not 
bear  interest. 

Perry  v.  Washburn,  20  Cal.  818-850;  Haskell 
v.  BarUetl,  84  Cal.  281;  Lane  County  v.  Oregon, 
7  Wall.  80  (74  U.  8.  bk.  19,  L.  ed.  101). 

The  State  cannot  recover  interest  on  taxes, 
payment  of  which  has  beenjdeferred,  unless  the 
statute  authorizes  interest  on  such  taxes. 

Western  U.  Tel.  Go.  v.  State,  55  Tex.  814 

Where  an  action  is  given  for  taxes^  interest 
is  not  recoverable  unless  the  statute  gives  it. 

Danforth  v.  Williams,  9  Mass.  824. 

"A  debt  universally  bears  interest  from  the 
time  it  is  due.  A  tax  never  carries  interest 
No  instance,  it  is  believed,  can  be  found,  since 
the  formation  of  the  government,  where  a  claim 
for  interest  on  taxes  has  been  made  or  en- 
forced." 

Green,  Oh.  J.,  in  Camden  v.  Allen,  26  N.  J. 
L.  898.   See  Shaw  v.  PeckeU,  26  Vt.  485. 

Taxes  are  not  debts  so  as  to  bear  interest  as 
liquidated  demands. 

State  v.  Southwestern  R.  R.  Go.  70  Ga.  11. 

In  an  action  against  a  corporation  for  a  fail- 
ure to  pay  taxes,  no  interest  should  be  al- 
lowed as  damages;  the  statute  prescribes  the 
penalty  for  default  in  payment,  and  no  other 
may  be  required. 

People  v.  Gold  dbStockTel.  Go.  98  N.  Y.  67. 

What  the  State  omitted  to  demand  the  court 
cannot  require. 

See  Hill.  Tax.  444. 

"The  uniform  custom  in  this  State,  so  far  as 
our  information  extends,  has  been  not  to  de- 
mand interest,  as  interest,  on  taxes  in  default, 
and  we  will  not  disturb  that  custom."  Counties 
v.  R  R.  Co.  65  Ala.  891. 

A  judgment  for  taxes  cannot  include  inter- 
est, in  the  absence  of  statute  or  ordinance. 

Edmonson  v.  Galveston,  58  Tex.  157;  People 
v.  Thatcher,  95  111.  109. 

Statutes  imposing  interest  on  delinquent  tax- 
payers (as  our  Gen.  Laws,  chap.  57,  §  9,  chap. 
62,  §  6,  chap.  66,  %  8,  which  impose  a  10  per 
cent  penalty)  are  sustained  on  the  ground  that 
the  interest  imposed  is  in  the  nature  of  a  pen- 
alty for  nonpayment  of  the  tax  within  the 
time  directed  by  statute. 

2  Desty,  Tax.  764,  and  cases  cited. 

The  penalty  of  interest  cannot  be  considered 
a  part  of  the  taX(Ibid.);  and  an  Act  which  pro- 
vides that  a  penalty  of  10  per  cent  interest  shall 
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attach  to  and  become  a  part  of  a  delinquent  tax 
is  void  (Ryan  v.  State,  5  Neb.  376). 

Unless  express  authority  to  do  so  be  granted 
by  the  Legislature,  a  municipal  corporation  has 
no  power  to  enforce  the  payment  of  taxes  due 
it  by  affixing  a  penalty  of  an  additional  per 
cent  for  failing  to  pay  promptly  when  due. 

Augusta  v.  Dunbar,  50  Ga.  887. 

It  would  seem  that  the  court  has  no  power  to 
add  interest,  as  interest,  to  the  tax.  The  doc- 
trine announced  in  our  case  of  Hibbard  v. 
Clark,  56  N.  H.  155,  logically  leads  to  the  same 
result,  though  this  question  was  not  there  di- 
rectly decided. 

"Penalties  are  imposed  as  a  punishment,  and 
are  supposed  to  bear  some  relation  to  the 
wrongful  act  done  or  omitted,  and  the  circum- 
stances attending  the  same." 

80*66  v.  Stockle,  44  Mich.  576. 

This  case  is  to  be  distinguished  from  Boston 
&M.R.R.  v.  State,  68  N.  H.  571,  2  New  Eng. 
Rep.  544.  There  the  corporation  .was  com- 
pelled by  the  statute  (Laws  1881,  chap.  58,  §  1) 
to  pay,  and  did  pay,  into  the  treasury  about 
$  2.500  more  than  its  legal  proportion  of  the 
tax  for  that  year. 

If  we  had  paid  the  original  assessment,  the 
money  would  be  buried  in  the  treasury  until 
the  Legislature  should  conclude,  by  a  special 
Act,  to  authorize  the  treasury  to  pay  it  back. 

Cooley,  Tax.  680. 

If  the  opinion  that  chap.  57,  §  9,  is  applica- 
ble to  all  taxes  is  well  grounded,  and  all  taxes 
of  every  kind  unpaid  on  the  1st  day  of  De- 
cember bear  10  per  cent  Interest  from  that  date, 
why  did  not  the  court,  in  Boston  &  M.  R.  R. 
v.  State,  68  N.  H.  571,  2  New  Eng.  Rep.  544,  al- 
low the  plaintiff  10  per  cent  interest  on  the 
amount  overpaid? 

Bingham,  J.,  delivered  the  opinion  of  the 
court: 

Gen.  Laws,  chap.  62,  §  14,  as  amended  by 
Laws  1881 ,  chap.  58,  §  2,  requires  that  every  tele- 
graph corporation  shall  pay  an  annual  tax  on 
the  valuation  of  its  property  as  near  as  may  be 
in  proportion  to  the  taxation  of  other  property 
throughout  the  State;  and  it  is  made  the  duty  of 
tbeState  boardof  equalization  to  assess  the  same 
at  the  average  rate  of  taxation  of  other  prop- 
erty. Section  8  of  the  last-named  Act  requires 
the  assessment  to  be  made  and  certified  to  the 
State  treasurer  by  the  80th  day  of  September, 
and  that  the  tax  shall  be  paid  on  or  before  the 
30th  day  of  October,  and  that  all  properly  of 
the  corporation  on  the  1st  day  of  April  pre- 
ceding shall  be  liable  for  its  payment.  The 
effect  of  these  provisions  is  to  subject  telegraph 
corporations  to  the  same  taxation  that  other 
owners  of  property  are  required  to  pay. 

Gen.  Laws,  chap.  57,  §  9,  provides  that  "in- 
terest at  10  per  cent  shall  be  charged  upon  all 
taxes  not  paid  on  or  before  the  1st  day  of  De- 
cember after  their  assessment,  from  that  date, 
which  shall  be  collected  with  said  taxes  as  in- 
cident thereto."  The  plaintiff's  taxes  for  the 
years  1884  and  1885  were  seasonably  assessed 
and  duly  certified  to  the  State  treasurer.  Un- 
der the  provisions  of  Gen.  Laws,  chap.  61,  §  9, 
the  plaintiff  appealed  from  the  assessment  to 
this  court,  whose  duty  it  is  to  make  such  orders 
as  justice  requires.  On  the  appeal ,  it  has  been 
adjudicated  that  the  assessment  and  tax  in  each 
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of  the  years  was  too  large  by  two  fifths,  and 
the  same  was  reduced  to  three  fifths'  at  the 
June  Term,  1886.  The  plaintiff  has  not  paid, 
or  offered  to  pay,  any  part  of  either  tax ;  and  the 
question  is  whether  it  should  be  required  to  pay 
interest  under  Gen.  Laws,  chap.  57,  g  9,  which 
requires  that  interest  shall  be  charged  and  col- 
lected on  all  taxes  not  paid  on  or  before  the  1st 
day  of  December  after  their  assessment,  as  an 
incident  to  said  taxes.  This  statute  makes  the 
interest  a  part  of  the  tax  to  be  collected.  It 
would  be  unjust  to  require  the  plaintiff  to  pay 
interest  on  the  two  fifths  that  are  abated,  and 
that  is  disallowed.  But  the  plaintiff  claims 
that  It  should  not  be  required  to  pay  any  inter- 
est, as  the  final  determination  of  the  as- 
sessment was  not  .made  until  June,  1886, 
and  none  could  accrue  under  the  statute 
till  the  December  after;  but  we  think  that 
when  the  State  board  of  equalization  made  its 
assessment  and  certified  it  to  the  State  treas- 
urer, it  made  the  assessment  required  by  the 
statute;  and  that  it  was  not  the  intention  of  the 
Legislature  to  give  the  plaintiff  the  use  of  the 
money  justly  due  the  State  on  or  before  De- 
cember 1,  1884  and  1885, — one  and  two 
years'  interest, — as  a  compensation  for  taking 
the  appeal.  All  other  taxpayers  either  paid 
their  taxes  on  or  before  the  1st  of  Decem- 
ber of  these  years,  or  became  liable  to  pay  in- 
terest thereafter,  till  they  did  pay  them;  and 

Justice  requires  that  the  plaintiff  should  pay 
merest  on  its  just  and  equal  portion  of  the 
public  burden  due  the  State  on  or  before  the 
1st  of  December  in  each  of  these  years.  Had 
the  plaintiff  tendered  or  offered  to  pay,  when 
due,  the  sum  afterwards  found  to  be  its  pro- 
portional share,  and  the  State  had  declined  or 
neglected  to  take  the  same,  a  different  case 
would  be  presented.  Haywood  v.  Hartshorn, 
55  N.  H.  476,  488;  Thompson  v.  Boston  A  M.  R. 
R.  58  N.  H.  524.  A  taxpayer  appealing  from 
an  excessive  assessment  may  be  unable  to  de- 
termine the  exact  amount  which  will  be  found 
by  the  appellate  court  to  be  his  share  of  the 
public  expense.  He  may  be  unable  to  protect 
himself  against  the  interest  that  will  accrue 
after  the  1st  of  December,  by  paying  the  exact 
amount  of  his  tax  debt  before  it  is  ascertained. 
But  this  is  not  a  reason  for  giving  him  an  ex- 
ception that  is  not  enjoyed  by  his  neighbors 
who  do  not  appeal.  In  an  action  of  contract 
or  tort,  the  defendant  is  frequently  unable  to 
protect  himself  against  interest  and  costs,  by 
paying  into  court  the  exact  amount  of  damages 
before  they  are  assessed.  The  amount  he  will 
pay  for  the  purpose  of  protection  is  left  to  his 
judgment.  The  appealing  taxpayer  can  pro- 
tect himself  against  interest  by  paying  enough 
of  the  amount  assessed,  and  afterwards  recov- 
ering any  excess  that  may  be  abated. 

It  is  said,  however,  that  if  the  plaintiff  bad 
paid  the  taxes  as  first  certified,  it  would  have 
been  remediless  as  to  the  two  fifths  abated  on 
the  appeal.  It  is  true  that  the  State  cannot  be 
sued  without  its  consent ;  but  in  the  proceedings 
for  abatement  provided  for  in  Gen.  Laws, 
chap.  61,  §  9,  under  which  the  plaintiff  takes 
this  appeal,  the  State  voluntarily  makes  itself 
the  party  defendant,  subject,  like  other  parties, 
"to  all  such  orders  as  to  costs  and  security  for 
costs,  and  upon  all  other  matters,  as  justice 
may  require."  This  gave  authority  for  any 
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order  that  justice  might  require  for  the  satis- 
faction of  any  judgment  of  abatement  that  the 
plaintiff  should  recover  in  the  case.  Edes  v. 
Boardman,  58  N.  H.  580,  585,  586. 

The  plaintiff  is  charged  with  interest  on  the 
sum  found  due,  on  the  appeal  of  each  year, 
from  the  December  after  the  assessment  was 
made  by  the  board  of  equalization,  at  the  rate 
of  10  per  cent. 

Cam  discharged. 

All  concur. 


STATE  of  New  Hampshire 
Jacob  P.  CORBETT. 

An  indictment  charging  the  prudential 
committee  of  a  school  district  with  will- 
fully neglecting  to  give  the  district 
clerk  the  warrant  for  a  district  meet* 
ing  with  the  affidavit  ofpoeting  indorsed 
thereon,  as  required  by  Gen.  Laws.  chap. 
87,  §  5,  is  bad  if  it  does  not  allege  that 
the  warrant  was  duly  issued  and  a  copy 
or  copies  seasonably  posted. 

(Com — Decided  March  11,  1887J 

ON  demurrer  to  an  indictment.  Demurrer 
sustained. 

Indictment,  under  Gen.  Laws,  chap.  262, 
§  18,  found  at  the  October  Term,  1888.  The 
indictment  (matters  of  surplusage  being  omit- 
ted) charges  that  the  respondent,  on  the  12th 
day  of  March,  1888,  at  Errol,  etc.,  "was  pru- 
dential committee  of  school  district  No.  1,  in 
said  Errol,  duly  qualified  to  act  as  such,  and, 
as  such  committee,  it  was  the  duty  of  said 
Jacob  P.  Corbett  to  call  the  annual  meeting  of 
said  school  district  by  issuing  his  warrant  for 
the  same,  and  posting  a  copy  thereof  at  the 
door  of  the  school  house,  fourteen  days  at  least 
prior  to  the  date  of  the  meeting,  and  to  give  to 
the  clerk  of  the  district,  at  or  before  the  time  of 
the  meeting, the  warrant,  with  a  certificate  there- 
on, verified  by  oath,  that  a  copy  was  posted, 
and  at  what  time  and  place;  *  *  *  yet  the  said 
Jacob  P.  Corbett,  prudential  committee  as  afore- 
said, willfully  neglected  to  give  to  the  clerk  of 
said  district,  at  or  before  the  time  of  said  meet- 
ing, the  warrant  with  the  certificate  thereon 
verified  by  oath  that  a  copy  thereof  was  post- 
ed, and  at  what  time  and  place;  *  *  *  con- 
trary to  the  form  of  the  statute,"  etc.  The  re- 
spondent demurred. 

Messrs.  Drew  *  Jordan  for  respondent. 

Mr.  J.  H.  Dudley,  Solicitor  for  the  State. 
810 


Smith,  J., delivered  the  opinion  of  the  court: 
It  is  the  duty  of  the  prudential  committee  to 
issue  his  warrant  for  the  annual  meeting  of  his 
school  district,  and  to  post  a  copy  of  the  same, 
attested  by  himself  as  such  committee,  upon 
the  door  of  the  schoolhouse,  if  there  be  any, 
otherwise  at  one  or  more  public  places  in  the 
district,  fourteen  days  at  least  prior  to  the  day 
of  the  meeting,  at  any  time  subsequent  to  the 
first  Tuesday  of  January,  and  prior  to  the  sec- 
ond Tuesday  of  March.  Gen.  Laws,  chap.  87, 
§§  1-8.  The  warrant,  with  a  certificate  there- 
on verified  by  oath  that  a  copy  was  posted,  and 
at  what  time  and  place,  is  required  to  be  given 
to  the  clerk  of  the  district  at  or  before  the  time 
of  the  meeting,  and  he  is  required  to  record  it 
in  the  records  of  the  district.  Gen.  Laws,  chap. 
87,  §  5.  A  public  officer  who  willfully  neglects 
any  duty  of  his  office  forfeits  a  sum  not  ex- 
ceeding $30,  if  no  other  penalty  is  prescribed 
by  statute  for  such  neglect.  Gen.  Laws,  chap. 
262,  §  18. 

The  duty  of  giving  to  the  clerk  of  the  dis- 
trict, at  or  before  the  time  of  the  meeting,  the 
warrant,  with  the  certificate  and  affidavit  in- 
dorsed upon  it,  required  by  statute,  is  not  in 
terms  imposed  upon  the  prudential  committee. 
But  as  no  other  officer  is  charged  with  this 
duty,  a  reasonable  construction  of  the  statute 
is  that  the  duty  is  imposed  upon  the  committee. 
And  it  is  a  duty  which  may  be  performed  by 
him  in  person,  or  he  may  cause  it  to  be  done, 
as  he  may  post,  or  cause  to  be  posted,  a  copy 
of  his  warrant. 

The  indictment  does  not  allege  that  a  war- 
rant was  issued,  or  that  a  copy  was  posted.  It 
would  be  impossible  for  the  committee  to  cer- 
tify to  the  posting  of  a  copy  of  which  there 
never  was  an  original,  or  to  give  to  the  clerk  a 
warrant  that  never  was  issued.  An  offense  is 
committed  if  the  committee  willfully  neglects 
seasonably  to  issue  the  warrant  and  poet  a 
copy;  or,  if  that  duty  has  been  performed,  by 
his  willful  neglect  seasonably  to  return  "the 
warrant,"  with  the  proper  affidavit,  to  the 
clerk.  The  latter  offense  cannot  be  committed 
if  the  warrant  does  not  exist;  hence  the  ne- 
cessity for  alleging  that  the  warrant  was  is- 
sued. Whether  it  is  necessary  to  allege  the 
date  when  the  warrant  was  issued,  or  the  time 
and  place  when  and  where  the  copy  was  post- 
ed, or  the  time  and  place  when  and  where  the 
meeting  was  called  to  be  held,  are  questions  we 
need  not  consider. 

Demurrer  sustained. 

Allen,/.,  did  not  sit;  the  others  concurred. 
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MASSACHUSETTS, 
Scpheme  Judicial  Court. 


John  SHEPARD  et  al. 

v. 

George  F.  RICHARDSON  et  al. 

1.A  power  of  sale  and  the  interven- 
tion ot  trustees  do  not  necessarily 
take  from  the  court  the  power  to  de- 
cree a  strict  foreclosure  of  a  mort- 
gage. Such  a  security  will  be  presumed 
to  carry  with  it  the  usual  remedies,,  un- 
less, by  the  terms  of  the  instrument, 
they  are  excluded  or  qualified,  either 
eipreenly  or  by  fair  implication. 

1  The  right  to  foreclose  means,  in 
strictness,  the  power  to  cut  off  a  right  to 
redeem  given  by  equity,  when,  under 
the  condition  of  the  mortgage,  the 
mortgagee's  estate  has  become  absolute 
at  law.  If  the  mortgagee's  estate  never 
becomes  absolute,  there  never  can  be  a 
foreclosure.  It  is  not  essential  that  a 
limit  to  the  time  for  redemption  be  ex- 
pressly fixed,  though  in  some  cases  it 
has  been  held  that  this  omission  has  left 
the  mortgagee  without  a  foundation  for 
foreclosure. 

4.  Where  certain  holders  of  bonds  made 
by  the  Boston  Water  Power  Company, 
brought  a  bill  against  the  company, 
and  trustees  in  possession  under  a 
deed  of  trust,  claiming  that  the  entry 
by  tnipteesaiid  their  possession  for  three 
Tears  bad  been,  in  effect,  a  foreclosure, 
as  provided  by  statute  in  case  of  mort- 
gages, askingeither  for  a  decree  thai 
declarim.'.  or  that  a  short  day  be  ap- 
pointed for  the  payment  of  the  bonds 
and  coupons,  and,  in  default  of  such 
paymenT.  that  a.  foreclosure  be  then  de- 
creed,— H<r!>l.  that,  as  the  indenture 
flies  do  limit,  while  the  land  remains 
unsold,  to  the  mortgagor's  right  tore- 
deem;  and  the  instrument  (which  ex- 
hibits careful  preparation)  declares, 
"It  is  mutually  agreed  that,  upon  the 
payment  of  the  principal  and  interest  of 
said  bond*,  the  conveyance  herein  made, 
and  the  estate  and  interest  hereby 
granted  to  the  party  of  the  second  part, 
shall  be  void,"  thus  importing  a  right  to 
avoid  the  conveyance  by  payment  at 
any  time;  and  this  interpretation  is  con- 
firmed by  a  provision  that  the  trustees 
may  "enter  upon  and  taki-  possession  of 
all  and  Hn^ular  the  granted  premises," 
and  "  so  manage  and  dispose  of  the  same 
as  shall  be-st  enable  Them  to  ■•ai  ry  out 

and  fulfill  the  purposes  of  their  trust,'" 
and  "for  the  best  interests  of  all  parties 
concerned  in  the  trust  hereby  created," 
tinder  which  the  entry  of  thetrustees  is 
as  agents  of  the  mortgagors.— such  en- 
try not  defeating  the  scheme  for  ereat- 
ing  new-made  land  for  building  pur- 
poses and  The  extension  of  the  city  In 
that  direction,  but  simply  transferrin!; 
the  management  from  the  mortgagors  to 
thetrustees:  the  latter  being  empowered 
to  sell,  with  the  largest  discretion  as  to 
8  Mass.      h.  ic  k.,  v.  vl 


quantity,  time,  notice,  and  mode  of  sell- 
ing, as  they  might  deem  reasonable,  and 
"  for  the  best  interest  of  all  parties  con- 
cerned in  the  trust;'*  and,  although  the 
power  of  the  trustees  possibly  extends 
to  selling  the  whole  property  at  once, 
yet  this  power  to  sell  is  not  <M>nferred 
as  a  COnimon  mortgage  power,  but 
stands  upon  the  same  footing  aa  their 
power  to  complete  the  idling,  as  one  of 
the  ways  in  which,  as  agents  of  the 
grantor  so  long  as  the  default  continues, 
they  are  to  manage  and  dispose  of  the 
property  for  the  best  interest  of  all  the 
parties, —these  provisions  being  fol- 
lowed by  the  direction  that  thetrustees, 
after  applying  surplus  proceeds  of  sales, 
etc.,  to  the  payment  of  the  bonds,  "shall 
restore  the  residue  thereof,  and  all  land, 
securities,  and  other  properties  remain- 
ing in  their  possession  after  such  pay- 
ment is  completed,  to  the  part*'  of  the 
first  pari:  and  thereupon  this  l  rust  shall 
terminate," — the  whole  tenor  of  the 
deed  is  inconsistent  with,  a  right  on 
the  part  of  the  trustees  to  foreclose 
by  entry  and  lapse  of  time. 

(Suffolk  Filed  Mar  9. ]6«7.> 

ON  "report.  Bill  dfamiwrd. 
Bill  in  equity,  brought  by  John  Shepard. 
the  Home  National  Bank  of  Brockton,  Samuel 
Knight,  Peter  W.  French,  and  cithern,  certain 
bondholders  of  the  Boston  Water  Power  Com- 
pany, againBt  ihe  company  and  its  present 
trustees,  lo  have  an  indenture  securing  such 
bonds,  treating  it  as  a  mortgage,  declared  to 
have  been  foreclosed  by  an  entry  and  contin- 
ued possession  for  three  years  thereunder. 

The  instrument  declared  on  is  set  forth  in 
the  opinion  of  the  court  in  FuMtr  v.  Boston, 
133  Mass.  143,  an  action  bj'  Foster  and  others, 
as  trustees,  to  enforce  a  contract  to  purchase, 
as  follows: 

"The deed  is  in  the  form  of  an  indenture 
between  the  Boston  Water  Power  Company,  a 
corporation,  of  the  first  part,  and  a  party  of 
the  second  part  as  trustees,  whose  successors 
in  the  trust  the  plaintiffs  are.  It  recites  that 
the  party  of  the  first  part,  being  possessed  of 
large  tracts  of  land  in  the  Back  Bay,  so  called, 
in  Boston,  and  being  in  need  of  money  for  the 
purpose  of  improving  the  lands  and  making 
ih.  hi  available  for  sale,  and  for  paying  its  in- 
debtedness and  discharging  liens  existing  upon 
the  lands,  proposes  to  borrow  money  on  the 
security  of  the  lauds,  and  for  that  purpose  to 
issue  bonds  to  the  amount  of  $2,600,000  to  be 
authenticated  by  a  certificate  signed  by  the 
party  of  the  second  part  as  being  secured  by 
the  indenture.    It  next  recites  the  disposition 

I  lo  be  made  of  the  bonds;  the  larger  part  of 
which  are  to  be  delivered  by  the  corporation 

j  lo  the  trustees,  to  apply,  so  far  as  needed,  upon 

!  certain  specified  liabilities,  and  all  uot  used 
for  that  purpose  to  be  returned  to  the  corpora- 

I  lion;  the  remainder  of  the  bonds  to  be  applied 
lathe  payment  of  other  debts  of  the  corpora- 

i  lion,  and  the  discharge  of  liens  on  its  property, 
and  then  to  improving,  managing,  and  dispos- 
ing of  the  lauds,  to  the  expenses  of  the  trust, 
and  the  general  wants  of  the  corporation. 

I  After  the  recitals,  the  indenture,  •  to  the  end 
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that  the  punctual  payment  of  the  bonds  so  is- ' 
sued,  and  of  the  interest  thereon,  as  and  when 
the  same  shall  become  due,  may  be  secured, 
and  in  consideration  of  one  dollar  paid  by  the 
party  of  the  Becond  part,'  conveys  the  land  to 
them  in  fee  simple,  to  hold  '  in  trust  for  the 
intents  and  purposes,  and  upon  the  trusts  fol- 
lowing.' 

The  indenture  sets  forth  the  trusts  as  fol- 
lows: 

"1.  To  permit  said  party  of  the  first  part 
to  remain  in  the  possession  and  enjoyment  of 
the  granted  premises,  and  to  improve  the  same 
by  filling  said  land  and  flats,  and  by  laying  out 
streets  and  avenues  thereon,  and  otherwise 
making  the  same  available  for  sale,  and  to  sell 
and  convey  the  same,  and  to  dispose  of  the 
current  net  revenues  and  avails  thereof  in  such 
manner  as  it  shall  elect,  until  and  unless  de- 
fault shall  be  made  in  the  payment  of  said 
bonds,  or  the  interest  thereon,  or  any  part 
thereof. 

"2.  To  release,  from  time  to  time,  from  the 
lien  created  by  this  instrument,  so  that  the  same 
may  be  sold  and  conveyed  free  from  incum- 
brance, such  portions  of  said  lands  as,  in  the 
unanimous  opinion  of  said  trustees  and  of  the 
president  of  said  Boston  Water  Power  Company 
for  the  time  being,  may  be  safely  released 
without  impairing  the  security  for  the  pay- 
ment of  said  bonds,  either  by  reason  of  the 
receipt  of  the  proceeds  of  sales  by  said  trustees, 
or  by  reason  of  the  increased  value  of  the 
lands  of  said  corporation  by  reason  of  the  ad- 
vance in  value,  or  by  reason  of  the  increased 
value  given  to  the  remaining  lands  by  the  im- 
provements made  thereon  by  said  corporation. 
And  the  deed  of  the  said  corporation,  and  the 
release  of  the  said  trustees,  both  duly  executed, 
shall  be  conclusive  evidence  of  the  unanimous 
opinion  of  said  trustees,  and  of  said  president. 
And  in  case  said  trustees  and  said  president 
shall  not  agree,  then,  upon  the  application  of 
either,  the  question  of  the  lands  so  to  be  re- 
leased shall  be  submitted  to  and  determined 
by  the  treasurer  of  the  Commonwealth  of  Mas- 
sachusetts for  the  lime  being,  whose  written 
decision  shall  be  final,  and  shall  direct  the  ac- 
tion of  the  trustees  thereon. 

"8.  To  receive  and  invest  all  sums  of  money 
that  may  be  paid  them  by  said  party  of  the 
first  part  from  the  proceeds  of  sales  of  said 
land;  and  to  pay  therefrom,  from  time  to  time, 
all  interest  due.or  that  may  become  due,  on  said 
bonds,  and  the  expenses  of  the  trust  created  by 
this  instrument,  including  the  reasonable  com- 
pensation of  the  trustees;  and  to  apply  the 
residue  to  the  purchase  and  cancellation  of  the 
bonds  secured  by  this  instrument;  said  pur- 
chase to  be  made  at  the  market  value  of  said 
bonds,  but  in  no  case  at  a  price  exceeding  the 
par  value  thereof  and  accrued  interest. 

"4.  In  case  default  shall  be  made  in  the 
payment  of  the  bonds  issued  under  this  instru- 
ment, or  any  of  them,  or  of  any  of  the  interest 
coupons  attached  thereto,  at  any  time  when 
and  where  the  same  may  become  due  and  pay- 
able according  to  the  tenor  and  effect  thereof, 
and  for  six  months  thereafter, — then  and  in  that 
case  all  of  said  bonds  shall  thereupon  immedi- 
ately become  due  and  payable;  and  the  said 
trustees,  and  the  survivor  or  survivors  of  them, 
and  their  successors  or  successor  in  said 
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trust,  and  the  survivor  or  survivors  of  them, 
may,  and,  upon  the  written  request  of  the 
holders  of  at  least  one-third  part  of  the 
bonds  then  outstanding  and  unpaid,  shall 
enter  upon  and  take  possession  of  all  and 
singular  the  granted  premises,  or  so  much 
thereof  as  shall  then  remain  unsold,  and  all 
rights  of  the  party  of  the  first  part  therein, 
and  all  obligations  and  securities  which  may 
have  been  received  for  any  lands  conveyed  by 
this  instrument  that  may  have  been  sola ;  ana, 
as  the  attorneys  in  fact,  or  agents  of  the  party 
of  the  first  part,  shall  thereafter,  and  so  lone 
as  said  default  shall  continue,  so  manage  ana 
dispose  of  the  same  as  shall  best  enable  them 
to  carry  out  and  fulfill  the  purposes  of  their 
trust,  either  by  sale  or  sales  thereof  in  its  then 
existing  condition,  or  by  completing  the  filling 
said  lands  and  flats,  or  of  such  portion  thereof 
as  they  shall  deem  expedient,  and  otherwise 
improving  the  same,  and  thereafter  selling  the 
same  by  public  or  private  sale,  upon  such  no- 
tice, in  such  parcels,  at„such  prices,  and  upon 
such  terms  of  payment  and  security,  at  such 
time  or  times,  and  in  such  manner,  as  they 
shall  deem  just  and  reasonable  and  for  the 
best  Interests  of  all  parties  concerned  in  the 
trust  hereby  created,  with  full  power  to  give 
good  and  sufficient  deeds  of  conveyance  in  fee 
simple  for  any  lands  so  sold;  and,  after  pay- 
ing all  expenses  connected  with  and  incident 
to  the  management  and  care  of  said  property, 
including  the  compensation  of  the  trustees 
and  the  cost  of  any  improvements  that  may 
have  been  made  thereon  by  them  or  their 
agents,  shall  apply  any  remaining  surplus  of 
the  proceeds  of  any  sale  or  sales  made  by 
them,  and  all  other  moneys  that  may  have 
come  into  their  hands  as  such  trustees,  or  so 
much  thereof  as  may  be  needed,  to  the  pay- 
ment pro  rata  of  the  principal  and  interest  of 
all  of  said  bonds  then  remaining  unpaid;  and 
shall  restore  the  residue  thereof,  and  all  lands, 
securities,  and  other  property  remaining  in 
their  possession  after  such  payment  is  com- 
pleted, to  the  party  of  the  first  part;  and 
thereupon  this  trust  shall  terminate.  And  it 
is  further  declared  that  no  purchaser  under 
any  or  either  of  the  foregoing  trusts  shall  be 
under  any  obligation  to  inquire  into  the  neces- 
sity or  regularity  of  any  sale  thereunder,  nor 
see  to  the  application  of  any  of  the  purchase 
moneys  thereof;  but  that  the  receipt  of  the 
trustees  or  trustee  for  the  time  being  to  such 
purchaser  or  purchasers,  for  such  purchase 
moneys,  shall  be  his  or  their  full  and  effectual 
acquittance  and  discharge  therefor." 

Further  facts  appear  from  the  opinion. 

Messrs.  Sidney  Bartlett,  Robert  D. 
Smith,  and  N.  Matthews,  Jr.,  for  com- 
plainants: 

The  complainants  contend: 

1.  That  the  indenture  of  June  1,  1874,  is  a 
mortgage  which  may  be  foreclosed  by  entry 
and  three  years'  possession,  under  Pub.  Stat, 
chap.  181,  §§1,2. 

2.  The  lands  included  in  the  Francis  and 
Rollins  mortgages,  by  the  assignment  thereof 
to  the  trustees,  fell,  as  between  the  Water 
Power  Company  and  the  trustees,  within  the 
provisions  of  the  indenture  of  June  1,  1874. 
and  were  thereafter  subject  to  precisely  the 
same  right  of  foreclosure. 
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8.  The  entry  was  in  two  places,  In  either  of 
which  it  was  proper  to  make  an  entry  for  the 
purpose  of  foreclosing  the  mortgage. 

4.  The  entry  made  oy  the  trustees  upon  de- 
fault, on  November  9,  1882,  and  the  certificate 
thereof,  were  valid  in  form  and  substance  to 
commence  a  foreclosure  under  the  statute; 
the  entry  was  not  rendered  invalid  by  the  dec- 
laration of  an  intention  to  enter  also  for  all 
the  other  purposes  for  which  an  entry  could 
be  made  under  the  deed. 

5.  The  entry  was  not  rendered  vain,  or  the 
foreclosure  opened^  by  the  acts  or  words  of 
the  trustees  or  of  some  of  them. 

The  deed  of  June  1, 1874,  is  a  conveyance 
of  portions  of  the  grantor's  real  estate  to  secure 
specified  sums,  not  yet  due,  which  the  grantor 
promises  to  pay  with  interest  at  specified  times; 
the  grantor  has  the  right  of  possession  until 
default;  and  there  is  a  condition  of  defeasance 
in  the  usual  form ;  namely,  that  the  deed  shall 
be  void  on.  payment  of  the  debt.  The  deed 
therefore  falls  within  the  well-recognized  defi- 
nition of  a  mortgage,  and  can  be  foreclosed. 

Parks  v.  Hall*p  Pick.  211 »  Baton  v.  Whit- 
ing, 8  Pick.  491;  Shaw  v.  Norfolk  Co.  R.  R.  5 
Gray.  162;  Haven  v.  Adams,  4  Allen,  86:  Ha- 
ven v.  Grand  Junction  R.  R.  <t  D.  Co.  12  Al- 
len. 887;  First  Nat.  F.  Int.  Co.  v.  Salisbury, 
130  Mass.  808;  Hall  v.  SuUitan  R.  R.  2  Redf. 
Am.  R  R.  Cas.  621;  Alexander  v.  Central  R. 
R.  8  Dill.  487;  Central  Trust  Co.  v.  New  York 
dKRR.Co.88  Hun,  618;  Carp  v.  Whiting, 
118  Mass.  864. 

This  right  of  foreclosure,  never  expressed  in 
the  deed,  is  so  important  that  it  is  held  to  ex- 
ist although  other  machinery  for  realizing  his 
debt  be  secured  to  the  mortgagee.  All  other 
methods  are  cumulative  merely. 

If  the  deed  is  a  mortgage,  the  right  to  fore- 
close is  given  by  statute,  and  cannot  be  taken 
from  the  mortgagee,  except  by  express  words. 

Messrs.  John  Lowell  and  Henry  D. 
Hyde,  for  the  Boston  Water  Power  Co.,  de- 
fendant: 

The  power  in  the  trust  deed  does  not  con- 
stitute it  a  power  of-sale  mortgage,  and  sub- 
ject it  to  all  the  statutory  incidents  of  a  power- 
of-sale  mortgage. 

Is  it  reasonable  to  suppose  for  a  moment 
that  the  trustees,  in  order  to  make  a  valid  sale 
of  the  smallest  part  of  said  trust  propertv, 
would  be  obliged  to  comply  with  the  specific 
and  carefully  drawn  provisions  of  the  Public 
8tatutes,  and  "previous  to  such  sale"  cause 
"notice  thereof"  to  be  "published  once  a  week, 
for  three  successive  weeks,  in  some  newspaper, 
if  there  is  any,  published  in  the  cf  ty  or  town 
wherein  the  mortgaged  premises  are  situated, 
the  first  publication  of  such  notice  to  be  not 
less  than  twenty-one  days  before  the  day  of 
■aler 

Pub.  Stat.  chap.  181,  §  17. 

Again,  if  this  is  to  be  construed  as  a  power- 
of  sale  mortgage,  a  single  sale  would  in  all 
legal  probability  exhaust  the  power. 

Pryor  v.  Baker,  138  Mass.  469. 

If,  however,  the  trust  deed  is  capable  of  be- 
ing viewed  as  a  mortgage,  it  is  submitted  that 
it  fa  competent  for  parties  to  make  any  pro- 
vision enlarging  the  right  of  redemption  in  the 
mortgagor,  and  limiting  the  right  of  foreclos- 
ure, and  which  shall  operate  to  give  the  mort- 
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gagor  further  time  to  redeem  or  avail  himself 
of  the  equity  or  surplus  in  the  property. 

There  are  many  cases  in  equity  which  pro- 
tect an  improvident  mortgagor,  but  none  of  an 
opposite  character. 

In  Welsh  mortgages,  for  instance,  which, 
though  common  in  Great  Britain,  are  not  so 
here,  but  are  recognized  here  as  lawful,  there  is 
right  of  redemption,  but  no  right  of  foreclosure. 

Fates  v.  Hatnbly,  2  Atk.  860;  Tenlon  v.  Curtis, 
Younge,  610;  Curtis  v.  Holeombe,  6  L.  J.  N.  8. 
Ch.  166:  Marks  v.  Pell,  1  Johns.  Ch.  594. 

The  single  course  to  pursue  to  avoid  all  dif- 
ficulties, and  to  effectuate  and  carry  out  the  in- 
tention of  the  trust  deed,  as  declared  already 
by  this  court,  and  to  do  substantial  justice  to 
all  parties,  is  to  hold  that  the  instrument  is  a 
trust  deed  incapable  of  a  strict  foreclosure,  or 
of  a  foreclosure  in  any  sense,  and  ordering  the 
trust  to  be  wound  up  according  to  its  terms. 

See  Koch  v.  Briggs,  14  Cal.  257;  Sampson  v. 
Pattison,  1  Hare,  588;  Marvin  v.  Tiisworth,  10 
Wis.  820. 

The  prayer  for  foreclosure  cannot  be  granted 
when  the  mortgage  is  in  the  form  of  a  trust, 
like  the  one  at  bar ;  the  decree  is  always  for  a 
sale  or  sales. 

Scweitzer  v.  Mayhem,  81  Beav.  87,  and  cases 
in  note;  Jerikin  v.  Row,  5  De  G.  &  Sm.  197; 
Sampson  v.  Pattison,  1  Hare,  588;  Ex  parte 
Pettit,  2  Olyn  &  J.  47;  Kirkwood  v.  Thompson, 
2  Hem.  &  M.  892,  402,  per  Wood,  V.  C;  Lock- 
ing v.  Parker,  L.  R  8  Ch.  80,  89,  per  James, 
L.  J.;  Seton,  Decrees,  Hunt's  ed.  468. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  brought  by  some  of 
the  bondholders  secured  by  an  indenture  suffi- 
ciently set  forth  in  Foster  v.  Boston,  188  Mass. 
148,  against  the  grantor  and  trustees,  treating 
the  instrument  as  a  mortgage,  and  praying  that 
it  may  be  declared  to  have  been  foreclosed  by 
an  entry  of  the  trustees,  made  more  than  three 
years  before  the  filing  of  the  bill,  and  that  the 
trustees  may  be  ordered  to  distribute  the  prop- 
erty among  the  bondholders;  or,  if  the  mort- 
gage is  not  foreclosed,  that  a  short  day  of 
foreclosure  may  be  fixed .  The  defendant  com- 
pany, among  other  things,  denies  that  the  in- 
denture contemplates  or  permits  a  short  fore- 
closure; and,  as  we  are  of  opinion  with  it  upon 
this  point,  it  will  not  be  necessary  to  discuss 
the  other  questions  which  have  been  raised. 

We  readily  admit  that  neither  the  giving  of 
a  power  of  sale,  nor  the  intervention  of  trustees, 
nor  both  together,  in  a  mortgage,  necessarily 
take  from  the  court  the  power  to  decree  a  strict 
foreclosure  (Shaw  v.  Norfolk  Co.  R.  R.5  Gray, 
162:  HaU  v.  SuUivan  R.  11  L.  R.  N.  8.  188; 
8.  C.  2  Redf.  Am.  R.  R.  Cas.  621);  and  that  the 
security  will  be  presumed  to  give  the  usual 
remedies,  unless  the  terms  of  the  instrument 
exclude  them.  Balfe  v.  Lord,  2  Drury  &  W. 
480,  489.  But  those  remedies  may  be  exclud- 
ed or  qualified  by  express  words  or  by  fair  im- 

{>lication,  as  when  it  appears  that  such  alone 
s  contemplated.  Locking  v.  Parker,  L.  R.  8 
Ch.  80,  89;  Jenkins  v.  Rote,  5  De  G.  &  Sm. 
107;  Scweitzer  v.  May  hew,  81  Beav.  87.  There 
ig  no  danger  that  mortgagees  will  be  oppressed 
by  mortgagors;  and  there  is  no  reason  for 
courts  undertaking  to  force  rights  upon  them, 
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or  to  do  more  than  to  construe  the  security 
which  they  have  been  content  to  accept. 

Properly  speaking,  the  right  to  foreclose 
means  the  right  to  cut  off  a  right  to  redeem 
given  by  equity,  when,  by  the  condition  of  the 
mortgage,  the  mortgagee  s  estate  has  become 
absolute  at  law.  Sampson  v.  Pattiton,  1  Hare, 
638,  636;  Koch  v.  Briggs,  14  Cal.  266,  262. 
Where,  by  the  letter  of  the  deed,  the  mortgagor 
still  has  the  right  to  redeem,  the  mortgagee 
cannot  maintain  a  bill  to  foreclose.  Bon- 
ham  v.  Newcomb,  1  Vera.  282;  8.  G.  2  Vent. 
864.  If,  as  in  Welsh  mortgages,  the  mortga- 
gee's estate  never  becomes  absolute,  there  never 
can  be  a  foreclosure.  Yates  v.  Humbly,  2  Atk. 
860;  Adams,  Eq.  125,  126.  And  although  the 
failure  expressly  to  fix  a  limit  to  the  time  for 
redemption  does  not  necessarily  take  away  the 
usual  remedies  (Dalfe  v.  Lord,  ubi  supra),  in 
some  cases,  where  no  time  was  fixed  by  the 
deed  beyond  which  the  mortgagor  could  not 
defeat  the  mortgagee's  estate  by  payment,  the 
foundation  for  foreclosure  has  been  thought  to 
be  wanting.  Tenlon  v.  Curtis,  Younge,  610. 

The  indenture  before  us  fixes  no  limit  to  the 
mortgagor's  right  to  redeem  while  the  land  re- 
mains unsold.  It  is  not  a  carelessly  drawn  or 
imperfect  instrument,  as  in  Balfe  v.  Lord,  ubi 
supra;  and  the  fact  therefore  is  important. 
The  language  is:  "It  is  mutually  agreed  that, 
upon  payment  of  the  principal  and  interest  of 
said  bonds,  the  conveyance  herein  made,  and 
the  estate  and  interest  hereby  granted,  to  the 
party  of  the  second  part,  shall  be  void,"  etc. ; 
not  upon  payment  of  the  principal  and  inter- 
est of  the  bonds  "according  to  their  tenor,"  as 
in  5  Gray,  164.  The  words  used,  taken  by 
themselves,  import  a  right  to  avoid  the  con- 
veyance by  payment  at  any  time;  and  this  in- 
terpretation is  confirmed  by  the  provision  in 
the  fourth  article  of  the  trusts  (printed  in  188 
Mass.  146,  146)  for  the  trustees  managing  the 
property  "so  long  as  said  defaults  shall  con- 
tinue." These  words  contemplate  the  trustees' 
management  as  lasting  for  whatever  time  may 
be  necessary,  however  long,  until  the  bonds  are- 
paid;  not  that  it  shall  come  to  an  end  in  three 
years  by  mere  lapse  of  time,  if  the  default  con- 
tinues for  that  time. 

This  is  the  first  step.  And  the  whole  of  the 
fourth  article  first  mentioned  tends  the  same 
way.  The  trust  is  very  like  the  trusts  for  sale 
in  the  English  cases  which  we  have  cited, 
where  a  foreclosure  was  held  to  be  excluded. 
In  the  next  place,  the  trustees,  upon  entry,  are 
to  manage  and  dispose  of  the  property  as  agents 
of  the  party  of  the  first  part;  that  is,  of  the 
company  giving  the  security.  This  provision, 
again,  of  itself,  hardly  can  be  made  consistent 
with  an  entry  to  foreclose  by  lapse  of  time. 
For  such  an  entry,  as  well  as  the  entry  pro- 
vided for  in  common  mortgages,  is  adverse  to 
the  mortgagor.  The  next  thing  to  be  noticed 
is  the  peculiar  character  of  the  trustees'  duties, 
after  they  have  entered — a  peculiarity  which 
was  made  necessary  by  the  peculiar  nature  of 
the  property.  This  was  a  great  tract  of  land 
in  Boston,  mostly  covered  by  water,  which  was 
to  be  filled  and  made  suitable  for  building  pur- 
poses and  the  extension  of  the  city  in  that  di- 
rection. If  the  trustees  entered,  the  scheme 
was  not  to  be  defeated,  but  simply  the  man- 
agement was  to  be  changed.   They  were  to  go 
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on  and  fill  as  the  company  had  been  doing,  and 
to  sell,  with  the  largest  discretion  as  to  quan- 
tity, time,  notice,  and  mode  of  sale,  as  they 
might  deem  reasonable  and  "for  the  best  in- 
terest of  all  parties  concerned  in  the  trust." 

It  is  true  that  the  trustees  were  not  bound  to 
complete  the  filling,  and  that  their  power  pos- 
sibly extended  to  selling  the  whole  property  u 
once;  and  it  may  be  asked  how,  when  snch  a 
power  as  that  was  given,  any  implication  can 
be  found  against  the  less  stringent  power  to 
foreclose  by  lapseof  lime.  But  it  will  be  seen, 
upon  reading  the  fourth  article,  that  their 
powers  to  sell  are  not  the  common  mortgage 
powers,  but  stand  alongside  of  and  upon  the 
same  footing  as  does  their  power  to  complete 
the  filling,  as  one  of  the  ways  in  which,  as  at- 
torneys and  agents  of  the  grantor  so  long  as  the 
default  shall  continue,  they  are  to  manage  sad 
dispose  of  the  property  for  the  best  interest  of 
all  parties.  The  exercise  of  a  common  power 
of  sale  may  be  determined  upon  without  regard 
to  the  interests  of  the  mortgagor.  A  mort- 
gagee's decision  to  sell  or  to  foreclose  is  gov- 
erned by  his  own  interest  alone,  although  in 
the  conduct  of  it,  when  decided  upon,  the 
mortgagor's  interests  must  be  considered  also. 
See  Kirkwood  v.  Thompson,  2  Hem.  &  M.  SSri. 
400. 

The  effect  of  the  words,  "so  long  as  saM 
default  shall  continue,"  has  been  considered  al- 
ready. Finally,  it  is  provided  that  the  trus- 
tees, after  applying  surplus  proceeds  of  sales, 
etc.,  to  payment  of  the  bonds,  "shall  restore 
the  residue  thereof,  and  all  lands,  securities, 
and  other  properties  remaining  in  their  posses- 
sion after  such  payment  is  completed,  to  the 
party  of  the  first  part;  and  thereupon  thistrml 
shall  terminate."  So  that  the  whole  plan 
from  beginning  to  end  is  the  possibly  gradual 
satisfaction  of  the  debt,  as  the  new-made  land 
should  be  gradually  sold  off  for  building  krtsj 
and  the  plan  was  to  remain  the  same,  whets 
er  the  company  or  the  trustees  carried  it  oat 
See  Foster  v.  Boston,  ubi  supra. 

Without  saying  that  any  one  of  the  consul 
erations  which  we  have  mentioned  should  k 
conclusive  if  it  stood  alone,  we  are  of  opinioi 
that  the  whole  tenor  of  the  deed  is  inconsi*! 
ent  with  a  right  on  the  part  of  the  trustees  a 
foreclose  by  entry  and  lapse  of  time. 

Bill  dismissed. 


Chester  SNOW 

John  B.  ALLEY. 

1  The  defendant  induced  the  plaint* 
to  transfer  to  him  150  bonds  of  the  fafl 

value  of  $1,000  each,  upon  his  promise  fe 
procure  the  incorporation  of  the  Hsi 
monic  Telegraph  System  with  the  Pa 
tal  Telegraph  Company,  in  which  lata 
plaintiff  held  large  interests;  and  he  all 
promised  to  furnish  the  necessary  fund 
to  complete  the  purchase  of  the  Anson) 
Wire  Factory,  and  to  build  a  line, 
cording  to  the  Postal  Telegraph  Syst 
from  New  York  to  Chicago;  and,  ■ 
special  inducement  to  the  plaintiff  tj 
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enter  into  the  contract  and  deliver  the 
bunds,  he  fraudulently  promised,  in  ad- 
dition to  his  undertakings  on  behalf  of 
the  Postal  Telegraph  Company,  that  he 
would  purchase  from  the  plaintiff  82 
bonds  at  not  less  than  50  per  cent  of 
their  face  value,  and  would  lend  plain- 
tiff $20,000  upon  other  bonds,  having  no 
intention  of  making  such  purchase  or 
such  loan.  In  sv  suit  by  the  plaintiff  to 
rescind  on  the  ground  of  defendant's 
refusal  to  purchase  the  bonds  or  make 
the  loan,  and  after  the  defendant  had 
fully  performed  his  other  undertakings, 
which  had  proved  of  great  value  to  the 
Postal  Telegraph  Company,  —  Held, 
that  the  plaintiff  could  not  maintain 
the  suit  without  placing  the  defend- 
ant in  the  situation  he  occupied  be- 
fore the  making  of  the  contract. 
2.  When  the  consideration  of  the  con- 
tract is  entire,  but  the  promises  of  the 
defendant  are  several,  and  all  of  them 
except  one  have  been  performed,  even  if 
the  promise  unperformed  was  made, 
wrongfully  intending  not  to  perform  it, 
such  contract  cannot  be  repudiated 
and  rescinded  by  the  aggrieved  par- 
ty, and  all  that  he  conveyed  in  consid- 
eration thereof  recovered  back,  where, 
from  the  nature  of  the  things  done  and 
contracted  to  be  done  by  the  defendant, 
restitution,  by  the  plaintiff,  of  the 
benefits  which  he  and  other  parties  as- 
sociated with  him  have  enjoyed,  is  prac- 
tically impossible. 

(Barnstable  Filed  May  a,  1887.) 

ON  defendant's  exceptions.  Sustained. 
Action  of  tort  to  recover  the  value  of  certain 
shares  of  corporate  stock  alleged  to  have  been 
obtained  by  fraud  and  converted  by  defend- 
ant. 

The  facts  fully  appear  from  the  opinion. 

Mesare.  James  M.  Morton  and  Hosea 
M.  Knowlton,  for  defendant: 

All  the  familiar  badges  of  fraud  are  want- 
ing. There  were  no  misrepresentations  or  lies. 
There  were  no  confessions  by  the  defendant  of 
wrongdoing.  If  the  facts,  all  taken  together, 
have  any  tendency  to  prove  fraud,  then  any 
man  can  go  to  the  jury  with  such  a  charge 
whenever  a  promise  has  been  made,  its  per- 
formance postponed,  and  the  fact  of  it  finally 
denied  by  the  maker. 

Attwood  v.  Small,  6  CI.  &  P.  282;  Baird  v. 
Mayor,  06  N.  T.  598. 

Even  if  there  is  some  evidence  of  fraud,  the 
plaintiff  is  not  entitled,  upon  the  facts,  to  main- 
tain this  action.  Trover,  in  a  case  like  the 
present,  proceeds  upon  the  right  of  the  de- 
frauded party  to  rescind.  By  rescinding  he 
becomes  entitled  to  the  possession  of  the  prop- 
erty which  he  has  been  induced  to  part  with 
by  means  of  the  fraud.  But  whether  the  fraud 
be  more  or  less,  in  order  to  rescind  the  parties 
must  be  restored  to  the  position  in  which  they 
were  before  the  contract  was  made,  so  far  as 
any  change  has  been  caused  by  anything  done 
pursuant  to  the  contract.  The  party  rescind- 
ing cannot  retain  any  of  the  property,  advan- 
tages, or  benefits  which  he  has  received  through 
2  Mass. 


the  contract,  and,  at  the  same  time,  rescind  it. 
The  restitution  must  be  entire;  and  if  the  sit- 
uation of  the  parties  has  been  so  far  changed, 
in  good  faith,  that  restitution  cannot  be  made, 
then  relief  must  be  sought  in  some  other  form 
of  action.  The  rescission  must  take  place  be- 
fore the  action  is  brought.  All  this  is  true 
whether  the  action  be  trover,  assumpsit,  re- 
plevin, ejectment,  or  any  other  form  which  in- 
volves the  rescission  of  a  contract 

Kerr,  Fr.  827,  note;  Benj.  Bales,  £  888, 
note  a;  Kimball  v.  Cunningham,  4  Mass.  602; 
Miner  v.  Bradley,  22  Pick.  457;  Thayer  v.  Tur- 
ner, 8  Met.  550;  Morie  v.  Brackett,  98  Mass.  205; 
BaeeeU  v.  Brown,  105  Mass.  551;  CooUdge  v. 
Brigham.  1  Met.  547;  Estabrook  v.  Swett,  116 
Mass.  808;  Brown  v.  Hartford  F.  Int.  Co.  117 
Mass.  479;  Cook  v.  Oilman,  84  N.  H.  556;  Gould 
v.  Cayuga  Co.  Nat.  Bank,  86  N.  Y.  75;  Cobb  v. 
Hatfield,  46  N.  Y.  588;  PeartoU  v.  Chapin,  44 
Pa.  9;  Poor  v.  Woodburn,  25  V.t.  284;  McCrillie 
v.  Carlton,  87  Vt.  139;  Worley  v.  Moore,  97  Ind. 
15;  Smith  v.  Brittenham,  109  111.  540;  Herman 
v.  Haffenegger,  54  Cal.  161 ;  Potter  v.  Taggart. 
54  Wis.  895;  Campbell  v.  Fleming,  1  Ad.  &  B. 
40;  Hunt  v.  Silk,  5  East,  449;  Clarke  v.  Dickton, 
El.  B.  ft  E.  148;  Clough  v.  London  dk  N.  W.  B. 
Co.h.Kl  Ex.  87;  Cargill  v.  Bower,  L.  R.  10 
Ch.  D.  502;  West.  Bank  of  Scotland  v.  Addie, 
L.  R.  1  Scotch  App.  Sheffield  Nickel  Co.  v. 
Unwin,  L.  R.  2  B.  214;  Bitbee  v.  Ham,  47 
Me.  548. 

Whenever  a  contract  is  made  between  par- 
ties, it  is  binding  upon  them,  except  in  case  of 
fraud  practiced  by  one  of  them.  When  such 
fraud  exists,  It  does  not  avoid  the  contract  ab 
initio;  for  the  defrauded  party  may  deem  it 
more  for  his  interest  to  proceed  to  enforce  his 
contract,  notwithstanding  the  fraud,  or  at  least 
to  go  on  with  the  contract,  and  bring  his  suit 
for  damages  for  the  fraud.  The  election  is  his. 
But  it  is  one  which  he  must  promptly  make; 
and,  having  once  elected  in  any  positive  man- 
ner, he  is  bound  thereby;  and  if  he  affirms  the 
contract,  he  cannot  afterwards  avoid  it.  The 
justice  of  this  doctrine  is  apparent.  To  allow 
the  plaintiff  to  go  on  and  get  all  the  benefits 
of  the  contract,  and  then  annul  it  and  recover 
back  his  consideration,  would  be  monstrous. 

Clough  v.  London  ds  N.  W.  R.  Co.  L.  R.  7 
Exch.  29,  85,  86;  Attwood  v.  Small,  6  CI.  &  F. 
282-505;  Metropolitan  El.  R.  Co.  v.  Manhattan 
B.  Co.  11  Daly,  878-447. 

His  election  not  to  rescind  may  be  manifest- 
ed in  various  ways.  Mere  lapse  of  time,  after 
knowledge  of  all  the  facts,  may  of  itself  amount 
to  election  to  affirm. 

It  is  well  settled  that  the  election  must  be 
made  within  a  reasonable  time  after  the  plain- 
tiff acquires  knowledge  of  the  alleged  fraud,  or 
some  fact  comes  to  his  knowledge  tending  to 
raise  a  reasonable  suspicion  of  fraud. 

Whitcomb  v.  Denio,  52  Vt.  882;  Hunt  v.  Hard- 
wick,  68  Ga.  100;  Learning  v.  Wiee,  78  Pa.  178; 
Grymetv.  Sander*,  98  U.  8.  55  (Bk.  28,  L.  ed. 
798);  Jennings  v.  Broughton,  5  De  G.  M.  &  G. 
125 

Whether  the  rescission  has  taken  place  with- 
in a  reasonable  time  is,  when  the  facts  are  dis- 
puted, a  question  of  fact  for  the  jury. 

Whitcomb  v.  Denio,  supra. 

This  being  an  action  to  recover  for  the  fraud 
of  the  defendant,  the  plaintiff  has  two  burdens 
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to  sustain  to  maintain  his  case:  (1)  he  must 
overcome  the  presumption  of  honesty,  to  which 
every  man  is  entitled;  and  (2)  he  must  sustain 
the  ordinary  burden  of  proof  upon  the  evi- 
dence, such  as  is  required  in  every  action  of 
contract  where  no  questions  of  honesty  are  in- 
volved. 

Hatch  v.  Bayley,  12  Cash.  27. 

Messrs.  George  O.  Shjtttuck  and  H.  P. 
Harrlman,  for  plaintiff: 

The  ruling  of  the  court  that,  if  several  con- 
siderations furnished  the  influence  under  which 
the  bonds  were  surrendered,  and  that,  if  the 
jury  could  not  And  that  any  one  was  material 
apart  from  the  rest,  they  must  find  that  all  were 
fraudulently  made;  but  that,  if  any  one  of  the 
considerations  had  a  material  influence  in  in- 
ducing the  plaintiff  to  part  with  his  bonds,  and 
If,  without  it,  he  could  not  have  parted  with 
them,  and  the  jury  found  this  consideration 
was  fraudulent,  the  plaintiff  could  recover, — 
was  correct. 

Matthews  v.  Bliss.  22  Pick.  48.  58;  8afford  v. 
Grout,  120  Mass.  20;  NiooTs  Cote,  8  De  G.  &  J. 
887,  422,  489. 

The  contention  of  the  defendant  may  be  that 
a  fraud  of  this  nature  will  be  a  sufficient  ground 
for  an  action  on  the  case  for  deceit,  but  not 
for  a  rescission  of  the  contract  and  an  action 
of  trover. 

The  true  doctrine  is  stated  in  Clermont  v. 
Tasburgh,  1  Jac.  &  W.  112 :  The  effect  of  par- 
tial misrepresentation  is  not  to  alter  or  modify 
the  agreement  pro  tanto,  but  to  destroy  it  en- 
tirely, and  to  operate  as  a  personal  bar  to  the 
party  who  practices  it. 

In  Kennedy  v.  Panama,  etc.  Mail  Co.  L.  R.  2 
Q.  B.  579,  586,  Blackburn,  J.,  says:  "There 
is,  however,  a  very  important  difference  be- 
tween cases  where  a  contract  may  be  rescind- 
ed on  account  of  fraud,  and  those  in  which  it 
may  be  rescinded  on  the  ground  that  there  is 
a  difference  in  substance  between  the  thing 
bargained  for  and  that  obtained.  It  is  enough 
to  show  that  there  was  a  fraudulent  represen- 
tation as  to  any  part  of  that  which  induced  the 
party  to  enter  into  the  contract  which  he  seeks 
to  rescind;  but  where  there  has  been  an  inno- 
cent misrepresentation  or  misapprehension,  it 
does  not  authorize  a  rescission,  unless  it  is  such 
as  to  show  that  there  is  a  complete  difference 
in  substance  between  what  was  supposed  to  be, 
and  what  was  taken,  so  as  to  constitute  a  fail- 
ure of  consideration." 

It  will  be  found  that  in  many  of  the  cases  of 
rescission  a  part  of  the  consideration  was  bona 
fide. 

Olough  v.  London  <*  N.  W.  R.  Co.  L.  R.  7 
Ezch.  26;  Stevens  v.  Austin,  1  Met.  557. 

In  most  cases  of  fraud  by  irresponsible  par- 
ties, the  only  effective  remedy  is  by  rescission. 
A  defrauded  party  cannot  be  deprived  of  this 
remedy  simply  because  some  true  representa- 
tions accompany  those  which  are  false. 

Richards  v.  Todd,  127  Mass.  167;  Benj.  Sales, 
4th  Am.  ed.  9429,  note  b,  and  cases  cited. 

In  the  eighth  prayer,  the  defendant  asked  the 
court  to  rule,  in  substance,  that  the  plaintiff 
cannot  recover  in  trover  for  the  bonds  until  all 
the  money  which  the  defendant  invested  in 
the  construction  company,  or  lent  to  the  Postal 
Telegraph  Company,  or  to  Gray  for  its  benefit, 
has  been  repaid. 
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In  the  ninth  prayer,  the  defendant  requested 
the  court  to  rule,  in  substance,  that  the  plaintiff 
cannot  maintain  this  action  until  all  the  benefits 
which  the  Postal  Telegraph  Company  has  re- 
ceived, or  which  the  plaintiff  has  received  on 
the  enhanced  value  of  his  stock  and  bonds  bj 
reason  of  the  defendant's  acts,  have  been  re- 
stored to  him. 

The  in  statu  quo  doctrine  for  which  the  de- 
fendant contends  in  these  prayers  has  no  foun- 
dation in  authority  or  reason,  as  applied  to 
cases  of  fraud. 

"Fraud  renders  all  contracts  voidable  ab  in- 
itio, both  at  law  and  in  equity.  No  man  is 
bound  by  a  bargain  into  which  he  has  been 
deceived  by  a  fraud,  because  assent  is  neces- 
sary to  a  valid  contract;  and  there  is  no  real 
assent  when  fraud  and  deception  have  been 
used  as  instruments  to  control  the  will  and  in- 
fluence the  assent." 

Benj.  Sales,  §  428. 

The  mere  election  to  rescind  avoids  the  con- 
tract. 

"Rescission  is  the  legal  consequence  of  his 
[the  defrauded  party's]  election  to  reject  it" 
Id.  §  448. 

In  Olough  v.  London  &  K  W.  R.  Co.  L.  R 
7  Exch.  26,  it  was  held  that  the  vendor's  elec- 
tion to  rescind  might  be  first  made  in  a  plea 
claiming  the  goods  on  the  ground  of  fraud, 
and  that  there  was  no  necessity  for  any  ante- 
cedent declaration  or  act  in  pais. 

Thurston  v.  Blanchard,  22  Pick.  18. 

In  case  the  suit  for  the  recovery  of  the  prop- 
erty obtained  by  fraud  is  against  a  third  party 
who  has  acquired  the  title  with  knowledge  of 
the  fraud,  no  restoration  of  anything  is  neces- 
sary before  recovery. 

Stevens  v.  Austin,  1  Met.  557;  Manning  v. 
Albee,  11  Allen,  520;  8.  C.  14  Allen,  7;  Clougk 
v.  London  <fc  N.  W.  R  Co.  L.  R  7  Exch.  2C: 
Benj.  Sales,  §  442. 

But  in  case  the  suit  is  between  the  original 
parties,  to  prevent  circuity  of  action,  restora- 
tion is  required  before  a  recovery  can  be  had. 

In  Thayer  V.  Turner,  8  Met.  550,  Shaw, 
Oh.  J.,  said:  "The  reason  of  this  rale  is  that 
the  plaintiff  shall,  so  far  as  it  is  in  his  power, 
put  the  defendant  in  statu  quo  by  restoring  and 
revesting  his  former  property  in  him  without 
putting  him  to  an  action  to  recover  it,  before 
he  can  exercise  his  own  right  to  take  back  the 
property  sold,  or  bring  an  action  for  it." 

Kimball  v.  Cunningham,  4  Mass.  505,  gives 
the  reason  for  the  rule:  "For  be  shall  not 
compel  even  the  fraudulent  seller  to  an  action 
to  recover  back  the  property  he  has  parted 
with  in  the  exchange. 

When  property  has  passed,  under  a  contract, 
to  the  defrauded  party,  the  legal  effect  of  re- 
scission is  to  revest  the  title  to  it  in  the  parties 
to  whom  it  belonged  before  the  making  of  the 
contract. 

Evans  v.  Gale,  17  N.  H.  578. 

In  Richards  v.  lodd,  127  Mass.  .167,  Morion, 
J.,  said:  "The  effect  of  Todd's  election  to 
avoid  the  contract  of  partnership  for  the  fraud 
practiced  on  him  is  that,  as  between  the  parties, 
there  has  never  existed  any  copartnership. " 

The  doctrine  of  restoration  in  case  of  fraud, 
exactly  stated,  is  that  the  party  defrauded, 
having  in  his  possession  anv  property  the  title 
to  which  the  act  of  rescission  has  revested  in 
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the  wrongdoer,  shall  restore  it  to  him.  The 
words  "m  statu  quo"  are  not  used  by  the  best 
recent  writers  in  this  connection. 

The  right  of  the  wrongdoer  to  a  restoration 
is  not  founded  on  any  equitable  right  to  be 
made  whole'or  indemnified  against  loss  in  con- 
sequence of  his  fraud,  but  upon  a  right  to 
hare  restored  to  him  what  he  delivered  to  the 
innocent  party,  which  the  act  of  rescission  has 
revested  in  him.  The  right  of  rescission  is 
not  defeated  if  the  thing  to  be  restored  has  be- 
come depreciated  or  worthless. 

Neblett  v.  Macjarland,  92  U.  8. 101  (Bk.  28,  L. 
ed.  471);  Ouekenheimer  v.  Angevine,  81  N.  Y. 
394. 

Motion  v.  Bovet,  1  Denio,  69, 74;  Kerr,  Fr.  887. 
approving  Motion  v.  Bovet;  Cohen  v.  ESit,  16 
Abb.  N.  C.  820,  849;  Dotoner  v.  Smith,  82  Vt. 
1;  Whilcomb  v.  Denio,  52  Vt.  882;  Hammond  v. 
Pmnock,  61  N.  Y.  145;  Hotbrook  v.  Burt,  22 
Pick.  546;  MiUiken  v.  Thorndike,  108  Mass. 
882;  Faulkner  v.  Elamp,  20  N.  W.  Rep.  220; 
Sake  t.  Mowait,  21  Bear.  608,  618. 

The  defendant  says  he  ought  not  to  restore 
what  he  obtained  by  fraud,  unless  the  plaintiff 
will  indemnify  him  against  loss  in  the  common 
enterprise,  and  pay  over  to  him,  and  cause  the 
company  to  pay  over  to  him,  any  increased 
value  in  their  securities  which  his  connection 
with  the  enterprise  may  have*  caused.  This 
claim  is  so  remarkable  that  it  does  not  appear 
to  have  been  made  before,  and  has  not  been 
in  terms  passed  upon.  But  there  are  numer- 
ous cases  in  which  such  claims  have  been  ig- 
nored. 

Richards  v.  Todd,  127  Mass.  167;  Rawlins  v. 
Wiekham,  8  De  G.  &  J.  821;  Garner  v.  Man- 
gam,  98  N.  Y.  642;  Metropolitan  El.  R.  Co.y. 
Manhattan  R.  Co.  14  Abb.  N.  C.  m-,\Cohen  v. 
SUit,  16  Abb.  N.  C.  820,  849;  Blake  v.  Mbwatt, 
21  Beav.  608;  Teomanr.  Lasley.  40  Ohio  St.  190. 

When  this  contract  was  made,  it  was  void- 
able, because  all  contracts  induced  by  fraud 
are  voidable.  As  long  as  it  remained  execu- 
tory on  the  part  of  the  defendant,  the  status 
quo  was  unchanged.  As  soon  as  the  defend- 
ant made  his  loans  and  advances  for  the  bene- 
fit of  the  Postal  Telegraph  Company  it  be- 
came impossible  for  the  plaintiff  to  restore  the 
status  quo.  The  defendant  contends  that  that 
makes  avoidance  impossible.  That  is  to  say, 
the  fraudulent  party,  with  his  eyes  open,  may, 
by  his  own  acts,  prevent  avoidance,  when  the 
defrauded  party  has  done  nothing  and  is  not 
in  fault.  The  true  rule  is  that,  when  a  con- 
tract is  induced  by  fraud,  avoidance  becomes 
Impossible  only  when  (1)  the  defrauded  party, 
knowing  of  the  fraud,  affirms  the  contract;  (2) 
the  defrauded  party  disables  himself  from  re- 
storing what  be  has  received:  (8)  the  rights  of 
innocent  third  parties  intervene. 

CUmgh  v.  London  <&  N.  W.  R.  Co.  L.  R  7 
Exch.  26;  Kerr,  Fr.  48,  886,  887;  Benj.  Sales, 
S452. 

It  has  sometimes  been  said  that  there  can  be 
no  rescission  unless  the  parties  can  be  restored 
to  their  original  position;  but  no  decision  can 
be  found  in  support  of  a  proposition  as  broad 
as  that.  The  cases  have  gone  no  further  than 
to  hold  that,  if  the  innocent  party,  by  his  own 
act,  has  put  it  out  of  his  power  to  restore  what 
he  received,  he  cannot  rescind. 

Cases  cited  supra;  Vrquhart  v.  MePhenon, 
2  Mass. 


L.  R.  3  App.  Cas.  881;  Clarke  v.  Diekttm,  1 
El.  B.  &  E.  148. 

The  defendant,  having  obtained  the  150 
bonds  by  fraud,  is  estopped  against  alleging 
that  he  was  induced  by  the  receipt  of  them  to 
make  the  loans  and  investments  for  the  benefit 
of  the  Postal  Telegraph  Company. 

Devena,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  to  recover  in  trover 
from  the  defendant  the  value  of  150  Postal 
Telegraph  bonds  of  the  par  value  of  $1,000 
each,  alleged  to  have  been  converted  by  the 
defendant,  on  the  ground  that  they  were  ob- 
tained by  fraud.  The  declaration  and  an- 
swers are  made  part  of  these  exceptions. 

In  the  summer  of  1881  the  plaintiff,  with 
certain  persons  named  Roberts,  Cummings, 
and  others,  organized  in  New  York  a  corpora- 
tion called  the  Postal  Telegraph  Company. 
The  original  capital  was  $80,000.  At  the 
time  of  the  organization  of  the  company,  the 
plaintiff  was  interested  in,  and  owner  of,  cer- 
tain patents  appertaining  to  telegraphy,  and 
was  in  possession  of  a  bond .  for  a  deed  of 
a  certain  factory ,  situated  at  Ansonia,  Conn., 
belonging  to  Wallace  &  Sons,  and  used  for 
the  purpose  of  manufacturing  a  patent  tele- 
graphic wire  formed  by  the  deposit  of  copper 
around  a  steel  core,  to  which  the  plaintiff's 

Kteuts  related.  Ninety  thousand  dollars  had 
en'paid  by  the  plaintiff's  associates  toward  the 
purchase  of  this  wire  factory,  in  considera- 
tion of  which  the  bond  had  been  given.  None 
of  this  sum  had  been  contributed  by  the  plain- 
tiff. The  Postal  Telegraph  Company  was  or- 
ganized for  the  purpose  of  acquiring  the  fac- 
tory and  patents  aforesaid;  also  a  system  of 
telegraphy,  invented  by  Professor  Gray,  called 
the  Harmonic,  another  system  called  the  Leggo 
Automatic;  and  to  build  a  line  from  Chicago  to 
New  York  for  the  purpose  of  testing  these  in- 
ventions, which,  it  was  believed,  if  successful, 
would  revolutionize  telegraphy,  and  furnish  a 
much  cheaper  system  than  the  one  in  use. 
At  the  time  of  the  organization  of  the  com- 
pany, the  plaintiff  was  one  of  the  organizers, 
and  a  member  of  the  company.  For  the  pur- 
pose of  acquiring  these  patents  and  properties, 
and  raising  the  money  to  build  the  line  to 
Chicago,  and  between  all  important  cities  in 
the  United  States,  it  was  agreed  between  the 
parties  in  interest,  including  the  plaintiff,  but 
not  the  defendant,  in  the  fall  of  1881,  that  the 
capital  stock  should  lie  increased  to  $21,000,- 
000,  and  that  the  property  should  be  mort- 
gaged to  the  Farmers'  Loan  &  Trust  Company 
of  New  York,  to  secure  the  payment  of  $10,- 
000,000  of  bonds  of  the  par  value  of  $1,000 
each,  to  be  issued  by  the  Postal  Telegraph 
Company.  The  vote  to  increase  the  capital 
stock  and  authorize  the  issue  of  the  bonds 
was  not  actually  passed  until  March  9,  1882, 
after  the  defendant  had  become  interested  in  the 
corporation.  The  enterprise*? as  substantially 
at  a  stand  for  want  of  means,  when,  on  the 
25th  of  February,  1882,  Roberts,  Cummings, 
and  others,  with  the  knowledge  of  the  plain- 
tiff, visited  the  defendant  at  Washington,  to 
enlist  him  in  the  scheme,  and  get  him  to  in- 
vest his  money  and  use  bis  influence  in  favor 
of  the  company, — the  parties  relied  on  to  f ur- 
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nish  funds  to  carry  on  the  Postal  Telegraph 
enterprises  having  declined  to  \go  further. 
This  was  the  first  connection  which  the  de- 
fendant had  with  the  promoters  of  the  Postal 
Telegraph  Company,  although  he  had  previ- 
ously become  interested  in  the  Harmonic  Sys- 
tem. The  defendant,  at  this  interview,  agreed 
orally  to  come  into  the  enterprise,  and  help 
carry  out  the  arrangements  previously  made 
with  Snow  and  others,  if,  on  investigation,  it 
appeared  favorable,  and  satisfactory  arrange- 
ments could  be  made.  Subsequently,  on  the 
7th  and  8th  of  March,  an  interview  was  held 
at  New  York,  between  the  plaintiff,  de- 
fendant, Roberts,  Cummings,  and  others,  in 
which  the  defendant  finally  agreed  to  come  in 
and  use  his  efforts  in  behalf  of  the  enterprise; 
and  to  subscribe  $100,000  to  a  construction 
company  to  be  formed  for  the  purpose  of 
building  a  line  to  Chicago;  and  to  lend  the 
Postal  Telegraph  Company  $100,000.  and 
more  if  necessary  (Roberts  subscribing  and 
lending  an- equal  amount);  and  to  use  his  ef- 
forts to  advance,  equally  with  Roberts,  the 
money  necessary  to  complete  the  payment  due 
from  the  Postal  Telegraph  Company  for  the 
wire  factory,  which  was  then  supposed  to  be 
about  $260,000,  but  which,  by  agreement  with 
Wallace  &  Sons,  was  afterward  reduced  to 
$160,000  and  interest;  to  advance  to  EHsha 
Gray,  or  for  his  account,  what  money  was 
necessary  to  free  the  Harmonic  from  certain 
liens  and  pledges  to  which  it  was  subject,  and 
to  put  it  into  the  Postal  Telegraph  Company 
free  from  such  liens  and  pledges.  There  was 
testimony  tending  to  show  that  the  150  bonds 
which  are  the  subject  of  this  suit  were  given 
defendant  by  plaintiff  as  a  bonus  to  induce 
the  defendant  to  come  Into  the  enterprise,  and 
do  the  above  things,  and  for  all  the  advan- 
tages he  was  going  to  be  to  the  Postal  Tele- 
graph Company,  and  for  the  risk  which  he 
was  to  incur;  and  that  the  agreement  on  the 
part  of  the  defendant  to  do  the  above  things 
was  the  consideration  which  induced  the 
plaintiff  to  give  the  defendant  the  bonds. 
There  was  no  evidence  tending  to  show  that 
the  defendant  lost  any  money,  or  made  any 
money,  by  reason  of  his  doing  anything  which 
he  promised  to  do,  or  did,  in  connection  with 
the  Postal  Telegraph  Company,  or  by  his  con- 
nection with  these  enterprises.  The  plaintiff 
testified  that  he  declined  to  give  the  bonds  for 
the  foregoing  considerations  solely,  but  that  it 
was  further  agreed  that  no  bonds  should  be 
sold  till  the  line  was  completed  to  Chicago, 
and  that  he  (defendant)  would  buy  82  bonds 
of  him  (plaintiff),  and  pay  him  fifty  cents  on 
the  dollar  for  the  same,  and  lend  him  $20,000 
on  other  bonds  than  the  82  or  160  aforesaid ; 
and  this  agreement  was  part  of  the  considera- 
tion for  the  150  bonds.  The  making  of  this 
last  agreement  was  denied  by  the  defendant, 
who  testified  that  he  never  intended  to  lend 
the  plaintiff  any  money  on  bonds,  or  buy  any 
of  the  plaintiff's  bonds,  as  the  plaintiff  had  tes- 
tified, because  he  never  promised  to  do  so. 
The  things  which  the  defendant  and  those  as- 
sociated with  him  were  to  do  were  relied 
upon  to  enhance  the  value  of  the  bonds  and 
stock;  and  there  was  evidence  offered  by  the 
defendant  tending  to  show  that  what  he  did 
466 


enhanced  the  market  value  of  the  stock  and 
bonds  of  the  Postal  Telegraph  Company. 

The  defendant  did  not  claim,  and  there  was 
no  evidence  tending  to  show,  that  he  had  lent 
or  otherwise  given  any  money  or  other  prop- 
erly directly  to  the  plaintiff  for  the  150  bonds; 
but  the  defendant  claimed  that  the  considera- 
tion for  the  same  was  the  advantage  which  the 
defendant  was  to  be  to  the  Postal  Telegraph 
Company,  the  things  he  was  to  do  for  it,  the 
advances  and  subscriptions  he  was  to  make, 
the  risk  incurred  thereby,  and  the  enhanced 
value  of  the  bonds  and  stock  which  would  re- 
sult to  the  plaintiff.  The  success  of  the 
Postal  Company,  and  the  value  of  its  bonds 
and  stock,  depended  on  its  ability  to  purchase 
the  wire  factory  at  Ansonia  and  build  the 
line  to  Chicago.  There  was  no  dispute  but 
that  the  defendant  had  fully  performed  all  the 
agreements  made  by  him,  and  in  considera- 
tion of  which  he  had  received  the  150  bonds 
now  in  controversy,  unless  he  had  also  agreed 
to  lend  the  plaintiff  the  sum  of  $20,000  and 
purchase  of  him  the  82  bonds  at  not  less  than 
fifty  cents  on  the  dollar,  fraudulently  intend- 
ing not  to  do  so.  As  the  agreement  in  regard 
to  the  loan  and  purchase  of  bonds  was  dis- 
tinctly denied  by  defendant,  it  was  a  denial 
by  necessary  inference  that  he  fraudulently 
intended  not  to  keep  such  an  agreement 

The  defendant,  by  his  eighth  and  ninth  re- 
quests, asked  the  learned  chief  justice  of  the 
superior  court,  who  presided  at  the  trial,  to 
instruct  the  jury:  "If  the  parties  entered  into 
a  contract  by  which  the  defendant  agreed  to 
advance  money,  by  way  of  loan  or  otherwise, 
either  to  Prof  essor  Gray  or  to  the  Postal  Tele- 
graph Company,  or  for  the  construction  of  a 
telegraph  line,  or  for  the  purchase  of  a  factory 
at  Ansonia,  or  for  any  other  purpose,  and  the 
defendant  did  thereupon  loan  or  advance  any 
substantial  part  of  the  money  he  agreed  to  loaa 
or  advance,  and  said  loans  or  advances  have 
not,  before  the  commencement  of  this  suit, 
been  repaid  to  the  defendant,  the  contract  is 
not  rescinded,  and  this  action  for  the  bond* 
cannot  be  maintained.  *  *  *  The  plaintiff  caaj 
not  maintain  this  action  while  any  part  of  tie 
contract,  so  far  as  the  same  has  been  performed 
in  whole  or  in  part  by  the  defendant,  has  not 
been  rescinded.  He  cannot  avail  himself,  f« 
his  own  use  or  that  of  the  company  in  whose 
behalf  he  was  contracting,  of  the  defendant's 
advances,  or  of  the  benefit  of  the  defendant's 
acts,  and,  at  the  same  time,  recover  back  thi 
consideration  for  these  advances  or  acts,  ia 
this  action." 

Without  now  considering  whether  the  ji 
was  justified  in  so  finding,  we  assume,  for 
purposes  of  the  present  discussion  solely,  ti 
the  defendant  did  promise  as  the  plaintiff 
leged,  and  that  he  fraudulently  intended  i 
to  keep  the  promise,  so  far  as  the  loan  of  $80*- 
000  and  the  purchase  of  the  82  bonds  are  < 
cerned.   The  learned  judge  declined  to 
the  instructions  above  stated,  which  had 
requested  by  the  defendant.   He  states 
four  considerations  upon  which  the 
tended  to  show  that  the  plaintiff  was  it 
to  part  with  his  bonds,  namely:  "That 
defendant  was  to  furnish  or  procure jnoney  i 
as  to  cause  the  incorporation  of  the 
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Telegraph  Company  with  the  Postal  Telegraph 
Company;"  "that  the  defendant  should  furnish 
or  procure  money  for  the  Ansonia  Factory ;" 
that  the  defendant  should  build,  or  cause  to 
be  built,  a  line,  according  to  the  postal  tele- 
graph system,  to  Chicago."  "Apparently," 
he  adds,  "there  is  no  dispute  that  these  three 
considerations  enter  into  the  arrangement  by 
which  these  bonds  passed  from  the  plaintiff  to 
the  defendant."   He  then  proceeds  to  the  in- 

auiry  whether  there  was  a  fourth  considera- 
on  in  the  proposed  loan  and  purchase  of 
bonds;  and,  after  instructing  the  jury  as  to  the 
rule  which  should  govern  in  determining 
whether  there  was  any  such,  continues:  "If 
the  fourth  consideration  is  proved,  and  you 
are  satisfied  that  it  had  a  material  influence 
in  inducing  this  party  to  surrender  his 
bonds;  in  other  words,  that,  unless  the  defend- 
ant had  promised  to  buy  82  bonds  at  $500  a 
bond,  and  loan  $30,000,  he  would  not  have 
given  him  the  bonds, — if  you  should  be  satisfied 
of  that,  and  that  there  was  a  fraud  in  the 
promise,— then  the  plaintiff  might  recover, 
notwithstanding  those  other  considerations 
combined  with  this  to  induce  him  to  give  up 
the  bonds." 

It  is  conceded  by  the  plaintiff  in  his  argu- 
ment that  "it  must  also,  under  the  ruling  of 
the  court,  for  the  purposes  of  this  inquiry,  be 
assumed  that  the  promises  for  the  benefit  of 
the  Postal  Telegraph  Company  had  some  in- 
fluence in  inducing  the  plaintiff  to  part  with 
his  bonds;  that  those  promises  were  made  in 
good  faith,  and  have,  to  some  extent  at 
least,  been  performed  by  the  making  of  loans 
and  advances,  and  that  all  of  said  loans  and 
advances  had  not,  before  the  commencement 
of  this  suit,  been  repaid  to  the  defendant." 

The  right  to  rescind  or  avoid  a  contract  pro- 
ceeds upon  the  ground  that  a  party  has  been 
fraudulently  betrayed  into  making  it,  and, 
having  thus  been  induced  to  part  with  his  own 
property,  may  resume  possession  of  it  on  re- 
turning that  which  he  has  himself  received, 
and  thus  placing  the  other  party  in  the  same 
position  that  he  was  in  before  the  contract  was 
made.  If  that  which  he  returns  is  diminished 
in  value  by  natural  causes,  or  in  the  ordinary 
and  proper  use  of  it,  he  may  still  return  it,  as 
in  such  case,  the  contract  being  rescinded,  such 
diminution  is  the  loss  of  the  original  owner. 
Bes  petit  domino.  But  if  it  be  injured  by  his 
own  negligence,  he  cannot  return  it;  and  his 
right  to  rescind  the  contract  is  gone.  Where 
property  is  entirely  worthless,  it  need  not  in- 
deed be  returned;  but  so  strictly  has  this  rule 
been  held  that  articles  which  are  of  the  slight- 
est value,  or  the  loss  of  which  may  be  a  dis- 
advantage in  any  way,  must  be  returned,  even 
if  they  hare  no  intrinsic  or  no  market  value, — 
as  the  casks  containing  worthless  lime,  or  the 
sacks  which  had  been  on  rejected  bales  of 
cotton.  Bassett  v.  Brown,  105  Mass.  651; 
Conner  v.  Henderson,  15  Mass.  819;  Morse  v. 
Brackett,  98  Mass.  205;  Estabrook  v.  Suett.  116 
Mass.  808. 

Where  the  note  of  a  party  against  whom  a 
rescission  of  a  contract  is  claimed  has  been 
given  to  the  rescinding  party,  it  is  sufficient, 
indeed,  for  the  latter  to  tender  a  return  of  it  at 
the  trial,  for,  as  between  the  parties  to  it,  this 
is  not  property,  but  a  promise  only.  Thurston 
2  Mass. 


y.Blanehard,  22  Pick.  18;  Bridge  v.  Batehel- 
der,  9  Allen.  894. 

Where  property  also  has  passed  into  the  pos- 
session of  a  party  cognizant  of  the  fraud,  it 
may  be  reclaimed  without  proving  that  the  de- 
frauding party  has  been  restored  to  his  ori- 
ginal position.  In  such  case  the  party  in  pos- 
session of  the  property  known  by  him  to  have 
been  obtained  by  fraud  is  not  in  a  position  to 
raise  the  question  whether  restoration  has  been 
made  or  not.  This  is  res  inter  alios,  with 
which  he  has  no  concern,  and  irrelevant  to  the 
issue  at  the  trial.  Stevens  v.  Austin,  1  Met. 
657;  Manning  v.  Albee,  11  Allen,  520;  S.  C.  14 
Allen,  7. 

If  a  wrongdoer  who  has  obtained  property 
by  fraud  has  made  expenditures  upon  it,  en- 
hancing its  value,  be  has  no  claim  for  these 
against  one  who,  by  reason  of  the  fraud  prac- 
ticed upon  him,  is  entitled  to  demand  its  resti- 
tution, and  who  himself  restores  all  which  be 
has  received,  or  tenders  the  restoration  of  it, 
when  he  rescinds  the  contract.  In  such  case 
the  wrongdoer  is  in  a  situation  analogous  to 
that  of  a  trespasser  who  wrongfully  converts 
a  chattel  and  increases  its  value  by  labor  be- 
stowed upon  it.  Ouckenheimer  v.  Angevine, 
81  N.  Y.  894. 

In  the  case  at  bar  the  parties  to  the  original 
contract  are  before  us.  There  was  no  attempt 
to  place  the  defendant  in  the  position  in  which 
he  was  before  the  contract;  and  the  claim  of 
the  plaintiff  is  that  he  may  avail  himself  of  all 
the  advances  made  by  defendant  in  subscrip- 
tions and  loans;  of  his  efforts  to  interest  others 
in  the  Postal  Company ;  and  of  his  services  as 
its  treasurer,  the  result  of  all  which,  as  there 
was  evidence  tending  to  show,  was  largely  to 
increase  the  value  of  the  stock  and  bonds  in 
which  the  plaintiff  had  an  interest,  so  far  as 
nominal  values  are  concerned,  of  over  $8,000,- 
000;  and  that  he  may  recover  from  the  de- 
fendant the  full  value  of  the  150  bonds  which 
he  gave  him  in  consideration  that  the  defend- 
ant would  do  these  things, — upon  the  ground 
that  the  defendant  also  promised  to  loan  $20,- 
000  and  purchase,  for  $16,000,  82  bonds,  not 
performing,  and  fraudulently  intending  not  to 
perform,  this  latter  promise,  it  being  one  of 
the  inducements  to  the  contract.  That  if,  in 
any  particular,  the  defendant  has  failed  to 
perform  the  contract  which  he  made,  intending 
not  to  perform  it,  the  law  will  give  the  plain- 
tiff a  remedy  by  an  action  for  deceit,  in  which 
the  damages  will  be  appropriate  to  the  injury 
be  has  suffered,  is  readily  conceded.  It  is 
quite  a  different  proposition  that  the  plaintiff 
may  enjoy  all  the  benefits  he  has  received  from 
the  performance  of  a  contract  in  its  three  most 
important  particulars,  and  yet,  retaining  all 
these  benefits,  may  abrogate  it  entirely  on  the 
failure  of  the  other  party  to  perform  in  a  sin- 
gle particular,  and  may  treat  as  his  own,  and 
thus  recover,  all  the  property  which  he  has 
transferred  in  consideration  of  the  contract. 

While  the  loans  and  advances  made  by  de- 
fendant were  not  repaid  him, — which  apparent- 
ly might  have  been  done, — it  is  obvious  also 
that  there  was  an  impossibility  in  restoring  him 
to  his  original  position  in  other  respects,  even 
if,  as  to  these,  it  was  possible.  The  risks  he  bad 
run  by  the  loans  and  advances  made  by  him; 
the  exertions  he  had  made;  and  the  success  of - 
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those  exertions  in  inducing  others  to  make 
loans  or  subscriptions;  the  results  he  had 
achieved  by  which  the  immense  block  of  Pos- 
tal Telegraph  Company  stock  and  bonds  be- 
longing to  plaintiff  haa  been  largely  increased 
in  market  value,— could  not  have  been  adjusted 
and  paid  for  by  any  satisfactory  or  practicable 
scheme  of  compensation. 

It  is  not,  in  our  view,  important  that  the  acts 
which  the  defendant  was  to  do  (with  the  ex- 
ception of  the  alleged  loan  to  plaintiff,  and 
purchase  of  his  bonds)  were  all  to  be  done,  and 
were  in  fact  all  done,  immediately  for  the 
benefit  of  the  Postal  Company,  and  not  for 
that  of  the  plaintiff  individually.  The  large 
interest  which  the  plaintiff  had  in  this  company 
caused  such  acts,  if  successful  in  their  results, 
to  enure  to  the  plaintiff's  benefit;  and  this 
to  the  extent  that  he  was  interested  therein. 
They  were  done  also  in  carrying  out  the  con- 
tract made  with  the  plaintiff  as  he  had  seen  fit 
to  make  it.  Even  if  the  considerations  which 
an  alleged  defrauding  party  performs  go  to 
the  benefit  of  an  independent  third  party,  they 
would  not  be  the  less,  on  that  account,. good 
and  sufficient  considerations  to  support  the 
contract  made  by  the  alleged  defrauded  party, 
if  they  thus  went  in  pursuance  of  the  agree- 
ment and  at  his  request.  Hubon  v.  Park,  116 
Mass.  641;  Turner  v.  Boger$,  121  Mass.  12; 
Cottage  8t.  M.  E.  Church  v.  Kendall,  121  Mass. 
628. 

The  contention  of  the  plaintiff  is  that  when 
the  consideration  of  a  contract  is  entire,  but 
the  promises  by  the  defendant  are  several,  and 
all  of  them  except  one  have  been  honestly  per- 
formed, if  the  promise  unperformed  was  made 
wrongfully,  intending  not  to  perform  it,  such 
contract  may  be  repudiated  and  rescinded  by 
the  aggrieved  party,  and  all  that  he  conveyed  in 
consideration  thereof  recovered  back  without 
restitution,  on  his  own  part,  of  the  benefits  he, 
with  the  other  parties  associated  with  him,  has 
enjoyed,  if  such  restitution,  from  the  nature  of 
the  things  done  and  contracted  to  be  done  by 
defendant,  is  practically  impossible.  He  urges 
that  it  is  only  when  the  injured  party,  by  his 
own  act,  has  put  it  out  of  his  power  to  restore 
what  he  has  received  that  he  cannot  rescind 
his  contract. 

The  rule,  as  it  has  been  repeatedly  stated,  is 
much  narrower  than  this;  nor  have  we  found 
It  any  where  judicially  stated  with  the  limita- 
tion which  the  plaintiff  would  place  upon  it. 
Indeed,  the  careful  research  of  counsel  on 
either  side  has  not  brought  before  us  any  case 
where  the  precise  question  now  raised  has  been 
distinctly  adjudicated,  unless  it  be  the  case, 
Metropolitan  El.  R.  Co.  v.  Manhattan  R.  Co., 
which  is  to  be  found  in  11  Daly  ,488,  also  14  Abb. 
N.  C.  281.  This  is  not  a  decision  of .  the 
highest  court  of  the  State  of  New  York,  but  it 
certainly  does  not  favor  the  plaintiff's  conten- 
tion, as  it  is  there  held  that  where  a  party  has, 
without  any  knowledge  of  any  intention  to  re- 
scind, and  for  no  ulterior  purpose,  acted  upon 
the  faith  of  the  agreement,  and  has  lost  rights 
thereby,  and  such  rights  cannot  be  restored, 
the  injured  parties  can  obtain  no  relief  except 
through  such  reparation  as  an  action  at  law  to 
recover  damages  will  afford. 

There  are  a  large  number  of  cases  in  which 
it  is  not  only  said,  but  held,  that,  where  resti- 
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tution  cannot  be  made,  the  party  injured  must 
seek  his  remedy  in  some  other  way  than  by  re- 
scission of  the  contract;  and  that  an  action  of 
damages  for  the  deceit  practiced  upon  him 
would  afford  an  ample  remedy  to  which  he 
would  unquestionably  be  entitled.  These 
cases  do  not,  however,  appear  to  have  con- 
tained this  element,— that  the  benefit  received 
by  the  party 'defrauded  has  been  received  in 
such  form  that,  from  its  nature,  it  could  not 
have  been  returned.  Bateetl  v.  Brown,  ubi 
supra;  Eetabrook  v.  Swett,  116  Mass.  808;  Cook 
v.  Oilman,  84  N.  H.  666;  Gould  v.  Cayuga  Ct. 
Nat.  Bank,  86  N.  Y.  75;  Worley  v.  Moore,  97 
Ind.  15;  Smith  v.  Briltenham,  109  111.  540; 
Potter  v.  Taggart,  64  Wis.  895;  Biebee  v.  Bam, 
47  Me.  548. 

The  rule,  as  given  by  most  eminent  judges, 
certainly  excludes  the  plaintiff  in  the  case  at 
bar  from  any  right  to  rescind  his  contract,  or  to 
recover,  in  the  form  of  action  he  has  adopted, 
the  value  of  the  property  he  has  parted  with, 
and  compels  him  to  seek  his  remedy  by  an 
appropriate  action  for  the  injury  he  has  sus- 
tained by  the  alleged  failure  of  the  defendant 
to  make  the  loan  and  purchase  contracted  for. 
That  in  such  action  the  rule  of  damages  would 
be  entirely  different  from  that  adopted  in  the 
case  at  bar  is  readily  seen,  as  in  such  action  he 
could  recover  damages  only  for  the  injury  he 
had  actually  sustained;  while  he  has  been  per- 
mitted to  recover,  as  the  case  was  submitted  to 
the  jury,  for  the  full  value  of  all  the  bonds  he 
parted  with,  no  regard  being  had  to  the  bene 
fits  he  had  received  from  the  performance  of 
the  contract  so  far  as  the  defendant  had  act- 
ually performed  it,  or  to  the  burden  which  the 
defendant  had  necessarily  sustained  in  such 
performance.  "Where  a  contract  is  to  be  re- 
scinded at  all,  it  must  be  rescinded  in  toio/'ajt 
Lord  Ellenborough,  in  Hunt  v.  Silk,  5  East, 
449,  "and  the  parties  put  in  statu  quo."  That 
this  was  a  correct  statement  of  the  principles 
upon  which  the  right  to  rescind  a  contract 
must  rest  has  never  been  questioned,  and  it 
has  often  been  adopted  in  verbis. 

"When  it  is  once  settled  that  a  contract  in- 
duced by  fraud."  says  Mr.  Justice  Crompton, 
in  Clarke  v.  Dickson,  1  El.  B.  &  E.  148,  "is  not 
void,  but  voidable  at  the  option  of  the  party 
defrauded,  it  seems  to  me  to  follow  that,  when 
a  party  exercises  his  option  to  rescind  the  con- 
tract, he  must  be  in  a  state  to  rescind;  that  is, 
he  must  be  in  such  a  situation  as  to  be  able  to 
put  the  parties  into  their  original  state  before 
the  contract."  This  expression  is  quoted,  and 
its  principle  adopted,  by  Lord  Cranworth,  in 
Urquhart  v.  McPhereon,  L.  R.  8  App.  Cas.881. 

West.  Bank  of  Scotland  v.  Addie,  L.  R  1 
Scotch  App.  145,  was  a  case  where  the  shares 
which  were  the  object  of  an  alleged  fraudulent 
sale  had  been  changed  into  those  of  a  differ- 
ently constituted  company.  Originally  they 
were  shares  in  an  unincorporated  company, 
which  had  afterwards  become  an  incorporated 
one,  with  the  usual  statutory  incidents.  It 
was  held  that  there  could  be  no  rescission  of 
the  contract  on  account  of  the  impossibility  of 
returning  that  which  the  injured  party  had  re- 
ceived, and  that  he  must  seek  his  remedy  by 
action  against  those  who  had  deceived  him. 
If  the  shares  had  simply  depreciated  in  value, 
they  would  still  have  been  the  same,  and 
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might  have  been  returned.  The  case  also  af- 
firmed that  of  Clarke  v.  Dickson,  ubi  lupra.&nd 
the  language  of  Mr.  Justice  Crompton  is  again 
quoted. 

In  Sheffield  Nickel  Co.  v.  Unwin,  L.  R  2  Q. 
B.  214,  it  is  said  by  Mr.  Justice  Lush  that  "a 
contract  voidable  lor  fraud  cannotjbe  avoided 
when  the  other  party  cannot  be  restored  to  his 
status  quo.  For  a  contract  cannot  be  rescinded 
m  part  and  stand  good  for  the  residue.  If  lit 
cannot  be  rescinded  in  toto,  it  cannot  be  re- 
scinded at  all,  but  the  party  complaining  of 
the  nonperformance  must  resort  to  an  action 
for  damages."  Without  quoting  numerous 
other  instances,  both  in  England  and  in  this 
country,  in  which  the  principle  that  contracts 
may  be  rescinded  where  fraud  has  been  com- 
mitted has  been  said  by  eminent  judges  to  rest 
upon  the  fact  that  the  parties  can  be  restored 
to  their  original  status,  it  is  to  be  observed  that 
the  rule  has  alway*  thus  been  stated  in  the  de- 
cisions of  this  court.  It  is  said  by  Chief  Jus- 
tice Shaw,  in  Parley  v.  Batch,  28  Pick.  286, 
where  the  controversy  was  as  to  certain  goods 
alleged  to  have  been  sold  under  false  and  fraud- 
ulent representations:  "The  purchaser  can- 
not derive  any  benefit  from  the  purchase,  and 
yet  rescind  the  contract.  It  must  be  nullified 
in  toto,  or  not  at  all.  It  cannot  be  enforced  in 
part  and  rescinded  in  part.  And  if  the  prop- 
erty would  be  of  any  benefit  to  the  seller,  he 
is  equally  bound  to  return  it.  He  who  would 
rescind  a  contract  must  put  the  other  party  in 
as  good  a  situation  as  he  was  before;  otherwise 
he  cannot  do  it."  A  similar  statement  is  made 
by  Chief  Justice  Shaw,  in  Thayer  v.  Turner,  8 
Met.  550. 

"A  contract,"  says  Mr.  Justice  Wilde,  in 
Coolidge  v.  Brigham,  1  Met.  547,  "cannot  be 
rescinded  as  to  one  of  the  parties  for  the  de- 
fault of  the  other,  unless  both  of  them  can  be 

{ut  in  the  same  state  as  before  the  contract, 
t  cannot  be  rescinded  as  to  one  of  the  parties, 
and  remain  in  force  as  to  the  other.  It  must 
be  rescinded  in  toto."  In  ■Morse  v.  Brackett,98 
Mass.  205,  Chief  Justice  Bigelow'  remarked: 
"This  case  comes  within  the  familiar  principle 
that  no  contract  can  be  rescinded  unless  both 
parties  can  be  restored  to  the  condition  in 
which  they  were  before  the  contract  was  made. 
The  party  cannot  insist  on  the  validity  of 
the  contract  as  to  one  portion  of  the  subject- 
matter,  and  claim  to  set  it  aside  or  avoid  it  as 
to  the  residue. "  See  also  remarks  of  Poster,  J. , 
in  the  same  case,  and  Wells,  J.,  in  Bassett  v. 
Brown,  ubi  supra. 

The  plaintiff  relies  much  on  the  case  of 
Mutton  v.  Bovet,  1  Denio,  74.  and  especially 
upon  the  language  there  used, — "that  the  law 
cares  little  what  the  fraudulent  party's  loss 
may  be."  In  that  case  the  rescinding  party 
had  restored  to  the  defrauding  party  all  that  he 
who  had  received ;  and  the  general  rule  that  he 
would  rescind  a  contract  must  return,  or  offer 
to  return,  all  that  he  has  received,  is  distinctly 
recognized.  All  that  the  case  decides  is  that,  if 
the  effect  of  such  restoration  is  not  to  extricate 
the  defrauding  party  from  the  condition  in 
which  be  finds  himself  by  reason  of  his  fraud, 
he  has  no  ground  of  complaint.  In  Hammond 
v.  Pennock,  61  N.  Y.  145. where  this  case  is  quot 
ed  with  approbation,  it  was  decided  that  the  de- 
frauding party  could  not  prevent  a  rescission 
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of  the  contract,  because,  after  making  it,  be 
had  himself  done  that  which  prevented^ his  be- 
ing restored  to  his  original  position.  In  that 
case  he  had  sold  and  contracted  to  sell  some  of 
the  land  which  was  the  subject  of  the  contract; 
and  it  was  held  that,  in  a  suit  in  equity,  he 
might  be  compelled  to  transfer  such  of  the 
land  as  had  not  been  sold,  the  proceeds  of  such 
as  had  been  sold,  and  to  account  for  the  pro- 
ceeds so  far  as  they  could  then  be  traced.  In 
neither  case  was  the  defrauded  party  released 
from  his  obligation  to  restore  all  that  he  had 
received.  The  other  party  was  thus  placed  in 
the  same  condition  that  he  was  in  before  the 
transaction,  so  far  as  the  two  parties  were  con- 
cerned. Even  if  the  effect  of  this  restoration 
bad  not  been,  by  reason  of  difficulties  which 
the  fraudulent  party  had  himself  created, 
and  which  were  not  things  done  in  pursuance 
of  the  contract,  to  extricate  him  from  all  the 
embarrassments  in  which  he  bad  involved  him- 
self, the  other  had  still  relinquished  all  the 
benefits  which  he,  or  others  acting  with  him, 
had  received  by  virtue  of  the  contract;  and  the 
defrauding  party  had  been  restored  to  the  po- 
sition in  which  he  was  before  the  contract 
made,  so  far  as  any  change  had  been  caused  by 
that  which  had  been  done  pursuant  to  the  con- 
tract. 

We  are  "of  opinion  that,  independent  of  the 
authority  upon  the  subject,  the  position  that 
the  avoidance  of  a  contract  becomes  impossi- 
ble only  when  the  defrauded  party  has  dis- 
abled himself  from  restoring  what  he  has  re- 
ceived,—as  by  conveyance  thereof,— can  not  be 
sustained  upon  grounds  of  reason  and  justice. 
We  cannot  hold  that  he  may  retain  the  benefits 
of  such  a  contract,  whether  received  by  him- 
self or  those  in  behalf  of  whom  he  acts,  if  it 
becomes  practically  impossible  to  reinstate  the 
defrauding  party  in  his  original  position  by 
restoring  what  has  been  received;  and  that, 
having  annulled  the  contract  without  such 
restoration,  he  may  recover  back  all  that  he 
parted  with,  if  the  other  party  to  the  contract 
has  in  any  particular  fraudulently  failed  in 
the  performance  of  that  which  was  an  induce- 
ment to  the  contract.  It  is  quite  certain  that 
the  learned  court  which  used  the  expression 
on  which  the  plaintiff  has  much  insisted,— "The 
law  cares  little  what  the  fraudulent  party's  loss 
may  be,"— -could  not  have  intended  thereby  to 
say  that  a  party,  however  fraudulent  his  con- 
duct may  nave  been,  was  not  to  be  dealt  with 
fairly.  No  man,  however  wrongly  he  may 
have  conducted,  is  without  the  pale  of  the 
law  or  beyond  its  protection;  nor  can  fraud 
or  wrong  ever  be  righted  by  injustice.  Pear- 
soU  v.  Chapin,  44  Pa.  9. 

It  is  not  through  any  action  of  the  defend- 
ant that  the  plaintiff  is  unable  to  return  the 
benefits  he  and  the  company  in  which  he  is  so 
deeply  interested  have  received  from  the 
moneys  and  the  exertions  of  thedef  endant.  The 
difficulty  arises  from  the  highly  complicated 
series  of  transactions  into  which  they  mutually 
entered,  and  the  magnitude  of  the  enterprise 
in  which  they.by  mutual  agreement,  embarked. 
The  plaintiff  was  not  brought  into  the  Postal 
Company  and  other  collateral  schemes  by  the 
defendant,  or  Induced  by  him  to  receive  the 
loans,  advances,  subscriptions,  etc.,  which  the 
defendant  agreed  to  make,  and  has  made,  as 
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the  consideration  (or  part  of  the  consideration) 
for  which  he  was  to  receive  the  160  bonds.  It 
was  the  plaintiff  and  his  associates  who  in- 
duced the  defendant  to  come  in  and  interest 
himself  in  their  enterprise.  If  in  any  particu- 
lar the  defendant  has  fraudulently  failed  to 
perform  his  contract,  it  is  altogether  just  that 
he  should  pay  to  the  other  party  the  damage 
he  has  occasioned  by  such  failure;  but  there 
is  no  reason  why  he  should  be  further  liable 
than  this.  A  civil  proceeding  is  not  intended 
to  inflict  punishment  upon  anyone;  still  less  a 
punishment  which  shall  enure  to  the  advantage 
of  another  who  has  been  sufficiently  protected 
when  he  has  received  full  indemnity  for  all 
the  injury  he  has  suffered.  When  such  an  one 
has  been  injured  in  but  a  single  subordinate 
particular  of  his  contract,  he  should  not,  for 
that  reason,  reap  all  the  other  benefits  of  it 
without  any  compensation.  Nor  could  any 
punishment  be  more  capricious  than  that  which 
would  thus  be  inflicted  upon  the  wrongdoer. 
It  would  be  the  same  whether  his  wrongful 
conduct  related  to  a  great  or  small  amount. 
Indeed,  the  smaller  his  fault  proportionately, 
the  larger  would  be  his  punishment,  as  he 
would  thus  lose  the  benefit  of  more  that  had 
been  honestly  and  faithfully  done  by  him. 
No  matter  how  small  the  fraudulent  promise 
made  and  not  performed  (if  it  were  still  appre- 
ciable as  an  inducement  to  the  contract),  it 
would  cause  him  to  forfeit  the  whole  value  he 
had  expended,  even  if  it  amounted  to  many 
thousands  of  dollars. 

The  case  at  bar  itself  affords  a  sufficient  il- 
lustration of  how  harshly  the  rule  would  work 
which  would  permit  an  entire  contract,  involv- 
ing many  particulars,  to  be  rescinded  because, 
in  some  detail,  it  was  fraudulently  unper- 
formed. The  defendant  was  to  furnish  or 
raise  money  so  as  to  procure  the  incorporation 
of  the  Harmonic  Telegraph  System  with  the 
Postal  Telegraph  Company;  he  was  to  furnish 
or  procure  the  money  for  the  purchase  of  the 
Anson ia  Wire  Factory;  was  to  build,  or  cause 
to  be  built,  a  line,  according  to  the  Postal  Tel- 
egraph System,  to  Chicago.  All  this  involved 
large  sums  of  money  and  great  exertions.  But 
he  has  failed  to  purchase  the  82  bonds  of  plain- 
tiff at  60  percent,  and  to  lend  plaintiff  $20,000 
according  to  the  verdict  of  the  jury,  in  fraud- 
ulent violation  of  his  contract.  For  this  fail- 
ure, involving  at  its  outside  limit  (if  the  loan 
was  never  repaid,  and  the  bonds  were  utterly 
worthless)  $36,000,  the  rule  for  which  the 
plaintiff  contends  requires  that  the  defendant 
should  forfeit,  for  the  benefit  of  the  plaintiff, 
the  150  bonds  given  in  consideration  of  all  de- 
fendant was  to  do;  which  bonds  the  jury  have 
estimated  in  value  at  over  $100,000.  Accord- 
ing to  this  rule,  the  result  would  also  be  the 
same,  and  the  defendant  would  alike  forfeit 
the  whole,  if  he  had  agreed  to  purchase  a  single 
bond  for  $600.  or  any  other  substantial  sum, 
if  such  agreement  had  been  an  inducement  to 
the  contract.  This  is  to  allow  a  defrauded 
party  to  recover  far  more  than  the  amount  of 
any  injury  that  can  possibly  have  been  inflict- 
ed upon  him,  and  is  not  consistent  with  justice. 

We  are  of  opinion,  therefore,  that  the  learned 
judge  erred  in  Instructing  the  jury  that  if  they 
were  satisfied  that,  "unless  the  defendant  had 
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promised  to  buy  the  82  bonds  at  $600  a  bond 
and  loan  him  $20,000,  he  would  not  have  giv- 
en him  the  bonds,  this  promise  being  made 
fraudulently,  the  defendant  intending  not  to 
keep  it,  the  plaintiff  would  be  entitled  to  re- 
cover, notwithstanding  the  other  considera- 
tions which  bad  been  fully  and  honestly  per- 
formed combined  with  this  to  indues  him  to 
give  the  bond  8."  The  defendant  was  entitled 
to  an  instruction,  in  substance,  that,  if  several 
distinct  considerations  entered  into  the  contract 
to  induce  the  plaintiff  to  part  with  the  bonds, 
and  that  three  of  these  had  been  fully  and 
honestly  performed  by  the  loans  and  advances 
made  by  the  defendant,  the  plaintiff  could  not 
rescind  the  contract  and  maintain  an  action  for 
the  full  value  of  the  bonds,  unless  upon  repay- 
ment of  the  sums  which  the  defendant  had  lent 
or  advanced;  and,  further,  that  if  it  was  im- 
possible, from  the  nature  of  the  transactions, 
to  restore  the  defendant  to  the  condition  in 
which  he  was  before  the  contract,  the  plaintiff 
could  not  avail  himself  of  the  benefit  of  the 
loans,  advances,  services,  and  other  acts  ren- 
dered either  to  himself  or  to  the  company  for 
whom  he  acted,  and,  at  the  same  time,  rescind 
the  contract  and  recover  back  the  considera- 
tion for  these  loans,  advances,  and  services; 
but  must  seek  his  remedy  in  damages  for  the 
injury  he  had  sustained  by  the  wrongful  and 
fraudulent  failure  of  the  defendant  to  perform 
the  contract  for  the  loan  and  purchase,  which 
was  the  fourth  consideration. 

For  the  reasons  already  given,  the  excep- 
tions to  the  rulings  and  refusals  to  rule  in  re- 
gard to  this  matter  must  be  sustained. 

The  defendant  has  strongly  urged  that  the 
finding  of  the  jury  that  he  ever  made  any  prom- 
ise to  make  the  alleged  loan  or  purchase  of 
bonds  was  not  justified  by  the  evidence  offered, 
and  which  has  been  reported.  As  we  have  as- 
sumed that  the  jury  might  rightfully  have 
found  that  he  did  make  such  promise,  and 
have  further  held  that,  even  if  this  was  the 
case,  he  was  entitled  substantially  to  the  ruling 
requested  by  him,  it  Is  not  necessary  now  to 
consider  this  inquiry. 

Whatever  form  the  litigation  on  this  subject 
may  hereafter  take,  it  is  more  than  probable 
that  the  evidence  at  a  subsequent  trial  will 
vary  in  a  greater  or  less  degree  from  that  which 
is  now  before  us.  It  would  not  be  profitable, 
therefore,  to  discuss  it  in  its  present  aspect, 
and  might  embarrass  any  subsequent  examina- 
tion of  the  facts.  The  same  remarks  are  ap- 
plicable to  the  position  taken  by  the  defendant 
that  the  plaintiff,  with  full  knowledge  that  the 
defendant  entirely  repudiated  any  agreement 
for  a  loan  or  a  purchase  of  bonds,  still  went  on 
with  the  contract,  and  continued  to  receive 
benefit  from  subsequent  services  and  advances 
of  the  defendant;  and  the  further  position  that 
the  plaintiff  has,  for  a  sufficient  consideration, 
released  any  claim  for  damages  by  reason 
thereof  to  the  defendant. 

Other  exceptions  were  taken  to  the  ruling  of 
the  learned  judge.  Some  of  them  naturally 
grow  out  of  the  theory  upon  which  the  case 
was  tried,  which  we  have  held  to  be  erroneous. 
None  of  them  require  present  discussion. 

Exceptions  sustained. 
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Frank  E.  DOWNER 
v. 

Daniel  B.  WHITTIER. 

1.  Plaintiff  held  a  note  of  defendant' a, 
with  certain  shares  of  stock  in  a  com- 
pany of  which  defendant  was  treasurer 
m  collateral.  After  maturity  and 
nonpayment  of  the  note,  plaintiff 
wrote  defendant  that  she  intended  to 
■ell  the  stock  on  a  certain  day,  and  did 
so  sell  it.  Defendant  made  a  transfer  of 
the  stock  to  plaintiffs  vendee,  and  made 
oat  a  certificate  accordingly,  and  allow- 
ed six  years  or  more  to  pass  without 
making  any  objection  to  the  sale,  and 
was  thereafter  sued  for  the  unpaid  bal- 
ance of  the  note.  Held,  that  these  facts 
justified  the  trial  court  in  finding  that 
defendant  intended  to  waive,  and  had 
waived,  any  right  he  might  have  had 
to  a  more  formal  or  longer  notice. 

2.  Held  also,  on  the  facts,  that  the  trial 
court  was  justified  in  finding  that  de- 
fendant had  waived  the  right  to  fur- 
ther notice  (if  he  had  any  such  right) 
of  the  sale  by  plaintiff  of  an  endowment 
life  insurance  policy  also  held  by  her 
as  collateral  to  the  said  note. 

S.Eeld  also,  that  the  trial  court  properly 
ruled  that  judgment  should  be  entered 
for  the  plaintiff  for  the  amount  lound 
by  computing  interest  on  the  princi- 
pal debt  at  10  per  cent  (the  rate  provid- 
ed in  the  note)  to  the  time  of  first  pay- 
ment, which  was  less  than  the  interest 
then  due ;  then  computing  further  inter- 
est on  the  principal  to  the  time  of  the 
next  payment ;  then  subtracting  both 

fiayments.  which  together  were  more 
ban  enough  to  reduce  the  principal 
debt  below  the  original  amount :  and 
then  computing  interest  on  the  balance 
of  the  original  note  as  thus  given  to 
the  date  of  judgment. 

(Suffolk  Filed  May  ».  1887.) 

ON  defendant's  exceptions.  Overruled. 
This  was  an  action  by  the  payee  against 
the  maker  of  a  promissory  note  tor  $1,500, 
dated  December  2, 1874,  payable  in  three  years 
after  date,  with  10  per  cent  annual  interest. 
There  was  an  indorsement  on  the  note  of  $68.- 
30,  received  May  31,  1879,  from  the  sale  of  211 
shares  of  stock  pledged  as  collateral  at  the  time 
the  note  was  given.  Trial  was  had  in  the  su- 
perior court,  before  Hammond,  J.,  without  a 

Jury.  The  defendant  proved  at  the  trial  that, 
i  addition  to  the  shares  of  stock,  he  delivered 
to  the  payee  of  the  note,  as  collateral  security 
for  its  payment,  an  endowment  policy  of  insur- 
ance upon  his  life  for  $2,000,  maturing  Novem- 
ber 1,  1886,  and  that  the  plaintiff  had  never 
returned  said  policy,  or  accounted  therefor, 
except  as  hereinafter  stated.  The  plaintiff  ad- 
mitted that  this  policy  was  sold  by  her  in  Oc- 
tober, 1879,  for  the  sum  of  $1,494.56,  and  thajt 
this  amount  should  be  credited  upon  the  note. 

The  facts  and  material  evidence  relating  to 
the  sale  of  the  stock  and  policy,  and  the  ques- 
tion of  notice,  and  the  rulings  of  the  court 
thereon,  appear  from  the  opinion. 
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In  assessing  damages,  the  defendant  claimed 
that  interest  at  the  contract  rate  of  10  per  cent 
should  be  computed  on  the  principal  debt  from 
the  date  of  the  note  to  the  time  of  judgment; 
that  interest  at  the  same  rate  should  be  comput- 
ed on  the  several  amounts  received  upon  the 
sale  of  collateral,  from  the  respective  dates 
when  the  same  were  received  down  to  the  date 
of  judgment;  that  the  sum  of  said  amounts, 
with  the  interest  as  thus  computed,  should  be 
subtracted  from  the  principal  debt,  with  inter- 
est as  above  computed,  and  that  the  balance 
would  be  the  amount  for  which  judgment 
should  be  given.  The  defendant  further 
claimed  that  if  the  method  were  adopted  of 
computing  interest  on  the  principal  debt  to  the 
time  of  the  respective  payments,  and  subtract- 
ing said  payments  from  the  total  amount  due 
at  the  times  they  were  made,  the  sum  of  said 
payments  amounting,  as  they  did,  to  more  than 
the  face  of  the  debt,  the  balance  should  be 
considered  as  interest,  upon  which  no  subse- 
quent interest  should  be  computed.  But  the 
court  declined  to  adopt  either  of  these  methods 
of  computation,  and  ruled  that  judgment 
should  be  entered  for  the  amount  found  by 
computing  interest  on  the  principal  debt  at  the 
contract  rate  of  10  per  cent  to  the  time  of  the 
first  paymeut,  which  was  less  than  the  interest 
then  due;  then  computing  further  interest  on 
the  principal  to  the  time  of  the  next  payment; 
then  subtracting  both  payments, — whiph  to- 
gether were  more  than  enough  to  wipe  out  the 
interest  due  at  that  time,  and  enough  to  reduce 
the  principal  debt  below  the  original  amount, — 
and  computing  interest  on  the  balance  of  the 
original  note,  as  thus  given,  to  the  date  of  judg- 
ment. Judgment  was  accordingly  entered  for 
$1,125;  whereas  the  amount  for  which  judg- 
ment would  have  been  entered  under  either  of 
the  methods  suggested  by  the  defendant  would 
have  been  $610  or  $625,  according  as  the  first 
or  second  of  the  methods  suggested  by  the 
defendant  was  adopted.  To  the  refusal  to 
adopt  either  of  the  methods  suggested  by  the 
defendant,  and  to  the  adoption  of  the  method 
employed,  the  defendant  excepted. 
Mr.  E.  W.  Burdett,  for  defendant: 
There  was  not  sufficient  evidence  to  warrant 
the  finding  of  waiver  in  reference  to  the  sale  of 
the  stock.  The  facts  which  appeared  in  evi- 
dence did  not  in  themselves  amount  to  a  waiver. 
They  establish  nothing  but  silence  on  the  part 
of  the  defendant.  Silence  alone  (except  in 
cases  of  concealment  of  facts  unknown  to  one 
party,  which  the  other  party  is  under  obliga- 
tions to  disclose)  cannot  constitute  a  waiver. 

Oawtry  v.  Leland,  40  N.  J.  Eq.  828;  Allen  v. 
KeUan,  69  Ala.  442;  Stockman  v.  Riverside 
Land  Co.  64  Cal.  57;  Bigelow,  Estop.  689. 

There  was  no  reason  for  defendant  to  say  or 
do  anything  prior  to  the  sale  of  the  stock.  He 
had  reason  to  believe  that  the  plaintiff  desired 
to  be  paid  something  on  the  note  and  interest, 
and  that  she  might  sell  the  stock  if  she  was  not 
paid ;  but  he  had  no  reason  to  suppose*  that  she 
proposed,  in  case  she  should  sell  the  stock,  to 
violate  his  rights  to  notice,  etc.,  in  so  doing. 
If,  from  the  letter  fixing  a  particular  day  for 
the  sale,  but  without  specifying  the  time, 

Rlace,  or  manner  of  sale,  he  had  reason  to  be- 
eve  that  she  contemplated  a  violation  of  his 
rights  in  the  matter,  he  was  under  no  ohliga- 
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tlon  to  object  or  to  warn  the  plaintiff,  but  was 
entitled  to  rely  upon  the  redress  which  the  law 
would  furnish  him. 

Q  aw  try  v.  Leland,  and  Allen  v.  Kcllan, supra. 

There  was  no  reason  for  the  defendant  to  do 
or  say  anything  after  the  sale  of  the  stock. 
What  happened  then  was  immaterial.  The 
defendant  could  not,  by  any  act  or  declaration 
of  his  own.  repair  the  damage  which  had  been 
done,  or  augment  his  rights  founded  thereon. 
It  was  too  late  for  protest  or  objection.  When 
he  noted  the  transfer  upon  the  books  of  the 
corporation,  and  issued  a  new  certificate  to  the 
plaintiff's  mother,  he  did  not  do  so  in  confirma- 
tion of,  or  assent  to,  the  violation  of  his  rights 
in  the  matter;  but  alio  intuito,—ln  discharge  of 
his  duty  as  treasurer  of  the  company.  He  had 
no  right  to  disregard  his  duly  in  that  capacity, 
and  could  have  been  compelled  to  make  the 
transfer. 

The  strongest  inference  which  can  be  legi- 
timately drawn  from  the  evidence  is  that  the 
defendant  knew,  or  had  reason  to  believe,  that 
the  plaintiff  intended  to  disregard  his  rights  to 
notice  in  the  sale  of  the  stock.  The  further 
inference,— that  he  was  willing  that  she  should 
do  so,— founded  merely  upon  his  silence,  is  not 
warranted  in  such  a  case. 

Bigelow,  Estop.  689,  and  cases  supra. 

But,  admitting  the  propriety  of  both  the  in- 
ferences just  mentioned,  defendant's  willing- 
ness did  not  constitute  a  waiver  of  his  rights 
to  notice,  if  his  willingness  was  not  communi- 
cated to  the  plaintiff;  and  the  evidence  lays  no 
foundation  for  such  a  conclusion.  Undisclosed 
mental  willingness  or  acquiescence  in  the  vio- 
lation of  one's  rights  by  another  is  not  a  waiver 
of  those  rights.  Silence  does  not  give  consent, 
except  under  circumstances  which  impose  an 
obligation  to  speak.  There  was  no  such  obli- 
gation in  this  case.  Defendant  was  not  bound 
to  warn  the  plaintiff  not  to  violate  the  rights 
which  the  law  and  defendant's  own  written 
agreement  gave  him,  and  which  were  therefore 
as  well  known  to  one  party  as  the  other.  Like 
any  trespasser,  plaintiff  acted  at  her  peril. 

Some  clear  and  decisive  statement,  act,  or 
conduct  beyond  silence  is  necessary  to  con- 
stitute a  waiver. 

Bigelow,  Estop.  688;  Qawtry  v.  Leland,  40 
N.  J.  Eq.  828,  and  other  cases  supra. 

The  judge's  error  undoubtedly  arose  from 
the  mistaken  opinion  that  mere  willingness  or 
acquiescence  on  the  part  of  the  defendant,  in- 
dicated only  by  his  silence,  constituted  a 
waiver  of  his  rights.  It  is  unlikely  that  he 
found  from  the  evidence  any  communication 
of  this  willingness  or  acquiescence  to  the 
plaintiff, — any  clear  and  decisive  statement, 
act,  or  conduct  beyond  silence, — as  the  evi- 
dence did  not  warrant  it.  If  he  did  so  find,  it 
was  erroneous.  Such  a  finding  would  be  noth- 
ing better  than  a  guess,  and  a  violent  guess  at 
that,  and  would  be  set  aside  as  against  the  evi- 
dence, if  made  by  a  jury.  But  without  such 
a  finding  there  could  have  been  no  waiver  in 
this  case.  "Standing  by"  and  seeing  a  thing 
done,  though  enough  in  a  case  of  concealment, 
does  not  warrant  a  finding  of  waiver. 

Maxwell  v.  Bay  City  Bridge  Co.  46  Mich.  278; 
Stockman  v.  Riverside  Land  Co.  64  Cal.  57,  and 
other  cases  supra. 

To  constitute  a  waiver  there  must  have 
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been  an  agreement  or  understanding  between 
the  parties. 

Bay  State  Bank  v.  KUey,  14  Gray,  492. 

Cases  of  waiver  do  not  rest  upon  silence 
alone,  but  upon  something  said  or  done  be- 
tween the  parties. 

Oerrith  v.  Norris,  9  Cush.  167;  Allen  v.  KtU 
lan,  69  Ala.  442,  and  other  cases  supra. 

In  cases  where  a  waiver  is  alleged,  there 
must  be  proof  of  an  intent  to  waive.  Declar- 
ations, acts,  or  a  course  of  conduct  having  the 
appearance  of  a  waiver,  in  order  to  have  that 
effect,  must  have  been  accompanied  with  an 
intent  to  waive. 

Gerrish  v.  Norris,  supra;  Baker  v.  Copeland, 
140  Mass.  842,  1  New  Eng.  Rep.  491;  Carleton 
v.  Akron  Sewer  Pipe  Co.  129  Mass.  40. 

In  order  to  establish  a  waiver,  the  party  al- 
leging it  must  also  prove  that  he  has  been  mis- 
led to  his  damage;  and  mere  silence  regarding; 
the  intended  enforcement  of  rights  as  well 
known  to  one  party  as  the  other  does  not  con- 
stitute such  proof. 

Maxwell  v.  Bay  City  Bridge  Co.,  and  Stockman 
v.  Riverside  Land  Co.  supra. 

If  the  act  of  the  party  claiming  the  waiver 
was  voluntary,  with  full  knowledge  of  the 
rights  of  the  other,  and  no  act,  declaration, 
or  conduct  of  the  latter,  beyond  mere  silence, 
induced  the  change  in  position  of  the  former, 
there  was  no  waiver. 

Bigelow,  Estop.  689;  cases  cited  supra. 

As  to  the  method  of  computing  interest 
adopted  by  the  court  below :  Dean  v.  Williams, 
17  Mass.  417,  relied  upon  by  the  court,  differs 
from  the  case  at  bar  in  this,  that  the  partial 
payments  were  there  indorsed  upon  the  note; 
which  fact  may  have  an  important  bearing 
upon  the  question  of  intention  of  the  creditor 
in  appropriating  the  payments  so  made. 

Dean  v.  Williams  was  followed  by  Fay  v. 
Bradley,  1  Pick.  194,  where  partial  payments 
of  a  judgment  upon  successive  executions 
were  computed  according  to  the  same  rule. 
No  reasons  were  then  given  by  the  court. 

The  question  has  never  since  been  before 
this  court,  though  the  above  cases  were  re- 
ferred to  in  the  cases  of  Wilcox  v.  Howland.  23 
Pick.  167.  and  Ferry  v.  Ferry.  2  Cush.  92;  in 
each  of  which  cases,  Shaw,  Ch.  J.,  remarked 
that  the  principle  of  the  above  cases  "gives  the 
creditor  the  benefit  of  compound  interest.'' 

The  method  suggested  by  the  defendant  has 
never  been  passed  upon  by  this  court;  and  it 
is  submitted  that  if  this  method  be  more  just, 
easier  to  apply,  and  less  artificial  than  the  rule 
of  Dean  v.  Williams,  this  court  should  recon- 
sider that  early  case,  even  if  it  be  decisive  of 
the  question  here  involved. 

The  rule  of  Dean  v.  Williams  rests  upon  the 
principle  that  a  partial  payment  made  upon 
an  interest-bearing  debt  should  first  be  ap- 
plied to  the  payment  of  interest  then  due. 
The  debtor  has  the  right  to  direct  the  applica- 
tion of  his  payment  to  the  extinguishment  pro 
lanto  of  the  principal,  instead  of  the  interest; 
and  the  creditor,  if  he  receives  it,  is  bound  to 
apply  it  accordingly. 

PindaWs  Ext.  v.  Bank  of  Marietta,  10  Leigh, 
484;  Miller  v.  TreviUan,  2  Rob.  (Va.)  1. 

The  creditor  can  appropriate  only  where  the 
debtor  has  had  an  opportunity  to  do  so  and 
has  neglected  to  avail  himself  of  it 
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If  money  be  received  by  the  creditor, 
without  the  knowledge  of  the  debtor,  the 
right  of  the  debtor  to  appropriate  it  cannot 
be  affected  by  the  creditor's  attempt  to  apply 
it  as  he  chooses,  before  the  debtor  has  an  op- 
portunity of  exercising  his  election. 

Waller  v.  Lacy,  1  M7  &  G.  64;  Benj.  Sales, 
4th  Am.  ed.  §  748. 

In  the  case  at  bar,  the  debtor  had  no  such 
opportunity  to  appropriate  at  the  times  when 
the  payments  were  respectively  made,  as  the 
evidence  shows  clearly  that  he  had  no  know- 
ledge of  the  payments  at  the  times  when  made. 
The  creditor,  moreover,  has  not  effectively  ap- 
propriated the  payment  of  $1,494.66;  for  he 
gave  no  credit  therefor  until  the  trial  of  the 
case.  Under  such  circumstances,  the  defend- 
ant should  be  allowed  the  opportunity  to  elect, 
at  the  trial,  to  apply  his  payment  on  account 
of  the  principal.  And  the  second  mode  of 
computing  Interest,  which  was  suggested  at 
the  trial  by  the  defendant,  is  based  upon  this 
principle. 

But  if  the  conclusion  be  drawn,  from  the 
evidence,  that  neither  the  plaintiff  nor  the  de- 
fendant has  appropriated  these  payments  in  a 
particular  way,  then,  upon  the  theory  of 
Dean  v.  Williams,  the  question  is,  how  the  law 
will  appropriate  the  payments.  That  case 
proceeds  upon  the  theory  that  the  law  pre- 
sumes that  the  partial  payment  is  appropriated 
to  the  extinguishment  of  interest  so  long  as 
interest  is  due.  Such  a  presumption  is  unne- 
cessary and  unwarrantable,  for  interest  is  a 
debt  of  the  same  grade  and  nature  as  the  prin- 
cipal itself.  A  separate  action  may  be  brought 
for  each  installment  of  interest  as  it  falls  due. 

OreenUaf  v.  KeUogg,  2  Mass.  668. 

Judgment  for  installments  of  interest  will 
not  bar  a  subsequent  action  for  the  principal. 

Sparhawk  y.  Wills,  6  Gray.  168;  Andover 
8av.  Bank  v.  Adams,  1  Allen,  28. 

It  is  difficult  to  see  why  the  law  should  pre- 
sume that  payments  should  first  be  applied  to 
accrued  interest  If  it  be  answered  that  the 
law  presumes  that  the  debtor  intends  to  pay 
first  that  part  of  his  debt  which  bears  no  in- 
terest, there  is  no  need  of  such  a  presumption 
in  order  to  save  the  creditor's  rights:  because 
he  can  convert  his  interest,  as  soon  as  it  be- 
comes due,  into  an  interest-bearing  debt,  by 
bringing  a  separate  action  for  the  interest  then 
due. 

The  method  of  Dean  v.  Williams  is  contrary 
to  the  policy  of  the  law,  in  that  it  encourages 
debtors  to  neglect  to  pay  their  debts  until  com- 
pelled to  do  so  by  judgment;  because  in  every 
case,  according  to  that  method,  debtors  find  it 
for  their  advantage  to  make  no  payments,  on 
account  of  their  debts  until  judgment  is  ob- 
tained against  them,  for  they  lose  the  interest 
on  some  of  the  partial  payments  made  by 
them.  On  the  other  band,  the  first  method 
suggested  by  the  defendant  is  perfectly  fair 
both  to  debtor  and  creditor.  On  the  one  side 
of  the  account,  the  creditor  receives  the  exact 
amount  for  which  he  would  have  obtained 
judgment  if  no  payments  had  ever  been  made; 
and  on  the  other  side,  the  debtor  receives 
credit  for  the  amounts  paid  by  him,  and  inter- 
est upon  each  of  such  amounts  from  the  time 
it  is  paid  to  the  time  of  judgment.  Upon  this 
method  there  is  no  necessity  of  determining, 
2  Mabb. 


at  the  time  of  each  payment,  how  much  of  it 
is  principal  and  how  much  is  interest,  or  how 
the  payments  should  be  appropriated.  The 
case,  upon  the  defendant's  theory,  is  similar 
to  a  mutual  account  current,  in  which  there 
are  certain  items  on  each  side  of  the  account, 
each  item  bearing  simple  interest  from  the 
time  when  paid  or  received. 

Messrs.  Perkins  A  Lyman,  for  plaintiff: 
The  method  of  computing  interest  on  the 
note  adopted  by  the  court  was  correct. 

Dean  v.  Williams,  17  Mass.  417;  Fay  v.  Brad- 
ley,! Pick.  194;  Ferry  v.  Ferry,  2  Cush.  98; 
Wilcox  v.  Rowland,  28  Pick.  69. 

Morton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  to  recover  the  balance  due  up- 
on a  promissory  note.  It  appeared  at  the  trial 
that  the  defendant  had  assigned  to  the  plaintiff, 
as  collateral  security  for  the  note,  211  shares 
of  the  stock  of  the  Magoon  Heater  Company, 
and  also  an  endowment  policy  of  insurance 
for  $2,000.  After  the  maturity  of  the  note, 
the  plaintiff  sold  the  collateral  security,  and 
applied  the  proceeds  in  part  payment  of  the 
note.  A  question  arose  at  the  trial  as  to 
whether  the  plaintiff  was  required  to  give  the 
defendant  notice  of  her  intention  to  sen.  The 
court,  who  tried  the  case  without  a  jury,  did 
not  rule  upon  this  question,  but  found  as  a 
matter  of  fact  that  there  had  been  a  waiver,  by 
the  defendant,  of  any  right  of  notice  which  he 
might  have  had.  The  defendant  excepted  to 
this  finding,  upon  the  ground  that  it  was  not 
warranted  dv  the  evidence. 

The  note  became  due  in  December,  1877. 
After  its  maturity  the  plaintiff  frequently  wrote 
to  the  defendant,  stating  that  she  must  sell  the 
stock  unless  he  paid  something  on  the  note; 
finally,  about  May  24, 1879,  she  wrote  him  that 
she  should  sell  the  stock  on  May  81 . 1879.  He 
made  no  reply  to  this  letter,  and  on  the  day  she 
had  named  she  sold  it  to  her  mother.  The  old 
certificate  was  sent  to  the  defendant  at  Boston. 
He  was  the  treasurer  of  the  corporation,  and  in 
his  capacity  as  treasurer  he  made  the  transfer 
on  the  books,  and  issued  a  new  certificate  to 
the  plaintiff's  mother.  About  two  years  after- 
wards the  corporation  sold  out  to  another  com- 
pany, of  which  the  defendant  was  treasurer; 
and  be,  as  treasurer,  issued  new  stock  to  the 
plaintiff's  mother  in  exchange  for  the  old  stock. 
The  defendant  did  not,  at  the  time  of  these 
transactions,  make  any  objections  to  the  sale 
or  to  the  notice  given  to  him;  nor  at  any  time 
before  this  suit  was  brought.  If  he  objected  to 
the  sale,  good  faith  and  fair  dealing  required 
that  he  should  have  notified  the  plaintiff  of  his 
objection.  His  failure  to  do  so,  his  failure  to 
answer  her  letter  notifying  him  of  her  inten- 
tion to  sell,  and  the  fact  that  he  allowed  six 
years  or  more  to  pass  without  making  any  ob- 
jection to  the  sale,  point  strongly  to  the  con- 
clusion that  he  had  no  objection  to  the  plain- 
tiffs' proceedings;  and  would  justify  a  jury  or 
the  court  in  finding  that  he  intended  to  waive, 
and  had  waived,  any  right  he  may  have  had  to 
a  more  formal  or  longer  notice. 

Very  much  the  same  considerations  apply  to 
the  sale  of  the  -  endowment  policy.  She  was 
pressing  the  defendant  for  the  payment  of  his 
debt  in  whole  or  in  part;  and  in  March,  1879, 
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he  wrote  her  that,  by  borrowing  on  the  policy 
as  collateral,  and  by  paying  something  out  of 
his  own  funds,  he  could  pay  her  $1,850  for  the 
policy.  To  this  letter  she  replied  that  she  had 
been  offered  $1,458  for  the  policy,  and  unless 
he  could  pay  her  that  amount  she  should  sell 
it.  He  made  no  reply  to  this,  and  in  October, 
1879,  she  sold  it  for  $1,444.56,  which  was  its 
full  value.  8he  notified  him  of  the  sale,  and 
he  never  made  any  objection  or  complaint  un- 
til after  this  suit  was  brought  His  conduct 
leads  to  the  inference  that  he  assented  to  the 
sale,  and  justified  the  court  in  finding  that  he 
had  waived  the  right  to  further  notice,  if  he 
had  any  such  right. 

The  only  other  question  is  whether  the  court 
erred  in  assessing  the  damages.  The  court 
adopted  the  rule  laid  down  in  Dean  v.  WilUams, 
17  Mass.  417,  and  approved  in  Ferry  v.  Ferry, 
2  Oush.  93,  and  which  has  since  been  uniform- 
ly acted  upon  in  our  courts.  The  plaintiff  is 
therefore  entitled  to  judgment  for  the  sum 
found  by  the  court. 

Exception*  overruled. 


Daniel  HOLLAND,  Admr., 
LYNN  &  BOSTON  R.  R.  CO. 

Prior  to  Stat.  1886,  chap.  140, a  street  rail- 
way company  was  not  liable  to  an  ac- 
tion of  tort  for  the  loas  of  the  life  of  a 

person,  whether  a  passenger  or  not  a 
passenger. 

(Suffolk  Filed  May  9,  1887.) 

A  .PPEAL  by  plaintiff  from  a  judgment  of  the 
IJl  Superior  Court  of  Suffolk  County  in  favor 
of  defendant,  sustaining  a  demurrer  to  a  com- 
plaint in  an  action  of  tort.  Affirmed. 

This  action  was  brought  by  Daniel  Holland, 
as  administrator,again8t  the  defendant,  a  street- 
railway  horse-car  company,  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate,  on  or 
about  August  81,  1885.  through  the  alleged 
negligence  of  defendant  in  operating  and  man- 
aging one  of  its  cars  in  which  plaintiff's  intes- 
tate was  a  passenger,  and  in  suffering  its  rail- 
road to  be  in  such  a  defective  and  dangerous 
condition  as  to  cause  the  injuries  to  plaintiff's 
intestate  from  which  she  died. 

The  case  was  heard  in  the  court  below  on 
demurrer  to  the  complaint,  which  the  court 
sustained,  and  ordered  judgment  for  defend- 
ant; whereupon  plaintiff  appealed  to  this  court. 

Meier*.  Charles  T.  Gallagher  and 
Jesse  F.  Wheeler,  for  plaintiff: 

Pub.  Stat.  chap.  78,  §  6,  provides  that  if  the 
life  of  a  person,  being  a  passenger,  is  lost  by 
reason  of  negligence  and  carelessness  of  com- 
mon carriers  of  passengers,  or  their  servants  or 
agents,  such  common  carriers  shall  be  liable 
in  damages,  to  be  recovered  in  an  action  of 
tort  by  the  administrator  of  the  deceased  per- 
son to  the  use  of  the  next  of  kin.  The  lan- 
guage of  this  section  is  the  same  found  in  §  8, 
chap.  199.  of  Acts  1881  of  the  Legislature  of 
Massachusetts.  What  class  of  common  car- 
riers other  than  the  above  are  intended  to  be 
included,  if  not  the  defendant? 

Dent  v.  Eubbardtton,  188  Mass.  100. 
474 


A  common  carrier  of  passengers  is  one  who 
undertakes  for  hire  to  carry  all  persons  indif- 
ferently that  may  apply  for  passage.  Stages, 
ships,  steamboats,  ferries,  omnibuses,  tram- 
ways, and  street  cars  are  common  carriers  of 
passengers. 

Thomp.  Carr.  26.  note,  §  1.  and  cases  cited 
Vinton  v.  Middlesex  R.  R.  Go.  11  Allen,  807 
Fatal  v.  Middlesex  R.  R.  Go.  109  Mass.  406 
Wilton  v.  Middlesex  R.  R.  Go.  135  Mass.  188. 

But  it  may  be  argued  by  the  defendant  that 
the  Act  of  1881,  chap.  199,  did  not  apply  to  a 
corporation  like  the  defendant. 

The  manifest  endeavor  and  intention  of  the 
Legislature,  in  that  Act,  was  to  grant  a  civil  ac- 
tion at  law  against  all  corporations,  so  far  as 
they  could  be  enumerated,  who  were  liable  to 
cause  the  loss  of  human  life;  the  Act  provid- 
ing, by  §  1,  for  the  liability  of  a  railroad 
corporation:  by  §  2,  for  persons  injured  at  rail- 
way crossings;  by  §  4,  for  loss  of  life  on  high- 
ways, town-ways,  etc.;  and  by  §  8,  for  loss  of 
life  of  passengers  on  steamboats,  stagecoaches 
or  by  common  carriers  of  passengers.  And  the 
manifest  intention  of  the  Legislature  was  that 
by  the  use  of  the  general  term,  "common  car- 
riers of  passengers,"  tramways  or  railroads  that 
did  not  come  into  §  1  of  this  Act  would  be 
covered  by  that  term;  and  the  Legislature  of 
1882  passed  an  Act  for  consolidating  the  Gen- 
eral Statutes,  re-enacting  the  provisions  of  the 
Act  of  1881. 

It  cannot  be  said  that  the  Legislature  in- 
tended to  relieve  street  railways  from  the  pro- 
visions of  an  Act  that  applied  to  steamboats, 
stagecoaches,  omnibuses,  ships,  ferries,  tram- 
ways, and  steam  railroads. 

But  whatever  may  be  the  application  of  the 
Act  of  1881  to  street  railways  generally,  it  can 
be  held  to  apply  to  the  defendant  corporation, 
because,  by  Acts  of  1859,  chap.  202,  by  which 
the  defendant  corporation  was  chartered,  it  is 
authorized  to  carry  passengers  for  hire  in  pub- 
lic conveyances  through  Boston  and  adjoining 
cities;  and  by  the  powers  given  to  defendant 
under  that  charter  it  came  within  the  definition 
of  "common  carriers  of  passengers,"  in  the 
general  significance  of  that  term. 

And,  further,  whatever  may  be  the  applica- 
tion of  the  term  "railroad  corporation,"  in  Act 
of  1881,  §  1,  as  applied  to  street  railways  gen- 
erally, in  applying  it  to  the  defendant  cor- 
poration,— which  was  chartered  by  the  Act  of 
1859  aforesaid,— it  appears  by  §  1  that  the  as- 
sociates are  made  a  corporation  to  construct, 
maintain,  and  use  "a  railroad."  Section  8 
provides  that  "said  railroad"  shall  be  con- 
structed with  suitable  bridges  to  accommodate 
"said  railroad."  Section  5  speaks  of  it  as  "a 
railroad  company,"  and  provides  for  any  loss 
or  injury  that  any  person  may  sustain  by 
reason  of  the  carelessness,  negligence,  or  mis- 
management of  its  agents  or  servants  in  the 
management  and  use  of  "said  railroad."  And 
in  fact,  from  the  title  all  through  the  charter 
of  the  corporation,  the  words  "railroad"  and 
"railroad  corporation"  are  used,  and  in  no 

ftlace  is  it  spoken  of  in  any  other  terms;  it  be- 
ng  by  §  14  deemed  a  railroad  corporation,  al- 
though it  is  exempted  from  the  other  general 

f>ro  visions  of  the  law  existing  at  that  time  (1869) 
n  relation  to  steam  railroads. 
The  Act  of  1881,  chap.  199,  §  1,  uses  the 
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words  "railroad  corporation;"  and  there  is 
nothing  in  that  Act  which  would  imply  that 
the  words  "railroad  corporation"  should  not 
apply  to  this  corporation;  and  certainly,  be- 
tween §|  1  aud  8,  the  Statute  of  1881  is  broad 
enough  in  its  terms  to  cover  a  railroad  corpo- 
ration like  the  defendant,  as  liable  to  a  civil 
action  for  death.  The  Legislature  must  have 
intended  that,  if  a  corporation  like  the  defend- 
ant was  not  a  railroad  corporation  within  the 
view  of  §  1,  it  must  be  at  least  a  common 
carrier  of  passengers  within  the  view  of  §  8. 

The  enactment  of  Acts  1886,  chap.  140,  can 
be  no  evidence  of  the  intention  of  a  previous 
Legislature,  being  a  different  body;  that  Act 
being  as  likely  to  have  been  procured  to  be 
enacted  for  the  purpose  of  allowing  street  rail- 
ways to  claim  that  there  was  no  right  of  civil 
action  in  existence  as  for  the  purpose  of  clear- 
ing up  a  doubt  or  creating  a  new  form  of  action. 
It  is  as  proper  to  regard  such  legislation  as  in- 
dicative of  ignorance  as  it  is  to  regard  it  as  a 
declaration  that  no  previous  right  existed.  The 
ancient  presumptions  about  legislative  enact- 
ments have  been  pretty  thoroughly  dissipated 
in  these  later  days,  particularly  so  to  the  mind 
of  one  who  has  had  active  experience  in  or 
with  the  Legislature;  it  being  a  matter  of  com- 
mon remark  that  our  Legislature  sits  to  correct 
the  errors  of  previous  Legislatures.  Legisla- 
tures have  been  known  to  enact  laws  repug 
nant  to  the  Constitution,  even. 

Had  Stat.  1886,  chap.  140,  been  passed  at  the 
same  time  as  Pub.  Stat.  chap.  74,  §  6,  and  had 
its  other  provisions  been  the  same,  it  might 
have  been  claimed  that  the  general  words 
"common  carriers,"  in  Pub.  Stat.,  did  not  in- 
clude the  class  of  common  carriers  like  the  de- 
fendant, on  the  ground  that  a  particular  de- 
scription excluded  the  general  description. 
Bnt  here  it  is  conclusive  upon  this  cause  of  ac- 
tion arising  after  the  passage  of  the  one,  and 
before  the  passage  of  the  other  law.  that  while 
under  the  first  only  passengers  might  sue,  un- 
der Stat.  1886,  "a  person  being  in  the  exercise 
of  due  diligence  and  not  a  passenger"  might 
have  remedy.  It  is  sufficient  to  say  that  the 
manifest  intention  of  the  Legislature  has  been 
by  its  enactments  to  provide  that  a  remedy 
shall  be  had  by  civil  action,  for  the  loss  of  life 
of  a  person,  against  any  and  all  classes  of  per- 
sons and  corporations  liable  to  cause  death  by 
the  negligence  of  themselves  or  their  agents; 
and  intent  will  always  prevail. 
Brown  v.  Pendergast,  7  Allen,  429. 
But,  aside  from  the  charter  of  this  defendant, 
plaintiff  respectfully  submits  that  Stat  1881, 
chap.  199,  §  1,  applies  as  well  to  horse  as 
steam  railroads;  and  the  enactment  of  chapter 
199,  not  being  an  amendment  of  the  street-rail- 
way law,  and  containing  no  restriction,  must 
be  taken  to  give  the  remedy  by  civil  action  in 
all  cases  where  the  remedy  by  indictment 
previously  existed;  the  Legislature  manifestly 
believing  that  the  reasons  were  equally  strong 
for  providing  a  remedy  for  loss  of  life  in  civil 
courts  in  one  case  as  in  the  other;  and  surely 
it  intended  to  extend  the  right  to  a  class  of 
carriers  more  liable  to  cause  loss  of  life  than 
stagecoaches  and  other  vehicles  of  a  similar 
character. 

Mettrt.  T.  P.  Proctor  and  E.  Tappan, 

for  defendant: 
2  Mass.  n.  e.  b.,  v.  rv.  21 


No  action  lies  in  behalf  of  the  plaintiff 
against  the  defendant  to  recover  damages  for 
the  death  of  the  said  Julia  Holland.  No  such 
action  for  the  death  of  a  person  can  be  brought 
at  common  law. 

Carey  v.  Berkshire  R.  R.  Co.  1  Cush.  475; 
Moran  v.  HoUinge,  125  Mass.  98. 

Against  street  railways  there  has  been  the 
common-law  remedy  for  recovery  of  damages 
for  injuries  suffered  in  the  lifetime  of  the  plain- 
tiff; and  since  Stat.  1864.  chap.  229.  §  87,  there 
has  been  a  statute  remedy  by  Indictment  for 
death;  but  never  until  Stat.  1886,  chap.  140, 
has  there  been  a  right  of  civil  action  against 
a  street  railway  for  death;  and  not  until  Stat. 
1881,  chap.  199,  was  there  any  such  civil  ac- 
tion against  even  steam  railroads. 

The  public  statutes  as  to  railroads  (see  Pub. 
Stat  chap.  112,  §  212)  do  not  give  any  such 
right  of  action  against  street  railways. 

This  view  of  the  statute  is  confirmed  by  the 
opinion  of  the  Legislature  of  1886  tStat.  1886, 
chap.  140),  when  the  right  of  such  action  in 
tort  for  death  is  first  given  against  a  street 
railway. 

Kelliy  v.  Boston  &  Me.  R.  R.  185  Mass.  448. 
There  is  no  other  statute  in  any  way  touch- 
ing this  subject  except  that  in  relation  to 
"common  carriers  and  express  companies" 
(Pub.  Stat.  chap.  73,  §  6),  which  does  not  in- 
clude actions  against  street  railways. 

The  history  of  legislation  on  liability  for  loss 
of  life  shows  that  street  railways  are  not  in- 
cluded in  the  words  "common  carriers,"  as 
used  in  Pub.  Stat  chap.  78,  £  6. 

If,  nevertheless,  street  railways  were  sub- 
ject to  the  Act  of  1840,  they  would  have  been 
so  subject  by  reason  of  the  word  "railroad"  in 
that  Act,  that  term  being  most  nearly  allied  to  - 
street  railways.  Previous  to  the  General  Stat- 
utes of  1860,  railroads  were  liable  under  said 
Act  of  1840,  for  they  were  specially  mentioned 
therein.  But  at  the  time  of  this  revision,  the 
Legislature  were  so  impressed  with  the  im- 
portance of  railroads  that  they  codified  all 
statutes  relating  to  them  in  one  chapter  of  the 
General  Statutes  (chap.  68),  including  a  sec- 
tion providing  for  their  liability  for  loss  of  life 
of  a  passenger  by  indictment  (§  97). 

Said  Act  of  1840.  chap.  80,  was  at  the  same 
time  placed  in  the  chapter  of  the  General  Stat- 
utes on  "Offenses  against  the  person  "  (chap. 
160,  §  84),  but  with  this  marked  change,  that 
the  word  "railroad,"  with  which  the  enumer- 
ation had  formerly  begun,  and  which  had  been 
the  most  important  word  therein,  was  omitted, 
thus  making  railroads  no  longer  subject  to  its 
provisions. 

It  cannot  for  a  moment  be  contended  that 
railroads,  subsequent  to  1860,  were  liable  in 
the  same  matter,  both  under  the  railroad  chap- 
ter (Gen.  Slat.  chap.  63,  §  97)  and  under  the 
criminal  chapter  of  offenses  against  the  person 
(Gen.  Stat.  chap.  160,  §  84),  merely  by  force 
of  the  term  "common  carriers"  retained  in  the 
latter  section ;  because  such  a  double  liability 
would  be  superfluous,  and  therefore  inconsis- 
tent with  all  legislation,  and  with  the  expressed 
design  of  the  codification  of  the  statutes;  and 
also  because  said  chapters  63  and  160  of  the 
General  Statutes  would  otherwise  be  inconsis- 
tent, as  the  former  limits  indictments  to  one 
year,  and  the  latter  is  under  the  general  limita- 
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tion  of  six  years.  Hence  "common  carriers," 
in  Gen.  8lat.  chap.  160,  §  34,  cannot  include 
"railroads." 

This  change  in  the  General  Statutes  greatly 
circumscribed  and  limited  the  scope  of  the  old 
Act  of  1840;  and  it  necessarily  follows  that  if 
street  railways  were  ever  included  in  the  word 
"railroad"  in  the  Act  of  1840,  they  passed 
from  that  statute  in  1860. 

"It  is  a  well-settled  rule  that  when  any  stat- 
ute is  revised,  or  one  Act  framed  from  another, 
some  parts  being  omitted,  the  parts  omitted 
are  not  to  be  revived  by  construction,  but  are 
to  be  considered  as  annulled." 

Ellis  v.  Paige,  1  Pick.  43,  45,  per  Wilde,  J. 

By  Stat.  1864,  chap.  229.  $  37,  street  rail- 
ways were  first  made  indictable  for  loss  of 
life.  This  Act  was  a  codification  of  all  laws 
relating  to  street  railways,  and  made  a  gener- 
al repeal  of  all  Acts  and  parts  of  Acts  incon- 
sistent therewith.  Now,  if  the  terra  "common 
carriers."  in  the  Act  of  1840,  contemplated 
street  railways  (though  not  then  in  existence), 
and  the  same  were  true  of  Gen.  Stat.  chap.  160, 
§  84,  still,  that  term  could  no  longer  include 
street  railways  after  the  said  Act  of  1864;  be- 
cause all  Acts  and  parts  of  Acts  inconsistent 
with  the  Act  of  1864  were  by  that  Act  express- 

S'  repealed  (Stat.  1864.  chap.  229,  §  45). 
ence  the  phrase  "proprietor  or  proprietors  of 
any  steamboat  stagecoach,  or  of  common  car- 
riers of  passengers"  in  any  statute,  cannot, 
after  that  date,  include  street  railways. 

The  same  term,  "common  carriers,"  limited 
as  above  stated,  appears  in  Stat.  1881,  chap. 
199,  §  8  (in  which  Act  a  civil  action  for  loss  of 
life  is  first  authorized  against  any  party). 
There  is  nothing  in  this  Act  to  enlarge  the 
meaning  of  said  term  so  as  to  include  street 
railways,  and  such  enlargement  is  not  to  be 

? iresumed.  Section  8  is  substantially  re-enacted 
n  Pub.  Stat.  chap.  78,  §  6,  retaining  the  term 
"common  carriers."  If  this  term  includes 
railroads  (and  it  must  include  steam  railroads 
as  well  as  street  railways,  if  it  includes  either), 
then  said  Act  of  1881,  chap.  199,  contains  re- 
dundant enactments;  because  §  1  of  the  Act 
imposes  the  same  liability  upon  a  railroad  cor- 
poration as  is  imposed  in  §  8  upon  "common 
carriers." 

Stat.  1881,  chap.  199,  §  6,  says  the  remedy 
provided  by  said  Act  (being  a  civil  liability) 
shall  be  additional  to  the  remedy  provided  by 
Stat.  1874,  chap.  872,  163,  164.  This  Stat- 
ute of  1874  was  a  codification  of  the  statutes 
relating  to  railroads,  and  said  two  sections  re- 
late exclusively  to  steam  railroads,  and  impose 
a  criminal  liability.  This  provision  of  §  6  was 
necessary,  because  of  the  principle  of  law  that, 
when  a  statute  imposes  a  new  penalty  for  an 
offense,  it  repeals  by  implication  so  much  of  a 
former  statute  as  established  a  different  penal- 
ty, unless  expressly  retained. 

Nichols  v.  Squire.  5  Pick.  168,  169;  Common 
wealth  v.  KimbaU,  21  Pick.  878,  877. 

Morton,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  in  this  case  is 
whether,  prior  to  the  Statute  of  1886,  chap. 
140,  a  street-railway  company  was  liable  to  an 
action  of  tort,  if,  by  reason  of  its  negligence, 
the  life  of  a  passenger  was  lost.   That  statute 
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was  passed  after  the  injury  complained  of  in 
this  case,  and  therefore  has  no  application  to 
the  case.  Kelley  v.  Boston  <fe  Me.  R.  R  185 
Mass.  448. 

The  Public  Statutes  provide  that  "if  by  rea- 
son of  the  negligence  or  carelessness  of  a  cor- 
poration operating  a  railroad  or  street  railway, 
or  of  the  unfitness,  or  gross  negligence,  or  care- 
lessness of  its  servants  or  agents  while  engaged 
in  its  business,  the  life  of  a  passenger,  or  of  a 
person  being  in  the  exercise  of  due  diligence, 
and  not  a  passenger  or  in  the  employment  of 
such  corporation,  is  lost,  the  corporation  shall 
be  punished  by  fine  of  not  less  than  $500  nor 
more  than  $5,000,  to  be  recovered  by  indict- 
ment prosecuted  within  one  year  from  the 
time  of  the  injury  causing  the  death,  and  paid 
to  the  executor  or  administrator  for  the  use  of 
the  widow  and  children  of  the  deceased.  Pub. 
Stat.  chap.  112,  §  212.  Under  this  provision 
a  street-railway  company  is  liable  to  an  indict- 
ment if  a  life  is  lost  by  reason  of  its  negligence 
or  the  gross  negligence  of  its  servants. 

The  same  section  further  provides  that  "if 
the  corporation  is  a  railroad  corporation,  it 
shall  also  be  liable  in  damages  not  exceeding 
$5,000  nor  less  than  $500,  to  be  assessed  with 
reference  to  the  degree  of  culpability  of  the 
corporation  or  of  its  servants  or  agents,  and  to 
be  recovered  in  an  action  of  tort,  commenced 
within  one  year  from  the  injurv  causing  the 
death,  by  the  executor  or  administrator  of  the 
deceased  person,  for  the  use  of  the  persons 
hereinbefore  specified  in  the  case  of  an  indict- 
ment." 

It  is  clear  that  this  provision  does  not  apply 
to  street  railway  companies. 

The  first  section  of  the  chapter  provides  that 
in  the  construction  of  this  and  the  following 
chapter, '  'the  phrase  'street  railway'  shall  mean 
a  railroad  or  railway  usually  operated  by  ani- 
mal power;  'railroad  corporation'  and  'railroad 
company'  shall  mean  the  corporation  which 
lays  out,  constructs,  maintains,  or  operates  a 
railroad  operated  by  steam  power;  'street-rail- 
way company,'  shall  mean  a  corporation  by 
which  a  street  railway  is  constructed,  main- 
tained, or  operated." 

It  is  to  be  observed  that  the  following  chap- 
ter— which  is  the  chapter  concerning  street- 
railway  companies — makes  no  provision  for  an 
action  of  tort  against  such  company  if  a  life  is 
lost  by  reason  of  its  negligence  or  the  gross  neg- 
ligence of  its  servants. 

The  plaintiff  contends  that  street-railway 
companies  are  liable  to  an  action  of  tort  under 
Pub.  Stat.  chap.  78.  §  6.  This  provides  that 
"if  the  life  of  a  passenger  is  lost  by  reason  of 
the  negligence  or  carelessness  of  the  proprie- 
tor or  proprietors  of  a  steamboat  or  stage- 
coach, or  of  common  carriers  of  passenger*, 
or  by  the  unfitness,  or  gross  negligence,  or 
carelessness  of  their  servants  or  agents,  such 
proprietor,  or  proprietors,  and  common  car- 
riers shall  be  liable  in  damages  not  exceeding 
$5,000,  nor  lens  than  $500,  to  be  assessed  win 
reference  to  the  degree  of  culpability  of  die 
proprietor,  or  proprietors,  or  common  carriers 
liable,  or  of  their  servants  or  agents,  and  re- 
covered in  an  action  of  tort,  commenced 
within  one  year  from  the  injury  causing  tfca 
death,  by  the  executor  or  administrator  of  tf» 
deceased  person,  for  the  use  of  the  widow  sat 
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children  of  the  deceased."  This  is  a  re-enact- 
ment, in  substantially  the  same  words,  of  the 
Statute  of  1881,  chap.  199,  which  was  the  first 
statute  to  give  an  action  of  tort  for  the  loss  of 
life  against  any  common  carriers  of  passengers. 

It  is  true  that  the  phrase  "common  carriers 
of  passengers"  is  broad  enough  to  include  street- 
railway  .companies;  but  when  we  consider  the 
history  and  course  of  legislation  upon  this  sub- 
ject, we  are  brought  to  the  conclusion  that  this 
enactment  was  not  intended  to  include  and  ap- 
ply to  such  companies. 

Railroads  and  other  carriers  of  passengers 
were  first  made  liable  for  damages  for  the  loss 
of  life  caused  by  their  negligence  by  the  Stat- 
ute of  1840,  chap.  80,  which  provides  that  "if 
the  life  of  any  person,  being  a  passenger,  shall 
be  lost  by  reason  of  the  negligence  or  careless- 
ness of  the  proprietor  or  proprietors  of  any 
railroad,  steamboat,  stagecoach,  or  of  common 
carriers  of  passengers,"  such  proprietors  or 
common  carriers  shall  be  liable  to  a  fine,  to  be 
recovered  by  indictment,  for  the  use  of  the 
widow  and  children  of  the  deceased.  Under 
this  statute,  clearly  railroads  were  liable  to  an 
indictment,  which  could  be  brought  at  any  time 
within  six  years  after  the  injury  causing  the 
death.  Commonwealth  v.  Boston  &  W.  R.  R. 
Co.  11  Cush.  512. 

By  the  8tatute  of  1853,  chap.  414,  railroad 
corporations  were  made  liable  to  Indictment  for 
the  loss  of  life  of  persons  not  passengers;  and 
It  was  provided  that  all  indictments  against 
any  railroad  corporation  for  loss  of  life  shall  be 
prosecuted  within  one  year  from  the  injury 
causing  the  death.  These  provisions  were  re- 
enacted  in  the  General  Statutes  as  to  railroad 
corporations  in  chap.  63,  §§  97,  98,  and  as  to 
other  carriers,  in  chap.  160,  §  34,  which  signifi- 
cantly omits  "railroad"  from  the  enumeration 
of  carriers  liable  under  it. 

Under  the  General  Statutes  it  was  held  that, 
while  indictments  against  railroad  corporations 
must  be  brought  within  one  year,  indictments 
against  other  carriers  to  whom  the  statute  ap- 
plied might  be  brought  at  any  time  within  six 
years.  Commonvxalth  v.  East  Boston  Ferry  Co. 
13  Allen,  589.  It  is  thus  seen  that,  after  the  pas- 
sage of  the  general  Act  as  to  the  liability  of 
carriers,  in  1840,  the  Legislature  enacted  special 
statutes  applicable  to  railroad  corporations, 
which  were  inconsistent  with  the  general  Act. 
The  Legislature  could  not  have  intended  that 
railroad  corporations  should  be  liable  under 
two  inconsistent  statutes  covering  the  same 
subject.  The  effect,  therefore,  of  the  later  spe- 
cial legislation  was  to  repeal  so  much  of  the 
Statute  of  1840  as  applied  to  railroad  corpora- 
tions; or,  in  other  words,  to  take  railroad  cor- 
porations out  of  the  operation  of  the  earlier 
statute.  The  same  reasoning  applies  in  the 
case  of  street-railway  companies. 

By  the  Statute  of  1864,  street-railway  com- 
panies were  made  liable  to  indictment  for  the 
loss  of  life  of  a  passenger  or  of  a  person  not  a 
passenger;  and  it  was  provided  that  the  indict- 
ment, as  in  the  case  of  a  steam-railroad  com- 
pany, must  be  brought  within  one  year  of  the 
injury.  8taU  1864.  chap.  229,  §§  87,  38.  These 
provisions  were  re-enacted  in  the  Statute  of 
1871,  chap.  881.  §§  48-50.  These  provisions 
were  inconsistent  with  the  Statute  of  1840,  and 
the  effect  was  to  take  street-railway  companies 
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out  of  the  operation  of  that  statute.  The  Stat- 
ute of  1874,  chap.  872,  has  no  bearing  upon 
the  case,  as  it  does  not  repeal  the  Statute  of 
1871  (above  cited),  §  168,  as  to  the  liabilitv  for 
loss  of  life,  being  applicable  only  to  railroad 
corporations  operated  by  steam  power,  and,  as 
to  them,  being  a  re-enactment  of  laws  previous- 
ly in  force. 

We  come  now  to  the  Statute  of  1881,  chap. 
199,  which  first  gave  an  action  of  tort  against 
carriers  of  passengers  for  the  loss  of  life.  It  is 
clear  that  the  first  section  does  not  apply  to 
street-railway  companies.  But  it  is  useless  to 
discuss  this,  because  the  statute  was  repealed 
in  a  few  months  by  the  same  Legislature  which 
enacted  it,  and  the  provisions  of  the  first  sec- 
tion were  embodied  in  Pub.  Stat.  chap.  112, 
§  212,  in  a  form  which,  as  we  have  seen  in 
the  first  part  of  this  opinion,  includes  only 
steam-railroad  corporations. 

The  third  section,  re-enacted  in  Pub.  8tat. 
chap.  73,  g  6,  in  its  description  of  the  parties 
who  are  subject  to  the  statute,  follows  exactly 
the  words  of  Gen.  Stat.  chap.  160,  §  84,  and 
gives  against  such  parties  a  new  remedy.  It 
was  not  intended  to  enlarge  the  scope  of  that 
provision  of  the  General  Statutes,  by  making 
different  persons  or  corporations  subject  to  li- 
ability, but  to  give  an  additional  remedy  against 
the  same  persons.  Being  in  the  same  words  as 
the  previous  statute,  it  should  receive  the  same 
construction,  unless  a  different  intention  is 
clearly  shown.  As  we  have  seen,  street  railway 
companies,  as  well  as  steam-railroad  corpora- 
tions, were  not  within  the  previous  statute. 
Each  had  special  provisions  as  to  liability  for 
loss  of  life,  and  if  the  Legislature  had  intended 
to  include  them,  or  either  of  them,  in  the  third 
section  of  the  statute,  it  would  have  been  nat- 
ural to  specify  them  in  the  statute.  Our  con- 
struction is,  in  some  degree,  confirmed  by  the 
passage  of  the  Statute  of  1886,  making  street- 
railway  companies  liable  in  actions  of  tort, — a 
statute  which  was  unnecessary  if  they  were  al- 
ready so  liable. 

For  these  reasons,  we  are  of  opinion  that, 
prior  to  the  Statute  of  1886,  a  street-railway 
company  was  not  liable  to  an  action  of  tort  for 
the  loss  of  the  life  of  a  person,  whether  a  pas- 
senger or  not  a  passenger. 

Judgment  affirmed. 


W.  D.  GUNN 
v. 

CAMBRIDGE  R.  R.  Co. 

A  street-railway  company  is  not  liable 
in  an  action  of  tort,  for  causing  the 
death  of  a  person,  within  the  meaning 
of  the  statutes  of  this  Commonwealth. 
So  held  in  a  case  where  the  death  occur- 
red in  the  year  1885. 


0 


(Middlesex  Piled  May  9,  1887.) 

N  plaintiff's  exceptions.  Overruled. 


Action  of  tort  brought  by  W.  D.  Gunn, 
plaintiff,  as  administrator,  against  defendant, 
a  street-railway  horse-car  company,  to  recover 
for  the  death  of  plaintiff's  intestate,  October 
11,  1885,  caused  by  alleged  negligence  of  de- 
fendant and  its  servants  and  agents. 
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At  the  trial  in  the  superior  court  before 
Thompson,  J.,  at  defendant's  request  the  court 
ruled  that  there  wits  nn  statute  under  which 
plaintiff  's  action  could  be  sustained,  and  plain- 
tiff excepted. 

Messrs.  Jesse  F.  Wheeler  and  Samuel 
J.  Elder,  for  plainlill: 

The  provisions  of  the  last  clause  of  Pub. 
Stat.  chap.  112,  I  212,  are  to  be  construed  as  a 
continuation  of  Stat.  1881.  chap.  199,  g  1— as  a 
re-enuclment  thereof,  and  not  as  new  enact- 
ments. 

Pub.  Stat.  chap.  223,  g  2;  Wofthmrd  v. 
Spurr,  138  Mass.  588;  Drew  v.  Streeter.  187 

Mass.  460. 

Pub.  Stat.  chap.  113.  §  1.  defines  the  word 
"railroad"  to  mean  "•steam  railroad" '"for  the 
purposes  of  this  and  the  following  chapter,  un- 
less such  meaning  would  be  repugnant  to  the 
context,  or  to  the  manifest  intention  of  the  Gen- 
eral Court."  The  manifest  intention  of  the 
clause  in  question,  and  of  Stat.  1881,  chap.  199, 
was  to  give  an  action  of  tort  where  remedy  by 
indictment  had  previously  existed. 

Gen.  Stat.  chap.  68,  applies  the  word  "Tail- 
road"  to  both  steam  and  horse  railroads. 

Stat.  1874.  chap.  372,  g  2,  says  that  "in  the 
construction  of  this  Act  'railroad' shall  be  con- 
strued to  mean  railroad  or  railway'  operated 
by  steam  power." 

Prior  to  enactment  of  Stat.  1881,  chnp.  199, 
remedy  by  indictment  for  loss  of  life  of  both 
passengers  and  those  not  passengers  existed 
against  horse  railroads  as  well  as  steam  rail- 
roads. Stat.  1881,  chap.  199.  does  not  purport 
to  be  an  amendment  of  1874,  cbap.  872,  and 
contains  no  restriction  in  meaning  of  word 
"railroad,"  and  must  be  taken  to  give  the  rem- 
edy by  action  of  tort  broadly  in  all  cases  where 
the  remedy  by  indictment  previously  existed. 
The  same  reason  which  made  it  desirable  to 
permit  the  remedy  for  loss  of  life  to  be  trans- 
ferred from  the  criminal  courts  to  the  civil 
courts,  were  equally  strong  in  case  of  horse 
railroads  as  steam  railroads,  and  there  is  noth- 
ing in  the  Act  toindicatean  opposite  intention. 

Slat.  1881,  chap.  199,  §  3,  cannot  have  been 
intended  to  furnish  the  only  remedy  under 
that  Act  against  horse  railroads,  or  it  would, 
in  §  8,  have  specifically  mentioned  horse  rail- 
roads as  well  as  " "stage  coaches;"  surely  the 
former  are  a  much  larger  class  of  common  car- 
riers than  the  latter,  and  more  worthy  of  spe- 
cial mention. 

Stat.  1886.  chap,  140,  cannot  be  retroactive 
to  interpret  the  intent  of  the  Legislature  of 
1881,  being  the  Act  of  a  distinct  body,  and  only 
indicates  that  some  one  saw  that  a  question 
might  artee  under  the  Public  Statutes,  and 
thought  to  put  the  question  beyond  need  of  ju- 
dicial construction. 

Mi 'Mrs,  W.  H.  Martin  and  Samuel 
Hour,  for  defendant: 

The  right  to  such  an  action  as  this  was  first 
given  by  Act  of  the  Legislature  passed  April  12, 
1886  (tttat.  1886,  chap.  140).  '  There  is  noth- 
ing in"  this  Act  "to  show  that  the  Legislature 
intended  to  give  this  new  remedy  for  acts  al- 
ready past;  and.  in  accordance  with  the  well- 
settled  and  often  declared  rule,  the  statute  must 
be  construed  as  merely  prospective  in  its  oper- 
ation." 

KcUey  v,  Boston  it  3f.  B.  B.  135  Mass.  448. 
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An  examination  of  the  statutes  prior  to  the 
Act  of  1886  only  serves  to  strengthen  the  in- 
ference naturally  drawn  from  the  passage  of 
that  Act.  The  only  legislation  giving  any 
color  for  such  a  right  of  action  is  that  contained 
in  Pub.  Stat.  chap.  112,  §  212;  but  there,  while 
a  remedy  by  indictment  is  given  against  a 
"corporation  operating  a  railroad  or  street  rail- 
way, a  remedy  for  civil  action  is  confined  ex 
pressly  to  a  "railroad  corporation;"  and  in  the 
first  section  of  that  chapter  the  terms  "rail- 
road," "street  railway,"  "railroad  corpora- 
tion," and  "street  railway  company."  as  used 
in  that  and  the  following  chapter,  are  defined 
so  clearly  as  to  leave  no  ground  for  confound- 
ing the  terms. 

But,  furthermore,  it  is  of  no  importance  in 
this  case  what  the  Legislature  intended  by  the 
term  "railroad  corporation,"  in  the  statute  of 
1881,  for  its  meaning  in  Pub.  Stat.  chap.  118. 
being  clearly  governed  by  the  definition  in 
§  1  of  that  chapter,  and  therefore  admitting 
of  no  doubt,  this  court  "cannot  look  to  the 
earlier  statutes  to  see  if  an  error  has  been  made 
by  the  Legislature  in  its  understanding  of 
them,  as  there  is  then  no  room  for  the  office  of 
construction." 

Bent  v.  Hubbardtton,  188  Mass.  99. 

Morton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  decided  by  Holland  v.  Lynn  & 
Boston  B.B.  Co. ante, p. 820.  Whether  the  plain- 
tiff's intestate  was  a  passenger  or  not,  at  the 
time  of  bis  injury,  the  defendant,  being  a  street- 
railway  company,  is  not  liable  in  an  action  of 
tort. 

Exemptions  overruled. 


Samuel  E.  8AWYER,  Petitioner, 
v. 

City  of  BOSTON. 

1.  In  a  proceeding  for  the  assessment  of 
damages  for  the  taking  of  petition- 
er's land  by  the  city,  defendant,  for  a 
park,  evidence  of  a  ale  a  of  lots  situat- 
ed like  the  petitioner's  was  not  incom- 

fietent  merely  because  they  were  smaller 
ots  than  petitioners. 

2.  Sales  of  lands  which  were  compulsory 
are  not  evidence  of  the  value  of  other 
lands. 

3.  An  expert  in  real  estate  is  no  more 
competent  than  anyone  else  to  deter- 
mine just  what  effect,  measured  hi 
money,  the  dislike  of  litigation  may 
have  had  on  a  given  person's  mind 

4.  Interest  was  properly  allowed  on  the 
value  of  the  land  at  the  time  it  ww 
taken. 

5.  If  it  does  not  appear  affirmatively  from 
the  record  that  the  petition  was  brought 
too  late,  a  motion  in  arrest  of  judgment 
on  that  ground  cannot  prevail.  The 

titioner  is  not  bound  to  allege  that 
is  in  time. 

6.  The  Statute  of  Limitations  must  be 
pleaded,  even  when  the  cause  of  action 
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appears  in  the  declaration  to  have  ac- 
crued more  than  the  statutory  time  be- 
fore. 

7.  If  the  plaintiff  sets  forth  facta  suffi- 
cient, when  they  arose,  to  give  him  a 
cause  of  action  and  a  right  to  proceed 
in  the  court  in  which  he  sues,  it  is  for 
the  defendant  to  show  facts  which 
have  taken  his  right  away. 

(8uffolk  Filed  May  8, 1887.) 

ON  defendant's  exceptions.  Overruled. 
This  is  a  petition  for  the  assessment,  by  a 

{'ury,  of  the  damages  sustained  by  the  petitioner 
y  the  taking  of  his  land  May  25,  1888.  by  the 
board  of  park  commissioners  of  the  city  of 
Boston,  under  Acts  1875,  chap.  185. 

At  the  trial  in  the  superior  court  before 
Brigham,  Ch.  J.,  it  was  admitted  that,  in  1876, 
the  board  of  park  commissioners  of  the  city  of 
Boston  made  a  report  which  contained  a  plan 
of  the  park  marked  "West  Roxbury  or  Frank- 
lin Park,"  which  they  proposed  to  lay  out, 
aod  that  they  recommended  that  steps  be  taken 
by  the  city  to  acquire  the  lands  included  with- 
in the  location  shown  on  this  plan.  Said  plan 
was  put  in  evidence.  It  showed  lands  on  81- 
gourney  8treet;  the  lands  of  the  petitioner, 
called  "Newstead"  and  "Monteglades;"  lands 
of  F.  0.  Prince  et  al.,  trustees;  lands  of  Jacob 
Fouler,  and  other  lands;  the  lands  of  said 
Prince  et  at.  trustees,  and  of  Fottler,  being 
large  estates,  each  of  about  15  acres,  adjoining 
ana  similarly  situated  physically  with  the  pe- 
titioner's land.  It  also  appeared  in  evidence 
that,  subsequent  to  the  said  report  of  the 
park  commissioners,  and  before  the  taking  of 
the  petitioner's  land,  said  commissioners  had 
been  authorized  to  bond  for  the  city  the  lands 
referred  to  by  them  in  their  report  of  1876, 
and  had  so  bonded  a  part  of  tbem. 

The  petitioner  offered  in  evidence  the  sale 
of,  and  price  paid  for,  certain  house  lots  on 
Sigourney  Street,  of  from  9.000  to  12,000 
square  feet,  similarly  situated  physically  to 
some  of  the  petitioner's  land.  The  defendant 
objected  to  this  evidence  on  the  ground  that 
a  small  lot  of  land— a  house  lot  adapted  for 
building— was  not  a  fair  guide  for  the  lury  to 
find  the  value  of  a  large  unbroken  lot  like  that 
of  the  petitioner.  The  court  admitted  the  evi- 
dence, and  the  defendant  excepted  thereto. 

The  defendant  offered  in  evidence  the  sale 
of  the  said  lands  of  Jacob  Fottler  to  the  city, 
to  be  used  for  the  purposes  of  the  park,  and 
offered  to  show  the  price  which  the  city  paid 
for  the  land  in  February.  1883.  The  court 
excluded  the  evidence,  and  the  defendant  ex- 
cepted thereto. 

Experts  produced  by  the  defendant  testified 
that  they  formed  their  opinions  of  the  value 
of  the  petitioner's  land  from  the  price  at  which 
the  said  lands  of  Fottler  were  sold  to  the  city 
for  the  park;  and  one  of  them  having  stated 
that  he  formed  his  opinion  of  the  value  of  the 
petitioner's  land  partly  from  sales  of  other  lands 
in  the  vicinity,  at  different  times,  was  asked 
by  the  defendant  to  state  fully  the  sales  on 
which  he  based  his  opinion.  The  question  was 
objected  to  by  the  petitioner,  and,  on  the  objec- 
tion being  overruled,  the  petitioner  excepted. 
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The  witness  then  testified:  "The  Dabney  es- 
tate was  sold,  to  the  best  of  my  recollection, 
for  about  4t  cents  per  foot,— 14  acres,  more  or 
less.  The  Prince  estate,  if  I  recollect  right, 
was  some  28  acres.  To  the  best  of  my  recol- 
lection that  was  sold  for  about  4  cents.  The 
Fottler  estate  was,  I  think,  some  48  acres. 
That  I  knew  about;  that  was  sold  for  some  8 
to  8i  cents" 

The  court  charged  the  jury:  "The  law 
allows  such  inquiries  as  you  have  been  making 
to  be  assisted  by  the  evidence  of  persons  who 
are  called  experts.  They  are  presumed  to  be 
persons  who  have  acquired  a  knowledge  of 
the  very  facts  which,  as  I  have  said  to  you,  are 
the  appropriate  facts  to  be  considered  in  deter- 
mining the  value  of  land  taken  for  the  public 
use,  and  to  be  competent  to  give  an  opinion 
arising  out  of  that  knowledge.   And  they  are 

E resumed  and  expected  to  give  opinions  which 
ave  the  same  basis  as  those  which  would  be 
formed  by  the  kind  and  class  of  facts  which  I 
have  said  apply  to  an  inquiry  into  the  value 
of  land.  *  *  *  The  law  allows  him,  after  he 
has  qualified  himself  to  give  an  opinion  to  the 
jury,  to  give  the  reasons  and  facts  upon  which 
that  opinion  is  founded.  *  *  *  If  he  bases 
his  opinion  upon  a  kind  of  facts  which  the 
law  does  not  regard  as  the  appropriate  and 
pertinent  facts  to  such  an  inquiry  as  you  are 
making,  and  so  far  as  bis  opinion  is  based  up- 
on what  the  jury  would  not  have  the  right  to 
consider,  his  opinion  is,  of  course,  impaired  in 
value  by  that  reason.  *  *  *  I  have  special 
reference,  in  these  suggestions,  to  opinions  ex- 
pressed by  witnesses  here,  founded  upon 
prices  which  they  believed  or  had  heard  had 
been  paid  by  the  city  to  persons  whose  lands 
had  become  a  part  of  Franklin  Park. 

"Of  course  if  the  facts  of  those  transactions 
would  not  have  been  competent  for  a  jury  to 
hear  and  consider  on  the  question  of  value, 
they  would  not  pertinently  and  properly  enter 
into  the  opinion,  or  the  basis  of  the  opinion, 
of  an  expert.  An  expert,  gentlemen,  comes 
here  having  acquired  the  very  knowledge 
which  it  is  the  purpose  of  this  trial  to  give  to 
you;  and  having  acquired  a  great  deal  more  of 
it  than  the  course  of  the  trial  has  enabled  the 
parties  to  give  you,  and  out  of  his  experience 
to  advise  you  as  to  the  same  matters  which 
you  are  to  determine,  by  his  opinion  to  help 
you,  and,  so  far  as  he  recommends  his  opin- 
ion to  you  by  the  foundations  which  he'  states 
he  has  for  it,  so  far  as  it  is  founded  upon  the 
same  class  of  facts  which  you  have  a  right  to 
consider  independently  of  him, — I  say,  so  far 
as  it  is  thus  founded,  it  is  of  value."  To 
which  instruction  the  defendant  excepted. 

The  court  also  charged  the  jury:  "The 
prices  which  the  city  of  Boston  may  have  paid 
for  any  land  in  the  park  does  not  furnish  ap- 
propriate or  pertinent  evidence  of  the  value  of 
the  land  of  the  petitioner  taken.  The  law 
does  not  regard  sales  made  to  avoid  the  very 
proceeding  which  has  been  going  on  before 
you  as  current  market  sales.  A  sale  by  the 
owner  of  land  for  which  there  can  be  one  pur- 
chaser only,  when  he  has  no  option  to  refuse 
to  sell,  and  can  only  elect  between  an  accept- 
ance of  the  price  offered  and  the  uncertainty, 
delay,  and  trouble  of  legal  proceedings,  is  not 
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a  reasonable  or  fair  test  of  market  value.  It 
is  in  no  sense  a  sale  in  the  market."  To  which 
instruction  the  defendant  excepted. 

A  witness  for  the  defendant,  Samuel  Little, 
was  asked  by  the  defendant:  "From  1688  up 
to  the  present  time,  what  rate  of  interest  has 
money  commanded,  as  a  safe  investment?" 
and  answered,  "Not  over  4  per  cent.  Occa- 
sionally a  small  mortgage  pays  a  higher  rate; 
but  there  has  been  no  difficulty  in  the  last  two 
years  in  placing  good  loans  at  4  per  cent." 

Q.  I  mean  any  large  amount? 

A.  A  large  amount,  4  per  cent. 

The  defendant  asked  the  court  to  rule  and 
instruct  the  jury:  "After  finding  the  fair 
market  value  of  the  land  at  the  time  of  the 
taking,  the  jury  shall  add  to  that  value  such 
amount,  not  exceeding  6  per  cent  per  annum, 
as  they  shall  determine  to  be  a  fair  compensa- 
tion for  the  withholding  of  such  value,  and 
may  consider,  as  bearing  on  such  compensa- 
tion, the  testimony  of  Mr.  Little  as  to  the  inter- 
est which  money,  on  a  safe  investment,  would 
command."  The  court  refused  so  to  rule,  and 
instructed  the  jury:  "You  will  determine  the 
value  of  the  land  at  the  time  of  each  of  these 
takings,  and  compute  interest  upon  that  value 
at  the  rate  of  6  per  cent  to  this  day. "  To  which 
ruling  and  refusal  to  rule,  and  to  said  instruc- 
tion, the  defendant  excepted. 

The  jury  assessed  damages  to  petitioner  in 
the  sum  of  $265,091.97. 

A  motion  in  arrest  of  judgment  was  filed 
July  15,  1886,  as  follows: 

"And  now  comes  the  defendant,  after  ver- 
dict and  before  judgment,  and  shows  in  arrest, 
of  judgment  on  the  verdict  on  said  petition 
that  the  first  lot  of  land  mentioned  in  the  pe- 
tition aforesaid,  designated  therein  as  lot  1, 
and  described  as  the  parcel  numbered  17  on  a 
plan  of  'Proposed  West  Roxbury  Park,'  dated 

 1880,  on  file  at  the  office  of  the  board  of 

park  commissioners  of  the  city  of  Boston,  was 
taken  by  said  board  of  park  commissioners 
for  a  public  park,  on  the  28th  day  of  May, 
1888,  more  than  one  year  before  the  bringing 
of  the  said  petition,  which  was  during  the 
January  Term  of  the  Superior  Court  for  the 
County  of  8uffolk,  in  the  year  1885. 

"And  the  defendant  further  shows  that, 
within  the  period  of  time  between  the  taking 
of  said  land  and  the  bringing  of  said  petition, 
there  was  no  suit  instituted  wherein  the  legal 
effect  of  the  proceedings  of  said  board  of  park 
commissioners  in  locating  or  laying  out  said 
park,  or  taking  any  land  therefor,  was  drawn 
in  question. 

"Wherefore  the  defendant  moves  that  judg- 
ment be  arrested,  and  that  said  petition,  so  far 
as  it  relates  to  the  lot  of  land  above  described, 
be  dismi ssed. " 

Said  motion  having  been  overruled,  the  de- 
fendant excepted. 

Mr.  Andrew  J.  Bailey,  for  defendant: 

I.  All  the  circumstances  and  facts  bearing 
upon  the  lots,  the  sales  of  which  were  offered 
in  evidence,  are  set  forth  and  reported  in  the 
bill  of  exceptions;  and  evidence  of  sales  of 
land  similarly  situated  is  inadmissible  where 
there  are  circumstances  bearing  on  the  values 
which  would  tend  to  mislead  the  jury. 

Paine  v.  Boston,  4  Allen.  168-170;  Boston  6b 
W.  R.  R.  Corp.  v.  Old  Colony  db  F.  R.  R.  R. 
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Corp.  8  Allen,  142;  Presbrey  v.  Old  Colony  t 
N.  R.  R.  Co.  108  Mass.  9. 

II.  The  sales  to  the  respondent,  offered  in 
evidence,  were  in  no  way  compulsory,  and  the 
evidence  of  them  was  improperly  excluded; 
and  the  court  erred  in  instructing  the  jury  in 
that  respect 

Wyman  v.  Lexington  &  W.  C.  R.  R  Co.  13 
Met.  826;  Walker  v.  Old  Colony  db  2T.  R.  R.  Co. 
103  Mass.  10;  Whitman  v.  Boston  &  M.  R.  R. 
Co.  7  Allen,  316. 

III.  The  court  had  no  jurisdiction  to  deter- 
mine the  value  of  the  first  lot  of  land  described 
in  the  petition;  and  the  want  of  jurisdiction 
might  be  taken  advantage  of  at  any  time  be- 
fore judgment. 

Riley  v.  Lowell,  117  Mass.  77;  Cutty  v.  Lev- 
ell,  117  Mass.  78;  Osborn  v.  Pali  River,  140 
Mass.  508, 1  New  Eng.  Rep.  439. 

And  where  the  court  has  no  jurisdiction  in 
one  count  of  a  declaration,  and  the  verdict  is 
general,  the  verdict  must  be  set  aside. 

Benson  v.  Swift,  2  Mass.  58:  Stevenson*. 
Hayden,  2  Mass.  406;  Barnes  v.  Surd,  11 
Mass.  60. 

Messrs.  Robert  M.  Morse,  Jr.,  and 
Moorfleld  Storey,  for  petitioner: 

I.  Time,  situation,  and  circumstances  must 
be  similar,  to  make  sales  of  other  land  compe- 
tent evidence  in  a  case  like  that  at  bar.  Any 
differences  in  the  size  of  the  parcels,  their 
character,  or  their  quality,  are  fair  subjects  for 
argument  before  the  jury,  but  certainly  snch 
differences  are  not  grounds  for  excluding  sales 
altogether. 

Wyman  v.  Lexington  db  W.  C.  R.  R.  Co.  13 
Met.  816,  826;  Benham  v.  Dunbar,  108  Mass. 
865;  Gardner  v.  Brookline,  127  Mass.  358. 

The  sale  of  Jacob  Fottler's  land  to  the  city 
for  park  purposes,  and  the  price  paid  by  the 
city,  were  properly  excluded.  It  was  in  facta 
settlement,  and  not  a  sale,  and  not  competent 
evidence. 

Wyman  v.  Lexington  db  W.  C.  R.  R  Co.  «• 
pra;  Cobb  v.  Boston,  112  Mass.  181. 

Whether  a  particular  sale  will  aid  the  jary, 
or  whether  the  time  of  sale,  the  situation  of 
the  land,  or  the  circumstances,  are  such  as  to 
make  it  likely  to  mislead  them,  are  questions 
largely  within  the  discretion  of  the  presiding 

^sfattuck  v.  Stoneham  Branch  R  R  d  Allen, 
115,  117;  Presbrey  v.  Old  Colony  db  N.  RRO> 
108  Mass.  1,  9;  Green  v.  Fall  River,  118  Mass. 
268;  Boston  <fe  W.  R.  R.  Corp.  v.  Old  Colo*]/* 
F.  R  R.  R.  Co.  8  Allen,  142,  145;  Chandler 
v.  Jamaica  Pond  Aqueduet  Corp.  122  Mass.  306. 

II.  The  instruction  in  regard  to  interest  was 
correct.  It  is  perfectly  well  settled  in  this 
Commonwealth  that  damages  bear  interest;  nor 
does  the  defendant  in  this  case  claim  that  this 
is  not  the  rule,  or  that  the  date  from  which  the 
jury  were  instructed  to  compute  the  interert 
was  incorrect.  It  is  admitted  that  the  peti- 
tioner was  entitled  to  interest  on  the  value  ot 
his  land,  when  fixed,  from  the  date  of  thetak 
ing  to  the  date  of  the  verdict. 

Parks  v.  Boston.  15  Pick.  198.  208:  Burt  v. 
Merchants  Ins.  Co.  115  Mass.  1,  14,  15;  CM 
Colony  R.  R.  Co.  v.  Miller,  125  Mass.  1,  8,  4; 
Frazer  v.  Bigelow  Carpet  Co.  141  Mass.  186, 1 
New  Eng.  Rep.  525. 

III.  A  motion  in  arrest  lies  only  where  the 
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whole  record  is  not  legally  sufficient  to  sup- 
port a  judgment. 
Gould,  PI.  p.  459. 

The  Statute  of  Limitations  must  be  pleaded; 
and  if  this  is  not  done,  the  record  does  not 
show  that  such  a  bar  exists. 

1  Chitty,  PL  chap.  7,  *471;  Emmons  v.  Hay 
ward,  11  Cush.  48;  Middlesex  Co.  v.  Osgood,  4 
Gray,  447,  448;  Pub.  Stat.  chap.  167,  §  20,  p. 
967. 

The  respondent's  petition  cannot  be  stronger 
after  failing  to  plead  the  statute  than  if  the  rec- 
ord showed  such  a  plea. 

If  the  record  in  this  case  had  showed  a  plea 
of  the  statute  and  a  verdict  for  the  petitioner, 
the  court  must  have  presumed  that  facts  avoid- 
ing the  plea  had  been  proved  at  the  trial. 

Smith  v.  Cleveland,  6  Met.  882,  884. 

The  fact  existed  before  verdict,  and  no  judg- 
ment can  be  arrested  for  a  cause  existing  before 
verdict,  unless  such  cause  affects  the  jurisdic- 
tion of  the  court. 

Pub.  Stat.  chap.  167,  §  82. 

But  the  respondent  says  in  reply  that  the 
cause  on  which  it  relies  affects  the  jurisdiction 
of  the  court,  and  cites— 

Gusty  v.  Lowell,  117  Mass.  78. 

The  report  of  this  case  is  brief,  but  it  is 
quite  distinguishable  from  the  case  at  bar.  If 
a  petition  is  brought  too  late,  there  are,  of 
course,  methods  by  which  this  defense  can  be 
taken ;  and  in  Cutty  v.  Lowell  it  was  set  up  in 
the  answer,  as  the  original  papers  show.  The 
decision  does  not  show  that  the  defense  could 
be  taken  by  motion  in  arrest,  which  is  the 
question  here. 

It  will  be  argued,  however,  that  the  language 
of  the  opinion  sustains  the  contention  that, 
if  the  petition  is  not  brought  in  time,  the  court 
has  no  jurisdiction,  and  that  want  of  jurisdic- 
tion may  be  taken  advantage  of  at  any  time 
before  j  udgment.  The  statemen  ts  to  this  effect 
are  apparently  obiter;  but  if  the  expressions 
were  necessary  to  the  decision  in  Custy  v.  Low 
eU,  the  same  rule  cannot  apply  in  the  case  at 
bar. 

In  Cutty  v.  Lowell,  the  petitioner  proceeded 
under  Gen.  Stat.  chap.  48,  §  6,  which  author- 
izes the  levying  of  sewer  assessments,  and  pro- 
vides that  "a  person  aggrieved  by  such  as- 
sessment may,  at  any  time  within  three  months 
from  receiving  notice  thereof,  apply  for  a 
jury."  Nothing  can  extend  this  time. 

The  Park  Act  (Stat.  1875,  chap.  185,  §  5), 
provides  that  a  person  aggrieved  by  the  deter- 
mination of  the  park  commissioners  "may 
hare  his  damages  assessed  by  a  jury  of  the  su- 
perior court,  in  the  same  manner  as  is  provided 
by  law  with  respect  to  damages  sustained  by 
reason  of  the  laying  out  of  ways  in  the  city  of 
Boston."  The  provisions  referred  to  are  con- 
tained in  Gen.  Stat.  chap.  48,  §§  79,  and  Stat. 
1874,  chap.  341,  §  1,  which  were  in  force  when 
the  Park  Act  was  passed,  and  are  now  found 
in  Pub.  Stat.  chap.  49,  8§  86,  89. 

By  these  provisions  of  law  an  injured  party 
may  fil»  his  petition  within  a  year  from  the 
taking,  or  within  a  year  from  the  determina- 
tion, of  any  suit  "wherein  the  legal  effect  of 
the  proceedings  of  the  street  commissioners  is 
drawn  in  question  ."or  within  six  months  after 
his  land  Is  actually  entered  upon,  provided  he 
did  not  have  actual  notice  of  the  proceedings 
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which  entitled  him  to  damage,  at  least  sixty 
days  before  the  expiration  of  a  year  from  the 
taking.  Is  it  possible  for  the  court  to  say 
upon  this  record,  as  matter  of  law,  that  this 
suit  is  not  brought  within  either  of  these 
periods  of  limitation?  If  so,  the  court  can 
only  proceed  upon  the  ground  that  the  peti- 
tioner must  set  out  in  his  petition  all  the  facts 
which  show  that  it  is  brought  in  time,  and 
that,  if  he  fails  to  do  so,  his  petition  must  be 
dismissed,  although  the  objection  is  not  taken 
till  after  verdict. 

Certainly  such  a  defect  in  the  petition  can 
be  cured  by  amendment.  If  the  petitioner 
now  amends  by  setting  up  facts  which  show 
his  petition  seasonable,  and  the  city  does  not 
admit  them,  is  the  verdict  to  be  set  aside,  and 
the  citv  given  a  second  chance?  If  so,  it  can 
take  advantage  of  a  mere  defect  in  pleading  to 
secure  a  new  trial,  if  the  verdict  is  unsatisfac- 
tory. 

Such  a  course  would  certainly  be  inconsis- 
tent with  the  rules  of  pleading,  which  require 
the  defendant  to  plead  the  bars  on  which  he 
relies;  and  would  also  be  inconsistent  with  the 
salutary  tendency  of  the  courts  to  discourage 
laches  and  to  treat  defenses  as  waived  which 
are  not  set  up  at  the  proper  time. 

Smith  v.  Cleveland,  6  Met.  882;  Brown  v. 
Webber,  6  Cush.  560;  Barry  v.  Page,  10  Gray, 
898;  Emery  v.  Osgood,  1  Allen,  244;  McLaugh- 
lin v.  Cowley,  127  Mass.  816.  821. 

The  court  cannot  arrest  judgment  on  one 
part  of  this  petition. 

The  court  cannot  fix  the  number  of  feet  in 
either  of  the  parcels  of  land,  and  of  course  can 
neither  compute  the  sum  allowed  for  each  par- 
cel nor  calculate  the  interest.  These  are  mat- 
ters within  the  exclusive  province  of  the  jury. 

Lambert  v.  Craig,  12  Pick.  198;  Conn.  River 
R.  R.  Co.  v.  Clapp,  1  Cush.  559;  Roberts  v. 
RoekbotUm  Co.  7  Met.  46.  49. 

Holme*,  J".,  delivered  the  opinion  of  the 
court: 

1.  Evidence  of  sales  of  lots  situated  like  the 
petitioner's  land  was  not  incompetent  merely  be- 
cause those  were  small  'and  the  latter  large. 
So  far  as  appears,  the  petitioner's  land  could 
be  cut  up  and  used  for  house  lots  without 
trouble.  We  see  no  reason  to  doubt  that  the 
discretion  of  the  court  was  exercised  rightly. 
Gardner  v. Brookline,127  Mass.  358.863;  Gltand- 
ler  v.  Jamaica  Fond  Aqueduct  Corp.  122  Mass. 
805. 

2.  Nor  can  we  say  that  the  exclusion  of  the 
price  paid  by  the  city  for  Fottler's  lands  was 
wrong.  The  settlement  was  made  when  it  was 
apparent  that  if  Fottler  did  not  agree  with  the 
city,  his  land  would  be  taken  for  the  park;  and, 
so  far  as  appears,  the  case  is  like  Cobb  v. 
Boston,  112  Mass.  181. 

8.  An  expert  who  had  testified  to  value  gave 
as  one  of  his  reasons  the  price  paid  for  the 
Fottler  land,  and  stated  it.  The  court  in  its 
charge  instructed  the  jury  that,  "so  far  as  [an 
expert's]  opinion  is  based  upon  what  the  jury 
would  not  have  the  right  to  consider,  his 
opinion  is,  of  course,  impaired  in  value  for 
that  reason."  It  is  argued  that  this  is  wrong, 
and  that  an  expert,  because  he  is  an  expert, 
can  consider  and  give  due  weight  to  things 
which  a  jury  would  not  be  competent  to  weigh. 
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Without  considering  whether  so  refined  acriti- 
cisrn  would  be  ground  for  a  new  trial  in  any 
case,  it  certainly  cannot  be  when,  as  here,  the 
ground  of  excluding  the  sale  is  that  it  was  prac- 
tically compulsory,  and  therefore  no  criterion 
to  anybody.  An  expert  in  real  estate  is  no 
more  competent  than  anyone  else  to  determine 
just  what  effect,  measured  in  money,  the  dis- 
like of  litigation  may  have  had  on  a  given  per- 
son's mind. 

4.  Interest  was  properly  allowed  upon  the 
■value  of  the  land  at  the  time  it  was  taken. 
Old  Colony  R.  R.  Co,  v.  MiUer.  \&>  Mass.  1,  8. 

5.  A  motion  in  arrest  of  judgment  was.  made 
on  the  ground  that  the  petition  was  filed 
more  than  one  year  after  the  taking  of  one 
of  the  parcels  described  in  it.  and  that,  in  the 
meantime,  no  suit  was  brought  wherein  the 
legal  effect  of  the  proceedings  was  drawn  in 
question.  The  date  when  the  petition  was 
filed  is  not  before  us,  but  as  the  petition  is  dated 
"January  Term.  1885,"  and  alleges  the  taking 
to  hare  been  on  May  25,  1883.  we  infer  that 
the  suggestion  that  it  was  tiled  more  than  a 
year  after  the  taking  is  true.  But  the  other 
fact  alleged  in  the  motion  (that  no  suit  was 
brought)etc.,does  not  appearafhrmatlvely  from 
the  record,  and  therefore  it  does  not  appear  af- 
firmatively that  the  petition  was  noi  filed  with- 
in the  time  provided  by  the  statute  as  uu  alter- 
native limitation  to  one  year  after  the  taking. 
The  language  of  the  statute  is  "or  *  *  *  with- 
in one  year  after  the  final  determination  of 
any  suit  wherein  the  legal  effect  of  the  pro- 
ceedings *  *  *  is  drawn  in  question."  Gen. 
Stat.  chap.  48,  tj  79  (Pub.  Stat,  chap,  49.  §  86); 

1875,  chap!  185.  §  5.    See  also  Stat.  1874, 


chap.  341,  §  1  (Pub.  Stat.  chap.  49.  S  8 

Of  course  it  must  appear  from  the  record 
that  the  petition  was  brought  too  late,  if  this 
motion  is  to  prevail.  But  as  the  fact  docs  not 
appear  aitlrmaii  vely ,the  motion  cannot  prevail, 
unless  it  is  held  that  the  petitioner  is  bound  to 
allege  that  he  is  in  time,  and  that  this  petition 
would  have  been  bad  on  general  demurrer  be- 
cause of  its  failure  to  do  so. 

The  rule  as  to  the  Statute  of  Limitations  of 
personal  actions  is  that  it  must  be  pleaded, 
even  when  the  cause  of  action  appears  in  the 
declaration  to  have  accrued  more  than  the 
statutory  time  before.  SlUe  v.  Finch,  Cro.  Car. 
881 ;  Hawking*  v.  Billhead,  Cro.  Car,  404;  2  Wm. 
Saund.03,uole6.  Thedefenseisraatterof avoid- 
ance, because  it  admits  a  cause  of  action  once 
to  kaveexisted.  Emmon*  v.  Hayward.  11  Cush. 
48.  The  same  thing  is  true  here.  We  will  as- 
sume that  the  limitation  of  time  for  bringing 
the  petition  goes  to  the  jurisdiction  of  the  court, 
Within  the  meaning  of  Pub.  Stat.  chap.  167,  § 
82;  so  that  if  the  record  shows  that  the  time  has 
run.  judgment  may  be  arrested.  Cutty  v. 
Loweil,  117  Mass.  78.  But  the  mere  fact  that 
the  lime  of  bringing  suit  goes,  in  some  sense, 
1o  the  jurisdiction  of  the  court,  does  noi  ne- 
cessarily take  the  case  out  of  the  general  rules 
of  pleading;  otherwise,  pleas  to  the  jurisdic- 
tion would  never  have  been  heard  of. 

As  long  as  there  was  jurisdiction  anywhere, 
it  was  in  the  superior  court;  and  there  would 

defendant  to  set  up  and  prove  a  fact  which 
took  that  jurisdiction  away  than  for  the  same 
requirement  as  to  facts  which  showed  that  the 
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court  never  had  jurisdiction  at  all;  as  that  the 
land  is  ancient  demesne,  or  lies  in  certain 
counties  palatine,  or  within  the  Cinque  Ports, 
or  that  the  defendant  has  privilege  to  be  sued 
elsewhere.  Com.  Dig.  Abatement,  D.  Incases 
like  these  before  courts  of  general  jurisdiction, 
we  suppose  that  the  order  of  pleading  was  set- 
tled, not  by  the  legal  effect  of  the  facta  when 
proved,  but  by  a  reference  to  the  ordinary 
course  of  events.  Most  things  and  persona 
were  within  the  jurisdiction;  therefore,  if  the 
defendant's  case  was  an  exception,  it  was  for 
him  to  show  it.  So,  a  fortiori,  if  the  plaintiff 
sets  forth  facts  sufficient,  when  they  arose,  to 
give  him  a  cause  of  action  and  a  right  to  pro- 
ceed in  the  court  in  which  he  sues,  it  is  for  the 
defendant  to  show  facts  which  have  taken  his 
right  away.  The  argument  is  still  stronger, 
if  it  be  admitted  that  the  advantage  of  the  lim- 
itation, in  whatever  light  regarded,  could  be 
renounced  by  the  defendant,  as  in  other  cases. 

To  say  that  bringing  suit  in  season  is  a  con- 
dition precedent  to  the  plaintiff's  right  is 
either  to  beg  the  question  or  to  throw  no  light 
upon  the  matter.  For  If  it  means  anything 
except  that  the  plaintiff  must  allege  that  hebas 
done  so, — which  is  the  question  before  us,— 
it  is  no  more  true  than  that  competency  of  the 
parties  to  contract  is  a  condition  precedent  to 
the  contract's  binding,  when,  nevertheless,  in- 
fancy or  coverture  are  matters  to  be  pleaded  in 
defense. 

We  believe  that  the  practice  has  been  in  ac- 
cordance with  the  views  which  we  have  ex- 
pressed, and  are  of  opinion  that  the  motion  in 
arrest  of  judgment  was  rightly  overruled. 

Exception*  overruled. 


R.  Carrie  SIMPSON 

William  L.  MERCER 
Wright  W.  WILLIAMS. 

William  L.' MERCER. 

1.  Where  plaintiff  recovered  a  judgment 
against  a  constable  for  bis  wrongful 
act  in  allowing  her  goods  to  be  taken 

and  converted  by  the  agent  of  defend- 
ant under  a  writ  of  replevin,  which 
judgment  was  afterwards  satisfied,  the 
satisfaction  of  her  judgment  disen- 
titled ber  to  institute  or  maintain  an 
action  against  the  defendant  for  the 
same  conversion,  either  for  her  own 
benefit  or  that  of  the  constable. 

2.  Where  the  constable  yielded  to  the  rep- 
resentations of  defendant's  agent,  and 
permitted  the  latter  to  enforce  an  assert- 
ed right  to  goods,  and  permitted  him 
to  remove  the  same  from  the  storehouse, 
the  constable  may  recover  from  de- 
fendant, upon  the  ground  that,  al- 
though so  far  acodelinquent  as  to  be  in 
law  liable  to  the  owner  of  the  goods,  he 
was  not  in  pari  delicto. 

(Suffolk — Filed  May  7, 1887.) 

APPEALS  by  defendant  from  judgments  of 
the  Superior  Court  of  Suffolk  County  la 
favor  of  plaintiffs  on  agreed  facts.  Reterted in 
Jirtt  action.    Affirmed  in  second  action. 
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The  nature  of  the  cases,  and  the  facts  and 
questions  raised,  appear  from  the  opinion. 
Mr.  A.  J.  McLeod,  for  defendant: 
It  is  conceded  that  these  two  actions  are  for 
the  same  alleged  injury,  and  that  there  can  be 
but  one  satisfaction.  They  were  tried  together 
in  the  court  below,  and  may  be  properly  treated 
here  as  one  action  in  different  counts. 

I.  The  action  of  Simpson  v.  Mercer  cannot 
be  maintained,  for  the  reason  that  the  plaintiff, 
B,  Carrie  8impeon,  recovered  judgment  for 
the  same  cause  of  action  In  tort  against  Wil- 
liams, and  he  has  satisfied  that  judgment, 
thereby  releasing  the  defendant,  bis  joint 
wrongdoer,  from  any  liability  he  might  have 
been  under  to  the  plaintiff  while  the  judgment 
remained  unsatisfied. 

Brown  v.  Cambridge,  8  Allen,  474;  Stone  v. 
Didunton,  5  Allen,  29;  Same  v.  Same,  7  Allen, 
26;  James  v.  Worcester,  141  Mass.  881,  2  New 
Eng.  Rep.  854;  Stimpson  v.  Poole,  141  Mass. 
502,  2  New  Eng.  Rep.  92;  Goes  v.  EUieon,  186 
Mass.  508. 

II.  In  Williams  v.  Mercer  the  plaintiff  can- 
not recover  on  the  bond,  because  the  damage 
and  injury,  if  any,  which  he  sustained,  arose 
out  of  his  own  unauthorized  act  done  subse- 
quent to  the  execution  of  the  replevin  writ. 

WilUams  v.  Mercer,  189  Mass.  141;  Boynton 
v.  Morrill,  111  Mass.  4. 

III.  The  plaintiff  cannot  recover  upon  his 
count  in  assumpsit.  The  implied  promise,  if 
•ny,  could  not  be  helu  to  extend  beyond  in- 
demnity against  loss  by  reason  of  what  he  law- 
fully and  properly  did  while  executing  his  re- 
plevin writ. 

Boynton  v.  Morrill,  supra. 
Such  promise  was  merged  in  the  bond  which 
he  took. 

Andrews  v.  CaUender,  18  Pick.  484;  Whee- 
lock  v.  Freeman,  Id.  166. 

But  the  law  does  not  imply  a  promise  where 
the  parties  have  expressly  stipulated. 

1  Dane.  Abr.  pp.  22,  28. 

In  the  case  at  bar,  the  bond  is  such  stipula- 
tion. 

Andrews  CaUender,  and  Wheelock  v.  Free- 
man, supra. 

IV.  If  the  plaintiff  can  recover  at  all,  it  must 
be  upon  the  count  in  tort,  which,  if  anything, 
is  for  deceit,  and  based  on  the  statement  by 
defendant's  agent  that  the  mortgage  covered 
the  property  not  named  in  the  replevin  writ, 
which  the  plaintiff  permitted  him  to  remove. 
But  the  plaintiff  had  no  right  to  rely  on  this  as 
so  absolute  statement  of  an  existing  fact  sus- 
ceptible of  personal  knowledge,  and  especially 
within  the  means  of  knowledge  of  the  defencf- 
ant's  agent. 

Tucker  v.  White,  125  Mass.  844:  Cole  v.  Cos- 
tidy.  138  Mass.  437. 

Whether  the  mortgage  covered  the  property 
or  not  could  be  no  more  than  a  matter  of  judg- 
ment or  opinion;  and  the  statement  that  it  did 
was  the  expression  of  an  opinion  only. 

Page  v.  Bent,  2  Met.  871. 

It  was  made  in  good  faith,  under  the  belief 
that  it  was  the  fact;  and  the  making  of  such 
statement  did  not  render  the  defendant  liable 
to  the  plaintiff  in  this  action. 

Cowley  v.  Bobbins,  136  Mass.  401;  Page  v. 
Bent,  2  Met.  871;  Tucker  v.  White,  125  Mass. 
2  Mass. 


844;  Stone  v.  Benny,  4  Met.  151;  Cole  v.  Cos- 
sidy,  188  Mass.  487. 

The  defendant's  agent  had  the  mortgage 
with  him,  and  the  goods  were  there.  The 
plaintiff  was  bound  to  examine  the  mortgage, 
and  determine  for  himself  whether  or  not  it 
covered  the  goods. 

Cases  supra. 

V.  The  subject-matter  of  these  suits  is  the 
taking  from  the  storehouse,  by  defendant's 
agent,  the  property  named  in  the  declaration 
in  the  second  suit.  That  taking  has  been  con- 
clusively determined  to  be  wrongful  by  the 
judgment  against  the  plaintiff  Williams  for 
the  conversion  of  the  same  property  at  the  time 
of  the  taking.  The  plaintiff  and  defendant 
each,  by  his  conduct,  contributed  to  cause  the 
act  adjudged  to  be  wrongful.  They  are,  there- 
fore, joint  tortfeasors  in  pari  delicto;  and  nei- 
ther can  recover  of  the  other  indemnity  or  con- 
tribution. 

Churchill  v.  Holt,  181  Mass.  67;  Baird  v. 
Midvale  Steel  Works,  12  Phila.  255,  84  Leg. 
Int.  12. 

Messrs.  Land  &  Welch,  for  plaintiffs: 

The  plaintiff,  in  Williams  v.  Mercer,  in  all  that 
he  did  under  his  writ ,  was  strictly  correct,  and  no 
fault  was  found  with  it  by  Simpson  or  anyone 
else.  It  was  bis  duty  as  an  officer  to  do  what  he 
did  do.and  he  could  not  avoid  it.  He  was  bound 
to  serve  the  writ.  He  served  it  properly.  The 
defendant,  taking  advantage!  of  the  proper 
acts  of  the  plaintiff,  did  an  improper  act,  not 
intentionally,  but  believing  that  he  owned  the 
property  his  agent  did  take,  and  required  the 
plaintiff  to  let  him  take  it. 

The  defendant  forced  the  plaintiff  into  this 
position;  the  plaintiff  acted  innocently,  re- 
maining passive;  and  the  law  will  imply  a 
promise  or  liability  to  indemnify  the  plaintiff 
against  the  damage  he  may  suffer,  caused  by 
said  act  of  the  defendant.  The  act  was  wholly 
the  defendant's;  and,  as  between  the  plaintiff 
and  the  defendant,  the  plaintiff  was  not  a  joint 
trespasser;  the  defendant  alone  was  guilty  of 
wrong;  and  by  reason  of  that  wrong  the  plain- 
tiff has  been  compelled  to  pay  the  damages. 

Boynton  v.  Morrill,  111  Mass.  4.  7  ;  Met. 
Cont.  pp.  11, 12,  and  notes;  Marshall  v.  Hosmer, 
4  Mass.  68:  Betts  v.  Qibbins,  2  Ad.  &  E.  57,  78  et 
seq.; Humphry s  v.  Pratt,  2  Dow  &  C.  288;  Ken- 
yon  v.  Woodruff,  88  Mich.  810;  Adamsonv.  Jar- 
vis,  4  Bing.  66;  Toplis  v.  Qrane,  7  Scott,  620, 
642,643;  Chitty,  Cont.  8th  Am.ed.  440, 441,585. 

There  was  no  illegal  act  in  this  case  against 
which  the  defendant  could  not  indemnify  the 
plaintiff.  It  appeared  legal,  and  as  though  the 
defendant  had  a  right  to  take  the  property  un- 
der the  mortgage. 

Cases  supra. 

There  can  be  no  question  but  what,  if  the 
defendant  bad  given  the  plaintiff  a  bond  to  in- 
demnify him  against  any  liability  or  damage 
to  him  for  this  act  of  defendant's  agent,  it 
would  have  been  valid,  and  the  plaintiff  could 
have  recovered  upon  it.  It  is  not  a  question 
of  a  bond  in  the  usual  form,  but  a  bond  to  pro- 
tect the  plaintiff  from  any  liability  that  he 
might  incur  by  not  acting  at  all,  and  permit- 
ting the  defendant  to  take  property  which  he 
claimed. 

There  being  no  bond  given,  the  law  will  im- 
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ply  a  promise  or  liability  as  broad  and  effect- 
ual as  the  plaintiff  would  have  had  a  right  to 
demand. 

Toplis  v.  Grane,  7  Scott,  620,  642,  648;  Betts 
v.  Oibbins,  2  Ad.  &  E.  57,  78,  et  seg. 

In  the  case  of  Simpson  v.  Mercer  there  is  no 

guestion  as  to  the  liability  of  the  defendant  to 
impson  for  the  agreed  value  of  the  goods 
upon  the  agreed  facts  in  this  suit  ( Williams  v. 
Mercer,  139  Mass.  141),  unless  the  purchase  by 
Williams  of  the  judgment  against  him,  and  the 
plaintiff's  right  of  action  against  the  defendant, 
and  the  assignment  of  both  to  him,  shall  be 
treated  as  a  discharge  of  ber  claim. 

The  case  shows  that  he  did  not  pay  and  sat- 
isfy the  judgment  or  the  claim;  ho  purchased 
them  both  and  took  an  assignment  of  them, 
with  the  right  to  sue  the  claim  in  her  name. 
This  claim  against  Mercer  has  not  been  satis- 
fled  by  him,  and  he  owes  it;  be  has  got  the 
goods  and  has  not  paid  for  them;  when  he  does 
he  will  own  them.  It  could  not  be  sued  in 
Williams'  name,  as  it  was  not  negotiable;  but  he 
had  the  right  to  bring  it  in  her  name. 
Foss  v.  Lowell  F.  G.  Sav.  Bk.  Ill  Mass.  285. 
The  claim  was  so  taken  and  assigned  in  or- 
der that  it  should  not  be  extinguished,  but  that 
whatever  rights  8impson  had  should  be  secured 
to  Williams,  that  he  might  protect  himself 
from  loss  by  the  act  of  the  defendant,  when 
the  defendant  had  received  the  goods. 
Howard  v.  Smith,  12  Pick.  202. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

In  the  case  of  Simpson  v.  Mercer  the  facts 
are  as  follows:  A  constable,  Williams,  having 
in  his  hands  for  service  a  writ  of  replevin  in 
favor  of  Mercer  (the  present  defendant)  against 
one  Bassett,  opened  a  storehouse  and  took  the 

foods  described  in  the  writ.  An  agent  of 
[ercer,  who  was  with  the  officer,  also  took 
away  from  the  storehouse  certain  goods  of  the 
present  plaintiff,  Simpson,  which  were  stored 
therein,  claiming  a  right  to  do  so;  and  the  of- 
ficer did  not  prevent  him  from  doing  so.  Mrs. 
Simpson  thereupon  brought  two  actions  of 
tort:  one  against  the  constable,  for  his  wrong- 
ful act  in  allowing  her  goods  to  be  taken;  the 
other  being  the  present  action  against  Mercer 
for  tho  wrongful  act  of  his  agent  in  taking  the 
goods.  In  the  action  against  the  constable, 
she  recovered  judgment,  which  was  satisfied; 
and  she  then  executed  a  written  instrument  as- 
signing to  the  constable  her  judgment  against 
him,  together  with  any  and  all  claim  and  right 
of  action  she  might  have  against  Mercer  for 
the  goods,  and  authorized  the  constable  to  sue 
for  and  recover  the  same  of  Mercer,  for  his 
own  use.   By  virtue  of  this  assignment,  the 

S resent  action  was  brought  in  her  name  against 
[ercer,  the  declaration  setting  up  said  assign- 
ment, and  averring  that  the  suit  was  brought 
for  the  constable's  benefit. 

The  answer  to  all  this  is  that  the  plaintiff's 
claim  was  extinguished  by  the  satisfaction  of 
her  judgment  against  the  constable,  and  she  is 
no  longer  entitled  to  institute  or  maintain  an 
action  against  Mercer  for  the  same  conversion, 
either  for  her  own  benefit  or  for  the  benefit  of 
the  constable.  SHmpson  v.  Poole,  141  Mass.  502, 
605,  2  New  Eng.  Rep.  92,  and  cases  there  cited. 
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The  judgment  for  the  plaintiff  must  therefore 
be  reversed,  and  judgment  entered  for  the  defend- 
ant. 

In  the  case  of  Williams  v.  Mercer  the  con- 
stable seeks  to  recover  from  Mercer  the  ram 
paid  by  him  to  satisfy  Mrs.  Simpson's  judg- 
ment against  him.  It  was  agreed  that  Mercer 
procured  and  paid  counsel  for  defending  that 
suit. 

It  appears  that  Mercer's  agent,  who  was  with 
the  officer,  had  the  mortgage  under  which 
Mercer  claimed  the  goods  which  were  to  be  re- 

{ (levied,  and  discovered  that  the  descriplionin 
t  covered  property  not  mentioned  in  the  writ 
He  also  found  in  the  store,  mingled  with  the 
goods  to  be  replevied,  numerous  other  articles 
which  he  believed  to  be  the  same  covered  by 
the  mortgage,  and  he  told  the  officer  that  they 
were  the  same.  Upon  his  statement  and  rep- 
resentation that  the  mortgage  covered  all  the 
goods  in  the  store,  the  constable  permitted  him 
to  remove  said  other  property,  as  he  claimed 
a  right  to  do.  Mercer  received  the  property 
so  removed,  and  ratified  the  acts  and  conduct 
of  his  agent  in  relation  thereto.  Under  this 
state  of  things,  the  parties  were  not  equally  in 
fault;  the  constable  yielded  to  representations 
of  the  defendant's  agent;  he  permitted  the  lat- 
ter to  enforce  an  asserted  right;  he  took  no 
part  in  the  act  of  removal,  and  derived  no  ben- 
efit therefrom,  and  may  properly  recover,  on 
the  ground  that,  although  so  far  a  codelin- 
quent  as  to  be  in  law  liable  to  the  owner  of  the 
goods,  he  was  not  in  pari  delicto.  Churchill  v. 
Holt,  181  Mass.  67;  S.  C.  127  Mass.  165;  Gm* 
v.  Boston  Gas  Light  Go.  114  Mass.  149;  Loveil 
v.  Boston  (ft  L.  R.  B.  28  Pick.  82. 

In  this  case,  therefore,  no  question  of  plead- 
ing being  open  by  the  agreed  facts,  the  judg- 
ment for  the  plaintiff  is  to  be  affirmed. 
Judgments  accordingly. 


Patrick  DOHERTY 
v. 

Sarah  A.  HILL. 

1.  A  memorandum  in  writing  signed  by 
the  agent  of  defendant,  as  follows: 
"Rec'd  of  Patrick  Doherty  $100  to  bind 
sale  of  estate  on  Congress  Street,  owned 
by  Sarah  A.  Hill.  $850  cash,  $850  in 
mortgage  at  6  per  cent;"  and  dated  at 
Stoneham,  is  sufficient  to  satisfy  the 
Statute  of  Frauds,  if  there  be  only  one 
"estate  on  Congress  Street  owned  by 
Sarah  A.  Hill,"  in  Stoneham;  if  there  be 
more  than  one,  then  the  memorandum 
does  not  satisfy  the  statute  j  and  parol 
evidence  cannot  be  given  to  identify  the 
estate,  and  thereby  make  the  memoran- 
dum sufficient. 

2.  A  letter  from  the  owner  to  the  agent, 
authorizing  him  to  offer  the  property, 
not  exhibited  to  the  buyer,  is  not  ad- 
missible to  identify  the  estate,  so  as 
to  make  the  memorandum  sufficient 
within  the  statute,  and  cannot  be  used 
to  help  it  out. 

8.  Nor  can  the  memorandum  be  helped 
out  by  evidence  that  the  estate  intend- 
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ed  was  the  only  one  which  the  buyer 
knew  of  as  belonging  to  the  seller. 

4  A  draft  of  a,  deed  of  the  premises  is 
admissible  in  an  action  for  breach  of 
contract  to  convey,  in  connection  with 
proof  that  it  was  offered  to  defendant 
for  execution,  to  show  a  breach,  but  not 
to  aid  the  memorandum. 

(Middlesex  Filed  May  9, 1887.) 

N  defendant's  exceptions.  Sustained. 
This  was  an  action  for  breach  of  contract  to 
convey  real  estate  situated  in  Stoneham,  in  this 
Commonwealth.  The  defendant,  in  her  an 
swer,  denied  the  signature  and  authority  of  the 
agent  claiming  to  act  for  her,  and  also  alleged 
that  the  contract  declared  upon  was  not  a  suf- 
ficient written  contract  to  satisfy  the  Statute 
of  Frauds.  A  demurrer  was  filed  by  defend- 
ant, which  was  overruled  by  the  court,  and  de- 
fendant excepted.  The  case  was  tried  in  the 
superior  court  before  Blodgett,  J. ,  who  allowed 
the  following  bill  of  exceptions: 

J.  Horace  Green,  who  claimed  to  act  as  agent 
for  the  defendant,  and  who  executed  the  con- 
tract "A,"  declared  on  in  the  plaintiff's  declara- 
tion, testified,  as  witness  for  the  plaintiff,  that 
the  estate  referred  to  in  said  contract  was  placed 
in  his  hands  by  the  defendant  in  May,  1884,  at 
which  time  the  defendant  instructed  him  to 
sell  it  for  the  sum  of  $1,300;  that  on  May  28. 
1885,  in  reply  to  a  telegram  from  him  inquir- 
ing at  what  price  she  would  sell,  the  defendant 
sent  witness  the  following  telegram: 

"J.  Horace  Green,  Stoneham.  Eleven  hun- 
dred and  fifty  cash;  if  possible,  try  for  more. 

Sarah  A.  Hill." 

That  on  May  80.  1885,  the  defendant  wrote 
witness  a  letter,  which  letter  was  given  in  evi- 
dence, and  was  as  follows: 

"Newport,  May  80,  1885. 

Dear  Horace, 

I  rec'd  your  tell"  all  right,  and 
when  I  see  you  will  pay  you  for  the  one  I  sent 
you  in  reply.  We  are  two  miles  from  the  city, 
and  it  costs  one  Doll  to  deliver  a  tell"  to  me. 
As  1  tell"  you.  I  will  sell  the  house  in  Lin- 
conville  for  1150  Doll,  will  pay  last  year's 
taxes  and  throw  in  insurance,  which  lasts  until 
1887.  The  water  is  taken  about  half  way  down 
the  street.  The  water  Co"  will  take  it  to  the 
house  if  wanted,  that  is  to  the  St.  line,  free  of 
expense.  I  think  my  price  is  low  enough  for 
the  house.  It  was  well  built  for  a  Mr.  Bean, 
he  paying  3537  dollars  for  it.  I  will  make 
terms  easy  for  the  party  purchasing  it,  say 
three  or  four  hundred  down, and  the  other  pay- 
ments satisfactory  secured  by  mortgage.  I 
have  the  deeds  of  the  property  with  me.  and 
will  come  up  if  you  make  the  sale.  You  can 
send  a  letter  to  me  any  time  up  to  Sat.  at  this 
place;  after  that  time  I  will  send  you  word 
where  to  direct.  Please  follow  it  up  and  make 
the  trade.  Remember  me  to  your  mother. 
With  kind  regards  to  yourself  and  wife, 
Affectionately, 

Aunt  Sarah." 

That  on  June  1,  1885,  at  9  a.  m..  and  after 
receiving  this  letter,  the  witness  received  from 
the  plaintiff  $100  in  cash,  and  executed  and 
gave  to  the  plaintiff  the  following  paper,  "A," 
2  Mass. 


being  the  same  set  forth  in  the  plaintiff's  dec 
laration: 

[A] 

"$100.  Stoneham,  June  1st,  1885. 

Reed  of  Patrick  Doherty  one  hundred  dol- 
lars to  bind  sale  of  estate  on  Congress  Street, 
owned  by  Sarah  A.  Hill. 

J.  Horace  Green, 
$850  cash.  Agent  for  Sarah  A.  Hill. 

$850  in  mortgage  at  6  per  cent." 

The  witness  further  testified  that  he  had 
never  paid  back  to  the  plaintiff  the  $100  re- 
ceived, and  that  he  told  the  plaintiff  he  would 
pay  interest  on  it,  and  that  plaintiff  could  have 
the  money  whenever  he  called  for  it  The 
plaintiff  offered  the  contract  of  sale  in  evi- 
dence, to  which  the  defendant  objected,  but 
the  court  admitted  it,  and  the  defendant  ex- 
cepted. 

The  defendant  offered  evidence  tending  to 
show  a  revocation  by  the  defendant  to  Green 
of  authority  to  sell;  that  such  revocation  was 
written  May  80, 1885,  and  mailed  May  81,  and 
not  received  by  Green  until  after  the  delivery  of 
paper  "A"  to  plaintiff.  Upon  the  matter  of 
revocation  the  court  gave  appropriate  instruc- 
tions, to  which  the  defendant  did  not  except. 

There  was  also  evidence  tending  to  show  that 
the  defendant,  by  her  agent,  Kimball,  sold  said 
estate  on  June  11,  1885,  to  one  Almy,  and  de- 
livered to  said  Almy  a  deed  thereof. 

The  defendant  testified— and  upon  this  point 
her  testimony  was  not  controverted— that,  in 
addition  to  the  estate  claimed  to  have  been  sold 
to  the  plaintiff,  and  which  consisted  of  a  lot  of 
land  with  a  dwelling-house  on  it,  she  owned, 
on  the  1st  day  of  June.  1885,  several  lots,  con- 
taining two  or  Ihree  acres  in  all,  and  all  in  one 
piece,  of  other  land  on  said  Congress  Street, 
upon  the  other  side  of  the  street,  and  nearly  op- 
posite to  the  land  in  question,  and  that  this 
piece  of  land  had  no  buildings  upon  it. 

The  plaintiff  offered  to  show  that  the  estate 
named  in  paper  "A"  was  the  lot  with  the 
dwelling-house  on  it,  and  the  defendant  re- 
quested the  court  to  rule  that  it  could  not  be 
shown,  by  extrinsic  evidence,  to  which  of  the 
defendant's  estates  on  Congress  Street  the  writ- 
ten memorandum  referred ;  but  the  court  de- 
clined so  to  rule,  and  the  defendant  excepted. 

The  plaintiff  offered  in  evidence  a  draft  of  a 
deed  from  the  defendant  to  him  of  the  estate 
the  plaintiff  claimed  to  have  purchased,  which 
draft  wasTmade  by  said  Green,  and  sent  by 
him  to  the  defendant  to  be  executed,  and  which 
the  defendant  refused  to  execute.  To  the  ad- 
mission of  this  draft  in  evidence  the  defendant 
objected,  but  the  court  admitted  it,  and  the  de- 
fendant excepted. 

The  defendant,  for  the  purpose  of  showing 
the  value  of  the  estate  as  affecting  the  question 
of  damages,  offered  to  prove  that  said  estate, 
since  it  was  sold  to  one  Almy  in  June,  1885, 
had  been,  since  December,  1885,  in  the  hands 
of  a  real-estate  agent  in  Stoneham,  with  au- 
thority to  sell  for  $1,200,  but  no  purchaser  had 
been  found.  The  court  excluded  the  evidence 
so  offered,  and  the  defendant  excepted. 

The  jury  brought  in  a  verdict  for  the  plaint- 
iff in  the  sura  of  $200. 

Mr.  A.  V.  Ljrnde,  for  defendant: 

The  memorandum  signed  by  the  defendant's 
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agent  was  Dot  sufficient,  us  claimed  under  the 
demurrer,  and  at  the  trial  nn  the  merits,  to  sat- 
isfy the  requirements  of  Pub.  Stat.  chap.  78, 


The  authority  of  the  agent  was  limited  by 
the  terms  of  the  telegram  of  May  28  and  the 
letter  of  May  30,  and  these  fairly  imply  that, 
if  the  estate  was  not  sold  for  cash,  the  terms 
were  to  he  adjusted  and  agreed  to  by  the  de- 
-fendant  before  there  could  be  a  binding  con- 
tract to  convey  the  estate. 

Drtxel  v.  Jordan,  104  Mass.  412;  Jarre*  v. 
Hunter ,  L.  R,  84,  Ch,  D.  188;  Hastings  v. 
Wtber,  142  Mass.  232,  2  New  Eng.  Rep.  691. 

Besides,  the  description  of  estate  in  the  mem- 
orandum given  by  the  agent  is  such  that,  with- 
out the  aid  of  extraneous  parol  evidence,  the 
plaintiff  could  not  identify  which  one  of  the 
several  lots  of  land  owned  by  the  defendant  he 
claimed  to  have  purchased  of  the  defendant. 

S/u-rer  v.  Trmcbruige,  135  Mass  WO;  Clark 
y.ChamberUn.  113  Jliia  111;  Sherburne  v.  Shaw, 
1  If.  H.  157;  Welsh  v,  liayavd,  21  N.  J.  Eq. 
186. 

The  drafting  and  sending  by  the  agent  of  a 
deed  of  the  estate  to  the  defendant,  before  ob- 
taining her  assent  to  the  terms  of  the  credit  to 
be  granted  by  her,  and  after  a  revocation,  sent 
by  the  defendant  by  the  next  mail  to  the  agent, 
of  his  authority  to  complete  the  sale,  was  not 
competent  evidence  to  establish  the  validity  of 
the  contract  or  memorandum  made  by  defend- 
ant s  agent. 

Mem 9.  Powers  &  Powers,  and  J.  C. 
Kennedy,  for  plaintiff: 

I.  The  written  agreement  signed  by  the  agent 
of  the  defendant  was  a  sufficient  memorandum 
to  satisfy  the  Statute  of  Frauds. 

Hurley  v.  Brown,  98  Mass.  545;  Mead  V. 
Parker.  116Mass,  413;  Slater  v. Smith.  117 Mass. 
96;  Ooircn  v.  Klous,  101  Mass,  449;  1  Qreenl. 
Ev.  jjt  286,  2t?8;  Todd  v.  Taji,  7  Allen.  871. 

That  resort  may  be  had  to  parol  evidence 
to  furnish  the  means  of  interpreting  and  ap- 
plying written  agreements  to  the  subject-mat- 
ter of  the  contract  is  settled  by  the  uniform 
current  of  authorities. 

Simps  v.  Smith,  100  Mass.  63:  Baker  v.  Hath- 
amy,  5  Allen,  103;  1  Qreenl.  Ev.  •  "  286,  288; 
Harwell  v.  Mather.  10  Allen.  823;  Putnam  v. 
Bond,  100  Mass.  58. 

There  was  no  patent  ambiguity  in  the  con- 
tract. The  defendant's  letter  of  "May  30, 1885, 
shows  that  the  estate  to  be  sold  had  a  house 
upon  it,  and  her  testimony  proves  that  this 
house  was  the  only  building  that  the  defendant 
owned  at  that  lime  upon  Congress  Street. 

There  was  an  attempt  upon  the  part  of  the 
defendant  to  create  a  latent  ambiguity  in  the 
written  contract  by  parol  testimony,  and  such 
ambiguity  may  be  removed  by  the"  same  kind 
of  testimony. 

Hurley  v.  Brown,  98  Mass.  545.  548. 

II.  The  draftof  the  deed  made  by  the  defend- 
ant's agent  was  admissible  to  show  what  estate 
was  the  subject  of  this  written  agreement,  es- 
pecially after  the  parol  testimony  introduced 
by  Ihe  defendant.  The  subject  matter  of  the 
contract  may  be  idenlifled  by  proof  of  what 
was  before  the  parties. 

Bradford  v.  Manky,  13 Mass,  139;  IJoginsv. 
Flympton,  \  \  Pick,  97;  Clark  v.  Houghton,  12 
ir.  88. 


III.  The  evidence  offered  by  the  defendant 
was  too  indefinite  and  immaterial  to  be  admis- 
sible upon  the  question  of  the  value  of  the  es- 
tate. Evidence  of  an  unaccepted  offer  is  in- 
competent for  the  purpose  of  showing  the 
value  of  an  estate  (Dunckley  v.  Middlesex 
Comrs.  6  Allen,  92);  much  more,  evidence  of 
the  absence  of  an  offer. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

The  memorandum  would  have  satisfied  the 
Statute  of  Frauds  if  the  evidence  bad  shown 
that  there  was  only  one  "estate  on  Congress 
Street,  owned  by  Sarah  A.  Hill,"  in  Stoneham, 
where  the  memorandum  is  dated.  Mead  r. 
Parker,  115  Mass.  418;  Hurley  v.  Brown,  96 
Mass.  545;  Scanlan  v.  Oeddee,  112  Mass.  15. 
But  the  evidence  showed  that  there  was  more 
than  one.  The  plaintiff  argues  that  this  is  an 
ambiguity  introduced  by  parol,  and  that  there- 
fore it  may  be  removed  by  parol.  Hurley  t. 
Brown,  supra.  But  the  statement  seems  to  us 
misleading.  The  words  show  on  their  face 
that  they  may  be  applicable  to  one  estate  only, 
or  to  more  than  one.  If,  on  the  existing  facts, 
they  apply  only  to  one,  then  the  document 
identifies  the  land;  if  not,  it  fails  to  do  so.  In 
every  case  the  words  used  might  be  translated 
into  things  and  facts  by  parol  evidence.  But 
if,  when  so  translated,  they  do  not  "identify 
the  estate  intended  as  the  only  one  which  would 
satisfy  the  description,"  they  do  not  satisfy  the 
statute.  See  Slater  v.  Smith.  117  Mass.  96,  W; 
Potter  v.  Duffleld,  L.  R.  18  Eq.  4. 

The  letter  from  the  defendant  to  her  agent 
did  identify  the  estate,  we  will  assume,  as  the 
only  one  owned  by  her  which  had  a  house  upon 
it.  But  of  course  this  letter  was  not  of  itself  a 
sufficient  memorandum.  It  has  been  held  that 
an  offer  in  writing  afterwards  accepted  orally 
satisfies  the  statute.  Sanborn  v.  Flagler.  9 
Allen,  474;  Browne,  Fr.  §  845,  a,  4th  ed.  But 
this  letter  was  only  an  authority  to  offer. 
It  does  not  appear  to  have  been  exhibited 
to  the  plaintiff,  as  in  Hastings  v.  Weber,  142 
Mass.  282,  2  New  Eng.  Rep.  691,  and  plain- 
ly was  not  intended  ~io  be.  We  express  no 
opinion  whether  it  would  have  been  sufficient 
if  it  had  been  shown  and  its  terms  had  been 
accepted. 

Again,  the  letter  cannot  be  used  to  help  out 
the  memorandum,  on  the  ground  that  the  lat- 
ter impliedly  incorporates  it.  The  memoran- 
dum, it  is  true,  purports  to  be  signed  by  an 
agent,  and  therefore  may  be  said  to  refer  by 
implication  to  some  previous  authority.  But 
this  implied  reference  is,  at  most,  rather  an 
implied  assertion  that  authority  exists,  which 
may  be  oral,  than  a  reference  to  documents 
containing  the  authority.  Jefts  v.  York,  19 
Cush.  892,  895:  Boston  <fc  A.  B.  R.  Co.  t. 
Richardson,  185  Mass.  478, 475.  It  hardly  could 
be  argued,  as  a  defense  to  an  action  of  deceit 
against  a  person  who  had  assumed  to  act  as 
agent  without  authority,  that  the  memorandum 
signed  by  him  impliedly  referred  to  and  in- 
corporated the  written  communications  from 
his  alleged  principal,  and  that  therefore  the 
plaintiff  must  be  taken  to  have  known  them, 
and  that  they  did  not  confer  the  authority  as- 
sumed. In  this  case  the  agent  had  authority 
by  telegram,  before  he  received  the  .letter. 
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The  argument  therefore  would  have  to  go  the 
length  of  saying  that  all  documents  of  author- 
ity were  tacitly  incorporated. 

In  Hurley  v,  Brown,  ubi  supra,  it  was  held 
that  a  memorandum  of  an  agreement  to  sell 
"a"  house  on  a  certain  street  should  be  pre- 
sumed to  mean  a  house  belonging,  at  the  time, 
to  the  contractor.  It  may  be  asked  whether 
there  is  not  at  least  as  strong  a  presumption 
that  a  memorandum  signed  by  an  agent  refers 
to  property  which  he  is  authorized  to  sell. 
But  unless  the  document  of  authority  is  specifi- 
cally incorporated,  then  the  memorandum  is 
only  of  a  sale  of  a  house  which  the  agent  is 
aiithorized  in  some  way  to  sell;  and,  so  far  as 
the  memorandum  goes,  his  authority  may  as 
well  be  oral  as  written.  The  difference  may 
be  one  of  degree,  but  the  distinction  is  none 
the  less  plain  between  an  identification  by 
extrinsic  proof  of  the  usually  manifest,  exter- 
nal, and  continuing  fact  that  the  party  did  not 
own  but  one  house  on  a  certain  street,  and  that 
by  similar  proof  of  possibly  oral  communica- 
tions between  principal  and  agent,  which  is 
precisely  the  kind  of  identification  the  statute 
seeks  to  avoid.  See  Whelan  v.  Sullivan,  102 
Mass.  204.  206;  Rcmiter  v.  Miller,  3  App.  Cas. 
1124, 1141;  Potter  v.  Duffield,  L.  R.  18  Eq.  4; 
Jarrett  v.  Hunter,  L.  R.  34  Oh.  D.  182. 

The  same-  considerations  would  apply  to  an 
attempt  to  help  out  the  memorandum  by  evi- 
dence that  the  estate  intended  was  the  only  one 
which  the  plaintiff  knew  of  as  belonging  to 
the  defendant. 

The  remaining  exceptions  become  immate- 
rial. 1  The  draft  of  a  deed  of  the  premises  was 
admissible,  in  connection  with  proof  that  it 
was  offered  to  the  defendant  for  execution,  to 
show  a  breach,  but  not  to  aid  the  memoran- 
dum. The  deed  was  not  referred  to  by  the 
previously-executed  memorandum,  nor  were 
its  contents  governed  bv  the  signature  of  the 
latter. 

Evidence  that  a  real-estate  agent  had  not 
•old  the  land  for  $1,200  was  not  evidence  of  its 
value. 

Exceptions  sustained. 


Pauline  T.  GALE  et  al 
v. 

Seth  NICKERSON  et  al. 

1.  Although  our  statutes  make  no'pro vi- 
sions for  a  new  trial  or  review  in  case  of 
a  decree  allowing  a  will,  there  is  an 
inherent  power  in  probate  courts,  in 
cases  where  justice  clearly  requires  it.  to 
revise  such  a  decree.  If,  after  a  will  is 
proved,  a  later  will  or  codicil  is  discov- 
ered, or  if  there  is  newly-discovered 
evidence  proving  that  the  will  is  forged, 
the  court  may  reopen  the  case  and  re- 
verse the  decree. 

2.  Decrees  allowing  wills  and  appoint- 
ing executors  are  in  the  nature  of 
judgments  in  rem.  The  policy  of  the 
law  looks  to  the  speedy  settlement  of 
estates;  and  applications  for  new  trial 
cannot  be  entertained  unless  the  appli- 
cant makes  a  strong  case,  both  of  error 
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and  injustice  in  the  decree,  and  of  dili- 
gence on  his  part. 

3.  The  supreme  court  has  no  original 
jurisdiction  of  probate  matters.  An 
appeal  from  the  probate  court  does 
not  bring  the  case  to  the  supreme  court: 
that  remains  within  the  jurisdiction  of 
the  probate  court.  It  does  more  than  to 
bring  here  questions  of  law  ruled  on  by 
the  probate  court:  it  brings  the  whole 
question,  including  both  law  and 
fact,  whether  the  decree  appealed  from 
is  invalid  for  any  of  the  reasons  of  ap- 
peal assigned  by  the  appellant.  It  is 
more  in  harmony  with  our  system,  and 
more  convenient  in  practice,  that  a  mo- 
tion for  a  new  trial  or  rehearing  of  a 
decree  of  the  probate  court  affirmed  by 
the  supreme  court  should  be  heard,  in 
the  first  instance,  in  the  probate  court. 
By  entertaining  a  motion  for  a  new  trial 
the  probate  court  does  not  overrule  a 
decision  of  this  court;  it  decides  that,  by 
reason  of  newly-discovered  evidence,  a 
new  case  is  made  out  which  this  court 
has  never  passed  upon;  but  any  decree 

f ranting  a  new  trial  may  be  brought  to 
his  court  for  revision,  by  an  appeal, 
which  will  suspend  the  operation  of  the 
decree  until  the  determination  of  this 
court  is  had.  The  whole  question  is  tried 
here  de  novo.  If,  for  any  reason,  the  pe- 
tition ought  to  be  dismissed,  the  decree 
of  the  probate  court  dismissing  it  must 
be  affirmed,  although  the  judge  may 
have  assigned  unsound  reasons  for  his 
ruling. 

4.  Where  a  will  »vas  duly  presented  for 
probate  and  allowed,  in  July,  1869, 
and  an  appeal  taken,  and  in  November, 
1869,  by  consent  of  all  parties,  the  decree 
of  the  probate  court  was  affirmed  and 
the  case  remitted  to  the  probate  court 
for  further  proceedings,  a  petition  to 
the  probate  court,  filed  sixteen  years 
later,  to  revise  and  reverse  the  de- 
cree allowing  the  will,  which  assigns, 
as  the  only  reason  for  a  new  trial  or  re- 
hearing, that  the  petitioners  are  in- 
formed and  believe  that  the  will  of  the 
supposed  testator  "was  not  in  law  his 
last  will  and  testament,  and  that  he 
never,  in  his  own  clear  and  unclouded 
mind  and  sound  judgment,  executed  a 
will  in  writing  of  the  kind  filed  in  the 
said  probate  office;  *  *  *  that  the  said 
alleged  will  was  and  is  a  false  and  fraud- 
ulent one,  and  the  signature  thereto  is 
not  the  signature  of  the  said,  *  *  *  but 
is  a  forgery,  as  will  appear  on  inspec- 
tion of  the  paper  itself,  and  on  compar- 
ison with  the  genuine  signature  of  the 
deceased;  that  there  are  several  altera- 
tions in  the  said  alleged  will,  made  at 
times  subsequent  to  the  alleged  date 
thereof,  which,  upon  the  face  of  the  will 
itself,  show  material  and  substantial  al- 
terations sufficient  of  themselves  to  ren- 
der the  said  will  invalid;"  and  which  pe- 
tition nowhere  specifies  any  fraud  prac- 
ticed upon  the  court  or  the  parties 
interested,  or  alleges  that  there  is  any 
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newly-discovered  evidence  upon  the  is- 
sues which  it  seeks  to  retry, — is  insuffi- 
cient, and  was  properly  dismissed. 

(Barnstable  Filed  May  0, 1887.) 

APPEAL  from  a  decree  of  a  single  justice 
of  the  Supreme  Judicial  Court  affirming  a 
decree  of  the  Probate  Court  of  Barnstable 
County  dismissing  a  petition  to  vacate  and  set 
aside  all  proceedings  relating  to  the  probate  of 
a  will,  and  the  appointment  of  an  administra- 
tor, etc.*  Petition  dismissed. 
The  case  is  stated  in  the  opinion. 
Mr.  Harvey  D.  Hadlock,  for  appellants: 
The  material  allegation  of  fact  contained  in 
the  petition  is  in  these  words:  "  That  the  said 
alleged  will  was  and  is  a  false  and  fraudulent 
one,  and  the  signature  thereto  is  not  the  sig- 
nal ure  of  the  said  John  Nickerson,  but  is  a 
forgery,  as  will  appear  on  inspection  of  the 
paper  itself,  and  on  comparison  with  the  gen- 
uine signature  of  the  said  John  Nickerson, 
deceased."  This  allegation,  as  all  others  con- 
ned in  the  petition,  must,  for  the  purposes 
this  hearing,  be  taken  as  true,  and  the  mo- 
tion upon  which  the  court  based  its  decree  be 
treated  as  admitting  all  the  facts  stated  in  the 
petition. 

By  the  appeal  of  August  28,  1869,  the  ques- 
tion of  forgery  was  not  before  the  court,  and 
has  never  been  passed  upon;  and  the  authori- 
ties limiting  the  time  for  taking  an  appeal 
have  no  application  to  the  question  presented 
by  the  petition. 

Kent  v.  Dunham,  14  Gray,  279,  and  Dun- 
ham v.  Dunham,  16  Gray,  577,  have  no  appli- 
cation to  the  case  at  bar,  at  this  stage  of  the 
proceedings.  None  of  the  questions  raised  by 
the  appeal  were  passed  upon  by  the  court;  the 
affirmance  was  based  upon  an  agreement,  and 
not  upon  a  hearing.  The  order  of  the  court 
simply  remanded  the  case  to  the  probate  court 
for  further  proceedings  in  that  court.  This 
order  was  predicated  upon  the  assumption  that 
the  instrument  which  purported  to  be  the  will 
of  John  Nickerson  was  a  valid  will.   And  it 


will  not  be  contended  that  even  a  decree  of 
court  can  convert  a  forgery  into  a  valid  instru- 
ment. 

The  decree  of  a  court  never  extends  beyond 
the  questions  presented  for  its  adjudication. 
The  only  questions  before  the  court  were  con- 
tained in  the  reasons  of  appeal. 

If  the  will  was  forged,  as  alleged  in  the  peti- 
tion, then  no  decree  of  court  can  make  it  valid; 
for,  as  Lord  Coke  says,  "fraud  avoids  all  ju- 
dicial acts,  ecclesiastical  or  temporal."  And 
while  it  is  true  that  public  policy  demands 
that  all  judicial  acts  be  treated  as  valid  until 
vacated  by  the  proper  tribunal,  yet  that  is  not 
sufficient  to  make  valid  that  which  was  void. 

Now,  assuming  the  allegations  in  the  pe- 
tition to  be  true,  and  that  the  instrument 
offered  and  approved  in  the  probate  court  as 
the  will  of  John  Nickerson  was  not  his  will, 
but  a  forged  instrument,  can  the  decree  of 
approval  be  vacated?  and  if  it  can  be  vacated, 
what  court  lias  original  jurisdiction?  I  shall 
unhesitatingly  contend  that  it  is  well-settled 
law  that,  when  a  decree  of  a  court  has  been 
obtained  by  fraud,  the  court  in  which  such  de- 
cree has  been  so  obtained  has  full  power  to 
vacate  it.  Holmes  v.  Holmes.  63  Me.  422;  Ad- 
ams v.  Adams,  51  N.  H.  388;  Edson  v.  Edwn, 
108  Mass  590;  Alien  v.  MacleUan,  12  Pa  328; 
Meadows  v.  Duchess  of  Kingston,  2  Amb.  768; 
Prudham  v.  Phillips,  2  Amb.  768. 

The  power,  both  of  courts  of  equity  and  law, 
over  their  own  processes,  to  prevent  abuse, 
oppression,  and  injustice,  is  inherent  and  equal- 
ly extensive  and  efficient;  as  is  also  the  pow- 
er to  protect  their  own  jurisdiction. 

Kroppendorf  v.  Hyde,  110  U.  8.  276  (Bk.  28, 
L.  ed.  145);  Johnson  v.  Waters,  111  U.  8.  640 
(Bk.  28,  L.  ed.  547). 

The  probate  courts  of  the  Commonwealth 
in- their  jurisdiction  include  wills  of  real  es- 
tate as  well  as  personal  property. 

Laughton  v.  Atkins,  1  Pick.  549. 

Now,  with  this  extended  jurisdiction,  can  it 
be  urged  that  probate  courts  are  powerless  to 
vacate  decrees  obtained  by  imposition  and 
fraud,  and  that,  if  a  forged  will  be  admitted  to 


•Holmes,  J.:  This  was  an  application  to  the  pro- 
bate court  to  set  aside  a  decree  made  some  fifteen 
or  more  years  ago  establishing  a  will. 

The  decree  was  made  in  the  first  Instance  in  the 
probate  court.  The  case  was  taken  by  appeal  to 
this  court,  where,  in  accordance  with  the  agreement 
of  the  parties,  it  was  ordered  that  the  decree  of  the 

fro  bate  court  be  affirmed  and  the  case  remitted  for 
urther  proceedings.  The  ground  on  which  it  is 
now  sought  to  set  aside  the  decree  is  that  the  will 
was  forged.  There  is  also  an  imperfect  and  hardly 
sufficient  allegation  that  the  decree  of  the  probate 
court  was  obtained  by  fraud,  but  no  allegation  that 
the  decree  of  this  court  was  [obtained  by  fraud.  I 
speak  of  the  allegations  in  the  petition  to  the  pro- 
bate court  to  vacate  the  proceedings,  which  was 
dismissed  by  the  probate  court,  and  is  now  before 
me  on  appeal.  If  more  has  been  alleged  in  the  rea- 
sons for  the  present  appeal,  that  cannot  help  the 
petition,  even  if  the  additional  allegations  would 
make  any  difference  in  the  result,  which  I  am  far 
from  intimating.  The  judge  of  the  probate  court 
rejected  the  petition  for  want  of  jurisdiction,  and 
in  my  opinion  he  was  right.  At  the  end  of  the  ar- 
gument the  other  day  I  suggested  it  was  like  the 
case  of  an  attempt  to  file  a  bill  of  review  In  a  court 
of  first  instance,  when  the  decree  sought  to  be 
reviewed  had  been  affirmed  by  an  appellate  court. 
Tt  is  settled  that  this  cannot  be  done;  and  I  find  that 
the  cases  establishing  that  it  cannot  be  done  are 
cited  by  Chief  Justice  Gray,  as  supporting  his  inti- 
mation, in  Cleveland  v.  Qullty,  128  Mass.  578.  He 
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says  that  it  is  at  least  doubtful  whether  a  probate 
court  can  set  aside  a  decree  which  has  been  affirmed 
by  the  supreme  court.  I  now  say  that  it  cannot 
I  need  not  speculate  whether  It  would  have  made 
any  difference  if  the  petition  which  I  am  consider- 
ing had  set  forth  a  specific  case  of  fraud  in  obtain- 
ing the  decree  of  this  court,  although  I  think  it 
would  have  made  no  difference  as  to  a  subsequent 
proceeding  in  the  same  cause.  If  there  is  any 
ground  for  Betting  aside  a  decree  of  this  court,  the 
application  should  be  made  here.  And  at  this 
length  of  time,  the  allegations  would  have  to  be 
specific  and  the  proof  very  clear,  to  induce  the 
court  to  disturb  what  had  stood  so  long.  It  was 
suggested  that  the  reasons  of  appeal  from  the  de- 
cree establishing  the  will,  on  which  the  decree  of 
this  court  was  passed,  did  not  open  the  question  of 
forgery;  that  the  decree  shows  that  it  was  passed 
by  agreement  of  parties,  and  only  amounted  to 
dismissing  the  appeal.  But  the  appeal,  being  prop- 
erly taken,  brought  the  case  Into  this  court  an* 
the  decree  necessarily  established  or  disallowed  the 
will. 

The  will  was  established  in  this  court  as  the  iu- 
preme  court  of  probate,  and  whatever  the  reasons 
of  appeal,  or  the  language  of  the  decree,  and 
whether  the  decree  was  made  by  agreement  orafter 
a  contest,  the  decree  which  established  the  will  es- 
tablished it  for  all  purposes,  and  against  all. 

Decree  of  Probate  Court  dismissing  petition  of- 
firmed. 
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probate  and  allowed,  the  decree  that  allowed 
that  forged  will  cannot  be  vacated?  And  yet 
this  must  be  the  result,  if  the  courts  cannot  va- 
cate decrees  obtained  by  imposition  and  fraud; 
aa.the  decrees  of  probate  courts,  in  matters  of 
probate,  within  the  authority  conferred  upon 
them  by  law,  are  conclusive  upon  the  courts  of 
common  law,  and  cannot  be  reversed  by  writ 
of  error  or  certiorari. 

Dublin  v.  Cltadboum,  16  Mass.  441 ;  Peters  v. 
Peters,  8  Cush.  529. 

Nor  can  equity  grant  relief  even  in  cases  of 
fraud. 

Gaines  v.  Chew,  2  How.  641-646  (48  U.  8. 
bk.  11,  L.  ed.  411,  412,  418);  Sever  v.  Russell, 
4  Cush.  518. 

It  appears  that  in  colonial  days  the  power 
to  vacate  decrees  was  recognized  in  the  pro- 
bate courts.  The  ecclesiastical  courts  of  Eng- 
land had  jurisdiction  over  matters  now  within 
the  jurisdiction  of  the  probate  courts  of  this 
Commonwealth;  and  the  custom  and  right  of 
the  ecclesiastical  court  to  revoke  any  of  its  de- 
crees obtained  by  fraud  or  imposition  are  rec- 
ognized in  Harrison  v.  Mitchell.  Fitzg.  308, 
and  in  Nicol  v.  Askew,  2  Moore.  P.  C.  92. 

All  the  text-books  relied  on  as  guides  in 
matters  of  practice  of  this  kiud  state  that  pro- 
bate of  a  will,  either  in  common  or  solemn 
form,  may  be  revoked  on  evidence  of  fraud 
in  the  proof,  or  of  a  later  will. 

Wentw.  Off.  Ezra.  48;  Toller.  78,74;  1  Wms. 
Ezra.  299-508. 

The  authority  of  courts  of  probate  to  cor- 
rect errors  in  their  decrees  on  administrators' 
accounts,  even  when  in  terms  final,  upon  clear 
proof  of  fraud  or  mistake  in  a  point  not  once 
actually  presented  and  passed  upon,  has  been 
repeatedly  sustained  in  this  court,  and  by  the 
highest  courts  of  Vermont  and  New  York, and 
is  now  affirmed  in  this  State  by  statute. 

Field  v.  Hitchcock,  14  Pick.  405;  Boynton  v. 
Dyer,  18  Pick.  5:  Adams  v.  Adams,  21  Vt. 
166,  167,  and  cases  cited;  Pew  v.  Hastings,  1 
Barb.  Ch.  452;  Sipperly  v.  Baueus,  24  N.  Y. 
46. 

A  fortiori,  in  cases  where  a  will,  the  basis  of 
the  administration,  is  a  forgery,  should  this 
authority  pertain. 

That  a  probate  court  has  inherent  authority 
to  vacate  its  decrees  when  obtained  by  fraud 
seems  to  be  well  settled  in  this  Common- 
wealth. 

Bake  v.  Ward,  187  Mass.  96;  Stetson  v.  Bass, 
9  Pick.  27;  Waters  v.  Stickney,  12  Allen.  1. 

Ruffln,  Ch.  J.,  in  Crump  v.  Morgan,  8  Ired. 
92,  40  Am.  Dec.  451,  used  the  following  lan- 
guage concerning  the  jurisdiction  of  courts  of 
probate:  "Again,  it  was  said  that  these  are 
the  adjudications  of  the  ecclesiastical  courts, 
and  are  founded,  not  on  the  common  law,  but 
on  the  canon  and  civil  laws,  and  therefore  not 
entitled  to  respect  here.  But  it  is  an  entire 
mistake  to  say  that  the  canon  and  civil  laws  as 
administered  in  the  ecclesiastical  courts  of  Eng- 
land are  not  parts  of  the  common  law."  The 
same  view  has  been  held  by  other  States,  and 
the  authority  of  courts  of  probate  to  revoke  a 
probate  once  granted  is  held  to  be  a  part  of 
their  necessary  power,  although  nowhere  ex- 
pressly recognized  in  the  statutes. 

Bowen  v.  Johnson,  5  R.  I.  119,  120. 

In  Muir  v.  Leake  &  W.  Orphan  House,  3 
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Barb.  Ch.  477,  Chancellor  Walworth  recogniz- 
ed the  power  of  the  surrogate  to  call  in  or  an- 
nul the  probate,  notwithstanding  that,  by  the 
statute  of  New"  York,  as  by  the  statute  of 
Massachusetts,  every  will  was  proved  in  sol- 
emn form,  after  citation  to  all  parties  interest- 
ed; and  that  the  next  of  kin,  if  they  had  not 
appeared  and  contested  the  will  upon  the  pro- 
bate thereof,  might  come  in  and  do  so  within 
one  year. 

The  power  of  courts  to  revoke  the  probate 
of  a  will  for  cause  is  well  settled. 

Oaines  v.  Hennen,  24  How.  567  (65  U.  S.  bk. 
16,  L.  ed.  707):  Clagett  v.  Hawkins,  11  Md.  881; 
Schulti  v.Schultz,  lOGrat.  858;  County  Court 
of  Mecklenburg  v.  Bissell,  2  Jones,  389;  Law- 
rence's Will,  8  Halst  Ch.  215;  Boy  v.  Segrisl, 
19  Ala.  810. 

The  power  we  contend  for  in  this  case  is  a 
necessary  power.  Without  it  a  forged  will 
would  be  as  effectual  in  transferring  estates,  if 
once  approved,  as  a  valid  one. 

"This  power  does  not  make  the  decree  of  a 
court  of  probate  less  conclusive  in  any  other 
court,  or  in  any  way  impair  the  probate  juris- 
diction; but  renders  that  jurisdiction  more  com- 
plete and  effectual,  and,  by  enabling  a  court  of 
probate  to  correct  mistakes  and  supply  defects 
in  its  own  decrees,  better  entitles  them  to  be 
deemed  conclusive  upon  other  courts." 

Waters  v.  Stickney,  12  Allen.  16. 

I  now  submit  that  the  Probate  Court  for 
Barnstable  County,  in  the  Commonwealth  of 
Massachusetts,  is  the  only  court  possessed  of 
original  jurisdiction  over  the  subject  matter 
set  forth  in  the  petition  which  is  now  before 
tbis  court  on  appeal. 

The  supreme  court  of  probate  has  only  ap- 
pellate jurisdiction,  and  can  only  pass  on  such 
matters  as  are  presented  on  appeal;  and  all  or- 
ders and  decrees  must  be  carried  into  effect  in 
the  probate  court;  therefore  it  follows  that  the 
jurisdiction  in  all  probate  matters,  in  the  first 
instance,  vests  in  the  probate  court. 

The  supreme  judicial  court,  after  it  has  re- 
manded a  case  to  the  probate  court  for  further 
proceedings,  has  no  control  over  the  case,  and 
cannot  take  jurisdiction,  unless  the  case  be 
again  brought  up  on  appeal. 

Peters  v.  Peters,  8  Cush.  542.  548. 

The  supreme  judicial  court,  as  a  supreme 
court  of  probate,  has  no  original  probate  juris- 
diction; and,  in  the  exercise  of  its  appellate 
jurisdiction  from  the  probate  court,  can  only 
make  such  decrees  as  the  court  should  have 
made. 

GrinneU  v.  Baxter,  17  Pick.  888;  Waters  v. 
Stickney.  12  Allen,  16. 

The  decree  that  the  petitioners  seek  to  have 
annulled  is  not  the  decree  of  the  supreme 
court  of  probate,  but  the  decree  of  the  probate 
court. 

Supp.  Mass.  Gen.  Stat.  1860  to  1872,  vol.  1, 
chap.  189,  p.  81. 

The  effect  of  an  appeal  since  the  Act  of 
April  4,  1860,  which  was  in  force  in  1869, 
was  not  to  vacate  the  decree  of  the  probate 
court,  but  only  to  suspend  proceedings  in  that 
court  until  the  determination  of  the  supreme 
court  of  probate  could  be  had;  and  when 
the  decree  of  the  probate  court  was  affirmed 
by  the  supreme  court  of  probate,  the  original 
decree  of  the  probate  court  remained  in  force. 
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The  supreme  court  of  probate,  in  its  opinion 
in  the  case  at  bar,  held  that  the  probate  court 
had  no  jurisdiction  over  the  subject-matter  of 
the  petition ;  and  that  the  petition,  in  the  first 
instance  should  hare  been  presented  to  the  su- 
preme court  of  probate,  for  that  court  to  deter- 
mine whether,  upon  the  facts  presented,  its  de- 
cree of  affirmance  should  be  vacated,  and,  in 
support  of  that  view,  cited  the  case  of  Cleve- 
land v.  Qutity,  128  Mass.  578,  and  commented 
upon  the  cases  cited  in  that  opinion  in  support 
of  its  decree  of  affirmance.  We  submit 
that  the  cases  cited  in  Cleveland  v.  Quilty,  su- 
pra,  would  have  had  more  direct  application 
prior  to  the  Act  of  1860.  The  decree  in  those 
cases  had  been  vacated,  and  the  court  below 
was  not,  as  in  this  case,  enforcing  its  own  de- 
cree, which  had  never  been  vacated,  but  was 
carrying  into  effect  the  decree  of  the  appellate 
court;  and  the  decree  of  the  appellate  court  in 
the  cases  cited  was  the  only  decree  in  exis- 
tence, and  therefore  the  only  decree  the  infe- 
rior court  could  proceed  upon.  In  the  case  at 
bar  the  probate  court  proceeds  on  its  original 
decree. 

The  question  now  raised  by  the  petitioners 
was  not  pending  in  the  supreme  court  at  the 
time  it  entered  its  decree  of  affirmance.  This 
is  a  new  question  of  fact  presented  after  the 
decree. 

The  position  assumed  by  the  learned  court 
in  the  opinion  in  this  case  would  make  the  su- 
preme court  of  probate  a  court  of  original  ju- 
risdiction in  all  matters  where  a  decree  of  a 
probate  court  had  been  affirmed,  notwith- 
standing the  grounds  relied  upon  for  vacating 
the  decree  had  arisen  or  been  discovered  after 
the  affirmance,  and  were  not  before  the  pro- 
bate court  when  its  decree  was  entered,  and  had 
never  been  before  the  supreme  court  of  pro- 
bate, and  therefore  had  never  been  considered 
by  either  court.  This  position,  we  most  re- 
spectfully contend,  cannot  be  sustained. 

The  case  was  remanded  to  the  probate  court 
for  further  proceedings  in  that  court;  and, 
after  the  case  had  been  remanded,  a  new  ob- 
jection was  offered  in  the  probate  court,  which, 
if  true  in  fact,  would  preclude  all  further  pro- 
ceedings in  the  premises  under  the  will.  This 
objection  is  addressed  to  the  court  where  the 
case  is  pending,  the  court  of  original  jurisdic- 
tion; and  the  only  court  that  can  have  cogni- 
zance of  the  objection  is  tbecourt  where  thecase 
is  pending  at  the  time  the  objection  is  made. 
How  can  the  supreme  court  of  probate,  a  court 
where  the  case  is  not  pending,  act?  The  case 
was  only  pending  in  the  supreme  court  of  pro- 
bate on  the  appeal  that  was  before  it,  and 
when  it  was  remanded  to  the  probate  court  for 
further  proceedings,  its  jurisdiction  over  the 
case  on  that  appeal  ceased. 

Peters  v.  Peters,  8  Cush.  543,  548. 

We  contend  that  any  question  of  fact  tend- 
ing to  show  that  further  proceedings  should 
not  be  had  because  the  will  is  a  forged  instru- 
ment, that  arose  after  the  case  had  been  re- 
manded, was,  in  the  first  instance,  within  the 
jurisdiction  of  the  probate  court;  and  that 
it  was  the  duty  of  the  probate  court  to  deter- 
mine such  question  of  fact. 

•  'Where  a  question  of  fraud  arises  in  the  pro- 
bate court,  as  incidental  to  any  subject  of 
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which  the  court  has  jurisdiction,  the  judge 
must  take  cognizance  of  it,  and  try  it  In  the 
same  manner  as  any  other  question  of  fact." 

Wade  v.  LobdeU,  4  Cush.  510. 

The  only  court,  therefore,  that  can  take  ju- 
risdiction of  the  petition  for  the  purpose  of  de- 
termining the  truth  of  the  facts  stated  in  the 
petition  is  the  probate  court,  as  no  other 
court  can  exercise  its  functions;  and  therefore 
it  follows  that  the  petition  was  properly  pre- 
sented in  the  probate  court. 

Messrs.  Robert  M.  Morse,  Jr.,  and  Wil- 
liam F.  Griffin,  for  respondents: 

I.  The  petition  was  rightly  dismissed.  It 
was,  in  effect,  a  petition  to  set  aside  a  decree 
allowing  a  will,  on  the  ground  that  it  was  not 
signed  by  the  testator,  and  that  he  was  not  of 
sound  mind.  But  this  decree  was  made  by  the 
supreme  court,  and  was  binding  and  conclusive 
on  the  probate  court. 

Opinion  of  Holmes,  J.;  Davie  v.  Dome,  1 
Pick.  206;  Cleveland  V.  Qailty,  128  Mass.  578; 
Durant  v.  Essex  Co.  101  U.  8.  555  (Bk.  25,  L. 
ed.  961);  Southard  v.  RusseU,  16  How.  547  (57 
U.  8.  bk.  14,  L.  ed.  1052);  Clayton  v.  Wv- 
dell,  2  Bradf.  1;  Lyon  v.  Merritt,  6  Paige,  473; 
Shedden  v.  Patrick,  1  Macq.  585;  Wolcott  v. 
Wolcott,  140  Mass.  194, 1  New  Eng.  Rep.  812. 

II.  The  petitioners  claim  that,  by  the  terms  of 
the  decree  of  the  supreme  court,  November  13, 
1869,  remitting  the  case  to  the  probate  court 
"for  further  proceedings, "authority  was given 
the  probate  court  to  entertain  a  petition  of  the 
character  of  the  one  at  bar  without  vacating 
the  decree  of  the  supreme  court. 

But  the  expression,  "further  proceedings,"  is 
the  language  usually  employed  by  appellate 
courts  in  probate  and  equity  cases,  in  remitting 
a  case  to  the  court  below,  when  something  re- 
mains to  be  done  in  the  lower  court.  In  the 
present  case  the  "further  proceedings"  were 
the  proceedings  to  be  thereafter  bad  in  the 
probate  court  in  carrying  into  effect  the  deem 
allowing  the  will. 

Dunham  v.  Dunham,  16  Gray,  577;  ChosH 
v.Jacobs,  186  Mass.  297;  Gen.  Stat.  chap.  117, 
§  16;  Pub.  Stat  chap.  156.  §§  17,  18;  South- 
ard v.  RusseU,  16  How.  547,  567  (57  U.  S.  bk.  ! 
14,  L.  ed.  1052):  Boynton  v.  Dyer,  18  Pick.  1,8s 
Murphy  v.  Walker,  181  Mass.  841.  844;  Har- 
vard College  v.  Amory,  9  Pick.  446.  465. 

III.  If  it  is  open  to  the  parties  at  present  It 
argue  any  other  question  than  that  of  ibt'. 
jurisdiction,  the  respondents  submit  that 
petition  should  be  dismissed  as  not  staling  a  > 
case  to  justify  the  action  of  the  court  which  ftj 
prays  for.  . 

1.  The  petitioners  and  those  under  who*/ 
they  claim,  having  neglected  to  take  an  appeal,'! 
and  showing  no  reason  or  excuse  for  such  n*^ 
gleet,  are  bound  by  the  decree. 

Kent  v.  Dunham,  14  Gray,  279;  LawrewxX- 
Engleshy,  24  Vt.  42;  NoeU  v.  Wells,  l  Ler.  2C ' 
Homer  v.  Fish,  1  Pick.  441;  Harvard  CoUsve 
Amory,  9  Pick.  446. 

2.  After  an  unexplained  delay  of  more 
sixteen  years,  the  petitioners  have  lost 
right  to  complain. 

Conant  v.  Perkins,  107  Mass.  79-82; 
Bacon,  99  Mass.  218;  Plymouth-*.  RusseU 
7  Allen,  488;  Peabody  v.  Flint.  6  All 
Fuller  v.  Melrose,  1  Allen,  166;  FuUerr. 
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2  Allen,  824;  Homer  v.  Fish,  1  Pick.  435;  Gen. 
Stat,  chap.  117,  §§  11, 12, 14;  Pub.  Stat.  chap. 
156.  9-11. 

8.  In  the  reasons  for  appeal  are  various  claims 
not  stated  in  the  petition,  e.  g.,  that  some  of  the 
petitioners  are  new  parties.  But  the  petition- 
ers cannot  be  helped  by  new  statements  in  the 
reasons  for  appeal. 

Opinion  of  Holmes,  J.,  in  this  case;  Story. 
Eq.  PI.  §§  257,  257  a,  and  cases  cited;  also  §§ 
246,  28.  28. 

4.  There  is  in  the  petition  an  imperfect  alle- 
gation that  the  proceedings  in  the  probate 
court  were  illegal,  fraudulent,  and  irregular. 
But  if  there  were  any  fraud  or  irregularities 
therein,  that  decree  was  vacated  by  the  appeal 
to  the  supreme  court. 

Commonwealth  v.  Of  Neil,  6  Gray.  845:  Com- 
monwealth v.  Lynch,  14  Gray,  883 ;  Paine  v.  Cow- 
din,  17  Pick.  142;  Commonwealth  v.  Holme*, 
119  Mass.  195;  Commonwealth  v.  Frederick*, 
119  Mass.  199, 205;  Murdochs  App.  7  Pick.  804. 
827;  Leyden  v.  Sweeney,  118  Mass.  418. 

Unless  a  charge  of  fraud  upon  the  court  is 
specific,  pointed,  and  relevant,  it  will  not  be 
of  any  avail. 

Shedden  v.  Patrick,  1  Macq.  585;  CammeU  v. 
Sewell,  3  H.  &  N.  617. 

This  allegation  in  the  petition,  not  being  as- 
signed as  a  reason  of  appeal,  is  waived. 

Murphy  v.  Walker,  131  Mass.  841;  Boynton 
v.  Dyer,  18  Pick.  1,  4;  Slack  v.  Slack,  128 
Mass.  443. 

IV.  After  such  lapse  of  time,  it  must  be  pre- 
sumed that  the  will  has  been  carried  fully  into 
effect.  What  has  been  done  in  pursuance  of 
the  will  cannot  now  be  undone. 

Stone  v.  Peasley,  28  Vt.  720;  Hale  v.  Hale, 

1  Gray,  522;  Pettee  v.  Wilmarth,  5  Allen,  144; 
Luring  v.  Steineman,  1  Met.  204,  208;  Dorr  v. 
Wainwright,  18  Pick.  828,  831,  832;  Bradford 
v.  Boudinot,  3  Wash.  122;  Hele  v.  Stowel.  1  Ch. 
Cas.  126;  Allen  v.  Dundat,  3  T.  R.  129,  180, 
138;  Kittredge  v.  Foleom,  8  N.  H.  98,  110; 
Fables'  App.  15  Serg.  &  R.  89. 

Morton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  to  the  probate  court  to  re- 
vise and  reverse  a  decree  approving  and  allow- 
ing the  will  of  John  Nickerson.  It  is,  in  its 
nature,  an  application  for  a  rehearing  and  new 
trial  of  the  question  of  the  probate  of  the  will. 
The  will  was  duly  presented  for  probate,  and 
was  proved  and  allowed  by  the  probate  court, 
in  July,  1869.  An  appeal  was  taken,  and  in 
November,  1869,  by  consent  of  all  parties,  the 
decree  of  the  probate  court  was  affirmed  by 
this  court,  and  the  case  remitted  to  the  probate 
conn  for  further  proceedings. 

Our  statutes  make  no  provision  for  a  new 
trial  or  review  in  case  of  a  decree  allowing  a 
will.  Pope  v.  Pope,  4  Pick.  129.  But  we  think 
there  is  an  inherent  power  in  probate  courts, 
in  cases  where  justice  clearly  requires  it.  to 
revise  such  a  decree.  Thus,  if  after  a  will  is 
proved,  a  later  will  or  codicil  is  discovered,  or 
if  there  is  newly-discovered  evidence  proving 
that  the  will  is  forged,  the  court  may  reopen 
the  case,  and  reverse  the  decree.  This  subject 
is  fully  discussed-  in  Water*  v.  Btickney,  12 
Allen,  1. 

But  decrees  allowing  wills  and  appointing 
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executors  arc  peculiar;  they  are  in  the  nature 
of  judgments  in  rem;  they  vest  the  personal 
property  of  the  testator  in  the  executors,  and  it 
is  their  duty  to  proceed  at  once  to  execute  the 
will.  The  whole  policy  of  our  laws  looks  to 
the  speedy  settlement  of  estates;  and  applica- 
tions for  new  trial  cannot  be  entertained  unless 
the  applicant  makes  a  strong  case,  both  of  error 
and  injustice  in  the  decree,  and  of  diligence  on 
his  part 

In  the  case  before  us,  the  petition  seems  to 
have  been  dismissed  by  the  probate  court  upon 
the  ground  that  it  bad  no  jurisdiction  of  such 
a  petition.  This  point  is  not  essential  to  the 
decision  of  the  case;  but  as  it  has  been  argued 
by  counsel,  and  as  it  presents  an  interesting 
question  of  practice,  we  have  considered  it. 

Under  our  system  the  relation  between  the 
county  courts  of  probate  and  this  court  sitting 
as  the  supreme  court  of  probate  are  peculiar. 
The  supreme  court  has  no  original  jurisdiction 
of  probate  matters.  A  right  of  appeal  to  this 
court  exists  from  any  order  or  decree  of  the 
probate  court.  Upon  such  appeal,  the  whole 
matter  involved  in  the  order  or  decree,  both 
of  law  and  fact,  is  heard  and  tried  in  this  court, 
and  the  court  may  affirm  or  reverse  the  decree 
below,  or  may  make  such  order  and  decree  as 
the  probate  court  ought  to  have  made. 
The  statutes  provide  that,  after  an  appeal  is 
taken,  all  proceedings  in  pursuance  of  the  de- 
cree or  order  appealed  from  shall  be  stayed 
until  the  determination  of  the  supreme  judicial 
court  of  probate  is  bad;  but  if,  on  such  appeal, 
such  decree  or  order  is  affirmed,  it  shall  there- 
after be  of  full  force  and  validity.  Pub.  Stat, 
chap.  156,  §  512.  Speaking  exactly,  it  is  not 
correct  to  say  that  an  order  or  decree  is  vacated 
by  an  appeal;  it  is  suspended,  but,  upon  being 
affirmed  by  the  supreme  court,  it  takes  effect 
and  operates  as  a  decree  of  the  probate  court; 
and  any  intermediate  action  which  may  have 
been  had  under  the  decree  is  valid.  Dunham 
v.  Dunham,  16  Gray,  577. 

It  is  to  be  bornejin  mind  that  an  appeal  does 
not  remove  the  cause  to  this  court,  but  only 
the  question  of  the  validity  and  propriety  of 
the  decree  appealed  from.  The  probate  court 
still  retains  jurisdiction  over  the  cause  and  the 
parties.  It  is  therefore  not  like  the  cases 
where  the  effect  of  an  appeal  is  to  remove  the 
case  to  the  appellate  court,  as  in  appeals  from 
municipal,  police,  or  district  courts  to  the  su- 
perior court;  or,  under  the  old  practice,  from 
the  court  of  common  pleas  to  the  supreme  ju- 
dicial court.  In  such  cases,  it  is  clear  that  the 
inferior  court  cannot  entertain  any  motion,  or 
take  any  action  in  the  case,  because  the  whole 
case  is  taken  out  of  its  jurisdiction.  On  the 
other  hand,  in  the  modern  practice,  the  case  is 
not  removed  from  the  superior  court  to  this 
court  by  an  appeal, or  by  exceptions  or  report; 
but  only  the  questions  of  law ,  the  decision  on 
which  is  appealed  from.  The  case  remains  in 
the  superior  court,  and  is  open  to  a  motion  in 
that  court  to  arrest  judgment,  to  grant  a  new 
trial,  or  to  allow  amendments,  although  the 
rescript  of  the  supreme  court  has  directed  judg- 
ment for  the  plaintiff  or  defendant.  Terry  v. 
Brightman,  138  Mass.  586,  and  cases  cited. 

A  probate  appeal  lies  between  these  two 
classes  of  cases.   It  does  not  bring  the  cause 
to  the  supreme  court;  that  remains  within  the 
22 
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jurisdiction  of  the  probate  court.  It  does  more 
than  to  bring  here  the  questions  of  law  ruled 
on  by  the  probate  court;  it  brings  the  whole 
question,  including  both  law  and  fact,  whether 
the  decree  appealed  from  is  invalid  for  any  of 
the  reasons  of  appeal  assigned  by  the  appellant. 
We  think  it  more  nearly  resembles  an  appeal, 
under  our  present  practice,  from  the  superior 
to  the  supreme  court,  though  more  extensive 
in  its  scope;  and,  upon  the  whole,  we  are  of 
opinion  that  it  is  more  in  harmony  with  our 
system,  and  more  convenient  in  practice,  that 
a  motion  for  a  new  trial  or  rehearing  of  a  de- 
cree of  the  probate  court  affirmed  by  the  su- 
preme court  should  be  heard,  in  the  first  in- 
stance, in  the  probate  court. 

Such  a  practice  prevails  in  regard  to  reopen- 
ing and  revising  accounts  of  executors,  admin- 
istrators, trustees,  or  guardians.  Under  our 
system  the  probate  court  has  the  jurisdiction 
and  power  to  reopen  an  account,  even  to  the 
extent  of  rehearing  and  revising  a  matter  In 
dispute  which  has  been  previously  heard  and 
determined  by  the  probate  court,  and,  upon  ap- 
peal, by  this  court.  Pub.  Stat.  chap.  144,  §  9; 
Blake  v.  Pegram,  101  Mass. 592;  Same  v.  Same, 
109  Mass.  549;  Wiggin  v.  SteeU,  6  Met  194. 

We  are  aware  that  the  general  current  of  the 
authorities, though  there  is  some  conflict, is  that 
an  inferior  court  cannot  review  or  revise  a  de- 
cree of  a  superior  court,  which  is  sent  down 
to  the  inferior  court  to  be  executed,  without 
leave  being  first  given  by  the  appellate  court. 
Southard  v.  Russell,  16  How.  547  [57  U.  S.  bk. 
14,  L.  ed.  10521;  Durante.  Essex  Co.  101  U.S. 
555  [Bk.  25,  L.  ed.  961];  United  States  v. 
Knight,  1  Black,  488  [66  U.  8.  bk.  17,  L.  ed. 
76];  Clayton  v.  WardeU,  2  Bradf.  1;  Stafford 
v.  Bryan,  2  Paige,  45;  Lyon  v.  Merritt,  6  Paige, 
478;  Utiea  In».  Co.  v.  Lynch,  2  Barb.  Oh.  578; 
Ryerson  v.  Eldred.  18  Mich.  490;  Jewett  v. 
Dringer,  81  N.  J.  Eq.  586;  Singleton  v.  Single- 
ton, 8  B.  Mon.  840;  Bush  v.  Madeira's  Heirs, 
14  B.  Mon.  212. 

We  are  largely  influenced  in  our  decision  by 
the  peculiar  features  of  our  system. 

The  argument  that  to  allow  an  inferior  court 
to  review  or  revise  a  judgment  or  decree  of  a 
superior  court  is  to  disregard  the  due  subordi- 
nation of  the  lower  court  to  the  higher,  under 
our  system,  is  sentimental  rather  than  of  prac- 
tical importance.  By  entertaining  a  motion 
for  a  new  trial,  the  probate  court  does  not 
overrule  the  decision  of  this  court;  it  decides 
that,  by  reason  of  newly-discovered  evidence, 
a  new  case  is  made  out  which  this  court  has 
never  passed  upon.  It  will  be  a  more  conven- 
ient practice  that  such  motions  should  be  first 
heard  in  the  probate  court.  There  is  a  full 
guaranty  against  any  danger,  not  only  in  the 
high  character  of  that  court,  but  in  tbe  fact 
that  any  decree  granting  a  new  trial  may  he 
brought  to  this  court  for  revision,  by  an  ap- 
peal, which  will  suspend  the  operation  of  the 
decree  until  the  determination  of  this  court  is 
had;  so  that,  in  fact,  no  new  trial  can  be  had, 
the  effect  of  which  is  to  reverse  a  decree  of  this 
court  without  leave  of  this  court,  if  either  party 
chooses  to  appeal  to  it.  As  we  have  before 
said,  the  appeal  from  the  decree  of  the  judge 
of  probate  brings  to  this  court  the  whole  ques- 
tion of  the  validity  and  propriety  of  the  decree. 
If,  for  any  reason,  the  petition  ought  to  be  dis- 
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missed,  the  decree  of  the  probate  court  must 
be  affirmed,  although  the  judge  may  have  as- 
signed unsound  reasons  for  the  dismissal.  The 
whole  question  is  tried  here  de  now. 

Upon  examining  the  petition,  it  is  clear  that 
it  does  not  set  out  a  case  which  entitles  the  pe- 
titioners to  reopen  the  probate  of  the  wilL 
Stripped  of  its  tautology,  it  assigns  as  tbe  only 
reasons  for  a  new  trial  or  rehearing  that  the 
petitioners  are  informed  and  believe  that  said 
will  of  John  Nickerson  "  was  not  in  law  his 
last  will  and  testament,  and  that  he  never,  in 
his  own  clear  and  unclouded  mind  and  sound 
judgment,  executed  a  will  in  writing,  of  tbe 
kind  filed  in  the  said  probate  office;  *  »  •  that 
the  said  alleged  will  was,  and  is,  a  false  and 
fraudulent  one,  and  the  signature  thereto  is 
not  the  signature  of  the  said  John  Nickerson, 
but  is  a  forgery,  as  will  appear  on  inspection 
of  the  paper  itself,  and  on  comparison  with 
the  genuine  signature  of  the  said  John  Nicker- 
son,  deceased;  that  there  are  several  alterations 
in  tbe  said  alleged  will,  made  at  times  subse- 
quent to  the  alleged  date  thereof,  which. upon 
the  face  of  the  will  itself,  show  material  and 
substantial  alterations,  sufficient  of  themselves 
to  render  the  said  will  invalid."  The  petition 
in  several  other  places  loosely  speaks  of  the 
will,  the  executors,  and  the  proceedings  at  the 
last  probate  as  "  false  and  fraudulent."  but  it 
nowhere  specifies  any  fraud  practiced  upon 
tbe  court  or  the  parties  interested.  It  nowhere 
alleges  that  there  is  any  newly-discovered  evi- 
dence upon  the  issues  which  it  seeks  to  retry. 
AH  these  issues  were  open  and  tried  in  the  pro- 
bate court  before  the  decree  allowing  the  will, 
and  they  are  all  raised  in  the  reasons  for  ap- 
pealing from  this  decree  filed  in  this  court. 
The  very  matters  now  sought  to  be  reopened 
were  tried  and  determined  then.  The  petition- 
ers, or  their  ancestor,  then  had  their  day  in 
court,  and  the  full  opportunity  to  try  these 
questions.  It  would  be  an  absurdity  to  hold 
that,  after  a  delay  of  sixteen  years  entirely  un- 
explained, they  are  entitled  to  a  new  trial  upon 
the  bare  allegation  that  the  issues  then  tried 
were  not  rightly  decided,  which  is  all  that  the 
averments  of  the  petition  amount  to. 

Petition  dismissed. 


Michael  F.  DWYER 
t>. 

Charles  E.  FULLER. 

1.  Where  the  bill  of  exceptions  sets  out  the 
whole  charge  of  the  judge  on  a  subject 
in  issue,  and  then  says  that  to  "these  in- 
structions and  rulings  the  plaintiff  ex- 
cepted;" and  there  were  no  requests  for 
rulings  and  no  specifications  of  any  ex- 
ceptions to  the  charge, — Held,  that  such 
exceptions  were  irregular  and  im- 
proper, and  cannot  be  entertained* 

2.  When  plaintiff  objected  to  the  admis- 
sion in  evidence  of  a  receipt  purport- 
ing to  be  given  to  a  brother  of  plaintiff 
and  to  be  signed  by  defendant's  agent, 
on  the  ground  that  no  connection  be- 
tween the  plaintiff  and  the  party  pro- 
ducing the  receipt  was  shown,—  Bmd 
that,  under  the  facts  of  the  ease,  evi> 
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denee  that  the  receipt  had  been  in  the 
possession  of  plaintiffs  mother,  and  that 
it  bad  been  shown  by  plaintiffs  counsel 
to  defendant's  counsel  as  one  of  the  pa- 
pers relating  to  the  action,  connected 
the  plaintiff  with  the  receipt. 

(Middlesex — Filed  May  v.  1887.) 

ON  plaintiffs  exceptions.  Overruled. 
Action  to  recover  the  proceeds  of  a  sale  of 
certain  shares  of  corporate  stock  belonging  to 
plaintiff.  Trial  in  the  superior  court  before 
Brigham,  Oh.  J. 
The  facts  appear  from  the  opinion. 
Mr.  M,  H.  Swett,  for  plaintiff: 
If  it  is  contended  that  the  silence  and  con- 
duct of  the  plaintiff  after  knowledge  of  the  un- 
authorized acts  might  amount  to  a  ratification 
operating  by  way  of  estoppel,  then  the  court 
erred  in  not  instructing  the  jury  that  the  si- 
lence or  acts  relied  upon  must  have  been  ac- 
companied by  a  design;  that  they  should  be 
acted  upon;  that  the  defendant wdid  act  upon 
them  and  was  prejudiced  thereby. 

Carroll  v.  Manchester  &  L.  R.  it.  Ill  Mass.  1 ; 
Ptumer  v.  Lord,  9  Allen,  455;  Turner  v.  Coffin, 
12  Allen,  401. 

The  mere  silence  or  failure  of  plaintiff  to  re- 
pudiate the  unauthorized  acts,  and  to  demand 
the  stock  or  its  proceeds,  would  not  authorize 
the  inference  thatthe  plaintiff  ratified  such  acts. 

Thayer  v.  White,  13  Met.  848;  Bragg  v.  Boston 
AW.RR.9  Allen,  54. 

The  evidence  of  receipt  offered  by  defendant 
should  have  been  excluded,  as  there  was  no 
evidence  that  it  was  in  the  handwriting  of  the 
defendant  or  of  his  agent,  or  that  it  was  deliv- 
ered by  them,  or  either  of  them.  No  connec- 
tion of  plaintiff  was  shown  with  this  receipt. 

The  jury  should  have  been  instructed  that 
the  acts  and  conduct  of  plaintiff  relied  upon 
woold  not  authorize  the  inference  of  a  ratifica- 
tion, unless  the  plaintiff  had  known  of  these 
acts  in  time  to  make  a  repudiation  of  them  of 
some  avail. 
Amory  v.  Hamilton,  17  Mass.  103. 
Mem*.  Samuel  D.  Warren,  Jr.,  and 
Louis  D.  Brandeia,  for  defendant: 

If  this  evidence  relating  to  the  receipt  was 
originally  incompetent,  plaintiff  has  waived 
the  objection  by  subsequently  permitting  de- 
fendant's counsel  to  testify,  without  objection 
and  without  contradiction,  to  the  contents  of 
the  receipt  (obviously  the  same  one)  which,  at  a 
later  date,  just  before  the  commencement  of  this 
suit,  was  shown  to  him  by  plaintiff's  counsel. 

Cf.  Commonwealth  v.  Cooper,  180  Mass.  385; 
Jennings  v.  Whitehead  A  A.  Mach.  Co.  188  Mass. 
504. 

Nothing  is  open  to  the  plaintiff  under  the 
general  exception  to  the  rulings  on  the  question 
of  ratification.  The  plaintiff  presented  no  re- 
quests for  rulings.  He  made  no  specific  ob- 
jection to  the  rulings  given.  He  merely  ex- 
cepted generally  to  the  instructions  upon  the 
point  of  ratification. 

A  general  objection  to  all  the  instructions 
upon  one  branch  of  the  case,  like  a  general 
exception  to  the  whole  charge,  is  nugatory. 

8ee  Gurry  v.  Porter,  135  Mass.  04;  McMahon 
J.  O'Connor,  187  Mass.  310;  Jaekmanv.  Arling- 
ton MO*.  187  Mass.  877, 385;  Wright  v.  Wright, 
1»  Mass.  177. 
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The  rule  is  the  same,  though  the  bill  of  ex- 
ceptions purports  to  recite  all  the  evidence. 

Cf.  Armour  v.  Pecker,  138  Mass.  148.  145; 
Franklin  Sav.  Inst.  v.  Reed,  135  Mass.  805, 807; 
Stone  v.  Sitnonds,  181  Mass.  457,  408;  Petty  v. 
Allen,  184  Mass.  305;  Talbot  v.  Taunton,  140 
Mass.  553,  555.  1  New.  Eng.  Rep.  010. 

The  verdict  of  a  jury  will  not  be  set  aside 
on  exception  for  a  misdirection  or  erroneous 
ruling  to  which  the  objecting  party  omitted  to 
call  the  attention  of  the  presiding  judge. 

Cf.  CommontoeaUh  v.  Hogan,  11  Gray,  8t3; 
Hamilton  Woolen  Co.  v.  Goodrich,  6  Allen,  191, 
300;  Commonwealth  v.  Stahl,  7  Allen,  808.  804; 
Bond  v.  Bond,!  Allen,  1,6;  Franklin  Sav.  Inst. 
v.  Reed,  125  Mass.  805;  Ayling  v.  Kramer,  .188 
Mass.  12, 18;  BcUv.Walsh.  180  Mass.  108,188; 
Smith  v.  Colby,  188  Mass.  583. 

Morton*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

At  the  trial  there  was  evidence  on  the  part 
of  the  plaintiff  tending  to  show  that  he  de- 
posited with  the  defendant  certain  shares  of 
stock,  and  that  the  defendant  sold  them  and 
applied  the  proceeds  to  the  benefit  of  a  brother 
of  the  plaintiff.  One  of  the  controverted  ques- 
tions of  fact  was  whether  the  plaintiff  had  rati- 
fied this  appropriation  of  his  stock.  The  bill 
of  exceptions  sets  out  the  whole  charge  of  the 
judge  on  the  subject  of  ratification,  and  then 
says  that  to  "these  instructions  and  rulings  the 
plaintiff  excepted."  There  were  no  requests 
for  rulings,  and  no  specifications  of  any  objec- 
tions to  the  charge.  Such  exceptions  are  ir- 
regular and  improper,  and  cannot  be  entertained 
by  this  court.  The  reasons  for  this  rule  are 
stated  in  Curry  v.  Porter,  125  Mass.  94,  and 
are  equally  applicable  to  the  case  at  bar. 

The  plaintiff  excepted  to  the  admission  in 
evidence  of  a  receipt  purporting  to  be  signed 
by  the  defendant's  agent,  which  the  plaintiff's 
mother  exhibited  to  the  defendant,  of  the  fol- 
lowing tenor: 

"Rec'd  of  R.  J.  Dwyer  50  shares  of  M.  K. 
&  T.,  to  be  delivered  on  demand. 

C.  E.  P.  &  Co.  by  W.  E." 

June  16,  1879. 

There  was  evidence  tending  to  show  that  the 
defendant  had  given  only  one  receipt  for  Mis- 
souri, Kansas,  and  Texas  Railroad  stock  to  the 
plaintiff  or  to  any  of  his  family, and  the  plaintiff 
testified  that  he  took  from  Ellis,  the  clerk  of 
the  defendant,  a  receipt  running  to  him,  and 
which  he  had  lost.  The  testimony  objected  to 
tended  to  contradict  him,  and  to  support  the 
ground  taken  by  the  defendant  that  he  dealt, 
in  regard  to  the  stock,  with  R.  J.  Dwyer,  and 
not  with  the  plaintiff.  The  plaintiff  objected 
to  the  receipt  because  "no  connection  between 
the  plaintiff  and  the  party  producing  the  re- 
ceipt was  shown." 

But  beside  the  close  relation— business  as 
well  as  social — which  was  shown  to  exist  be- 
tween the  plaintiff  and  bis  mother  and  brother, 
it  appeared  in  evidence  that  this  same  receipt 
was  afterwards  shown  by  the  plaintiff's  coun- 
sel to  the  counsel  of  .the  defendant  as  one  of 
the  papers  relating  to  this  action.  This  con- 
nected the  plaintiff  with  the  receipt. 

Exceptions  overruled. 
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Parker  KEN  I  SON 

«. 

Town  of  ARLINGTON. 

1.  Under  Stat.  1878,  chap.  242,  authorizing 
the  Town  of  Arlington  to  take  lands 
for  waterworks,  a  description  of  the 
land  taken  mast  be  filed  in  the  registry 
of  deeds. 

2.  The  right  to  maintain  a  dam,  under 
such  Act,  in  such  a  way  as  to  flow  other 
lands,  unless  dammed  against,— if  the 
owner  of  the  flowed  land  has  the  right 
to  protect  it.— is  an  easement  over  or  in- 
terest in  such  land,  and  is  land;  and  the 
requirement  of  the  Act  that  a  de- 
scription shall  be  filed  applies  to 
lands  thus  flowed;  and,  if  not  com- 
plied with,  the  flowing*  of  such  land  is 
a  trespass  for  which  an  action  will  lie; 
and  the  owner  is  not  confined  to  his 
remedy  under  the  statute. 

8.  The  taking  and  filing  a  description 
of  a  dam  which  is  capable  of  flowing 
adjoining  land  is  not  the  taking  or  de- 
scribing such  adjoining  land. 

4.  If  the  plaintiff's  land  was  flowed  by  the 
dam  as  soon  as  the  dam  was  taken,  and 
such  flowing  amounted  to  a  taking  of 

JriaintuTs  land,  that  fact  would  not  en- 
arge  the  purport  of  a  description  of 
the  dam,  or  of  the  land  on  which  the 
dam  stood,  or  make  it  a  description  of 
the  land  flowed. 

5.  Where  the  town  took  and  described 
"all  the  water-rights  and  other  privi- 
leges and  appurtenances"  of  the  land  on 
which  the  dam  stood,  while  this  covered 
the  prescriptive  rights  thereto  attached, 
it  was  not  a  taking  or  description  of  a 
right  to  flow  beyond  such  prescriptive 
rights;  and  a  description  must  be  filed 
of  the  lands  flowed  wbich  were  not 
covered  by  such  rights;  or  the  owner  can 
maintain  trespass  for  such  flowing. 

(Middlesex  Piled  May  ».  1887.)] 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  to  recover  damages  to  plain- 
tiff's crops  and  lands  by  flowage  from  defend- 
ant's reservoir  in  East  Lexington,  between 
July  1, 1881.  and  December  8.  1884,  the  date 
of  the  writ.  Trial  before  Blodgett,  J.,  with  a 
jury,  who  allowed  the  following  bill  of  excep- 
tions: 

Chapter  242  of  the  Acts  of  1878,  among 
other  things  ratified  the  purchase,  by  defend- 
ant town,  of  the  franchise,  property,  rights, 
and  privileges  of  the  Arlington  Lake  Water 
Company;  authorized  the  town  to  take  and 
hold  the  Qreat  Meadows,  so  called,  in  East 
Lexington,  the  waters  of  Sucker's  Brook, 
and  the  tributaries  thereto;  to  build  aqueducts 
and  maintain  the  same  by  any  works  suitable 
therefor;  to  erect  and  maintain  dams,  and  to 
construct  and  maintain  reservoirs;  and  pro- 
vided for  an  assessment  of  damages  by  petition 
to  the  superior  court.  The  statute  may  be  re- 
ferred to  for  greater  certainty. 

The  plaintiff's  land  bordered  upon  Sucker's 
Brook,  which  emptied  into  the  Great  Meadows. 
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At  the  opposite  and  lower  end  of  the  Great 
Meadows  was  a  dam,  and  a  mill  privilege 
known  as  Lewis'  or  Slocum's  Mills.  There  was 
a  prescriptive  right  in  the  owners  of  this  dun 
and  mill  privilege  to  flow  the  Great  Meadows, 
between  September  and  May,  to  a  certain 
height.  A  ridge  of  land  separated  the  brooks 
ana  waters  purchased  of  the  Arlington  Lake 
Water  Company  on  the  east  from  Sucker's 
Brook  and  its  tributaries  on  the  west. 

Within  60  days  prior  to  July  10,  1878,  the 
defendant,  in  compliance  with  the  provisions 
of  said  Act,  took  from  various  persons  who 
were  named  certain  parcels  of  land  compris- 
ing the  greater  part  of  the  Great  Meadows  so 
called,  and  all  the  water-rights  and  other  privi- 
leges and  appurtenances  thereof,  and  on  said 
day  filed  in  the  registry  of  deeds  for  the  south- 
ern district  of  the  county  of  Middlesex,  a  de- 
scription of  the  land  so  taken,  sufficiently  ac- 
curate for  identification,  and  stated  the  pur- 
poses for  which  it  was  taken. 

Within  60  days  prior  to  October  18, 1873. 
in  compliance  with  said  Act,  the  defendant 
took  from  William  H.  Slocum  certain  parcels 
of  real  estate,  on  which  were  situated  raid 
dams  and  mills  known  as  Lewis'  or  Slocum's 
Mills,  and  all  the  other  water-rights  and  privi- 
leges and  appurtenances  thereof;  and  on  said 
day  filed  in  said  registry  of  deeds  a  description 
of  the  land  so  taken,  sufficiently  accurate  for 
identification,  and  stated  the  purpose  for  which 
it  was  taken. 

By  warranty  deed  with  full  covenants, 
dated  October  17, 1878,  and  recorded  February 
5,  1876.  William  H.  Slocum  conveyed  to  the 
defendant  town  the  land  taken  from  him,  with 
the  buildings  and  mill  privileges  thereon,  and 
all  the  rights,  easements,  privileges,  and  ap- 
purtenances thereto  belonging,  subject  to  the 
said  taking  of  said  land  by  the  grantee. 

The  mill  privilege  was  leased  for  several 
years  by  the  town  to  its  tenant,  and  used  for 
the  purpose  of  a  mill.  Prior  to  June  18, 1881, 
the  buildings  were  burned,  and  the  property 
has  not  since  been  used  as  a  mill,  and  had  been 
absolutely  abandoned  for  mill  purposes  prior 
to  that  date. 

Within  60  days  prior  to  November  26, 1875, 
in  compliance  with  the  provisions  of  said  Act, 
defendant  took  a  strip  of  land  20  feet  wide 
through  the  ridge  before  mentioned,  along  the 
southeastern  side  of  the  plaintiff's  land,  and 
all  the  water-rights  and  other  privileges  and 
appurtenances  of  the  land  so  taken;  and  on 
said  day  filed  In  said  registry  a  description  of 
the  land  so  taken,  sufficiently  accurate  for 
identification,  and  stated  the  purpose  for  which 
it  was  taken.  None  of  the  takings  or  the  deed 
of  Slocum  included  any  part  of  the  plaintiff's 
land,  but  one  of  the  pieces  so  taken  bounded 
on  his  land. 

The  defendant  dug  a  tunnel  or  artificial 
sluiceway  from  Sucker's  Brook  through  said 
ridge,  so  that,  when  the  tunnel  was  open,  the 
waters  of  Sucker's  Brook  would  be  divertal 
from  the  Great  Meadows,  and  carried  into  the 
town's  main  reservoir  on  the  east  of  the  ridge. 
When  the  tunnel  was  closed,  the  water  pur- 
sued its  original  channel  into  the  Great  Mead- 
ows. It  was  the  practice,  in  November  or  De- 
cember in  each  of  the  years  complained  of,  to 
close  the  tunnel  and  fill  the  Great  Meadows, 
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as  a  store  reservoir,  with  water  to  the  height 
of  Slocum'sdam,  and  then  to  open  the  tunnel, 
holding  back  the  water  on  the  meadows  by  a 
retaining  dam.  The  tunnel  was  always  open 
as  early  as  in  April,  and,  when  opened,  the 
plaintiff's  land  was  .'drained  before  May  1  in 
each  year. 

No  objection  was  made  to  the  sufficiency 
of  these  takings  or  to  the  correctness  of  the 
proceedings  under  the  statute. 

Plaintiffs  land,  consisting  of  about  16 
acres,  was  adjacent  to,  but  not  a  part  of,  the 
land  taken  by  the  town.  It  was  purchased  by 
him  Jane  18,  1881.  He  offered  evidence  tend- 
ing to  show  that  bis  land  was  flowed  from  No- 
Tember  or  December  to  April,  in  each  year,  by 
the  defendant's  dam  at  Slocum's  Mill;  that  his 
land  did  not  bear  as  good  hay  and  other  crops 
as  it  otherwise  would  have  done;  that  he 
burned  it  overand  cleaned  it  up,  cultivated  it, 
and  gathered  the  crops,  in  each  year,  but  at  a 
loss. 

The  plaintiff  claimed  that  his  land  had 
never  been  flowed  by  the  milldam  prior  to  the 
taking  by  the  town,  and  that  the  defendant, 
dace  its  takings  and  erections,  had  flowed  the 
waters  from  a  foot  to  a  foot  and  a  half  higher 
than  erer  prior  thereto;  and  he  offered  evidence 
tending  to  prove  this  claim. 

Defendant  contended  and  asked  the  court 
to  rule  that  this  action  could  not  be  maintained, 
and  that  plaintiff's  remedy  was  by  petition 
under  the  statute  of  1878. 

The  court  declined  so  to  rule,  and  instruct- 
ed the  jury  that,  upon  the  uncontroverted  or 
admitted  facts,  the  plaintiff  was  entitled  to  re- 
cover, and  said:  "I  instruct  you  that  the  de- 
fendants, by  their  deeds  and  acts  of  taking, 
acquired  no  rights,  as  against  the  plaintiff,  to 
flow  his  lands  described  In  his  declaration,  for 
the  purpose  of  supplying  the  inhabitants  of 
the  town  of  Arlington  with  water." 

At  plaintiff's  request  the  court  further  in- 
structed the  jury  :  '"That  if  by  the  deed  of  Wil- 
liam H.  Slocum  to  the  town,  dated  October  17, 
1878,  or  by  the  taking  by  the  town  against 
said  Slocum.  the  town  acquired  any  rights  to 
flow  the  land  now  owned  by  the  plaintiff,  all 
such  rights  ceased  upon  the  abandonment  and 
dtscon  tin  nance  of  the  mill  prior  to  June  18, 
1881,  and  that  any  such*  right  or  rights  did  not 
exist  in  or  over  the  plaintiff's  land  since  he 
has  been  the  owner  of  the  same." 

The  defendant  asked  the  court  to  rule  as 
follows,  viz.: 

"1.  This  action  cannot  be  maintained. 

"8.  This  action  cannot  be  maintained  for 
damage,  if  any,  by  flowage  from  dam  at  the 
tunnel  or  artificial  sluiceway  built  by  the  town. 

"8.  This  action  cannot  be  maintained  for 
any  act  done  by  town  under  the  authority  of 
the  Legislature. 

"4.  This  action  cannot  be  maintained  for 
damage,  if  any,  resulting  from  flowage  by  Slo- 
cum's dam,  nnless  the  town  has  authorized  the 
raising  of  said  dam,  and  has  raised  it  since  the 
taking  thereof  by  town. 

"5.  This  declaration  does  not  set  up  any  un- 
skillful or  negligent  exercise  of  the  powers 
granted  by  the  Legislature;  and  damage,  if 
any,  from  such  exercise  of  such  powers,  can- 
not be  recovered. 

"6.  If  the  jury  And  that  the  dam  at  Slocum's 
2  Mass. 


.  Arlington.  841 

Mills  has  been  raised  since  the  taking  thereof 
by  the  town  in  1878,  and  the  damages  to  the 
plaintiff's  land  have  been  caused  by  such  addi- 
tional height  of  the  dam,  this  action  cannot  be 
maintained. 

"7.  Under  the  taking  of  the  mills  and  dam 
therewith  connected,  and  the  subsequent  deed 
thereof  by  Slocum,  the  defendants  acquired 
the  right  to  flow  all  lands  that  could  be  flowed 
by  the  use  of  said  dam  as  then  erected  and 
maintained,  for  the  purposes  of  carrying  out 
the  intent  of  the  Acts  of  the  Legislature  au- 
thorizing such  taking,  without  filing  any  cer- 
tificate of  location  of  such  lands  flowed  at  any 
time  thereafter  in  the  registry  of  deeds." 

The  court  declined  to  give  any  of  said  in- 
structions except  the  fifth,  and  respecting  the 
fourth  and  sixth  instructed  the  jury  as  follows: 
"That  if  the  water  commissioners  or  other  offi- 
cers having  charge  of  this  matter  did  not  in- 
struct or  authorize  anybody  to  raise  that  dam 
above  the  height  at  which  it  was  maintained 
by  the  millowners;  but  yet,  if  the  persons 
who  made  the  alterations  upon  the  dam,  and 
acting  in  good  faith,  and  intending  to  conform 
to  their  instructions,  by  mistake  raised  the  dam 
to  a  greater  height  than  it  was  before,  and 
such  raising  was  unintentional  on  their  part, 
and  while  they  were  acting  in  good  faith,  still 
the  town  would  be  liable. 

The  plaintiff  contended  that  in  1876  Slo- 
cum's dam  was  raised  by  defendants,  and  that 
the  water  had  been  held  on  the  Great  Meadows 
and  adjacent  lands  at  a  greater  height  than  the 
millowner  had  a  right  to  hold  it;  and  the  jury 
was  asked  to  answer,  and  they  answered  in 
the  affirmative,  the  following  question: 

"8ince  July  1, 1881,  have  the  defendants  held 
waters  on  the  Great  Meadows  and  flowed  the 
lands  of  the  plaintiff  to  a  greater  extent  than 
the  millowners,  prior  to  the  taking  by  the  town, 
bad  a  right  to  hold  the  water  and  flow  the 
plaintiff's  land?" 

The  jury  returned  a  verdict  for  the  plain- 
tiff for  $600  damages.  The  defendant,  being 
aggrieved  by  said  rulings  and  refusals,  duly 
excepted  to  each  of  the  same. 

Messrs.  Samuel  J.  Elder  and  John  H. 
Hardy,  for  defendant: 

The  defendant  was  authorized  by  statute  to 
establish  its  system  of  waterworks,  to  take 
lands  and  water  rights,  to  erect  and.  maintain 
dams,  and  to  do  all  things  necessary  and  inci- 
dental to  the  maintenance  of  the  same. 

Stat.  1878,  chap.  242;  Stat.  1871,  chap.  246; 
Stat.  1870,  chap.  98. 

The  bill  of  exceptions  declares  "no  objec- 
tion was  made  to  the  sufficiency  of  the  takings, 
or  to  the  correctness  of  the  proceedings  under 
the  statute. "  The  declaration  does  not  claim, 
nor  the  evidence  disclose,  that  the  defendant 
was  liable  for  any  unskillful  or  negligent  ex- 
ercise of  the  powers  granted  by  the  Legisla- 
ture. The  simple  issue  is  therefore  presented, 
whether  the  acts  of  the  defendant  were  justi- 
fied by  the  authority  of  the  statute,  and  were 
in  conformity  with  that  authority. 

It  requires  neither  argument  nor  authorities 
before  this  court  to  sustain  the  proposition  that 
the  statute  remedy  provided  for  the  benefit  of 
parties  claiming  damages  under  legislative 
Acts  of  eminent  domain  must  be  strictly  pur- 
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sued,  to  the  exclusion  of  the  action  of  tort  or 
trespass  at  common  law. 

Smith  v.  Drew,  5  Mass.  514;  Boston  v.  Shaw, 
1  Met.  189;  Tower  v.  Boston,  10  Cush.  380. 

There  may  be  a  taking  of  water-rights  un- 
der the  statute  without  necessarily  filing  a 
location  of  the  lands  affected  by  such  water- 
rights,  in  the  registry  of  deeds.  Filing  the  lo- 
cation is  simply  evidence  of  such  taking. 

Northborough  v.  County  Comrs.  188  Mass. 
268;  Moore  v.  Boston,  8  Cush.  274. 

The  difference  between  the  statute  author- 
izing the  defendant  to  act  in  this  case,  and  the 
statutes  from  which  arise  the  decisions  in  sup- 
port of  the  plaintiff's  view  of  this  action,  re- 
gards the  precision  of  the  description  required 
in  these  various  statutes  to  be  filed  with  the 
location  in  the  registry  of  deeds. 

Wilson  v.  Lynn,  119  Mass.  174;  Stat.  1871, 
chap.  218.  §  2. 

"The  mayor  *  «  »  shall,  within  60  days 
after  taking  any  of  the  land  aforesaid,  file  in 
the  registry  of  deeds  *  *  *  a  description  there- 
of'sufficiently  accurate  for  identification. "  In 
that  case  the  city  was  authorized  to  take  the 
waters  and  water-rights  of  Breed's  Pond  and 
lands  not  exceeding  5  rods  around  the  margin 
of  said  pond.  An  attempt  had  been  made  to 
take  the  land  actually  damaged.  The  boun- 
daries of  the  land  were  not  identified  by  the 
description.  No  question  of  water-rights  was 
considered  in  the  decision.  The  statute  did 
not  seem  to  require  that  such  water-rights 
should  be  particularly  described  in  the  loca- 
tion filed  in  the  registry. 

Wamesit  Power  Co.  v.  Allen,  120  Mass.  352; 
Stat.  1846,  chap.  167,  §  1. 

"The  city  of  Boston  shall,  within  60  days 
from  the  time  they  shall  take  any  lands  or 
ponds  or  streams  of  water  for  the  purposes  of 
this  Act,  file  in  *  *  *  the  registry  of  deeds 
*  *  *  a  description  of  the  lands,  ponds,  or 
streams  of  water  so  taken,  as  certain  as  is  re- 
quired in  a  common  conveyance  of  lands." 
By  the  terms  of  this  Act  a  definite  description 
of  the  water  rights  taken  was  required.  In 
the  above  case  no  such  description  was  filed. 

Lund  v.  New  Bedford,  121  Mass.  286. 

The  taking  of  water-rights  in  this  case  was 
affected  by  the  erection  and  maintenance  of 
the  dam.  The  evidence  of  such  taking  suffi- 
ciently appeared  to  the  owners  of  the  lands 
above  said  dam  which  might  be  affected  by 
water  raised  to  the  height  of  said  dam.  We 
claim,  therefore,  no  other  description  was  re- 
quired by  the  statute  as  evidence  of  such  tak- 
ing. 

Dwight  Printing  Co.  v.  Botton,  122  Mass.  586: 
Daniels  v.  Citizens  Sav.  Inst.  127  Mass.  584. 

All  water-rights  taken  with  said  mill  privi- 
lege and  dam,  and  appurtenant  thereto,  are  de- 
scribed sufficiently  to  show  that  rights  of  flow- 
age  over  the  plaintiff's  land  were  taken. 

Northborough  v.  County  Comrs.  188  Mass. 
268;  Martin  v.  Oleason,  189  Mass.  188. 

The  raising  of  a  head  of  water  by  a  dam  to 
drive  a  mill  constitutes  a  mill  privilege.  A 
grant  of  land  bounding  on  or  near  a  pond,  re- 
serving the  mill  or  water  privilege,  retains  a 
reservation  of  the  right  of  flowing  those  lands 
so  far  as  it  has  been  usual  to  flow  them  for  the 
use  of  the  mill.  This  has  been  the  construc- 
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tion  of  a  deed  with  reservation  of  a  "mill  privi- 
lege." 

Pettee  v.  Hawes,  18  Pick.  824;  Richardson  r. 
Bigelow,  15  Gray,  154;  MerrUt  v.  Morse,  108 
Mass.  270;  Howard y.  Bates,  8  Met.  484;  Mom 
v.  Marshall,  18  Allen,  288. 

By  such  taking  and  location,  added  to  the 
deed  of  Slocum,  the  defendant  had  acquired 
certain  fixed  and  established  rights  over  the 
lands  now  owned  by  the  plaintiff.  The  extent 
of  such  dominant  easement  acquired  by  the 
defendant  could  be  shown  as  clearly  in  1878 
as  in  1881.  It  could  be  measured  as  fully  as 
the  right  of  the  millowner  could  have  been  de- 
termined under  the  Mill  Acts. 

Brady  v.  Blacldnton,  118  Mass.  288. 

The  descriptions  in  the  takings  and  deed 
merely  define  the  rights  taken  by  the  defend- 
ant. The  dam  as  then  taken,  constructed, 
and  since  maintained,  was  capable  of  causing 
the  damage  claimed  by  the  plaintiff.  The  de- 
fendant disclaims  that  it  has  taken  or  used  the 
said  dam  as  a  milldam  or  flowed  the  plaintiff's 
land  under  the  Mill  Act;  but  it  claims  that,  by 
such  takings  and  descriptions  filed  therewith, 
the  water-rights  taken  were  defined  and  de- 
scribed by  the  extent  of  the  mill  privilege  as 
previously  maintained.  By  such  acts  of  emi- 
nent domain,  all  prescriptive  rights  of  owners 
of  lands  above  the  dam,  relative  to  the  time  of 
flowing  their  lands,  and  all  rights  to  the  use  of 
said  mill  for  mill  purposes,  inconsistent  with 
the  rights  of  the  town  for  public  use,  were  ex- 
tinguished. No  reservations  inconsistent  there- 
with could  have  been  implied  or  retained  with- 
out express  words  in  behalf  of  such  former 
owners  of  lands  or  of  rights  affected. 

Earn  v.  Salem,  100  Mass.  850;  Ipswich  JNb 
v.  County  Comrs.  108  Mass.  868. 

A  remedy  for  damages  suffered  by  the  law- 
ful erection  of  a  dam  upon  lands  taken  and 
held  by  the  defendant  is  provided  in  §  4  of 
said  Act.  The  damage  is  described  separately 
from  the  damage  caused  by  the  taking  of  lands, 
water-rights,  etc.  The  same  rule  should  apply 
to  this  particular  damage  as  would  be  applied 
to  the  maintenance  of  a  dam  under  the  Mill 
Acts.  The  remedy  prescribed  in  this  section 
clearly  applies  to  all  lands  in  any  way  af- 
fected by  the  use  of  said  dam.  It  would  ap- 
ply in  the  same  manner  to  the  use  and  main- 
tenance of  the  dam  after  the  change  in  its 
height  in  1876,  as  found  by  the  jury.  Any 
other  construction  of  the  Act  would  render  de- 
fendants in  similar  cases  liable  to  actions  of 
tort  for  an  indefinite  period,  from  owners  of 
lands  or  mills  below  a  dam  upon  the  same 
stream,  for  every  slight  change  thereof,  and 
even  for  the  maintenance  of  the  dam  itself.  To 
protect  themselves  from  such  an  application 
of  this  rule,  municipal  corporations  would  be 
compelled  to  describe  in  their  location  all  such 
property  below  the  dam  thus  taken  upon  the 
stream. 

Stowell  v.  Flagg,  11  Mass.  864;  Stevens  t. 
Middlesex  Canal,  12  Mass.  468;  Heard  v.  Mid- 
dlesex Canal,  5  Met.  81;  Brady  v.  Blackinto*, 
supra. 

No  action  of  tort  can  be  maintained  for  dam- 
ages caused  by  the  act  of  the  defendant  under 
statute  authority.  The  rights  affected  and 
servient  easements  created  by  the  erection  and 
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maintenance  of  the  dam,  or  the  increase  of  its 
height,  could  have  been  shown  by  mathemati- 
cal proof  within  three  years  from  such  taking 
•or  change.  The  provisions  of  the  statute  are 
broad  enough,  and  the  decisions  of  this  court 
are  sufficient,  to  sustain  the  exclusive  remedy 
under  the  statute  for  damages  to  adjacent 
lands  not  directly  taken  for  waterworks. 
Much  more  forcibly  should  this  exclusive  rem- 
edy be  applied  in  the  case  of  water-rights  and 
easements  taken  in  and  over  the  plaintiff's 
lands,  clearly  defined,  for  which  damages  can 
he  properly  assessed. 

Dodge  v.  Essex  County  Contra.  8  Met.  882; 
€oU  v.  County  Comrs.  2  Gray,  382;  Tomer  v. 
Button,  10  Cush.  235;  Spaulding  v.  Arlington, 
128  Mass.  402;  Hull  v.  Westjuld,  188  Mass.  488; 
Dam  T.  New  Bedford,  183  Mass.  540;  Briekstt 
v.  Haverhill  Aqueduct  Co.  142  Mass.  804,  New 
Eng.  Rep.  818. 

Heart.  Charles  Robinson,  J.  O.  Teele, 
and  George  A.  Blaney,  for  plaintiff: 

Upon  the  absolute  abandonment  of  the  prop- 
erty for  mill  purposes,  the  right  to  flow  ceased; 
and  the  owners  were  liable  at  common  law  for 
damages  occasioned  by  a  subsequent  flowing, 
even  if  the  dam  had  not  been  raised. 

Baird  v.  Hunter,  12  Pick.  556;  Fitch  v.  Ste- 
ven*, 4  Met.  428;  Hill  v.  Sayles,  12  Met.  142; 
Springfield  v.  Connecticut  R.  R.  Co.  4  Cush.  71; 
lmlay  v.  Union  Br.  R.  R.  26  Conn.  255;  Cooley, 
Const.  Lim.  682  et  icq.;  Gould,  Waters,  §§  348, 
849. 

The  description  required  by  Acts  1878,  chap. 
242,  §  3,  and  duly  filed,  was*  conclusive  upon 
the  defendant  and  all  other  parties  affected  by 
it.  Under  the  plea  of  justification  the  burden 
was  on  the  defendant;  and,  not  having  shown 
a  taking  of  plaintiff's  land,  or  a  right  to  flow  it 
as  it  was  subsequently  flowed  by  them,  their 
justification  fails. 

Hazen  v.  Boston  <fe  M.  R.  R.  2  Gray,  580; 
Wilton  v.  Lynn,  110  Mass.  174;  Wameait  Power 
Co.  v.  Allen,  120  Mass.  352;  Lund  v.  New  Bed- 
ford. 121  Mass.  286;  Hamor  v.  Bar  Harbor 
Water  Co.  1  New  Eng.  Rep.  601. 

The  injury  done  to  the  plaintiff's  land  was 
not  incidental  to  the  proper  and  necessary  con- 
struction of  the  waterworks, — a  temporary 
flowage  for  construction  purposes,— but  was  the 
result  of  a  scheme  or  plan  for  procuring  a  per- 
manent supply  of  water  beyond  that  which  the 
dam,  pond,  and  supply  basin  would  otherwise 
hold ;  and  therefore  the  cases  of  Dodge  v.  County 
Comrs.  3  Met.  880';  Tower  v.  Boston.  10  Cush. 
235;  Davis  v.  New  Bedford.  188  Mass.  540;  Wil- 
son v.  New  Bedford,  108  Mass.  261;  Drew  v. 
WtUfidd,  124  Mass.  461;  Hand  v.  Brookline, 
126  Mass.  824,  and  Hull  v.  Westfield,  138  Mass. 
438,  where  the  damages  were  incidental  to  the 
proper  construction  of  the  main  work  under- 
taken, do  not  apply. 

What  was  Slocum's  right?  It  certainly  was 
not  an  easement  or  an  interest  or  right  in 
plaintiff's  land. 

LoweU  v.  Boston,  111  Mass.  467. 

So  far  as  can  be  learned  from  the  bill  of  ex- 
ceptions, it  was  a  right  to  flow,  under  the  Mill 
Acts,  which  right  ceased  on  a  discontinuance 
of  its  exercise  for  that  purpose;  and  for  the 
purposes  of  this  case  it  is  immaterial  whether 
the  right  was  acquired  by  prescription  or  not. 
Jackson  v.  Harrington,  2  Allen,  244. 
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The  case  docs  not  show,  indeed,  that  any 
right  to  flow  the  plaintiff's  land  existed  by  pre- 
scription ;  for  his  land  waa  not  a  part  of  the 
Great  Meadows. 

Was  it  competent  for  the  town  to  take  the 
right  to  flow  for  mill  purposes,  and  change  it 
into  a  right  to  flow  for  the  purposesof  a  storage 
basin  for  the  public?  The  former  is  a  private 
right,  for  which  no  compensation  is  ever 
awarded  by  the  public  (Murdoch  v.  Stickney,  8 
Cush.  118),  and  differs  in  all  its  essential  ele- 
ments from  the  latter,  which  rests  wholly  up- 
on the  law  of  eminent  domain.  The  former 
may  be  interfered  with  by  the  owner  by  the 
building  of  dikes  or  embankments;  but  such 
interference  with  the  latter  might  defeat  the 
whole  purpose  of  the  taking. 

If  it  be  conceded  that  the  right  to  flow  for 
mill  purposes  may  be  taken  for  a  public  use, 
and  the  use  thus  changed,  still  it  must  appear 
affirmatively  that  the  superior  right  was  intend- 
ed to  be  taken,  and  the  new  use  exercised,  so 
that  the  party  to  be  affected  by  it  could  apply 
for  his  damages  under  the  statute;  otherwise 
he  would  have  no  notice. 

Springfield  v.  Connecticut  R.  R.  R.  Co.  4  Cush. 

Evidence  of  such  taking  and  intent  is  wholly 
wanting  in  this  case,  for  the  town  took,  in 
terms,  only  the  rights  of  a  millowner. 

In  case  of  doubtful  or  ambiguous  language 
as  to  property  or  rights  of  property  taken,  the 
presumption  is  in  favor  of  the  owner  of  the 
land. 

Clover  v.  Boston,  14  Gray,  282;  Wilson  v. 
Lynn,  110  Mass.  174. 

The  act  of  raising  the  dam  cannot  be  con- 
strued as  a  new  taking:  (1)  because  the  defend- 
ant does  not  justify  under  it:  and  (2)  because 
no  certificate  of  taking  was  filed  as  the  statute 
required. 

Wamesil  Power  Co.  v.  Allen,  120  Mass.  852. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  for  flowing  the  plain- 
tiff's land.  The  defendant  justifies  under  Stat. 
1873,  chap.  242,  and  earlier  Acts,  authorizing 
it  to  take  lands  for  waterworks,  etc.,  and  cer- 
tain takings  in  pursuance  of  the  statute.  As 
usual,  the  Act  requires  a  description  of  the 
land  taken  to  be  filed  in  the  registry  of  deeds; 
and  if  this  condition  applies  to  lands  flowed, 
and  was  not  complied  with,  the  defendant's 
act  was  a  trespass.  Wilson  v.  Lynn,  110  Mass. 
174;  Wameait  Power  Co.  v.  Allen,  120  Mass.  852; 
Lund  v.  New  Bedford,  121  Mass.  286;  Warren 
v.  Spencer  Water  Co.  148  Mass.  0.  3  New  Eng. 
Rep.  111.  The  description  filed  did  not  in- 
clude the  plaintiff's  land,  but  did  include  land 
on  which  there  was  a  dam  and  mill  privilege 
capable,  we  will  assume,  of  flowing  it. 

The  first  argument  for  the  defendant,  in 
logical  order,  is  that  the  right  to  maintain  a 
dam  for  the  purpose  of  a  water  supply  is  no 
more  an  interest  in  land  which  the  dam  may 
have  caused  to  be  flowed  than  a  similar  right 
under  the  Mill  Acts,  which  has  been  declared 
not  to  be  an  interest  in  such  lands  (Lowell  v. 
Boston,  111  Mass.  454,  468,  and  cases  cited); 
that  the  statute  only  requires  a  description  to 
be  filed  of  lands, some  interest  in  which  is  taken, 
and  therefore  does  not  require  a  description  of 
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lands  merely  liable  to  be  flowed;  that  §  4  pro- 
vides a  remedy  for  damage  caused  by  the 
erection  of  a  dam  as  well  when  the  damage 
does  not  amount  to  a  taking  of  land  as  when  it 
does;  and  that  this  remedy  is  exclusive. 

But  we  are  of  opinion  that  the  right  to  main- 
tain a  dam,  under  the  Act  before  us,  in  such 
a  way  as  to  flow  other  land,  unless  dammed 
against, — supposing  the  owner  of  the  flowed 
land  to  have  the  right  to  protect  it,— is  an  ease- 
ment over  or  interest  in  such  land.  Even  un- 
der the  Mill  Act  this  is  the  law,  where  the 
damage  has  been  paid  in  gross  (Isele  v.  Arling- 
ton Five  Cents  8av.  Bank,  185  Mass.  142);  and 
there  can  be  no  doubt  that  it  is  so  in  other 
cases.  See  Smith  v.  Langncald,  140  Mass.  205, 
1  New  Eng.  Rep.  449.  The  Act  of  1878  con- 
templates a  payment  in  gross.  The  provision 
in  §  4  for  filing  a  petition  within  three  years 
from  the  sustaining  of  damages  does  not  mean 
that  a  new  petition  is  to  be  filed  every  time 
that  the  plaintiff's  land  is  flowed,  the  height 
of  the  dam  remaining  unchanged.  If  the  right 
in  question  is  an  interest  in  the  land  flowed,  it 
is  land.within  Stat.  1878.  chap.  242,  §  8  (Pub. 
Stat.  chap.8,§3;  chap.  12).  And  the  defendant, 
in  order  to  justify  under  the  statute  and  con- 
fine the  plaintiff  to  his  statutory  remedy,  must 
have  filed  a  description  of  the  land  flowed. 
See  Hazen  v.  Boston  &  W.  R.  R.  2  Gray,  574, 
580. 

The  second  argument  is  that  the  land  flowed 
was  d  esc  r i  bed .  Northborough  v .  Con  nip  Comrs. 
188  Mass.  268,  was  cited  for  the  propositions 
that  a  description  of  land  affected  by  the  tak- 
ing of  a  water-right  need  not  be  filed;  and  that, 
by  taking  and  fifing  a  description  of  the  dam, 
the  defendant  took  and  described  the  right  to 
flow  the  neighboring  lands  at  least  to  the  height 
possible  with  the  dam  as  it  was.  But  the 
case  has  no  application  to  rights  of  flowage. 
There  the  water  above  a  certain  dam  was  taken 
and  described,  and  it  was  held  that  the  descrip- 
tion covered  the  water-rights  interfered  with  be- 
low the  dam,  the  only  interference  with  those 
rights  being  the  withdrawal  of  the  water  de- 
scribed. But  it  can  no  more  be  held  that  to 
take  and  describe  a  dam  which  is  merely  ca- 
pable of  flowing  adjoining  land  is  either  to  take 
or  to  describe  the  adjoining  land  than  that  to 
maintain  such  a  dam  for  twenty  years  would 
gain  a  right  to  flow  the  land  which  it  was  ca- 
pable of  flowing,  unless  it  actually  flowed  it. 
See  Lawrence  v.  Fairhaven,  6  Gray,  110,  119; 
Ray  v.  Fletcher,  12  Cush.  200,  208;  Horner  v. 
StiUweU.  6  Vroom,  807;  Daniel  v.  Citizens  8av. 
Inst.  127  Mass.  584,  536.  Even  if  the  plaintiff's 
land  was  flowed  by  the  dam  as  soon  as  the 
dam  was  taken,  and  such  flowing  amounted  to 
a  taking  of  the  plaintiff's  land,  that  fact  would 
not  enlarge  the  purport  of  a  description  of  the 
dam,  or,  more  accurately,  of  the  land  on  which 
the  dam  stood,  or  make  it  a  description  of  the 
land  flowed.  We  are  assuming,  of  course, 
for  the  moment,  that  the  right  to  flow  the 
plaintiff's  land  was  not  already  attached  to 
the  dam  by  previous  dealings  independent  of 
the  taking. 

There  was  attached  to  the  dam  and  mill 
privilege  a  prescriptive  right  to  flow  what  were 
known  as  the  Great  Meadows,  between  Septem- 
ber and  May,  to  a  certain  height.  We  will  as- 
sume that  the  fact  that  this  right  was  used  in 
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connection  with  a  mill  did  not  confine  it  to  use 
for  mill  purposes,  but  that,  as  against  the  plain- 
tiff, it  was  a  general  right  to  flow.  The  de- 
fendant took  and  described  "all  the  water- 
rights  and  other  privileges  and  appurtenances" 
of  the  land  on  which  the  dam  stood.  We  as- 
sume that  this  covered  the  prescriptive  rights 
attached  to  the  dam.  But  it  was  not  a  taking 
of  any  rights  from  the  plaintiff,  but  only  of 
rights  which  Slocum.the  owner  of  the  dam,  had 
gained  from  the  plajntiff  at  an  earlier  day.  It 
was  not  a  taking  or  description  of  a  right  to 
flow  beyond  the  point  to  which  Slocum  was 
entitled  to  do  so.  The  jury  found  specially 
that  the  defendant  had  flowed  the  plaintiff's 
land  to  a  greater  extent  than  the  millownere 
bad  a  right  to  before  the  taking  by  the  town. 
The  plaintiff's  right  of  action  is  established  by 
this  finding.  For  it  is  plain  that  the  same  rea- 
soning which  shows  that  a  description  of  all  the 
lands  flowed  must  have  been  filed,  if  the  de- 
fendant got  no  rights  from  Slocum,  also  shows 
that  a  description  must  be  filed  of  lands  flowed 
which  were  not  covered  by  Slocum's  right. 
The  case  is  not  like  those  where  all  the  water 
of  a  stream  is  taken  in  the  first  instance,  al- 
though only  a  part  of  it  is  actually  withdrawn. 
Worcester  Gas  Light  Co.  v.  County  Comrs.  188 
Mass.  289,  291. 

The  defendant's  argument  is  confined  to  the 
general  question  of  the  plaintiff's  right  to  main- 
tain this  action.  That  we  have  disposed  of. 
Our  only  doubt  has  been  on  the  question  of 
damages,  which  was  not  argued.  The  bill  of 
exceptions  is  obscure  as  to  some  of  the  facta 
bearing  on  this  point  We  do  not  gather  with 
certainty  that  the  right  of  flowage,  although 
abandoned  for  mill  purposes,  was  abandoned 
altogether,  as  the  jury  was  instructed:  but  as 
there  is  no  evidence  disclosed  that  Slocum's 
prescriptive  right  of  flowage  extended  to  the 
plaintiff's  land,  we  do  not  think  that  we  are 
warranted  in  ordering  a  new  trial  on  that 
ground. 

Exception*  overruled. 


IMPORTER8  AND  TRADERS  NATION- 
AL BANK  of  New  York 
v. 

Fayette  SHAW  et  al. 

1.  Notice  to  an  indorser  of  the  nonpay- 
ment of  a  note,  sent  to  the  proper  ad- 
dress of  the  indorser  when  the  note 
was  issued,  is  sufficient  to  charge  him, 
although,  intermediate  that  time  and 
the  maturity  of  the  note,  he  has  changed 
his  place  of  residence,  if  the  holder  has 
no  notice  or  knowledge  of  the  change. 

2.  Such  holder  can  not  be  affected  by 
the  knowledge  of  or  the  results  of  in- 
quiries made  by  his  agents  to  make 
demand  of  the  maker,  who  were  not 
also  his  agents  to  give  notice  to  the 
indorser. 

8.  Where  the  assignee  of  the  in- 
dorser continued  the  business  of  the 

latter  at  the  same  place  where  he  had 
carried  it  on,  in  the  settlement  of  his  af- 
fairs, and  such  place  was  used  for  pre- 
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seating  notices  of  protest  to  such  in- 
dorser;  and  he  knew  that  such  notices 
were  given  to  him  there,  and  were  re- 
ceived and  kept  by  his  assignee,  it  may 
be  inferred  that  the  assignee  had  au- 
thority from  the  indorser  to  receive 
each  notices  sent  to  him  there;  and 
such  inference  will  not  be  weakened  by 
tbe  fact  that  the  indorser  avoided  tak- 
ing the  notices  from  the  assignee,  or  giv- 
ing him  any  instructions  in  regard  to 
them. 

(Suffolk  Filed  May  9, 1887.) 

|N  defendants'  exceptions.  Overruled. 
Action  of  contract  against  defendants  as 
indoraers  of  certain  promissory  notes.  Trial  in 
tbe  Superior  Court  before  Pitman,  J. ,  without  a 
jury.  Tbe  court  found  for  plaintiff,  and  de- 
fendants alleged  exceptions. 

The  facts  and  questions  raised  appear  from 
the  opinion. 

Messrs.  J ohn  C.  Lane  and  William  Web- 
ster, for  defendants : 

Voluntary  assignees  are  not  general  agents, 
sad  have  no  authority  to  receive  notices  to 
charge  their  assignors  as  indoraers. 

Haute  v.  Vinton  County  Nat.  Bank,  48  Ohio 
81.846. 

This  point  is  likewise  proved  by  the  cases 
deciding  that  demand  made  upon  a  voluntary 
assignee  of  the  maker  of  a  promissory  note,  or 
at  tbe  maker's  place  of  business  then  occupied 
bv  tbe  assignee,  is  not  a  sufficient  demand  to 
charge  an  indorser. 

Armttrong  v.  Thurston,  11  Md.  148;  Bene- 
dict v.  Cage,  5  Duer.  226. 

Notice  to  an  assignee  in  bankruptcy  is  not 
sufficient  to  bind  an  indorser,  and  a  fortiori  is 
not,  to  bind  a  voluntary  assignee. 

The  statements  of  tbe  text-book  writers  as  to 
the  sufficiency  of  notice  to  an  assignee  in  bank- 
ruptcy are  conflicting,  and  are  rested  upon 
cases  in  which  this  particular  point  was  not 
adjudged. 

The  decisions  show  that  notice  to  the  bank- 
rupt Is  in  all  cases  sufficient.  It  would  seem, 
therefore,  that  notice  to  the  assignee  cannot 
be.  To  hold  otherwise  would  be  to  hold  that 
there  were  two  persons  at  the  same  time  to 
whom  notice  might  be  given. 

Byles  says:  "If  the  drawer  of  a  bill  be- 
come bankrupt,  notice  must  nevertheless  be 
given  to  him,  whether  a  trustee  have  been  ap- 
pointed or  not." 

Byles,  Bills,  7th  ed.  §  294,  citing:  Ex  parte 
Baker,  L.  R.  4  Ch.  Div.  795;  Ex parte  Moline,  19 
Ves.  216;  Rhode  v.  Proctor,  4  Barn.  &  C.  517; 
Ex  parte  Johnson,  8  Dea.  &  C.  488;  Ex  parte 
Chappie,  3  Mont.  &  A.  490. 

The  foregoing  cases  have  been  variously 
cited,  and  opposite  conclusions  drawn  from 
them. 

Ex  parte  Baker,  supra,  actually  decides  that 
notice  to  the  bankrupt  himself  is  in  all  cases 
sufficient,  even  though  his  assignees  are  ap- 
pointed. 

Ex  parte  Moline,  tupra,  decides  that  notice 
to  the  bankrupt  before  his  assignees  are  ap- 
pointed is  sufficient. 

In  the  other  three  cases  the  estate  was  held 
discharged  for  want  of  any  notice. 
2  Mass. 


In  Rhode  y.  Proctor,  and  in  Ex  parte  Johnsdn, 
supra,  the  bankrupts  bad  left  their  homes,  and 
their  houses  were  in  possession,  either  of  the 
messenger  or  of  the  bankrupt's  family,  and  the 
court  held  that  notice  should  have  been  left 
there. 

Sir  George  Rose,  in  Ex  parte  Johnson,  tupra 
(p.  688).  thus  negatives  the  idea  that  there  is 
any  need  of  giving  any  notice  to  a  voluntary 
assignee:  "Suppose  assignees  of  a  trader,  of 
his  property  on  trust  to  pay  his  debts,  could 
they  refuse  payment  because  notice  of  dis- 
honor bad  not  been  given  tbem?  Surely  not." 

In  Ex  parte  Baker,  tupra  (p.  797),  James,  L. 
J.,  said:  "No  case  has  been  cited  to  us  in 
which  it  has  been  actually  decided  that  notice 
of  dishonor  must  be  given  to  tbe  assignee  of  a 
bankrupt  drawer  of  a  bill  of  exchange.  Ap- 
parently there  are  two  or  three  dicta  which 
seem  to  imply  that,  and  it  is  said,  in  Mr.  Jus- 
tice  Byles'  book,  that  perhaps  the  notice  ought 
to  be  given  to  tbe  assignees.  That  is  the  ut- 
most." Also  (p.  798):  "It  does  not  seem  to 
me  that  any  good  reason  can  be  suggested  why 
the  holder  of  a  bill  should  give  notice  of  dis- 
bonor to  anyone  but  tbe  persons  whose  names 
he  finds  upon  the  bill." 

An  attorney  at  law  is  not  general  agent  to 
receive  notice  of  dishonor  in  behalf  of  his 
client.  His  merely  being  the  attorney  at  law 
of  the  principal  will  not  be  sufficient,  for  he 
is  not.  virtute  officii,  entitled  to  receive  notice. 

Btory,  Prom.  N.  7th  ed.  §  809;  2  Dan.  Neg. 
Inst.  8d  ed.  §  998;  Crosse  v.  Smith.  1  M.  & 
8.  545:  Louisiana  State  Bank  v.  Ellery,  4 
Mart.  N.  8.  (La.)  87. 

Besides,  in  this  case,  the  notices  were  not 
directed  so  as  to  be  received  by  the  attorney. 
To  bind  by  service  on  tbe  attorney,  the  notices 
should  have  been  sent  to  the  attorney. 

After  making  the  assignments,  the  Shaws 
had  no  place  of  business  in  Boston. 

The  plaintiff  did  not  use  due  diligence. 

Tbe  Revere  Bank  and  the  notary  were  agents 
for  the  plaintiff,  and  their  laches  is  attributa- 
ble to  the  plaintiff. 

Porter  v.  Judton,  1  Gray,  175;  Wheeler  v. 
Field,  6  Met.  290,  295;  Granite  Bank  v.  Ayert, 
16  Pick.  892. 

l/essrs.Hutchins  &  Wheeler.for  plaintiff: 

The  notices  sent  by  the  plaintiff  from  New 
York  in  season  to  go  to  Boston  by  the  next 
mail  after  the  plaintiff  had  received  notice  of 
the  dishonor  of  the  notes  were  sufficient  in 
point  of  time. 

The  duty  of  the  notary,  and  of  the  Boston 
bank  which  held  the  notes  for  collection,  was 
simply  to  notify  the  plaintiff,  the  last  indorser. 
This  was  done  in  due  season,  as  the  notices 
were  sent  by  the  notary  on  the  afternoon  of 
the  same  days  the  notes  fell  due. 

It  is  usual  for  the  bolder  of  dishonored  pa- 
per, whether  it  be  held  by  him  for  value  or 
for  collection,  to  notify  tbe  last  indorser,  and 
to  enclose  notices  to  him,  to  be  by  him  sent  to 
the  prior  indorsere;  and  if  tbe  last  indorser 
forwards  the  notices  so  received  to  the  prior 
indorsere  by  the  next  mail,  this  is  sufficient 
notice  to  tbem. 

First  Nat.  Bank  v.  Smith.  182  Mass.  227; 
West  River  Bank  v.  Taylor,  84  N.  Y.  128;  True 
v.  CoVint,  8  Allen,  488. 

499 


Digitized  by 


Google 


846 


New  England  Reporter — Sup.  Jud.  Ct.  op  Massachusetts. 


Mat, 


It  is  Dot  necessary  to  state  in  the  address  the 
particular  street  or  number. 

True  v.  Collins,  8  Allen,  488. 

In  a  recent  case,  Bank  of  America  v. 
Shaw,  an  action  brought  against  these  same 
defendants  and  where  the  same  defense  was  in- 
terposed, it  was  held  that  No.  268  Purchase 
Street  was  the  proper  place  to  which  to  ad- 
dress a  notice  of  dishonor. 

Bank  of  America  v.  Shaw,  142  Mass.  290,  2 
New  Eng.  Rep.  572. 

When  the  place  of  business  of  an  indorser 
is  not  his  place  of  residence,  notice  given  at 
either  is  sufficient. 

Pub.  Stat.  chap.  77,  §  16;  Berridge  v.  Fitz- 
gerald, L.  R.  4  C.  P.  689. 

In  this  case  it  should  be  borne  in  mind  that 
here  the  indorser  was  a  partnership;  and  in 
such  case  a  notice  at  the  place  of  business,  if 
there  is  one.  is  plainly  the  better. 

Bank  of  America  v.  Shaw,  142  Mass.  290, 298, 
2  New  Eng.  Rep.  572. 

It  has  been  held  that  notice  to  a  trustee,  un- 
der a  general  assignment  of  the  property  of  an 
indorser  for  the  benefit  of  creditors,  is  sufficient 
to  charge  the  indorser  (Callahan  v.  Bank  of 
Kentucky,  82  Ky.  281);  and  the  decision  rests 
upon  the  ground  that  the  assignee  is  a  general 
agent,  ana  as  such,  notice  to  him  is  notice  to 
the  principal. 

It  has  also  been  held,  in  cases  where  the  in- 
dorser was  a  partnership,  that  if  the  notice  of 
dishonor  be  received  by  an  agent  appointed  to 
liquidate  the  affairs  of  the  firm,  it  is  sufficient 
to  charge  the  indorsers. 

Fassin  v.  Hubbard,  55  N.  Y.  465;  Bliss  v. 
Nichols,  12  Allen,  448. 

But  whether  or  not  Boston  was  the  proper 
place  to  which  a  person  having  knowledge  of 
all  the  facts  should  send  a  notice  of  dishonor, 
all  that  was  required  of  the  plaintiff,  a  New 
York  bank,  was  the  exercise  of  reasonable  care 
and  diligence  in  giving  notice. 

Chouteau  v.  Webster,  6  Met.  1. 

At  the  time  plaintiff  took  the  notes,  its  of- 
ficers were  correctly  informed,  by  reliable 
sources  of  information,  that  the  defendants' 
address  was  Boston,  and  that  they  there  did 
business.  The  notes  were  all  dated  and  made 
payable  in  Boston;  and  at  the  time  the  notes 
matured  the  officers  of  the  plaintiff  bank  be- 
lieved that  the  indorsers  did  business  and  lived 
in  Boston.  The  plaintiff  had  received  a  copy 
of  the  assignment  to  Wyraan,  but  there  is  no 
evidence  that  they  knew  that  Boston  had  ceased 
to  be  the  proper  place  to  address  them,  if  such 
was  the  fact.  If  an  indorser  changes  his  ad- 
dress after  the  note  is  made  and  indorsed,  no- 
tice sent  to  the  former  address  is  sufficient,  un- 
less the  holder  has  knowledge  of  the  change  of 
address. 

Bank  of  Utica  v.  Phillips,  8  Wend.  408;  Bow- 
land  v.  Rowe,  48  Conn.  482;  McMurtrie  v.  Jones, 
8  Wash. C.Ct.  206;  Beier  v.  Strauss,  54  Md.  278; 
89  Am.  Rep.890;  Bequa  v.  Collins,  51  N.  Y.  144. 

Whether  or  not  the  notary  practicing  in  Bos- 
ton knew,  or  should  have  known,  that  Shaw's 
domicile  was  Newton,  and  his  actual  abiding 
place  Montreal,  is  immaterial,  as  it  was  not 
part  of  his  duty  to  give  notice  to  the  8haws 
(Phipps  v.  MUlbury  Bank,  8  Met.  79);  and  in 
attempting  to  give  notice  to  the  Shaws,  he  was 
going  beyond  his  duty,  and  in  so  doing  is  not 
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to  be  treated  as  their  agent  (Church  v.  Barters, 
9  Pick.  547). 

W.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  against  Fayette  Shaw  and 
Brackley  Shaw,  as  copartners  under  the  name 
of  F.  Shaw  &  Brothers,  as  indorsers  of  prom- 
issory notes.  No  service  was  made  on  Brack- 
ley  Shaw,  who  was  out  of  the  Commonwealth, 
and  the  action  proceeded  against  Fayette  Shaw 
alone.  Due  demand  was  made  upon  the  mak- 
ers, and  notice  was  duly  sent  by  mail  to  the 
indorsers.  addressed  to  the  firm  in  Boston. 
The  only  question  is  whether  there  was  evi- 
dence upon  which  the  court  could  find  that  the 
notices  so  addressed  were  sufficient. 

Fayette  8haw  resided  in  Newton,  in  thia 
State,  and  Brackley  Shaw  in  Canada.  The 
firm  of  F.  Shaw  &  Brothers  did  an  extensive 
business  in  New  England,  New  York,  and 
Canada.  It  had  its  principal  place  of  business 
and  its  counting-room  at  No.  268  Purchase 
Street,  Boston.  Letters  addressed  to  it  at  Boa- 
ton  were  placed  in  its  box  at  the  poetoffice.  and 
there  was  evidence  from  which  the  court  might 
havefound  that  the  notices  in  question  wereduly 
delivered  and  received  at  No.  268  Purchase 
Street.  The  only  question  made  was  whether 
notice  at  that  place  was  sufficient.  The  note* 
were  dated  at  Boston,  and  the  makers  had 
places  of  business  there.  The  notes  were  all 
dated  in  March,  1883,  and  payable  in  sii 
months  from  date.  In  July,  1888,  F.  Shaw  & 
Brothers  failed  in  business,  and  made  an  as- 
signment for  the  benefit  of  their  creditors,  to 
one  Wyman.  They  had  for  some  time  carried 
on  a  very  extensive  business  as  tanners  and 
dealers  in  hides  and  leather ;  and  the  assignment 
includes  property  in  Massac h  u set  ts,  Maine, New 
York,  and  Canada;  and  the  assignee  had  au- 
thority to  carry  on  the  business  for  completing 
the  manufacture  of  stocks  -and  materials  on 
hand,  and  otherwise,  so  far  as  should  be  neces- 
sary and  proper  for  the  purposes  of  the  trust; 
and  the  assignee  was  constituted  the  attorney 
of  the  firm  therefor.  The  trusts  were  to  con- 
vert the  property  into  money,  and  pay  the 
creditors,  ana  pay  any  balance  to  the  assignors; 
and  the  assignment  was  on  condition  to  recon- 
vey  the  property  if  the  assignors  should,  by 
arrangement  with  their  creditors,  obtain  their 
consent  thereto.  The  assignee  continued  the 
business  until  long  after  the  notes  became  due, 
at  the  place  of  business  of  the  firm,  No.  2S8 
Purchase  Street,  Boston,  on  which  the  sign 
"F.  Shaw  &  Brothers"  remained,  and  retained 
the  box  in  the  postofflce,  which  continued  to 
be  used  exclusively  for  the  business,  and  in 
which  letters  addressed  to  the  firm  were  placed 
and  taken  out  by  him. 

Fayette  Shaw  was  employed  by  the  assignee 
as  clerk,  but  left  the  Commonwealth  after  the 
assignment,  and  did  not  return  until  after  the 
notes  became  due;  but  he  retained  his  residence 
in  Newton,  where  his  family  resided.  He  gave 
no  instructions  in  regard  to  forwarding  hh 
mail  from  Boston,  although  he  had  counsel 
there  who  was  to  communicate  to  him  any 
matter  of  importance  affecting  his  interest 
Great  numbers  of  notices  of  protest  of  com- 
mercial paper  came  by  mail  after  Fayette  Shaw 
left,  and  were  received  and  filed  away  by  the 
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assignee:  and  Shaw's  counsel  was  informed  of 
this,  and  made  no  arrangement  in  regard  to  it, 
but  testified  that,  in  answer  to  inquiries  by  the 
assignee,  be  told  bim  that  be  (Wyman)  had  no 
duty  in  regard  to  them.  There  was  no  evi- 
dence that,  after  the  assignment,  any  notice  of 
protest  was  sent  to  or  received  by  the  firm  or 
tbe  defendant,  except  at  said  place  of  business. 
The  plaintiff  .when  it  took  the  notes,  knew  that 
F.  8baw  A  Brothers  was  a  Boston  firm,  and 
knew  Its  place  of  business  at  No.  268  Purchase 
Street.  No  notice  was  given  to  it  of  the  disso- 
lution of  the  firm  (indeed,  it  does  not  appear 
that  it  was  dissolved);  and  it  had  no  notice  or 
knowledge  of  the  discontinuance  of  the  busi- 
ness, or  of  the  removal  of  the  firm  from  the 
place  of  business,  except  what  might  be  in- 
ferred from  knowledge  of  the  failure  and  of 
the  assignment;  and  it  believed,  at  the  time  the 
notices  were  given,  that  the  firm  did  business 
and  resided  in  Boston. 

1.  The  notice  was  sufficient,  because  sent 
to  the  proper  address  of  the  indorsers  when 
tbe  note  was  issued,  and  the  plaintiff  had  no 
cotice  or  knowledge  of  a  change.  Bank  of 
Utica  v.  Phillips,  8  Wend.  408: 8aco  Nat.  Bank 
v.  Sanborn,  68  Me.  840;  Rowland  v.  Bowe,  48 
Conn.  432.  It  is  argued  that  it  was  put  on  in- 
quiry by  knowledge  of  the  failure  and  assign- 
ment, and  that  it  is  affected  by  tbe  knowledge, 
or  the  probable  results  of  inquiries  by  its  agents, 
the  Boston  Bank  aod  the  notary,  through  whom 
demand  was  made  upon  the  maker.  But  they 
were  its  agents  to  make  demand  upon  the 
maker  only:  not  to  give  notice  to  prior  in- 
dorsers. Church  v.  Barlow,  9  Pick.  647; 
Phippt  v.  MiWmry  Bank,  8  Met.79.  There  was 
nothing  in  the  assignment  to  indicate  that  the 
firm  did  not  remain  in  its  place  of  business. 

2.  But  if  the  plaintiff  had  made  inquiry, 
and  been  informed  of  all  tbe  facts,  the  court 
might  well  have  found  that  the  notice  was 
rightly  given.  It  is  a  fair  inference  from  the 
evidence  that  the  place  of  business  for  con- 
tinuing and  settling  up  the  affairs  of  the  firm 
was  used  as  the  place  of  presenting  notices  of 
protest  to  tbe  firm,  and  that  the  defendant 
knew  that  such  notices  were  given  to  the  firm 
there,  and  were  received  and  kept  by  Wyman; 
and  the  court  would  have  been  fully  justified 
in  inferring  that  Wyman  had  authority  from 
the  defendant  to  receive  such  notices  sent  to 
the  firm  at  the  place  where  he  was  carrying  on 
its  business:  and  the  inference  would  not  be 
weakened  by  the  fact  that  the  defendant  stu- 
diously avoided,  personally  or  by  bis  counsel, 
taking  the  notices  from  Wyman,  or  giving  him 
any  instructions  in  regard  to  them.  If  the 
plaintiff  had  known  that  the  defendant  resided 
Id  Newton,  and  bad  known  the  other  facts  dis- 
closed at  the  trial,  we  think  that  the  notice 
would  have  been  sufficient.  See  Berridge  v. 
Fittpatrick,  L.R4Q.  B.  641 ;  Bank  of  Amer- 
ica v.  8hau>,  142  Mass.  290,  2  New  Eng.  Rep. 
572. 

Exceptions  overruled. 


Mark  A.  BLAISDELL 

v. 

Honora  AHERN  et  al. 
1.  A  contract  between  an  attorney-  and 
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client,  that  the  former  should  render 
his  professional  services  in  a  suit  with- 
out charge  if  the  suit  should  not  be  suc- 
cessful, and  that  the  latter  should  pay 
large  and  liberal  fees  to  the  former — not 
to  exceed  50  per  cent  of  the  amount  col- 
lected by  him— if  successful,  is  a  lawful 
contract,  and  not  void  for  champerty 
or  maintenance. 
2.  Where  the  right  to  compensation  is  not 
confined  to  an  interest  In  the  thing  re- 
covered, but  gives  a  right  of  action 
against  the  party,  though  pledging  the 
avails  of  the  suit,  or  a  part  of  them,  as 
security  for  payment,  the  agreement 
is  not  champertous. 

(Suffolk  Filed  May  7, 1887.) 

ON  report.   New  trial  granted. 
Action  of  contract  to  recover  for  services 
as  an  attorney  at  law.   The  case  was  tried  in 
the  superior  court  before  Mason,     who  ruled 
that,  under  the  pleadings,  evidence,  and  ad- 
mitted facts  (the  substance  of  which  appears 
from  the  opinion),  the  plaintiff  could  not  re- 
cover, and  reported  the  case  to  this  court. 
The  case  is  stated  in  tbe  opinion. 
Messrs.  N.  Morse  and  J.  L.  Thorndike, 
for  plaintiff: 

Plaintiff  was  to  depend  on  success  for  his 
fees, — not  because  that  was  a  part  of  the  agree- 
ment, but  because  the  defendants  would  not 
otherwise  have  anything  to  pay  him  with. 
This  construction  of  the  agreement  should  be 
adopted,  if  any  other  would  make  it  criminal. 
Mndonv.  Parker,  11  M.  &  W.  682,  684. 
The  plaintiff  was  not  to  have  any  share  of 
the  property  recovered  or  a  remuneration  pro- 
portional to  the  amount  recovered.  There 
cannot  be  champerty,  though  there  may  be 
maintenance,  where  there  is  not  a  sharing  in  the 
property  recovered;  and  in  every  case  of  cham- 
perty there  has  been  such  a  sharing. 

Thurston  v.  Percival,  1  Pick.  415;  Lathrop  v. 
Amherst  Bank,  9  Met.  489;  Ackert  v.  Barker, 
181  Mass.  486;  Belding  v.  Bmythe,  188  Mass. 
580;  Hutlty  v.  Hutley,  L.  R.  8  Q.  B.  112. 

If  it  was  part  of  the  agreement  that  the 
plaintiff,  who  was  not  to  furnish  the  evidence 
or  funds,  should  charge  nothing  unless  suc- 
cessful, that  would  not  make  it  champerty  or 
maintenance. 

Jennings  v.  Johnson,  L.  R.  8  C.  P.  425;  Mc- 
Pherson  v.  Cox,  96  U.  8.  404,  416  (Bk.  24,  L. 
ed.  746);  Christie  v.  Sawyer,  44  N.  H.  298;  Tay- 
lor v.  Qilman,  58  N.  H.  417. 

Besides  this,  there  was  evidence  that  the  con- 
tingency of  the  payment  was  entirely  on  ac- 
count of  the  poverty  of  the  defendants,  one  of 
whom  was  a  domestic  servant  in  the  plaintiff's 
family.  It  is  lawful  to  assist  a  poor  man,  or 
for  a  master  to  assist  a  servant,  without  being 
guilty  of  maintenance;  and  so  an  agreement  to 
take  nothing,  except  in  the  event  of  success, 
would  not  make  the  agreement  unlawful,  even 
if  it  would  have  done  so  but  for  the  poverty  of 
the  defendants  or  their  relation  to  the  plain- 
tiff. 

Harris  v.  Brisco,  17  Q.  B.  D.  504  (C.  A.); 
ThaUhimer  v.  Brinckerlwff,  8  Cow.  624,  648; 
Lathrop  v.  Amherst  Bank,  9  Met.  490. 
I    It  was  not  champerty  to  agree  that,  if  suc- 
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cessful,  the  plaintiff  should  have  "very  large 
and  liberal  fees,  in  no  event  to  exceed  60  per 
cent  of  the  amount  collected." 

The  parties  might  properly  have  agreed  up- 
on a  sum  to  be  paid  to  the  plaintiff  for  his  ser- 
vices, however  large  and  liberal  the  sum  might 
have  been. 

McPherson  v.  Cox,  supra;  Taptey  v.  Coffin, 
12  Gray,  420,  422;  Hubbard  v.  Woodbury,  7  Al- 
len. 422. 

The  transaction  was  clearly  not  within  the 
statute  (Pub.  Stat.  chap.  160,  §  6). 

Scott  v.  Harmon,  109  Mass.  287;  Fowler  v. 
Cotton,  102  N.  Y.  896,  899,  8  Cent.  Rep.  814 

If  the  second  agreement  was  champertous, 
the  first  one  was  not;  and  the  plaintiff  is  at 
least  entitled  to  recover  for  his  services  up  to 
the  date  of  the  second  agreement. 

Thurston  v.  Percival,  1  Pick.  416. 

If  the  provisions  of  the  second  agreement 
would  render  the  agreement  invalid  accord- 
ing to  the  law  of  Massachusetts,  still  it  would 
be  valid  according  to  the  law  of  New  Hamp- 
shire, by  which  this  agreement  was  gov- 
erned. 

The  agreement  bad  reference  only  to  pro- 
ceedings in  the  courts  of  New  Hampshire,  and 
was  to  be  performed  there.  Consequently  its 
lawfulness  is  determined  by  the  law  of  New 
Hampshire. 

Pollock,  Cnnt.  8d  ed.  855;  QreU  v.  Levy,  16 
C.  B.  N.  8.  78. 

Such  agreement  is  valid  in  New  Hamp- 
shire. 

Christie  v.  Sawyer,  44  N.  H.  298,  808. 

If  the  agreement  amounted  to  champerty,  it 
would  be  simply  void;  and  the  plaintiff,  as  he 
waB  employed  by  the  defendants,  and  they  have 
had  the  benefit  of  his  services,  is  entitled  to  rea- 
sonable compensation  for  his  services,  just  as  if 
the  agreement  had  not  been  made. 

QreU  v.  Levy.  16  C.  B.  N.  8.  73,  79;  Re  Mas- 
ten,  1  Harr.  &  Woll.  US.Ackertv.  Barker,  181 
Mass.  488;  Add.  Cont.  6th  ed.  888. 

In  the  English  cases  above  cited  the  word 
"costs"  is  applied  to  the  attorney's  remunera- 
tion; but  it  will  be  noticed  that  they  were 
"costs  as  between  attorney  and  client,"  and  in 
the  English  practice  the  word  "costs"  i»  ap- 
plied to  all  the  charges  an  attorney  has  a  right 
to  make  to  bis  client;  and  the  client  always 
has  a  right  to  have  his  attorney's  bill  taxed. 

Archb.  Pr.  Ch.  12th  ed.  117,  125. 

Meters.  Edward  O.  Cooke  and  Joseph 
Bennett,  for  defendants: 

The  written  agreement  contains  a  recital  of 
all  of  the  essential  terms  of,  if  it  does  not  ex- 
actly repeat,  the  oral  agreement.  By  this  re 
citai  all  parties  are  bound. 

Whart.  Ev.  p.  9*0.  and  cases  there  cited. 

The  agreements  in  question  were  clearly 
champertous. 

Pub.  Stat.  chap.  160,  8  6;  Swett  v.  Poor,  11 
Mass.  649;  Thurston  v.  Percival,  1  Pick.  415; 
Lathrop  v.  Amherst  Bank,  9  Met.  489;  Ackert 
v.  Barker,  181  Mass.  486;  Belding  v.  Smythe,  188 
Mass.  580;  Wood  v.  Dowries,  18  Ves.  120. 

The  contract  was  a  Massachusetts  contract, 
and  should  beinterpreted  under  Massachusetts 
law. 

Blanchard  v.  Russell,  18  Mass.  4;  Coolidge  v. 
Poor,  15  Mass.  427;  Pine  v.  Smith,  11  Gray,  88; 
French  y.  French,  126  Mass.  861. 

502 


W.  Allen,  J.,  delivered  the  opinion  of  tbe 

court: 

This  is  an  action  by  an  attorney  at  law  to  re- 
cover for  professional  services.  The  only 
question  argued  is  whether  the  services  were 
rendered  under  a  contract  illegal  for  champer- 
ty or  maintenance,  so  that  no  compensation 
can  be  recovered  for  them. 

The  parties  were  residents  of  this  Common- 
wealth. The  defendants  were  children  of  a 
father  who  had  been  a  stranger  to  his  family 
for  years.  They  earned  their  living  as  domes- 
tic servants,  and  one  or  more  of  them  had 
lived  in  the  family  of  which  the  plaintiff  was 
a  member,  and  had  known  him  from  boyhood. 
They  heard  that  their  father  had  died  in  New 
Hampshire,  leaving  estate  there,  and  consulted 
the  plaintiff  in  regard  to  recovering  it,  and 
gave  him  a  power  of  attorney  to  collect  their 
shares  of  it.  They  had  no  means  except  their 
earnings,  and  were  unable  to  defray  the  ex- 
pense of  legal  proceedings.  The  plaintiff  ver- 
bally agreed  with  them  to  take  charge  of  their 
case,  upon  the  terms  that  they  should  furnish 
money  for  all  actual  expenses,  and  that,  in  tbe 
event  of  success,  he  should  charge  more  for 
his  services  than  if  he  was  sure  of  his  pay  in 
the  outset.  The  plaintiff  rendered  services 
under  this  agreement.  The  case  was  tried  in 
the  probate  court  in  New  Hampshire,  and  a 
decision  rendered  adverse  to  the  defendants, 
and  an  appeal  taken  to  the  supreme  court. 
Pending  this  appeal  there  was  some  difference 
between  the  defendants  and  codnsel  employed 
in  New  Hampshire,  and  the  counsel  withdrew 
from  the  case,  but  was  persuaded  by  the  plain- 
tiff to  return;  and,  in  consequence,  a  written 
agreement  was  signed  by  the  defendants, 
which  recited  that  they  had  retained  the  plain- 
tiff and  authorized  htm  to  retain  counsel  in 
New  Hampshire;  "and  whereas  said  counsel 
and  attorney  are  to  depend  upon  the  contin- 
gency of  success  for  the  fees  for  all  services 
rendered  in  and  about  said  prosecution," 
agreeing  that  tbe  plaintiff  and  the  counsel  em- 
ployed "shall,  in  view  of  the  uncertainty  of 
the  result,  in  their  payment  be  entitled  to  very 
large  and  liberal  fees,  in  no  event  to  exceed  60 
per  cent  of  tbe  amount  collected  by  them;  and 
that  we  will  furnish  all  the  evidence  and  pay 
all  tbe  actual  costs  in  the  prosecution  of  said 
claims."  The  defendants  afterward,  without 
notice  to  the  plaintiff,  employed  other  coun- 
sel, and  on  trial  recovered  $9,800. 

According  to  the  terms  of  this  agreement 
the  plaintiff  could  unquestionably  have  main- 
tained an  action  against  the  defendants  for  his 
fees,  if  successful  In  the  suit.  In  that  event  he 
"is  to  be  entitled  to  very  large  and  liberal 
fees."  for  which  he  would  have  a  right  of  ac- 
tion against  the  defendants.  This  is  inconsis- 
tent with  a  champertous  agreement,  an  essen- 
tial element  of  which  is  a  sharing  in  the  fruits 
of  the  litigation.  There  was  no  agreement 
that  the  plaintiff  should  receive  a  share  of  the 
amount  recovered  as  compensation  for  his  ser- 
vices. It  is  immaterial  that  the  avails  of  the 
suit  were  the  means  or  the  security  on  which 
he  relied  for  payment,  if  it  was  to  be  pay0*01 
of  a  debt  due  from  the  defendants.  Thurston 
v.  Perched,  1  Pick.  415;  Lathrop  v.  Amher* 
Bank,  9  Met.  489;  Ackhert  v.  Barker,  131 
Mass.  486.  and  Belding  v.  Smythe,  188  Mass.  580. 


Digitized  by 


Google 


1887. 


Quinn  v.  Lowell  Electric  Light  Cobpobatiok. 


849 


are  cases  of  champerty,  where  a  part  of  the 
amount  recovered  was  to  be  received  in  com- 
pensation for  services,  and  there  was  to  be  no 
personal  liability.  Where  the  right  to  com- 
pensation is  not  confined  to  an  interest  in  the 
thing  recovered,  but  gives  a  right  of  action 
against  the  party,  though  pledging  the  avails 
of  the  suit,  or  a  part  of  them,  as  security  for 
payment,  the  agreement  is  not  champertous. 
Tbpfcy  v.  Coffin,  12  Gray.  420;  Beott  v.  Bur- 
ma*, 109  Mass.  286;  MePherton  v.  Cox,  96  U. 
8.  404  [Bk.  24,  L.  ed.  746];  Chrittie v.  Sawyer, 
44  N.  H.  298;  Anderson  v.  Rsddiffe,  E.  B.  &  E. 
806.  817. 

We  do  not  see  anything  in  the  agreement 
which  renders  it  void  for  maintenance.  In  a 
sense,  a  lawyer  may  be  said  to  maintain  an- 
other in  a  suit  when  he  gives  his  advice  or 
services,  as  formerly  it  would  have  been  main- 
tenance for  a  layman  to  do  so;  but  such  acts 
hare  long  since  ceased  to  be  unlawful;  and  it 
would  now  nowhere  be  held  to  be  in  itself  un- 
lawful for  a  lawyer  to  give  his  services  to 
prosecute  a  suit,  with  the  understanding  that 
his  services  are  to  be  free  unless  success  shall 
give  to  his  client  the  ability  to  pay  him,  and 
that,  in  that  case,  he  will  expect  liberal  fees. 
There  may  be  circumstances  in  which  such  a 
contract  would  be  meritorious;  and  there  may  be 
circumstances  in  which  it  would  partake  of  the 
worst  evils  of  maintenance.  Under  what  cir- 
cumstances a  contract  of  that  nature  might  be 
held  void  as  against  public  policy, we  need  not 
consider.  The  contract  under  consideration 
was  nothing  more  than  an  agreement  by  the 
plaintiff  to  give  his  services  without  charge  if 
the  suit  should  not  be  successful,  and  an  agree- 
ment by  the  defendants  to  pay  large  and  liberal 
fees  if  successful;  and  we  know  no  authority, 
and  no  reason  in  public  policy,  why,  under  the 
relations  and  circumstances  of  the  parties,  it 
was  not  a  lawful  contract  which  they  had  a 
right  to  enter  into.  We  think  that  the  ruling, 
as  matter  of  law,  that  the  action  could  not  be 
maintained,  was  wrong. 

New  trial  granted. 


LOWELL 


Hugh  QUINN 
e. 

ELECTRIC  LIGHT  CORPO 
RATION.* 


1.  In  an  action  for  damages  for  the  contin- 
uance of  a  nuisance  in  the  use  of  ma- 
chinery for  generating  electricity,  in 
which  the  defense  was  a  license  from 
the  city,  and  in  which  plaintiff  sought 
to  recover  for  acts  done  in  excess  of  the 
license, — Held,  that  a  judgment  for 
damages  for  the  continuance  of  such 
nuisance,  recovered  by  plaintiff  against 
defendant  before  the  license  was 
granted,  was  not  admissible  in  evi- 
dence. 

2.  Testimony  of  the  extent  of  the  jar- 
ring, trembling,  and  shaking  caused  by 
such  machinery  after  the  time  laid  in 
the  declaration,  and  after  defendant's 
occupancy  ceased,  as  compared  with 
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what  it  had  been  during  such  time,  is 
Inadmissible  in  such  action. 

(Middlesex  Filed  May  10, 1887J 

ON  plaintiff's  exceptions.  Overruled. 
Action  of  tort  for  the  continuance  of  a 
nuisance.  Writ  dated  November  22,  1888. 
The  nuisance  complained  of  was  the  main- 
tenance and  use  of  a  steam  engine,  boilers,  and 
heavy  machinery  for  generating  electricity  for 
lighting  purposes,  at  the  works  of  the  defend- 
ant on  Middle  Street,  in  Lowell,  and  close  to 
and  within  600  feet  of  plaintiff's  dwelling- 
house.  The  defendant  filed  a  general  denial, 
and  also  claimed  that  whatever  it  did  it  was 
authorized  by  law  to  do,  and  that  it  was  duly 
licensed  by  the  mayor  and  aldermen  of  the 
city  of  Lowell. 

At  the  trial  in  the  superior  court,  before 
Blodgett,  J.,  the  plaintiff  offered  in  evidence, 
under  the  second  and  third  counts  of  the  dec- 
laration, a  judgment  for  $60 damages,  recover- 
ed by  him  against  the  defendant  October  26, 
1888,  in  the  Superior  Court  of  Middlesex,  in  an 
action  of  tort  for  a  nuisance,  commenced  May 
16, 1883,  for  erecting,  maintain  ing,and  running 
the  same  steam  engine,  boilers,  and  machinery 
from  December,  1882.  up  to  May  18,  1888.and 
for  the  noises,  jarring,  and  vibration  there- 
from, as  set  forth  in  said  counts. 

The  declaration  in  the  action  in  which  the 
judgment  of  October  26,  1888.  was  obtained 
alleged  that  the  defendant,  in  the  month  of 
December  last  (1882),  did  erect,  and  has  ever 
since  maintained  and  used,  a  certain  building 
containing  heavy  machinery  to  furnish  power 
for  electric  lighting;  and  has  placed  and  main- 
tained therein,  to  wit,  in  said  building,  steam 
boilers,  a  large  steam  engine  and  pipes,  flues, 
and  apparatus  connected  therewith,  and  other 
heavy  machinery  for  generating  electricity; 
and  has  maintained,  used,  and  worked  said  en- 
gine, boiler,  fixtures,  and  machinery  in  close 
proximity  to  said  plaintiff's  house;  and  by  so 
doing  has  greatly  injured  the  dwelling-house 
of  the  plaintiff;  and  has  greatly  annoyed  the 
plaintiff  and  rendered  his  occupation  of  said 
house  unpleasant  and  unsafe;  and  has  made  it 
impossible  to  rent  said  house  or  get  a  tenant 
therefor  since  said  machinery  of  the  defend- 
ant was  started,  by  reason  of  the  loud 
noises  caused  by  said  machinery,  especially  at 
night;  and  has  jarred,  cracked,  and  broken 
the  walls  and  other  parts  of  plaintiff's  said 
house,  and  has  thereby  greatly  reduced  the  val- 
ue of  plaintiff's  premises  for  renting,  and  for  his 
occupancy  and  use;  and  has  greatly  increased 
the  risk  and  hazard  of  said  premises  in  obtain- 
ing insurance  thereon,  and  has  rendered  them 
unsafe  and  unfit  for  occupancy  as  a  residence, 
or  for  renting. 

To  this  declaration  the  defendant  filed  in 
answer  a  general  denial,  and  also  therein 
claimed  that,  whatever  it  did,  it  was  justified 
in  doing  by  a  license  from  the  board  of  alder- 
men of  the  city  of  Lowell,  granted  in  pur- 
suance of  Pub.  Stat.  chap.  102, 6  47. 

It  was  admitted  by  the  plaintiff,  in  answer 
to  a  question  by  the  court,  that  the  license 
from  the  mayor  and  aldermen  to  the  defend- 
ant, relied  upon  as  a  justification  in  the  for- 
mer suit,  was  not  granted  until  March  20,1888, 
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and  it  was  not  suggested  by  him  that  there 
was  any  evidence  in  the  former  suit  of  a  fail- 
ure to  comply  with  the  terms  of  the  license  af- 
ter it  was  granted. 

There  was  evidence  introduced  by  the  plain- 
tiff in  the  present  case  tending  to  show  that  the 
terms  of  the  license,  during  the  time  covered 
by  the  present  suit,  to  wit,  from  May  16  to 
September,  1888,  were  not  complied  with  by 
the  defendant. 

The  court  ruled  that  the  judgment  obtained 
October  26,  1888,  was  not  admissible,  and  ex- 
cluded the  same. 

After  the  plaintiff  bad  put  in  evidence,  by 
the  testimony  of  several  witnesses,  the  amount 
of  jarring,  trembling,  and  shaking  during  the 
time  covered  by  this  action,  the  plaintiff  was 
asked  what  the  amount  of  the  jarring  and 
trembling  and  shaking  at  the  time  of  the  for- 
mer trial  (in  October,  1888)  was,  compared  with 
what  it  was  through  the  summer  of  1888  (the 
time  covered  by  this  action),  for  the  purpose, 
as  stated  by  counsel  for  plaintiff,  of  introduc- 
ing testimony  of  other  parties  who  visited  the 
premises  at  that  time,  to  wit,  October,  1888,  as 
to  the  amount  then  of  the  jarring,  shaking, 
and  trembling;  but  the  court  ruled  that  the 
question  was  not  admissible,  and  refused  to 
allow  it  to  be  answered. 

The  jurv  found  for  the  defendant,  and  the 
plaintiff  alleged  exceptions. 

Mr.  W.  H.  Anderson,  for  plaintiff: 

The  judgment  recovered  by  plaintiff  on  Oc- 
tober 26,  1888,  was  admissible  in  evidence, 
and  was  improperly  excluded.  It  is  not 
claimed  that  the  former  judgment  was  con- 
clusive, but  that  it  was  admissible;  and  this 
point  has  been  fully  discussed  and  so  decided. 

See  Vroghl  v.  Winch,  2  Barn.  &  Aid.  662; 
Smith  v.  EMott,  9  Pa.  846;  KUheffer  v.  Herr, 
17  Serg.  &  R.  819;  Parlfer  v.  Standish,  8  Pick. 
288;  Richardson  v.  Boston,  19  How.  268  (60  U. 
8.  bk.  16,  L.  ed.  689).  See  also  2  Pick.  21,  note. 

Nor  does  the  fact,  as  found  in  the  case,  that 
the  license  of  the  mayor  and  aldermen  was 
not  granted  till  March  20,  1888,  affect  the  ar- 
gument, because,  in  both  the  former  and  the 
present  suits,  the  defendant  filed  a  general  de- 
nial, and  in  each  claimed  that  it  was  justified 
by  its  license.  It  was  the  same  as  though 
there  had  been  no  license;  and  in  this  respect 
the  two  cases  stand  alike. 

The  plaintiff  should  have  been  permitted  to 
show  the  amount  of  jarring,  etc.,  in  October, 
1888,  as  compared  with  what  it  was  in  the 
summer  of  1888.   It  was  not  too  remote. 

Messrs.  D.  L.  A  O.  F.  Richardson,  for 
defendant: 

A  judgment  in  a  former  action  is  not  admis- 
sible in  evidence  in  a  pending  suit,  unless  it 
appears  that  the  subject-matter  in  controversy 
in  both  were  the  same,  and  that  the  verdict  in  the 
first  action  was  rendered  upon  an  inquiry  into 
the  merits  of  the  questions  tried  in  the  second. 

Dntton  v.  Woodman,  9  Cush.  261. 

The  verdict  which  the  jury  rendered  might 
have  been  for  damages  sustained  between 
December  and  March  20,  during  the  whole  of 
which  time  the  defendant  carried  on  its  work 
without  any  authority  of  law. 

Sagev.  MeAlpin,  11  Cush.  166;  McDoweUv. 
Langdon,  8  Gray,  618;  Lea  v.  Lea,  99  Mass. 
498;  Tracy  v.  Merrill,  108  Mass.  280;  LitOefield 
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v.  Huntress,  108  Mass.  121;  White  v.  Gkate, 
128  Mass.  168;  Cromwell  v.  Sac,  94  U.  8.  851 
(Bk.  24,  L.  ed.  195). 

The  burden  was  upon  the  plaintiff  to  show 
that  an  issue  in  the  case  at  bar  was  in  fact  liti- 
gated in  the  former  suit.  This  he  has  sot 
done. 

It  is  clear  that  the  merits  of  the  questions 
tried  in  the  case  at  bar  were  not,  and,  from 
the  nature  of  things,  could  not  be,  inquired  in- 
to in  the  former  suit.  Even  if  the  acts  com- 
plained of  were  similar,  the  judgment  would 
not  be  admissible. 

Bates  v.  Santom,  116  Mass.  128. 

The  plaintiff  having  put  in  evidence,  by  the 
testimony  of  several  witnesses,  the  amount  of 
jarring,  etc.,  during  the  time  covered  by  his 
action,  could  not  prove  the  extent  of  such  jar- 
ring, etc..  at  another  and  different  time. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

In  the  former  action,  in  which  the  plaintiff 
recovered  judgment  against  the  defendant, 
the  time  covered  by  the  declaration  extended 
from  December,  1882,  to  May  16, 1888.  Dur- 
ing a  portion  of  that  time,  namely,  until  March 
20,  1888,  the  defendant  had  no  license.  For 
all  that  appears,  the  damages  recovered  by  the 
plaintiff  in  that  action  were  only  for  the  de- 
fendant's acts  before  the  license  was  granted. 
In  the  present  action,  the  plaintiff  sought  to 
recover  for  acts  done  by  the  defendant  in  vio- 
lation or  in  excess  of  its  license.  It  is  obvious 
that  there  is  nothing  to  show  that  this  issue 
was  tried  in  the  former  action,  and  the  recov- 
ery in  that  action  may  have  been  upon  grounds 
entirely  independent  of  it.  The  record  of  the 
judgment  was  therefore  properly  excluded. 

In  respect  to  the  second  point  taken  by  the 
plaintiff,  the  bill  of  exceptions  at  first  sight  i» 
not  quite  clear.  In  the  amended  declaration, 
the  plaintiff  seeks  to  recover  damages  for  the 
period  of  time  from  May  16,  1888,  to  Novem- 
ber 22, 1888.  In  the  answer  to  the  amended 
declaration  the  defendant  sets  forth,  among 
other  thiDgs,  that,  until  September  1, 1883, 
it  conducted  and  carried  on  its  business  on  the 
premises  referred  to,  and  that,  on  said  1st  day 
of  September,  it  sold  and  conveyed  said  prem- 
ises, and  no  longer  owned  or  occupied  the 
same,  or  carried  on  any  business  therein.  It 
is  not  stated  in  the  bill  of  exceptions,  in  ex- 
press terms,  that  the  defendant  did  in  fact  dis- 
continue its  business  there  at  that  time;  but 
this  is  to  be  inferred,  since  the  bill  of  excep- 
tions speaks  of  "  the  time  covered  by  the  pres- 
ent suit,  to  wit,  from  May  16  to  Septem- 
ber. 1888;"  and  again  it  speaks  of  the 
summer  of  1888  as  the  time  covered  by  this 
action.  As  we  understand  the  question  in- 
tended to  be  presented,  It  arises  thus:  The 
plaintiff  had  been  allowed  to  put  in  evidence, 
by  the  testimony  of  several  witnesses,  the 
amount  of  jarring,  trembling,  and  shaking 
during  the  time  of  the  defendant's  occupancy 
which  was  covered  by  this  action,  to  wit,  up 
to  September  1,  1888;  and  the  plaintiff  was 
then  asked  by  his  counsel,  what  was  the 
amount  of  jarring,  trembling,  and  shaking  in 
October,  1888,  after  the  defendant's  occupation 
had  ceased,  as  compared  with  what  it  had  been 
through  the  summer  of  1888,  the  time  covered 
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by  this  action;  the  purpose  being,  after  get- 
ing  the  plaintiff's  testimony  as  to  the  com- 
parative amount  at  the  two  periods,  to  in- 
troduce testimony,  which  otherwise  would 
clearly  be  irrelevant,  of  other  persons  who 
visited  the  premises  in  October,  1888,  as  to 
the  amount  at  that  time  of  jarring,  shaking, 
and  trembling.  October  being  thus  treated  as 
outside  of  the  time  practically  covered  by  the 
action,  the  judge  ruled  that  the  question  to  the 
plaintiff  was  not  admissible.  This  was  cor- 
rect. Admitting  the  plaintiff's  testimony 
would  have  introduced  a  new  issue,  of  itself 
traversable;  and  the  testimony  to  which  it  was 
intended  to  open  the  way  was  too  remote.  The 
plaintiff  was  properly  confined  to  testimony  as 
to  the  results  of  the  defendant's  acts  during  the 
time  of  its  occupancy  of  the  premises. 
Exception*  overruled. 


James  E.  DODD  et  al. 
v. 

J.  P.  C.  WINSHIP,  Guardian. 

1.  In  probate  proceedings  great  latitude 
is  allowed  in  reopening  and  correcting 
errors  in  the  accounts  of  executors, 
guardians,  and  trustees. 

2.  If  a  trustee,  through  inadvertence  and 
without  any  fault  on  his  part,  erred  in 
admitting,  in  an  account  rendered  by 
him,  that  an  amount  therein  stated  was 
a  part  of  the  income  of  the  trust  fund, 
the  probate  court,  or,  upon  appeal,  this 
court,  can  grant  him  leave  to  reopen 
the  account  and  correct  the  error*  if 
it  was  material. 

3.  Under  a  devise  by  which  the  testator 
gave  the  residue  of  his  property  to  trus- 
tees in  trust  to  pay  the  income  to  his 
widow  during  her  life,  and,  at  her  death, 
to  pay  and  convey  to  his  children  the 
trust  property  in  equal  proportions^  the 
Issue  of  any  deceased  child  to  take  their 
parent's  share,  the  children  of  the  tes- 
tator took  interests  which  vested  at 
his  death. 

4.  It  was  the  intention  of  the  testator  by 
such  devise,  not  merely  to  postpone  the 
enjoyment  to  the  period  of  distribution, 
but  to  create  a  condition  subsequent, 
that  if  any  child  died  before  the  widow, 
leaving  issue,  such  issue  should  take 
under  the  will  as  substituted  legatees, 
and  such  child  took  a  vested  estate 
liable  to  be  devested  and  defeated  if  he 
died  before  his  mother,  leaving  issue. 
He  could  assign  it,  but  his  assignee 
would  take  the  estate  subject  to  the 
same  contingency:  and  neither  he  nor 
the  trustees  could  enlarge  his  interest  or 
defeat  that  of  his  issue. 

5.  In  the  contingency  of  a  child  of  the  tes- 
tator dying  before  his  mother,  his  issue 
is  entitled,  under  the  will,  to  that  share 
of  the  principal  of  the  fund  which  would 
have  come  to  their  father  if  he  had  sur- 
vived his  mother:  and,  in  such  case,  if  the 
trustees  had  purposely  or  negligently 
allowed  such  child, while  living,  to  ap- 
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propriate  a  part  of  such  fund,  it  is  a 
breach  of  trust,  and  they  cannot  charge 
it  in  their  account  against  his  children. 

(Suffolk  Filed  May  9, 1887.) 

ON  report.   Decree  affirmed. 
Appeal  from  a  decree  of  the  Probate  Court 
of  the  County  of  Suffolk,  disallowing  two  items 
charged  in  a  supplemental  account  of  the 
appellants. 

At  the  hearing  in  the  supreme  judicial  court 
before  Gardner,  the  following  facts  ap- 
peared: 

John  Hooper  died  in  1864.  leaving  a  widow 
and  six  children;  among  the  latter,  Dwigbt  B. 
Hooper.  In  his  will,  proved  October  16, 1854, 
he  gave  the  residue  of  bis  property  to-the  trus- 
tees, Dodd  and  Hooper,  the  appellants,  with 
directions  to  pay  Mrs.  Hooper,  his  widow, 
"  the  net  rents,  income,  dividends,  and  profits 
thereof  during  her  life,"  and,  at  her  decease, 
"  to  pay,  convey,  and  assign  the  trust  property 
to  and  among  my  children,  their  heirs,  personal 
representatives,  and  assigns,  in  equal  propor- 
tions, the  issue  of  any  deceased  child  to  stand 
in  their  parent's  stead  and  receive  their  parent's 
share."  Said  DwightB.  Hooper  died  in  1871, 
and  the  testator's  widow  in  1878.  After  the 
death  of  the  widow,  the  trustees  returned  an 
account,  and  in  it  they  credited  themselves  and 
charged  to  the  children  of  said  Dwigbt  B. 
Hooper  the  sum  of  $872,  and  interest  thereon, 
called  in  6uch  account  "income," and  interest 
received  by  him.  The  probate  judge  disallow- 
ed these  items;  and  on  appeal  to  the  supreme 
court,  it  appears  from  the  report  in  that  case  as 
follows:  "it  further  appeared,  and  the  court 
fouhd  that,  during  the  lifetime  of  the  widow, 
said  Dwight  B.  Hooper  collected  at  sundry 
times  certain  rents  or  other  income  belonging 
to  said  estate,  amounting  in  all  to  $872,  ana 
kept  and  appropriated  the  same  to  his  own  use, 
and  was  allowed  to  do  so  by  the  said  trustees; 
and  that  afterwards,  during  the  lifetime  of  the 
widow,  in  1871,  said  Dwight  B.  Hooper  died, 
leaving  six  minor  children,  of  whom  said  J.  P. 
Cushing  Winship  is  guardian;  that  the  widow 
died  in  1878;  and  in  1879  this  account,  as  a 
final  probate  account,  was  filed  by  the  trustees, 
in  which  they  credit  themselves  and  charge  to 
the  children  of  said  Dwight  B.  Hooper  the  said 
sums  of  money  so  received  by  him  ($872)  and 
interest  on  the  same.  $881.60,  making  the  two 
items  of  said  account  disallowed  by  the  pro- 
bate court."  Upon  these  facts  the  judge  ruled 
"that  the  appellants  were  entitled  so  to  charge 
said  sums  against  the  estate  of  Dwight  B. 
Hooper,  and  that  the  said  items  in  said  account 
should  be  allowed  in  that  form;"  but  the  case 
being  reserved,  the  full  court  affirmed  the  de- 
cree of  the  probate  court  on  the  ground  that  it 
was  income.  See  188  Mass.  859.  The  trustees 
then  filed  a  supplemental  account,  the  one  in 
question,  in  which  they  stated  that  the  sum  of 
$872  was  principal,  being  the  sum  received  by 
Dwight  B.  Hooper  from  the  8aco  Water  Com- 
pany, without  authority  from  the  trustees, 
when  that  property  was  wound  up  and  divided; 
that  it  was  then  applied  by  him  to  his  own  use. 
the  former  entry  calling  it  "  income"  being  an 
error.  The  appellants  offered  evidence  tending 
to  show  that  this  sum  was  principal  collected, 
as  stated  in  the  annexed  account,  from  the 
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Saco  Water  Company,  when  that  company  was 
wound  up,  and  not  income,  and  that  the  entry 
In  the  original  account  was  made  by  error  and 
inadvertently.  Upon  objection  by  the  appellee, 
the  court  excluded  the  evidence,  and  ruled 
that  the  decree  of  the  judge  of  probate  be 
affirmed,  and  reported  the  case  to  the  full 
court. 

Messrs.  Sohier  ft  Welch*  for  appellants: 

We  contend  that  each  child  took  a  vested 
remainder  in  fee  at  his  father's  death,  and  the 
words  "at  her  decease"  merely  show  when 
tbe  trustees  are  to  convey  and  assign  the  prop- 
erty to  the  children, — in  other  words,  when 
the  remainder  shall  take  effect  in  possession. 
The  words  "  and  assigns"  strengthen  this 
view.  "The  issue  of  any  deceased  child  to 
stand  in  their  parent's  stead  and  receive  their 
parent's  share  refers  to  a  child  who  should 
decease  during  testator's  lifetime,  and  whose 
issue  would  be  entitled  to  their  parent's  share. 
Of  course,  if  vested,  any  child  in  whom  it  was 
vested  could  use  and  dispose  of  it  during  his 
lifetime,  if  he  saw  fit. 

mi  v.  Bacon,  106  Mass.  578;  Darling  v. 
Blanchard,  109  Mass.  176;  Kimball  v.  Tilton, 
118  Mass.  8ll;  Pike  v.  Stephenson,  99  Mass.  188: 
Moore  v.  Lyons,  25  Wend.  119,  126,  127;  4 
Kent,  12th  ed.  note  a;  Livingston  v.  Greene,  52 
N.  T.  118;  Minot  v.  Tappan,  122  Mass.  585. 

Assuming,  as  we  must  for  the  purpose  of  this 
case,  that  Dwight  B.  Hooper  took  a  portion  of 
"tbe  principalbelongine  to  the  estate,"  namely, 
an  amount  received  hy  him  from  Saco  Water 
Power  Company  when  the  company  was 
dissolved,  and  applied  it  to  his  own  use,  his 
share  is  accountable  for  it;  and  it  is  proper,  he 
having  deceased,  to  deduct  it  fromtwhat  his 
children  receive  on  the  life  tenant's  death.  If 
be  had  a  right  to  dispose  of  and  alienate  it 
during  his  mother's  life,  he  would  certainly 
have  been  bound,  on  her  death,  if  he  had  sur- 
vived her,  to  allow  for  the  principal  of  the 
fund  which  be  had  takeD,  no  matter  how  he 
had  disposed  of  it;  and  if  he  died  before  his 
mother,  as  was  the  case,  his  children  were  in 
no  different  position  from  what  he  would  have 
been  in  had  he  survived.  These  points  being 
sustained,  we  contend  that  it  makes  no  differ- 
ence that, 'at  a  former  hearing,  a  different  state 
of  facts  appeared,  and  a  decision  was  rendered 
upon  those  facts. 

The  question  is  whether  a  mistake  in  an  ac- 
count can  be  corrected  when  the  account  has 
been  acted  upon  by  the  supreme  court  of  pro- 
bate; or  whether  the  mistake  binds  tbe  parties; 
or  what  is  the  proper  mode  of  correcting  such 
a  mistake. 

It  must  be  allowed  that,  if  the  mistake  can- 
not be  corrected  by  the  court  sitting  as  a  pro- 
bate court,  it  cannot  be  corrected  at  all. 

See  Pub.  Stat.  chap.  156,  §  6. 

No  adjudication  has  been  had  upon  the 
■question  now  before  tbe  court  but  a  decision 
'  has  been  made  upon  an  entirely  different  mat- 
ter. If  an  adjudication  had  been  made  upon 
this  present  claim,  and  it  had  been  disallowed 
by  the  court  of  final  resort,  that  adjudication 
would  have  ended  the  matter.  But  the  ac- 
countants are  in  the  same  position  as  if  they 
had  rendered  an  account  charging  entirely  a 
new  item  which  had  been  omitted  by  mistake. 
That  such  a  mistake,  such  an  omission,  may 
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be  corrected  at  any  time  before  a  final  settle- 
ment, is  shown  by  the  following  cases  and  au- 
thorities: 

Pub.  Stat.  chap.  144,  §  9;  Blake  v.  Pegram, 
101  Mass.  592;  Same  v.  Same,  109  Mass.  541; 
Davis  v.  Cowdin,  20  Pick.  510;  8tetson  v.  Bast,  9 
Pick.  27. 

Mr.  William  E.  Russell,  for  appellee: 

I.  At  the  former  trial  "it  appeared  and  the 
court  found  that,  during  the  lifetime  of  the 
widow,  said  Dwight  B.  Hooper  collected  at 
sundry  times  certain  rents  or  other  income, 
etc."  Upon  this  fact  the  supreme  court  baaed 
its  decision. 

Dodd  v.  Winship,  188  Mass.  859. 

The  fact  so  determined  was  ret  judicata, 
and  could  not  afterwards  be  reopened  between 
the  same  persons. 

Gummings  v.  Oummings,  128  Mass.  270; 
Chamberlain  v.  Preble,  11  Allen,  870,  875:  Bos- 
ton &  W.  R.  R.  Go.  v.  Sparhawk,  1  Allen,  448; 
Blair  v.  BartleU,  75  N.  Y.  150.  152,  158.  See 
Gates  v.  Preston,  41  N.  Y.  118;  BelHngerv. 
Graigue,  81  Barb.  544;  Dunham  v.  Bower,  77 
N.  Y.  76;  Foster  v.  Busteed,  100  Mass.  409, 412. 

An  error  in  the  report  of  facts,  whether  the 
facts  are  found  or  agreed,  cannot  be  corrected 
by  subsequent  litigation  between  tbe  parties. 

Chamberlain  v.  Preble,  11  Allen,  870. 

If  the  merits  have  been  tried,  and  tbe  entire 
cause  determined,  the  decision  is  a  final  judg- 
ment, no  matter  what  may  be  its  technical 
designation. 

Board  of  Comrs.  v.  Lucas,  98  U.  8.  108  (Bk. 
28.  L.  ed.  822). 

If  the  evidence  offered  is  competent,  then 
the  former  trial  in  this  court  was  merely  upon 
a  moot  question.  The  parties  (have  been  put 
to  great  delay  and  expense  without  result; and 
may  be  put  to  endless  litigation.  It  certainly 
seems  a  dangerous  principle  to  establish  that 
a  party  may  retry  his  case  if  he  can  prove  that 
he  blundered  in  his  first  trial;  or  that,  after 
decision  by  the  full  bench,  he  may  show  in  a 
ne'w  proceeding  that  tbe  court  was  mistaken  in 
the  finding  of  a  fact. 

See  Baylies  v.  Davis,  1  Pick.  206;  Pub.  Stat 
chap.  144,  §  9. 

II.  The  evidence  was  immaterial.  Assum- 
ing the  money  appropriated  by  Dwight  B. 
Hooper  to  have  been  principal,  it  is  submitted 
that  it  cannot  be  charged  against  his  children. 
Tbe  children  of  the  testator,  it  is  admitted, 
under  the  will  took  vested  remainders  capa- 
ble of  alienation.  Whether  an  alienation 
would  be  subject  to  tbe  contingent  interest  of 
the  grandchildren,  as  in  Gardner  v.  Hooper,  8 
Gray,  898;  Blanchard  v.  Blanchard,  1  Allen, 
228,  228;  Smilher  v.  WHlocJe,  9  Ves.  288;  or 
would  pass  the  estate  clear  of  such  contingent 
interest,  as  in  Hill  v.  Bacon,  106  Mass.  578, 
does  not  arise.  It  is  admitted  that  the  direc- 
tion to  the  trustees  to  pay,  on  the  death  of  tbe 
widow,  the  remainder  to  the  children  and  their 
assigns,  made  the  interest  of  tbe  grandchildren 
subject  to  an  alienation  by  their  father. 

In  the  absence  of  such  alienation,  the  death 
of  their  father  before  tbe  life  tenant  devested 
his  Interest  in  .favor  of  his  children,— substi- 
tuted legatees. 

The  interest  of  the  father  was  a  vested  re- 
mainder, "so  far  contingent  that,  if  he  should 
not  survive  the  widow,  the  amount  would  not 
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come  to  him;"  but  yet  "descendible,  transmis- 
sible, and  assignable"  (Gardner  v.  Hooper,  3 
Gray,  403),  giving  him  no  seisin  or  right  to 
immediate  seisin  of  the  real  estate  sufficient  to 
raise  a  dower  interest  {WHmarth  v.  Bridges, 
113  Mass.  407),  and  no  right  to  immediate  pay- 
ment of  his  share  of  the  personal  estate.  His 
power  to  alienate  and  bar  contingent  interests 
gives  no  right  to  a  prepayment  against  the  de- 
clared intent  of  testator. 

Whittaker  v.  TtfWttaAar,  99  Mass.  864;  Pike  v. 
Stephenson,  99  Mass.  188, 190. 

It  is  therefore  submitted  that  such  payment 
was  wrongful,  and  should  not  affect  subse- 
quent interests  in  the  will;  substituted  lega- 
tees should  not  be  charged  with  it. 

The  principle  that  a  devise  to  heirs,  of  the 
same  estate  in  nature  and  quality  as  that  to 
which  they  would  be  entitled  by  descent,  is 
void,  does  not  apply. 

Ellis  y.  Page,  7  Cush.  161. 

The  exact  interest  taken  by  the  grandchil- 
dren under  a  provision  like  this  in  a  will  has 
been  the  subject  of  conflicting  decisions. 

Gardner  v.  Hooper,  8  Gray,  898;  Blanchard 
v.  Blanchard,  1  Allen,  228;  Smither  v.  WUloek, 
9  Ves.  233.   See  Hunt  v.  Hall,  87  Me.  863. 

It  is  submitted  that  the  provision  of  the  will 
in  the  case  at  bar  is  in  effect  the  same  as  in  the 
cases  cited,  and  limited  the  estate  over  to  the 
grandchildren  on  the  happening  of  the  con- 
templated contingency.  They  are  mentioned 
as  the  remaindermen  to  be  substituted. 

fwre  v.  Lyons,  25  Wend.  119,  144. 
has  been  held  that  such  provision  would 
not  prevent  the  remaindermen  from  conveying 
and  giving  a  clear  title  during  the  life  of  the 
life  tenant. 

Hill  v.  Bacon,  106  Mass.  578;  Kimball  v.  TU 
ton,  118  Mass.  811. 
But  it  has  never  been  held  to  be  mere  sur- 

S usage,  giving  no  interest  to  those  mentioned 
it;  at  least  it  makes  them  take  as  legatees, 
and  not  as  heirs. 

Gardner  v.  Hooper,  8  Gray,  898;  Blanchard 
v.  Blanchard,  1  Allen,  288;  Kimball  v.  Tilton, 
and  Hill  v.  Bacon,  supra;  Pikev.  Stephenson,  99 
Mass.  188;  Gibbens  v.  Gibbens,  140  Mass.  105, 

1  New  Eng.  Rep.  98. 

It  is  not  inconsistent  with  the  vesting  of  an 
estate  at  the  testator's  death,  that  it  should  not 
receive  its  final  character  till  the  happening  of 
some  subsequent  contingency;  e.  g.,  it  may 
open  to  let  in  other  objects,  and  so  to  substi- 
tute an  object. 

Ballard  v.  Ballard,  18  Pick.  41;  Dingley  v. 
BingUy,  5  Mass.  585;  Doe  v.  Moore,  14  East, 
601;  2  Jarm.  Wills,  Bigelow's  ed.  §  156. 

There  cannot  be  deducted  from  a  legatee's 
share  of  an  estate  an  amount  wrongfully  ap- 
propriated by  a  prior  holder  of  the  share. 
The  substituted  legatees  do  not  succeed  to  his 
debt. 

Gowdin  v.  Perry,  11  Pick.  508. 

The  wrongful  appropriation  was  a  loss  to 
the  trust  estate,  which  should  be  borne  equally 
by  all  the  beneficiaries,  (a)  The  money  was 
taken  by  Hooper  after  the  death  of  the  testa- 
tor; it  was  not,  therefore,  an  advance  which 
might,  in  anyone's  hands,  reduce  and  limit  the 
share,  (b)  It  was  merely  a  debt  from  Hooper 
to  the  estate,  which,  at  the  time  of  distribu- 

2  Mass.      n.  b.  r.,  t.  iv. 


tion,  would  give  a  right  of  set-off  against 
him. 

Jeffs  v.  Wood,  2  P.  Wms.  128;  Waterman, 
Set-off,  2d  ed.  §  209. 

Till  the  time  of  distribution  it  in  no  way  af- 
fected the  share.  The  right  of  set-off  relates 
simply  to  the  payment  of  the  share;  "is 
founded  on  equities  wholly  extrinsic  and  hav- 
ing no  connection  with  the  will  or  with  any 
right  derivable  from  it." 

Carson  v.  Carson,  1  Met.  (Ky.)  800. 

The  equity  must  exist  at  the  time  of  distri- 
bution, and  against  the  one  claiming  the 
share.  A  debt  of  the  husband  to  the  estate 
may  be  set  off  against  the  wife's  distributive 
share  of  the  estate. 

Carr  v.  Taylor,  10  Ves.  574. 

But  if,  before  the  time  of  distribution, 
though  after  the  testator's  death,  the  husband 
loses  his  beneficial  interest  in  the  share. — as 
by  his  death  or  divorce, — his  debt  cannot  then 
be  deducted.  The  debt  and  the  share  have 
separated. 

Fink  v.  Hake.  6  Watts,  181 ;  Harrison  v.  An- 
drews, 18  Sim.  595. 

If  the  grandchildren  take  their  share  in 
their  own  right,  the  trustees  cannot  deduct  the 
debt  of  their  father. 

Carson  v.  Carson,  1  Met.  (Ky.)  800;  Thatcher 
v.  Cannon,  6  Bush,  541 ;  Pierce  v.  Duetin,  24 
N.  H.  417;  Skinner  v.  Wynne,  2  Jones,  Eq. 
(jN.  C.)  41;  Voorhees  v.  Voorhees,  18  N.  J.  Eq. 

Morton,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  whether  the  appellants  are 
entitled  to  charge  in  their  account  against  the 
children  of  D  wight  B.  Hooper  the  sum  of  $872 
received  by  said  Hooper  in  his  lifetime,  and  in- 
terest thereon,  was  adjudicated  in  the  case  of 
Dodd  v.  Winship,  188  Mass.  859.  In  that  case 
it  appeared  that  the  sum  received  by  said 
Hooper  was  a  part  of  the  income  of  the  trust 
fund.  The  court  dealt  with  the  case  before 
it,  and  decided  that,  being  a  part  of  the  income, 
it  belonged  to  Mrs.  Hooper,  and  could  not  be 
charged  against  the  children  in  the  probate  ac- 
counts with  them.  The  trustees  have  filed  an- 
other account  in  which  they  credit  themselves 
with  the  same  sum  and  interest,  alleging  that 
it  was  a  part  of  the  principal  of  the  trust  fund. 

The  first  question  is  whether  the  prior  ad- 
judication is  a  conclusive  bar  to  their  right  to 
do  this.  Under  our  system  of  probate  proceed- 
ings great  latitude  is  allowed  in  reopening  and 
correcting  errors  in  the  accounts  of  executors, 
guardians,  and  trustees.  The  statute  provides 
that,  "upon  the  settlement  of  an  account,  all 
former  accounts  of  the  same  accountant  may 
be  so  far  opened  as  to  correct  a  mistake  or  er- 
ror therein,  except  that  a  matter  in  dispute 
which  has  been  previously  heard  and  deter- 
mined by  the  court  shall  not,  without  leave  of 
the  court,  be  again  brought  in  question  by  any 
of  the  parties  to  such  dispute."  Pub.  Stat, 
chap.  144,  §  9.  It  seems,  therefore,  that  if  the 
appellants,  through  inadvertence  and  without 
any  fault  on  their  part,  erred  in  admitting  that 
the  amount  appropriated  by  Hooper  was  a 
part  of  the  income,  the  probate  court— or,  upon 
appeal,  this  court— could  grant  them  leave  to 
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reopen  the  account  and  correct  this  error,  if  it 
was  material.  Blake  v.  Pegram,  101  Mass.  592; 
Same  v.  Same,  109  Mass.  541.  But  it  is  not 
necessary  to  investigate  or  consider  whether 
the  alleged  mistake  in  the  first  account  was  an 
excusable  one,  because  it  is  not  material. 
Whether  the  amount  appropriated  by  Hooper 
was  income  or  principal,  the  result  is  the  same. 

By  the  will  of  John  Hooper  he  gave  the  res- 
idue of  his  property  to  the  appellants  as  trus- 
tees, to  pay  the  income  to  his  widow  during 
her  life,  and,  "at  her  decease,  to  pay,  convey, 
and  assign  the  trust  property  to  and  among 
my  children,  their  heirs,  personal  representa 
tives,  and  assigns,  in  equal  proportions;  the 
issue  of  any  deceased  child  to  stand  in  their 
parent's  stead  and  receive  their  parent's  share." 
Under  this  devise  the  children  of  the  testator 
took  interests  which  vested  at  his  death.  Gib 
bens  v.  Oibbem,  140  Mass.  102, 1  New  Eng.  Rep. 
98.  The  material  question  is  as  to  the  extent 
and  quality  of  such  interests. 

The  testator's  clear  intention  was  to  post- 
pone the  possession  and  enjoyment  of  the  es 
tate  by  his  children  until  the  death  of  the 
widow,  so  that  Dwight  B.  Hooper  had  no  right 
of  possession  or  enjoyment  of  any  part  of  his 
share  during  bis  mother's  life.  It  is  not  a  rea- 
sonable construction  of  the  clause  we  are  con- 
sidering, that  the  words,  "the  issue  of  any  de- 
ceased child,"  refer  only  to  the  issue  ot  any 
child  who  died  before  the  testator.  He  is 
speaking  of  the  time  of  the  decease  of  the 
widow,— the  time  of  the  final  distribution  of 
the  property, — and  the  meaning  is  the  same  as 
if  he  had  said:  "At  her  decease  the  trustees  are 
to  pay  and  convey  the  property  to  and  among 
my  children  in  equal  proportions;  but  if  any 
child  be  then  deceased,  leaving  issue,  such  is- 
sue are  to  take  the  share  their  parent  would 
have  taken  if  then  living." 

It  was  the  intention  of  the  testator,  not  mere- 
ly to  postpone  the  enjoyment  to  the  period  of 
distribution,  but  to  create  a  condition  subse- 
quent, that  if  any  child  died  before  the  widow, 
leaving  issue,  such  issue  should  take  under 
the  will  as  substituted  legatees.  The  case 
falls  within  that,  class  of  cases  where  it  is  held 
that  a  devise  creates  a  vested  interest  determin- 
able by  some  future  condition  or  contingency . 
Blanchard  v.  Blanchard,  1  Allen,  228,  and 
cases  cited;  McArthur  v.  Scott,  118  U.  S.  840 
[Bk.  28,  L.  ed.  10151.  Dwight  B.  Hooper  took 
a  vested  estate  liable  to  be  devested  and  de- 
feated if  he  died  before  his  mother,  leaving 
issue.  He  could  assign  it,  but  his  assignee 
would  take  the  estate  subject  to  the  same  con- 
tingency. Putnam  v.  Story,  132  Mass.  205; 
Dunn  v.  Sargent,  101  Mass.  836.  Neither  he 
nor  the  trustees  could  enlarge  his  interest  or 
defeat  the  interest  of  his  issue.  In  the  con- 
tingency which  has  happened,  they  are  entitled, 
under  the  will,  to  that  share  of  the  principal  of 
the  fund  which  would  have  come  to  their 
father  if  he  had  survived  his  mother.  If  the 
trustees  purposely  or  negligently  allowed 
Hooper  to  appropriate  a  part  of  this  fund,  it 
was  a  breach  of  trust;  and  they  cannot  charge 
it  in  their  account  against  his  children,  thus 
defeating  their  rights  and  the  intentions  of  the 
testator.    Cowdin  v.  Perry,  11  Pick.  503. 

Decree  affirmed. 
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Nora  WALKER 
e. 

Francis  C.  WELCH,  Admr. 

1.  The  burden  is  upon  the  plaintiff  to 
prove  a  perfected  gift  to  her  from 

her  husband  of  a  sum  of  money.  It  is 
not  enough  that  he  deposited  the  money 
in  the  savings  bank  in  his  name  as  trus- 
tee for  her.  There  must  be  some  fur- 
ther act  showing  his  intention  to  part 
with  the  control  of  the  deposit,  and  to 
make  a  perfected  gift. 

2.  A  finding  of  fact  by  the  justice  before 
whom  the  cause  was  heard  is  entitled  to 
great  weight,  and  ought  not  to  be  re- 
versed by  the  appellate  court  unless  it 
clearly  appears  to  be  erroneous. 

8.  Where  there  is  no  proof  of  any  decisive 
act  or  declaration  of  the  husband,  show- 
ing that  he  intended  to  make  a  gift  to 
his  wife,  and  the  bank-book  was  never 
delivered  to  her,  and  she  never  exer- 
cised any  control  over  it  or  the  deposit 
during  his  life, — the  evidence  tails  to 
sustain  a  gift. 

4.  Testimony  of  witnesses  interested 
and  biased,  and  who  differ  from  each 
other,  and  are  uncorroborated,  cannot  be 
relied  upon. 

(Suffolk  Filed  May  ».  1887.) 

APPEAL  by  plaintiff  from  a  decree  of  a 
single  justice  of  the  Supreme  Judicial 
Court  dismissing  the  complaint  in  an  action  to 
recover  possession  of  a  bank-book.  Affirmed. 

This  was  a  bill  in  equity  by  Nora  Walker 
against  Francis  C.  Welch,  administrator  of 
Wilson  Walker,  deceased.  The  complaint, 
with  its  amendments,  alleged  that  plaintiff  was 
the  widow  of  said  Walker;  and  that,  during 
his  lifetime,  said  Walker  deposited  in  the  Rox- 
bury  Institution  for  Savings  the  sum  of  $450. 
and  received  from  said  bank  a  savings-bank 
book  as  evidence  of  such  deposit;  that  said 
sum  was  deposited  in  trust  for  the  plaintiff, 
and  the  name  and  residence  of  plaintiff  was 
disclosed  to  said  bank,  and  no  further  nonce 
of  the  terms  and  conditions  of  the  trust  has 
ever  been  given  in  writing  to  said  bank;  that 
said  book  was  entitled  as  follows:  "Number 
87.998,  Wilson  Walker  in  trust  for  Nora 
Walker  (wife)  $450;"  that  the  intention  of  said 
Wilson  Walker  in  making  said  deposit  was 
that  the  plaintiff  should  have  the  benefit  of  it; 
that  when  said  deposit  was  made,  said  Wilson 
Walker  informed  plaintiff  that  he  had  made 
said  deposit  as  a  gift  to  her,  and  she  accepted 
the  same;  that  one  of  the  by-laws  of  said 
bank  requires  that  the  book  be  produced  upon 
demand  for  the  payment  of  any  deposit,  and 
that  defendant,  as  special  administrator  of  the 
estate  of  Wilson  Walker,  deceased,  has  taken 
possession  of  the  book  with  other  effects  of 
the  deceased,  and  refuses  to  deliver  the  same 
to  the  plaintiff.  The  bill  prayed  a  decree  com- 
manding the  defendant  to  deliver  said  bank- 
book to  the  plaintiff. 

Defendant  demurred  to  the  bill,  and  also  filed 
an  answer,  in  which  he  denied  that  Wilson 
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Walker  deposited  any  moneys  in  said  bank  in 
trust  for  plaintiff,  and  alleged  that  said  deposit 
of  $450  in  the  name  of  Wilson  Walker  in  trust 
for  Nora  Walker  was  made  for  the  intestate's 
own  use  and  benefit,  and  not  for  that  of  plain- 
tiff; that  on  December  7, 1883,  when  the  deposit 
in  question  was  made,  said  Walker  tendered 
to  the  bank  for  deposit  the  sum  of  $1,450; 
that  said  institution  refused  to  receive  said 
sum  on  deposit  in  one  name,  whereupon  said 
Walker  deposited  the  sum  of  $1,000  in  his 
own  name  and  the  balance  of  said  sum  in  the 
name  of  "Wilson  Walker,  in  trust  for  Nora 
Walker  (wife);"  that,  in  receipt  for  and  as  evi- 
dence of  said  deposit  of  $450,  said  Walker 
took  a  book  containing  a  memorandum  there- 
of, and  immediately  left  said  book  with  the 
cashier  of  the  bank,  with  a  request  to  keep  the 
same  for  him;  whereupon  said  cashier  took 
the  book,  and  continued  to  hold  it  during  said 
Walker's  life;  that  plaintiff  was  not  informed 
of  said  deposit,  and  was  ignorant  thereof ;  and 
that  the  trust  described  in  said  book  was  not 
and  never  has  been  completed,  and  no  accept- 
ance of  said  trust  was  ever  made  by  the  plain- 
tiff. 

The  case  was  heard  in  the  supreme  judicial 
court  before  a  single  justice,  upon  the  plead- 
ings and  evidence  given  by  the  plaintiff,  the 
material  part  of  which  appears  from  the  opin- 
ion. Defendant  offered  no  evidence.  The 
court  ordered  the  bill  dismissed,  and  plaintiff 
appealed  to  the  full  bench. 

Mews.  Crowley  &  Maxwell,  for  plain- 
tiff: 

There  is  no  conflict  of  evidence.  The  rea- 
sons for  sustaining  the  findings  of  the  single 
judge,  stated  in  Montgomery  v.  Pickering,  116 
JIaas.  227,  and  in  Reed  v.  Reed,  114  Mass.  872, 
do  not  therefore  apply  to  this  case. 

In  Nutt  v.  Morse,  142  Mass.  1,  2  New  Eng. 
Rep.  248,  the  facts  were  found  and  reported, 
and  the  case  reserved  for  the  consideration  of 
the  full  court.  It  will  be  observed  that  the 
facts  found  related  merely  to  the  form  of  the 
deposits,  the  dealing  of  the  depositor  with 
the  deposits,  and  the  language,  the  words  of  the 
depositor  to  the  alleged  cesluis  que  trust.  The 
uncontradicted  facts,  as  testified  to  in  the  case 
at  bar,  bear  some  similarity  to  those  found  in 
Nutt  v.  Morse,  but  are  distinguished  by  cir- 
cumstances favorable  to  the  plaintiff. 

This  case  is  governed  by  Oerrish  v.  New 
Bedford  Inst,  for  Savings,  128  Mass.  159, 
and  not  by  Nutt  v.  Morse,  supra,  nor  by  Sher- 
man v.  New  Bedford  Sen.  Bank,  138  Mass.  681. 

The  doctrine  of  Oerrish  v.  New  Bedford  Inst, 
for  Savings  seems  to  be  this:  That,  although 
manual  delivery  of  the  book  is  ordinarily  es- 
sential to  the  gift,  it  is  not  essential  to  the  con- 
stitution of  a  trust,  possession  by  the  trustee 
being  entirely  consistent  with  the  trust. 
Hence,  if  A  make  a  deposit  in  his  name,  as 
trustee  for  B,  intending  to  give  B  a  present 
equitable  interest,  and  informs  B  of  the  fact 
of  the  deposit  and  its  purpose,  he  thereby  fully 
constitutes  himself  trustee  for  B,  though  no 
delivery  of  the  book  is  made  to  B.  These 
seem  to  be  precisely  the  facts  in  the  case  at 
bar. 

As  to  the  Intention  of  the  deposit  and  the 
communication  to  Mrs.  Walker,  it  may  be 
that  the  judge  below  regarded  this  case  as  gov- 
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erned  by  Nutt  v.  Morse,  supra.  But  in  Nutt 
v.  Morse,  the  alleged  trustee  said  to  each  of  the 
beneficiaries  that  the  deposits  were  to  remain 
his  during  his  life,  and  were  to  become  theirs 
upon  his  death,  clearly  excluding  any  present 
beneficial  interest,  and  therefore  being,  as  this 
court  says  in  its  opinion,  "an  attempted  eva- 
sion of  the  Statute  of  Wills,"  and  void. 

The  distinctions  which  we  point  out  between 
Oerrish  y.  New  Bedford  Inst,  for  Savings,  and 
Nutt  v.  Morse,  supra,  and  our  contention  that 
this  case  comes  within  the  former  and  not  the 
latter,  will  be  aided  by  an  examination  of  Sher- 
man v.  New  Bedford  Sav.  Bank,  188  Mass.  681. 
The  latter  case,  however,  might  have  been 
well  decided  upon  the  single  ground  that  the 
alleged  cestui  que  trust  never  had  any  know- 
ledge of  the  deposit  until  after  the  death  of  the 
depositor. 

Mr.  Walter  Badger,  with  Mr.  Solomon 
Lincoln*  for  respondent: 

Even  if  full  credence  had  been  given  to  the 
complainant's  witnesses,  the  evidence  offered 
was  not  sufficient  to  warrant  a  finding  that 
Wilson  Walker  constituted  himself  a  trustee 
for  her  benefit. 

Nutt  v.  Morse,  142  Mass.  1, 2  New  Eng.  Rep. 
243;  Scott  v.  Berkshire  Co.  Sav.  Bank,  140 
Mass.  157,  1  New  Eng.  Rep.  221;  Clark  v. 
Clark,  108  Mass.  522;  McCluskey  v.  Provident 
Inst,  for  Savings,  103  Mass.  800;  Brabrook  v. 
Boston  Sav.  Bank,  104  Mass.  228;  Ide  v.  Pierce, 
184  Mass.  260;  Pierce  v.  Boston  Sav.  Bank,  129 
Mass.  425;  Jewett  v.  Shaituck,  124  Mass.  590; 
Sherman  v.  New  Bedford  Sav.  Bank,  188  Mass. 
582. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

There  is  no  dispute  as  to  the  rules  of  law 
which  govern  this  case.  The  burden  is  upon 
the  plaintiff  to  prove  a  perfected  gift  to  her  by 
her  husband  of  the  sum  which  she  claims.  It  is 
not  enough  that  he  deposited  the  amount  in 
the  savings  bank  in  his  name  as  trustee  for  her. 
There  must  be  some  further  act  or  circum- 
stances showing  his  intention  to  part  with  the 
control  and  dominion  of  the  deposit,  and  to 
make  a  perfected  gift  of  the  legal  or  equitable 
interest  in  it  to  her.  Oerrish  v.  New  Bedford 
Inst,  for  Savings,  128  Mass.  159;  Sherman  v. 
New  Bedford  Sav.  Bank,  188  Mass.  581 ;  Nutt 
v.  Morse,  142  Mass.  1,  2  New  Eng.  Rep.  248. 

The  case  at  bar  was  heard  before  a  single 
ustice,  who,  upon  all  the  evidence,  found  as  a 
act  that  "Wilson  Walker  did  not  constitute 
himself  a  trustee  for  his  wife,  Honora  Walker, 
the  complainant."  Such  finding  by  a  justice 
who  saw  the  witnesses,  and  could  best  judge 
of  their  truthfulness,  candor,  and  intelligence, 
is  entitled  to  great  weight,  and  ought  not  to  be 
reversed  by  the  appellate  court  unless  it  clear- 
ly appears  to  be  erroneous.  Reed  v.  Reed,  114 
Mass.  872;  Montgomery  v.  Pickering,  116  Mass. 
227. 

Upon  examining  the  testimony  it  is  found 
that  there  is  no  proof  of  any  decisive  act  or 
declaration  of  the  deceased,  showing  that  he 
intended  to  make  a  gift  to  his  wife.  The  bank- 
book was  never  delivered  to  her,  and  she  never 
exercised  any  control  over  it  or  the  deposit 
during  his  life.  There  is  no  reliable  proof  of 
any  statement  by  him,  showing  such  intention. 
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The  plaintiff  relies  upon  the  testimony  of  her- 
self, and  her  son  by  a  former  marriage.  She 
testifies,  in  direct  examination,  that  when  her 
husband  came  back  from  the  bank  **he  said 
he  put  $460  in  my  name  and  $1,000  in  his  own 
name."  On  cross-examination  she  said  he 
told  her  that  "the  $400  was  for  me."  The  son 
testifies  that  "he  told  us  the  facts  that  he  had 
deposited  the  $1,450.  $1,000  in  his  name 
and  $450  in  his  name  in  trust  for  his  wife;  the 
$450  was  to  be  my  mother's,  and  if  she  saved 
her  money  she  might  have  it."  In  cross-ex- 
amination he  testified  that  "he  said  it  was  his 
intention  that  my  mother  should  have  the 
$450  deposited  in  trust  for  her."  The  witnesses 
510 


differ  in  their  statements;  and  it  is  clear  that 
neither  can  be  relied  on  as  giving  the  exact 
language  used  by  the  deceased.  When  we 
consider  that  both  witnesses  are  interested  and 
biased,  and  that  they  are  not  corroborated  in 
any  substantial  way,  their  testimony  fails  to 
satisfy  the  mind  that  the  deceased  made  a  gift 
of  this  sum  of  $450  to  his  wife.  We  are  of 
opinion  that  the  plaintiff  failed  to  meet  the 
burden  of  proving,  by  a  preponderance  of 
evidence,  that  such  completed  gift  was  in- 
tended and  made,  and  therefore  that  the  jus- 
tice who  heard  the  case  rightly  decided  for 
the  defendant 
Decree  affirmed. 
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Supreme  Court. 

8TATE  of  Vermont 
v. 

Baxter  PRATT. 

That  part  of  Rev.  Laws,  §8962,  which  re- 
quires a  license  of  a  person  peddling 
tea,— the  growth  of  a  foreign  country,— 
is  in  conflict  with  the  Federal  Consti- 
tution, art.  1,      8,  10. 

(Orleans  Decided  May  28. 1887.) 

INFORMATION  filed  against  respondent 
for  peddling  without  a  license.   Heard  on 
an  agreed  statement,  September  Term,  1885, 
Orleans  County,  Ross,  J.,  presiding.   The  re- 
spondent was  adjudged  guilty.  Reverted. 
The  case  is  stated  in  the  opinion. 
Mr.  George  W.  Cahoon,  for  respondent: 
The  statute  (Rev.  Laws,  §  8952)  is  unconsti- 
tutional. 

Welton  v.  Slate.  91  U.  S.  275  (Bk.  28,  L.  ed. 
347);  Brown  v.  Slate,  12  Wheat.  486  (25  U.  8. 
bk.  6.  L.  ed.  684);  Wait.  Ch.  J.,  in  Hall  v. 
De  Ouir,  95  U.  8.  485  (Bk.  24,  L.  ed.  547); 
State  Tannage  Tax,  12  Wall.  204  (79  U.  8.  bk. 
20,  L.  ed.  870);  Sherlock  v.  Atting,  98  U.  8.  99 
(Bk.  28.  L.  ed.  819);  Philadelphia  &  R.  R.  R. 
Co.  v.  Gommontoealth,  15  Wall.  284  (82  U.  8. 
bk.  21,  L.  ed.  164;  Cook  v.  Commonwealth,  97 
U.  8.  566  (Bk.  24,  L.  ed.  1015);  Guy  v.  Balti- 
more, 100  U.  8.  484  (Bk.  25,  L.  ed.  748);  Howe 
Maeh.  Co.  v.  Gage,  100  U.  8.  676  (Bk.  25.  L. 
ed.  754);  Tim-nan  v.  Rinker,  102  U.  8. 128  (Bk. 
26,  L.  ed.  103);  Mobile  v.  Kimball.  102  U.  8. 
691  (Bk.  86,  L.  ed.  288);  Webber  v.  Virginia, 
108  U.  8.  844  (Bk.  26,  L.  ed.  565);  Walling  v. 
People,  cited  in  88  Albany  L.  J.  254;  State 
t.  Furbush,  72  Me.  498:  Western  U.  T. 
Co.  v.  Texas.  105  U.  8.  460  (Bk.  26.  L.ed. 
1067);  Brown ' v.  Houston,  114  U.  8.  622  (Bk. 
29,  L.  ed.  257). 

Mr.  C.  A.  Prouty,  State's  Attorney,  for 
the  State. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

Rev.  Laws,  §  8951,  imposes  a  penalty  upon 
persons  who  become  peddlers  without  a  license. 
Section  3952  provides  that  "a  person  going 
from  town  to  town,  or  from  place  to  place  in 
the  same  town,  on  foot  or  otherwise,  carrying 
to  sell  or  exposing  for  sale  goods,  wares,  or 
merchandise,  the  growth  or  manufacture  of 
a  foreign  country  *  *  *  shall  be  deemed  a 
peddler." 

The  respondent,  among  other  things,  carried 
from  town  to  town  and  exposed  for  sale  tea; 
and  he  is  thus  prosecuted  for  peddling  with- 
out a  license.   It  is  answered  that  so  much  of 


Notb. — Interstate  Commerce.  Recent  decisions  to 
tbe  effect  that  a  State  cannot  levy  a  license  tax  or 
impose  any  other  restriction  upon  the  citizens  or 
inhabitants  of  other  States,  for  selling  or  seeking 
to  sell,  their  goods  in  such  State  before  they  are  in- 
troduced therein,  are  Rnbbins  v.  Taxing  District  of 
Shelby  Co.  Tenn.  120  TJ.  S.  489  (Bk.  30,  L.  ed.  684), 
1  Interstate  Commerce  Rep.  46;  Corson  v.  Mary- 
land, 120  D.  S.  503  (Bk.  30,  L.  ed.  899),  1  Interstate 
Commerce  Rep.  50;  Re  Hennick  (D.  C).  7  Cent.  Rep. 
357, 1  Interstate  Commerce  Rep.  56. 

VT. 


§  8952,  supra,  as  requires  a  /icense  from  per- 
sons peddling  tea,— an  article  of  foreign  growth, 
—is  in  conflict  with  the  Federal  Constitution, 
and  therefore  void. 

The  Constitution,  in  art.  1  §  8,  declares  that 
Congress  shall  have  power  "to  regulate  com- 
merce with  foreign  nations  and  among  the  sev- 
eral States;"  and,  in  §  10,  that  "no  State  shall, 
without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports."  In  arti- 
cle 6  it  is  declared  that  "this  Constitution  and 
the  laws  of  tbe  United  States  which  shall  be 
made  in  pursuance  thereof  *  *  *  shall  be  the 
supreme  law  of  the  land;  and  the  judges  in 
every  State  shall  be  bound  thereby,  anything 
in  the  Constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding;"  and,  in  art.  8,  §  2, 
"The  judicial  power  [of  the  United  States] 
shall  extend  to  all  cases  in  law  and  equity  aris- 
ingjunder  this  Constitution."  Tbe  construc- 
tion, therefore,  given  to  the  clauses  of  the 
Constitution  above  referred  to,  by  the  Su- 
preme Court  of  the  United  States,  is  conclu- 
sive upon  the  court. 

In  Brown  v.  State,  12  Wheat.  486  [25  U.  8. 
bk.  6,  L.  ed.  6841,  it  was  held  that  a  tax  upon 
the  sale  of  an  article  was  in  legal  effect  a  tax 
upon  the  article  itself;  and  that  tbe  law  of  the 
State  of  Maryland  requiring  persons  to  take 
out  a  license  for  selling  imported  goods  in  the 
original  package  was  in  conflict  with  the  Con- 
stitution, in  that  it  purported  to  tax  an  import 
and  sought  to  regulate  commerce  with  foreign 
nations.  The  opinion  of  Marshall,  Ch.  J.,  m 
that  case  is  exhaustive,  and  it  has  stood  for 
more  than  half  a  century  as  the  settled  and 
unquestioned  doctrine  of  tbe  subject. 

In  Welton  v.  State,  91  U.  8.  275  [Bk.  28.  L. 
cd.  847],  decided  in  1875,  the  question  again 
arose  upon  a  statute  of  Missouri  which  re- 
quired a  license  of  peddlers  selling  goods  not 
the  growth,  product,  or  manufacture  of  that 
State;  and  it  |was  argued  that  the  license  fee 
was  a  new  tax  upon  the  occupation  or  calling 
of  the  peddler,  and  not  upon  the  goods  them- 
selves. But  the  court  said:  "Where  the  busi- 
ness or  occupation  consists  in  tbe  sale  of 

floods,  the  license  tax  required  for  its  pursuit 
s ,  in  effect,  a  tax  upon  the  goods  themselves. " 
The  court  held  that  the  Missouri  statute  was 
in  conflict  with  the  Constitution,  as  an  at- 
tempted regulation  of  commerce  between  the 
States.  It  permitted  the  free  sale  of  goods 
which  were  of  the  growth  or  manufacture  of 
Missouri,  but  taxed  the  sale  of  those  of  the 
growth  of  other  States. 

The  same  rule  obviously  must  apply  to  a 
statute  which  permits  the  free  sale  of  goods  of 
Vermont  growth  or  manufacture,  but  taxes 
the  sale  of  those  grown  in  foreign  countries; 
inasmuch  as  the  clause  giving  to  Congress 
the  power  to  regulate  commerce  specified  in- 
terstate and  foreign  commerce  in  the  same 
section. 

Under  our  system  of  dual  government, 
wherein  two  existing  jurisdictions  are  exerted 
over  the  same  territory  and  people,  it  is  of  the 
highest  importance  that  legislation  in  each  be 
restricted  to  the  proper  boundaries  that  cir- 
cumscribe it.  Free  intercourse  and  travel  be- 
tween the  States  and  with  foreign  countries 
can  be  safely  regulated  only  by  that  jurisdic- 
tion that  looks  to  the  general  interests  of  the 
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nation  as  a  whole,  rather  than  the  separate  ad- 
vantage of  a  particular  locality.  The  clauses 
of  the  Constitution  referred  to  are  couched  in 
clear  and  explicit  language;  and  thecases  cited 
are  directly  in  point. 

The  judgment  of  the  County  Court  is  reversed; 
and  judgment  upon  the  agreed  facts  is  rendered 
that  the  respondent  is  not  guilty,  and  that  he  be 
discharged. 

Daniel  SHERWIN 
v. 

Unity  SANDERS. 

1.  The  promise  of  a  married  woman  hav- 
ing a  separate  estate  to  pay  for  neces- 
saries furnished  her  upon  the  credit  of 
her  estate  is  a  sufficient  considera- 
tion for  a  new  promise  to  pay  for  them, 
made  after  the  death  of  her  husband. 

2.  The  supreme  court  will  not  consider 
questions  which  have  not  been  raised 
in  the  court  below. 

(Windham  Decided  May  26,  1887.) 

p  ENERAL  assumpsit.  Plea,  general  issue. 
IT  Trial  by  jury,  September  Term,  1886, 
Windham  County.  Walker,  J.,  presiding.  Ver- 
dict for  the  plaintiff  to  recover  $77.13.  Affirmed. 

The  case  is  stated  in  the  opinion. 

Messrs.  A.  E.  Cudworth,  and  Ha  skins 
&  Stoddard,  for  defendant. 

Messrs.  Waterman  St  Martin,  for  plain- 
tiff. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  jury  has  found  that  the  defendant,  whilst 
she  was  a  married  woman  having  a  separate 
equitable  estate,  promised  to  pay  the  plaintiff 
for  goods  needed  in  her  family,  which  he  sold 
to  her  upon  the  credit  of  such  estate,  and  that, 
after  the  death  of  her  husband,  she  again  ex- 
pressly promised  to  pay  the  same  debt. 

This  action  is  assumpsit  based  upon  the  lat- 
'      ter  promise. 

In  the  court  below  the  defendant  took  no 
issue  upon  the  question  whether  she  in  fact  had 
a  separate  estate  capable  of  equitable  pledge 
for  necessaries  sold  upon  its  credit;  but  she 
stood  for  her  defense  upon  the  ground  that  her 
promise  made  while  covert  was  void  at  law, 
and  capable  of  enforcement  in  equity  only 
against  her  separate  estate;  and  that  her  prom- 
ise, after  coverture  ceased,  was  without  legal 
consideration  to  uphold  it. 

This  court  sits  for  the  correction  of  errors 
made  by  the  county  court  in  trial  of  the  cases 
upon  the  issues  made  up  by  the  parties.  We 
have  no  authority  to  make  up  a  new  issue  not 
raised  in  that  court,  and  proceed  to  determine  it 
for  the  first  time.  If  no  ruling  is  made  by  the 
county  court  upon  a  question  that  might  have 
been  raised,  it  is  plain  that  no  error  is  predi- 
cable  of  that  question.  • 

The  court  below  treated  the  question  of  the 
existence  of  a  separate  estate  as  a  fact  not  dis- 
puted, as  the  parties  treated  it.  It  was  not  di 
rectly  presented,  as  it  was  in  Hubbard  v.  Bugbee, 
68  Vt.  172.  There  the  referee  directly  present- 
ed the  fact  upon  which  it  was  to  be  determined 


whether  a  separate  estate  existed.  It  wassnch, 
and  no  other,  as  the  will  conferred;  and  the 
referee  submitted  to  the  court  whether  the 
promise  found,  in  view  of  the  estate  created 
by  the  will,  was  binding  at  law  upon  the  de 
fendant.  Here,  however,  the  terms  of  the  deed 
are  not  disclosed,  and  were  not  considered  by 
the  county  court;  and  that  court  had  no  call  to 
construe  them.  The  argument,  therefore,  in 
behalf  of  the  defendant  upon  this  branch  of 
the  case,  should  have  been  addressed  to  the 
court  below. 

We  have  no  occasion  to  repeat  what  we  said  in 
Hubbard  v.  Bugbee,  supra,  respecting  the  facts 
essential  to  the  creation  of  a  separate  equitable 
estate  in  married  women.  If  such  estate  exists, 
the  married  woman  may  pledge  it  for  necessa 
ries  for  herself  and  family.  It  must  fairly  ap- 
pear that  she  intends  to  have  the  party  dealine 
with  her  rely  upon  the  credit  of  her  estate,  and 
that  he  does  rely  upon  it.  This  much  appear 
ing,  the  equitable  contract  is  perfected.  Dur- 
ing coverture,  and  by  reason  of  coverture,  this 
contract  must  be  enforced  by  equitable  reme- 
dies. After  co  vertu  re  a  new  promise  to  perform 
it  is  based  upon  sufficient  consideration.  Dar- 
ing coverture  a  married  woman's  promise  doea 
not  bind  her  personally:  but,  having  a  separate 
equitable  estate  respecting  which  she  is  not 
clogced  by  the  fetters  of  coverture,  her  prom- 
ise charges  her  conscience  and  binds  her  estate 
to  fulfill  it.  The  authorities  cited  in  Hubbard 
v.  Bugbee,  supra,  fully  sustain  this  position. 

The  case  of  Lee  v.  Muggeridge,  5  Taunt.  35, 
was,  like  the  case  at  bar,  an  action  of  assump- 
sit based  on  the  promise  of  a  widow  having  a 
separate  estate  to  pay  a  debt  contracted  on  the 
credit  of  such  estate  during  coverture.  Tas 
question  was  whether  her  promise  after  cov- 
ture  was  based  on  sufficient  consideratioa. 
Lord  Mansfield  said:  "It  has  been  long  estab- 
lished that  when  a  person  is  bound  morally 
and  conscientiously  to  pay  a  debt,  though  not 
legally  bound,  a  subsequent  promise  to  pat 
wfll  give  a  right  of  action."  Heath,  J.,  said: 
"The  notion  that  a  promise  may  be  supported 
by  a  moral  obligation  is  not  modern." 

This  case  has  been  criticised  somewhat;  not 
on  the  ground  that,  upon  the  special  facts  ap 
pearing,  the  decision  was  wrong;  but  that  Uw 
propositions  laid  down  were  too  oroad  for  gene 
ral  application.  Eastteood  v.  Kenyon,  11  A.  A 
E.  447;  Beaumont  v.  Reeve,  8  Q.  B.  487;  1  Para 
Con t.  482,  note  s.  In  these  cases  it  is  said  thai 
the  subsequent  promise  is  binding  only  wha 
the  antecedent  obligation  was  a  legal  one.  Ii 
is  not  improbable  that  this  qualification  of  tlM 
rule  laid  down  in  Lee  v.  Muggeridge  itseB 
needs  qualification.  If  the  antecedent  obfiga 
tion  is  an  equitable  one, — that  is,  one  that  equitj 
would  enforce.— Lord  Mansfield's  doctrine  i 
easily  harmonized  with  that  of  bis  criuca 
Baron  Parke,  in  Earle  v.  Oliver,  2  Exch.  71 
has  harmonized  both  views  as  follows:  "Thi 
principle  of  the  rule  laid  down  by  Lord  Mass 
field  is  that  when  the  consideration  was  origi 
nally  beneficial  to  the  party  promising,  ye* 
if  he  be  protected  from  liability  by  some  pw 
vision  of  the  statute  or  common  law  meant  fa 
his  advantage,  he  may  renounce  the  benefit d 
that  law ;  and,  if  he  promises  to  pay  the  debv- 
which  is  only  what  an  honest  man  ought  V 
do, — he  is  then  bound  by  law  to  perform  it," 
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In  a  later  case,  La  louche  v.  'La  Ton  die,  8 
H.  &  C.  576,  it  was  held  that  a  promissory 
note  given  by  a  widow  to  extinguish  a  balance 
due  upon  her  note  given  during  coverture, 
which  bound  her  separate  estate,  and  which 
was  barred  by  the  Statute  of  Limitation,  was 
based  on  good  consideration.  Channel],  B., 
said:  "The  note  of  1848,  although  made  dur- 
ing coverture,  was  binding  on  the  defendant's 
estate.  Unless  something  occurred  to  dis- 
charge the  defendant's  separate  estate  from  lia- 
bility, there  was,  we  think,  a  good  considera- 
tion for  the  note  now  sued  upon,  made  by  her 
after  her  coverture  was  determined."  In  Bris- 
ling v.  Rutting,  47  N.  J.  L.  1.  Beasley,  Ch.  J., 
in  discussing  an  analogous  principle,  formu- 
lates the  rule  thus:  "By  such  a  promise,  what 
before  was  an  equitable  obligation  is  converted 
into  a  legal  obligation." 

In  Vance  v.  Wells,  8  Ala.  899,  it  was  held 
that  when  goods  are  furnished  to  a  married 
woman  on  the  faith  of  her  separate  estate,  there 
is  such  a  moral  obligation  to  pay  the  debt  as 
will  support  an  action  at  law  on  a  promise  to 
pay  after  the  coverture  has  ceased.  In  Gould- 
ing  v.  Davidson,  26  N.  Y.  604,  the  same  doc- 
trine was  laid  down  in  a  similar  case. 

In  the  case  at  bar  the  defendant  received 
value  to  her  own  use  from  the  plaintiff,  who 
relied  upon  her  promise  to  pay.  and  upon  her 
separate  estate  as  the  means  of  enforcing  pay. 
Her  promise,  by  the  accident  of  her  coverture, 
was  void  at  law,  but  valid  in  equity.  Her  sub- 
sequent promise  to  pay,  after  coverture,  is 
clearly  founded  upon  good  consideration. 

The  item  of  $8.45  was  properly  dealt  with 
by  the  court.  The  jury  found  it  was  for  ne- 
cessaries for  the  family,  and  the  goods  were 
procured  by  Hiland  at  the  defendant's  request. 
Hi  land's  willingness  to  pay  his  mother's  debt 
does  not  absolve  her  from  it.  There  is  more 
question  respecting  the  $20  item.  But  the 
case  fairly  shows  that  this  item  was  disallowed 
by  the  jury;  so  the  defendant  has  suffered  no 
harm. 

The  judgment  is  affirmed. 


8.  F.  FRARY,  Exr.  of  D.  Gusha, 
v. 

A.  B.  GU8HA. 

1.  In  an  action  involving-  the  probate  of 
a  will,  evidence  is  not  admissible  to 
show  that  the  contestant  did  not  deny 
collateral  statements  made  by  the  testa- 
tor at  a  hearing  for  the  appointment 
of  a  guardian  over  him. 

2.  Where  the  defense  was  the  insanity 
of  the  testator  and  undue  influence, 
after  evidence  had  been  introduced  by 
the  proponent  of  the  will,  tending  to 
prove  that  the  testator  held  his  son,  the 
contestant,  in  disesteem,  evidence  was 
properly  allowed  to  show  that  the  son 
was  industrious  and  had  no  vicious 
habits,  as  proving  that,  if  his  father  did 
not  esteem  him,  it  was  due  to  some  un- 
natural condition  or  influence. 

8.  Evidence  was  admissible  to  show  the 
business  character  and  financial  condi- 
tion of  one  to  whom  the  testator  gave  a 
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power  of  attorney  to  do  his  business,  as 
bearing  on  his  capacity  to  make  the  wilL 

4.  A  physician  who  attended  the  testator 
a  few  days  before  he  committed  suicide 
was  asked  to  state  whether  the  condi- 
tion the  testator  had  been  in  was  an  in- 
dication of  insanity,  and  what  the  act  of 
suicide  would  indicate  as  to  soundness 
of  his  mind,  and  answered  that  he  be- 
lieved that  the  suicide  was  an  insane 
act.  Held,  admissible;  and  that  suicide 
is  evidence  tending  to  prove  insan- 
ity. 

5.  Error  cannot  be  predicated  on  an 
improper  answer  of  a  witness,  when 
no  attempt  was  made  to  check  him,  and 
the  attention  of  the  court  was  not 
called  to  it;  and  it  is  doubtful  whether 
an  exception  should  be  allowed  in  such 
case. 

6.  An  error  in  excluding  evidence  ren- 
dered harmless  by  the  verdict  is  not  vi- 
tiating. 

(Orange  Decided  May  27,  1887.) 

APPEAL  from  an  order  of  the  Probate  Court 
admitting  to]  probate  the  will  of  David 
Gusha.  Pleas,  want  of  testamentary  capacity 
because  of  insanity  and  fraud  and  undue  in- 
fluence. Trial  by  jury,  December  Term,  1885, 
Orange  County,  Kowell,  J.',  presiding.  Verdict 
that  the  paper  propounded  as  the  will  of  said 
Gusha  ought  not  to  stand  and  be  established, 
because  of  his  incapacity.  Affirmed. 
The  case  appears  in  the  opinion. 
Messrt.  S.  B.  Hebard  and  J.  H.  Watson, 
for  appellant: 

Dr.  Fletcher's  testimony  was  not  admissible. 
Suicide  is  not  always  a  symptom  or  a  result  of 
insanity. 

Whart.  &  St.  Med.  Jur.  687. 
There  is  no  presumption  of  law,  prima  facie 
or  otherwise,  that  self-destruction  arises  from 
insanity. 

Miller,  J.,  in  Terry  v.  Int.  Co.l  Dill.C.  C.  408.- 

In  Merritt  v.  Life  Ins.  Co.  55  Ga.  108,  the 
court  say:  "The  fact  that  the  insured  commit- 
ted suicide  is  not  of  itself  evidence  of  insanity. " 

Coffey  v.  Life  Ins.  Co.  85  N.  Y.  Super.  Ct. 
814;  Reg.  v.  Barton,  8  Cox,  C.  C.  275;  Weed 
v.  Mutual  Benefit  L.  Int.  Co.  70  N.  Y.  564; 
I)u field  v.  Robeson,  2  Harr.  (Del.)  875; 
McMwee  v.  Ferguton,  43  Md.  479;  Fer- 
guson v.  Hubbeli,  97  N.  Y.  507;  Rogers,  Exp. 
Test.  §  11 ;  Van  Zandt  v.  Mutual  Benefit  L.  Int. 
Co.  55  N.  Y.  169. 

It  was  for  the  jury  to  say  what  the  suicide 
indicated. 

Cases  supra. 

Messrs.  C.  W.  Clark  and  Heath  &  Wil- 
lard.  for  appellee: 

Insanity  is  a  disease.  It  is  one  of  the  recog- 
nized functions  of  experts  to  say  what  are  and 
what  are  not  symptoms  or  indications  of  dis- 
ease. It  has  been  decided  in  this  State  that 
suicide  is  an  indication  or  proof  of  insanity. 

Hathaway  v.  Nat.L.  Ins.  Co.  48Vt.885;  Fair- 
child  v.  Bascomb,  85  Vt.898;  1  Greenl.Ev.  §  440. 

Royce  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  appeal  from  the  order  of  the 
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probate  court  admitting  an  instrument  pur- 

Sorting  to  be  the  will  of  David  Gusha  to  pro- 
ate.  The  plea  was  want  of  testamentary  ca- 
pacity because  of  insanity,  and  undue  influence 
of  A.  £.  Richardson  ana  others. 

The  will  was  executed  June  80,  1879,  and 
July  17,  1879,  an  application  was  made  by  the 
contestant,  Alonzo  Gusha,  for  the  appointment 
of  a  guardian  for  the  testator,  upon  tne  ground 
of  his  age,  infirmity,  and  general  incapacity  to 
manage  his  business.  On  the  hearing,  both  the 
testator  and  contestant  were  witnesses,  and  the 
testator  testified  as  to  how  he  had  accumulated 
his  property,  the  amount  he  had  given  his  son, 
the  contestant,  and  that,  for  reasons  which  he 
then  gave,  he  did  not  intend  to  give  him  any 
more. 

The  proponent  offered  to  prove  that  the  con- 
testant did  not  deny  the  statement  so  made  by 
the  testator,  and  an  exception  was  taken  to  the 
exclusion  of  the  evidence.  There  was  no  error 
in  that  ruling.  The  matter  in  issue  upon  the 
hearing  was  the  truth  or  falsity  of  the  allega- 
tions in  the  application  for  the  appointment  of 
a  guardian.  The  contestant  was  not  bound  to 
admit  or  deny  them.  The  matters  testified  to 
by  the  testator  were  collateral  to  the  issue  that 
the  court  was  to  determine,  and  so  the  evidence 
offered  was  not  admissible. 

After  the  proponent  had  introduced  evidence 
tending  to  show  that  the  testator  held  his  said 
son  in  disesteem,  the  son  was  permitted, 
against  the  objection  and  exception  of  the  pro- 
ponent, to  show  that  he  was  industrious,  and 
had  no  vicious  habits,  as  tending  to  show  that 
his  father  did  not  hold  him  in  disesteem,  or 
that,  if  he  did,  it  was  due  to  some  unnatural 
'  condition  or  influence.  The  case  of  Fairchild 
v.  Bancomb,  85  Vt.  898,  is  full  authority  for  the 
admission  of  the  evidence  for  the  purpose  for 
which  it  was  offered. 

It  appeared  that,  previous  to  1878,  the  testa- 
tor had  been  a  farmer  most  of  the  time,  and 
that,  having  sold  his  farm,  he  formed  a  part- 
nership with  a  Mr.  Ames  in  the  sawmill  and 
lumber  business,  and  remained  in  partnership 
with  him  until  about  April  1,  1879;  that  be 
was  an  old  man  and  unused  to  the  management 
of  so  extensive  a  business,  and  that  in  February 
or  March,  1879,  he  gave  one  Richardson  a 
power  of  attorney  to  do  his  business,  which, 
previous  to  that  time,  he  had  managed  himself. 
The  contestant  was  permitted  to  show  the 
character  of  Richardson  as  a  business  man, 
and  his  pecuniary  condition,  as  bearing  upon 
the  capacity  of  the  testator  to  make  the  will  in 
question;  and  we  hold  that  the  evidence  was 
admissible. 

It  was  admitted  that  the  testator  committed 
suicide  August  24,  1880.  Dr.  Fletcher,  who 
had  been  his  physician  since  1871,  and  saw 
him  the  last  time  a  few  days  before  his  death, 
was  allowed  to  testify  as  to  his  mental  condi- 
tion during  the  time  he  attended  upon  him, 
and  that,  some  portion  of  the  time,  he  was  de- 
ranged and  more  or  less  melancholy.  He  was 
then  asked  to  state,  from  his  professional  know- 
ledge, whether  the  condition  the  testator  had 
been  in  was  or  was  not  an  indication  of  insanity, 
and  what  the  act  of  suicide  would  indicate  as 
to  the  soundness  or  unsoundness  of  his  mind. 
It  is  said  that  Dr.  Fletcher  was  improved  as  a 
common  witness;  but  no  objection  was  made 
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to  his  testifying  on  the  ground  that  it  did  not 
appear  that  he  was  qualified  to  testify  as  an  ex- 
pert. The  objection  made  to  his  answering 
the  above  question  was  that  it  was  not  a 
proper  question  to  be  put  to  an  expert  The 
question  was  properly  divisible,  and  there  can 
be  no  doubt  about  the  admissibility  of  an  an- 
swer to  the  first  part  of  it.  There  is  a  conflict  of 
authority  upon  the  question  ofrthe  admissibility 
of  such  evidence  as  was  called  for  by  the  second 
part  of  the  question.  While  it  has  been  general- 
ly held  that  the  fact  that  one  committed  suicide 
is  not  conclusive  evidence  of  insanity,  it  has  at 
generally  been  held  that  it  was  evidence  tend- 
ing to  show  insanity ;  and  the  answer  of  the  wit- 
ness that  he.  believed  the  testator's  suicide  an 
insane  act  was  so  treated  by  the  judge  in  bis 
charge  to  the  jury.  The  act  was  an  unnatural 
one ;  and  the  question  put  to  the  witness  was  un- 
doubtedly understood  by  him  as  calling  for  his 
professional  opinion  as  to  the  mental  condition 
of  the  testator  when  he  committed  it;  and  it 
was  probably  so  understood  by  the  jury.  Ap- 
plying the  rule  laid  down  by  Judge  Aldis  in 
Fairehild  v.  Bateomb.  we  think  such  an  inquiry 
might  well  be  put.  It  is,  in  substance,  asking 
the  prof  essional  opinion  of  a  medical  expert  as 
to  what  the  future  mental  condition  of  his  pa- 
tient will  be.  The  trial  in  Fairehild  v.  Baecomb, 
and  ixxHaUtaway  v.  Nat.  L.  Int.  Go.  48  Vt  835, 

firoceeded  upon  that  theory  of  the  law.  In  (he 
ast-named  case  it  was  held  that  the  same  kind 
of  evidence  was  properly  admitted.  The  only 
difference  we  discover  between  that  case  and 
this  is  in  the  form  of  the  questions  and  answers; 
so  it  was  not  error  to  admit  the  evidence. 

Counsel  for  contestant  inquired  of  a  witness 
introduced  by  him  if  he  had  any  occasion  to 
look  for  Richardson's  property.  No  objection 
was  made  to  the  question,  but  it  is  claimed  that 
the  answer  given  to  it  was  improper.  It  does 
not  appear  that  any  attempt  was  made  to  check 
the  witness  while  the  answer  was  being  given, 
or  that  the  attention  of  the  court  was  called  to 
it;  and  the  propriety  of  allowing  an  exception 
may  well  be  doubted.  But  treating  it  as  hav- 
ing been  properly  allowed,  error  cannot  be 
predicated  upon  the  impropriety  of  the  answer. 
Counsel  were  not  responsible  for  it,  and  all 
that  the  court  could  do  would  be  to  caution 
the  jury  as  to  the  use  to  be  made  of  it;  and 
that,  it  is  presumed,  was  done. 

If  the  facts  offered  to  be  shown  by  Chandler 
were  admissible,  and  it  was  error  to  exclude 
them  (which  it  is  not  necessary  to  pass  upon), 
such  error  was  rendered  harmless  by  the  ver- 
dict of  the  jury.  The  evidence  was  offered  as 
bearing  upon  the  question  of  undue  influence; 
the  use  that  the  proponent  proposed  to  make 
of  it  was  to  negate  the  claim  made  by  the  con- 
testant that  the  will  was  procured  by  undue 
influence;  and  the  jury  found  that  it  was  not 
so  procured. 

The  judgment  it  affirmed,  and  ordered  to  be 
certified  to  the  Probate  Court. 


Levi  N.  BARNARD'S  A88IGNEE 

C.  A.  HASKINS. 

No  appeal  is  allowed  by  statute  (Rev. 
Laws,  §§  1862-1864)  from  the  decision  of 
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a  judge  of  the  court  of  insolvency  as  to 

the  priority  of  liens  on  the  insolvent's 
estate,  although  there  is  from  the  deci- 
sion of  commissioners. 

(Windsor  Decided  May  28,  1887.) 

APPEAL  from  a  decision  of  the  judge  of  the 
Court  of  Insolvency  for  the  District  of 
Windsor.   Heard  May  Term,  1886,  Windsor 
County,   Taft,  J.,  presiding.    Appeal  dis- 
missed. Affirmed. 
The  case  is  stated  in  the  opinion. 
Mews.  Davis  &  Enrlght,  and  J.  W. 
Pierce,  for  assignee. 
Mr.  William  Batchelder,  for  defendant 

Powers,  delivered  the  opinion  of  the 
court: 

The  question  argued  before  us  is  whether  an 
appeal  was  allowable  from  the  decision  of  the 
judge  of  the  insolvency  court 

The  appellant  claimed  a  priority  of  lien  upon 
theasseta  of  the  insolvent  Rev.  Laws,  §  1862, 
provides  that  in  such  cases,  if  the  priority  is 
disputed,  the  judge  in  his  discretion  may,  and 
upon  the  petition  of  the  assignee  or  a  creditor 
must, appoint  commissioners  to  determine  such 
dispute.  By  §  1864,  either  party  may  appeal 
from  the  decision  of  such  commissioners. 
Such  questions,  in  the  first  instance,  are  before 
the  judge  for  decision,  but  he  or  the  parties 
may  shift  the  responsibility  upon  commission- 
ers. The  statute  provides  for  no  appeal  if  the 
judge  decides  the  question;  and  in  this  case  he 
made  the  decision.  It  serves  no  useful  pur- 
pose to  wonder  why  the  Legislature  prov  ided 
an  appeal  in  the  one  case,  and  not  in  the  other. 
Thus  saith  the  scripture.  The  Legislature 
created  the  court,  gave  it  plenary  jurisdiction 
in  Insolvency  proceedings,  ana  provided  for 
appeals  to  the  county  court  in  such  instances 
as.  in  its  wisdom,  seemed  best.  So  far  as  the 
statute  accords  an  appeal,  so  far  only  can  it  be 
had.  None  can  exist  except  as  thus  provided. 
The  reason  for  this  holding  is,  the  whole  pro- 
cedure is  statutory,  and  no  appeal  lies  to  any 
order  unless  given  by  the  statute.  This  was 
the  holding  o?  the  court  in  Massachusetts,  re- 
specting their  statute,  in  Bassett  v.  Hutchinson, 
9  Allen,  199;  and  the  same  holding  was  fore 
shadowed  in  Ripley  Sons  v.  Griggs,  52  Vt.  461, 
and  Be  Soviet,  57  Vt.  386. 

The  judgment  of  the  County  Court  dismissing 
the  appeal  is  affirmed,  and  this  judgment  is  or- 
dered to  be  certified  to  the  Court  of  Insolvency. 


8.  D.  CART  WRIGHT 
v. 

NEW  YORK  &  MONTREAL  R.  R.  CO. 

LAn  action   cannot  be  maintained 

which  is  founded  on  Rev.  Laws, 
S  8872,  which  makes  railroads  liable  to 
day  laborers  employed  by  contract- 
ors, for  labor  in  constructing  their 
road 8,— where  the  work  was  done,  and 
the  contract  made  and  to  be  performed, 
in  New  York,  and  governed  by  its  laws. 

2.  If  New  York  has  a  statute  imposing  a 
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similar  liability  on  railroads,  the  action 
should  have  been  based  upon  that  stat- 
ute. 

(Bennington  Decided  Mar  28,  1887.) 

ACTION  on  the  statute,  Rev.  Laws,  §  8872. 
Heard  on  an  agreed  statement,  December 
Term,  1886,  Bennington  County,  Ross,  J., 
presiding.   Judgment  pro  forma,  and  without 
hearing,  for  the  defendant.  Affirmed. 
The  case  appears  in  the  opinion. 
Mr.  C.  H.  Mason,  for  plaintiff: 
The  defendant  was  subject  to  the  jurisdic- 
tion of  this  court 

Rtchardsonv.  Vermont  &  M.  R.  R.  Co.  44  Vt. 
618. 

The  action  should  be  sustained. 
Chase  v.  Haughton,  16  Vt.  594. 
Messrs.  Batchelder  A  Bates,  for  defend- 
ant: 

This  statute  does  not  have  an  extraterrito- 
rial effect. 

The  statute  laws  of  a  State  have  no  operation 
in  respect  to  transactions  which  take  place 
wholly  without  the  State. 

Soulev.  Chase,  89  N.  T.  842;  Whitford  v. 
Panama  R.  R  Co.  28  N.  Y.  465;  Needham  v. 
Grand  Trunk  R.  R.  Co.  88  Vt.  294;  Van  Hook 
v.  Whitlock,  26  Wend.  48;  Le  Forest  v.  Tdman, 
117  Mass.  109;  Story,  Conf.  L.  pp.  22, 28;  BedeU 
v.  Scruton,  54  Vt.  493;  McDougaU  v.  Page,  55 
Vt  187. 

Rowell,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  founded  on  Rev.  Laws,  §  8872, 
which  makes  railroad  companies  liable  to  day- 
laborers  employed  by  contractors,  for  labor 
performed  in  constructing  their  roads. 

The  defendant  is  a  New  York  corporation, 
owning  and  operating  a  railroad  from  Chatham, 
New  York,  to  Bennington,  this  8tate,  with  its 
principal  office  in  New  York  city,  and  the  office 
of  its  general  manager,  superintendent,  etc., 
in  Bennington. 

Plaintiffs  labor  was  performed  on  that  part 
of  the  road  lying  in  New  York,  where  we  un- 
derstand him  to  have  lived,  and  to  still  live, 
and  his  contract  for  labor  to  have  been  made 
with  the  contractors,  whose  place  of  residence 
does  not  appear,  nor  where  this  contract  with 
the  company  was  made. 

Plaintiff's  contract,  then,  with  the  contrac- 
tors, being  made  in  New  York  and  to  be  per- 
formed there,  would  be  governed  by  the  laws 
of  that  State;  and  whatever  privity  existed  be- 
tween him  and  the  company  by  reason  of  that 
contract  and  his  labor  under  it,  and  whatever 
liability  was  thereby  imposed  upon  the  com- 
pany to  pay  for  his  labor,  must  have  existed 
and  been  imposed  by  some  statute  of  that 
State,  as  otherwise  he  could  have  no  claim 
against  the  company;  for  at  common  law  there 
was  no  privity  between  him  and  it. 

But  whether  there  is  any  such  statute  in 
New  York  does  not  appear;  and  if  it  did,  it 
would  make  no  difference;  for  this  action  is 
not  based  upon  a  New  York  statute,  as  it  pro- 
bably might  have  been  if  there  is  one,  and  a 
perfected  cause  of  action  under  it  {MclAod  v. 
Connecticut  &  P.  R.  R.  R.  Co.  58  Vt.  727);  but 
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upon  our  statute,  which  cannot  be  successfully 
invoked,  as  it  can  have  no  extraterritorial  ef- 
fect in  this  behalf. 
Judgment  affirmed. 


John  L.  BULLOCK 
Town  of  GUILFORD. 

1.  Under  the  statute  (Rev.  Laws,  §  270) 
exempting  personal  estate  owned  by 
an  inhabitant  of  this  State,  but  situated 
and  taxed  in  another  State,  a  debt 
evidenced  by  a  promissory  note  owned 
by  such  inhabitant  is  taxable  here,  al- 
though secured  on  land  in  another 
State,  where  the  mortgagee's  interest 
is  taxed  as  real  estate,  and  the  note  and 
mortgage  are  in  the  possession  of  their 
owner's  agent,  living  where  the  land  is 
situated. 

3.  The  statute  requires,  when  a  person 
willfully  omits  to  make  his  inventory, 
that  the  listers  "shall  ascertain,  as 
best  they  can,  the  amount  of  his  taxa- 

.  ble  property.  The  plaintiff  stated  on 
inquiry  that  ne  could  not  tell  how  much 
was  due  on  certain  notes.  Held,  that 
an  error  in  determining  the  amount, 
by  the  listers,  who  acted  in  good  faith 
and  with  common  care  and  skill,  did  not 
invalidate  the  list. 

(Windham  Decided  May  10,  1887.) 

AS8UMPSIT  to  recover  taxes  paid  by  the 
plaintiff  under  protest.  Trial  by  jury. 
September  Term,  1885,  Windham  County, 
Walker,  J.,  presiding.  Verdict  directed  for 
the  plaintiff.  Reversed. 

The  plaintiff,  living  in  this  State,  loaned 
money  to  parties  living  in  Massachusetts, 
which  money  was  secured  on  lands  situated 
there.  The  plaintiff's  interest  in  the  lands 
was  assessed  to  him,  and  he  paid  his  taxes 
there  by  his  agent,  who  had  possession  of  the 
notes  and  mortgage,  and  lived  where  the 
lands  were  situated. 
The  other  facts  appear  in  the  opinion. 
Messrs.  J.  M.  Tyler  and  Waterman  & 
Martin,  for  defendant: 

The  real  question  in  the  case  is  whether  the 
fact  that  the  plaintiff  was  subjected  to  taxa- 
tion upon  these  mortgages  in  the  State  of 
Massachusetts  exempted  him  from  taxation 
on  the  debts  in  defendant  town,  where  he 
resided.  The  case  of  Kirtland  v.  Hotehkiss, 
100  U.  8.  491  (Bk.  25,  L.  ed.  558),  is  decisive 
of  this  case.  It  recognizes  the  law  as  already 
well  established:  (l)That  the  debt,  although 
a  species  of  intangible  property,  is  to  be  re- 
garded as  situated  at  the  domicile  of  the  credi- 
tor; (2)  that  the  bond  or  promissory  note  is 
only  evidence  of  the  debt,  and,  if  destroyed, 
the  debt  remains;  (8)  that  the  debt,  for  the  pur- 
poses of  taxation,  is  not  affected  by  the  fact 
that  it  is  secured  by  a  mortgage  on  real  estate 
situated  in  another  State,  for  the  reason  that 
the  mortgage  is  only  given  as  security  for  the 
debt;  (4)  that  the  mortgage  itself  has  no  local- 
ity independent  of  the  party  with  whom  it  re- 
sides; (5)  that  a  debt  having  its  titut  at  the 
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creditor's  residence,  both  he  and  it  are,  for  the 
purposes  of  taxation,  within  the  jurisdiction 
of  the  State;  (6)  that  it  is  for  the  State  to  deter- 
mine, consistently  with  its  own  fundamental 
law,  whether  such  property  owned  by  one  of 
Its  residents  shall  contribute,  by  way  of  taxa- 
tion, to  maintain  its  government. 

Bonaparte  v.  Appeal  Tax  Court,  104  U.  8. 
592  (Bk.  16,  L.  ed.  845). 

Taxation  is  an  incident  of  sovereignty,  and 
is  coextensive  with  that  to  which  it  is  an  inci- 
dent. All  subjects  over  which  the  sovereign 
power  of  a  State  extends  are  objects  of  taxa- 
tion. 

M'CuUoclt  v.  Maryland,  4  Wheat  428  (17 
U.  S.  bk.  4,  L.  ed.  607). 

It  is  like  the  case  of  Mann  v.  Clark,  88  Vt 
55,  where  the  plaintiff  voluntarily  submitted 
to  be  listed  and  taxed  in  Brookfleld,  when  his 
legal  residence  was  in  Braintree,  where  he  was 
also  listed  and  taxed. 

Messrs.  Haskins  &  Stoddard,  and  C.  B. 
Eddy,  for  plaintiff: 

Plaintiff's  list  and  the  taxes  assessed  upon  it 
were  absolutely  illegal  and  void.  "The  law 
places  the  subject-matter  of  the  controversy 
beyond  the  authority  of  the  listers.  They  had 
no  warrant  in  law  to  list  it  or  appraise  it." 

Cooley,  Tax.  782. 

The  statute  of  Vermont  exempts  the  money 
which  plaintiff  had  in  these  Massachusetts 
mortgages  from  taxation  in  Vermont. 

Rev.  Laws,  §  270. 

Plaintiff  took  his  money  to  Massachusetts, 
invested  it.  and  left  it  there  in  real-estate  mort- 
gages. It  was  situated  and  taxed  in  another 
State.  By  the  law  of  Massachusetts  these 
mortgage  investments  were  taxable,  and  actu- 
ally taxed,  to  the  plaintiff  there.  Mass.  Pub. 
Stat.  1881,  chap.  11.  §  14.  provides  that  the 
amount  of  a  mortgagee's  interest  "shall  be  as- 
sessed as  real  estate  in  the  place  where  the 
land  lies.  *  *  *  For  the  purposes  of  taxation, 
mortgagors  and  mortgagees  shall  be  deemed 
joint  owners." 

Fireman's  Ins.  Co.  v.  Commonwealth,  187 
Mass.  80. 

It  follows  that  if  these  real-estate  mortgages 
make  the  owner  of  them  a  joint  owner  of  real 
estate  with  the  mortgagors,  and  being  situated 
in  Massachusetts,  the  owner,  though  a  resi- 
dent of  this  State,  is  not  taxable  for  the 
amount  invested  in  them,  here. 

Cooley,  Tax.  p.  165.  and  cases  there  cited; 
1  Desty,  Tax.  p.  199,  and  cases  there  cited. 

From  the  facts  shown  it  is  clear  that  the 
listers  did  not  ascertain  the  amount  due  upon 
plaintiff's  investments.  Upon  their  own  testi- 
mony it  appears  that  the  assessment  of  $1,800 
was  arbitrarily  made;  and  the  doubling  there- 
of made  plaintiff's  list  illegal. 

RouxsU  v.  Burton,  58  Vt.  1. 

Taft,  J.,  delivered  the  opinion  of  the  court: 
I.  The  plaintiff  claims  that  promissory  notes 
due  him,  secured  by  mortgages  upon  real  es- 
tate in  Massachusetts,  are  not  taxable  in  this 
State,  for  that  such  real  estate  is  set  in  the  list 
in  that  State  and  taxed  to  him;  the  taxes  paid 
by  him  through  his  agent  residing  in  that 
State,  in  whose  custody  the  mortgages  and 
notes  are  kept.  Upon  these  facts  he  insists 
that  the  property  ;waa  situated  and  taxed  in 
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another  State,  and  so  free  from  taxation  here, 
under  Rev.  Laws,  §  270,  subd.  8,  which  ex- 
empts from  taxation  "personal  estate  owned  by 
inhabitants  of  this  State,  situated  and  taxed  in 
another  State." 

Was  this  property  situated  in  Massachusetts? 
The  general  rule  is  that  a  debt  follows  tho  per- 
son of  its  owner,  and  has  its  situs  at  his  dom- 
icile, although  in  some  instances  it  may,  for  the 
purposes  of  taxation,  have  a  situs  elsewhere; 
e.  g.,  where  it  is  held  in  trust,  as  in  Catlin  v. 
Bull,  21  Vt.  152;  but  in  such  case  it  may  well 
be  claimed  that  the  trustee  becomes  a  quasi 
owner  of  the  debt.  A  debt  is  simply  an  obli- 
gation of  the  debtor;  it  only  possesses  value  in 
the  hands  of  the  creditor;  with  him  U  is  prop- 
erty, and  in  his  hands  it  may  be  taxed.  A 
debt  simply  can  have  no  locality  separate  from 
that  of  the  party  to  whom  it  is  due.  State  Tax 
on  Foragn  held  Bonds,  15  Wall.  800  [82  U.  S. 
bk.  21,  L.  ed.  1791.  The  situs  of  a  debt  is  not 
affected  by  the  locality  of  the  security;  it  is 
still  with  the  owner.  Taxing  the  security 
makes  the  debt  no  less  a  debt  than  it  was  be- 
fore such  taxation.  We  do  not  intend  to  say 
that  the  plaintiff  cannot  place  his  property  in 
mortgage  notes  in  such  a  manner  as  to  give 
them  a  situs  elsewhere  than  at  his  domicile;  ad- 
mitting that  he  may,  we  are  clearly  of  opinion 
that  in  this  case  he  has  not  done  so.  It  is 
doubtful,  in  our  view,  whether  the  place  of 
keeping  the  evidence  of  a  debt  can  in  any  way 
affect  the  situs  of  the  debt.  And  this  is  the 
only  circumstance  as  to  the  situs  which  distin- 
guishes this  case  from  any  ordinary  case  of  a 
simple  debt.  We  think  that  the  situs  of  the 
debt  in  question  was  with  the  plaintiff  in  Guil 
ford,  and  was  not  in  Massachusetts.  Nor  do 
we  understand  that  the  case  of  Catlin  v.  Hull, 
21  Vt.  152,  was  controlled  by  the  fact  that  the 
debtors  resided  in  Vermont;  but  the  case  was 
put  upon  the  ground  that  Catlin  held  the  prop- 
erty in  trust  as  the  agent  of  Hammond,  and 
so  was  clearly  within  Act  No.  9  of  the  Session 
Laws  of  1844,  and  we  think  the  decision 
should  have  been  the  same  had  the  debtor  re- 
sided without  the  State.  Wherever  the  debt 
ora  resided,  Catlin  held  the  property  here,  and 
so  was  taxable. 

Holding  that  the  property  was  not  situated 
in  Massachusetts  renders  it  unnecessary  to  de- 
cide whether  it  was  taxed  there.  We  do  not 
pass  upon  that  question.  It  must  be  both  sit- 
uated and  taxed  there  to  exempt  it  here.  If 
not  situated  there  it  is  taxable  here. 

II.  The  plaintiff  claims  that  the  list  in  ques- 
tion was  illegally  made,  because  there  was  not 
so  much  due  upon  the  mortgage  notes  as  the 
sum  at  which  the  listers  appraised  their  value. 
This  case  is  unlike  Howes  v.  Bassett,  56  Vt.  141 ; 
and  Bowell  v.  Horton,  58  Vt.  1,  where  no  prop- 
erty was  known  to  the  listers.  Here  the  prop- 
erty was  found  in  specie.  Its  existence  was  ad- 
mitted, and  the  listers  appraised  the  same. 

The  statute  requires  the  listers,  in  case  the 
taxpayer  omits  to  make  a  satisfactory  inven- 
tory, "to  ascertain,  as  best  they  can,  the 
amount  of  the  taxable  property  of  such  per- 
son." Would  it  do  to  say  that  any  error  in 
determining  the  amount  due  upon  a  note 
would  invalidate  the  list?  It  would  be  sub- 
stantially impossible  to  administer  the  law 
under  such  a  rigid  rule.   No  claim  is  made 
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that  the  listers  acted  in  bad  faith  or  were 
wanting  in  common  care  and  skill.  The  ex- 
istence of  the  mortgage  notes  for  $1,800  was 
known,  and  the  evidence  shows  that,  when 
the  plaintiff  was  interrogated  as  to  them,  he 
stated  he  could  not  tell  how  much  was  due  them, 
or  how  much  had  been  paid  on  them.  If  the 
owner  cannot  tell  the  exact  amount  due. — and 
he  testified  upon  trial  that  he  could  not, — is  it 
not  absurd  to  require  a  stranger  to  do  it?  We 
think,  as  was  said  in  a  similar  case, — Hartford 
v.  Champion  (Conn.)  8  New  Eng.  Rep.  548, — 
"The  object  of  the  taxpayer  is  to  keep  his 
property  out  of  sight  and  from  the  knowledge 
of  the  assessors.  By  frankly  staling  what  he 
owns,  he  avoids  all  danger  of  an  unjust  im- 
pression on  the  part  of  the  assessors.  If  they 
get  at  the  property  thus  concealed  by  using 
their  best  judgment  in  the  matter,  and  by  in- 
quiries that  bring  them  to  an  honest  belief  on 
the  subject,  the  taxpayer  is,  in  the  circum- 
stances, in  no  position  to  make  a  reasonable 
complaint  if  they  misjudge  in  the  matter." 
We  cannot  say,  as  matter  of  law,  that  the 
listers  erred  in  their  appraisal,  or  that  the  two 
mortgages  appraised  by  them  at  $1,800  were 
not  or  that  value.   The  list  was  valid. 

Judgment  reversed,  and  judgment  for  defend- 
ant. 


Ruth  B.  SMITH 
t. 

David  ROCK  et  al. 

1.  A  jurisdictional  question  should  be 
raised  by  plea  or  motion  filed  in  tho 
court  of  chancery;  and  it  cannot  be 
raised  before  the  master. 

2.  Nor  is  an  application  to  amend  an  an- 
swer available  when  made  to  a  master. 

8.  A  bill  in  equity  will  lie  to  restrain  a 
trespasser  from  cutting  growing  trees 
on  the  only  wood  lot  owned  by  the  ora- 
tor, when  it  works  a  permanent  inju- 
ry to  the  land:  and  especially  when  there 
is  no  denial  or  the  allegation  of  irrepar- 
able injury. 

4.  The  oratrix  claimed  that  she  had  sold 
the  timber  on  one  acre  of  land  to  one  of 
the  defendants,  and  afterwards  gave  him 
the  following  writing :  "I have  sold  to 
David  Rock,  and  received  payment  in 
full  for  the  hemlock  bark,  timber,  and 
wood  on  one  acre,  more  or  less  (within 
the  bounds  of  the  hemlock  timber)." 
The  master  found  in  favor  of  the  oratrix. 
Held,  that  the  meaning  of  the  receipt 
was  that  the  sale  included  the  timber 
of  only  one  acre;  that  the  words  "  more 
or  less"  did  not  enlarge  the  quantity  be- 
fore described. 

(Orange  Decided  May  28,  1887.) 

BILL  in  chancery  to  restrain  the  defendants 
from  cutting  growing  trees.  Heard  on  the 
pleadings  and  a  special  master's  report,  with 
exceptions  thereto,  December  Term,  1885, 
Orange  County,  Rowell,  Chancellor.  It  was 
decreed  that  the  bill  be  dismissed  as  to  defend- 
ant Rock,  and  that  the  other  defendants  pay 
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to  the  oratrix  the  sum  of  $160  damages.  Af- 
firmed, 

Tbe  master  found  that  the  cutting  of  the 
timber  worked  a  permanent  injury  to  the  land. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  Roswell  Famham,  and  Smith 
&  Sloan,  for  defendants: 

The  question  of  jurisdiction  can  be  raised  at 
any  stage  of  the  proceedings. 

Pom.  Eq.  180;  Hipp  v.  baton,  19  How.  278 
(60  U.  S.  bk.  15.  L.  ed.  688);  Graves  v.  Boston 
Marine  Int.  Co.  2  Crancb.  419,  444(6  U.  8.  bk.  2, 
L.  ed.  824);  Fowle  v.  Lawrason's  Exr.  5  Pet. 
495  (80  U.  8.  bk.  8,  L.  ed.  204);  Dade  v.  Irwin, 
2  How.  883  (43  U.  8.  bk.  11,  L.  ed.  808);  Cur- 
rier v.  Rosebrooks,  48  Vt.  84;  Nile*  v.  Howe,  57 
Vt.  388. 

Courts  of  equity  will  not  interfere  in  cases 
of  ordinary  trespass. 

Redfleld,  J.,  in  Smith  v  PettingiU,  15  Vt.  84; 
8tory,  Eq.  Jur.  §§  207,  819,  927. 

No  waste  was  committed  here. 

Sarles  v.  Sarles,  8  Sandf.  Ch.  601;  Kerr,  Inj. 
288. 

Tbe  oratriz  bad  an  adequate  remedy  at  law. 

Pom.  Eq.  Jur.  1857;  Parker  v.  Wvnnvpiseo- 
gee  Lake  Cotton  &  Woolen  Co.  2  Black.  545  (67 
U.  8.  bk.  17,  L.  ed.'  388);  Cause  v.  Perkins,  8 
Jones  (N.  C),  Eq.  177;  Cornelius  v.  Post,  9  N. 
J.  Eq.  196;  Hatcher  v.  Hampton,  7  Qa.  49; 
Dunkart  v.  Rinehart,  87  N.  C.  224. 

Mr.  John  H.  Watson,  for  oratrix: 

The  contract  was  not  reduced  to  writing. 
Tbe  receipt  only  rehearsed  the  trade,  and  the 
rule  as  to  parol  evidence  does  not  apply. 

Bostwick  v.  Baltimore  &0.R  R.  Co.  45  N.  Y. 
712;  Hill  v.  Syracuse,  B.  &  N.  T.  R.  R.  Co.  78  N. 
Y.  852;  72  N.  Y.  90. 

Tbe  court  of  equity  has  jurisdiction. 

Livingston  v.  Livingston,  6  Johns.  Ch.  497; 
Kerlin  v.  West,  4  N.  J.  Eq.  449;  Southmayd  v. 
McLaughlin,  24  N.  J.  Eq.  181 ;  29  N.  H.  447; 
Pom.  Eq.  Jur.  237.  1356;  Sarles  v.  Sarles,  3 
Sandf.  Ch.  601;  113  U.  8.  587  (Bk.  28,  L.  ed. 
1116);  1  High.  Inj.  §724. 

The  jurisdictional  question  was  waived,  as 
it  was  not  properly  pleaded. 

Qrandin  v.  Le  Roy,  2  Paige,  509;  First  Con- 
gregational Society  v.  Trustees,  23  Pick.  148. 

Royce,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

In  order  to  understand  tbe  questions  pre- 
sented, it  is  necessary  to  refer  to  tbe  pleadings. 
Tbe  oratrix,  in  ber  bill,  after  alleging  her  own- 
ership of  the  thirty  acres  of  land  therein  de- 
scribed, and  ber  sale  to  tbe  defendant  Rock  of 
tbe  hemlock  bark  and  timber  on  one  acre  of 
the  same,  and  the  transfer  of  tbe  title  Rock 
acquired  to  the  defendant  Reneau.  and  from 
Reneau  to  Knight,  alleges  that  Knight  was 
cutting  the  timber  on  four  or  five  acres  of  said 
land,  and  was  making  preparations  to  remove 
the  timber  so  cut  and  to  be  cut  from  said  lot, 
and  that  his  doing  so  would  work  irreparable 
injury  to  her;  and  prays  for  an  injunction  to 
prevent  the  defendants  from  felling  any  more 
timber  on  said  lot,  and  from  removing  what 
they  bad  cut,  and  for  an  accounting. 

The  bill  as  to  the  defendant  Rock  was  dis- 
missed with  costs.  The  other  defendants  an- 
swered the  bill,  and  claimed  title  to  tbe  timber 
and  bark  under  the  purchase  made  from  Rock. 
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They  did  not  claim  that  the  court  of  chancery 
had  not  jurisdiction  of  the  parties  or  of  the 
subject-matter,  or  deny  that  the  cutting  and 
removal  of  the  timber  would  be  an  irreparable 
injury  to  the  oratrix  if  it  should  be  found  that 
it  was  ber  property.  The  case  was  referred  to 
a  master  to  find  and  report  tbe  facts;  and,  up- 
on the  hearing  before  him,  a  motion  was  made 
to  dismiss  the  suit  for  the  want  of  jurisdiction. 
That  motion  was  so  far  disregarded  by  the 
master  that  he  proceeded  with  the  hearing,  and 
reported  the  facts  found  by  him.  The  motion 
was  not  renewed  in  the  court  of  chancery,  and 
the  jurisdictional  question  was  not  otherwise 
presented  in  that  court  than  as  appears  in  the 
report  oi  the  master.  The  chancellor  was  not 
called  upon  to  decide  the  question  without  an 
appropriate  plea,  or  a  motion  filed  in  that 
court.  Making  a  motion  before  the  master 
was  not  the  proper  way  in  which  to  raise  the 
question.  The  master  had  nothing  to  do  with 
the  jurisdictional  question;  it  was  his  duty  to 
find  and  report  facts;  and  upon  his  report  be- 
ing returned  to  the  court  of  chancery,  a  motion 
to  dismiss  filed  in  that  court  might  be  predi- 
cated upon  the  report.  The  application  for 
leave  to  amend  the  answer  so  as  to  present  the 
question  is  of  no  avail  to  the  defendants,  as  it 
does  not  appear  that  it  was  based  upon  any  rul- 
ing made  upon  such  a  motion  by  the  chancellor. 
The  court  might  therefore  be  justified  in  treat- 
ing that  question  as  waived;  but,  treating  it  u 
properly  here,  we  hold  that  the  court  had  ju- 
risdiction. 

That  a  court  of  equity  may  interfere  to  pre- 
vent such  threatened  injury  to  property  as  i> 
alleged  in  the  bill  is  too  well  established  to  re- 
quire the.  citation  of  authorities  in  support  of 
the  proposition;  and  the  facts  found  and  re- 
ported by  tbe  master  warrant  such  interfer- 
ence, and  the  granting  of  tbe  relief  prayed 
for.  The  important  question  in  the  hearing 
before  the  master  was  as  to  the  amount  of 
timber,  bark,  and  wood  sold  by  tbe  oratrix  to 
David  Rock,  as  it  was  conceded  that  the  de- 
fendants had  acquired  by  purchase  all  that 
was  so  sold.  The  oratrix  claimed  that  she  on- 
ly sold  the  bark,  wood,  and  timber  on  one  acre 
of  land;  and  the  defendants,  that  her  sale 
covered  the  wood,  timber,  and  bark  on  a  much 
larger  tract,  and  embraced  all  tbe  timber  that 
they  had  felled  and  all  that  they  intended  to 
fell  and  appropriate.  The  master  has  found 
that  the  sale  to  Rock  was  of  the  timber,  wood, 
and  bark  on  one  acre,  and  no  more;  and  that, 
after  the  sale  was  made,  and  while  Rock  was 
negotiating  a  sale  to  Reneau,  the  oratrix.  for 
tbe  purpose  of  showing  to  Reneau  that  Rock 
had  made  the  purchase  and  paid  the  purchase 
price,  executed  a  receipt  of  the  following 
tenor : 

"South  Newbury,  Vt.,  Aug.  23d,  1881. 

I,  tbe  undersigned,  bave  sold  to  David  Rock 
and  received  payment  in  full  for  the  hemlock 
bark,  timber,  and  wood,  on  one  acre  more  or 
less  (within  the  bounds  of  the  hemlock  tim- 
ber). Ruth  R.  Smith." 

The  defendants  claim  that  this  writing  is  the 
only  evidence  receivable  of  the  sale,  and  that 
it  should  be  construed  as  embracing  all  the 
timber  within  the  bounds  of  the  hemlock  tim- 
ber. In  view  of  the  fact  that  neither  Rock 
nor  the  defendants  understood  that  it  should 
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be  so  construed,  at  the  time  they  purchased,  it 
would  be  inequitable  to  so  construe  it.  We  do 
not  think  that  any  such  construction  should  be 
given  to  the  paper.  The  addition  of  the  words 
"more  or  less"  should  not  have  the  effect  to 
enlarge  the  quantity  before  described,  and  the 
words  "  within  the  bounds  of  the  hemlock 
timber"  are  descriptive  of  the  locality  from 
which  the  acre  should  be  selected.  The  writ- 
ing could  only  operate  as  an  estoppel  as  to  the 
fact  that  the  oratrix  had  sold  the  one  acre 
therein  described,  and  had  received  pay  for  the 
same. 

The  other  facts  found  by  the  master  justi- 
fied the  decree  that  was  rendered  by  the  court 
of  chancery,  and  it  is  affirmed,  and  cause  re- 
manded. 


Town  of  WARDSBORO 
e. 

Town  of  JAMAICA. 

1.  A  decree  of  court  ordering  one  town 
to  aid  in  the  maintenance  of  a  high- 


to  enforce  the  collection  or  payment  of  any 
such  assessment." 

The  court  found  that  the  highway  in  ques- 
tion was  a  necessity  of  an  absolute  character 
to  two  of  the  inhabitants  of  Jamaica,  for  about 
one  half  its  length;  and  that  the  highway  for 
its  whole  length  was  necessary  for  giving  said 
two  inhabitants  and  several  others  reasonable 
highway  facilities  for  the  transaction  of  their 
ordinary  business.  The  court  thereupon  va- 
cated said  order,  and  ordered  that  all  proceed- 
ings to  collect  said  assessments  after  the  ser- 
vice of  the  petition  should  be  stayed.  The 
question  presented  is  as  to  the  validity  of  that 
order. 

Ita  validity  must  depend  upon  the  construc- 
tion to  be  given  to  the  Act  under  which  the 
petition  waa  brought.  Counsel  for  the  peti- 
tionee claims  that  the  right  to  vacate  such  an 
order  can  only  be  exercised  when  it  is  shown 
that  the  highway  for  its  entire  length  is  a 
necessity  to  some  inhabitant  of  the  town  in 
which  it  is  located.  We  do  not  think  that  the 
Act  should  be  so  construed.  The  necessity 
spoken  of  in  the  Act  means  the  necessity  for 
the  use  of  any  considerable  portion  of  the  high- 
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cated  on  proof  of  necessity  for  a  consid- 
erable portion  of  the  way  for  ordinary 
use, to  an  inhabitant  of  such  other  town. 
An  absolute  necessity,  or  any  neces- 
sity for  the  entire  length  of  the  way,  is 
not  required. 
2.  The  court  refused  to  consider  whether 
the  petitionee  had  a  vested  right  in  an 
assessment,  as  it  did  not  appear  that 
any  assessment  was  then  due. 

(Wardaboro  Decided  April  30, 1887.) 

PETITION  under  S  6  of  No.  18  of  the  Acta 
of  1884.    Heard  by  the  court.  March 
Term,  1886,  Windham  County,  Walker,  J., 
presiding.  Judgment  that  the  order  previously 
made  be  vacated,  and  that  all  proceedings  to 
collect  assessments  made  under  the  order  after 
the  service  of  this  petition  be  stayed.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mr.  E.  L.  Waterman,  for  petitionee. 
Mestre.  9.  L.  Martin  and  J.  M.  Tyler, 
for  petitioner. 

Boy co.  Oh.  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  petition  brought  under  §  6  of 
No.  18  of  the  Laws  of  1884,  to  vacate  an  order 
previously  made  assessing  the  town  of  Wards- 
boro  a  certain  portion  of  the  expense  of  keep- 
ing in  repair  a  highway  In  the  town  of  Jamai- 
ca. Said  section  provides  that  "  any  town 
assessed  toward  the  expense  of  maintaining  or 
repairing  any  bridge  or  highway  in  another 
town,  under  the  laws  now  in  force,  may  peti- 
tion the  court  which  ordered  said  assessment, 
such  petition  to  be  served  upon  the  town  to 
whom  the  assessment  is  paid,  as  provided  in 
$  3  of  this  Act;  and  upon  proof  that  said  high- 
way or  bridge  is  a  necessity  to  any  inhabitant 
of  said  town  to  which  the  assessment  is  paid, 
said  court  shall  vacate  the  order  or  decree  for 
such  assessment.  And  whenever  any  such  peti- 
tion is  brought,  the  court  shall,  upon  applica- 
tion, order  a  stay  of  any  and  all  proceedings 

VT. 


was  properly  vacated. 

An  exception  was  taken  to  the  restraining 
part  of  the  order.  To  justify  a  reversal  of 
the  judgment,  it  must  affirmatively  appear 
that  it  was  erroneous ;  and  the  error  com- 
plained of  is  that  it  deprived  the  petitionee  of 
a  vested  right,  in  that  it  deprived  it  of  the 
right  to  collect  an  assessment  then  due.  The 
conclusive  answer  to  that  claim  is  that  it  does 
not  appear  that  there  was  any  assessment  then 
due;  and  hence  the  case  fails  to  show  that 
there  was  any  vested  right  of  which  the  peti 
tionee  has  been  deprived. 

There  teat  no  error,  and  the  judgment  it  af- 
firmed. 


S.  R.  HOLLISTER 
v. 

Edson  YORK  et  al. 

A  payment  of  the  interest  or  part  of  the 
principal  of  a  mortgage  debt,  by  one 
of  several  parties  who  are  inter- 
ested in  an  equity  of  redemption,  and 
who  have  had  constructive  notice,  re- 
pels the  presumption  that  the  mort- 
gage has  been  paid,  and  takes  the  case 
out  of  the  operation  of  the  Statute  of 
Limitations,  not  only  as  to  the  payer, 
but  as  to  all  the  owners  of  the  equity. 

(Washington  Decided  April  80, 1887.) 

BILL  to  foreclose  a  mortgage.    Heard  on 
the  pleadings  and  special  master's  report, 
March  Term,  1885,  Washington  County,  Pow- 
ers, Chancellor.   Decree  pro  forma  that  the  bill 
be  dismissed.  Reversed. 
The  case  is  stated  in  the  opinion. 
Mr.  J.  P.  Lamson,  for  orator: 
So  long  as  the  relation  of  mortgagor  and 
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mortgagee  exists,  the  statute  does  not  com- 
mence to  run. 

2  Jones,  Mort.  §  18;  Waldo-v.  Riee,  14  Wis. 
310;  Green  v.  Turner,  88  Iowa,  112;  Crawford 
v.  Taylor,  42  Iowa,  260;  Humphrey  v.  Hurd, 
29  Mich.  44;  Rockwell  v.  Servant.  68  111.  424. 

The  payments  made  by  Calvin  affect  Mahala 
and  Edson  the  same  as  though  they  were  made 
by  them. 

2  Jones,  Mort.  §6  1198,  1201,  1202;  Peart 
v.  Laing,  L.  R.  12  Eq.  51;  Roddam  v.  Morley, 
De  G.  &  J.  1 ;  Harrington  v.  Blade,  22  Barb. 
161;  Martin  v.  Bowker,  19  Vt.  527;  Hough  v. 
Bailey,  82  Conn.  288;  Bacon  v.  Mclntire.S  Met. 
87;  Hughes  v.  Edwards.  9  Wheat.  489  (22  U. 
S.  bk.  6,  L.  ed.  142);  Converse  v.  Cook,  8  Vt. 
164. 

Mr.  S.  C.  Shurtleff,  for  defendants: 
There  can  be  no  foreclosure  of  the  six  acres 
conveyed  to  defendant  Mahala.   This  debt  is 
conclusively  presumed  to  be  paid,  in  analogy  to 
the  Statute  of  Limitations. 
Whitney  v.  French,  25  Vt.  668. 
She  never  acknowledged  the  mortgage,  and 
did  not  know  of  its  existence.   The  mortgage, 
then,  would  rest  on  the  balance  of  the  real  es- 
tate. 

Lyman  v.  Lyman,  82  Vt.  79;  Root  v.  Collins, 
84  Vt.  178. 

Royce,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

The  mortgage  which  the  orator  seeks  to  fore- 
close was  executed  July  80, 1854,  by  Ira  Batch- 
elder  to  Jeremiah  Carleton,  to  secure  the  pay- 
ment of  three  promissory  notes  payable  to  said 
Carleton.  The  orator  purchased  of  said  Carle- 
ton  two  of  said  notes  for  the  sum  of  $800,  Sep- 
tember 25,  1863.  There  was  then  due  on  said 
notes  $340.40;  but  the  orator  only  asks  to  have 
the  $300  and  annual  interest  allowed.  Some 
portion  of  the  mortgaged  premises  was  owned 
by  and  had  been  in  the  possession  of  the  de- 
fendant Mallory  and  his  grantees  since  1865, 
and  the  bill  as  to  him  was  dismissed.  The 
only  contention  is  as  to  the  remaining  portion 
of  the  mortgaged  premises. 

July  12,  1866.  oneBemis,  who  was  then  the 
owner,  conveyed  by  deed  of  warranty  eight 
acres  of  the  same  to  Calvin  York.  January 
16,  1861,  D.  B.  Pitkin  and  wife,  who  were 
then  the  owners,  conveyed  to  Mahala  York,  the 
then  wife  of  Calvin  York,  six  acres  of  the 
same;  and  on  the  same  day  Pitkin  and  wife 
conveyed  the  remainder  of  the  mortgaged 
premises,  lying  in  lot  four  of  the  fifth  range, 
to  Calvin  York.  February  18,  1875,  Calvin 
York  and  wife  conveyed  the  premises  that  had 
been  so  conveyed  to  them  to  their  son  Edson; 
and  on  the  same  day  Edson  executed  a  mort- 
gage to  the  said  Calvin  and  Mahala  of  the  same 
premises  to  secure  their  maintenance  during 
life,  which  was  the  consideration  for  the  con- 
veyance to  him;  and,  in  addition  to  the  stip- 
ulation contained  in  said  mortgage, agreed  with 
the  said  Calvin  by  parol,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  to  assume  and  pay  a 
certain  debt  of  the  said  Calvin  to  the  orator,  at 
the  time  represented  to  him  to  be  about  $100, 
and  not  to  exceed  that  sum.  The  said  Mahala, 
Calvin,  and  Edson  have  been  in  the  possession 
of  the  premises  ever  since  the  respective  con- 
veyances to  them.  Calvin  died  about  July, 
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1876,  and  Mahala  since  the  commencement  of 
this  suit.  The  defendants  Mahala  and  Edson, 
by  their  answers,  claimed  payment  and  the 
benefit  of  the  Statute  of  Limitations.  Whether 
either  defense  is  available  must  depend  upon 
the  facts  found  by  the  master. 

It  is  found  that.at  the  time  Pitkin  conveyed 
to  Calvin  and  Mahala,  Pitkin  paid  Carleton  one 
of  the  notes  secured  by  the  mortgage,  and  that 
Calvin  assumed  and  agreed  to  pay  $800  of  the 
Carleton  mortgage;  that,  after  the  two  notes 
passed  into  the  hands  of  the  orator,  Calvin  had 
conversation  with  him  in  relation  to  them, and 
acknowledged  that  it  was  his  duty  to  pay 
them,  and  on  October  81,  1871,  paid  the  ora- 
tor $78,  which  was  indorsed  upon  the  $100 
note;  and  that  July  6,  1874,  Calvin  York  paid 
the  orator  $95  on  this  mortgage.  This  list 
finding  was  made  upon  the  testimony  of  the 
orator,  against  the  defendants'  objection,  but 
no  question  has  been  made  as  to  its  admissibil- 
ity. That  an  indorsement  was  made  upon  one 
of  the  notes,  with  the  consent  of  Edson,  Octo- 
ber 1,  1876,  of  $17.50,  for  money  that  was  then 
due  from  the  orator  to  Edson,  he  then  suppos- 
ing it  was  being  made  upon  the  $100  which 
he  had  assumed  and  agreed  to  pay,  and  which 
he  then  acknowledged  and  promised  the  ora- 
tor to  pay.  Neither  Mahala  nor  Edson  had 
any  other  knowledge  than  what  the  record 
furnished,  of  the  existence  of  the  mortgage.  It 
is  not  found  that  any  payments  have  been 
made  except  those  that  have  been  applied  up- 
on the  notes;  so  the  defense  must  rest  upon 
the  claim  that  the  right  is  barred  by  the  Stat- 
ute of  Limitations. 

It  was  held  in  Martin  v.  Bowker,  19  Vt.  586, 
that  courts  of  equity  act  in  analogy  to  the  Stat- 
ute of  Limitations,  and  if  the  lapse  of  time 
has  been  such  that  a  suit  at  law  could  not  be 
maintained  for  the  recovery  of  the  mort- 
gaged premises,  a  court  of  equity  would 
not  sustain  a  suit  for  the  foreclosure  of  the 
equity  of  redemption,  but  would  presume 
payment  and  satisfaction  of  the  mortgage 
debt;  but  that  the  payment  of  interest  upon 
the  debt,  or  any  portion  of  the  principal, 
or  any  other  act  recognizing  the  existence  of 
the  mortgage,  and  that  it  was  unsatisfied  and 
obligatory,  would  be  sufficient  to  repel  the  pre- 
sumption of  payment,  and  take  the  case  out 
of  the  operation  of  the  statute.  In  2  Jones, 
Mort.  §  1198,  it  is  said  that  a  payment  of  inter- 
est or  part  of  the  principal  renews  the  mort- 
gage, so  that  an  action  may  be  brought  to  en- 
force it  within  the  statutable  period  thereafter; 
and  that  this  rule  is  universally  recognized; 
and  that,  where  there  are  several  persons  in- 
terested in  the  equity  of  redemption,  such  pay- 
ment by  one  of  them  keeps  alive  the  right  of 
entry,  not  only  against  him,  but  also  against 
all  the  other  owners  of  the  equity. 

The  record  was  constructive  notice  of  the 
existence  of  the  mortgage.  The  orator  had 
no  other  claim  against  the  Yorks  but  the  mort- 
gage notes;  and  he  had  a  rieht  to  understand 
that  the  payments  made  by  them  were  intended 
to  apply  upon  these,  and  to  treat  them  as  an 
admission  of  the  debt  and  their  liability  to  pay 
it.  The  orator  could  not  be  deprived  of  the 
security  given  by  the  mortgage  by  any  con- 
veyances that  might  be  made  by  the  mortgagor 
or  his  grantees.   As  affecting  his  security,  he 
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was  not  bound  to  inquire  what  conveyances 
had  been  made;  and  when  the  statute  bar  was 
remoTed.  he  was  entitled  to  all  the  security 
given  by  the  mortgage. 

The  mortgage  having  been  renewed  by  the 
payments  made,  that  portion  of  the  premises 
deeded  to  Mahala  is  equally  liable  with  the 
portion  deeded  to  Calvin,  for  the  payment  of 
the  debt  secured  by  the  mortgage. 

Decree  reverted,  and  cause  remanded,  with  a 
mandate  in  accordance  with  the  views  above  ex- 
pressed. 


John  E.  SENNOTT 
v. 

ST.  JOHNSBURY  &  LAKE  CHAMPLAIN 
R  R.  CO.  et  at. 

1.  An  equitable  owner  of  land  who  be- 
comes the  legal  owner  has  a  lien  for 
damages  on  land  taken  by  a  railroad 
company,  enforceable  against  a  com- 
pany now  in  possession  which  succeeded 
to  the  rights  of  the  company  that  first 
took  the  land;  but  the  measure  of  dam* 
ages  is  not  an  agreement  made  between 
the  owner  and  the  first  company,as  there 
was  no  such  privity  between  the  two 
companies  as  would  bind  the  last  one; 
but  in  this  case,  it  is  the  value  of  the 
land  actually  taken, — as  the  orator 
was  not  the  owner  of  the  land  contigu- 
ous to  that  taken  when  the  last  company 
took  possession. 

2.  Interest  is  recoverable  from  the  time 
the  company  in  control  took  possession, 
instead  of  the  time  the  orator  acquired 
the  legal  title. 

(Franklin  Decided  May  28, 1887.) 

BILL  in  chancery.  Heard  on  the  pleadings 
and  a  special  master's  report,  September 
Term,  1885,  Franklin  County,  Royce,  Chancel- 
lor. Decree  pro forma  that, unless  the  defendant 
pay  to  the  orator  the  sum  of  $481.20,  and  in- 
terest thereon  from  the  18th  day  of  June,  1883, 
and  the  orator's  costs,  ou  or  before  the  1st  day 
of  June,  1886,  that  the  defendant  be  perpetu- 
ally enjoined  from  running  and  operating  its 
railroad  over  the  farm  in  question,  and  From 
interfering  in  any  manner  with  the  exclusive 
occupancy  and  possession  thereof  by  the  ora- 
tor. Appeal  by  the  orator.  Modified  and  af- 
firmed. 

The  orator  owned  a  farm  of  450  acres  in 
Bakerefleld,  Franklin  County.  The  Lamoille 
Valley  Company  located  its  road  through  said 
farm,  and  commenced  its  construction,  com- 
pleting it  in  1876,  and  operated  it  until  1880. 
The  holders  of  tbe  mortgage  bonds  foreclosed 
the  mortgage  at  December  Term,  1879,  of  Cal- 
edonia County  Court,  and  organized  under 
the  name  of  the  St.  Johnsbury  &  Lake  Cham- 
plain  Company,  and  went  into  operation  of  the 
road  on  the  1st  day  of  July,  1880.  The  ora- 
tor's farm  was  mortgaged  for  a  large  sum  prior 
to  the  survey  of  the  railroad;  and  in  1876  he 
sold  to  W.  M.  Sennott  a"  portion  of  the  farm, 
it  being  that  through  which  the  survey  of  the 
railroad  extended,  but  reserved  all  the  land 
embraced  in  the  survey,  not  exceeding  6  acres. 

VT. 


In  1888  this  land  was  redeeded  by  W.  M.  Sen- 
nott to  the  orator,  and  Burton,  the  mortgagee 
of  the  farm,  at  the  same  time, — June  18, 1888, 
— deeded  the  farm  to  the  orator,  taking  a  mort- 
gage back.  In  1878  the  orator  was  adjudged 
a  bankrupt;  and  in  pursuance  of  an  agreement 
with  the  orator,  said  Burton  purchased  the  in- 
terest which  the  bankrupt  estate  had  in  the 
farm,  and  held  it  as  security  till  said  18th  day 
of  June.  Said  Burton  signed  a  writing  by 
which  he  agreed  and  directed  that  the  said 
land  damages  be  decreed  and  paid  to  the  ora- 
tor. 

Messrs.  Edson,  Cross,  &  Statt,  for  orator: 

The  statute  providing  for  the  assessment  of 
damages  for  land  taken  for  a  railroad  (Rev. 
Laws,  §§  8859-3366)  contemplates  that  the  par- 
ties may  agree  on  the  amount  of  damages,  and 
provides  for  an  assessment  in  case  they  do  not 
agree;  and  the  amount  fixed,  either  by  the 
agreement  or  by  the  assessment,  is,  in  contem- 
plation of  law,  the  equivalent  for  the  land 
taken,  which  the  Constitution  requires  to  be 
paid  in  money.  After  the  agreement  was  made, 
no  assessment  could  be  made  by  the  commis- 
sioners; for  the  jurisdiction  of  commissioners 
is  confined  to  cases  where  the  parties  do  not 
agree.  Between  the  owner  of  land,  with  whom 
the  agreement  or  assessment  was  made,  and 
the  railroad  company  taking  the  land  and  its 
successors,  the  amount  fixed  by  the  agreement 
or  assessment  is  conclusive,  and  is  the  consti- 
tutional equivalent  to  be  paid. 

Hart  v.  Missisquoi  R.  R.  Go.  56  Vt.  96;  Kit- 
tell  v.  Missisquoi  R.  R.  Co.  Id. 

Where  the  suit  is  by  a  party  who  is  not  a 
party  to  the  agreement  fixing  the  amount,  or 
where  no  agreement  or  assessment  was  made, 
the  court  will,  by  its  master,  fix  the  amount; 
but  not  otherwise. 

Kendall  v.  Missisquoi  <fc  C.  R.  R.  R.  Co.  55  Vt. 
488;  Adams  v.  St.  Johnsbury  &  L.  C.  <fc  L.  V. 
R.  R.  Co.  57  Vt.  240. 

The  rule  is  the  same  against  the  St.  Johns- 
bury Company  as  against  the  Lamoille  Valley 
Railroad.  The  title  was  conveyed  by  mort- 
gage, and  was  made  absolute  by  decree.  The 
decree  of  the  court  of  chancery  was  for  the 
actual  value  of  the  land  taken, — $481.20, — 
excluding  the  damages  to  the  farm,  and  inter- 
est from  June  18,  1888.  This  decree  is  wrong 
as  to  the  amount  and  as  to  the  interest,  in  any 
view.  The  claim  of  the  orator  as  to  the  amount 
of  the  recovery  is  that  it  was  fixed  by  the 
agreement  of  December  6,  1875,  and  that  his 
right  to  interest  was  fixed  by  the  same  agree- 
ment. 

If  this  view  is  not  sustained,  then  the  orator 
is  entitled  to  his  full  damages  by  reason  of  the 
taking  of  his  land,  as  of  the  time  it  was  taken, 
— January  1,  1873, — and  interest  from  that 
date;  or,  if  the  case  turns  on  the  rights  of  the 
St.  Johnsbury  Railroad  to  condemn  the  land, 
July  1,  1880,  then,  in  addition  to  damages  for 
land,  the  orator  should  recover  for  the  track, 
ties,  and  wood  station  thereon  taken,  and  in- 
terest on  the  whole  from  July  1, 1880,  and  the 
case  should  be  recommitted  for  the  finding  of 
such  additional  damages. 
Messrs.  Burt  &  Burt,  for  defendants: 
The  St.  Johnsbury  Railroad  Company  was 
not  a  party  to  the  agreement  between  the  ora- 
tor and  the  agent  of  the  Lamoille  Valley  Rail- 
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road  Company,  and  therefore  is  not  bound 
thereby. 

Adams  v.  St.  Johnsbury  &  L.  C.  d  L.  V.  B. 
B.  Co.  57  Vt.  240. 

The  orator,  having  the  farm  on  both  sides  of 
the  road  long  prior  to  the  possession  of  the  St. 
Johnsbury  Railroad  Company,  and  not  hav- 
ing repurchased  it  until  after  that  road  had 
been  for  years  in  continuous  operation,  cannot 
now  claim  damages  on  account  of  any  incon- 
venience arising  from  the  fact  that  the  farm  so 
purchased  by  him  lies  on  both  sides  of  the 
railroad. 

Rowell,  J.,  delivered  the  opinion  of  the 
court: 

The  orator  seeks  to  stand,  as  against  the  St. 
Johnsbury  &  Lake  Champlain  Company,  on 
his  agreement  of  December  6,  1875,  with  the 
Lamoille  Valley  Company,  whereby  his  land 
damages  were  fixed  at  $678,  with  interest 
thereafter.  But  the  St.  Johnsbury  Company 
was  not  a  party  to  that  agreement;  and,  fol- 
lowing the  Adams  Case,  57  Vt.  240,  the  agree- 
ment cannot  be  regarded  as  binding  on  that 
company  on  the  ground  of  privity  between  it 
and  the  Valley  Company;  for  it  did  not  suc- 
ceed to  the  property  in  a  way  to  establish  such 
privity. 

Nor  ia  the  agreement  binding  on  the  St. 
Johnsbury  Company  by  reason  of  the  statute, 
as  a  judgment  would  have  been;  for,  in  the 
Bridgman  Case,  58  Vt.  198,  a  judgment  against 
the  Valley  Company  was  held  binding  on  the 
St.  Johnsbury  Company  solely  by  force  of  the 
statute,  and  not  at  all  on  the  ground  of  privity. 
But  the  statute  has  no  effect  upon  the  binding 
quality  of  agreements  in  this  behalf,  but  leaves 
them  to  stand  on  general  principles. 

The  St.  Johnsbury  Company  is  liable,  there- 
fore, only  by  reason  of  its  own  taking;  but  it 
is  liable  for  the  land  actually  taken,  as  of  the 
time  when  it  first  took  it;  for  the  orator  was 
then  the  equitable  owner  of  it.  and  has  since 
become  the  legal  owner.  But  it  is  not  liable 
to  him  for  damage  to  the  land  contiguous  to 
the  land  taken,  for  he  was  not  the  owner  of  it 
at  the  time  of  taking. 

The  decree  is  modified  so  as  to  give  the  or- 
ator interest  on  the  sum  decreed  from  July  1, 
1880,  when  the  St.  Johnsbury  Company  first 
took  possession,  instead  of  from  June  18, 1888, 
when  the  orator  acquired  legal  title  from  Bur- 
ton; but  in  all  other  respects  the  decree  is  af- 
firmed, and  the  cause  remanded. 

Taft,  J.,  dissents. 


Fredrick  KOPPER 
«. 

John  M.  DYER. 

John  M.  DYER 

Fredrick  KOPPER  et  al. 

1.  When  a  mortgagor,  without  his  fault 
or  neglect,  is  prevented  by  accident 
from  paying  an  installment  on  the  day 
named  in  a  decree  of  foreclosure,  on  a 
bill  brought  to  redeem,  equity  will 
grant  relief;  and  he  will  be  reinstated, 


but  on  terms  that  he  satisfy  the  equitable 
rights  of  the  other  party. 
2.  The  mortgagor  had  taken  meant  to 
obtain  the  money  for  redeeming  the 
premises,  which  rendered  it  reasonably 
certain  that  he  would  succeed;  and  he 
did  not,  by  reason  of  the  failure  of  the 

Sarty  promising  the  money  to  meet 
im  at  the  appointed  time;  and  as  the 
result  of  this  unexpected  occurrence,  of 
which  his  agency  was  not  the  cause,  he 
was  delayed  until  after  banking  hours, 
and  was  thereby  prevented  from  send- 
ing the  money  to  the  clerk  of  the  court 
in  season  for  payment  within  the  time 
limited  by  the  decree.  Held,  that  it  was 
an  accident,  and  that  the  mortgagor 
was  entitled  to  redeem. 
8.  The  bill  was  defective  in  that  it  was 
framed  on  the  theory  that  the  orator's 
personal  check  deposited  with  the  clerk 
of  court  for  the  installment  was  a  pay- 
.ment  of  it;  and  that  it  did  not  contain 
an  offer,  or  an  averment  of  willingness, 
to  redeem;  but  an  amendment  was  al- 
lowed. 

4.  New  parties  cannot  be  brought  into  a 
case  by  cross-bill. 

5.  One  purchasing  pendente  lite  is  bound 
by  the  decree,  and  need  not  be  made  a 
party. 

6.  A  cross-bill  will  be  dismissed  where 
some  of  the  defendants  therein  succeed, 
although  it  was  taken  pro  confesm  as  to 
others,  if  they  all  are  jointly  interested. 

7.  As  the  orator  put  his  bill  upon  false 
ground,  the  defendant  is  entitled  to  his 
costs. 

(Addison  Decided  April  80, 1887.) 

BILL  to  open  a  decree  and  redeem. 
Heard  on  the  pleadings  and  a  special  mas- 
ter's report,  December  Term,  1888,  Addison 
County,  Taft,  Chancellor.  Decree  that  the 
orator  is  entitled  to  prevail  according  to  the 
prayer  of  his  bill,  and  that  the  cross  bill  be 
dismissed.  Decree  dismissing  cross-bill  affirmed. 
Decree  for  orator  in  original  bill  reversed. 

The  prayer  of  the  bill  was  for  such  relief  as 
shall  give  the  orator  the  benefit  of  the  pay- 
ment already  made,  as  much  as  he  would  have 
had  if  the  currency  had  been  paid  into  court, 
as  was  ordered  by  said  decree;  that  the  de- 
cree be  opened,  and  further  order  made  on 
terms  meet  to  the  court  to  relieve  the  orator, 
etc. ;  and  for  an  injunction  restraining  the  de- 
fendant. An  injunction  was  granted  restrain- 
ing the  defendant  from  conveying  the  premi- 
ses, and  from  interfering  with  the  orator,  hit 
family,  or  boarders,  etc. 

Dyer's  mortgage  was  on  hotel  property  and 
certain  personal  property.  He  foreclosed  it 
on  the  real  estate,  and  the  decree  became  ab- 
solute January  1,  1885,  and  a  writ  of  posses- 
sion was  issued  on  the  next  day  to  Dyer,  which 
was  served.  This  bill  is  dated  January  6, 1885. 
On  May  29,  1885,  the  orator  conveyed  the 
property  to  W.  H.  Merritt  and  Frank  B. 
Briggs  as  security  for  money  to  tender  to  said 
Dyer.  On  June  1,  1885,  said  Briggs  tendered 
to  Dyer  $8,060.   Said  Kopper  afterwards  filed 
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a  supplemental  bill  claiming  the  benefit  of  the 
tender.  April  14, 1886,  Dyer  filed  a  cross-bill, 
making  Kopper,  Brlggs,  and  Merrltt  defend- 
ants. They"  demurreoT  The  demurrer  being 
overruled,  Kopper  answered,  and  the  bill  was 
taken  as  confessed  as  to  the  other  two. 

The  other  facts  are  sufficiently  stated  in  the 
opinion. 

Messrs.  Stewart  ft  Wilds,  for  defendant: 

The  original  and  supplemental  bills  cannot 
be  maintained ;  for,  in  a  bill  to  redeem,  a  mort- 
gagor must  offer  to  pay  the  mortgage  debt. 

Goldsmith  v.  Osborne,  1  Edw.  Ch.  660;  Perry 
v.  Carr,  41  N.  H.  871:  Kemp  v.  Mitchell,  86 
Ind.  249;  2  Jones.  Mort.  §  1095;  6  Wait,  Act. 
4  Def.  484;  Bisph.  Eg.  62;  1  Pars.  Eq.  Cas.  16; 
8tory,  Eq.  PI.  §40;  Thomas  v.  Warner,  15  Vt. 
110;  Dalton  v.  Hayter,  7  Beav.  818. 

The  cross-bill  was  the  proper  remedy. 

8tory.  Eq.  PI.  jg  156,  846,  898,  429;  Bishop 
<rf  Winchester  v.  Paine,  11  Ves.  197;  Echliffv. 
Baldwin,  16  Ves.  267;  Turner  v.  Wight,  4 
Beav.  40;  Hoxie  v.  Carr,  1  Sum.  178;  Humble 
v.  Shore,  8  Hare.  119;  Whitbeck  v.  Edgar,  2 
Barb.  Ch.  106;  Johnson  t.  Thompson,  129  Mass. 
898;  1  Smith,  Ch.  Pr.  459. 

New  parties  may  be  joined  in  a  cross-bill. 

Brown  v.  Story,  2  Paige,  594;  Stockard  v. 
Pinkhard,  6  Humph.  (Tenn.)  119;  Fletcher  v. 
Holmes,  25  Ind.  458. 

Meters.  Ormsbee  ft  Briggs,  J.  M. 
Shade,  and  Noble  ft  Smith,  for  orator: 

A  court  of  equity  will  grant  relief  in  cases 
of  fraud,  accident,  or  mistake. 

1  Story,  Eq.  Jur.  §§  110,  439,  828;  Pom. 
Eq.  §  489;  Bridgeport  Sav.  Bank  v.  Eldredge, 
28  Conn.  556;  Williams,  Ch.  J.,  in  Pierson  v. 
Oayee,  15  Vt.  93;  2  Jones,  Mort.  §  1569;  Wil- 
liamson v.  Dale,  3  Johns.  Ch.  290. 

The  case  of  Bosttoick  v.  Stiles,  85  Conn.  195, 
is  in  all  essential  respects  like  this  one. 

The  cross-bill  was  properly  dismissed.  Rut- 
land v.  Paige,  24  Vt,  181. 

Row  ell,  J.,  delivered  the  opinion  of  the 
court: 

Kopper  seeks  relief  on  the  ground  of  acci- 
dent. That  chancery  may  grant  relief  on  that 
ground  in  cases  of  this  kind  cannot  be  doubt- 
ed; and  the  first  question  that  arises  is,  Has 
the  orator  made  a  case  that  calls  for  the  inter- 
position of  the  court  in  his  behalf? 

The  term  "accident,"  in  its  legal  significa- 
tion, is  difficult  to  define.  Judge  Story  de- 
fines it  as  embracing  "not  merely  inevitable 
casualty,  or  the  act  of  Providence,  or  what  is 
technically  called  vis  major,  or  irresistible  force; 
but  such  unforeseen  events,  misfortunes,  los- 
ses, acts,  or  omissions  as  are  not  the  result  of 
any  negligence  or  misconduct  in  the  party" 
affected thereby.  1  Story,  Eq.  §  78.  Mr.Pom- 
eroy  justly  criticises  this  definition  as  including 
what  are  not  accidents  at  all,  but  mistakes, 
and  as  omitting  the  very  central  element  of  the 
equitable  conception,  and  defines  it  thus:  "Ac- 
cident is  an  unforeseen  and  unexpected  event, 
occurring  external  to  the  person  affected  by  it, 
and  of  which  his  own  agency  is  not  the  proxi- 
mate cause,  whereby,  contrary  to  his  own  in- 
tention ana  wish,  he  loses  some  legal  right,  or 
becomes  subjected  to  some  legal  liability,  and 
another  person  acquires  a  corresponding  legal 
right,  which  it  would  be  a  violation  of  good 
VT.  n.  e.  b.  v.  rv.  24 


conscience  for  the  latter  person,  under  the  cir- 
cumstances, to  retain."  2  Pom.  Eq.  §  828. 
And  the  chief  point  of  the  thing  is  that,  be- 
cause of  the  unforeseen  and  unexpected  char- 
acter of  the  occurrence  by  which  the  legal  re- 
lation of  the  parties  has  been  unintentionally 
changed,  the  party  injuriously  affected  thereby 
is  in  good  conscience  entitled  to  relief  that 
will  restore  those  relations  to  their  original 
character  and  place  him  In  his  former  position. 
Id.  §  824.  But,  as  a  general  rule,  relief  will 
not  be  granted  unless  it  can  be  done  with  jus- 
tice to  the  other  party;  for  if  he  cannot  be  put 
in  as  good  a  situation  as  he  would  have  been 
in  had  the  other  party  performed,  the  court 
will  not  interpose.   Bote  v.  Rose,  Amb.  881. 

Equity,  in  many  instances,  relieves  against 
forfeitures  occasioned  by  the  nonpayment  of 
money  at  a  day  certain;  and  this,  although 
there  is  no  accident,  but  negligence  instead, 
on  the  ground  that  the  condition  and  the  for- 
feiture are  regarded  as  merely  security  for  the 
payment  of.  the  money.  This  is  the  ground 
on  which  tenants  are  relieved  from  forfeitures 
for  the  nonpayment  of  rent  as  stipulated,  and 
mortgagors  are  allowed  to  redeem  after  the 
law-day  has  passed.  And  although  the  agree- 
ment is  not  wholly  pecuniary  or  measured  by 
pecuniary  compensation,  still,  if  the  party 
boand  by  it  has  been  prevented  by  accident 
without  his  fault  from  an  exact  fulfillment,  so 
that  a  forfeiture  is  thereby  incurred,  equity 
will  interpose  and  relieve  him  from  the  forfeit- 
ure upon  his  making  compensation,  if  neces- 
sary, or  doing  anything  else  in  his  power  to 
satisfy  the  equitable  rights  of  the  other  party. 
2  Pom.  Eq.  §  888.  , 

In  Cage  v.  Russell,  2  Vent.  852,  it  is  laid 
down  as  a  standing  rule  of  equity  that  a  for- 
feiture shall  not  bind  when  the  thing  can  be 
done  afterwards,  or  any  compensation  can  be 
made  for  it  Forfeitures  are  odious,  and  courts 
struggle  against  them;  and  relief  is  granted  for 
the  nonperformance  of  divers  collateral  acts 
whereby  they  are  incurred;  as,  for  not  laying 
out  a  specific  sum  in  repairs  in  a  given  time 
{Sanders  v.  Pope,  12  Ves.  282);  for  cutting 
down  timber  when  covenanted  against  (North- 
cote  v.  Duke,  Amb.  511);  for  not  renewing  a 
lease  in  time  (Ratestorne  v.  Bentley,  4  Bro.  C. 
C.  415);  and  the  like.  Relief  is  also  granted 
against  forfeitures  incurred  by  unintentional 
breaches  of  the  condition  of  mortgages  for 
support,  on  terms  that  the  party  in  fault  fully 
compensate  and  indemnify  the  other  party  for 
all  he  has  lost  by  reason  of  the  breach.  Henry 
v.  Tupper,  29  Vt.  858. 

In  Adams  v.  BaskeU,  10  Wis.  128,  the  de- 
fendants were  prevented  by  accident  from 
reaching  the  place  of  a  foreclosure  sale  until 
after  it  was  completed;  and  the  court  for  that 
reason  ordered  a  resale,  but  on  terms. 

In  Pierson  v.  Clayes,  15  Vt.  98,  the  orator, 
by  reason  of  pending  negotiations  of  settle- 
ment, without  negligence  on  his  part,  let  the 
time  of  redemption  expire;  and  he  was  relieved 
by  opening  the  decree  and  giving  further  time 
to  red  oo  m 

The  case  of  Bosttriek  v.  Stiles,  85  Conn.  195, 
is  confessedly  much  in  point.  That  was  a 
bill  to  open  a  decree  of  foreclosure  and  obtain 
further  time.  The  mortgage  debt  was  about 
$4,000,  and  the  value  of  the  premises  twice 
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that  sum.  The  time  limited  for  payment  was 
August  5.  The  petitioner  intended  to  redeem, 
but,  not  having  sufficient  means  of  his  own,  he 
applied  to  his  uncle — a  man  of  property — to 
help  him,  and  he  agreed  to,  and  to  furnish  the 
money  on  August  3,  on  which  the  petitioner 
relied;  but,  for  some  reason  not  explained,  he 
did  not  furnish  the  money  as  agreed,  and  the 
petitioner  delayed  making  other  arrangements 
until  the  evening  of  August  5,  when  he  applied 
to  Russell  for  assistance.  Russell  had  no 
money,  but  plenty  of  government  bonds,  and 
agreed  to  make  payment  in  them  if  defendant 
would  take  them,  and  accordingly  went  to  de- 
fendant's house  that  evening  after  defendant 
had  gone  to  bed,  and  told  his  wife  that  he  had 
come  prepared  to  redeem  the  mortgage  for  the 
petitioner;  but  defendant  did  not  get  up,  but 
sent  word  by  his  wife  that  he  was  sick,  and 
Russell  went  away.  On  this  state  of  facts  the 
court  held  that  the  petitioner's  failure  to  pay 
on  August  5  was  occasioned  by  accident,  with- 
out fault  or  neglect  on  his  part,  and  that  the 
accident  lay  in  the  fact  of  his  uncle's  failure  to 
furnish  the  money  as  agreed,  and  as  the  peti- 
tioner had  reason  to  believe  he  would.  The 
court  says  that  there  is  a  degree  of  uncertainty 
in  regard  to  all  business  expectations,  and  that 
no  more  ought  to  be  required  in  respect  of  fu- 
ture obligations  imposed  by  law  than  that  such 
means  shall  be  taken  to  fulfill  them  as  will 
render  it  reasonably  certain,  as  far  as  human 
sagacity  can  foresee,  that  they  will  be  per- 
formed. 

It  is  common  in  England  to  enlarge  ihe  time 
of  redemption  on  application  before  the  day  of 
payment;  and  though  the  indulgence  is  not 
granted  of  course,  it  is  said  not  to  require  a 
very  strong  case  to  obtain  it.  And  the  time 
may  be  enlarged  more  tban  once.  Thus  in 
Jones  v.  Creawicke,  9  Sim.  804,  after  the  time 
had  been  enlarged,  and  after  the  order  abso- 
lute had  been  made,  though  not  drawn  up,  the 
time  was  again  enlarged,  on  the  ground  that 
the  man  who  had  agreed  to  lend  the  defendant 
the  money  was  prevented  by  illness  from  going 
up  to  London  on  the  day  it  was  due,  and  his 
wife,  whom  he  had  deputed  to  carry  it  up, 
was  prevented  from  doing  so  because  the 
London  coach  was  full  the  dav  before.  And 
see  Edwards  v.  VunUffe,  1  Madd.  287. 

And  the  decree  may  be  opened  after  the  or- 
der absolute  has  been  made  and  enrolled. 
Thus  in  Ford  v.  Westell,  6  Hare,  229,  notwith- 
standing the  order  absolute  had  been  drawn  up 
and  enrolled,  the  decree  was  opened  because 
all  the  plaintiff's  property  was  involved  in  an 
administration  suit  that  she  was  justified  in 
believing  would  terminate  in  season  to  enable 
her  to  avail  herself  of  her  property  with  which 
to  meet  the  payment,  but  which  had  not  yet 
terminated.  See  also  ThornhUl  v  Manning, 
1  Sim.  N.  8.  451,  in  which  the  promptness  of 
the  mortgagor  in  applying  was  regarded  as  the 
great  and  Important  feature  in  the  case  to 
guide  the  court  in  deciding  what  it  ought  to 

Applying  these  principles  as  shown  and  il- 
lustrated by  the  cases,  it  is  quite  out  of  the 
question  to  say  that  the  defendant  is  entitled  to 
keep  this  property,  and  that  the  orator  has  not 
made  a  case  that  calls  for  the  interposition  of 
the  court  in  his  behalf. 
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The  orator  gave  $18,600  for  the  property.and 
had  paid  $2,724  towards  it,  and  expended 
about  $10,000  upon  it  in  improvements  and 
repairs;  and  on  January  1, 1885, — the  time  lim- 
ited by  the  decree  for  paying  the  installment  of 
$500, — he  believed  the  real  estate  fairly  worth 
$5,000  or  $6,000  more  than  he  gave  for  it  He 
was  exceedingly  anxious  to  redeem  the  prop- 
erty, but  had  no  available  means  of  his  own, 
and  relied  for  means  wherewith  to  pay  his  debu 
partly  on  income  assured  to  members  of  his 
family,  and  partly  on  the  equity  of  redemption 
in  the  property,  his  ability  to  make  which 
available  at  the  value  he  put  upon  it  being  his 
only  means  of  escape  from  absolute  bank- 
ruptcy. It  appears  that  his  wife  and  her  sister, 
Miss  Jenkins,  owned  property  in  New  York 
citv,  as  to  which  he  was  agent,  and  that  before 
and  on  December  29,  1884,  he  had  been  in  ne- 
gotiation with  one  Martin,  of  that  city,  in  re- 
spect to  leasing  it  to  him;  and  it  was  agreed 
that,  on  delivery  of  proper  lease  thereof .  Mu 
tin  should  advance  to  him  $650  towards  per- 
formance on  his  part;  and  Kopper  relied  on  the 
use  of  that  money  to  pay  the  $500  Installment 
Accordingly  he  went  to  New  York  on  Decem- 
ber 80.  with  the  lease  executed,  found  Martin, 
and  made  an  appointment  with  him  for  eleven 
o'clock  tbe  next  day;  and,  on  going  to  the  place 
at  the  time  appointed,  found  a  message  post- 
poning the  appointment  to  the  office  of  an 
attorney  down  town,  at  two  that  afternoon; 
whereupon,  being  unable  to  communicate  with 
Martin,  he  went  to  the  office  down  town  at 
two,  and  found  that  Martin  had  been  there,  but 
had  gone.  He  afterwards  met  Martin  on  the 
street,  and,  being  exceedingly  anxious  to  obtain 
the  money,  persuaded  him  to  go  back  to  the 
attorney 's  office,  but.  be  being  out,  they  went  to 
another  attorney's  office,  and  he  was  out;  and 
finally  he  persuaded  Martin  to  give  him  his 
check  for  $650  before  the  leases  were  approved 
by  an  attorney.  But  this  was  after  three  o'clock, 
when  all  the  banks  in  the  city  were  closed.  Said 
check  was  good,  but  being  drawn  on  a  bank  in 
the  upper  part  of  the  city,  and  it  being  after 
banking  hours,  it  was  impossible  for  Kopper  to 
draw  the  money  on  it  that  day.  He  had  for 
several  vears  kept  a  deposit  account  with  the 
Second  "National  Bank  of  that  city,  and  had  at 
this  time  a  small  balance  standing  to  his 
credit  there,  and  that  bank  was  accustomed  to 
place  to  his  credit  tbe  amount  of  such  checks 
as  he  deposited  there  properly  indorsed.  He 
had  previously  carried  checks  to  that  bank 
after  business  hours  for  deposit,  handing  them 
in  over  the  railing  to  be  credited  to  him  at  the 
opening  of  the  bank  the  next  day.  On  this 
occasion  he  properly  indorsed  said  check  "for 
deposit,"  and  sent  it  to  said  bank  by  a  district 
messenger  boy ;  but  whether  it  reached  the  bank 
or  not  that  day  does  not  appear.  At  the  same 
time  he  drew  two  checks  on  said  bank  to  the 
order  of  the  person  who  was  then  the  clerk  of 
the  court  in  which  the  decree  was  obtained,— 
one  for  $575,  which  he  supposed  to  be  tbe 
amount  required  to  pay  said  installment,  bat 
which  was  in  fact  more  than  was  required; 
and  one  for  $25,  for  a  sum  otherwise  payable  to 
the  clerk, — enclosed  them  in  an  envelope  with  a 
letter  to  the  clerk,  went  to  the  Grand  Central 
Depot,  and  sent  the  package  to  Middlebory  by 
the  porter  of  the  sleeping-car,  enclosing  it  in 
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another  envelope  to  the  station-agent  there,  re- 
questing him  to  deliver  the  package  to  the 
clerk  immediately,  which  he  did  on  the  morn- 
ing of  January  1,  which  day  was  a  legal  hol- 
iday in  New  York;  and  the  $850  check  was 
passed  to  Kopper's  credit  by  the  8econd  Na- 
tional Bank  on  the  next  day, — the  first  business 
day  after  it  was  received.  Dyer  refused  to 
take  Kopper's  check  of  the  clerk,  and  the  clerk 
did  not  treat  it  as  payment  of  the  installment, 
or  regard  it  as  available  funds  in  his  hands,  un- 
til it  was  paid  and  the  avails  credited  to  him  by 
the  collecting  bank,  which  was  on  January  5, 
on  which  day  he  was  trusteed  by  some  of  Kop- 
per's other  creditors;  and  on  the  6th  this  bill 
was  brought. 

On  these  facts,  and  the  others  disclosed  by 
the  record,  Kopper  cannot  justly  be  charged 
with  negligence.  The  means  he  had  taken  to 
obtain  the  money  rendered  it  reasonably  cer- 
tain that  he  would  succeed,  and  that  he  was 
anxious  to  obtain  it  abundantly  appears.  That 
he  did  not  meet  Martin  at  eleven  or  at  two  was 
an  unforeseen  and  unexpected  occurrence,  ex- 
ternal to  himself,  of  which  his  agency  was  not 
the  proximate  or  even  the  remote  cause;  and 
thereby  he  was  prevented  from  sending  his 
money  seasonably  in  a  form  that  would  have 
been  treated  and  regarded  as  payment;  where- 
by, contrary  to  his  own  intention  and  wish,  he 
lost  his  legal  right  to  pay,  and  Dyer  acquired 
a  legal  right  not  to  have  him  pay;  and  in  these 
circumstances  Kopper  is  entitled  to  relief  that 
will  reinstate  him  in  his  former  position,  on 
terms  that  he  satisfy  the  equitable  rights  of  the 
other  party. 

But  he  cannot  have  relief  under  his  bill  as 
drawn,  for  it  is  not  adapted  to  his  case.  The 
original  bill  goes  upon  the  ground  that  he  is 
entitled  to  have  his  attempted  payment  of  the 
first  installment  treated  as  an  actual,  seasona- 
ble payment;  while  the  supplemental  bill  sets 
up  a  tender  of  the  other  installment,  and  asks 
that  it  be  adjudged  a  payment  thereof,  and  that 
the  defendant  be  decreed  to  accept  and  re- 
ceive the  same  in  full  satisfaction  and  discharge 
of  the  decree.  But  his  attempted  payment  was 
not  payment;  and  he  is  not  entitled  to  have  it 
treated  as  such,  because  neither  the  money  nor 
its  equivalent  seasonably  came  into  the  hands 
of  the  clerk,  and  Dyer  was  not  bound  to  accept 
and  receive  his  check  as  payment,  though  he 
might  have  safely  taken  the  money  after  the 
time  expired  if  he  could  have  got  it;  for  taking 
an  installment  after  the  time  for  paying  it  is 
expired  does  not  open  the  decree  as  to  install- 
ments for  the  payment  of  which  the  time  has 
not  expired.  SmaUey  v.  Hiekok,  12  Vt.  158; 
Gilaon  v.  Whitney,  an  unreported  case  in  Wind- 
sor County  a  few  years  ago,  ut  audini.  Nor 
was  the  tender  of  the  second  installment  effect- 
ive; for,  not  having  paid  the  first,  he  had  no 
legal  standing  for  tendering  the  second. 

Redemption  is  the  appropriate  relief  in  this 
case.  Indeed,  it  is  said  that  whenever  a  mort- 
gagor is  driven  to  the  necessity  of  filing  a  bill 
against  the  mortgagee,  it  must  be  one  to  re- 
deem, and  that  the  court  can  relieve  him  only 
by  allowing  a  redemption.  Goldsmith  v.  0»- 
borne,  1  Edw.  Oh.  560;  Chdmiey  v.  Oxford,  2 
Atk.  267;  Lord  Langdale,  in  Dalton  v.  Boyter, 
7  Beav.  818.  But  the  bill  lacks  some  of  the 
essential  elements  of  a  bill  to  redeem.  It 
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neither  offers  nor  avers  a  willingness  to  pay, 
which  is  necessary  by  all  the  authorities.  But 
inasmuch  as  the  orator  is  entitled  to  relief,  he 
should  not  be  turned  out  of  court,  but  allowed 
to  amend  his  bill  into  a  bill  to  redeem,  if  he 
shall  be  so  advised.  Harrington  v.  Bacon,  til 
Vt.  644. 

There  was  no  necessity  for  bringing  the 
cross-bill.  The  chattel  mortgage  was  not  em- 
braced in  the  original  bill,  and  so  could  not  be 
the  subiect  of  a  decree;  and  discovery  of  prop- 
erty subject  to  it  could  not  aid  in  defending 
the  original  bill.  As  to  the  execution  of  the 
decree  by  giving  possession,  that  can  be  done 
by  summary  process.  Rev.  Laws,  8§  766, 767; 
Kershaw  v.  Tfiompton,  4  Johns.  Ch.  609;  Lud- 
low v.  Lansing,  Hopk.  Ch.  281;  Valentine  v. 
Teller,  Id.  422;  Tate*  v.  Bambly,  2  Atk.  237. 
As  to  the  use  of  the  premises  pending  suit,  the 
defendant  would  be  entitled  in  respect  thereof, 
if  at  all,  only  on  failure  of  the  original  bill;  in 
which  event  he  could  avail  himself  of  his 
rights  by  way  of  claim  for  injunction  damages. 
And  as  to  the  alternative  prayer  for  foreclos- 
ing any  remaining  equity,  that  would  be  the 
result  of  any  decree  on  the  original  bill.  Nor 
was  there  any  necessity  for  bringing  in  Briggg 
and  Merritt,  for  they  purchased  pendente  Ute, 
and  so  will  be  bound  by  any  decree  made.  Be- 
sides, treating  them  as  entitled  to  the  benefit  of 
their  demurrer,  as  they  were  treated  at  the  bar, 
they  are  not  proper  parties  to  the  cross-bill;  for 
new  parties  cannot  be  made  in  that  way.  A 
cross  bill,  by  force  of  the  term,  is  a  bill  by  a 
defendant  against  the  plaintiff  or  other  defend- 
ants in  the  same  suit,  or  both.  If  an  orator  de- 
sires to  make  new  parties,  he  amends  his  bill  and 
makes  them,  although  it  be  in  respect  of  mat- 
ters that  have  transpired  since  the  filing  of  his 
bill;  though  until  very  recently,  in  respect  of 
such  matters,  he  would  have  brought  a  sup- 
plemental bill.  If  the  interest  of  the  defend- 
ant requires  the  presence  of  new  parties,  he 
takes  his  objection  for  want  of  them,  and  the 
orator  is  forced  to  bring  them  in  or  have  his 
bill  dismissed;  and  if  at  the  hearing  the  court 
finds  new  parties  indispensable,  it  refuses  to 
proceed.  These  remedies  cover  the  whole 
subject;  and  a  cross- bill  to  make  new  parties 
is  not  only  irregular  and  improper,  but  wholly 
unnecessary.  Shields  v.  Barrow,  17  How.  180 
(58  U.  8.  bk.  15,  L.  ed.  158). 

But  if  they  are  not  entitled  to  the  benefit  of 
their  demurrer  because  the  bill  has  been  taken 
as  confessed  as  to  them,  yet  Kopper's  defense 
avails  for  them;  for  when  the  defendants  are 
jointly  interested,  a  decree  pro  eonfesso  as  to 
some  merely  takes  away  their  standing  in 
court,  and  disentitles  them  to  appear  or  be 
heard  on  many  questions,  certainly  without  an 
order  of  court,  out  the  success  of  the  others 
avails  for  them,  and  the  bill  will  be  dismissed 
as  to  all.  1  Hoff.  Ch.  Pr.  554;  Clason  v.  Mor- 
ris, 10  Johns.  524;  Frow  v.  De  La  Vega,  15 
Wall.  552  (52  U.  8.  bk.  21,  L.  ed.  60). 

As  to  the  terms  that  will  satisfy  the  equita- 
ble rights  of  Dyer:  As  between  the  two,  it 
belonged  to  Kopper  to  pay  the  Goddard  mort- 
gage, and  Dyer  stood  as  his  surety  in  respect 
thereof.  Field  v.  BamiUon,  45  Vt.  85;  Wells 
v.  Tucker, 57  Vt.  228;  Comstock  v.  Drohan,  71  N. 
Y.  9.  Hence  Dyer  is  entitled  to  be  reim- 
bursed not  only  the  principal  sum  that  he 
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paid  to  redeem  said  mortgage,  but  his  reason- 
able costs  and  expenses  in  that  behalf  in  good 
faith  incurred.  Hayden  v.  Cabot,  17  Mass.  169 ; 
Downer  v.  Baxter.  80  Vt.  467;  Hewlett  v.  Soul- 
lard,  26  Vt.  295:  Comstock  v.  Drohan,  71  N. 
Y.  189. 

As  to  the  costs  of  that  foreclosure,  it  suffi- 
ciently appears  that  they  were  properly  incur- 
red, and  Dyer  ie  justly  entitled  to  reimburse- 
ment. But  aa  to  the  amount  paid  by  him  to 
the  insurance  company  for  holding  in  readi- 
ness the  money  wherewith  to  redeem,  it  does 
not  sufficiently  appear  that  that  was  such  a 
prudent  and  necessary  thing  to  do  in  the  cir- 
cumstances as  to  entitle  him  to  reimburse- 
ment. 

The  mortgage  of  the  premises  in  question 
being  conditioned  to  keep  the  property  insured 
for  Dyer's  benefit,  which  Eopper  neglected  to 
do,  he  is  chargeable  with  the  insurance  pre- 
mium of  $75  that  Dyer  was  compelled  to  pay 
in  1884;  and  this  was  included  in  the  decree. 
He  is  also  chargeable  with  the  $60.80  paid  by 
Dyer  for  taxes,  as  shown  by  the  master's  re- 
port, as  well  as  with  all  the  other  taxes  that 
Dyer  has  since  paid,  or  that  he  shall  hereafter 
pay,  or  become  liable  to  pay,  on  the  property. 

As  Kopper  put  his  bill  Hpon  false  ground, 
namely,  that  he  had  performed  the  decree 
when  he  had  not,  Dyer  was  justified  in  de- 
fending it,  and  should  recover  his  costs;  and 
as  Dyer  had  a  right,  after  the  decree  became 
absolute,  to  deal  with  the  property  as  his  own, 
he  is  entitled  to  the  costs  of  his  writ  of  posses- 
sion and  of  the  execution  of  it.  Oree  v.  Lord, 
26  Vt.  498.  In  ThomlM  v.  Manning,  1  Sim. 
N.  8.  451,  the  costs  of  an  ejectment  were  al- 
lowed in  a  similar  case. 

The  decree  dismissing  the  cross  bill  is  affirmed, 
but  the  decree  for  the  orator  in  the  original  bill  is 
reversed,  and  the  cause  remanded  with  mandate. 


Nathaniel  PERRY 
v. 

Harvey  8.  DOW. 

In  an  action  of  trover  for  the  conversion 
of  property  secured  by  a  chattel 
mortgage,  evidence  is  not  admissible 
to  prove  that  the  mortgagee,  immedi- 
ately after  the  mortgage  was  executed, 
and  in  the  presence  of  the  mortgagor, 
and  without  his  denial,  told  the  justice 
who  administered  the  oath  to  the  par- 
ties that  there  was  no  consideration 
for  the  mortgage,  and  that  it  was  given 
for  a  cover;  nor  what  the  justice  said. 

(Washington  Decided  April  80,  1887.) 

TRESPASS  and  trover  for  certain  personal 
property  secured  by  a  chattel  mortgage 
executed  by  the  defendant  to  the  plaintiff. 
Trial  by  jury,  September  Term,  1885,  Wash- 
ington County,  Taft,  J.,  presiding.  Verdict 
for  the  plaintiff.   Judgment  affirmed. 
The  facts  appear  from  the  opinion. 
Mr.  S.  C.  Shurtlefl;  for  defendant: 
The  evidence  was  admissible. 
Rex  v.  Smithies,  5  C.  &  P.  882;  Bex  v.  Bart- 
806 


lett,  7  C.  &  P.  882;  McCann  v.  Bollock,  86  Vt. 
288;  Fenno  v.  Weston,  81  Vt.  845. 
Mr.  J.  P.  Lam  son,  for  plaintiff: 
The  evidence  was  not  admissible. 
2  Stark.  Ev.  28,  87,100,  898;  Vail  v.  8trong, 
10  Vt.  457;  Gale  v.  Lincoln,  11  Vt.  158;  Wor- 
den  v.  Powers,  87  Vt.  619;  Elkins  v.  Hamilton, 
20  Vt.  627;  Banfleld  v.  Parker,  86  N.  H.  358; 
Chase  v.  Spencer,  27  Vt.  412. 

Royce,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  the  excep- 
tions is  as  to  the  admissibility  of  certain  testi- 
mony that  was  offered  by  the  defendant. 
After  the  mortgage  had  been  executed  and  de- 
livered to  the  plaintiff,  but  before  the  parties 
had  left  the  room  in  which  it  was  executed, 
the  defendant  offered  to  show,  by  himself  and 
the  justice  who  administered  the  oath  to  the 
parties,  that  he  told  the  justice  there  was  no 
consideration  for  the  mortgage,  that  it  was 
given  for  a  cover,  and  there  was  nothing  to  it, 
and  the  reply  that  was  made  by  the  justice. 
The  defendant  was  allowed  to  prove  the  reply 
made  by  the  plaintiff,  and  he  had  testified  to 
the  fact  that  there  was  no  consideration  for 
the  mortgage,  and  the  purpose  for  which  it 
was  given. 

The  only  purpose  to  be  answered  by  the  in- 
troduction of  that  evidence  was  to  lay  the  foun- 
dation for  the  claim  that  the  plaintiff,  by  his 
silence,  or  failure  to  deny  the  truth  of  the 
statement  made  by  Dow,  was  estopped  from 
denying  its  truth.  He  would  be  so  estopped 
if  the  statement  was  made  under  such  circum- 
stances as  called  for  a  denial  by  the  plaintiff. 
It  will  be  noticed  that  the  statement  was  not 
directed  to  him,  and  that  he  was  not  called 
upon  to  admit  or  deny  its  truthfulness.  He 
was  under  no  obligatkm  to  notice  or  take  part 
in  the  conversation  that  was  going  on  between 
the  defendant  and  the  justice,  and  his  neglect 
to  do  so  did  not  prejudice  his  rights.  The 
question  of  the  admissibility  of  such  evidence 
was  before  this  court  in  Vail  v.  Strong,  10  Vt 
457;  Gale  v.  Lincoln,  11  Vt.  153,  and  in  other 
cases  cited  on  page  279  of  Robert's  Digest:  and 
it  was  held  inadmissible. 

The  evidence  was  properly  excluded,  and 
the  judgment  is  affirmed. 


Town  of  ROCKINGHAM 
Town  of  SPRINGFIELD. 


The  pauper,  a  married  woman  with  four 
children,  had  a  settlement  in  the  de- 
fendant town,  and,  while  residing  in  the 
plaintiff  town  with  herfamily.  was  aban- 
doned by  her  husband,  who  had  no 
settlement  in  this  State;  and  she,  be- 
ing only  able  to  support  herself,  applied 
to  the  plaintiff's  overseer  to  assist  her 
children,  which  was  granted.  The  pau- 
per in  a  short  time  sold  her  furniture, 
closed  the  house  where  she  lived,  and, 
in  the  space  of  a  few  days,  went  into 
several  towns,  but  gained  no  legal  resi- 
dence, and,  when  the  order  of  removal 
was  made,  was  living  in  the  defendant 
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town.  Held,  (1)  that  the  aid  thus  ren- 
dered waa  rendered  to  the  wife,  who 

became  the  head  of  the  family  on  the 
abandonment  of  the  husband;  (2)  that  her 
residence  continued,  and  she  was  con- 
structively present  when  the  order  of 
removal  was  made;  (8)  and  that  she  was 
legally  removed  to  the  town  of  her  set- 
tlement. 

(Windham  Decided  May  27. 1887.) 

APPEAL  from  the  order  of  removal  of  one 
Susan  L.  Smith,  a  pauper.  Heard  on  a  ref- 
eree's report,  March  Term,  1885,  Windham 
County,  Walker,  J„  presiding.  Judgment 
that  the  pauper  was  unduly  removed.  Re- 
versed. 

The  case  appears  in  the  opinion. 

Messrs.  C.  B.  *  C.  F.  Eddy,  and  L.  H. 

Read,  for  plaintiff: 

Susan  L.  Smith,  after  the  abandonment,  be- 
came in  law  the  head  of  the  family,  as  much 
so  as  her  husband  was  before  the  abandonment; 
and  as  she  had  an  actual  residence  or  home  in 
Rockingham  at  the  time  of  the  abandonment, 
such  residence  in  law  continued  to  the  date  of 
the  order  of  removal. 

Bethel  v.  Tunbridqe,  18  Vt.  445. 

Being  the  head  of  the  family  actually  domi- 
ciled in  Rockingham  previous  to  and  at  the 
time  of  obtaining  aid  for  the  support  of  her 
family,  and  not  having  abandoned  her  family. 
It  follows  that  the  family  must,  at  the  time  of 
the  removal,  have  had, in  legalsense,  somewhere 
one  and  the  same  residence  or  domicile.  "The 
domicile  of  an  infant  is  always  presumed  to  be 
that  of  the  mother." 

Sprague  v.  Litherberry,  4  McLean,  442  ;  2 
Abb.  Nat.  Dig.  183. 

It  necessarily  follows  that  the  law  presumes 
that  the  domicile  of  the  mother  is  the  same  as 
that  of  her  young  children. 

A  person  cannot  be  without  a  legal  domicile 
somewhere. 

Desmare  v.  United  States,  93  U.  8.  605  (Bk. 
28.  L.  ed.  959). 

A  domicile  once  existing  continues  until 
another  is  acquired. 

Ibid. 

By  the  term  "domicile,"  in  its  ordinary  ac- 
ceptation, is  meant  the  place  where  a  person 
lives  and  has  his  home. 

Mitchell  v.  United  States,  21  Wall.  850(88  U. 
8.  bk.  22,  L.  ed.  584). 

To  constitute  a  new  domicile  two  things 
are  indispensable:  first,  residence  in  the  new 
location;  second,  the  intention  to  remain  there. 
Mere  absence  from  a  fixed  home,  however  long 
continued,  cannot  work  the  change. 

Ibid.;  Anderson  v.  Anderson,  42  Vt.  852. 

Residence  acquired  in  any  town  continues 
until  another  has  attached. 

Stamford  v.  Readsboro,  46  Vt.  611;  Abington 
v.  North  Bridgeioater,  28  Pick.  177. 

Messrs.  Waterman  tc  Martin,  for  de- 
fendant: 

Residence  is  a  fact.  It  does  not  rest  in  mere 
intention.  Where  a  person  is  actually  in  one 
town,  and  has  no  home  in  another  town, — no 
place  in  which  to  live. — he  cannot  be  consid- 
ered as  a  resident  in  the  latter,  no  matter  how 
strong  an  intention  he  may  have  to  go  there. 

Jamaicav.  Totanshend,  19  Vt.  267;  Eglestonv. 
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Batiles,  26  Vt  548:  Mann  v.  Clark,  88  Vt.  55; 
Barton  v.  Irasburgh,  88  Vt.  159:  Hartford  v. 
Hartland.  19  Vt.  897. 

The  validity  of  the  order  must  be  determined 
upon  the  facts  as  they  existed  at  the  time  the 
order  was  made. 

Hartland  v.  Windsor,  29  Vt.  854,  and  cases 
there  cited. 

The  family  was  broken  up,  the  children 
taken  in  charge  by  the  overseer,  goods  moved 
out  of  town,  and  no  house  or  tenement  in  which 
to  live,  and  the  mother  removed  from  town 
with  no  intent  to  return.  This  state  of  things 
left  her  in  the  same  position  as  if  she  had  been 
a  single  woman  as  to  residence.  She  came  to 
reside  in  Springfield  when  she  went  there. 

Rev.  Laws.  §  2815,  2830,  2882;  Houston  v. 
Kimball,  22  Vt.  575. 

This  is  a  much  stronger  case  than  Middletown 
v.  Poultney,  2  Vt.  487,  where  it  is  held  that, 
though  all  members  of  the  family  except  the 
father  remained  in  town,  but  the  home  was 
broken  up  and  abandoned,  the  residence  is  not 
continued  as  to  the  father. 

The  fact  that  the  mother  notified  the  over- 
seer of  the  condition  of  the  family  is  of  no 
consequence.  It  was  his  duty  to  take  care  of 
the  children,  if  in  need,  without  application. 

Powers,  J.,  delivered  the  opinion  of  the 
court. 

This  was  an  appeal  from  an  order  of  removal 
of  Susan  L.  Smith,  with  her  children,  as  pau- 
pers, from  the  town  of  Rockingham  to  the  de- 
fendant town.  Sylvester  L.  Smith,  the  hus- 
band of  Susan  L.,  resided,  with  his  family,  in 
Rockingham  in  September,  1881.  Although 
prior  to  this  time  he  had  moved  from  place  to 
place  often  with  his  family,  still,  at  this  time, 
as  the  referee's  report  says,  "he  resided"  in 
Rockingham  and  had  a  home  there.  In  the 
language  of  the  pauper  laws,  he  had  "come  to 
reside"  in  that  town. 

His  residence  there  was  the  legal  residence 
of  his  wife  and  minor  children.  When  he 
came  there  to  reside,  in  legal  effect  they  came 
there  to  reside.  September  22, 1881,  Sylvester 
abandoned  his  wife  and  family,  and  never 
afterwards  returned  to  them.  This  abandon- 
ment by  him  made  his  family  paupers,  and 
Mrs.  Smith  applied  to  the  overseer  of  the  poor 
for  aid.  The  overseer  provided  assistance  by 
taking  care  of  the  children,  Mrs.  Smith  pro- 
fessing to  be  able  to  take  care  of  herself  if  the 
town  provided  for  the  children.  The  aid  thus 
rendered  by  the  town,  we  think,  was,  in  legal 
significance,  aid  rendered  to  Mrs.  Smith.  8he 
was  the  responsible  head  of  the  abandoned 
family,  charged  with  the  duty  of  providing  for 
its  wants  and  support.  Being  unable  to  fur- 
nish such  support,  she  calls  for  aid,  and  she 
receives  such  aid  by  being  relieved,  in  part,  of 
the  burden  then  upon  her.  The  expense 
incurred  in  providing  for  the  wants  of  the  chil- 
dren was  the  same  thing  as  like  expenses  in- 
curred in  supplying  her  personal  wants.  Croy- 
don v.  Sullivan  County,  47  N.  H.  179.  Mrs. 
Smith  then  became  chargeable  to  the  town  of 
Rockingham  as  a  pauper. 

As  the  husband,  Sylvester  L.,  never  had  a 
legal  settlement  in  this  State,  the  remedy  of 
Rockingham  to  recover  compensation  for  the 
aid  thus  furnished,  or  to  be  relieved  against 
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further  expense,  was  enforceable  against  the 
town  in  which  Mrs.  Smith  had  a  legal  settle- 
ment. The  case  shows  that  she  had  such  set- 
tlement in  the  town  of  Springfield.  Accord- 
ingly the  case  is  this:  The  town  of  Rockingham 
furnished  aid  to  paupers  belonging  to  Spring- 
field. If,  when  the  aid  was  furnished,  the  pau- 
pers had  come  to  Rockingham  to  reside,  and 
had  become  chargeable,  the  remedy  of  Rock- 
ingham was  to  take  an  order  of  removal  and 
transport  the  paupers  to  Springfield,  where 
they  belonged.  If  they  had  not  come  to  re- 
side in  Rockingham,  the  remedy  was  by  way 
of  an  action  to  recover  the  money  paid  out. 

The  right  to  an  order  of  removal  embodies 
two  elements:  residence  and  chargeability. 
Both  existed  in  this  case. 

It  has,  in  general  terms,  been  said  in  some 
of  the  cases  that  the  validity  of  an  order  of  re- 
moval must  be  tested  by  the  facts  existing 
when  it  is  made.  This  rule  is  not,  however,  to 
have  a  technical'and  impracticable  application. 
If,  pending  a  complaint  before  the  justices,  the 
pauper  runs  away  from  town,  with  intent 
never  to  return,  the  jurisdiction  of  the  justices 
would  not  be  defeated;  they  might  neverthe- 
less proceed  and  make  their  order  for  removal. 
The  moment  the  town  has  furnished  aid  to  the 
needy  pauper,  the  town  acquires  the  right  to 
relief  against  the  town  of  legal  settlement. 
Thenceforth  it  is  a  question  between  the  two 
towns,  in  which  the  pauper  is  wholly  disin- 
terested; and  no  act  of  the  pauper  can  affect 
the  rights  of  either  against  the  other. 

Here  the  pauper  had  become  chargeable, — 
aid  was  being  furnished.  The  town  of  Rock- 
ingham had  a  cause  of  action  to  be  enforced 
against  some  unknown  town  of  legal  settlement, 
if  such  town  could  be  found.  Some  time 
naturally  would  elapse  before  the  question 
could  be  investigated  and  the  town  of  legal  set- 
tlement ascertained.  Within  a  very  few  weeks 
it  is  learned  that  Springfield  is  the  town  of 
legal  settlemen  t,  and  the  order  is  made.  Mean  - 
time  Mrs.  Smith  has  left  Rockingham,  and,  at 
the  date  of  the  order,  is  in  fact  in  Springfield. 
The  right  to  make  the  order  was  perfected  be- 
fore she  left,  and  we  think  it  was  not  lost  by 
absence. 

But  in  this  case  we  think  Mrs.  Smith  was 
constructively  present  in  Rockingham  when 
the  order  was  in  fact  made,  as  that  was  the 
town  of  her  legal  residence.  She  resided  there 
when  she  became  chargeable.  That  residence 
continues  until  a  new  one  is  created.  She  left 
Rockingham  with  "no  intention  to  return  there 
to  reside;"  but  she  "never  made  any  place,  af- 
ter that,  her  home  in  this  State."  She  went  to 
Chester,  then  to  Andover,  then  to  8pringfleld, 
then  back  to  Rockingham,  then  to  New  Hamp 
shire.  After  first  leaving  Rockingham  she 
answered  Judge  Hattock1 a  graphic  definition  of 
a  transient  person,— "a  wanderer  ever  on  the 
tramp."  Middlebury  v.  Waltham,  6  Vt.  200. 
She  was  always  a  transient  person  after  leav- 
ing Rockingham,  and  so  never  came  to  reside 
elsewhere.  While  thus  on  the  tramp,  her  res- 
idence in  Rockingham,  for  all  legal  purposes 
affecting  its  remedy  against  the  town  of  her 
legal  settlement,  continued  unbroken.  This 
was  so  held  by  this  court  in  Stamford  v.  Reads- 
boro,  46  Vt.  006, 611,  and  is  the  doctrine  general- 
ly recognized.  Desmare  v.  United  States,  93  U. 
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S.  605,610  [Bk.  28, L.  ed.  959];  Mitchell  v.  United 
State*,  21  Wall.  850  [88  U.  8.  bk.  22,  L.  ed. 
584J;  Abington  v.  North  Bridgewater ,  28  Pick. 
170,  177. 

This  is  the  doctrine  applied  in  cases  of  dis- 
puted residence  for  purposes  of  taxation,  and 
analogous  cases.  Mann  v.  Clark,  88  Vt.  55, 
59;  Anderson  v.  Anderson,  42  Vt  850,  352. 

The  judgment  of  the  County  Court  is  reversed, 
and  judgment  on  the  report  that  the  pauper  and 
herfamily  and  effects  were  duly  removed. 

Rowell,  J.,  dissenting. 


VERMONT  BAPTIST  STATE  CONVEN- 
TION 
v. 

Alfred  LADD'S  ESTATE. 

1.  The  probate  of  a  will  establishes  the 
capacity  of  the  testator;  and  evidence 
is  not  admissible,  on  an  appeal  from  a 
decree  of  distribution,  to  prove  his  in- 
capacity. 

2.  A  legatee  may  take  by  a  reputed 


(Franklin  — Decided  April  30, 1887 J 

APPEAL  by  the  plaintiff  from  a  decree  of 
the  Probate  Court  of  distribution  of  the  es- 
tate of  Alfred  Ladd,  denying  to  the  plaintiff 
any  benefit  under  the  will  of  said  Ladd.  Heard 
on  a  commissioner's  report,  April  Term,  1886, 
Franklin  County,  Royce,  Ch.  J.,  presiding. 
Judgment  pro  forma,  and  without  hearing  on 
the  report,  for  the  defendant.  Reversed. 

The  plaintiff,  the  Vermont  Baptist  Slate 
Convention,  is  a  corporation  duly  chartered 
by  the  Legislature. 
The  case  is  stated  in  the  opinion. 
Messrs.  Noble  A  Smith,  for  plaintiff: 
Evidence  was  not  admissible  to  prove  the 
incapacity  of  the  testator  after  the  probate  of 
the  will. 

Rev.  Laws.  §  2018;  Wms.  Exrs.  pp.  549, 
619. 

Messrs.  Farrinyton  A  Poet,  for  defend- 
ant: 

The  evidence  was  admissible. 
6  Wait,  Act.  &  Def.  888;  1  Greenl.  Ev.  §$ 
287,  528;  5  U.  8.  Dig.  §  8147. 

Taft,  J„  delivered  the  opinion  of  the  court: 
The  question  at  issue  in  this  cause  is,  To 
whom  aid  the  testator  give  the  $400  mentioned 
in  the  fifth  clause  of  his  will?  The  clause 
reads:  "I  will  and  bequeath  to  The  Vermont 
8tate  Convention  the  use  of  $400."  The  appel- 
lant claims  the  legacy, — that  it  was  intended  for 
it, — and  offered  evidence  in  support  of  such 
claims;  and  from  the  evidence  the  referee  found 
that  when  the  testator  used  the  words,  "The 
Vermont  State  Convention,"  in  the  fifth  clause 
of  the  will,  be  meant  the  appellant,  unless  the 
evidence  offered  by  the  appellee  to  show  that, 
at  the  time  of  'the  execution  of  the  will,  the 
testator  was  unable  to  form  an  intention,  and 
was  not  of  sound  and  disposing  mind,  was  ad- 
missible. We  think  the  probate  of  the  will 
conclusively  settled  the  question  of  the  capa- 
city of  the  testator,  and  established  the  fact  that 
he  was,  at  the  time  the  will  was  executed,  of 
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sound  and  disposing  mind;  and  the  evidence 
offered,  upon  the  distribution  of  the  estate, 
tending  to  show  that  he  was  not  of  sound  mind, 
and  had  no  intent  in  making  the  bequest,  was 
inadmissible.  These  questions  were  res  judi- 
cata. The  only  question  made  in  the  excep- 
tions was  as  to  the  admissibility  of  the  evi- 
dence offered  by  the  appellee. 

It  may  be  further  noted  that  no  one  save  the 
appellant  claims  the  legacy;  and  the  referee 
reports  that  the  appellant  was  called  by  the 
various  names  of  "The  State  Convention," 
"The  Vermont  Baptist  State  Convention."  and 
"The  Vermont  State  Convention. "  The  latter 
designation  was  one  of  the  reputed  names  of 
the  appellant;  one  that  the  testator  himself 
used  in  speaking  of  it.  The  question  before 
ua  is  not,  Which  of  two  persons  was  meant? 
thus  calling  for  the  intent  of  the  testator;  but, 
Is  the  claimant  sufficiently  designated  and  de- 
scribed in  the  will  so  that  it  can  be  identified? 
Why  may  not  a  person  take  under  a  will  by  a 
reputed  name?  If  the  devise  was  given  to  the 
Appellant  by  any  one  of  the  names  by  which 
it  was  known  to  the  testator,  why  need  we  in- 
quire about  his  intent? 

Judgment  reverted;  judgment  for  the  appel- 
lant, and  ordered  certified  to  the  Probate  Court. 


Wyman  FLINT  et  al. 
v. 

William  H.  JOHNSON  et  al. 

William  H.  JOHNSON  et  al. 
v. 

Wyman  FLINT  et  al. 

1.  When  a  contract  has  been  reduced  to 
writing,  and  one  of  the  parties  refuses 
to  sign  it  unless  a  certain  construction, 
stated  by  him,  should  be  put  upon  it, 
the  other  party,  who  by  his  silence 
and  conduct  has  induced  him  to  sign  it. 
will  be  estopped  from  claiming  a  dif- 
ferent construction;  otherwise  it  would 
be  a  fraud,  especially  where  the  parties 
acted  on  the  theory  that  the  construction 
given  when  the  contract  was  executed 
was  right,— even  in  the  conduct  of  the 
trial  below.   Rowell,  J.,  dissents. 

2.  A  bill  was  brought  to  dissolve  a  part* 
nership.  and  a  master  was  appointed) 
who  made  a  report.  Thereupon  the  de- 
fendants filed  a  cross  bill,  and  another 
report  was  made  by  the  same  master; 
the  case  was  heard  in  the  supreme  court, 
and  a  mandate  agreed  on;  but.  on  mo- 
tion of  the  defendants,  it  was  withheld 
to  file  further  proceedings  in  the  court 
of  chancery.  Accordingly,  an  additional 
bill  was  filed,  the  decree  was  reversed 
pro  forma,  and  the  cause  remanded.  The 
additional  bill  was  answered,  an  account- 
ing ordered,  a  report  made  by  a  new 
master,  and  the  case  came  up  on  appeal. 
Held,  that  the  mandate  was  not  con- 
clusive, and  that  the  court  was  not  em- 
barrassed by  it  in  considering  the  case 
as  presented  by  the  last  report. 

(Windham  Decided  May  28,  1887.) 
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BILL  in  Chancery.  Heard  on  the  pleadings 
and  a  special  master's  report,  September 
Term,  1885,  Windham  County,  Walker,  Chan- 
cellor. Ordered  pro  forma,  and  without  hear- 
ing, that  the  additional  bill  be  dismissed.  Re- 
verted. 

Bill  in  equity  brought  by  Wyman  Flint, 
John  G.Flint.and  George  Hart.against  William 
H.  Johnson  and  George  H.  Babbitt,  for  the  dis- 
solution of  a  partnership  existing  between 
the  parties  to  the  suit,  for  a  receiver,  and  for 
an  accounting. 

The  case  is  stated  in  the  opinion. 

Mr.  Aldace  F.  Walker,  with  Me**r».  C. 
B.  A  C.  F.  Eddy,  for  Johnson  and  Babbitt, 
appellants: 

In  our  view  of  the  case,  the  true  legal  prin- 
ciple to  be  applied  in  the  light  of  the  findings 
of  the  master  is  that  of  estoppel.  And  this  can 
be  properly  appealed  to,  under  the  issues  as 
framed,  and  our  general  prayer  for  relief. 

Montpelier  <fe  W.  R.  R.  R.  Co.  v.  Langdon, 
45  Vt.  137;  Stafford  v.  BaUou,  17  Vt.  829;  Mil- 
ler v.  Bingham,  29  Vt.  89. 

A  man  who  has  induced  a  course  of  action 
in  another  by  bis  conduct  or  declarations  must 
stand  by  them,  whether  true  or  false. 

Soper  v.  Frank,  47  Vt.  874. 

The  agreement  having  been  signed  by  John- 
son &  Babbitt  upon  the  openly -declared  un- 
derstanding of  its  meaning  found  by  the  mas- 
ter, known  by  the  Flints,  without  which  un- 
derstanding it  would  not  have  been  executed, 
the  Flints  keeping  silence,  at  the  time  and  for 
years  after,  respecting  any  other  interpreta- 
tion, taking  all  the  property  of  the  firm  and  of 
the  Eureka  Marble  Company  to  themselves  as 
the  fruits  of  the  trade,  it  cannot  be  but  that  the 
Flints  are  now  estopped  from  asserting  this  re- 
markable claim. 

Chitty.  in  his  work  on  Contracts,  10th  Am. 
ed.  77,  78,  says:  "The  rules  of  construction 
are  in  general  the  same  at  law  and  in  equity." 
And  on  page  79  he  says:  "But  where  the  lan- 
guage of  an  agreement  is  plain  and  unequivo- 
cal, there  is  no  room  for  construction;  and, 
though  the  party  may  have  misapprehended 
it,  or  it  may  not  express  his  real  intent,  yet  it 
must  be  carried  into  effect  according  to  its 
plain  meaning." 

Eaton  v.  Lyon,  8  Ves.  692;  Doe  v.  Laming, 
2  Burr.  1108;  Strohecker  v.  Farmers  Bank,  6 
Pa.  41 ;  Benjamin  v.  McConnell,  4  Gilm.  586; 
Anson,  Cont.  284,  120,  125. 

Again,  Chitty  says,  on  page  78:  "A  party 
who  enters  into  a  contract  in  writing,  without 
any  fraud  or  imposition  practiced  upon  him, 
is  conclusively  presumed  to  understand  and 
assent  to  its  terms  and  legal  effect." 

1  Greenl.  Ev.  8  275  ;  Lotory  v.  Adams,  22 
Vt.  165;  Wing  v.  Cooper,  87  Vt.  178;  Bradley  v. 
Bentley,  8  Vt.  244. 

Messrs.  I.  M.  Read,  and  Waterman  & 
Martin,  for  the  Flints  and  Hart,  appellees: 

Conceding  the  mistake  as  alleged  in  the  bill, 
and  all  the  circumstances  as  there  alleged,  the 
fact  remains  that  the  appellants  had  all  the 
knowledge  of  the  facts  which  they  now  pos- 
sess as  early  as  the  summer  of  1881 ;  and,  rest- 
ing upon  their  claim  as  to  the  construction  of 
the  contract,  carried  the  question  to  the  su- 
preme court,  and  got  beaten. 

Help  must  be  seasonably  asked  when  the 
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f round  and  occasion  for  It  are  seasonably 
nown,  or  the  court  feel  bound  to  decline  ap- 

f>lication  for  it;  and  by  no  means  will  it  accord 
t  to  relieve  a  party  from  the  result  of  an  ex- 
periment of  his  own,  involving  delay,  vexa- 
tion, and  expense  to  the  other  party. 

St.  Johnsbury  v.  Bagley,  48  Vt.  75;  Barker  v. 
Belknap's  Est.  27  Vt.  700;  Beard  v.  Hubble,  9 
Gill,  420;  Morgan  v.  New  Orleans  M.  <£  T.  R. 
R.  Co.  2  Woods,  244;  Ludington  v.  Renick,  7 
W.  Va.  2T8;  Treacy  v.  Heeker,  51  How.  Pr.  69; 
17  Vt.  484. 

The  appellants  insisted  that  the  contract  at 
issue  was  their  contract,  and  meant  precisely 
what  they  agreed  to  at  the  time  they  signed  it. 
They  insisted  upon  this  claim  at  their  account- 
ing before  the  master  under  the  cross-bill. 

Both  parties  must  be  mistaken,  or  the  court 
will  not  interfere. 

Kerr,  Fr.  409-422;  Lyman  v.  United  Int. 
Co.  17  Johns.  878;  Nevins  v.  Dunlap,  88  N.  Y. 
876;  Wemple  v.  Stewart,  22  Barb.  154;  Ruffn&r 
v.  McGonnell,  17  111.  212;  Qordere  v.  Downing, 
18111.  492;  Bellows  v.  Stone,  14  N.  H.  175; 
ThompsonviUe Scale  Mfg.  Co.  v.  Osgood,  26  Conn. 
16:  Hearne  v.  Marine  Ins.  Co.  20  Wall.  490(87 
U.  8.  bk.  22,  L.  ed.  896). 

A  mistake  in  construing  a  contract  is  not  suf- 
ficient. 

Kerr,  Fr.  428:  Leake,  Cont.  169;  Hunt  v. 
Rousmaniere,  1  Pet.  1  (26  U.  8.  bk.  7.  L.  ed. 
80);  McDaniels  v.  Bank  of  Rutland,  29  Vt.  230. 

A  court  of  equity  will  not  interfere  where 
the  instrument  reads  as  the  parties  designed  to 
have  it.  If  they  voluntarily  choose  to  express 
themselves  in  the  language  of  the  instrument, 
they  are  bound  to  it. 

McElderry  v.  Shipley,  8  Md.  25:  Leavitt  v. 
Palmer,  8  N.  Y.  19;  Stoddard  v.  Hart,  23  N. 
Y.  556;  Oarnar  v.  Bird.  57  Barb.  277;  Barnes 
v.  Bartlett,  47  Ind.  98;  Smither  v.  Calvert,  44 
lnd.  242 

No  fraud  can  be  imputed  to  a  party  to  a  con- 
tract who  merely  keeps  silent  when  all  the 
facts  and  circumstances  are  equally  within  the 
knowledge  of  both  parties,  or  may,  by  the  ex- 
ercise of  reasonable  diligence,  be  ascertained. 

Kerr,  Fr.  414;  Judd  v.  Blake,  14  Vt.  410. 

Royce,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  original  bill  was  brought  to  procure  the 
dissolution  of  a  copartnership  that  then  sub- 
sisted between  the  parties  to  the  suit,  for  the 
appointment  of  a  receiver,  and  for  the  taking 
an  account  of  what  was  due  said  firm  from 
each  member  thereof,  and  what  was  due  to 
each  member  of  said  firm,  and  for  an  injunc- 
tion against  the  defendant  Johnson. 

After  the  defendant  Johnson's  answer  had 
been  filed,  and  while  the  cause  was  pending, 
on  the  1st  day  of  July,  1878.  the  orators  Wy- 
man  Flint  and  John  G.  Flint,  and  the  defend- 
ants, Johnson  and  Babbitt,  entered  into  an 
agreement  under  seal,  by  which  the  copartner- 
ship was  dissolved,  and  Johnson  and  Babbitt, 
for  the  consideration  therein  specified,  con- 
veyed all  their  interest  in  the  property  of  the 
copartnership  to  the  Flints.  After  said  agree- 
ment had  been  made,  an  accounting  was  or- 
dered and  had  under  the  original  bill,  and  the 
master  made  a  report,  which  was  filed  Novem- 
ber 15,  1880.  On  the  2d  day  of  February, 
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1881,  and  before  any  action  had  been  taken  on 
the  report,  the  defendants,  Johnson  and  Bab- 
bitt, brought  a  cross-bill  against  the  orators, 
which  was  answered,  and  an  accounting  was 
taken  under  it,  and  the  master's  report  was 
filed  at  the  September  Term,  1881. 

The  case  came  on  for  hearing  on  the  origi- 
nal bill  and  answer  and  the  master's  report 
therein,  and  the  cross- bill  and  answer  and  the 
master's  report  therein,  and  a  pro  forma  decree 
was  ordered  for  the  defendants,  and  an  appeal 
was  allowed  to  the  orators.  At  the  general 
term  in  1882  the  cause  was  heard,  the  pro  for- 
ma decree  of  the  court  of  chancery  was  re- 
versed, and  cause  remanded,  with  mandate 
that  the  original  bill  be  dismissed  without 
costs,  and  that  a  decree  be  entered  in  the  cross- 
bill that  W.  &  J.  G.  Flint  hold  the  uncollected 
debts  due  the  firm  in  trust  for  the  several  part- 
ners in  proportion  to  their  respective  interests 
in  the  partnership,  and  that  there  is  due  on  the 
accounting  to  W.  &  J.  G.  Flint,  from  George 
H.  Babbitt.  $1,271.69,  from  George  Hart, 
$5,628.56,  and  from  them  to  William  H.  John- 
son, $2,272.28,  with  interest  on  said  sums  from 
June  1,  1878,  and  that  the  orators  in  the  cross- 
bill recover  costs.  But,  on  motion  of  the  de- 
fendants, the  decision  was  withheld  for  sixty 
days,  for  time  to  file  in  the  court  of  chancery 
further  proceedings.  Such  proceedings  were 
filed,  and  the  decree  was  then  reversed  pro  for- 
ma, and  cause  remanded  for  further  proceed- 
ings in  the  court  of  chancery  agreeably  to  the 
orders  that  had  been  and  might  be  made  by 
that  court.  The  further  proceeding  which  the 
defendants  were  permitted  to  file  consisted  of 
an  additional  bill  of  complaint  against  the  ora- 
tors in  the  original  bill.  The  additional  bill 
was  answered,  and  another  accounting  was  or- 
dered and  had,  and  the  report  of  the  master 
filed;  and  at  the  September  Term.  1885,  it 
was  ordered  pro  forma  that  the  additional  bill 
of  complaint  be  dismissed;  and  the  cause  comes 
here  upon  an  appeal  taken  by  Johnson  and 
Babbitt  from  that  order. 

I  have  regarded  it  proper  to  be  thus  explicit 
in  stating  what  has  been  done,  as  explanatory 
of  the  anomalous  manner  in  which  the  matters 
for  adjudication  have  been  brought  here. 

The  equitable  rights  of  the  parties  are  de- 
pendent upon  the  contract  entered  into  by  them 
on  the  1st  day  of  June,  1878,  as  expressed  in 
the  written  contract,  or  as  it  should  have  been 
expressed.  The  orators  claim  that  the  con- 
struction given  to  said  writing  by  the  mandate 
before  recited  is  conclusive,  and  that  the 
rights  of  the  parties  are  to  be  determined  by 
the  construction  therein  given. 

We  do  not  so  regard  it.  What  was  said  by 
the  mandate  was  but  the  expression  of  the 
opinion  of  the  court  upon  the  case  as  it  was 
then  presented,  and  how  it  must  be  ultimately 
determined  if  no  supervenient  facts  should  be 
brought  on  to  the  record.  That  it  was  not  in- 
tended to  be  absolute  and  conclusive  is  obvious 
from  the  fact  that  leave  was  granted  to  file  fur- 
ther proceedings,  and  the  decree  reversed  and 
cause  remanded  to  the  court  of  chancery,  to 
be  proceeded  with  under  the  orders  of  that 
court,— so  that  the  mandate  is  no  obstacle  to 
a  full  consideration  of  the  case  as  it  is  now 
presented. 

The  fourth  article  of  said  written  agreement- 
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and  which  is  the  only  part  of  it  that  need  be 
recited— provided  that  the  stipulated  value  of 
Johnson  and  Babbitt's  four  sixteenths  of  the 
property  of  the  firm,  not  inclnding  debts  due 
the  firm,  was  understood  and  agreed  to  be 
14,500;  and  the  Flints  agreed  to  pay  and  as- 
some  for  Johnson  and  Babbitt  $4,500  of  the 
indebtedness  of  the  firm;  and  it  was  agreed 
and  understood  that,  if  the  debts  due  from  the 
linn  should  exceed  the  debts  due  to  it,  John- 
ton  should  pay  three  sixteenths  of  such  excess, 
and  Babbitt  one  sixteenth;  and  if  the  $4,600 
should  be  insufficient  to  pay  their  share  of  the 
debts  of  said  firm  beyond  the  debts  due  to  it, 
then  Johnson  and  Babbitt  should  pay  or  secure 
such  deficiency  in  the  proportion  stated. 

The  principal  contention  has  been  as  to 
whether  the  Flints,  under  that  contract,  should 
account  for  all  the  debts  that  appeared  to  be  due 
to  the  firm,  or  only  such  as  were  collectible. 
The  construction  Of  the  contract  does  not  ap- 
pear to  have  been  an  issue  before  the  master  in 
using  the  account  under  the  original  bill,  and 
so  ruling  was  made  upon  it.  That  accounting 
was  confined  to  the  ascertainment  of  the 
amounts  due  the  respective  partners  from  the 
inn.  The  accounting  had  under  the  cross- 
bill took  a  wider  range;  and  in  that  account- 
ing the  master  found  and  reported  that  the  debts 
doe  from  the  firm,  including  the  amounts  due 
to  the  several  partners,  as  set  forth  in  his  re- 
port under  the  original  bill,  amounted,  on  the 
1st  day  of  June,  1878,  to  $56,888.81,  and  that 
the  whole  amount  of  debts  due  the  firm  was 
on  that  date  $89,400.49;  that,  of  that  amount, 
only  $15,824.87  was  good  and  collectible  on 
said  1st  day  of  June;  leaving,  of  said  debts 
thst  were  not  jgood  and  collectible,  $23,576.12. 
Johnson  and  Babbitt  claimed,  on  that  hearing, 
that,  in  ascertaining  their  liabilities  to  make  up 
their  proportions  of  the  deficiency  of  assets 
to  pay  the  firm  debts,  the  whole  amount  of  the 
debts  due  the  firm  should  be  credited,  and  that 
the  contract  required  that  construction;  and 
ihe  Flints  claimed  that  the  contract  only  re- 
■uired  them  to  credit  the  amount  of  said  debts 
nat  were  collectible.  The  master  found  and 
reported  the  amounts  that  would  be  required 
Rnder  both  constructions  of  the  contract,  and 
referred  the  question  as  to  how  it  should  be 
construed  to  the  court. 

It  does  not  appear  that  an  investigation  was 
ten  made  of  the  facts  attending  the  execution 
*t  the  contract,  except  as  to  the  interlineation 
at  the  words  "not  including  debts  due  said 
km."  and  the  addition  of  the  last  clause;  or 

■  to  how  the  parties  then  understood  it. 

The  decree  that  was  appealed  from  was  based 
■poo  that  report;  and  the  court  had  nothing 

■  aid  them  in  making  the  mandate  but  the 
Jwract  made  on  the  1st  of  July,  1878,  and  the 
■port  of  the  master. 

iThe  master  appointed  to  hear  and  report  the 
■Ms  under  the  additional  bill  of  complaint  has 
■■d  that,  before  the  contract  was  executed, 

■  w»  read  over  in  the  presence  of  the  Flints 
pd  Johnson,  and  that  the  question  was  then 
■de  m  to  whether  or  not  the  debts  due  the 
PM,  whether  collectible  or  uncollectible,  were 
P be  considered  In  determining  the  amount  to 
■paid  by  Johnson  and  Babbitt  for  their  share 
tfibe  indebtedness  of  the  firm;  and  that. 
Nhison  had  declined  to  make  the  agreement 
IT. 


on  the  basis  of  what  the  Flints  might  suc- 
ceed in  collecting  of  the  debts  due  the  firm; 
that  the  contract  was  executed  by  Johnson 
and  Babbitt  in  the  belief  that  the  fourth 
clause  in  the  agreement  would  include  all  the 
debts  due  the  firm,  collectible  and  uncollecti- 
ble, and  they  were  to  be  included  in  ascer- 
taining the  amount  they  were  to  pay  of  the 
indebtedness  of  the  firm;  and  that  they  would 
not  have  executed  it  unless  they  bad  so  believed; 
that  the  Flints  knew  and  understood  that  John- 
son and  Babbitt  had  that  understanding  and 
belief,  and  neither  of  them  suggested  or  inti- 
mated that  the  contract  would  bear  any  other 
construction  than  the  one  they  supposed;  that, 
relying  upon  the  advice  of  counsel  that  their 
construction  was  right,  they  allowed  the  ac- 
counting to  proceed  without  introducing  testi- 
mony bearingupon  the  question  of  the  diligence 
used  by  the  Flints  in  collecting  debts  due  the 
firm,  which  they  would  have  done  if  they  had 
not  so  believed. 

It  is  evident,  from  the  facta  so  found,  that 
the  contract,  if  it  is  construed  as  the  Flints 
claim,  does  not  express  the  contract  and  agree- 
ment as  understood  by  Johnson  and  Babbitt  at 
the  time  of  its  execution,  and  as  the  Flints 
knew  they  understood  it. 

To  allow  a  different  construction  to  be  put 
upon  the  contract  by  the  Flints  for  their  bene- 
fit than  the  one  that  they,  by  their  silence,  in- 
duced Johnson  and  Babbitt  to  believe  would 
be  put  upon  it.  would  operate  as  a  fraud  upon 
Johnson  and  Babbitt;  and  a  court  of  equity 
will  not  aid  the  accomplishment  of  such  a  pur- 
pose, but  will  estop  the  Flints  from  claiming 
any  other  construction  of  the  agreement  than 
the  one  they,  by  their  conduct,  allowed  John- 
son and  Babbitt  to  understand  would  be  put 
upon  it,  at  the  time  it  was  executed.  The  facts 
found  would  justify  the  court  in  ordering  a 
reformation  of  the  contract;  but  inasmuch  as 
we  are  not  embarrassed  by  the  mandate  here- 
tofore made,  and  the  case  is  presented  as  it 
would  have  been  if  the  contract  had  been  re- 
formed, there  is  no  necessity  for  such  an  order; 
and  we  see  no  obstacle  to  a  final  disposition  of 
the  case,  under  the  familiar  principle  of  equity 
that  compels  parties  to  abide  by  and  perform 
the  agreements  that  they  have  entered  into. 

It  was  found,  in  the  first  accounting,  that 
there  was  due  from  the  firm  to  Johnson,  on 
the  14th  day  of  September,  1878,  $7,478.67, 
and  to  Babbitt  $18,543;  and,  in  the  accounting 
under  the  cross-bill,  the  debts  of  the  firm,  as 
before  stated,  were  found  to  be  $56,338.61,  and 
the  debts  due  to  the  firm  $39,400.49,  leaving  a 
deficiency  of  assets  with  which  to  pay  the 
debts,  of  $16,988.12. 

And  it  was  agreed  by  article  four  of  the  con- 
tract that  if  the  $4,500,  which  was  the  agreed 
value  of  the  interest  of  Johnson  and  Babbitt 
in  the  firm  property  conveyed  by  them  to  the 
Flints,  should  be  insufficient  to  pay  their  pro- 
portions of  the  firm  debts,  they  would  con- 
tribute to  their  payment  in  the  following  pro- 
portions: Johnson  should  pay  three  sixteenths, 
and  Babbitt  one  sixteenth.  The  four  sixteenths 
of  the  debt  which  Johnson  and  Babbitt  were 
under  obligation  to  pay  amounted  to  $4,284.52; 
and  they  paid,  by  the  conveyance  of  their  in- 
terest in  the  firm  property  to  the  Flints,  $4,500, 
which  exceeded  the  amount  they  were  under 
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obligation  to  pay  to  liquidate  the  debts  of  the 
firm,  thus  leaving  them  to  stand  as  creditors 
for  the  amounts  found  due  them.  And  a  de- 
cree should  be  entered  that  the  original  bill  be 
dismissed  without  costs,  and  that  Wyman  and 
John  G.  Flint  pay  to  George  H.  Babbitt  the 
sum  of  $185.45,  and  interest  on  the  same  since 
the  14th  day  of  September,  1880,  and  to  Wil- 
liam H.  Johnson  the  sum  of  $7,345.11,  the 
sum  due  after  deducting  $129.66,  which  should 
have  been  charged  to  him,  as  found  by  the  re- 
port under  the  cross-bill,  and  interest  on  the 
s>ime  since  the  14th  of  September,  1880;  and 
for  Johnson  and  Babbitt  to  recover  their  costs. 

George  Hart,  one  of  the  copartners,  was 
made  a  defendant  to  the  cross  bill;  and  it  was 
alleged  in  the  cross-bill  that  the  Flints  had 
purchased  of  Hart  all  his  interest  in  the  prop- 
erty of  the  firm,  and,  as  a  part  of  the  consid- 
eration therefor,  had  agreed  with  Hart  to  pay 
his  share  of  the  liabilities  of  the  firm;  and  that 
allegation  was  admitted  in  the  answer  filed  by 
the  Flints. 

No  decree,  then,  should  be  passed  charging 
Hart  with  the  payment  of  any  portion  of  the 
claims  of  Johnson  and  Babbitt;  and  no  facts 
are  found  that  would  justify  a  decree  in  favor 
of  the  Flints  against  Hart. 

The  decree  of  the  Court  of  Chancery  is  reversed, 
and  cause  remanded,  with  mandate  in  accordance 
with  the  views  hereinbefore  expressed. 

Rowell,  J. ,  dissenting: 

I  respectfully  dissent  from  the  ground  on 
which  the  case  is  put.  Not  undertaking  to 
say  whether  this  is  a  subject-matter  concern- 
ing which  an  estoppel  by  silence  is  predi- 
cable,  and  with  all  due  deference  to  the  state- 
ment in  the  opinion  to  the  contrary,  I  think 
it  does  not  appear  that  Johnson  and  Bab- 
bitt, or  either  of  them,  relied  upon  the  silence 
of  the  Flints,  or  were  at  all  influenced  or  mis- 
led thereby;  without  which  I  do  not  see  how 
there  can  be  an  estoppel. 

But  the  court  having  held,  as  it  does,  that 
"the  mandate  is  no  obstacle  to  a  full  consider 
ation  of  the  case  as  it  is  now  presented,"  I 
think  the  judgment  can  be  upheld  on  the 
ground  that  the  construction  of  the  contract 
is  as  Johnson  and  Babbitt  claim  it. 


STATE  of  Vermont 

v. 

Charles  8TEWART  et  al. 

1.  The  labor  and  skill  of  the  workman, 
the  plant  of  the  manufacturer,  and 

the  equipment  of  the  farmer,  are,  in 
equal  sense,  property.  Every  man  has 
the  right  to  employ  his  talents,  indus- 
try, and  capital  as  he  pleases,  free  from 
the  dictation  of  others;  and  if  two  or 
more  persons  combine  to  coerce  his 
choice  in  this  behalf,  it  is  a  criminal 
conspiracy,  whether  the  means  em- 
ployed are  actual  violence  or  a  species 
of  intimidation  that  works  upon  the 
mind. 

2.  A  count  is  sufficient  which  charges 
that  the  respondents  unlawfully  com- 
bined, conspired,  and  agreed  together 
to  prevent  and  hinder,  by  violence, 
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Mat, 

threats,  and  intimidation,  the  Ryegate 
Granite  Works  from  retaining*  and 
taking  into  its  employ  certain  work- 
men. 

8.  A  count  is  sufficient  which  charges  that 
the  respondents,  with  the  malicious 
intent  to  control  and  injure  said  com- 
pany, unlawfully  conspired  to  terrify, 
intimidate,  and  drive  away  by  threats 
its  workmen. 

4  A  count  is  sufficient  which  merely 
charges  a  conspiracy  to  do  an  unlaw- 
ful act;  and,  a  fortiori,  one  that  charges 
a  conspiracy  to  do  an  unlawful  act  by 
unlawful  means.  Thus,  the  statute 
prescribes  the  punishment  for  using 
threats  or  intimidation  to  prevent  a 
person  accepting  or  continuing  an  em- 
ployment in  a  mill,  etc.  The  count 
charged  that  the  respondents  conspired 
with  intent  to  prevent  a  prosecution  of 
the  business  of  said  Granite  Works,and 
threatened  its  workmen  that  they  were 
"scab  shops;"  that  the  employees 
were  "scabs;"  that  their  names  would 
be  published  in  the  "scab"  list  in  the 
Granite  Cutters'  Journal ;  that  they 
would  be  shunned  and  disgraced  in  the 
craft,  etc.:  and  that  thereby  they  were 
frightened  and  driven  away.  Held,  to 
charge  a  conspiracy  to  do  an  act  unlaw- 
ful at  common  law!J  by  means  unlawful 
under  t  he  statute;  and  that  an  offense  is 
sufficiently  set  out  under  the  statute 
(Rev.  Laws,  §  4226). 

5.  It  was  unnecessary  to  aver  that  the 
respondents  had  knowledge  of  the 
wrongful  character  of  the  matters 
charged  against  them. 

6.  Felonies  and  misdemeanors,  or  dif- 
ferent felonies,  may  be  joined  in  the 
same  indictment,  if  the  counts  cover  the 
same  transactions. 

7.  A  motion  to  quash  is  addressed  to  the 
discretion  of  the  court,  and  its  refusal  is 
not  revisable. 

8.  The  boycott  is  not  the  remedy  to  ad- 
ust the  differences  between  capital  and 
abor. 

(Caledonia  Decided  May  4,  1887J 

INDICTMENT  for  conspiracy.    Heard  on 
demurrer  and  motion  to  quash  the  indict- 

Notb. — Conspiracy:  Definition.  Conspiracy  to  the 
corrupt  agreeing  together  of  two  or  more  pereoosto 
do,  by  concerted action, something  unlawful,  either 
as  a  means  or  an  end.  The  unla  wTuIthing  must  either 
be  such  as  would  be  indictable  if  performed  by  one 
alone,  or  of  a  nature  particularly  adapted  to  Injure 
the  publio  or  some  individual  by  reason  of  the  oo«- 
bination.  2  Bish.  Cr.  L.  S  171.  See  also  8  Green! .  Br. 

5  89;  8tate  v.  Mayberry,  48  Me.  218;  8tate  v.  Rowley. 
12  Conn.  101;  Smith  v.  People,  26  111.  17:  Com./. 
Hunt,  4  Met.  Ill:  Alderman  v.  People,  4  Mich.4M: 
State  v.  Burn  ham.  15  N.  H.896;  Hinchman  v.  Ritchie, 
Bright.  148:  Com.  v.  Bliss.  12  Phila.  68k  U.S. v. Wat- 
son. 17  Ted.  Rep.  146;  State  v.  Murphy,*  Ala. 7*5: 
Heaps  v.  Dunham,  96  III.  688:  State  v.  Potter.  * 
Iowa,  668:  State  v.  Bartlett,  80  Me.  134:  Stater. 
Hewett,  81  Me.  898 :  Com.  v.  RIdgway.  2  Asbm.  *n: 
Mifflin  v.  Com.  5  Watts  &  S.  481:  Reg.  v.  Vincent,  f 
Car.  8c  P.  109:  Reg.  v.  Bunn,  12  Cox,  Or.  Cas.  316. 

The  gist  of  a  conspiracy  is  the  unlawful  confed- 
eracy to  do  an  unlawful  act,  or  a  lawful  act  for  sn 
unlawful  purpose.  Com.  v.  Judd,  2  Mass.  887;  Oocs- 
v.  Tib  beta.  Id.  688:  Com.  v.  Warren,  «  Mass.  74;  Peo- 
ple v.  Mather,  4  Wend.  269;  8tate  v.  Cawood,58t»w. 
880;  State  v.  Rickey,  9  N.  J.  L.  (4  HalsU  «  State 
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ment,  June  Term,  1885,  Caledonia  County, 
Rose,  J.,  presiding.  Judgment  pro  forma  that 
both  be  overruled.  Affirmed. 

The  case  is  stated  in  the  opinion. 

Mestrs.  Bates  &  May*  for  respondents: 

If  the  conspiracy  is  to  do  a  lawful  act  by  un- 
lawful means,  the  means  must  be  fully  set  out. 

State  v.  Reach,  40  Vt.  118;  31  Me.  396;  48 
N.  H.  83. 

The  gist  of  the  offense  consisted  in  the  un- 
lawful acts  of  the  prisoners,  whereby  O'Rourke  I 


etc.,  were  driven  away  and  prevented  from 
prosecuting  their  business  of  granite  cutting. 
In  omitting  to  charge  knowledge,  the  several 
counts  are  fatally  defective. 

State  v.  Carpenter,  54  Vt.  551. 

A  person  is  not  liable  for  enticing  or  har- 
boring the  servant  of  another,  unless  it  is  al 
leged  and  shown  that  he  knew  of  such  rela- 
tionship. 

1  Bl.  Com.  429;  Wood.  Mast.&  Serv.  258;  Bai 
ley,  Onus  Proband!,  207. 


t.  Buchanan.  5  Har.  b  J.  317;  Collins  v.  Com.  8  Serg. 
A  R.  2J0;  Respubljca  v.  Ross,  2  Yeates,  8;  Morgan  v. 
Bliss,  2  Mass.  112:  Com.  v.  Hunt,  Thacb.  Ct.  Cas.  609; 
People  v.  Richards,  1  Mich.  216;  Reg.  v.  Button,  11 
Q.  8.929:  Rex  v.  Gill,  2  Barn.  &  Aid.  204:  Reg.  v.  Best, 
lSaik.174;  U.  8.  v.  Miller,  8  Hughes,  668;  U.S.v.Do- 
nau,  11  BJatchf .  168;  State  v.  Adams,  1  Houst.  Cr. 
Cas.  391;  State  v.  Rowley,  12  Conn.  112;  State  v.  Brad- 
ley. 48  Conn.  649;  State  v.  Sterling,  84  Iowa.  444; 
Com.  v.  Davis,  9  Mass.  415:  Com.  v.  Wallace,  16  Gray, 
283;  State  v.  Pulle,  12  Minn.  164:  State  v.  Burnham, 
15  N.  H.  896;  State  v.  Chrlstianbury,  Busb.  L.  48; 
Com.  v.  M'Kiason,  8  Serg.  &  R.  420:  Com.  v.  Corlies, 
8  Phila.  460;  TwiteheU  v.  Com.  9  Pa.  211:  People  v. 
Saunders,  25  Mich.  124;  State  v.  Potter.  28  Iowa,  664. 

The  above  antithesis  was  invented  by  Lord  Den- 
man  in  Rex  v.  Jones.  4  Barn.  &  Ad.  345:  and  is  now 
understood  to  contain  a  limitation,  and  not  a  defi- 
nition of  what  combinations  are  criminal. 

See  Reg.  v.  Peck.  9  Ad.  &  El.  686;  Reg.  v.  King.  7 
Q.B.  782:  Wright,  Conspiracy,  8  14;  State  v.  Gild- 
den  (Conn.),  3  New  Eng.  Rep.  849. 

No  overt  act  is  necessary  to  constitute  the  offense 
(State  v.  WUson,  30  Conn.  607;  Alderman  v.  People, 
4  Mich.  414);  and  it  is  not  necessary  to  allege  that 
the  purpose  was  carried  into  effect  (Com.  v.  Wal- 
lace. 16  Gray,  222;  Bo  wen  v.  Matbeeon,  14  Alien,  603). 
There  must  be  combination  of  two  or  more  persons 
to  commit  some  act  known  as  an  offense  at  common 
law,  or  that  has  been  declared  such  by  statute. 
Alderman  v.  People,  4  Mich.  414:  8.  C.  69  Am.  Dec. 
821;  State  v.  Glldden  (Conn.),  3  New  Eng.  Rep.  849; 
U.  8.  v.  Johnson.  26  Fed.  Rep.  682.  Many  acts  are 
said  to  be  unlawful  which  would  not  be  the  subject 
of  criminal  conspiracy.  Other  acts  are  uulawful 
because  they  are  in  violation  of  the  criminal  law  or 
■ome  penal  statute.  If  the  ends  or  the  means  are 
criminal  in  themselves,  or  contrary  to  some  penal 
statute,  the  conspiracy  is  clearly  an  offense.  State 
v.  Glldden  (Conn.),  8  New  Eng.  Rep.  849. 

It  must  appear  on  the  face  of  the  indictment  that 
the  object  of  the  conspiracy  or  the  means  to  be  em- 
Ployed  are  criminal.  State  v.  Jones,  13  Iowa,  269. 
No  action  lies  for  simply  conspiring  to  do  an  un- 
lawful act;  the  act  itself  and  the  resulting  damage 
to  toe  plaintiff  are  the  only  ground  of  action.  Kim- 
bail  v.  Harman,  84  Md.  407.  Where  defendants  do 
nothing  unlawful.  It  is  immaterial  whether  they 
conspire  or  not.  McHenry  v.  Sneer.  86  Iowa,  649. 
Active  participation  in,  not  simply  passive  cogni- 
zance of,  the  illegal  action  must  be  shown.  Evans 
v.  People.  90  111.  384. 

Separate  trials  may  be  bad  upon  indictment  for 
conspiracy.  Casper  v.  State.  47  Wis.  536.  Contra, 
Com.  v.  Man  son,  2  Ashm.  31.  An  allegation  that  A 
and  B  conspired  to  do  an  act  so  that  C  should  com- 
mit a  felony  is  not  a  sufficient  allegation  that  the 
purpose  of  the  act  was  to  induce  him  to  commit  it 
or  abet  him  in  lis  perpetration.  Com.  v.  Barnes, 
lie  Mass,  242.  Associations  to  bring  criminals  to 
punishment  for  the  public  good  are  not  illegal.  2 
Bish.  Cr.  L.  I  220;  Buss.  Crimea,  *677;  Floyd  v. 
Barker,  12  ».oke,  23. 

A.  joint  offense.—  Conspiracy  is,  in  its  nature,  a 
joint  offense,  and  cannot  be  committed  by  one 
alone;  but  the  proof  must  show  that  two  or  more 
persons  were  engaged  in  the  offense.  Pollard  v. 
Evans, 2 Show. 380;Evans  v.  People,  90  111.  384;  8tate 
v.  Chrlstianbury,  Busb.  L.  48;  Com.  v.  Manson,  2 
Ashm.  31;  Com. v.  Irwin,  8  Phila.  880.  Consequently, 
an  action  for  conspiracy  will  not  lie  against  a  bus- 
band  and  wife  alone,  because  they  are  but  one  per- 
son (Klrtley  v.  Deck,  2  Munf.  15) ;  although,  if  a 
man  and  woman  marry  in  the  name  of  another  for 
the  purpose  of  raisin?  a  specious  title  to  the  estate 
of  the  person  whose  name  is  assumed,  it  is  a  con- 
spiracy (Rex  v.  Robinson,  1  Leach,  Cr.  Cas.  37). 

Again*  pergonal  and  property  right*.— It  is  a 
criminal  offense  for  two  or  more  persons  corruptly 
or  maliciously  to  confederate  together,  and  agree 
TT. 


together  to  deprive  another  of  his  liberty  or  prop- 
erty. State  v.  Glldden  (Conn.),  8  New  Eng.  Hep.  849; 
State  v.  Ripley,  31  Me.  386. 

Impedimenta  to  t rode. — Conspiracies  to  injure  trade 
were  Indictable  at  common  law.  Rex  v.  Cope,  1 
8trange.  144:  Rex  v.  De  Berenger,  3  Maule  &  >.  68: 
Rex  v.  N  orris,  2  Ld.  Ken.  300:  Reg.  v.  Gurney,  11  Cox, 
Cr.  Cas.  414;  Levi  v.  Levi,  6  Car.  &  P.  239. 

A  "corner,"  when  accomplished  by  confederation 
to  raise  or  depress  prices  and  operate  on  the  market, 
is  a  conspiracy,  if  the  means  be  unlawful.  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  173;  People  v. 
Melvin,  2  Wheel.  Cr.  Cas.  262.  An  agreement  by  the 
proprietors  of  five  lines  of  canal  boats  on  the  Erie 
and  Oswego  Canals  to  charge  a  uniform  rate,  and 
divide  the  earnings,  being  injurious  to  trade  and 
commerce,  isa  conspiracy.  Hooker  v.  Vandewater. 
4  Denio,  349.  A  contract  arising  out  of  such  agree- 
ment is  illegal  and  void.  Id.;  Stanton  v.  Allen,  5 
Denio.  434. 

Interference  with  business. — The  doctrine  of  crim- 
inal conspiracy  rests  upon  the  proposition  that  tho 
power  of  many  for  mischief  against  one  is  so  great 
that  the  State  should  protect  him.  2  Bish.  Cr.  L.  I 
181;  State  v.  Rowley.  12  Conn.  112;  Reg.  v.  Duffleld,  5 
Cox,  Cr.  Cas.  482. 

All  confederacies  wrongfully  to  injure  another  la 
any  manner  are  misdemeanors.  3  Chit.  Cr.  L.  1163. 
This  was  the  law  until  the  decision  of  Lambert  v. 
People,  9  Cow.  678,  where  the  question  whether  an 
indictment  lies  for  a  conspiracy  to  produce  a  mere 
private  injury  by  means  which  are  not  In  them- 
selves criminal,  and  which  would  not  affect  the 
public  nor  obstruct  public  justice,  was  left  In  doubt 
until  put  at  rest  by  the  Revised  Statutes. 

An  individual  invasion  of  another's  right  to  free- 
dom from  unreasonable,  intentional  annoyance 
gives  a  right  of  action.  Parker  v.  Griswold,  17  Conn. 
802. 

No  one  is  authorized  to  unlawfully  destroy  or 
hinder  the  lawful  business  of  another  for  the  pur- 
pose of  helping  himself.  People  v.  Petheram 
(Mich.),  7  West.  Rep.  592. 

The  statute  relating  to  conspiracies  was  ordained 
to  protect  the  business  interests  of  our  citizens  from 
suoh  combinations.  Id.  It  does  not  require  malice 
to  be  shown  against  the  owner  of  the  business  dis- 
turbed, or  his  property,  in  the  same  sense  as  does 
the  common  law  in  cases  of  malicious  mischief.  Id. 
An  engagement  and  combination  between  the  de- 
fendants, or  some  of  them,  and  others,  to  interfere 
with  the  masters  by  molesting  them  so  as  to  con- 
trol their  will,  if  the  molestation  was  such  as  would 
be  likely  to  deter  them  from  carrying  on  their  bus- 
iness according  to  their  own  will,  is  an  illegal  con- 
spiracy, for  which  the  defendants  are  liable.  Reg. 
v.  Bunn.  12  Cox,  Cr.  Cas.  318.  A  conspiracy  to  in- 
jure a  man  in  his  trade  or  profession  is  indictable 
ever  since  Eccles's  Case.  Hex  v.  Eccles.  1  Leach, 
274;  S.  C.  3  Doug.  887.  affd.  in  1885:  Mogul  Steamship 
Co.  v.  M'Gregor,  15  Q.  B.  Div.  476,  482.  See  also 
Reg.  v.  Hewitt,  6  Cox,  Cr.  Cas.  162;  Carew  v.  Ruther- 
ford, 106  Mass.  10-15;  Walker  v.  Cronin,  107  Mass. 
564;  Master  Stevedores  Asso.  v.  Walsh,  2  Daly,  1; 
Rex  v.  Bykerdlke,  1  Moody  &  R.  179;  State  v.  Don- 
aldson, 32  N.  J.  L.  161;  Walsby  v.  Anley,  3  L.  T.  N. 
8. 666.  An  information  charging  a  mere  conspiracy 
to  obstruct  and  Impede  the  business  of  a  manufac- 
turing company,  by  combining  unlawfully  to  do  so 
by  certain  acts  and  means  (describing  them",  but 
which  nowhere  alleges  that  any  of  these  acts  were 
actually  committed  by  the  defendants,  but  simply 
that  they  conspired  to  commit  them,  charges  only 
the  offense  of  conspiracy  under  Rev.  8tat.  S  9275. 
People  v.  Petheram  (Mich.),  7  West.  Rep.  692. 

"If  two  or  more  persons  in  any  State  or  Territory 
conspire  *  •  •  for  the  purpose  of  depriving,  di- 
rectly or  indirectly,  any  person  or  class  of  persons 
of  the  equal  protection  of  the  laws,  or  of  equal 
privileges  or  immunities,  under  the  laws,    *   •  • 
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An  allegation  of  knowledge  Is  material. 

Reg.  v.  Bunn,  12  Cox,  Cr.  Cas.  816;  8.  C.  4 
Moak's  Eng.  Rep.  664;  Bish.  Forms,  §  808; 
Reg.  v.  Shepherd,  11  Cox,  Cr.  Cas.  825. 

It  should  have  been  stated  that  the  work- 
men driven  away  were  under  contract  to  labor 
for  said  company. 

Walker  v.  Oronin,  107  Mass.  555. 

A  valid  contract  for  continued  service  must 
be  shown. 

Boston  Glass  Mfg.  Co.  v.  Binney,  4  Pick.425. 


The  same  is  laid  down  in  Wood,  Hast 
&  Serv.  §  288;  Butterfield  v.  Ashley,  2  Gray. 
254;  6  Cush.  249;  Commonwealth  v.  Hunt,  4 
Met.  180. 

There  is  no  allegation  that  the  acta  were 
wilfully  and  maliciously  done. 

Walker  v.  Cronin,  siipra. 

The  statute  has  no  application  to  acts  like 
those  set  up  in  the  third  and  fourth  counts. 
The  words  charged  do  not  mean  threats. 

28  Am.  Dec.  note,  512. 


each  of  such  persons  shall  be  punished  by  a  fine," 
etc  Re  Baldwin,  27  Fed.  Rep.  187. 

Labor  dissociations.— Every  association  is  criminal 
whose  object  is  to  raise  or  depress  the  price  of  la- 
bor beyond  what  It  would  bring  if  It  were  left  with- 
out artificial  aid  or  stimulus.  Rex  v.  Bykerdlke,  1 
Moody  &  R.  179;  Master  Stevedores  Asso.  v. 
Walsh,  2  Daly,  1:  State  v.  Donaldson,  82  N.J. 
L.  151;  Rex  v.  Eccles,  1  Leach.  Cr.  Cas.  274; 
Reg.  v.  Hewitt,  5  Cox,  Cr.  Cas.  182;  Rear  v.  Shep- 
herd, 11  Cox,  Cr.  Cas.  326:  Reg.  v.  Bunn,  12Cox.  Cr. 
Cas.  316;  Reg.  v.  Bauld.  13  Cox,  Cr.  Cas.  282;  Re  Per- 
ham.  5  Hurl.  &  N.  80;  Rex  v.  Ferguson,  2  Stark.  489: 
Hilton  v.  Eckerslev,  6  El.  &.  B.  47;Reg.  v.  Rowland.  5 
Cox,  Cr.  Cue.  436;  Reg.  v.  Hibbert,  13  Cox.  Cr.  Caa.  82: 
Rex  v.  Bykerdlke,  1  Moody  &  R.  179.  Quoted  and 
commented  upon  in  2  Whart.  61369.  Associations  of 
men  may  endeavor  peaceably,  and  in  a  reasonable 
manner,  to  persuade  others  to  cease  or  abstain  from 
work:  but  If  by  force  or  intimidation  they  endeavor 
to  control  the  free  agency  or  overcome  the  free  will 
of  their  fellow  workmen,  they  become  guilty  of  a 
penal  offense.  Reg.  v.  8hepherd.  11  Cox,  Cr.  Cas.  325; 
The  law  encourages  combinations  for  good,  and 
combinations  of  workmen  to  better  their  condition 
by  legitimate  and  fair  means  are  commendable  and 
should  be  encouraged.  But  combinations  for  evil 
purposes,  whether  by  one  class  of  men  or  another, 
are  detrimental  to  the  public  weal,  and  cannot  be 
regarded  with  favor  by  the  courts.  State  v'.  Glidden 
(Conn.),  3  New  Eng.  Rep.  849. 

The  Influence  of  an  act  upon  society  determines 
whether  it  is  criminal  conspiracy  to  combine  to  ac- 
complish such  act,  and  not  whether  the  act  itself  is 
criminally  punishable.  Smith  v.  People.  25  111.  24. 
When  an  association  is  formed  for  innocent  pur- 
poses, and  its  power  and  authority  are  afterwards 
abused,  only  those  so  abusing  them  are  liable.  Ca- 
rew  v.  Rutherford,  108  Mass.  10.  See  8now  v. 
Wheeler.  113  Mass.  186;  Bowen  v.  Matheson,  14  Allen, 
503. 

The  intention  of  one  man,  so  long  as  he  does  noth- 
ing, isnotacrimc  of  which  the  law  will  take  cogni- 
zance, and  so.  too,  of  any  number  of  men  acting  sep- 
arately: but  when  several  men  form  the  Intent  and 
come  tojrethcr,  and  agree  to  carry  it  into  execution, 
the  case  is  changed.  The  agreement  is  a  step  in.tbe 
direction  of  accomplishing  the  purpose.  The  com- 
bination becomes  dangerous  and  subversive  of  the 
rights  of  others,  and  the  law  wisely  says  It  is  a  crime. 
8tate  v.Glidden  (Conn.).  3  New  Eng.  Rep.  849.  Where 
the  evidence  against  defendants  simply  showed  their 
acts,  and  the  acts  of  others  in  obedience  to  their  or- 
ders, the  action  of  each  tending  and  looking  toward 
a  common  object  and  purpose,  and  that  they  were 
working  together  with  a  determination  of  accom- 
plishing the  primary  object  aimed  at,  and  there  is 
nothing  to  show  but  that  they  were  free  moral 
agents  in  what  they  did,— their  acts  were  unlawful, 
coupled  with  an  intent  to  accomplish  their  purpose 
in  an  unlawful  manner.  People  v.  Petheram  (Mich.), 
7  West.  Rep.  592. 

Combinations  of  xvorkin  amen  .—The  law  is  clear 
that  workmen  have  a  riant  to  combine  for  their 
own  protection,  and  to  obtain  such  wattes  as  they 
choose  to  agree  to  demand  (Reg.  v.  Rowlands.  6 
Cox,  Cr.  Cas.  436,  460);  and  while  they  are  perfectly 
free  from  engagement,  and  have  the  option  of  en- 
tering into  employ  or  not.  thev  have  a  right  to  agree 
among  themselves  not  to  go  into  any  employ  un- 
less they  can  get  a  certain  rate  of  wages  (Reg.  v. 
Duffleld.  6  Cox,  Cr.  Cas.  404,  431;  and  also  Reg.  v. 
Hibbert,  13  Cox.  Cr.  Cas.  82;  Com.  v.  Hunt,  4  Mete. 
111.130;  State  v.  Donaldson,  32  N.  J.  L.  151;  Carew 
v.  Rutherford,  108  Mass.  1;  Stevedores  Asso.  v.  Walsh, 
2  Daly,  1;  (2  Whart.  Crlm .  L..  8 1366).  Where  Journey- 
men refuse  to  work  for  the  wages  offered,  they  are 
not  Indictable  for  the  refusal,  but  for  the  conspi- 
racy among  themselves  to  refuse.  Rex  v.  Journey- 
men Tailors,  8  Mod.  11. 
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A  conspiracy  must  be  a  Joint,  willful,  and  mali- 
cious common  purpose,  and  men  working  under  or- 
ders could  not  oe  held  for  such  an  offense  on  any 
presumption  of  an  ulterior  design.  People  v.  Petb- 
eram  (Mich.).  7  West.  Rep.  592. 

Strikes.— The  effect  of  an  agreement  between  em- 
ployees to  leave  if  the  master  does  not  comply  with 
some  demand  next  presents  itself  for  considera- 
tion. Such  was  the  fact  in  Reg.  v.  Hewitt.  5  Cox 
Cr.  Caa  162,  where  members  of  the  Philanthropic 
Society  of  Coopers  withdrew  from  the  employment 
of  their  master  until  he  discharged  a  fellow  mem- 
ber and  employee  who  had  not  paid  a  fine  imposed 
by  the  society.  The  president,  secretary,  and  em- 
ployees withdrawing  from  service  were  adjudged 
guilty  of  conspiring  to  molest  and  obstruct  the  em- 
ployer, under  the  provisions  of  6  Geo.  IV.  c.  128. 
Walsby  v.  Anley,  8  L.  T.  N.  S.  668.  Combining  to  com- 
pel an  employer  to  discharge  certain  workmen,  and 
threatening  to  quit  his  employment  unless  he  does 
so,  is  a  conspiracy.  State  v.  Donaldson,  32  N.  J.  L. 
161:  Reg.  v.  Bunn,  12  Cox,  Cr.  Cas.  816;  Reg.  v. 
Banks,  Id.  393:  People  v.  Trequier.l  Wheel.  Cr.Csfi. 
142;  Com.  v.  Hunt  4  Met.  Ill;  Collins  v.  Hayte, » 
111.  355;  Hooker  v.  Vandewater.  4  Denio,  849:  Bex 
v.  Journeymen  Tailors,  8  Mod.  11.  citing  Tubwomen 
v.  Brewers  of  London,  Reg.  v.  Rowlands,  17  Q-  B. 
671. 

Strikes  are  criminal  if  they  are  part  of  a  combina- 
tion for  the  purpose  of  injuring  or  molesting  either 
masters  or  men.  Fairer  v.  Close,  L.  R.  4Q.  B.  808; 
Hilton  v.  Eckersley,  8  El.  &  B.  47;  3  Ruas.  Cr.  »th  ed. 
134. 

So  it  is  indictable  to  molest  or  obstruct  workmen 
to  induce  them  to  leave  their  employment.  Reg. 
v.  Hibbert,  13  Cox.  Cr.  Cas.  82.  Shouting  and  hoot- 
ing at  them  would  be  considered  intimidation.  Rex. 
v.  Shepherd.  11  Cox,  Cr.  Caa  325;  Reg.  v.  Rowlands, 
5  Cox.  Cr.  Cas.  437;  Reg.  v.  Duffleld, Td.  432. 

If  large  bodies  of  men  collected  about  the  coal 
works,  with  the  intention  of  intimidating  the  min- 
ers working,  such  combination  would  be  unlawful, 
and  all  persons  engaged  therein  would  be  guilty  of 
conspiracy,  whether  actually  present  at  the  com- 
mission of  any  act  of  violence  or  not.  Newman  r. 
Com.  (Pa.).  5  Cent.  Rep.  497. 

An  Indictment  is  sufficient  which  charges  defend- 
ants with  conspiring  to  force  workmen,  hired  and 
employed  in  a  business,  to  depart  from  their  em- 

filoyment,  by  unlawfully  molestinjr  them;  using 
breats  or  intimldatiug  them:  by  unlawfully  molest- 
ing their  employer,  and  obstructing  him  in  his  busi- 
ness, where  the  means  by  which  the  conspiracy  wis 
to  be  carried  on  were  stated  in  the  words  of  the  stat- 
ute. Reg.  v.  Rowlands.  17  Q.  B.  671: 21 L.  J.  M.C. 81: 4 
Cox,  Cr.  Cas.  436;  Hilton  v.  Eckersley,  1  Jur.  N.S.87S, 
24  L.  J.  Q.  B.  353:  6  El.  &  B.  47.  If  overt  acts  were 
charged  in  the  indictment,  and  sustained  by  proof, 
such  acts  would  be  merely  matter  of  aggravation 
(State  v.  Noj-8, 25  Vt.  415 ;  Collins  v.  Commonwealth, 
3  Serg.  &  R.  220),  or  evidence  of  crime  (Common- 
wealth v.  Corlies,  8  Phil.  450). 

Several  employees  notified  their  master  that  if  be 
did  not  discharge  two  fellow  workmen,  they  would 
leave:  and  they  did  refuse  to  work  until  their  de- 
mand was  complied  with.  They  were  then  indicted 
for  conspiracy,  and  convicted,  and  the  language  ol 
Chief  Justice  Beasley  embodies  about  all  that  can 
be  said  for  that  side  of  the  question.  State  v.  Don- 
aldson, 82  N.  J.  L.  151.  Dicta  to  the  same  effect  may 
be  found  in  Morris  Run  Coal  Co.  v.  Barclay  Cow 
Co.  08  Pa.  173:  Stevedores  Asso.  v.  Walsh.  2  Daly. 
1,  a  very  elaborately  considered  case,  embracing 
a  review  of,  and  criticism  upon  many,  if  not  all. 
the  early  decisions  in  this  country  and  England. 

An  indictment  against  Journeymen  seeking  » 
prevent  employers  from  taking  apprentices* 
proved  by  evidence  of  their  having  quitted  their 
employment  with  Intention  to  compel  dismissal  oi 
any  apprentice.  Rex  v.  Ferguson,  2  Stark.  48*. 
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If  any  offense  existed  at  common  law,  the 
statute  is  now  exclusive. 

State  v.  Stokes,  54  Vt.  179. 

The  parliamentary  legislation  in  England 
against  the  "combination  of  workmen  has 
not  all  been  adopted  in  Vermont.  A  summary 
of  these  acts  is  found  in  Roscoe,  Or.  Ev.  7th 
Am.  ed.  425.  In  1859  the  English  statutes 
were  greatly  modified.  Actual  violence  to 
person  or  property  must  be  shown. 

Wood,  Mast.  &  Serv.  §  241;  Mill,  Polit. 
Ecod.  B.  2.  c.  18. 


An  indictment  lies  where  journeymen  shoemak-  > 
era  entered  into  an  agreement  not  to  make  coarse 
boots  for  lees  than  $1  a  pair,  and  not  to  work  for 
any  master  who  paid  any  shoemaker  lees  than  $1  a 
pair;  pursuant  to  which  agreement  defendants 
forced  a  master  to  discharge  from  bis  employ  one 
who  bad  worked  for  less  than  that  sum.  People  v. 
Fisher,  14  Wend.  9. 

Picketing.— "Picketing,"  which  means  watching 
and  speaking  to  the  workmen, aa  they  go  to  or  return 
from  their  employment,  to  induce  them  to  leave 
the  service,  is  not  necessarily  unlawful;  nor  is  it 
unlawful  to  use  terms  of  persuasion  towards  them 
to  accomplish  that  object,  but  if  the  besetting  and 
watching  is  carried  to  such  an  extent  that  it  occa- 
sions a  dread  of  loss,  it  is  unlawful.  Reg.  v.  Hib- 
bert,  18  Cox,  Cr.  Cas.  82;  Reg.  v.  Bauld,  Id.  282. 

"Boycotting;"  origin  of  term.— Conspiracy  con- 
templates boycotting"  as  a  means  to  the  end  sought. 
That  word  is  not  easily  defined.  It  is  frequently 
spoken  of  as  passive,  merely,— a  let-alone  policy,  a 
withdrawal  of  all  business  relations,  intercourse, 
and  fellowship.  If  that  is  its  only  meaning,  it  will 
be  difficult  to  find  anything  in  it  criminal.  We  may 
gather  some  idea  of  its  real  meaning,  however,  by 
a  reference  to  the  circumstances  in  which  the  word 
originated.  Those  circumstances  are  thus  narrated 
by  Mr.  Justin  H.  McCarthy,  an  Irish  gentleman  of 
learning  and  ability,  who  will  be  recognized  as  good 
authority.  In  his  work  entitled  'England  under 
Gladstone.'  he  says:  The  strike  was  supported  by 
a  form  of  action,— or  rather  inaction,— which  soon 
became  historical.  Captain  Boycott  wasan  English- 
man, an  agent  of  Lord  Earne,  and  a  fanner  of 
Lough  Mask,  in  the  wild  and  Ibeautlfulldlstrict  of 
Connemara.  In  his  capacity  as  agent  he  had  served 
notices  upon  Lord  Earne's  tenants,  and  the  ten- 
antry suddenly  retaliated  in  a  most  unexpected 
way  by— in  the  language  of  schools  and  society- 
sending  Captain  Boycott  to  Coventry  in  a  very 
thorough  manner.  The  population  of  the  region 
for  miles  round  resolved  not  to  have  anything  to 
do  with  him,  and,  as  far  as  they  could  prevent  it, 
not  to  allow  anyone  else  to  have  anything  to  do 
with  him.  His  life  appeared  to  be  in  danger;  he 
had  to  claim  police  protection.  His  servants  fled 
from  him  as  servants  flee  from  their  masters  in  some 
plague-stricken  Italian  city.  The  awful  sentence  of 
excommunication  could  bardly  have  rendered  him 
more  helplessly  alone  for  a  time;  no  one  would 
work  for  him;  no  one  would  supply  him  with  food. 
He  and  his  wife  bad  to  work  in  their  own  fields 
themselves,  in  most  unpleasant  imitation  of  Theoo- 
rltan  shepherds  and  shepherdesses,  and  play  out 
their  grim  eclogue  in  their  deserted  fields,  with  the 
shadows  of  the  armed  constabulary  ever  at  their 
heels.  The  Orangemen  of  the  north  heard  of  Cap- 
tain Boycott  and  his  sufferings,  and  the  way  In 
which  he  was  holding  his  ground,  and  tbey  organ- 
ised assistance  and  sent  him  down  armed  laborers 
from  Ulster.  To  prevent  civil  war,  the  authorities 
had  to  send  a  force  of  soldiers  and  police  to  Lough 
Mask,  and  Captain  Boycott's  harvests  were  brought 
in,  and  his  potatoes  dug,  by  the  armed  Ulster  labor- 
ers, guarded  always  by  the  little  army."'  State  v. 
Olldden  (Conn.),  3  New  Eng.  Rep.  849. 

Whenever  courts  of  law  have  made  use  of  the 
term  "boycotting."  they  have  applied  it  to  some 
phase  of  conspiracy;  so,  a  combination  and  agree- 
ment among  defendants,  owners  of  steamers,  with 
intent  to  injure  plaintiffs  and  prevent  them  from 
obtaining  cargoes  for  their  steamers  between  ports, 
agreeing  to  refuse,  and  refusing,  to  accept  cargoes 
from  shippers,  except  upon  terms  that  shippers 
should  not  ship  by  plaintiffs'  steamers,  and  threat- 
ening to  stop  shipment  of  homeward  cargoes  alto- 
gether, which  threats  they  carried  into  effect,  was 
j»yrotting£  Mogul  8.  8.  Co.  v.  McGregor,  L.  R.  16, 

VT. 


We  did  not  adopt  the  English  statutes  of 
1775. 

Le  Barron  v.  Le  Barron,  85  Vt.  867;  8tory, 
«/.,  in  Levy  v.ATCartee,  6  Pet.  110  (31  U.  S. 
bk.8,  L.  ed.  887);  Sackett  v.  Sackett,  8  Pick.  816. 

As  to  conspiracy  by  workmen,  see — 

Wright,  Cr.  Conspir.  48,  62;  2  Bish.  Cr.  L. 
§  281,  note  2:  Roscoe,  Cr.  Ev.  p.  428. 

The  old  arbitrary  and  cruel  rules  as  to 
workmen  are  not  now  a  part  of  the  common 
law  of  this  8tate.  The  leading  cases  of  this 
I  country  are — 

■  The  acts  of  all  the  public  meetings  throughout 
the  land  looking  to,  and  providing  for,  depriving 
Chinese  subjects  of  the  rights,  privileges,  immuni- 
ties, and  exemptions  secured  to  them  by  our  treaties 
with  China,  by  means  popularly  known  as  "  boy- 
cotting," or  any  other  coercive  means,  no  matter  in 
what  form,  or  through  what  channels  applied,  are 
criminal,  and  all  those  participating  in  them  must 
be  subject  to  the  very  severe  penalties  denounced 
by  the  statute.  Re  Baldwin,  27  Fed.  Rep.  193.  To 
incite  persons  to  prevent  others  from  taking  or  oc- 
cupying farms  from  which  others  have  been  evicted 
for  nonpayment  of  rent  is  an  offense  at  common 
law.  Reg.  v.  Parnell.  14  Cox,  Cr.  Cas.  508.  A  combi- 
nation to  prevent  persons  buying  goods  taken  In 
execution  is  an  offense  at  common  law,  and  is  a 
crime.  If  the  means  to  carry  out  these  incitements 
were  those  commonly  known  as  boycotting.  Id. 
The  statute  passed  in  1878.  declaring  it  an  offense  to 
threaten  or  Intimidate  any  person,  to  compel  suoh 
person,  against  his  will,  to  do  or  abstain  from  doing 
any  act  which  such  person  has  a  legal  right  to  do, 
cannot  be  limited  to  subjects  embraced  in  the  Act 
of  1877,which  was  limited  to  railroad,  gas,  and  tele- 
graph companies.  State  v.  Olldden  (Conn.),  8  New 
Eng.  Rep.  849.  An  Information  which  alleges  that 
the  defendants  conspired  to  threaten  and  use  means 
(the  boycott)  to  Intimidate  the  Carrington  Publish- 
ing Company,  to  compel  it,  against  its  will,  to  ab- 
stain from  doing  an  act  (to  keep  in  its  em  ploy  work- 
men of  its  own  choice)  which  it  had  a  legal  right  to 
do,  and  to  do  an  act  (employ  the  defendants  and 
such  persons  as  they  should  name)  which  it  had  a 
legal  right  to  abstain  from  doing,  charges  acts 
clearly  prohibited  by  the  statute.  Id.  The  faot 
that  the  threat  is  designed  as  a  means  to  an  end, 
and  that  end  in  itself  considered  a  lawful  one, 
does  not  devest  the  transaction  of  Its  crimin- 
ality. Id.  They  had  not  the  right  to  say  to  the 
Carrington  Publishing  Company :  "  You  shall  do 
this,  or  we  will  ruin  your  business."  Id.  It  Is  no 
answer  to  say  that  the  conspiracy  was  for  a  lawful 
purpose;  to  better  their  own  condition;  to  fix  and 
advance  their  rate  of  wages,  and  further  their  own 
material  interest.  Id.  The  charge  that  this  con- 
spiracy contemplated  the  wholesale  boycotting  of 
the  patrons  of  the  Carrington  Publishing  Co.  states 
an  offense  within  the  statute.  Prima  facie  such  con- 
duct must  be  considered  malicious  and  corrupt.  Id. 
There  was  proof  that  the  "boycott"  was  Inaugurated 
and  prosecuted  by  Typographical  Union  No.  47,  of 
which  the  five  or  six  persons  in  conversation,  In- 
cluding the  identined  defendant,  were  members, 
and  their  declarations  were  therefore  admissible. 
Id.  Evldenoe  was  properly  admitted  of  a  conver- 
sation between  five  or  six  printers,  members  of  the 
Union,  among  whom  was  one  identified  as  a  defend- 
ant, and  others  not  identified.  Id.  Evidence  was 
properly  admitted  after  there  had  been  proof  In- 
troduced tending  to  show  that  a  particular  defend- 
ant had  been  active  in  attempting  to  induce  the 
public  not  to  patronize  the  paper  published  by 
the  Carrington  Publishing  Company.  Id.  It 
was  proper,  on  the  trial,  to  admit  the  declara- 
tions of  a  conspirator,  not  a  defendant,  made  in  the 
presence  of  one  of  the  defendants,  to  a  workman 
of  the  company,  for  the  purpose  of  inducing  him 
to  join  the  conspiracy,  that  he  believed  that  the 
company  would  not  fight,  as  another  publishing 
company  had  done.  Id.  A  circular  as  follows,  in 
large  letters,  "A  word  to  the  wise  is  sufficient.  Boy- 
cott the  Journal  and  Courier,"  was  admissible  In 
evidence.  Id.  A  notice  to  the  "News"  that  it 
would  be  charged  $60  per  week  as  its  share  of  the 
expense  of  the  "  boycott "  was  admissible  for  the 
purpose  of  proving  that  defendants  committed  a 
.  similar  offense,  with  the  purpose  to  pursue  the  same 
general  policy.  Id. 
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Commonwealth  v.  Hunt,  4  Met  111;  Master, 
etc.  Asso.  v.  Walsh,  2  Daly.  1.  See  State  v. 
/&cAey,  4  Halst.  293;  Wyatt  v.  Williams,  43  N. 
H.  102. 

The  motioa  to  quash  should  have  prevailed. 
A  felony  and  misdemeanor  cannot  be  Joined. 

1  Bish.  Cr.  Proc.  §  189;  Commonwealth  v. 
McLaughlin,  12  Cush.  612;  1  Bish.  Cr.  L.  §  790. 
814;  Kane  v.  People,  8  Wend.  203. 

Messrs.  Marshall  Montgomery,  State's 
Attorney,  H.  C.  Ide,  and  Alex.  Dunnett, 
for  the  State — 

Cited  many  of  the  cases  and  authorities  cited 
by  the  court,  and  argued  that  the  indictment 
was  not  demurrable;  that  it  was  properly 
drawn,  and  in  it  was  set  out  a  criminal  con- 
spiracy. 

Powers,  J„  delivered  the  opinion  of  the 
court: 

Although  authorities  can  be  found  that  lay 
down  the  rule  that  felonies  and  misdemeanors, 
or  different  felonies,  cannot  be  joined  in  the 
same  indictment,  still,  the  rule  in  this  and 
most  of  the  States  is  otherwise. 

It  is  always  and  everywhere  permissible  for 
the  pleader  to  set  forth  the  offense  he  seeks  to 
prosecute,  in  all  the  various  ways  necessary  to 
meet  the  possible  phases  of  evidence  that  may 
appear  at  the  trial.  If  the  counts  cover  the 
same  transaction,  though  involving  offenses 
of  different  grade,  the  court  has  it  in  its  power 
to  preserve  all  rights  of  defense  intact.  Com- 
monwealth v.  McLaughlin,  12  Cush.  612;  State 
v.  Lincoln,  49  N.  H.  464:  State  v.  SmaUey,  60 
Vt.  786;  State  v.  Thornton,  56  Vt.  85;  Bex  v. 
Ferguson,  2  Stark.  489.  Moreover,  the  mo- 
tion to  quash  is  addressed  to  the  discretion  of 
the  court,  and  its  refusal  is  not  the  subject  of 
revision  here.  Commonwealth  v.  Eastman,  1 
Cush.  189;  Commonwealth  v.  Ryan,  9  Gray, 
187;  1  Whart.  Crim.  L.  §  519. 

The  respondents'  counsel  argue  that  the  first 
and  second  counts  do  not  cover  the  offense  of 
criminal  conspiracy  at  common  law.  But  we 
think,  upon  a  careful  examination  of  the  Eng- 
lish and  American  cases  cited  in  argument — 
and  we  suspect  that  none  have  been  over- 
looked on  either  side — that  it  is  clear  to  a  dem- 
onstration that  a  combination  of  the  character 
set  forth  in  these  counts  was  a  conspiracy  at 
the  common  law;  and.  further,  that  the  sub- 
ject-matter of  the  offense  being  the  same  in 
this  country  as  in  England,  namely,  an  inter- 
ference with  the  property  rights  of  third  per- 
sons, and  a  restraint  upon  the  lawful  prosecu- 
tion of  their  industries,  as  well  as  an  unlawful 
control  over  the  free  use  and  employment  by 
workmen  of  their  own  personal  skill  and 
labor,  at  such  times,  for  such  prices,  and  for 
such  persons  as  they  please, — the  common  law 
of  England  is  "applicable  to  our  local  situa- 
tion and  circumstances"  in  this  behalf,  and  is 
therefore  the  common  law  of  Vermont. 

In  England  and  here  it  is  lawful — and,  it 
may  be  added,  commendable — for  any  body  of 
men  to  associate  themselves  together  for  the 
purpose  of  bettering  their  condition  in  any  re- 
spect, financial  or  social.  The  very  genius  of 
free  institutions  invites  them  to  higher  levels 
and  better  fortunes.  They  may  dictate  their 
own  wages,  fraternize  with  their  own  asso- 
ciates, choose  their  own  employers,  and  serve 
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man  and  mammon  according  to  the  dii 
of  their  own  conscience.  But  while  thi 
accords  this  liberty  to  the  one,  it  acco 
like  liberty  to  every  other  one;  and  al 
bound  to  so  use  and  enjoy  their  own  lib 
and  privileges  as  not  to  interfere  with  the 
their  neighbors. 

All  thelegislation in  England  and  Amerk 
been  progressively  in  the  direction  of  acco 
to  laborers  the  enjoyment  of  equal  rights 
others.  The  early  English  statutes,  begii 
with  the  middle  of  the  fourteenth  cen 
are  to  be  read  in  the  light  of  the  civilizati 
that  day;  and  their  provisions— to  us.of  the 
teenth  century, harsh, illiberal  and  tyrannii 
were  but  the  reflex  of  the  prevalent  notio 
class  distinctions  that  shaped  and  guide 
social  and  political  policy  of  those  days, 
time  to  time,  however,  down  to  1875, 
legislation  has  been  liberalized  and  chri 
ized ;  and  to-day,  in  England  or  here,  i 
men  stand  upon  the  same  broad  lev 
equality  before  the  law  with  all  other 
tions,*  professions,  or  callings  whatsoevt 
specting  the  disposition  of  their  labor  ao 
advancement  of  their  associated  inte 
Here,  as  there,  it  is  unlawful  for  empl 
wrongfully  to  coerce,  intimidate,  or  hind 
free  choice  of  workmen  in  the  dispa 
their  time  and  talents.  There,  as  here, 
unlawful  for  workmen  wrongfully  to  a 
intimidate,  or  hinder  employers  in  the 
tion  of  such  workmen  as  they  choose  t 
ploy.  There,  as  here,  no  employer  can  * 
a  workman  he  must  not  work  for  anothe 
ployer;  nor  can  a  workman  say  toanemr. 
he  cannot  employ  the  service  of  another  i 
man. 

By  the  law  of  the  land,  these  respou 
have  the  most  unqualified  right  to  woi 
whom  they  please,  and  for  such  prices  as 
please.  By  the  law  of  the  land,  O'Rourk 
Goodfellow  have  the  same  right.  By  the 
law,  the  Ryegate  Granite  Company  hi 
right  to  employ  the  respondents  or  O'R 
on  such  terms  as  may  be  mutually  a 
upon,  without  let,  hinderance,  or  die 
from  any  man  or  body  of  men  whatever 

Suppose  the  members  of  a  bar  assoc 
in  Caledonia  County  should  combine  ai 
clare  that  the  respondents  should  empl 
attorney  not  a  member  of  such  associat 
assist  them  in  their  defense  in  this  case, 
the  penalty  of  being  dubbed  a  "scab, 
having  his  name  paraded  in  the  public 
as  unworthv  of  recognition  among  his 
ren,  and  himself  brought  into  hatred, 
and  contempt. — would  the  respondents 
upon  this  as  an  innocent  intermeddling 
their  rights  under  the  law?  The  propc 
has  only  to  be  stated  to  discern  its  uti 
consistency  with  every  principle  of  j 
that  permeates  the  law  under  which  wi 

If  such  conspiracies  are  to  be  tolera 
innocent,  then  every  farmer  in  Vermont 
resting  in  the  confidence  that  he  may  ei 
such  assistance  in  carrying  on  his  farm 
thinks  he  can  afford  to  hire,  is  exposed 
operation  of  some  such  code  of  law,  i 
framing  of  which  he  had  no  voice,  and 
the  terms  of  which  he  has  no  veto;  and 
manufacturer  is  handicapped  by  a  sysiei 
portends  certain  destruction  to  his  ind 
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If  our  agricultural  and  manufacturing  indus- 
tries are  sleeping  upon  the  fires  of  a  volcano, 
liable  to  eruption  at  any  moment,  it  is  high 
time  our  people  knew  it.  But  happily  such  is 
not  the  law.  and  among  English-speaking  peo- 
ple never  has  been  the  law.  The  Reports, 
English  and  American,  are  full  of  illustrations 
of  the  doctrine  that  a  combination  of  two  or 
more  persons  to  effect  an  illegal  purpose, 
either  by  legal  or  illegal  means,  whether  such 
purpose  be  illegal  at  common  law  or  by  stat- 
ute; or  to  effect  a  legal  purpose  by  illegal 
means,  whether  such  means  be  illegal  at  com- 
mon law  or  by  statute,  is  a  common  law  con- 
spiracy. Such  combinations  are  equally  ille- 
gal whether  they  promote  objects  or  adopt 
means  that  are  per  se  indictable,  or  promote 
objects  or  adopt  means  that  are  per  se  oppres- 
sive, immoral,  or  wrongfully  prejudicial  to  the 
rights  of  others.  If  they  seek  to  restrain  trade, 
or  tend  to  the  destruction  of  the  material  pros- 
perity of  the  country,  they  work  injury  to  the 
whole  public.  These  propositions  are  the 
clear  deduction  of  the  cases  cited  in  argument, 
and  breathe  a  spirit  of  equality  and  justice 
that  must  commend  itself  to  every  intelligent 
mind. 

Counsel  have  cited  to  us  no  case  in  which  it 
has  been  ruled  that  this  crime  of  conspiracy 
does  not  exist  at  the  common  law.  We  are 
referred  to  Mr.  Wright's  clever  monograph 
upon  criminal  conspiracies,  wherein  the  au- 
thor, though  not  denying  that  conspiracies  to 
injure  industries  and  against  the  free  exercise 
of  one's  calling  according  to  his  own  choice 
were  held  to  be  criminal  at  the  common  law. 
still  attempts  to  throw  doubt  upon  the  basis 
upon  which  the  doctrine  rests. 

But  in  1  Hawkins,  P.  C,  chap.  72.  §  2 
("a book  of  great  authority,"  2  Russ.  Cr.  674), 
it  is  laid  down  "  that  all  confederacies,  what- 
soever, wrongfully  to  prejudice  a  third  per- 
son, are  highly  criminal  at  common  law;"  and 
in  2  Whart.  Cr.  L.  §  2822,  it  is  said  that  "a 
combination  is  a  conspiracy  in  law  whenever 
the  act  to  be  done  has  a  necessary  tendency  to 
prejudice  the  public,  or  oppress  individuals, 
by  unjustly  subjecting  them  to  the  power  of 
the  confederates,  and  giving  effect  to  the  pur- 
poses of  the  latter,  whether  of  extortion  or 
mischief ;"  and  the  same  proposition  in  one 
form  of  expression  and  another  is  laid  down 
in  2  Bish.  Cr.  L.  §  172;  and  In  Desty,  Cr.  L. 
§  11;  and  in  8  Chitty,  Cr.  L.  1188;  and  in 
Archb.  Cr.  Pr.  PI.  1880;  and  it  was  said  by 
Den  man,  Oh.  J.,  in  Queen  v.  Kenriek,  5  Q.  B. 
49:  "It  was  contended,  in  the  first  place,  that 
the  third  count  was  bad  by  reason  of  uncer- 
tainty, as  giving  no  notice  of  the  offense 
charged.  The  whole  law  of  conspiracy,  as  it 
has  been  administered  at  least  for  the  last 
hundred  years,  has  been  thus  called  in  ques- 
tion; for  we  have  sufficient  proof  that,  during 
that  period,  any  combination  to  prejudice  an- 
other unlawfully  has  been  considered  as  con- 
stituting the  offense  so  called.  The  offense 
has  been  held  to  consist  in  the  conspiracy,  and 
not  in  the  acts  committed  for  carrying  it  into 
effect;  and  the  charge  has  been  held  to  be  suf- 
ficiently made  in  general  terms  describing  an 
unlawful  conspiracy  to  effect  a  bad  purpose;" 
and  Baron  Rolfe  in  Reg.  v.  Selsby,  5  Cox.  Cr. 
Cat.  495,  note;  and  Tindal,  Oh.  J.,  in  Reg.  v. 
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Harris,  1  Car.  &  Marsh.  661 ;  and  Crompton, 
J.,  in  Hilton  v.  Eekersley,  6  E.  &  B.  47;  and 
Grove.  J.,  in  Rex  v.  Mawbey,  6  T.  R.  619;  and 
Lord  Mansfield,  in  Rex  v.  Eccles.  1  Leach.  Cr. 
Cas.  274;  and  Hill,  J. ,  in  Walsby  v.  Anley,  8  E.& 
E.  516;  and  Campbell.  Ch.  J.,  in  Reg.  v.  Row- 
lands, 17  A.  &  E.  N.  S.  670;  and  Baron  Bram- 
well  in  Reg.  v.  Druitt,  10  Cox,  Cr.  Cas.  592; 
and  Brett,  J.,  in  Reg.  v.  Bunn,  12  Cox,  Cr. 
Cas.  816:  and  Malins.  V.  C,  in  Springhead 
Co.  v.  Riley,  L.  R.  6  Eq.  551;  and  Coleridge, 
Ch.  J.,  in  Mogul  S.  8.  Co.  v.M'Gregor,  L.  R. 
15  Q.  B.  Div.  476;  and  Shaw,  Ch.  J.,  in  Com- 
monwealth v.  Hunt,  4  Met.  Ill,  128;  and  Caton, 
J.,  in  Smith  v.  People,  25  111.  17;  and  Gibson, 
Ch.  J.,  in  Commonwealth  v.  Carlisle,  Journal 
Jurisp.  225;  and  Chapman,  Ch.  J.,  in  Carevf 
v.  Rutherford,  106  Mass.  1,— have  all  added 
their  indorsement  of  the  doctrine  advanced  as 
early  as  the  work  of  Hawkins,  supra;  and  it  is 
manifest  that  we  are  compelled  to  forsake  the 
literature  of  doubt  and  to  cleave  unto  that  of 
authority.  See  also  Rex  v.  Ferguson,  2  Stark. 
N.  P.  489;  Rex  v.  Bykerdike,  1  Moo.  &  Rob. 
179;  People  v.  Fisher.  14  Wend.  9;  State  v. 
Donaldson,  82  N.  J.  L.  151 ;  Snow  v.  Wheeler, 
118  Mass.  186;  State  v.  Noyes,  25  Vt.  415; 
State  v.  Burnham,  15  N.  H.  896;  Morris  Run 
Coal  Co.  v.  Barclay  Coal  Co.  OS  Pa.  178. 
Vice- Chancellor  Malins,  in  the  case  cited  su- 

C.  states  the  law  of  the  subject  in  brief  but 
illigible  words:  "Every  man  is  at  liberty 
to  enter  into  a  combination  to  keep  up  the 
price  of  wages,  but  if  he  enters  into  a  combin- 
ation for  the  object  of  interfering  with  the 
perfect  freedom  of  action  of  another  man,  it  is 
an  offense,  not  only  at  common  law,  but  un- 
der Act  6  Geo.  IV.  chap.  129." 

The  principle  upon  which  the  cases,  English 
and  American,  proceed,  is  that  every  man  has 
the  right  to  employ  his  talents,  industry,  and 
capital  as  he  pleases,  free  from  the  dictation 
of  others;  and  if  two  or  more  persons  combine 
to  coerce  his  choice  in  this  behalf,  it  is  a  crim- 
inal conspiracy.  The  labor  and  skill  of  the 
workman,  be  it  of  high  or  low  degree,  the 
plant  of  the  manufacturer,  the  equipment  of 
the  farmer,  the  investments  of  commerce,  are 
all,  in  equal  sense,  property.  If  men  by  overt 
acts  of  violence  destroy  either,  they  are  guilty 
of  crime.  The  anathemas  of  a  secret  organi- 
zation of  men  combined  for  the  purpose  of 
controlling  the  industry  of  others  by  a  species 
of  intimidation  that  works  upon  the  mind, 
rather  than  the  body,  are  quite  as  dangerous, 
and  generally  altogether  more  effective  than 
acts  of  actual  violence.  And  while  such  con- 
spiracies may  give  to  the  individual  directly 
affected  by  them  a  private  right  of  action  for 
damages,  they  at  the  same  time  lay  a  basis  for 
an  indictment,  on  the  ground  that  the  State  it- 
self is  directly  concerned  in  the  promotion  of 
all  legitimate  industries  and  the  development 
of  all  its  resources,  and  owes  the  duty  of  pro- 
tection to  its  citizens  engaged  in  the  exercise 
of  their  callings.  The  good  order,  peace,  and 
general  prosperity  of  the  State  is  directly 
involved  in  the  question. 

In  the  case  at  bar  the  third  and  fourth 
counts  set  forth  more  particularly  the  methods 
adopted  by  the  respondents  to  interfere  with 
the  prosecution  of  its  business  by  the  Ryegate 
Granite  Works.  They  charge  the  respondents 
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with  an  intent  to  prevent  the  prosecution  of 
the  work  of  that  company  by  threatening 
O'Rourke,  Goodfellow,  and  others  that  the 
Ryegate  Granite  Works  were  "scab  shops" 
all  workmen  therein  were  "scabs,"  and 
their  names  would  be  published  in  the 
"scab"  list  in  the  Granite  Cutters'  Journal; 
and  that  they  would  be  shunned  and  not  al- 
lowed to  work  with  other  granite  cutters,  and 
would  be  disgraced  in  the  craft,  etc. ;  by  all 
which  O'Rourke  Goodfellow,  and  others  were 
frightened  and  driven  away  from  said  shop. 

The  exposure  of  a  legitimate  business  to  the 
control  of  an  association  that  can  order  away 
its  employees,  and  frighten  away  others  that  ft 
may  seek  to  employ,  and  thus  be  compelled  to 
cease  the  further  prosecution  of  its  work,  is  a 
condition  of  things  utterly  at  war  with  every 
principle  of  justice,  and  with  every  safeguard 
of  protection  that  citizens  under  our  system  of 
government  are  entitled  to  enjoy.  The  direct 
tendency  of  such  intimidation  is  to  establish 
over  labor  and  over  all  industries  a  control 
that  is  unknown  to  the  law,  and  that  is  exert- 
ed by  a  secret  association  of  conspirators,  that 
is  actuated  solely  by  personal  considerations, 
and  whose  plans,  carried  into  execution,  usu- 
ally result  in  violence  and  the  destruction  of 
property. 

That  evils  exist  in  the  relations  of  capital 
and  labor,  and  that  workmen  have  grievances 
that  oftentimes  call  for  relief,  are  facts  that 
observing  men  cannot  deny.  With  such  ques- 
tions we,  as  a  court,  have  no  function  to  dis- 
charge, further  than  to  say  that  the  remedy 
cannot  be  found  in  the  boycott. 

But  it  is  objected  that  the  first  and  second 
counts  are  defective  in  form. 

In  the  first  count  the  pleader  charges  an  un- 
lawful combination,  conspiracy,  confederacy, 
and  agreement  to  prevent,  hinder,  and  deter, 
by  violence,  threats,  and  intimidation,  the  Rye- 
gate  Granite  Works. from  retaining  and  taking 
into  its  employ  O'Rourke,  Goodfellow,  and 
others.  In  the  second  count,  after  relating  a 
malicious  intent  to  control,  injure,  terrify,and 
impoverish  the  Granite  Company,  he  charges 
an  unlawful  conspiracy,  combination,  confed- 
eracy.and  agreement  to  terrify,  frighten, alarm, 
intimidate,  and  drive  away,  by  threats  and  in- 
timidation, O'Rourke,  etc.,  who  were  then  and 
there  workmen  and  laborers  of  the  Granite 
Works.  Both  counts  charge  an  unlawful  con- 
spiracy; and  both  set  forth  the  means  by  which 
the  conspiracy  is  to  be  carried  into  effect. 
The  unlawful  conspiracy  is  enough,  without 
the  statement  of  the  means,  to  show  an  offense 
at  the  common  law. 

A  conspiracy  to  hinder,  prevent,  and  deter 
a  man  from  retaining  and  taking  into  his  em- 
ploy an  attorney  to  defend  his  cause  is  a  clear 
violation  of  his  as  well  as  the  attorney's  per- 
sonal rights;  and  equally  so  is  a  combination 
to  terrify,  alarm,  and  drive  away  his  attorney 
already  employed.  The  natural  tendency  and 
Inevitable  consequence  of  such  combinations 
is  to  restrain  the  prosecution  of  legitimate 
callings  and  industries,  and  thereby  injure  the 
public  as  well  as  individuals.  The  coer- 
cive intent,  emphasized  and  expanded  by  the 
aggregation  of  members  and  amounting  to  a 
show  of  force,  gives  to  such  combination  its 
character  of  illegality.  If,  in  fact,  the  respon- 
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dents  had  prevented,  hindered,  and  deb 
the  Granite  Works  from  employing  O'Roi 
the  act  would  confessedly  have  been  crin 
It  logically  follows  that  a  conspiracy  to  d< 
thine  would  be  equally  so. 

It  is  not  necessary  to  aver  that  the  Gr 
Works  desired  or  intended  to  en 
O'Rourke.  An  allegation  that  it  was  in 
prevented  from  employing  him,  ex  ti  tet 
implies  a  purpose  to  employ  him  whici 
been  met  and  thwarted.  So  an  allegatioi 
the  respondents  conspired  to  hinder  and 
vent  such  employment  imports  an  intei 
interfere  with  the  execution  of  a  purpoc 
ready  resolved  upon. 

But  the  pleader  has  supplemented  thect 
of  unlawful  conspiracy  by  an  allegation  o 
means  by  which  it  is  to  be  accompli: 
namely,  by  violence,  threats,  and  intimids 
Our  statute  (Rev.  Laws,  §§  4326,  4327] 
prescribed  a  punishment  for  using  threa 
intimidation  to  prevent  a  person  from  ac 
ing  or  continuing  an  employment  in  a  mil 
These  counts,  then,  charge  a  conspiracy 
an  act,  unlawful  at  common  law,  by  mean 
lawful  under  the  statute.  In  such  case 
not  necessary  to  set  out  specifically  the 
of  threats  or  methods  of  intimidation  i 
use  of.  The  words  of  the  statute  may  be 
without  setting  forth  their  meaning.  Thi 
Beg.  v.  Bowlande,  17  A.  &  E.  N.  S.  671 
indictment,  among  other  things,  charg 
conspiracy  to  force  workmen  to  quit  the 
ployment  of  the  Messrs.  Perry,  by  i 
threats  and  intimidation.  The  statute  (8 
IV.  chap.  139,  §  8)  forbids  the  use  of 
means.  The  court  said :  "It  is  objected 
some  counts  do  not  disclose  the  nature  oi 
molestation  or  intimidation  by  which  the 
spiracy  was  to  take  effect;  but  this  is  quite  i 
cessary.  The  words  of  the  Legislature 
used;  the  terms  in  question  have  a  mw 
stamped  upon  them  by  the  Act  (6  Geo. 
chap.  159,  §  8),  and  we  must  take  it  that 
are  used  here  in  that  sense.  And  the; 
not  employed  as  describing  the  substa 
offense  for  which  the  indictment  is  prefe 
that  offense  consists  in  the  conspiracy,  v 
is  a  conspiracy  at  common  law." 

In  Commonwealth  v.  Dyer,  138  Mass.  7C 
der  a  statute  similar  to  ours,  a  like  decisioi 
made;  and  such  is  the  general  rule  incrii 
pleading,  even  where  the  statutory  1 
create  the  offense.  1  Whart.  Cr.  L.  § 
State  v.  Cook,  38  Vt.  487.  Here  the  co 
racy  is  the  complete  criminal  act.  It  was  ~\ 
ly  unnecessary  to  aver  the  means  by  whic 
conspiracy  was  to  be  carried  out  Bto 
Noyee,  35  Vt.  415,  423.  Herein  lies  th< 
tinction  between  this  case  and  Common* 
v.  Hunt,  4  Met.  Ill,  relied  upon  by  resj 
ents.  In  that  case  the  substantive  offense 
a  conspiracy,  but  not  to  do  an  unlawful 
and  the  means  laid  for  its  accomplish 
were  laid  as  mere  matters  of  aggravatio 
no  crime  whatever  was  charged  in  the  ir 
ment. 

If  the  means  to  be  used  are  not  necest 
unlawful,  either  by  statute  or  the  con 
law,  and  are  laid  as  the  corpus  delicti,  the 
rule  contended  for  by  the  respond  en  u  ap] 
and  a  particular  statement  of  the  means  1 
used  must  be  set  out,  so  that  the  court  ca 
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on  the  face  of  the  indictment  that  a  crime  has 
been  committed.  In  State  v.  Reach,  40  Vt 
113.  this  court  laid  down  the  rule  as  follows: 
"The  adjudged  cases  uniformly  recognize  the 
role  that  a  general  allegation  that  two  or  more 
persons  conspired  to  effect  an  object  criminal 
In  itself— as,  to  commit  a  misdemeanor  or  fel- 
ony—is sufficient,  even  though  the  indict- 
ment omits  all  charges  of  the  particular  means 
to  be  used;  and  the  cases  are  now  equally  uni- 
form in  holding  that  if  the  agreement  or  com- 
bination be  to  do  an  act  or  to  effect  an  object 
not  criminal,  by  the  use  of  unlawful  means,  a 
general  charge  of  a  conspiracy  to  effect  the 
object  is  not  sufficient;  and  the  charge  of  such 
a  conspiracy  must  be  accompanied  with  a  par- 
ticular statement  of  the  means  by  which  the 
object  of  the  conspiracy  was  to  be  effected,  so 
that  those  means  may  appear  to  be  criminal, 
or  the  indictment  will  be  bad." 

These  counts  are  drawn  in  accordance  with 
approved  precedent  (2  Whart.  Prec.  675, 
666;  Bish.  Forms.  §§  808,  804),  and  are,  we 
think,  sufficient  without  the  supplementary 
averment  of  the  means  to  be  used;  and  a  forti- 
ori, a  count  charging  a  conspiracy  to  do  an  un- 
lawful act  by  unlawful  means  must  be  held 
sufficient. 

Much  that  has  already  been  said  applies  to 
the  third  and  fourth  counts.  We  think  they 
sufficiently  set  out  an  offense, under  Rev.LawR, 
§  4227.  The  language  of  the  statute  is  adopt- 
ed, all  the  elements  of  the  offense  enumerated, 
and  the  whole  charged  to  have  been  with  the 
intent  specified.  This  is  sufficient.  Common- 
wealth  v.  Dyer,  and  Reg.  v.  Rowlands,  supra; 
State  v.  Jones,  88  Vt.  448;  State  v.  Cook,  88  Vt. 
439;  1  Wbart.  Cr.  L.  §  864. 

It  was  unnecessary  to  aver  knowledge  in  the 
respondents  of  the  wrongful  character  of  the 
matters  and  things  charged  against  them.  If 
an  act  in  its  natural  characteristics  and  qual- 
ity is  unlawful,  knowledge  of  its  wrongful 
character  is  presumed.  It  is  otherwise  when  it 
becomes  wrongful  by  the  presence  of  acciden- 
tal or  fortuitous  features  not  ordinarily  attend- 
ant upon  it.  Thus  in  State  v.  Carpenter,  64  Vt. 
651,  cited  by  respondents,  the  respondent  was 
presumed  to  know  that  it  was  unlawful  to  as- 
sault Larose  as  an  individual.  So,  for  such  as- 
sault, no  averment  was  necessary  to  bring  home 
to  him  knowledge  of  the  wrongful  quality  of 
bis  act.  But  when  the  same  act  was  enlarged  to 
the  grade  of  an  offense  for  impeding  Larose  as  a 
public  officer,  it  took  on  a  character  so  ab- 
normal that  knowledge  of  this  artificial  qual- 
ity of  his  act  in  the  respondent  must  be  alleged 
in  order  to  lay  a  basis  for  a  guilty  intent. 

We  do  not  deem  it  necessary  to  extend  this 
discussion— already  too  long  drawn  out— in 
following  seriatim  the  numerous  objections 
taken  in  the  able  and  elaborate  brief  of  the 
respondents  to  the  different  counts  of  the  in- 
dictment. The  general  scope  of  the  views  ex- 
pressed covers  the  whole  ground,  we  think; 
and  the  result  is,— 

The  judgment  of  the  County  Court  overruling 
the  motion  to  quash,  and  overruling  the  demur- 
T«r,  and  adjudging  the  indictment  to  be  sufficient, 
«  affirmed;  and  the  cause  is  remanded  to  be  fur- 
ther proceeded  with. 


VT. 


H.  B.  R.,  v.  rv. 


A.  L.  WRIGHT 

R.  D.  MARVIN. 

In  an  action  of  trover  for  the  conversion 
of  property,  an  officer  who  has  taken  it 
by  virtue  of  a  writ  of  replevin  cannot 
justify  under  the  process,  unless  he  re- 
turn it  to  the  court  to  which  it  is  made 
returnable. 

(Franklin  Decided  June  8. 1887.) 

TROVER  for  a  certain  mare.   Trial  by  jury, 
April  Term,  1888,  Franklin  County, 
Royce,  Ch.  J.,  presiding.   Judgment  on  a  spe- 
cial verdict  for  the  defendant.  Reversed. 
The  case  appears  in  the  opinion. 
Messrs.  C.  G.  Austin,  and  Farrington  & 
Post,  for  plaintiff: 

This  is  not  a  new  question.  It  has  been  re- 
peatedly held  that  if  an  officer  would  justify 
under  returnable  process  he  must  show  its  re- 
turn, else  he  is  a  trespasser  ah  initio. 

Freeman  v.  Blewitt,  1  Balk.  409;  Middleton 
v.  Price,  2  Strange,  1184;  1  Wils.  17;  Bac. 
460,  451;  Wilder  v.  Holden,  24  Pick.  8;  Wil- 
liams v.  Babbitt,  14  Gray,  141;  Russ  v.  Butter- 
field,  6  Oush.  242;  Munroe  v.  Merrill,  6  Gray, 
286;  Briggs  v.  Mason,  81  Vt.  441;  EUis  v. 
Cleveland, 54Yt.  440;  Eaton  v.  Cooper, 20 Vt. 444. 

An  officer  in  the  service  of  process  must  fol- 
low strictly  the  requirements  of  the  law. 

Lamb  v.  Day,  8  Vt.  407;  Barnard  v.  Stevens, 
2  Aik.  429;  Evarts  v.  Burgess,  48  Vt  206;  HaU 
v.  Ray,  40  Vt.  576. 

Messrs.  Wilson  &  Hall,  H.  Burt,  and 
George  A.  Ballard,  for  defendant: 

The  taking  of  the  bond  was  sufficient  pro- 
tection to  the  defendant  in  the  replevin  suit, 
and  the  defendant's  remedy  is  upon  the  bond, 
and  not  against  the  officer. 

Driscoll  v.  Place,  44  Vt.  258;  Watson  v.  Watson, 
9  Conn.  140;  Cannon  v.  &pples,  89  Conn.  505. 

The  plaintiff  had  a  complete  remedy  upon 
the  bond.   97  Mass.  816. 

The  Massachusetts  statute  is  almost  identical 
with  ours. 

Mass.  Gen.  8tat.  chap.  148,  §  8;  Rev.  Laws, 
§  1219. 

To  the  same  effect  is  Persse  v.  Watrous,  80 
Conn.  189;  Nichols  v.  Standish,  48  Conn.  821. 

One  of  the  conditions  of  the  bond  was  broken 
upon  plaintiff's  failure  to  enter  a  replevin  suit. 

Persse  v.  Watrous,  supra. 

A  judgment  of  return  is  only  necessary 
when  the  suit  is  entered  and  disposed  of  by  non- 
suit or  trial. 

Rev.  Laws,  §  1288;  CoUamer  v.  Page,  85  Vt. 
887. 

At  most,  the  failure  of  the  defendant  to  re- 
turn the  bond  to  the  clerk  of  the  court  was  a 
mere  nonfeasance,  for  which  neither  trespass 
nor  trover  will  lie. 

Stone  v.  Knapp,  29  Vt.  508;  Pier  ton  v.  Gale, 
8  Vt.  509;  Hale  v.  Huntley,  21  Vt.  147. 

Trespass  on  the  case  for  any  mere  nonfeasance 
of  the  deputy  will  only  lie  against  the  sheriff. 

Abbott  v.  Kimball,  19  Vt.  551;  Hale  v.  Hunt- 
ley, supra. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  as  a  deputy  sheriff,  seized 
!6  819 
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the  plaintiff's  mare  by  virtue  of  a  writ  of  re- 
plevin in  favor  of  Pease  &  Arsino.  He  took 
ft  proper  bond,  delivered  the  mare  to  Pease  & 
Arsino,  and  returned  the  writ  and  bond  to  the 
attorney  of  the  plaintiff  in  the  replevin.  Nei- 
ther writ  nor  bond  was  returned  to  the  court 
to  which  the  process  was  made  returnable,  but 
the  proceedings  came  to  an  end  without  any 
settlement  between  the  parties,  or  any  consent 
thereto  by  the  now  plaintiff. 

In  answer  to  the  present  action,  the  defend- 
ant attempts  to  justify  the  taking  of  the  mare 
(which  by  the  verdict  then  belonged  to  the 
plaintiff)  under  the  replevin  process. 

There  is  some  confusion  in  the  cases,  touch- 
ing the  proper  applications  of  the  rule  that  a 
subsequent  abuse  of  an  authority  given  by  the 
law  makes  the  abuser  a  trespasser  ab  initio. 
It  is  often  said  that  a  mere  nonfeasance  will 
not  work  such  result;  but  just  what  acts  or 
■  'missions  are  properly  classed  as  nonfeasances 
is  not  quite  clear  from  the  cases.  A  sheriff  is 
protected  by  his  process,  if  issued  by  compe- 
tent authority,  so  long  as  he  follows  its  man- 
date. In  the  execution  of  it  he  is  bound  to 
observe  the  commands  of  the  law, whether  ex- 
pressed in  the  process  itself  or  in  the  general 
law  applicable  to  its  execution. 

In  this  case  the  defendant  was  commanded 
in  the  process  to  serve  and  return  it  according 
to  law.  Rev.  Laws,  §  888,  commanded  him  to 
return  the  process  to  the  court  to  which  it  was 
made  returnable.  The  command  to  serve  and 
return  is  not  divisible  so  that  the  officer  may 
return  without  service,  or  serve  without  re- 
turn, and  be  pro  tanto  protected.  Unless  the 
parties  assume  control  of  the  process,  the  duty 
of  the  sheriff  is,  in  legal  significance,  one  single 
act,  comprehending  all  the  steps  essential  to  a 
legal  execution  of  the  process  to  its  final  return 
into  court.  In  the  action  of  replevin  this  rule 
is  peculiarly  applicable,  as  the  rights  of  the  de- 
fendant cannot  be  fully  preserved  otherwise. 
If  the  property  is  wrongfully  taken  in  replevin, 
the  defendant  is  entitled  to  a  judgment  /or  its 
return.  Such  judgment  is  not  within  its  reach 
unless  the  process  is  returned  to  court;  and 
without  such  judgment  no  damages  for  the 
non-return  of  the  property  are  recoverable  in 
an  action  upon  the  replevin  bond.  Collamer  v. 
Page,  85  Vt.  896.  The  recovery  of  the  prop- 
erty in  specie  oftentimes  is  the  only  [complete 
satisfaction  the  defendant  can  obtain.  It  is  no 
answer  to  say  that  'the  practice  of  officers, 
sanctioned  by  long  usage,  to  return  writs  to  the 
attorney  of  the  plaintiff,  was  followed  by  the 
defendant.  He  was  commanded  to  return  his 
process  according  to  law,  not  according  to  the 
prevailing  custom.  If  he  saw  fit  to  disregard 
the  law  and  observe  the  custom,  he  took  the 
risk  of  the  return  by  the  attorney  to  the  court. 
The  return  to  the  court  is  an  essential  and  vital 
element  in  the  defendant's  justification. 

In  Bacon's  Abridgment,  title  Trespass,  450, 
it  is  said:  "If  a  sheriff  have  not  returned  a  writ 
which  ought  to  have  been  returned,  he  be- 
comes, although  this  be  only  a  nonfeasance,  a 
trespasser  ab  initio  as  to  everything  which  has 
been  done  undar  the  writ." 

In  Bull.  N.  P.23,  it  is  said  that  "whenever  an 
officer  justifies  an  imprisonment  under  a  writ, 
he  must  show  that  the  writ  was  returned." 

To  the  same  effect  are  the  following:  Row- 
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land  v.  Veale,  Cowp.  18;  1  Ld.  Raym.  632 
Pherson  v.  Pemberton,  1  Jones,  Law,  878; 
ling's  Case,  Cro.  Car.  446;  2  Rolle,  Abr,  58: 
18;  Middleton  v.  Price,  2  Strange,  1184. 

In  BUis  v.  Cleveland,  54  Vt.  487,  on  de 
rer  to  a  plea  justifying  an  arrest  upon  re 
able  process,  which  omitted  to  set  up 
turn  of  process,  Rowell,  J.,  said:  "If  an  o 
to  whom  returnable  process  is  directed  * 
justify  under  it,  he  must  show  its  return 
he  is  a  trespasser  ab  initio;  for  he  is  comma 
to  return  the  writ,  and  he  shall  not  be  pn 
ed  by  it  unless  be  shows  that  he  has  pai< 
and  full  obedience  to  its  command." 
same  doctrine  is  recognized  in  Briggs  v.  M 
31  Vt.  483. 

Chief  Justice  Shaw,  in  Mitnroe  v.  Men 
Gray,  238,  says  that,  if  an  officer  would  ji 
under  legal  process!  "it  is  essential  to  hi 
tification  that  he  has  returned  his  exec 
with  his  doings,  by  which  they  are  made 
ter  of  record  for  the  information  and  sec 
of  all  parties  interested;"  and  in  WUUai 
Babbitt,  14  Gray.  141,  the  Massachusetts  i 
says:  "The  officer,  by  failing  to  retur 
writ,  deprives  himself  of  a  defense  whi< 
might  otherwise  have  made  available. 
Buss  v.  Butterfteld,  6  Cush.  242,  the  same 
trine  is  reiterated. 

It  may  be  that  courts  have  made  an  u 
tunate  use  of  language  in  saying  that  th 
gleet  to  return  the  process  makes  the  offl 
trespasser  ab  initio.  The  Massachusetts 
seem  to  proceed  upon  the  ground  that  thi 
tification  fails  for  want  of  the"  return;  noi 
the  want  of  it,  by  relation,  makes  the  pr 
ing  steps  trespasses.  In  Sh&rtland  v.  Oot 
B.  &  C.  485,  the  King's  Bench  questione 
correctness  of  the  reason  given  in  many  c 
English  authorities,  supra,  for  the  failui 
the  justification  under  returnable  pre 
Bailey,  J.,  said:  "In  the  cases  cited 
Rolle  s  Abr.  and  Cro.  Car., where  it  is  sai< 
a  sheriff  is  made  a  trespasser  ab  initio  b 
neglect  to  return  a  writ,  the  expression 
accurate.  There,  for  want  of  the  retur 
complete  justification  was  ever  shown, 
distinction  is  this:  Where  there  are  fac 
leged  on  the  record  making  out  a  goo 
fense,  but  something  added  in  the  replk 
destroys  that  defense,  the  party  is  made  t 
passer  ab  initio.  But  if  the  sheriff  seizes  j 
under  a  writ,  where  it  is  his  duty  to  mt 
return,  he  never  has  a  justification  unle 
discharges  that  duly;"  and  Holroyd,  J., 
"Instead  of  saying  that  the  want  of  the  r 
made  the  sheriff  a  trespasser  ab  initio,  it  * 
be  more  correct  to  say  that  the  presence  < 
return  was  necessary  in  order  to  make  h 
lawful  ab  initio." 

But  whatever  be  the  correct  mode  of  re 
ing,  all  the  authorities  agree  that  the  faih 
return  the  process  is  fatal  to  the  lustlfia 
and  in  such  case  it  is  the  same  thing  as  i 
officer  had  no  process  at  all.  If  he  ha 
process  he  is  plainly  a  trespasser. 

It  is  unnecessary  to  determine  the  que 
whether  the  failure  to  return  the  replevin  1 
standing  alone,  would  destroy  the  justifies 

The  judgment  of  the  County  Court  is  rev 
and  judgment  is  rendered  upon  the  verdict  f 
plaintiff  to  recover  $175,  and  the  interest  U 
from  April  1,  1883,  damages,  and  his  costi 
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NEW  HAMPSHIRE. 
Supreme  Court. 


Frederick  ECKSTEIN,  Jr., 
v. 

Alfred  L.  DOWNING. 

1.  Equity  does  Dot  decree  specific  per- 
formance of  a  contract  for  the  sale  of 
shares  in  a  manufacturing*  corpora- 
tion, when  it  appears  that  the  remedy 
furnished  by  an  action  at  law  for  the 
breach  of  it  is  adequate. 

2.  When  it  appears  that  the  plaintiff  has 
an  adequate  remedy  at  law,  equity 
does  not  always  enforce  specific  per- 
formance of  a  contract  in  bis  favor,  al- 
though the  defendant  might,  at  his  elec- 
tion, l>e  entitled  to  that  remedy. 

(Merrimack  Decided  March  11, 1887.) 

BILL  in  equity  to  enforce  specific  perform- 
ance of  a  contract.  Bill  dismissed. 
Tho  contract  in  question  was  to  transfer  toj 
the  plaintiff  60  shares  of  the  capital  stock  of 
the  Abbott-Downing  Company,  in  payment 
for  the  pleasure  yacht  "Una."  Factsfoundby 
a  referee: 

August  14,  1884,  a  bargain  was  concluded, 
by  a  written  correspondence,  between  the  de- 
fendant and  the  plaintiff's  agents,  Rider  & 
Cotton,  whereby  the  defendant  was  to  giye 
the  plaintiff  60  shares  of  the  Abbott-Downing 
Company  stock  for  bis  yacht  Una,  then  ly- 
ing at  a  wharf  in  Portsmouth.  At  that  time 
tile  defendant  was  twenty-two  years  old.  and 
neither  the  plaintiff  nor  his  agents  (who  acted 
in  entire  good  faith  throughout)  had  any  rea- 
son to  question  his  competency  to  contract. 

The  Una  was  a  well-known  yacht,  and 
had  acquired  considerable  reputation  as  a  fast 
sailer.  Her  value,  with  her  tackle,  apparel, 
and  furniture,  in  August,  1884,  is  alleged  in 
the  bill  to  be  $6,000  and  upwards.  The  an- 
swer admits  that  the  value  of  the  same  to  the 

Elaintiff  was  $6,000  and  upwards.  At  the 
earing  the  defendant  admitted,  for  the  pur- 
poses of  this  case  only,  that  the  market  value 
of  tbe  yacht  at  the  time  of  the  alleged  sale  was 
$8,000. 

In  July,  1884,  the  Abbott- Downing  Com- 
pany paid  a  semi-annual  dividend  of  8  per 
cent  The  stock  of  this  company  is  mainly 
held  by  the  Abbott  and  Downing  families; 
the  only  shares  owned  outside  those  families 
being  a  limited  number  held  by  some  of  the 
employees.  It  is  not  commonly  offered  for 
sale,  and  actual  sales  are  very  rare.  The  ref- 
eree finds  the  value  of  this  stock,  in  August, 
1884,  and  at  the  present  time,  to  be  $60  per 
share.  There  was  no  evidence  tending  to 
show  that  the  plaintiff  had  any  wish  (or  rea- 
son for  wishing)  to  become  the  owner  of  the 
Abbott-Downing  Company  stock  rather  than 
any  other  stock  of  equal  pecuniary  value,  or 
that  he  would  not  have  agreed  to  take  any 
other  stock  of  equal  value  in  payment  for  the 
yacht. 

On  or  immediately  after  August  14,  Al- 
fred L.  Downing,  with  his  men,  went  on  board 
the  Una  and  began  to  clean  the  vessel.  He 
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cut  a  porthole,  gave  away  the  boarding  with 
which  the  yacht  had  been  covered,  and  also 
gave  away  a  discarded  staysail  then  used  to 
cover  some  of  the  bedding  belonging  to  the 
yacht.  Downing  and  his  men  slept  on  board 
the  Una,  and  drank  some  of  the  wine  which 
was  among  the  yacht's  stores.  Both  parties 
understood  that  the  title  to  the  yacht  was  not 
to  pass  until  the  stock  should  be  transferred. 
So  far  as  it  is  a  question  of  fact,  tbe  referee 
finds  that  the  title  to  the  yacht  has  never  passed 
from  the  plaintiff  to  Downing. 

August  19,  1884.  Mrs.  Hannah  E.  Downing, 
mother  of  Alfred  L.  Downing,  filed  a  petition 
in  tbe  probate  office  for  Merrimack  County, 
alleging  Alfred  to  be  a  spendthrift,  and  pray- 
ing for  the  appointment  of  a  guardian  over  him. 
An  attested  copy  of  this  petition  was  filed,  on 
the  same  day.  in  the  office  of  tbe  city  clerk 
of  Concord,  where  Alfred  resided.  September 
28,  1884,  the  probate  court,  upon  the  aforesaid 
petition,  decreed  Alfred  L.  Downing  to  be  a 
spendthrift,  and  appointed  Hannah  E.  Down- 
ing his  guardian.  The  ward's  assets,  at  the 
present  time,  consist  of  95  shares  in  the  Ab- 
bott-Downing Company,  and  other  property 
not  worth  less  than  $4,500. 

On  the  day  when  the  above-mentioned  petition 
was  filed,  Hannah  E.  Downing  also  filed  a  bill 
in  equity  against  Eckstein,  Rider  &  Cotton,  and 
other  parties.  Upon  this  bill  a  temporary  in- 
junction was  granted  August  20,  1884.  re- 
straining the  payment  or  transfer  of  stock  from 
Alfred  to  the  plaintiff;  and  since  that  time 
nothing  has  been  done  to  the  yacht  except,  by 
mutual  consent,  for  the  purpose  of  protecting 
her.  She  is  now  at  the  wharf  in  Portsmouth, 
boarded  up.  On  account  of  disuse  she  has  de- 
preciated in  value. 

Messrs.  J.  S.  H.  Prink  and  Calvin  Page, 
for  plaintiff: 

The  plaintiff  has  ever  been  in  a  condition  to 
perform  his  part  of  the  contract,  and  "  has 
shown  himself  ready,  desirous,  prompt,  and 
eager  to  perform  it. 

Pickering  v.  Pickering,  88  N.  H.  400;  2  Story, 
Eq.  §  776;  Seymour  v.  Delancey,  6  Johns.  Ch. 
222. 

After  the  service  of  tbe  injunction,  plaintiff 
had  no  occasion  to  do  anything  else  in  per- 
formance of  this  part  of  the  contract,  as  it 
would  have  been  wholly  useless. 

Jones  v.  Barkley,  2  Doug.  684;  Rawton  v. 
Johnson,  1  East,  208:  Haines  v.  Tucker,  50  N. 
H.  807. 

But  the  performance  of  a  contract, — even  an 
oral  one, — partly  executed,  may  be  enforced. 

Bennett  v.  Abrams,  41  Barb.  619;  Tdton  v. 
TUton,  9  N.  H.  890;  Woodbury  v.  Gardiner,  1 
East.  Rep.  108. 

It  has  been  said,  and  it  was  possibly  once  so 
held,  that  courts  of  equity  would  not  decree  a 
specific  performance  of  a  contract  relating  to 
personal  property  unless  the  case  was  an  ex- 
ception to  the  rule,  and  that  the  parties  should 
be  left  to  seek  redress  for  the  breach  of  such  a 
contract  by  a  suit  for  damages.  But  the  law 
is  now  clearly  otherwise;  and  where  justice  re- 
quires it  in  any  case,  equity  will  interfere  and 
decree  a  specific  perf  ormance. 

Somerby  v.  Buntin,  118  Mass.  279.  287; 
Clark  v.  Flint,  22  Pick.  281,  289;  Wendell  v. 
Bank,  9  N.  H.  404,  421 ;  Carpenter  v.  Mutual 
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S.  Ins.  Co.  4  Sane].  Cb.  408;  Duke  of 'Somerset 
v.  Cooktun,  3  P.  Wins.  390;  Lady  ArundeU  v. 
PMppx,  10  Ves.  148;  Nntbrown  v.  Thornton,  10 
Ves.  161;  Doloret  v.  HothtcMd,  1  Sim.  &  8tu. 
■VJfi. 

In  Story,  Eq.  §714,  it  is  said  that  courts  of 
equity  "  have  not  hesitated  to  interfere  and  re- 
quire from  Ihe  conscience  of  the  offending 
party  a  strict  performance  of  what  he  cannot, 
without  manifest  wrong  or  fraud,  refuse." 

In  Emm  v.  Gordon,  49  N.  H.  456,  the 
court  suy*  that  tin-  tlecreeing  of  a  specific  per- 
formance "rests  upon  the  simple  principle 
thiit  the  covenantee  or  obligee  has  a  moral 
right  to  the  observance  of  the  contract, to  which 
right  the  courts  of  law,  whose  jurisdiction 
does  not  extend  hevond  damages,  have  not  the 
means  of  giving  eltect.'' 

In  Cushrmn  v,  Thayer  Mfg.  Co.  76  N.  Y. 
365,  the  court  says  that  the  power  to  compel  a 
transfer  of  specific  property  is  a  salutary  one. 

In  Greene  v.  West  Cheshire  R.  Co.  1  Moak, 
Eng.  Rep.  546,  the  defendant  claimed  that 
plaintiff  should  resort  to  a  suit  for  damages, 
and  could  recover  i tic-  full  amount  thereof,  and 
hence  equity  would  not  decree  a  specific  per- 
formance. But  in  delivering  the  opinion.  Sir 
James  Bacon.  V.  ('.,  u*ed  the  following  lan- 
guage: "  I  do  not  understand  that  the  law, 
as  administered  in  this  court,  countenances 
anv  such  defense." 

Especially  is  the  remedy  by  specific  per- 
formance applicable  in  cases  of  shares  of  stock 
in  a  corporation  which  are  limited  in  number, 
or  not  always  to  be  had  in  the  market. 

Duncuft  v.  Albretht,  12  Sim.  189;  Leach  v. 
Fobee.  11  Gray.  610;  Todd  v.  Toft,  7  Allen,  871; 
Forrest  v.  Elms,  4  Yes.  497. 

It  is  now  settled  law  that,  in  case  of  such 
stocks,  equity  will  decree  a  specific  perform- 
ance. 

Cheah-  v.  Ken  ward,  3  De  Q.  &  J.  27;  1  Story, 
Eq.  £  72-1  ... 

5? The  decree  we  ask  is  a  plain,  certain,  and 
convenient  remedy,  is  just  to  the  defendant, 
and  as  adequate  to  the  plaintiff  as  anything  he 
can  now  obtain. 

Buxton  v.  Lister,  3  Atk.  885;  Adderley  v. 
Dixon.  1  Sim.  &  Slu,  «07. 

One  of  the  tests  by  which  the  question  of 
enforcing  a  specific  performance  is  determined, 
is  whether  the  nm wment  sought  to  be  en- 
forced is  mutual  ami  the  tie  reciprocal. 

Swing  v.  Gordon.,  4!)  N,  H.  444;  Pickering  y. 
Pickering,  38  N.  H.  406;  Hall  v.  Warren,  9  Ves. 
606;  Cnbeen  v.  Gordon,  I  Hill,  Ch.  61;  Bene- 
dict v.  Lynch.  1  Johns.  Cb.  870;  Cooper  v. 
Pena.  21  Cal.  403. 

Messrs.  Wm.  M.  Ramsey  and  Elliott  H. 
Pendleton,  Jr.,  also  for  plaintiff: 

When  the  right  of  possession  be  joined  with 
the  right  of  property,  and  to  this  double  right 
the  actual  possession  in  also  united,  then,  and 
then  only,  is  the  title  completely  legal. 

2  Bl.  Com.  chap.  IB. 

The  rule  in  England  is  that,  by  a  contract 
for  the  sale  of  specific  ascertained  goods,  the 
right  of  properly  immediately  vesta  in  the 
buyer,  and  a  right  to  the  price  in  the  seller, 
unless  it  can  he  shown  that  such  was  not  the 
intention  of  the  parties. 

Sht-p.  Touch,  p.  224. 

Gilmour  v.  Supple,  11  Moore,  R.  C.  566;  Cal 
■  812 


cutta  Co.  v.  De  Mattos,  L.  J.  82  Q.  B.  822 
2  Kent,  Com.  492,  498;  1  Chitty,  Cont. 
520. 

In  Noy's  Maxims  the  rules  are  given 
"  If  I  say  the  price  of  a  cow  ia  £4  am 
say  you  will  give  me  £4  and  do  not  pi 
presently,  you  cannot  have  her  after' 
without  I  will,  for  it  is  no  contract;  but  I 
begin  directly  to  tell  your  money,  if  I  se 
to  another,  you  shall  have  your  action  o 
case  against  me." 

The  consideration  of  the  sale  may  hav« 
and  probably  was,  in  early  days,  the  i 
payment  of  the  price;  but  it  has  since 
held  to  be  the  purchaser's  obligation  t 
the  price,  where  nothing  shows  a  contra 
tent  ion. 

Benj.  Sales.  $  815. 

"  Generally,  where  a  bargain  is  made  f 
purchase  of  goods,  and  nothing  is  said 
payment  or  delivery,  the  property  pass< 
mediately,  so  as  to  cast  upon  the  purchat 
future  risk,  if  nothing  remains  to  be  d< 
the  goods ;  although  he  cannot  take  them 
without  paying  the  price." 

Simmons  v.  Swtft,  5  B.  &  C.  .862. 

I  take  it  to  be  clear  that,  by  the  law  ol 
land,  the  sale  of  a  specific  chattel  pass< 
property  in  it  to  the  vendee  withont  del 

Dixon  v.  Yates,  5  B.  &  Ad.  818-840. 

The  fact  that  the  seller  is  to  do  some 
to  the  goods  sold  on  his  own  behalf  or  fi 
benefit  of  the  buyer,  or  that  an  act  rema 
be  done  by  or  on  behalf  of  both  parties 
portant,  as  it  indicates  an  intention  thi 
title  shall  not  pass  until  those  acts  bavt 
performed.  But  this  is  a  mere  presum 
and  may  be  rebutted  and  overcome  by  str 
evidence  of  an  intention  to  pass  the  pro 

Marble  v.  Moore,  102  Mass.  448;  Tha 
v.  Bath,  114  Mass.  116. 

The  contract  in  this  case  is  mutual, 
requisite  of  mutuality  includes  both  a  m 
ity  of  legal  right  and  a  mutuality  in  lot 
table  remedy.  As  to  the  mutuality  of 
i  right  in  this  case  there  is  no  con  trovers; 
we  think  that,  upon  principle  and  autt 
there  can  be  no  question  as  to  the  mutoa 
the  equitable  remedy. 

The  text  books  and  authorities  stat 
above  rule  in  the  following  simple  and 
language:  "  If  the  right  to  the  equitable 
dy  of  specific  performance  exists  at 
must  be  mutual." 

Where  the  specific  performance  of  aco 
respecting  chattels  will  be  decreed  upt 
application  of  one  party,  courts  of  equi 
maintain  the  like  suit  at  the  instance 
other  party,  although  the  relief  sought  I 
is  merely  in  the  nature  of  a  compensat 
damages  or  value;  for  in  all  such  cat 
court  acts  upon  the  ground  that  the  rem 
it  exists  at  all,  ought  to  be  mutual  and  n 
cal,  as  well  for  the  vendor  ae  for  the  pure 

Story,  Eq.  Jur.  §  723. 

So,  where  a  bill  is  brought  by  a  vet 
gainst  the  vendee  for  the  specific  perfor 
of  the  contract  of  sale,  and  of  a  paym 
the  purchase  money,  if  the  decree  is  for 
ciflc  performance,  equity  will  decree  ti 
ment  of  the  purchase  money  also,  as  incl 
to  the  general  relief,  and  to  prevents  mu 
ity  of  suits,  although  the  vendor  mij 
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many  cases,  have  a  good  remedy  at  law  for  the 
purchase  money. 

These  rules  are  sustained  by  the  following 
cases: 

Pom.  Spec.  Perf.  88  12,  14.  165;  Walter  v. 
Eastern  Counties  R.  Co.  6  Hare.  602;  Brown  v. 
Haf,  5  Paige,  240;  Catheart  v.  Robinson,  6  Pet. 
278  (80  U.  8.  bk.  8,  L.  ed.  126);  Old  Colony  R. 
R.  Co.  v.  Evans.  72  Mass.  80;  Kenney  v.  W 'ex- 
ham,  6  Mad.  857;  Withy  v.  Cottle,  1  Sim.  & 
Stu.  174;  Adderley  v.  Dixon,  1  Sim.  &  Stu.  607; 
Cogent  v.  Gibson,  38  Beav.  557;  Peer  v.  Kean, 
14  Mich.  854;  Clark  v.  Flint,  22  Pick.  238; 
Mortlock  v.  Duller,  10  Vee.  815;  Ewins  v.  Gor- 
don. 49  N.  H.  444;  Hill  v.  Rockingham  Bank, 
44  N.  H.  567. 

Messrs.  Chuse  ft  Streeter,  for  defendant: 

It  is  a  well-settled  principle  of  equity  iuris- 
prudence  that  the  court  will  not  ordinarily  in- 
terfere by  injunction,  and  will  not  take  jurisdic- 
tion where  the  party  has  a  plain  and  adequate 
remedv  at  law. 

B.  <fc  M.  R.  R.  v.  P.  &  D.  R.  R.  57  N.  H. 
202,  citing  Coe  v.  Winnepisiogee  Lake  C.  &  W. 
Mfg.  Co.  87  N.  H.  254,  and  other  cases. 

•*  Want  of  equity  is  not  only  a  good  ground 
of  demurrer  to  a  bill,  but  is  a  good  ground  of 
defense  where  no  case  is  established  upon  the 
merits,  and  this  includes  cases  where  the  plain- 
tiff's right  proves  to  be  one  at  law  and  not  in 
equity." 

Burnham  v.  Kempton.  44  N.  H.  78;  Miller  v. 
Scammon,  52  N.  H.  609;  Brown  v.  Concord,  56 
N.  H.  375;  Rockingham  Sat.  Bank  v.  Ports- 
mouth, 52  N.  H.  17;  Lyme  v.  Allen,  51  N.  H. 
242. 

Equity  will  not  interfere  to  restrain  the 
breach  of  a  contract,  or  the  commission  of  a 
tort,  or  the  violation  of  any  right,  when  the 
legal  remedy  of  compensatory  damages  would 
be  complete  and  adequate.  The  incomplete- 
ness and  inadequacy  of  the  legal  remedy  is  the 
criterion  which,  under  the  settled  doctrine, 
determines  the  right  to  the  equitable  remedy 
of  injunction. 

Pom.  Eq.  Jur.  §  1888. 

"  The  remedy  of  the  specific  performance  of 
contracts  is  purely  equitable,  given  as  a  sub- 
stitute for  the  legal  remedy  of  compensation 
whenever  the  legal  remedy  is  inadequate  or 
impracticable." 

Id.  §  1401. 

The  equitable  remedy  does  not  proceed,  as  is 
sometimes  erroneously  supposed,  upon  any  dis- 
tinction between  real  and  personal  estate,  but 
upon  the  ground  that  damages  at  law  may  not, 
in  the  particular  case,  afford  a  complete  remedy. 

Story.  Eq.  Jur.  §  717. 

Contracts  concerning  goods,  wares,  and  mer- 
chandise, and  other  ordinary  chattels,  or  pub- 
lic and  other  stocks  or  securities  which  have 
a  market  value  and  sale,  are  not  specifically 
executed. 

Pom.  Eq.  Jur.  §  1402;  Pom.  Spec.  Perf.  §  47. 

Equity  will  not  interfere  to  specifically  en- 
force a  contract  concerning  a  special  chattel, 
or  to  compel  its  delivery,  when  its  pecuniary 
value  has  already  been  fixed  by  the  parties,  or 
can  be  readily  ascertained,  so  that  an  adequate 
compensation  in  the  form  of  debt  or  damages 
can  be  recovered  in  a  legal  action. 

Pom.  Spec.  Perf.  17.  §  12,  citing  DowUng  v. 
Betjemavn,  2  J.  &  H.  544,  8  Jur.  N.  S.  588. 

R.  H. 


A  party  may  by  his  own  acts  put  a  certain 
value  upon  a  special  chattel,  which  can  be  re- 
covered at  law,  and  which,  being  his  own 
estimate,  will  be  taken  as  a  sufficient  compen- 
sation. 

Pom.  Spec.  Perf.  17,  18,  note;  Miller  v. 
Scammon,  52  N.  H.  610. 

Smith,  delivered  the  opinion  of  the 
court: 

The  plaintiff  agreed  to  sell  his  yacht,  claimed 
and  admitted,  for  the  purpose  of  the  ques- 
ion  of  jurisdiction,  to  be  worth  $6,000,  for  60 
shares  of  stock  in  the  Abbott-Downing  Com- 
pany, found  to  be  worth  $8,600.  This  execu- 
tory contract,  entered  into  August  14,  1884, 
was  rescinded  six  days  afterwards  by  the  de- 
fendant's guardian.  The  plaintiff  seeks  to 
enforce,  and  the  defendant  resists,  specific 
performance  of  the  contract.  Equity  does  not 
ordinarily  interpose  to  enforce  specific  perform- 
ance of  a  contract  respecting  personal  property, 
unless  an  adequate  remedy  at  law  cannot  be 
had.  HOI  v.  Rockingham  Sat.  Bank,  44  N.  H. 
567,568.  If,  in  this  case,  the  contract  had  been 
that  the  defendant  should  pay  for  the  yacht  in 
money,  the  plaintiff  could  not  maintain  a  bill 
for  specific  performance  without  showing  that 
his  remedy  by  an  action  at  law  was  inadequate. 
Noyes  v.  Marsh,  123  Mass.  286,  and  cases  cited. 
His  measure  of  damages  would  be  the  differ- 
ence between  the  value  of  the  property  at  the 
time  of  the  breach  of  the  contract  and  the  price 
fixed  by  the  contract.  We  do  not  see  that  the 
result  is  different  because  payment  was  stipu- 
lated to  be  made  in  shares  of  a  corporation. 
If  the  value  of  the  stock  be  regarded  as  the 
contract  price  of  the  yacht,  the  question  still 
is:  How  much  are  the  plaintiff's  damages  by 
reason  of  the  defendant's  refusal  to  purchase 
his  yacht? 

It  is  not  shown  that  an  award  of  damages  for 
the  breach  of  the  contract  will  not  do  exact 
Justice  between  the  parties.  The  general  rule 
in  regard  to  contracts  for  the  sale  of  stocks 
may  be  stated  to  be,  that  specific  performance 
will  not  be  decreed,  because  such  contracts  are 
capable  of  exact  compensation  in  damages. 
2. Story,  Eq.  Jur.  §  724.  This  rule  is  especially 
true  of  contracts  for  the  sale  of  government 
stocks  or  bonds,  which  are  always  readily  pur- 
chasable at  their  market  value.  Specific  per- 
formance of  contracts  for  the  sale  of  stocks  in 
purely  private  corporations,  such  as  banking, 
mining,  manufacturing,  and  commercial  com- 
panies, has  sometimes  been  decreed,  upon  the 
ground  that  damages  at  law  do  not  furnish  an 
adequate  remedy  for  the  breach.  In  Cusliman 
v.  Thayer  Mfg.  Co.  78  N.  Y.  868,  stress  was 
put  upon  the  fact  that  the  controlling  motive 
of  the  purchaser  may  have  been  that  the  real 
worth  of  the  stock  may  consist  in  the  prospec- 
tive rise  which  be  anticipates  might  follow,  or 
that  his  desire  was  to  hold  the  stock  as  a  per- 
manent investment.  See  also  White  v.  Schuy- 
ler, 1  Abb.  Pr.  N.  S.  800.  The  criterion 
whether  there  is  an  adequate  remedy  at  law  has 
been  said  to  depend  upon  the  fact  of  the  pur- 
chasability  in  the  market  of  the  stock  contract- 
ed for.  22  Am.  Law  Reg.  N.  S.  489,  500. 
The  authorities,  however,  are  conflicting.  In 
FolVs  App.  91  Pa.  484,  decided  in  1879.  Payson, 
J.,  said:  "I  know  of  no  instance  in  this  State 
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in  which  a  court  of  equity  has  decreed  specific 
performance  of  a  sale  of  stock."  In  lodd  v. 
'laft,  7  Allen.  871,  the  point  that  the  plaintiff 
ha'd  an  adequate  remedy  at  law  was  not  raised. 
In  Cud  v.  Butter,  1  P.  Wms.  570,  a  decree  for 
specific  performance  of  a  contract  to  deliver 
^'..'Uih  Sea  stock  was  denied,  because  the  plain- 
tiff might  buy  of  any  other  person,  and  be  no 
more  out  of  pocket  than  if  the  stock  were  de- 
livered to  him  according  to  the  agreement.  In 
(,'appur  v.  Harris,  Bunbury,  185,  the  plaintiff 
was  left  to  his  remedy  at  law.  But  in  Nut- 
brown  v.  Thornton,  10  Ves.  161,  and  in  Mason 
v.  Armitage,  18  Ves.  87,  specific  performance 
was  decreed.  In  Ross  v.  Union  P.  R.  R.  Co.  1 
Woolw.  26,  Miller,  J.,  said  he  saw  no  sound 
reason  for  any  distinction  between  shares  of 
1 1  n  defendant  company  and  government  stocks, 
and  that  the  rule  in  regard  to  them  should  be 
the  same.  In  Ashe  v.  Johnson,  2  Jones,  Eq. 
149,  specific  performance  was  decreed.  And 
see  2  Story,  Eq.  Jur.  18th  ed.  §  767  a,  note  a. 

There  are  many  other  cases  bearing  more  or 
less  directly  upon  the  question,  which  it  is  un- 
necessary to  speak  of  in  detail.  We  do  not 
hold  that  specific  performance  of  a  contract 
for  the  sale  of  stock  or  shares  in  a  manufac- 
turing corporation  cannot  bo  decreed  under 
any  circumstances;  but  this  case  comes  within 
the  general  rule  that  equity  jurisdiction  for 
enforcing  such  performance  is  based  on  a 
want  of  adequate  remedy  at  law.  The  stock 
of  the  Abbott-Downing  Company  is  not  com- 
nionly  offered  for  sale,  and  actual  sales  are 
very  rare.  The  plaintiff  majr  be  unable  to 
purchase  an  equal  number  of  shares  for  the 
same  price.  But  there  is  no  evidence  tending 
to  show  that  he  had  any  wish,  or  reason  for 
wishing,  to  become  the  owner  of  the  Abbott- 
Downing  Company  stock  rather  than  any 
other  stock  of  equal  pecuniary  value,  or  that 
he  would  not  have  agreed  to  take  any  other 
stock  of  equal  value  in  payment  of  the  yacht, 
or  a  sum  of  money  equal  to  that  value.  8 
Pars.  Cont.  870,  871. 

The  plaintiff  contends  that  the  defendant 
can  maintain  a  bill  for  specific  performance 
of  the  contract  in  regard  to  the  sale  of  the 
yacht,  and  may  therefore  be  compelled  to 
specifically  perform  the  same  contract ;  in 
other  words,  he  invokes  the  aid  of  the  rule  of 
mutuality  of  remedy.  It  is  said  in  some  of 
the  text-books  that  equity  interferes  to  decree 
sped  flc  performance  of  a  contract  where  the 
remedy  is  mutual.  2  Story,  Eq.  Jur.  §  728; 
Pom-  Spec.  Perf.  §  165;  Adams,  Eq.  80;  Bat- 
ten, Spec.  Perf.  66.  Parsons  says  the  mean- 
in  «  of  the  rule  is  not  very  clear,  nor  is  it 
easy  to  make  a  satisfactory  classification  of 
the  cases  in  which  it  has  been  announced  as 
the  ground  of  decision.  8  Pars.  Cont.  6th  ed. 
409,  note  t.  It  has  been  held  in  England  that 
an  infant  cannot  maintain  a  suit  for  specific 
performance  of  a  contract,  because  the  remedy 
is  not  mutual.  Flight  v.  Bolland,  4  Russ.  298. 
The  same  reason  might  not  exist  in  this  State. 
Ball  v.  Butterfield,  59  N.  H.  854;  Bartlett  v. 
Bailey,  59  N.  H.  408.  So  where  the  plaintiff 
is  insolvent,  or  is  a  servant  employed  to  per- 
form services  of  trust,  it  has  been  held  he 
cannot  maintain  such  a  bill.  8  Pars.  Cont. 
408,  note  t.  But  these  are  cases  where  the 
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remedy  is  not  mutual,  because  the  parti 
not  stand  on  an  equal  footing. 

Equity  will  decree  performance  of  a 
tract  for  land  because  the  damages  recove 
at  law  may  not  be  a  complete  remedy  t< 
purchaser,  to  whom  the  land  may  ha 
peculiar  value.  2  8tory,  Eq.  Jur.  §  717. 
the  cases  are  numerous  where  the  vendo 
maintained  a  bill  for  the  specific  perforn 
of  a  contract  for  land,  and  to  compel  pay 
of  the  purchase  money.  Eunns  v.  Oorao 
N.  H.  444.  Equity  compels  specific  per! 
ance  in  favor  of  the  vendor,  not  on  the  gr 
of  mutuality  of  remedy,  but  because  con 
sation  in  damages,  measured  by  the  diffe 
in  price,  as  ascertained  by  the  market 
and  by  the  contract,  is  not  regarded  ai 
quate  indemnity  for  the  nonfulfillment  < 
contract.  Jones  v.  Newhall,  115  Mass. 
248;  Old  Colony  R.  R.  v.  Evans,  6  Gray,  2 
the  English  courts  ihe  doctrine  of  equ 
conversion  is  held  to  be  an  additional  gi 
for  exercising  chancery  jurisdiction  to  cc 
specific  performance  of  contracts  for  thi 
or  purchase  of  land.   Ffy,  Spec.  Perf. 

The  rule  of  mutuality  of  remedy  is  of 
lish  origin.  1  Spence,  Eq.  Jur.  220,  n. 
8  Pars.  Cont.  350,  note  a.  In  that  co 
there  is  no  limitation  upon  the  jurisdicti 
their  chancery  courts,  except  so  far  as 
fixed  and  defined  by  usage.  For  no 
reason  apparently  than  the  arbitrary  oni 
the  remedy  should  be  mutual,  the  rule  be 
established  that  either  party  might  main) 
bill  for  specific  performance  if  the 
could,  although  the  party  bringing  th 
could  have  no  other  relief  than  the  reo 
of  the  same  amount  of  money  or  damai 
would  be  recovered  in  a  suit  at  law.  H 
Warren,  9  Ves.  605;  Walker  v.  Eastern  i 
ties  R.  Go.  Q  Hare,  594;  Kenney  v.  Wexh 
Mad.  855.  In  Massachusetts  the  Jurisd: 
of  their  court  to  decree  specific  perforn 
of  a  contract  is  limited  to  cases  where 
parties  have  not  a  plain,  adequate,  and 
plete  remedy  at  the  common  law."  Neit 
that  State  nor  in  Pennsylvania  does  the  Ei 
rule  of  mutuality  of  remedy  seem  to  t 
lowed  in  its  fullest  extent.  Jones  v.  He 
115  Mass.  244,  251;  Kaufman's  App.  5 
888.  It  may  be  found  upon  examination 
much  of  the  obscurity  in  the  cases  upo 
subject  may  be  due  to  the  failure  to  recc 
the  difference  in  the  chancery  powers  < 
courts  of  the  different  States.  One  le 
writer  says  the  arguments  in  support  < 
rule  "are  often  mere  repetitions  of  tim< 
ored  verbal  formulas  which,  when  clear 
alyzed,  are  found  to  have  no  real  foi 
meaning."  Pom.  Spec.  Perf.  $  169.  S< 
Walker  v.  Eastern  Counties  R.  Co.  6  Hart 
602;  Kenney  v.  Wexham,  6  Mad.  355 
Withy  v.  Cottle,  1  Sim.  &  Stu.  174;  Ad 
v.  Dixon,  1  Sim.  &  Stu.  607;  Cogent  v.  G 
88  Beav.  557.  Equity,  as  a  branch  of  th 
has  always  existed  as  a  part  of  the  coi 
law,  in  its  broadest  sense,  in  New  Hamp 
Wells  v.  Pierce,  27  N.  H.  508,  512;  Pern 
v.  Kimball,  62  N.  H.  But  it  has  never 
held  in  this  State,  so  far  as  we  are  a  wan 
our  reports  do  not  show  that  a  party 
titled  to  a  decree  for  specific  perfon 
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without  regard  to  the  fact  whether  his  remedy 
at  law  is  plain,  adequate,  and  complete, merely 
because  the  other  party  would  be  entitled  to  it 
if  he  should  ask  for  it.  We  do  not  say,  how- 
ever, that  cases  may  not  arise  where  equity, 
upon  the  principle  of  an  even-handed  dealing, 
may  not  afford  the  relief  of  specific  perform- 
ance under  such  circumstances.  The  rule  ap- 
pears to  have  been  applied  with  greater  strict- 
ness in  the  older  than  in  the  later  decisions. 
"Indeed,  the  rule  so  far  as  it  relates  to  the 
mutuality  of  the  remedy  alone  is  evidently 
based  upon  no  principles  of  abstract  right  and 
justice,  but,  at  most,  upon  notions  of  expedi- 
ency." Pom.  Spec.  Perf.  §  169.  A  techni- 
cal rule  is,  or  should  be,  subordinate  to  the  gen- 
eral inquiry  whether  a  party  requires  other 
and  better  relief  than  a  suit  at  law  can  give. 

The  rule,  however,  as  stated  in  the  cases,  is 
far  from  being  universal.  Specific  perform- 
ance of  contracts  in  regard  to  personal  prop- 
..erty  is  decreed  only  when  the  vendor  stands 
in  need  of  the  specific  relief  which  a  court  of 
equity  only  can  give.  Kavffman't  App.  55 
Pa  388;  Memphis  v.  Brown,  20  Wall.  289  [87 
U.  8.  bk.  22,  L  ed.  264].  Indeed,  in  this  re- 
spect there  is  no  distinction  between  real  es- 
tate and  personal  estate.  2  Story,  Eq.  Jur. 
§  717.  Hence  it  is  a  well-established  rule  that 
relief  by  a  decree  for  specific  performance  of 
a  contract  is  not  a  matter  of  right  in  either 
party,  but  rests  in  the  discretion  of  the  court. 
Pickering  v.  Pickering,  88  N.  H.  400;  Boatman 
y.  Burner,  46  N.  H.  464;  Willard  v.  Tayloe,  8 
Wall.  557  [75  U.  8.  bk.  19,  L.  ed.  501].  The 
discretion  to  be  exercised,  however,  is  not  of 
an  arbitrary  and  capricious  character,  but,  in 
the  language  of  Story,  "that  sound  and  rea- 
sonable discretion  which  governs  itself,  so  far 
as  it  may,  by  general  rules  and  principles,  and 
at  the  same  time  pants  or  withholds  relief  ac- 
cording to  the  circumstances  of  each  partic- 
ular case,  when  those  rules  and  principles  will 
not  furnish  any  exact  measure  of  justice  be- 
tween the  parties.  On  this  account,  it  is  not 
possible  to  lay  down  rules  or  principles  which 
are  of  absolute  obligation  and  authority  in  all 
cases."  2  Story,  Eq.  Jur.  §  742.  The  ques- 
tion of  discretion  is  a  question  of  fact;  and 
the  question  of  fact  often  is  the  adequacy  of 
the  remedy  at  law  under  the  circumstances  of 
a  particular  case. 

Equity  enforces  specific  performance  when 
there  is  no  adequate  remedy  at  law.  This  is 
the  ground  of  this  branch  of  equity  jurisdic- 
tion; and  it  is  not  consistent  with  the  test  of 
mutuality  of  remedy.  When  payment  is  to 
be  made  in  money,  mutuality  of  remedy  is 
not  the  lest  for  the  right  to  this  remedy;  and 
when  the  exchange  on  one  side  differs  neither 
in  purpose  nor  reason  from  a  sale  for  money, 
the  remedy  of  specific  performance  need  not 
be  mutual.  The  mutuality  required  is  that 
which  is  necessary  for  creating  a  contract  en- 
forcible  on  both  sides  in  some  manner  (Ehoint 
v.  Gordon,  49  N.  H.  444,  457),  but  not  neces- 
sarily enforcible  on  both  sides  by  specific  per- 
formance. In  this  case  the  exchange,  on  the 
aide  of  the  defendant,  differs  neither  in  pur- 
pose nor  reason  from  a  sale  for  money.  The 
plaintiff  was  benefited,  not  injured,  by  the  de- 
fendant's breach  of  the  contract.  Specific 
performance  is  a  remedy  decreed  only  in  case 
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of  want  of  adequate  relief  at  law.  Here  there 
is  no  such  want,  and  equity  does  not  require 
a  remedy  by  which  the  plaintiff  would  be  in- 
jured to  the  amount  of  $2,400.  But  if  the 
plaintiff  was  injured  by  the  breach,  it  is  not 
found  as  a  fact,  nor  can  it  be  inferred  as  mat- 
ter of  law  from  the  facts  that  the  plaintiff's 
remedy  at  law  is  not  convenient  and  complete; 
and  for  this  reason  the  bill  cannot  be  main- 
tained. 

Bill  dismissed. 

Carpenter,  J.,  did  not  sit;  the  others  con- 
curred. 


.John  OAOE 
e. 

George  E.  BARNES. 

1.  Where  the  owner  of  water-rights 
conveyed  the  right  to  take  the  entire 
water  from  a  dam  and  convey  it  over 
his  land  to  a  mill  site  below,  to  be  there 
used  for  mill  purposes,  except  a  single 
use  in  a  certain  time,  which,  by  refer- 
ence, was  fully  defined  in  the  reserving 
clause  of  the  deed, — Held,  that  the  ref- 
erence in  the  exception  to  the  lan- 
guage in  the  reservation,  stating 
when  and  to  what  extent  the  grantor 
might  use  the  water  excepted,  made  it 
a  part  of  the  exception;  and  it  has  the 
same  effect  as  if  it  had  been  stated  in 
full  in  the  part  of  the  deed  describing 
the  right  and  uses  conveyed. 

2.  Where  a  deed  conveys  the  right  to 
erect  a  dam,  as  to  the  location  of 
which  as  described  in  the  deed  there  is 
no  dispute,  evidence  offered  to  prove 
a  different  location  from  the  one  de- 
scribed, as  having  been  agreed  upon 
prior  to  the  execution  of  the  deed,  and 
not  referred  to  in  it,  is  inadmissible. 

(Merrimack  Decided  March  11, 1887.) 

CASE  for  diverting  the  water  of  Pond  Brook 
from  the  plaintiff's  mill,  against  the  pro- 
visions of  a  deed  from  the  defendant  to  the 
plaintiff.  Report  of  a  referee  for  the  plaintiff. 
Judgment  for  plaintiff. 

The  deed  from  Barnes  to  Gage,  after  describ- 
ing the  premises  by  boundaries,  proceeded  as 
follows: 

"Together  with  the  right  to  erect  and  main- 
tain in  the  rear  of  the  said  Barnes'  mill  a  dam 
across  said  Pond  Brook;  the  top  of  said  dam 
not  to  be  higher  than  a  drill  hole  in  a  rock  up- 
on the  easterly  side  of  said  brook,  at  or  near 
the  easterly  end  of  said  dam;  to  be  erected  by 
said  Gage  as  aforesaid;  and  the  said  Gage 
may  carry  the  water  from  said  dam,  on  the 
westerly  side  of  said  brook,  in  a  penstock  or 
canal,  across  the  land  of  said  Barnes  to  any 
point  within  the  premises  herein  conveyed; 
and  for  the  purpose  of  constructing  and  keep 
ing  in  repair  said  penstock  or  canal,  the  said 
Gage,  his  heirs  and  assigns,  may  enter  the  said 
premises  of  the  said  Barnes,  in  a  reasonably 
careful  way,  and  said  Gage  may  use  said  water 
for  any  mill  purposes  upon  the  premises  herein 
conveyed,  except  it  be  for  a  grist  mill,  cider 
mill,  or  shingle  mill,  while  the  said  Barnes, 
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his  heirs  or  assigns,  may  be  operating  a  grist 
mill,  cider  mill  or  shingle  mill,  as  hereinafter 
provided ;  and  we  hereby  reserve  to  ourselves, 
our  heirs  and  assigns,  the  right  to  draw  water 
from  said  Pond  Brook,  above  the  dam  to  be 
constructed  by  said  Gage,  sufficient  to  carry  a 
grist  mill,  cider  mill,  bench  saw  or  shingle 
mill,  whenever  the  same  can  be  done  without 
diminishing  or  impairing  the  head  or  power 
which  the  said  Gage  may  obtain  by  the  erec- 
tion of  his  dam  as  aforesaid ;  and  the  same  is 
not  to  be  run  or  operated  by  us,  our  heirs  or 
assigns,  whenever  it  cannot  be  done  without 
permitting  any  water  to  run  to  waste;  and  we 
hereby  bind  ourselves,  our  heirs  and  assigns, 
not  to  permit  or  suffer  any  shavings  or  waste 
material  to  escape  into  the  said  Gage's  pen- 
stock or  canal." 

The  case  is  stated  in  the  opinion. 

Mr.  Charles  P.  Sanborn,  for  defendant: 

The  deed  of  May  7,  1877,  conveys  by  metes 
and  bounds  a  certain  tract  of  land  lower  on 
the  brook  than  the  defendant's  premises.  The 
right  to  erect  and  maintain  a  dam  and  penstock 
or  canal  upon  the  land  of  the  defendant,  under 
certain  conditions.isalso  granted;  and  here  the 
grant  ends. 

The  report  finds  that  a  second  dam  was  to 
bo  built  above  the  premises  of  the  defendant, 
by  the  plaintiff,  on  land  of  one  Rice,  for  the 
purposes  of  a  reservoir;  and  that  the  defend- 
ant claimed  that  the  dam  mentioned  in  the 
deed  was  this  reservoir  dam.  The  evidence 
offered  by  the  defendant  as  to  monuments  on 
the  ground  pointed  out  at  the  time  of  the 
making  and  execution  of  the  deed,  under  the 
circumstances  of  the  case,  seems  to  us  material. 

The  construction  of  the  deed  should  be  con- 
sidered with  regard  to  principles  of  justice  and 
equity  between  the  parties,  mindful  of  their 
situation;  and  to  say  that  the  defendant  gave 
away  his  land,  a  valuable  mill  privilege,  and 
practically  all  rights  he  had  in  his  own  land 
for  his  own  mill  privilege,  for  no  compensa- 
tion, seems  both  unjust  and  inequitable.  The 
undoubted  meaning  was  that  the  defendant 
should  have  the  right  to  draw  water  from  the 
reservoir  dam,  under  the  restrictions  named; 
and  testimony  offered  tending  to  show  that 
such  was  the  understanding  and  agreement 
was,  we  think,  improperly  excluded. 

Messrs.  AlbJn  &  Martin,  for  plaintiff : 

The  referee,  after  thoroughly  stating  the 
case  and  finding  everything  for  the  plaintiff, 
thus  sums  up  his  conclusions:  "The  referee 
found  that  the  defendant  bad  run  his  mill  in 
such  a  way  as  to  diminish  and  impair  said  head 
or  power  [meaning  the  head  or  power  at  the 
plaintiff's  mill],  and  also  in  such  a  way  as  to 
permit  water  to  run  to  waste."  For  these  inju- 
ries he  assessed  damages  at  $600. 

In  his  deed  to  the  plaintiff,  the  defendant 
covenanted  that  he  would  not  do  the  very 
things  which  the  referee  has  found  that  he  did 
do.  To  quote  from  his  deed:  "And  the  same 
[meaning  the  defendant's  mill]  is  not  to  be  run 
or  operated  by  us,  our  heirs  or  assigns,  when- 
ever it  cannot  be  done  without  permitting  any 
water  to  run  to  waste."  This  was  one  of  his 
covenants,  solemnly  set  out  in  his  deed,  which 
the  referee's  report  shows  him  to  have  broken. 
From  the  way  in  which  the  premises  were  sit- 
uated, and  from  the  character  of  the  stream, 
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as  disclosed  in  the  case,  it  is  plain  that  pern 
ting  water  to  run  to  waste  would  diminish  i 
impair  the  plaintiff's  head  or  power.  It  is 
parent  from  the  deed  itself  that  the  par) 
understood  that  the  defendant,  in  the  mana 
ment  of  his  own  mill,  was  to  so  conduct  as 
to  diminish  or  impair  the  power  obtained 
the  plaintiff  "by  the  erection  of  his  dam 
aforesaid."  The  dam  referred  to  was  the  < 
in  the  rear  of  the  defendant's  mill.  Tha 
the  only  dam  mentioned  in  the  deed,  and  he 
it  could  not  have  been  the  one  at  the  Rice  : 
ervoir.  The  defendant's  counsel  attempted 
vary  the  terms  of  the  deed  by  putting 
question  to  the  defendant  as  to  a  local 
pointed  out.  The  question  was  therei 
rightly  excluded. 

To  say  that  the  plaintiff  is  not  entitled  t 
judgment  of  $650  is.  in  effect,  setting  aside 
covenants  which  induced  the  plaintiff  to  t 
the  deed  and  make  the  large  expenditure 
quired  in  building  his  mill  and  developing 
water-power,  which  has  largely  enhanced 
value  of  the  defendant's  mill  property. 

Bingham,  J.,  delivered  the  opinion  of 
court: 

The  claim  of  the  defendant  is  that  his  d 
only  gave  the  right  to  erect  and  maintai 
dam  and  penstock  on  his  land,  and  that, 
other  respects,  the  right  of  upper  and  to' 
riparian  proprietors  were  created  by  it 
examination  of  the  deed  does  not  sustain  I 
claim.  The  deed  conveyed  the  right  to  ti 
the  entire  water  from  the  dam  and  convey 
over  the  defendant's  land  to  the  mill  site 
low,  to  be  there  used  for  mill  purposes,  exc 
a  single  use  in  a  certain  time,  which,  by  re 
ence,  is  fully  defined  in  the  reserving  cfaust 
the  deed.  The  reference  in  the  exception 
the  language  in  the  reservation,  stating  wl 
and  to  what  extent  the  defendant  might 
the  water  excepted,  made  it  a  part  of  the 
ception:  and  it  has  the  same  effect  as  if  it  i 
been  stated  in  full  in  the  part  of  the  deed 
scribing  the  right  and  uses  conveyed.  8 
was  the  intention  of  the  parties;  and  the  d 
conveyed  a  water-right  which  the  defend 
has  infringed. 

There  was  no  dispute  as  to  the  location 
the  dam  described  in  the  deed.  The  evide 
offered  to  prove  a  different  location  from 
one  described,  as  having  been  agreed  u 
prior  to  the  execution  of  the  deed,  and  noi 
f erred  to  in  it,  was  properly  rejected.  P 
v.  Jackson  Iron  Mfg.  Go.  47  N.  H.  286. 

Judgment  for  the  plaintiff. 

Carpenter,  J. ,  did  not  sit;  the  others  < 
curred. 


C.  F.  HOLT  et  al. 
v. 

Town  of  ANTRIM  et  al. 

1.  In  the  case  of  a  tax  for  bnildini 
8ch.oolh.ouse  to  be  leased  to  an  acade 
corporation  for  school  purposes,  as 
the  case  of  turnpikes,  tollbridges  t 
railroads,  the  test  of  the  public  ct 
acter  of  the  use  is  not  a  rifrht  of  eni 
ing  the  property  wholly  at  the  pnl 
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expense,  but  a  common  and  equal 
right,  free  from  unreasonable  discrimi- 
nation. 

2.  The  corporation  accepting  the  lease 
accepts  it  with  the  legal  construction, 

and  subject  to  all  implied  conditions, 
necessary  to  give  validity  to  the  tax  and 
the  lease. 

(Hiltoboroufi*  Piled  March  11, 1887.) 

ON  defendants'  demurrer.  Sustained. 
Bill  in  equity  by  taxpayers  in  the  town  of 
Antrim  against  the  town  and  the  Antrim  Acad- 
emy, for  an  injunction  to  restrain  the  defend- 
ants from  carrying  into  effect  certain  votes  of 
the  town,  passed  at  the  annual  meeting,  1884, 
recited  in  the  bill  substantially  as  follows: 

"1.  That  the  town  build  an  academy  build- 
ing upon  land  donated  to  the  Antrim  Academy 
Association  by  D.  M.  Weston,  to  cost  not  ex- 
ceeding $10,000,  whenever  $15,000  is  given  to 
this  association  as  a  permanent  fund,  and  when 
the  trustees  of  said  Academy  Association  shall 
have  contracted  with  responsible  parties  with 
ample  sureties  to  build  and  complete  said  build- 
ing according  to  plans  and  specifications  fur- 
nished by  said  trustees. 

"2.  To  instruct  the  selectmen  to  hire  a  sum 
not  to  exceed  $10,000  to  build  an  academy 
building.  When  the  conditions  of  the  fore- 
going vote  are  complied  with,  said  sum  to  be 
paid  to  the  trustees. 

"3.  That  the  committee  be  chosen  by  the 
trustees  of  the  academy,  and  that  they  shall 
have  the  same  powers  as  though  chosen  by  the 
town." 

These  votes  were  passed  under  the  supposed 
authority  of  the  Laws  of  1888,  chap.  202,  §  5, 
and  the  Antrim  Academy  corporation  was  or- 
ganized under  the  charter  granted  by  said  Act 

The  plaintiffs  claim  that  §  5  of  the  Act  is 
unconstitutional,  and  that  said  votes  are  illegal 
and  unauthorized  by  any  law  of  the  State. 
The  defendants  demurred  to  the  bill. 

Mr.  C.  H.  Burns,  for  defendants. 

Mr.  George  B.  French,  for  plaintiffs: 

The  votes  of  the  town  of  Antrim,  set  forth 
in  the  reserved  case,  are  not  warranted  by  the 
authority  and  powers  granted  to  towns  by  the 
general  provisions  of  the  laws  of  this  State. 

Batchdder  v.  Epping,  28  N.  H.  854;  Stetson 
v.  Kempton,  18  Mass.  272;  Parson*  v.  Goshen, 
11  Pick.  396;  Norton  v.  Mansfield,  16  Mass.  48; 
Minot  v.  West  Roxbury,  112  Mass.  1.  8.  4; 
8paulding  v.  Lowell,  28  Pick.  71,  79;  Gushing 
v.  Newburyport,  10  Mel.  508,  518,  520,  521. 

Quite  a  full  discussion  of  the  extent  and 
limitation  of  the  authority  and  powers  granted 
towns  is  found  in  the  last  two  cases  cited,  and 
it  is  clear  that  neither  the  usage  alluded  to  in 
the  one  case  (28  Pick.  79)  can  be  relied  on  to 
sustain  the  legality  of  these  votes,  nor  the  pro- 
priety of  providing  for  town  schools  illustrated 
in  the  other. 

If  we  gather  together  the  various  provisions 
in  our  General  Laws  providing  for  schools, 
the  following  will  be  found  to  approach  the 
nearest  to  authorizing  such  votes. 

Chap.  90,  11,  15;  chap.  87,  §  4;  chap.  86, 
§88. 14-16;  chap.  88.  ft  1 .  14.  15. 

But  chap.  90,  $  15,  evidently  contemplates 
contracts  for  tuition,  and  not  the  erection  of 
jr.  h. 


buildings.  The  other  provisions,  chapters,  and 
sections  relate  to  town  schools  and  the  general 
school  fund.  The  buildings  to  be  erected  are 
to  belong  to  the  district,  districts,  or  town,  as 
the  case  may  be. 

Concord  v.  Boscawen,  17  N.  H.  465-468. 

Shall  the  establishment  of  a  private  institu- 
tion of  learning  in  any  town,  by  an  individual 
or  corporation,  bo  taken  to  be  a  matter  of  such 
public  nature  and  interest  that  the  Legislature 
can  authorize  a  town  to  appropriate  the  prop- 
erty of  its  citizens  for  its  encouragement  and 
support,  independent  of  any  tuition  guaran- 
teed to  its  citizens,  or  any  compensation  or 
recompense  assured?  We  are  content  to  ask 
this  question  and  cite  the  authorities  without 
comment: 

Concord  R.  R.  v.  Greely,  17  N.  H.  47,  55-57; 
areat  Falls  Mfg.  Co.  v.  Fernald,  47  N.  H.  444, 
456;  East  Kingston  v.  Towle,  48  N.  H.  57,  59- 
61;  Orr  v.  Quimby,  64  N.  H.  608,  607;  Perry  v. 
Keene,  56  N.  H.  514,  520.  525.  581.  582,  584; 
Bowles  v.  Landaff,  59  N.  H.  164-166.  169.  174, 
190;  Cooley,  Const.  Lim.  129;  Lowell  v.  Boston, 
111  Mass.  454. 

The  votes  of  the  town  do  not  carry  out  the 
intent  of  the  Act  of  the  Legislature  (Laws  1888, 
chap.  202,  |  5),  to  wit,  that  the  town,  after  it 
shall  have  raised  and  expended  this  large  sum 
for  a  small  town,  shall  own  something  which 
it  can  preserve  and  control  perpetually  on  the 
spot  where  it  is  first  located. 

The  use  being  by  the  association,  and  that 
use  intended  to  be  "perpetual,"  the  title  would 
be  in  the  association. 

Manning  v.  Fifth  Parish  in  Gloucester,  6 
Pick.  6,  19;  Bean  v.  Brackett,  84  N.  H.  118. 

Bingham,  J.,  delivered  the  opinion  of  the 
court: 

Section  5,  chap.  202,  Laws  of  1888,  author- 
izing the  town  of  Antrim  to  raise  $10,000  by 
loan  or  taxation  "for  the  purpose  of  erecting  a 
school  building,"  and  to  give  a  perpetual  lease 
of  the  same  to  a  corporation  called  Antrim 
Academy,  "for  school  purposes,  without  pay- 
ment of  rent,"  is  to  be  so  construed,  if  it  rea- 
sonably may  be.  as  to  be  consistent  with  a 
presumed  legislative  intent  not  to  give  an  un- 
constitutional and  void  sanction  to  taxation 
for  a  private  purpose.  41  N.  H.  555;  Cooley, 
Const.  Lim.  184,  185;  2  Dill.  Mun.  Corp.  3d 
ed.  §  786;  Cooley,  Tax.  2d  ed.  55,  108;  Park- 
ersburg  v.  Brown,  106  U.  8.  487  [Bk.  27.  L. 
ed.  288];  Weismer  v.  Douglas,  64  N.  Y.  91, 101, 
108. 

Local  education  is  a  local  purpose  for  which 
legislative  power  may  be  delegated  to  towns. 
State  v.  Hayes,  61  N.  H.  264.  The  amount  of 
money  to  be  raised  for  schoolhouses  and  other 
educational  purposes  is  determined,  under 
some  restrictions,  by  municipal  corporations. 
Sargent  v.  School  District,  68  N.  H.  528.  582,  • 
588,  2  New  Eng.  Rep.  290.  A  tax  raised  for  a 
free  public  school  and  a  free  public  school- 
house  is  raised  for  a  public  purpose;  and  the 
purpose  is  not  made  private  by  a  mere  exac- 
tion of  tuition.  The  Legislature  could  re- 
quire the  payment  of  tuition  in  the  common 
schools.  Land  taken  for  a  highway  is  taken 
for  a  public  use,  whether  the  use  is  free,  as  in 
ordinary  roads  and  bridges  built  by  towns,  or 
subject  to  tolls,  as  in  other  highways  (turn- 
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pikes,  tollbrldges,  ferries,  railroads,  and  canals) 
constructed  by  other  corporations.  Land  may 
be  taken  for  public  gristmills,  though  toll  is  to 
be  paid;  and  for  public  aqueducts,  gas  pipes, 
and  telegraphs,  though  the  water  and  gas  are 
to  be  sold,  and  the  transportation  of  messages 
is  not  to  be  free.  In  these  instances,  the  legal 
test  of  the  public  character  of  the  use  is  not  a 
right  of  enjoying  the  use  of  the  land  wholly 
at  the  public  expense,  but  a  common  and  equal 
right,  free  from  unreasonable  discrimination. 
Perry  v.  Keene,  56  N.  H.  514,  535,  539,  543; 
Cooley,  Tax.  2d  ed.  119-124. 

When  not  controlled  by  the  exercise  of  ju- 
dicial and  executive  power,  the  municipal  and 
official  management  of  free  roads,  as  well  as 
the  corporate  management  of  toll  road6,  may 
infringe  public  rights  of  use.  But  as  the  pos- 
sibility of  such  remediable  wrong  does  not  pro- 
hibit the  legislative  exercise  of  the  power  of 
eminent  domain  for  laying  out,  or  the  power 
of  taxation  for  buying  and  building,  such 
ways;  so  a  possible  violation  of  a  public  right 
of  using  the  proposed  public  schoolhouse  in 
Antrim  does  not  prohibit  an  appropriation 
of  public  money  for  the  acquisition  of  the 
right.  The  common  and  equal  privilege  of 
use  will  be  en  forcible  by  adequate  remedien. 
McDuffeev.  Portland  &  R.  R.  R.  52  N.  H.  430, 
451.  A  schoolhouse  tax  or  a  highway  tax  is 
not  invalidated  by  the  possibility  that  an  in- 
junction or  other  appropriate  process  of  law 
will  be  necessary  to  prevent  an  illegal  use  of 
the  house  or  way,  or  to  maintain  the  public 
right  of  legal  use. 

The  lessee  of  the  proposed  schoolhouse  will 
hold  it  in  trust  for  the  public  service  to  which 
it  will  be  devoted  by  the  statute  and  the  Con- 
stitution; and  the  court  cannot  assume  that  the 
trustee's  duty  will  not  be  promptly,  constantly, 
and  thoroughly  performed.  In  the  Act  au- 
thorizing the  lease,  there  is  no  evidence  of 
an  unconstitutional  purpose;  and  there  is  no 
legal  presumption  of  such  a  purpose  on  the 
part  of  the  Legislature,  the  town,  or  the  acad- 
emy corporation. 

A  reservation  of  all  rights  necessary  to  make 
this  Antrim  appropriation -a  constitutional  ex- 
penditure of  public  money  is  naturally  and 
reasonably  implied.  The  corporation  accept- 
ing the  lease  will  accept  it  with  the  legal  con- 
struction, and  subject  to  all  the  conditions  ne- 
cessary to  give  validity  to  the  statute  and  the 
lease.  They  will  voluntarily  'assume  every 
fiduciary  obligation  required  to  sustain  the  en- 
joyment of  the  common  and  equal  right  essen- 
tial to  the  public  character  of  the  use  for 
which  they,  as  public  servants,  will  be  en- 
trusted with  the  possession  of  the  building. 
They  will  be  as  firmly 'bound  by  the  restric- 
tions imposed  by  the  proviso  of  article  88,  and 
all  other  constitutional  requirements  appli- 
cable to  their  trust,  as  if  every  item  of  their 
duty  established  by  the  paramount  law  were 
expressly  and  fully  set  forth  in  the  lease.  Un- 
der iheir  supervision,  the  use  of  the  property, 
conformed  to  all  express  and  implied  condi- 
tions, will  be  public  and  legal  in  every  sense 
demanded  by  the  property  rights  of  taxpayers, 
and  the  educational  rights  of  all  entitled  to  the 
direct  and  indirect  advantages  of  the  tax. 

In  Eeergreen  Cemetery  Association  v.  Reeeher, 
58  Conn,  551,  2  New  Eng.  Rep.  808,  a  petition 
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for  leave  to  take  land  for  a  cemetery 
power  of  eminent  domain  was  held  bad 
murrer  because  it  did  not  show  there 
be  a  public  right  of  burial  in  the  land 
question  of  statutory  construction  wa 
sidered.  In  an  Act  authorizing  a  right  < 
to  be  taken  for  the  road  of  a  turnpikt 
pany,  the  public  right  of  using  the  roac 
not  be  expressly  asserted.  Laws  1853, 
1486;  Laws  1859,  chap.  2314;  Laws  1870, 
62,  63.  The  legal  construction  of  such  f 
is  not  that  some  public  benefit  indirectly 
ing  from  a  private  use  of  the  land  is  a 
use  of  it;  but  that,  by  the  exercise 
power  of  eminent  domain,  the  public  a 
a  right  of  way  subject  to  the  payment 
to  the  company  who  bear  the  expens 
would  be  borne  by  the  public  if  the  roac 
free.  An  Act  authorizing  an  abatemen 
the  tax  of  an  inhabitant  who  maintains 
tering-trough  beside  a  highway  (Laws 
chap.  2122;  Gen.  Laws,  chap.  57,  §  18 
not  negative,  in  direct  terms,  his  power 
elude  from  the  trough  such  portion  < 
traveling  public  as  he  chooses.  The  a] 
tion  of  his  tax  by  the  public  to  the  n 
nance  of  a  watering-trough  beside  the 
way,  and  the  element  of  public  purpose 
tial  to  the  validity  of  taxation,  sufflcien 
dicate  the  public  character  of  the  appi 
tion,  and  the  equal  right  of  those  for 
the  water  is  supplied.  The  public  rij 
using  a  schoolhouse  built  by  taxation  re 
this  case,  on  the  same  natural  inferei 
legislative  intention  as  that  which  sust 
turnpike  or  watering-trough  Act  in 
public  right  is  not  expressly  declared. 

Our  Constitution  does  not  contain  a 
prohibition  of  taxation  for  the  supp< 
other  public  schools  than  those  under  t 
elusive  superintendence  of  town  author! 
was  enforced  in  Jenkins  v.  Andover,  103 
94  School  money  of  a  town  or  scbo< 
trict  may  be  applied  to  the  payment  of  t 
at  an  academy  in  the  town  not  nndi 
superintendence  of  the  town  or  district 
Laws,  chap.  90,  §  15),  and  boards  of  i 
tion  may  contract  with  academies  for  ii 
tion.  Laws  1885.  chap.  80,  §  2;  Page  \ 
erhiU  Academy,  68  N.  H.  216;  Sargent  v. 
District,  68  N.  H.  528,  588,  2  New  Eng 
290. 

Private  contributions  added  to  a  pub 
propriation  for  building  a  highway  < 
make  the  way  private  (KeUey  v.  Ken  no 
N.  H.  1;  Cooley,  Tax.  139).  and  privat 
tributions  of  fuel,  board  of  a  teachi 
money  lengthening  the  term  of  a 
school,  do  not  change  the  character  < 
school.  Alien  v.  School  District,  15  Pit 
Chapin  v.  School  District,  85  N.  H.  445 
Laws,  chap.  86,  §  28;  Laws  1885,  chap.  4 
As  the  public  have  the  exclusive  use 
fund  increased  by  such  contributions, 
a  right  of  way  taken  for  a  turnpike  si 
tended  by  a  corporation  whom  they  a 
instead  of  the  municipal  surveyor  of 
ways ;  so  they  will  have  the  exclusive 
this  Antrim  Academy  building  and  the 
kept  therein,  though  the  building  an 
school  will  be  superintended  by  an  educi 
corporation  created  and  selected  by  th 
stead  of  the  town  board  of  education. 
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use  of  the  building  the  lessee  will  have  no 
more  private  beneficial  interest  than  the  muni- 
cipal school  board  would  have  if  it  were  com- 
mitted to  their  official  care.  This  construc- 
tion of  the  statute,  by  implication  of  law  made 
a  controlling  stipulation  .of  the  lease,  estab- 
lishes the  absolute  and  definite  personal  re- 
sponsibility of  the  trustee,  and  the  direct  and 
exclusive  nature  of  the  public  interest,  the 
want  of  which  was  the  ground  of  the  decision 
in  Curtis  v.  Whipple,  24  Wis.  860;  8.  C.  1  Am. 
Rep.  187. 

The  public  use  contemplated  by  the  Legis- 
lature was  not  a  mere  public  benefit  inciden- 
tally or  directly  derived  from  a  private  school. 
Whether  the  doctrine  of  Memck  v.  Amherst, 
12  Allen,  500,  505-507,  and  other  cases  of  that 
class  {Gordon  v.  Cornet,  47  N.  Y.  608;  Marks, 
v.  Trustees,  87  Ind.  155;  Burr  v.  Carbondaie,  76 
111.  455;  People  v.  McAdaw,  82  111.  856;  Hens- 
ley  v.  People,  84  111.  544;  Livingston  v.  Dar- 
Ungton,  101  U.  S.  407,  Bk.  25.  L.  ed.  1015),  is 
consistent  with  the  law  of  this  State  (Bowles 
r.Landaff,  59  N.  H.  164,  192;  Berlin  Mills  Co. 
v.  Wentworth,  60  N.  H.  156;  Cooley,  Tax.  2d 
ed.  chap.  5),  is  a  question  not  raisejd  by  the 
case.  Nothing  need  be  added  to  what  was  said 
in  Amoskeag  Mfg.  Co.  v.  Head,  56  N.  H.  886, 
400;  Same  ▼.  Same,  50  N.  H.  832,  568;  Amos- 
keag Mfg.  Co.  v.  Worcester,  60  N.  H.  522,  of 
Great  Falls  Mfg.  Co.  v.  Fernald,  47  N.  H.  444. 

Demurrer  sustained. 

Blodgett,  J.,  did  not  sit;  the  others  con- 
curred. 


WlNNEPISIOGEE  PAPER  CO. 

t: 

EATON  et  al. 

A  deed  cannot  be  reformed  in  an  action  at 
law. 

(Merrlmao  Decided  March  11. 1887.) 

CA8E  reserved.  Discharged. 
Covenant  on  the  warranty  of  a  deed  made 
by  the  defendants  to  the  plaintiff  July  28. 1875. 
The  plaintiff  moved  to  reject  a  brief  statement 
in  which  the  defendants,  after  certain  aver- 
ments of  fact,  "request  the  court  to  so  reform 
the  deed  executed  by  the  defendants  on  July 
28. 1875,  that  it  will  in  all  respects  fully  accord 
with  the  agreement,  undertaking,  and  inten- 
tion of  the  parties  to  it  as  above  set  forth;  and 
that  such  judgment  or  decree  be  made  by  the 
court  as  will  protect  the  rights  of  the  defend- 
ants." 

Mr.  Daniel  Barnard,  for  plaintiff: 

The  rule  is  that  several  persons  contracting 
together  with  the  same  party,  for  one  and  the 
same  act,  shall  be  regarded  as  jointly,  and  not 
individually  or  separately,  liable,  in  the  ab- 
sence of  any  express  words  to  show  that  a  dis- 
tinct as  well  as  entire  liability  was  intended  to 
fasten  upon  the  promisors. 

1  Chitty,  PI.  41;  1  Pars.  Cont.  chap.  11,  §  1, 
and  cases  cited;  Dicey,  Parties,  marg.  pp. 
112,  284,  229;  128  Mass.  466. 

Messrs.  Bingham  A  Mitchell,  for  defend- 
ants. 
».  H. 


Doe,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  deed  cannot  be  reformed  in  an  action  at 
law.  The  defendants  can  move  at  the  trial 
term  for  leave  to  amend  the  pleading  by  filing 
a  bill  in  equity.  The  question  of  the  form  of 
action  is  not  considered  when  time  spent 

rn  it  would  be  wasted  (Peaslee  v.  Dudley,  63 
H.  220,  Joyce  v.  O'Neal.  64  N.  H.  91,  2 
New  Eng.  Rep.  907);  but  the  reserved 
case  shows  no  reason  why  the  question 
of  the  defendants'  right  to  relief  in  equity 
should  be  tried  in  the  action  at  law;  and  con- 
venience ordinarily  requires  that  such  a  point 
should  be  tried  and  decided  in  an  appropriate 
action,  and  upon  an  issue  that  will  not  invite 
a  controversy  on  the  question  whether  the  par- 
ties are  bound  by  the  decision.  Parker  v. 
Moore,  68  N.  H.  196,  197. 
Case  distharged. 

Bingham,  J.,  did  not  sit;  the  others  con- 
curred. 


NELSON 
v. 

SANBORN  and  Trustee;  BEDEL,  Claimant. 

In  foreign  attachment  the  trustee's  ac- 
ceptance of  service  of  the  writ  is  not 
an  attachment  upon  which  he  can  be 
charged  against  the  defendant's  objec- 
tion. 

(Grafton  Decided  March  11,  1887.) 

CA8E  reserved.  Judgment  for  claimant. 
Foreign'  attachment.  Issue  between  the 
plaintiff  and  the  claimant.  The  trustee  wrote 
upon  the  back  of  the  plaintiff's  writ  and  signed 
an  acceptance  of  service,  as  follows:  "I  here- 
by accept  service  of  this  writ  and  waive  all 
rights  to  service  by  copy ;"  and  no  other  service 
of  the  writ  was  made  upon  him.  Shortly  after- 
wards the  defendant  assigned  the  debt  due  to 
him  from  the  trustee,  to  the  claimant,  who  ob- 
jects that  there  was  no  legal  service  of  the  writ 
upon  the  trustee,  and  that  therefore  he  cannot 
be  charged. 
Mr.  Samuel  B.  Page,  for  claimant: 
An  employer  cannot  assign  the  wages  of  an 
employee  to  a  creditor  by  admitting  service  of 
a  trustee  writ.  The  statute  prescribes  the 
mode  of  attaching  funds  of  a  debtor  in  the 
hands  of  another.  The  provisions  thereof  have 
not  been  complied  with. 

Messrs.  Smith  &  Sloane,  for  plaintiff: 
The  service  of  the  writ  in  this  case  upon  the 
trustee  was  sufficient.  Gen.  Laws,  chap.  249, 
§  8,  provides  that  "the  writ  shall  be  served 
upon  the  trustee  like  a  writ  of  summons;"  and 
chap.  228,  §  2,  provides  that  "a  writ  of  sum- 
mons shall  be  served  by  reading,"  the  object 
of  which  is  to  get  a  person  legally  into  court, 
which  in  this  case  was  done.  The  trustee's 
indorsement  upon  the  writ,  with  his  appear- 
ance in  court  generally,  is  conclusive  upon 
that  point,  so  that  the  statutory  requirements 
were  complied  with.  The  trustee  had  a  right 
to  waive  any  other  service;  and  there  was  no 
legal  objection  to  it;  and  no  one  has  a  right  to 
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question  bis  exercising  such  right,  as  it  was 
a  mere  personal  right. 

Hanover  v.  Weare,  2  N.  H.  182;  Page  v.  Pen- 
dergatt,  2  N.  H.  285. 

No  one  coukl  be  injured  thereby,  but,  on  the 
contrary,  it  was  a  benefit  to  the  defendant. 
All  that  is  required  to  make  a  valid  lien  against 
the  debt  in  the  hands  of  the  trustee  is  a  notice 
to  him — a  mere  summons.  This  express  point 
was  raised  and  decided  in  Vermont  under  a 
statute  that  is  narrower  than  ours. 

Cahoon  v.  Morgan,  88  Vt.  284. 

The  court,  in  the  above  case,  distinguishes  be- 
tween an  attachment  of  property  and  securing 
a  lien  upon  a  debt  by  trustee  process. 

The  fact  that  the  trustee  duly  appeared  in 
court  is  also  a  complete  answer  to  the  objec- 
tion that  the  trustee  was  not  summoned;  for 
we  claim  that  when  a  party  is  not  served  with 
process,  or  the  service  is  defective,  and  he  ap- 
pears generally,  as  was  done  in  this  case,  it 
covers  all  defects  of  service,  and  it  has  relation 
back  to  the  time  of  service;  and  if  there  was 
an  appearance,  no  one  could  take  advantage 
.  of  the  insufficiency  of  service  except  by  plea  in 
abatement. 

Foster  v.  Haddvck,  6  N.  H.  218;  State  v. 
Richmond,  26  N.  H.  245;  Lyman  v.  Littleton, 
50  N.  H.  45;  White  v.  White.  60  N.  H.  210. 

Carpenter,  J.,  delivered  the  opinion  of  the 
court: 

Service  of  the  writ  upon  the  trustee  in  the 
manner  prescribed  by  the  statute  (Glen.  Laws, 
chap  249,  §  8)  is  an  attachment  of  the  funds  in 
his  possession  belonging  to  the  defendant 
(BlaisdeUr.  Ladd,  14  N.  H.  129,  180).  and  an 
essential  step  in  the  proceedings  by  which  the 
property  is  appropriated,  without  the  defend- 
ant's consent,  to  the  payment  of  his  debts. 
RueeeU  v.  Dyer.  40  N.  H.  178;  48  N.  H.  896; 
Cahoon  v.  Coe,  57  N.  H.  556.  The  trustee's 
acceptance  of  service  was  not  an  attachment. 

It  was  not  in  his  power  to  create  a  lien  upon 
the  defendant's  property.  Compulsory  pay- 
ment under  process  of  law,  by  the  trustee  to  the 

Klaintiff,  will  bar  a  recovery  of  the  same  debt 
y  the  defendant  ( Woods  v.  MUford  F.  C.  8av. 
Inst.  58  N.  H.  184;  Palmer  v.  Woodward,  28 
Conn.  248),  but  his  indebtedness  will  not  be 
discharged  by  payment  to  the  plaintiff,  made 


upon  a  judgment,  after  the  attachment  is  dis- 
solved (Burnap  v.  Campbell.  6  Gray,  241).  or 
if  the  judgment  was  obtained  through  collu- 
sion with  him,  or  by  his  willful  default  { Wil- 
kinson v.  Hall,  6  Gray,  568;  Whipple  v.  Robbm. 
97  Mass.  107;  Page  v.  Thompson,  48  N.  H.  873, 
876). 

In  Redington  v.  Dunn,  24  N.  H.  162.  it  was 
held  that  a  trustee  cannot,  to  the  defendant's 
prejudice  and  without  his  consent,  accept  a 
discharge  of  service  of  the  writ,  and  that  a 
second  service  after  such  a  discharge  is  in- 
valid. The  late  Chief  Justice  Bellows,  then 
of  counsel  for  the  plaintiff,  conceded  in  argu- 
ment that  a  trustee  cannot  accept  service  of 
the  plaintiff's  writ,  and  stated  that  he  under- 
stood it  had  been  so  decided.  In  Pratt  v.  San- 
born, 68  N.  H.  115,  a  trustee  was  discharged 
on  the  motion  of  a  subsequent  attaching  credi- 
tor, because,  at  the  time  of  the  service  upon 
him,  his  name  had  not  been  inserted  in  the  writ, 
although  (as  stated  in  ttie  reserved  case  but 
omitted  in  the  report)  the  trustee  "appeared 
personally  in  court,  and  waived  any  defect  in 
the  writ  or  service." 

The  debt  sought  to  be  attached  belonged  to 
the  defendant.  He  had  a  right  to  insist  that 
if  it  was  to  be  taken  from  him  against  his  will, 
and  applied  to  satisfy  his  indebtedness  to  the 
plaintiff,  it  should  be  done  in  the  mode  pointed 
out  by  the  statute.  The  trustee  could  waive 
his  own,  but  not  the  defendant's  rights.  He 
could  no  more  waive  an  attachment  than  he 
could  the  exemptions  from  attachment  (Geo. 
Laws,  chap.  249,  §§  40,  42),  or  the  defendant's 
right  that  his  property  shall  not  be  taken  by 
this  process  in  an  action  of  slander  (Gen. 
Laws,  chap.  249.  §  1:  Raymond  v.  Rockland 
Co.  40  Conn.  401). 

It  is  unnecessary  to  consider  the  question 
whether  an  erroneous  but  unreversed  judg- 
ment, charging  a  trustee  who  has  accepted  ser- 
vice of  the  writ,  and  payment  of  the  judg- 
ment, would  discharge  him  from  liability  lo 
the  defendant  for  the  same  debt.  Gen.  Laws, 
chap.  249,  §  48;  Webster  v.  Lowell,  2  Alien. 
128;  Barker  v.  Garland,  22  N.  H.  108,  106; 
Fowler  v.  Brooks,— 

Judgment  for  the  claimant. 

Allen,  J.,  did  not  sit;  the  others  concurred. 
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MAINE. 
Scpbeme  Judicial  Court. 

8TATE  of  Maine 

v. 

John  HOWLEY. 

An  allegation  of  prior  conviction,  in  a 

complaint  for  search  and  seizure,  is  suf- 
ficient when  it  alleges  that  the  re- 
spondent had  been  convicted  "of  un- 
lawfully keeping  and  depositing 
intoxicating  liquors  with  intent  *  *  * 
that  said  liquors  should  be  sold  in 
this  State  in  violation  of  law." 

(Cumberland  Decided  March  8, 1887.) 

ON  exceptions  by  defendant.  Overruled. 
The  headnote  states  the  question  raised. 
Mr.  D.  A.  Meaner,  for  defendant. 
Mr.  George  M.  Seiders,  County  Attor- 
ney, for  the  State: 

The  allegation  of  a  prior  conviction  is  suffi- 
ciently definite.  It  Is  not  necessary  to  set  out 
particularly  the  record  in  alleging  a  prior  con- 
viction. 

Rev.  8tat.  chap.  27,  §  57;  65  Me.  248;  89  Me. 
150;  69  Me.  578. 

Per  Curiam:  There  is  no  point  raised  on 
these  exceptions  which  has  not  been  deter- 
mined adversely  to  the  respondent  in  previous 
decisions,  unless  it  be  the  objection  that  it  was 
not  alleged,  in  that  part  of  the  complaint  cov- 
ering previous  convictions,  that  the  liquors 
were  intended  for  sale  by  the  respondent  him- 
self, the  allegation  being  that  the  intent  was 
"  that  said  liquors  should  be  sold  in  this  State 
in  violation  of  law."  But  by  Rev.  Stat.  chap. 
27,  §  40,  it  is  declared  that  a  respondent  shall 
be  adjudged  guilty,  under  the  search  and  sei- 
zure clause,  if  it  be  found  that  the  liquor  was 
kept  for  unlawful  sale  by  the  respondent,  "or 
by  any  other  person  with  his  knowledge  or 
consent."  If  the  respondent  keeps  the  goods 
for  another  to  sell  unlawfully,  the  offense  is 
made  out. 

Exceptions  overruled. 


John  R.  HORNE 
v. 

C.  P.  STEVENS,  and  Lewiston  Steam  Mill 
Co..  Trustee.   Charlotte  Rowell,  Claimant. 

The  assignee  of  a  part  of  a  fund  in  the 
possession  of  an  alleged  trustee  may 
claim  and  hold  the  same  in  the  trustee 
process. 

(Androscoggin  Decided  March  8,  1887.) 

ON  exceptions  by  claimant.™ Sustained. 
Trustee  process  in  which  Charlotte  Rowell 
appeared,  by  leave  of  court,  and  claimed  a  part 
of  the  fund  in  the  possession  of  the  alleged 
trustee,  by  virtue  of  an  assignment  of  the  same 
to  her  by  the  principal  defendant  before  the 
commencement  of  the  suit.  The  trustee  had 
no  notice  of  this  assignment  until  after  the 
commencement  of  the  suit. 

Meant.  W.  &  H.  Heywood,  for  claimant: 
HE. 


That  the  assignment  in  this  case  would  make 
a  valid  transfer  if  it  had  been  of  the  whole 
fund,  and  at  least  gave  the  claimant  an  equi- 
table right  to  the  fund,  which  court  will  pro- 
tect, see — 

Bartlett  v.  Pearton,  29  Me.  9;  Hardy  v. 
Colby,  42  Me.  881;  Pollard  v.  Somerset  Mut.  F. 
Int.  Co.  42  Me.  221. 

An  assignment  of  a  debt  may  be  made  by 
parol,  or  may  be  inferred  from  the  conduct 
and  acts  of  the  parties. 

Garntey  v.  Gardner,  49  Me.  167. 
,  In  the  case  of  Nat.  Exchange  Bank  v.  McLoon, 
78  Me.  498,  trustee  and  claimant,  it  was  held 
that  an  assignment  of  a  part  only  of  an  entire 
demand  is  valid  so  as  to  be  upheld  in  equity 
against  the  assent  of  the  debtor. 

Rev.  Stat.  chap.  86,  §  82,  distinctly  provides 
that  notice  of  an  assignment  to  the  trustee  be- 
fore his  disclosure  is  in  time  to  protect  the  in- 
terest of  the  person  claiming  under  the  assign- 
ment, and  makes  it  necessary  that  such  claim- 
ant should  become  a  party  to  the  trustee  suit. 

Rev.  Stat.  1888.  p.  785.  §  82. 

That  such  is  the  effect  of  the  statute  of 
Maine  just  cited  has  always  been  held  by  the 
court. 

Milliken  v.  Loring,  87  Me.  408;  Bunker  v. 
Gilmore,  40  Me.  88;  Larrabeev.  Knight,  69 Me. 
820. 

Mr.  R.  N.  Chamberlain,  for  plaintiff: 

This  court  has  decided  that  an  assignment 
of  part  of  an  entire  chose  in  action  cannot  be 
upheld  in  a  court  of  law  against  the  consent  of 
the  person  owing  the  demand  assigned  (Mande- 
viUe  v.  Welch,  5  Wheat.  277  (18  U.  S.  bk.  5,  L. 
ed.  87);  Tiernan  v.  Jackson,  5  Pet.  580  (80  U.  S. 
bk.  8.  L.  ed.  284);  Gibson  v.  Cooke.  20  Pick.  15; 
Bobbins  v.  Bacon,  8  Me.  846);  and  that  an  as- 
signment of  part  of  an  entire  chose  in  action 
will  be  upheld  in  a  court  of  equity  (Nat.  Ex- 
change Bank  v.  McLoon,  78  Me.  498). 

In  Bartlett  v.  Pearson,  29  Me.  15,  the  case 
finds  that  the  debtor  had  notice  of  the  as- 
signment. The  court  say:  "The  assignment 
made  by  Lawrence  to  his  creditor  conveyed 
the  equitable  title  to  the  balance  due  from  de- 
fendant to  Lawrence  at  the  time  when  defend- 
ant had  notice  of  the  assignment." 

In  Hardy  v.  Colby,  42  Me.  882,  the  adminis- 
tratrix had  notice  of  the  assignment  before  the 
service  of  the  trustee  process  upon  her. 

In  Pollard  v.  Somertet  Mut.  F.  Ins.  Go.  42 
Me.  224,  the  defendant  had  notice  and  assented 
to  the  assignment. 

Garntey  v.  Gardner,  49  Me.  167,  is  not  in 
point,  as  it  was  an  action  between  assignor  and 
assignee. 

There  are  some  cases  that  hold  that  an  equi- 
table assignment  of  a  fund  is  good  against  the 
assent  of  the  debtor;  and  as  we  read  the  case 
of  Nat.  Exchange  Bank  v.  McLoon,  supra  (the 
case  relied  upon  by  claimant's  counsel),  that  is 
all  the  court  decides.  There  are  many  cases  in 
the  different  States  that  support  our  view. 

Conway  v.  Cutting,  51  N.  H.  407;  Garland  v. 
Harrington,  51  N.  H.  409;  Farmert  «fe  Mechan- 
ics Bank  v.  Drury,  85  Vt.  469;  Peck  v.  Walton, 
25  Vt.  88;  Webster  v.  Moranville,  80  Vt.  701; 
Dale  v.  Kimpton,  46  Vt.  76;  Holmes  v.  Clark, 
Id.  22;  Austin  v.  Ryan,  51  Vt.  118;  Vanbutkirk 
v.  Hartford  F.  Ins.Co.  14  Conn.  144.  See  also 
Hateley  v.  Briitoi,  89  Conn.  27;  Foster  v.  Mix, 
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20  Conn.  400;  Attn  v.  Goodrich,  8  Conn.  146; 
Wuodbridge.  v,  Perkins,  8  Day,  864;  Manwaring 
v.  Qriffinq,  5  Day.  501;  /«daA  v.Judd,  Id.  584; 
.5*.  JflAn  v.  .SmiVA,  1  Root.  157. 

We  think  I  lie  court  must  have  had  this  dis- 
tinction in  mind  wben  considering  the  case  of 
Nat.  Exchange- Bank  v.  McLoon,  supra,  as  in  all 
the  cases  ci  ted  i  n  au  pport  of  the  doctrine  in  Nat. 
Exchange  Bank  v.  McLoon,  both  English  and 
American,  which  we  have  had  an  opportunity 
lo  examine,  notice  of  assignment  was  given, 
although  the  debtor  in  some  refused  to  be 
bound  by  the  assignment. 

See  Briee.  v.  Bannister,  8  Q.  B.  Div.  569. 

M  Milan  v.  L-'ri/i/j.  87  Me.  408,  simply  de- 
cides that  if  the  trustee  have  notice  of  any  claim 
In  third  parties,  it  is  his  duty  to  disclose  it  to 
the  court  to  protect  himself. 

Afeur*.  Twitchell  &  Abbott,  also  for 
plaintiff. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  case  Is  governed  by  the  case  of  Nat. 
Exchange  Bank  v.  McLoon,  78  Me.  498.  The 
judge  who  heard  the  evidence  decided,  as 
matter  of  fact,  that  the  principal  defendant 
had  assigned  a  part  of  his  debt  against  the 
trustee  to  the  claimant.  Precisely  that  fact  ex- 
isted in  the  case  referred  to.  Notice  of  the 
ussignmenl  w  .  <i  to  the  trustee  before  his 
disclosure,  which  in  our  practice  was  season- 
able. 

Exceptions  mt  stained. 

Walton.  Virgin,  Libbey,  Emery,  and 
Haskell.  JJ.,  concurred. 


Albion  S.  BURGESS 
v. 

DENISON    PAPER  MANUFACTURING 
CO. 

The  defense  of  accord  and  satisfaction 
is  not  made  out  by  showing  that  the 
plaintiff  agreed  to  take  the  deed  of  a 

third  party  in  settlement,  and  the  de- 
fendant hail  procured  the  deed  and  noti- 
fied the  plaintiff  to  call  for  it.  The  deed 
must  be  delivered  op  tendered. 

(Oxford  —  Decided  March  8, 1887.) 

ON  exceptions  aud  motion  by  the  defendant. 
OterruUd. 
The  point  is  staled  in  the  opinion. 
Mr.  J,  P.  Swasey.  for  defendant. 
Mr.  H.  A.  Randall,  for  plaintiff. 

Peters,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  plaintiff  has  a  claim  against  the  defend- 
ant for  labor.  The  defendant  relies  on  an  al- 
leged accord  and  satisfaction,  contending  that 
the  plaintiff  agreed  to  take  a  deed  from  a  third 
party  in  satisfaction  of  his  claim.  The  defend- 
ant obtained  the  deed,  but  did  not  deliver  it, 
relying  on  the  plaintiff  to  call  for  it.  "The 
accord  is  the  agreement,  for  the  reception  of  the 
rhing  in  discharge  of  the  debt;  the  satisfaction 
is  the  actual  reception  of  the  thing."  Whart. 
Com.  §  996;  Bragg  v.  Pierce,  58  Me.  65.  Here 
1 1 1  ere  was  accord  but  not  satisfaction.  The  deed 


was  not  received.  Nothing  short  of  an  acl 
reception  of  the  deed  would  constitute  a 
fense. 

Exceptions  overruled. 

Walton,  Virgin,  Libbey,  Emery, : 
Haskell,  JJ.,  concurred. 


John  HEALD 
«. 

Hiram  MOORE  et  al. 

1.  The  statutory  rale  that  a  way  sh 
be  considered  discontinued  unl 
opened  within  six  years  from  the  fc 
allowed  therefor  does  not  apply  t 
new  way  laid  oat  over  an  old  way 
adding  a  half  rod  in  width  to  each  s: 

2.  Traveling  on  the  old  way  is  tra^ 
ing  on  the  new;  it  accepts  the  ad- 
width,  and  secures  it  to  the  public  i 
though  the  fences  of  the  adjoining  la 
owners  remain  on  the  line  of  the 
road. 

8.  The  rale  that  a  fence  which  has  e 
tinned  by  the  side  of  a  way  for  foi 
years  shall  conclusively  indicate 
line  of  the  road  is  interrupted 
laying  out  a  new  way;  and  the  fo 
years  begin  to  run  from  the  time  of  1 
ing  out  the  new  way. 

(Somerset  Decided  March  8. 188TJ 

ON  exceptions  by  the  plaintiff.  Oeerruist 
Trespass  against  certain  of  the  munic 
officers  of  the  town  of  Madison  and  their  ■ 
ployees,  for  removing  plaintiff's  fence  ft 
the  limits  of  a  way  in  that  town. 
The  facts  appear  from  the  opinion. 
Messrs.  Walton  &  Walton,  for  plain 
We  claim  that  if  there  be  nothing  done 
the  town  for  six  years  to  indicate  a  pnrpoa 
take  that  additional  rod,  it  cannot  be  done 
terwards. 
Rev.  Stat.  chap.  18,  §  86. 
The  landowner  is  to  have  damages  w 
the  land  is  taken,  and  not  till  then. 
Rev.  Stat.  chap.  18,  §  7. 
We  ask,  then,  now  there  is  any  taking  if 
road  as  used  is  exactly  as  before  the  locat 
and  the  landowners  still  occupying  up  to 
fences  which  mark  the  bounds  of  the  three 
road. 

So  far  as  the  opening  of  the  four-rod  i 
is  concerned,  we  say,  in  the  language  of  1 
ney,  Ch.  J.,  in  Stats  v.  InJiabiiants  of  Cornx 
48  Me.  428:  "  It  cannot  be  said,  with  propri 
that  the  road  has  been  opened  as  a  whole, w 
nothing  at  all  has  been  done  to  that  por 
which  constitutes  three  fourths  of  it  [in 
case  one  fourth],  and  the  remainder  wasar 
open  and  used  before  as  such." 

The  same  rule  applies  to  land  taken  at 
side  of  a  road  as  that  taken  at  the  end  of 
same.  There  Is  no  difference  in  princi 
The  only  question  is  one  of  fact.  Has  the 
cation  been  abandoned?  The  mere  use  of 
old  road,  continued  as  before,  does  not  ne 
sarily  constitute  an  opening,— such  an  entei 
upon  and  taking  possession  of  that  outi 
the  old  road  for  the  purpose  of  construe! 
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and  use, — bo  far  as  the  new  portion  is  con- 
cerned, whether  that  new  portion  lies  along- 
side or  either  end  of  the  old  road. 

Petition  of  Mt.  Vernon,  87  N.  H.  515. 

Such  a  construction  should  be  given  the  stat- 
ute 88  will  protect  the  rights  of  owners  of  real 
estate  who  have  purchased  property  by  the  side 
of  the  highways,  the  bounds  of  which  are  so 
uncertain  that  they  have  actually  bought  and 
paid  for  land  which  is  really  within  the  limits 
of  the  highway. 

Inhabs.  of  Banters  v.  Essex  County,  6  Pick. 
20. 

Messrs.  Merrill  &  Coffin,  for  defendants: 
It  is  well  settled  that  a  town  way  laid  out 
by  the  selectmen  is  substantially  different 
from  a  highway  or  county  road  {Inhabs.  of 
Waterford  v.  Oxford  County,  59  Me.  450;  State 
v.  Bigelow,  34  Me.  246);  highways  are  laid  by 
county  commissioners  (Rev.  Stat.  chap.  18, 
§  1),  town  ways  by  selectmen  (Rev.  Stat.  chap. 
18,  §  14). 

The  removal,  by  the  duly  authorized  officers 
of  the  town,  of  the  incumbrances,  violated  no 
right  of  possession  of  the  plaintiff;  and'  tres- 
pass therefore  cannot  be  maintained  against 
them  or  their  servants  acting  under  their  au- 
thoritv. 

WhitUer  v.  Melntyre,  59  Me.  145. 

When  the  county  commissioners  have,  by 
due  course  of  proceedings,  located  a  highway 
iu  conformity  with  the  statutes,  and  have 
closed  such  proceedings,  the  right  of  eminent 
domain  has  been  fully  exercised,  "  and  the 
public  thereby  acquire  a  right  to  the  easement, 
to  be  exercised  as  long  as  they  please." 

Kimball  v.  Rockland,  71  Me.  140;  Parley  v. 
Chandler,  6  Mass.  454;  Ang.  High.  898,  §  808. 
See  also  State  v.  Inhabs.  of  Kittery,  5  Me.  259. 

Indeed, until  changed  by  a  recent  statute, the 
law  in  this  State  was  that  the  landowner's 
right  to  his  compensation,  as  ascertained  by 
the  proper  tribunal,  was  complete  when  the 
proceedings  for  the  location  of  the  way  were 
closed,  before  any  act  was  done  towards  fit- 
ting the  land  thereby  appropriated  for  use  as 
a  way. 

Kimball  v.  Rockland,  supra. 

The  accuracy  of  a  ruling-  upon  a  point  of 
law  will  not  be  examined  on  exceptions,  when 
'he  special  findings  of  the  jury  upon  the  facts 
nre  such  as  to  render  the  ruling  immaterial. 

Webber  v.  Read,  65  Me.  565. 

To  authorize  a  court  to  sustain  exceptions 
it  must  affirmatively  appear  that  the  party 
excepting  was  aggrieved  by  the  rulings  to 
which  exceptions  were  taken. 

State  v.  Pike.  65  Me.  Ill;  Soule  v.  Window, 
«6  Me.  451;  KUpatrick  v.  Hall,  67  Me.  648; 
Boothby  v.  Woodman,  66  Me.  887;  Decker  v. 
Somerset  Mut.  F.  Ins.  Co.  66  Me.  406. 

Mr.  C.  A.  Harrington,  also  for  defend- 
ants. 

Peters,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

Only  one  question  in  this  case  needs  to  be 
discussed,  the  findings  of  the  jury  having 
disposed  of  all  others.  And  that  question 
must  be  determined  against  the  plaintiff, 
even  accepting  the  interpretation  of  the  facts  as 
claimed  by  him.  Let  it  be  admitted  that  the 
case  finds  that  in  1804  a  town  road  was  laid 
wc. 


out  three  rods  wide,  the  centre  line  of  which 
was  the  southerly  boundary  of  plaintiff's  land ; 
that  he  built  a  fence  on  his  side  of  the  road 
and  on  his  line;  that  there  was  also,  at  the 
same  time,  a  fence  on  the  other  side  of  the 
road,  the  located  road  being  three  rods  in 
width  between  fences;  that  the  same  fences 
have  been  continued  on  the  same  lines  ever 
since  they  were  built;  that  in  1846  the  county 
commissioners  laid  out  the  road  anew  over  the 
old  location,  but  widening  it  on  each  aide  a 
half  rod,  thereby  making  it  a  four-rods  road 
instead  of  three;  and  that  a  half  rod  in  width 
of  the  located  road  on  each  side  has  been  within 
the  fences  of  the  coterminous  proprietors  for 
thirty-seven  years,  the  fences  having  existed 
more  than  forty  years. 

The  plaintiff  invokes  certain  statutory  pro- 
visions as  sustaining  his  claim.  Rev.  Stat, 
chap.  18,  86,  95.  One  section  provides 
that  a  highway  which  has  been  duly  laid  out 
shall  be  considered  as  discontinued  unless  ac- 
tually opened  within  six  years  from  the  time 
allowed  therefor.  The  other  provides  that  a 
fence  which  has  continued  in  the  same  place 
on  a  road  for  forty  years  will  be  justified  in  re- 
maining thereon, — shall  indicate  conclusively 
the  true  line  of  the  road. 

It  would  seem  to  be  a  strange  result  if  a  forty- 
years  continuance  of  a  fence  is  to  dictate  the  line 
of  a  road  laid  out  less  than  forty  years  ago. 
Such  cannot  be  the  policy  or  the  implication 
of  the  statute.  The  widened  road  became  a 
new  road.  Plaintiff's  fence  did  not  exist  on 
this  road  before  1846,  because  that  was  the  be- 
ginning of  this  road's  existence.  Prior  to  that 
time  the  fence  was  upon  another  road, — a  road 
of  other  dimensions.  It  is  to  be  presumed  that, 
when  the  road  was,. widened  in  1846,  the 

[>laintiff  received  damages  for  so  much  of  his 
and  as  was  taken,  including  compensation  for 
the  expense  which  a  removal  of  his  fence 
would  impose  upon  him.  Suppose  the  fence 
had  been  maintained  for  a  full  forty  years 

?rior  to  the  proceedings  of  1846.  Would  that 
act  have  prevented  the  widening?  Or  sup- 
pose the  forty  years  had  expired  in  a  week  af- 
ter the  latter  proceedings.  Would  the  public 
right  be  lost  if  the  fence  were  allowed  to  con- 
tinue for  a  week?  The  principle  would  be  the 
same  whether  the  time  be  a  week  or  many 
years. 

But  the  new  road  or  new  part  of  it  has  never 
been  opened,  it  is  argued.  The  statutory  re- 
quirement about  opening  a  road,  from  the  na- 
ture of  things,  would  not  literally  apply  to  a 
case  like  this, — would  have  an  application  dif- 
ferent from  what  it  has  where  an  entirely  new 
road  is  to  be  constructed.  There  was  no  need 
of  any  opening  more  than  to  use  the  general 
road.  There  was  no  occasion  for  making  the 
traveled  path  wider  than  it  was.  Using  any 
part  of  the  three  rods  was  in  effect  using  the 
four  rods.  Opening  a  part  opened  all:  using 
a  part  was  using  all.  The  principal  road  was 
already  opened;  the  incident  went  with  it 
The  public  took  the  plaintiffs  land,  paid  for 
it,  and  the  moment  the  traveler  passed  over  the 
usual  traveled  track  afterwards,  the  new  road 
— all  of  the  road — became  dedicated  to  the  pub- 
lic use.  But  the  fences  were  not  removed  with- 
in the  six  years,  it  is  replied.  The  town  nei- 
ther builds  nor  maintains  fences.   The  owner 
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should  have  removed  them.  The  officers  of 
the  town  attempt  to  remove  them  to  prevent  a 
forty  years  user,  and  are  sued  for  it  In  this  ac- 
tion. The  case  relied  on  by  the  plaintiff,  State  v. 
lnhabs.  of  Cornville,  48  Me.  427,  does  not  aid  his 
argument.  In  that  case  the  addition  was  in 
length,  and  not  iu  width,  of  road, — was  an  ex- 
tension of  new  road.  The  case  of  Baker  v. 
Runnel*,  3  Fairf.  285,  is  much  more  like  the 
case  at  bar,  ami  strongly  opposes  the  plain- 
tiff's propositions. 
FZrct.pt <  <mx  »  rrnttled. 

Danforth,   Virgin,   Libbey,  Foster, 

aud  Haskell,  J  J,,  concurred. 


James  W.  TUFTS 
v. 

Alonzo  SYLVESTER. 

The  seller's  right  of  stoppage  in  tran- 
situ could  not  be  defeated,  after  the  in- 
solvent purchaser  had  himself  refused 
to  receive  the  goods  in  order  that  the  sel- 
ler might  reclaim  them,  by  the  accept- 
ance of  the  goods  from  the  carrier  by 
the  insolvency  messenger,  before  the 
appointment  of  the assignee. 

(Franklin  Decided  March  1.  1887.) 

rp  ROVER  by  the  seller  of  merchandise  against 
L  the  messenger  in  insolvency.  Defendant 
defaulted. 
'The  opinion  Mates  the  facts. 
Mr,  S.  Clifford  Belcher,  for  plaintiff: 
An  insolvent  consignee  may,  before  he  re- 
ceives the  goods,  disagree  to  the  consignment; 
and  the  assent  of  the  consignor  shall  be  pre- 
sumed, unless  in  a  reasonable  time  he  declares 
his  dissent  or  neglect  to  give  notice  of  his  as- 
»-nt. 

1  Benj.  Sales.  4th  Am.  ed.  §§  490,  500,  501, 
and  notes;  l  Benj.  Sales,  Corbin's  Notes,  §§ 
782-785,  and  notes  to,  x;  Lane  v.  Jackson,  5 
M  us.  IfiK.  Hi-j;  Grout  \.  Hill,  70  Mass.  861, 
3KH,  367  ;  SeholfiM  v.  Bell,  14  Mass.  89. 

The  interest  and  act  of  vendor  are  sufficient 
proof  of  his  concurrence. 

Seed  v.  Lord,  66  Me.  680  ;  29  Am.  Dec.  892, 
note. 

If  the  contract  was  not  rescinded,  there  was 
a  seasonable  exercise  of  the  right  of  stoppage 
in  transitu;  for  delivery  to  messenger  in  in- 
solvency does  not  end  the  transit. 

Harris  v.  i'mtt,  17  N.  Y.  249;  Sutro  v.  Hoile, 
2  Neb.  1 86. 

Mr.  H,  L.  Whitcomb,  for  defendant: 

Inasmuch  as  the  right  of  stoppage  in  transitu 
can  be  exercised  only  in  case  of  the  insolvency 
of  the  veudee,  it  follows  that  the  vendee  can 
never  exercise  that  right,  because  such  an  act 
would  amount  to  an  unwarrantable  preference 
la  favor  of  the  vendor  over  the  other  creditors 
of  the  insolvent,  who  have  an  equal  right  to 
the  goods  as  assets. 

Nmte  v.  Ball,  2  JEast,  117;  Barnes  v.  Fret- 
land,  6  T.  R,  81 ;  Bai-tnam  v.  Farebrother,  4 
Bine.  579;  Story,  Sales,  §  824. 

The  right  of  stoppage  must  be  exercised  be- 
fore the  rights  of  any  third  parties  intervene 
(Story,  Sales,  |  324,  and  cases  cited  in  note; 
Benj.  Sales,  Bennett's  ed.  §  500);  and  notice 
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must  be  given  to  the  party  who  actual] 
the  goods  in  possession  at  the  time  (Benj. ! 
§  1279;  Story,  Sales,  §  825). 

The  purchaser  having  become  an  inso 
and  the  messenger  being  vested  with  i 
rights,  the  delivery  to  the  messenger,  oi 
the  store  of  Wards,  put  an  end  to  the  irar 
and  determined  the  right  of  stoppage. 

Benj.  Sales.  §  1275. 

The  case  of  Grout  v.  HOI,  4  Gray.  861 
no  parallel  to  this.  But  in  the  note  to  Ha 
Judson,  29  Am.  Dec.  377,  892,  the  reporl 
speaking  of  Grout  v.  Hill,  and  other  kii 
cases,  says:  "  Perhaps,  however,  this  is, 
properly  speaking,  rescission  of  the  contr 
the  vendor  assents  to  the  refusal  by  ret 
the  goods;"  and  cites  Slurtevant  v.  Oner, 
Y.  588. 

Peters,  Ch.  J. ,  delivered  the  opinion 
court: 

The  plaintiff  sold  a  bill  of  goods 
shipped  at  Boston  to  the  buyer  at  Fannin 
in  this  State.  The  buyer,  becoming  insc 
after  the  purchase,  countermanded  the  ( 
but  not  in  season  to  stop  the  goods.  E 
the  goods  came,  he  had  gone  into  insolv 
and  a  messenger  had  taken  possession  < 
property.  An  express  company  bringin 
goods  tendered  them  to  the  buyer,  who  re 
to  receive  them;  but  the  messenger  ace 
the  goods  from  the  carrier,  paying  his  ch 
thereon.  After  this,  but  before  an  ass 
was  appointed,  the  seller  made  a  demand 
both  the  carrier  and  the  messenger,  att 
ing  to  reclaim  his  goods.  The  question, 
these  facts,  is  whether  the  goods  were  st 
ably  stopped  in  transitu  to  preserve  the  | 
tiffs  lien  thereon.  We  think  they  were, 
right  of  stoppage  in  transitu  is  favored  I 
law. 

It  is  clear  that  the  goods  did  not  go  int 
buyer's  possession .  He  refused  to  receive  I 
He  had  a  moral  and  a  legal  right  to  d 
Such  an  act  is  commended  by  jurist; 
judges.  He  in  this  way  makes  reparatio 
confiding  vendor.  "He  may  refuse  to 
possession,"  says  Mr.  Benjamin,  "and 
leave  unimpaired  the  right  of  stoppage  in 
situ,  unless  the  vender  be  anticipated  ii 
ting  possession  by  the  assignees  of  the  bt 
Benj.  Sales,  §  858.  In  Grout  v.  HOI,  4  < 
861,  Shaw,  Ch.  J.,  says:  "  Where  a  pure 
of  goods  on  credit  finds  that  he  shall  n 
able  to  pay  for  them,  and  gives  notice  tt 
to  the  vendor,  and  leaves  the  goods  in  th 
session  of  any  person  when  they  arrivi 
the  use  of  the  vendor,  and  the  vendor,  on 
notice,  expressly  or  tacitly  assents  to  it,  i 
good  stoppage  in  transitu,  although  the 
ruptcy  of  the  vendee  intervene."  See 
case  at  p.  869;  1  Pars.  Cont.*596,  and  cai 

The  decision  of  the  case,  then,  turns 
the  question  whether  the  messenger  coul 
cept  the  goods  and  terminate  the  lien  o 
vendor.  We  do  not  find  any  authority  f 
A  bankruptcy  messenger  acts  in  a  passb 
pacity;  is  entrusted  wfih  no  discretionary 
era;  acts  under  mandate  of  court,  or  doe 
tain  things  particularly  prescribed  by  th' 
which  creates  the  office;  is  mostly  a  keep 
defender  of  property;  a  custodian  until  a 
signee  comes;  and  he  can  neither  add  to  noi 
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from  the  bankrupt's  estate.  He  is  to  take  pos- 
sesion of  the  "estate"  of  the  insolvent.  These 
goods  had  not  become  a  part  of  the  estate.  He 
was  not  at  liberty  to  affirm  or  to  disaffirm  any 
act  of  the  insolvent.  The  law  imposes  on 
him  no  such  responsibility.  Chancellor  Kent 
says  that  the  transit  is  not  ended  while  the 
goods  are  in  the  hands  of  the  carrier  or  mid- 
dleman. A  messenger  has  no  greater  author- 
ity, ex  officio,  than  a  middleman,  excepting  as 
the  insolvent  law  expressly  prescribes.  In 
HilHard's  Bankruptcy,  p.  101,  the  office  of  a 
messenger  is  likened  to  that  of  sheriff  under  a 
writ;  he  becomes  merely  the  recipient  of  prop- 
erty. The  title  of  the  assignee,  when  ap- 
pointed, dates  back  of  the  appointment  of  a 
messenger.  Until  appointment  of  assignee,  the 
bankrupt  himself  is  a  proper  person  to  tender 
money  for  the  redemption  of  lands  sold  for 
taxes.  Hampton  v.  Route,  22  Wall.  288  [89  U. 
8.  bk.  22,  L.  ed.  755];  Stevens  v.  Palmer,  12 
Met.  484.  The  case  cited  by  the  plaintiff, 
Gala  v.  Hoik,  2  Neb.  188,  supports  his  con- 
tention. 
Defendant  defaulted. 

Walton,  Virgin,  Libbejr,  Emery,  and 
Haskell,  J  J.,  concurred. 
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BIDDEFORD  SAVINGS  BANK 
v. 

Mary  E.  M.  MOSHER,   and  Mutual  Life 
Ins.  Co..  Trustee. 

1.  A  plea,  in  abatement  to  a  trustee  writ, 
based  upon  the  fact  that  the  alleged 
trustee  was  not  a  resident  of  the 
county,  is  bad  if  it  does  not  allege 
the  nonreaidence  at  the  time  of  the 
commencement  of  the  action. 

2.  It  is  not  sufficient  in  such  plea  to  al- 
lege that  the  trustee  was  not  a  resi- 
dent at  the  time  of  the  service  of  the 
writ 

(York  Decided  March  6. 1867.) 

|N  exceptions  by  the  plaintiff  to  the  over 
ruling  of  the  plaintiff's  demurrer  to  de~ 
fendant's  plea  in  abatement.  Sustained. 

The  plea  in  abatement  alleged  that  the  Mu- 
tual Life  Insurance  Company  ''at  the  time  of 
the  service  of  said  writ  *  *  *  had  no  estab- 
lished or  usual  place  of  business  at  Biddeford, 
within  the  county  of  York,  as  alleged  in  said 
writ."  etc. 
The  case  Is  stated  in  the  opinion. 
Mr.  R.  P.  Tapley,  for  plaintiff: 
The  plea  should  be  such  as  to  preclude  all 
presumption,  inference,  or  argument  against 
the  party  pleading;  and  should  contain  such 
accuracy  as  is  not  liable  to  the  most  subtle 
and  scrupulous  objection,  and  which  excludes 
all  such  supposable  matter  as,  if  alleged  on 
the  other  side,  would  defeat  the  plea. 

Bumham  v.  Howard,  81  Me.  589;  Adams  v. 
Hodsdon,  88  Me.  225;  Tweed  v.  Libbey,  87  Me. 
49;  GeteheU  v.  Boyd,  44  Me.  482;  Bellamy  v. 
Oliver,  85  Me.  108. 

It  will  be  noted  that  the  plea  is  a  plea  in 
abatement,  and  is  subject  to  the  critical  exam- 
ination and  exactness  in  form  and  allegation 
that  requires  it  to  be  certain  to  every  intent. 
MB.  K.  e.  r.,  v.  iv.  2 


1  Chitty,  PI.  457;  Severy  v.  Nye,  58  Me.  248; 
Burnham  v.  Howard,  supra. 

These  cases  also  hold  that  defects,  whether 
of  form  or  of  substance,  are  reached  by  gen- 
eral demurrer. 

Adams  v.  Hodtdon;  Severy  v.  Nye;  and  Bel- 
lamy v.  Oliver,  supra. 

This  action  was  commenced  April  14,  1888. 
A  suit  is  commenced  when  the  writ  is  actually 
made  with  intention  of  service. 

Rev.  Stat  chap.  81.  §  95. 

A  writ  is  presumed  to  be  made  when  It  pur- 
ports to  be  dated. 

Sargent  v.  Hampden,  88  Me.  581. 

It  is  nowhere  alleged  that  on  April  14, 1886,— 
the  time  when  the  action  was  commenced, — the 
trustee  did  not  have  an  established  or  usual 
place  of  business  at  Biddeford,  in  the  county 
of  York. 

Mr.  Edwin  Stone,  also  for  plaintiff. 
Messrs.  H.  A  W.  J.  Knowlton,  for  de- 
fendant: 

The  question  raised  by  the  pleadings  is  the 
sufficiency  of  the  plea  in  abatement. 

Rev.  Stat.  chap.  86,  §  5,  provides  that  when 
a  foreign  corporation  is  summoned  as  trustee, 
the  suit  shall  be  brought  and  the  writ  made 
returnable  in  a  county  where  the,  corporation 
"has  an  established  or  usual  place  of  business, 
held  its  last  annual  meeting,  or  usually  holds 
its  meetings." 

The  statute  prescribes  in  what  county  the 
writ  shall  be  returned;  if  returned  elsewhere 
it  is  abatable. 

Greenwood  v.  Hales,  6  Greenl.  405;  Scudder 
v.  Davis,  88  Me.  576;  Jacobs  v.  Mellon,  14  Mass. 
188. 

The  plea  is  proper  in  form;  free  from  du- 
plicity; contains  but  one  matter  sufficient  to 
answer  plaintiff's  writ,  being  to  the  jurisdic- 
tion; shows  what  court  has  jurisdiction;  and 
contains  the  proper  affidavit. 

Hooper  v.  Jellison,  22  Pick.  250;  Atwoodv. 
Higgins,  76  Me.  428. 

By  demurring,  plaintiff  admits  the  statement 
in  the  plea  that  trustee  has  no  residence — as  de- 
fined in  Rev.  Stat.  chap.  86,  §  5— in  York 
County. 

The  plea  is  filed  by  the  proper  party.  Any 
defendant  may  file  a  plea  in  abatement  in  such 
suits. 

Scudder  v.  Davis,  supra;  Mansur  v.  Coffin, 
54  Me.  814. 

The  plea  filed  is  not  a  plea  to  the  jurisdic- 
tion, but  a  plea  in  abatement  to  the  writ. 
Pleas  to  the  jurisdiction  are  not  pleas  in  abate- 
ment at  all,  but  constitute  a  class  of  pleas 
which  must  be  pleaded  in  order  of  time  before 
pleas  in  abatement,  properly  so  called,  can  be 
pleaded;  exactly  the  same  as  pleas  in  abate- 
ment must  be  pleaded  in  order  of  time  before 
pleas  in  bar. 

1  Chitty,  PI.  441, 9th  Am.  ed.  Plea  to  the  juris- 
diction; 446,  Abatement;  Carlisle  v.  Weston,  21 
Pick.  587  ;  8  Chitty,  PL  894.  Plea  to  jurisdic- 
tion; 896,  Plea  in  abatement. 

Pleas  to  the  jurisdiction  are  dilatory  pleas; 
not  technically  pleas  in  abatement. 

Gould,  PI.  211,  215,  chap.  5;  216;  Stephens, 
PI.  46. 

The  objection  is  that  the  writ  is  sued  out  in 
the  wrong  county.  This  is  an  objection  to 
the  writ,  and  not  to  the  jurisdiction,  and  must 
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be  pleaded  in  abatement  to  the  writ;  therefore 
the  plea  may  be  signed  by  attorney. 

Hastings  v.  Bolton,  1  Allen,  529;  Webb  v. 
Ooddard,  46  Me.  507-509 ;  Cleveland  v. 
Welsh,  4  Mass.  591;  Demuth  v.  Cutler,  50  Me. 
398. 

The  old  common  law  required  coverture, 
the  same  as  jurisdiction,  to  be  pleaded  by  the 
person;  it  could  not  be  pleaded  by  attorney. 
The  court  sustained  the  plea  in  Atwood  v.  Htg- 
gins,  76  Me.  438. 

Haskell,  J.,  delivered  the  opinion  of  the 
court: 

The  writ  describes  the  plaintiff  and  defend- 
ant to  be  residents  of  York  County,  where  the 
writ  is  returnable,  and  the  only  trustee  as  a 
corporation  doing  business  by  its  agents  in 
York  and  Cumberland  counties  respectively. 

The  defendant  seasonably  interposed  a  plea 
in  abatement  of  the  writ,  because  the  only 
trustee,  at  the  time  of  the  service  of  the  writ 
upon  its  alleged  agent,  was  not  a  resident  of 
the  county  of  York,  but  was  then  a  resident  of 
the  county  of  Cumberland. 

Pleas  in  abatement  must  be  certain  to  every 
intent.  Bellamy  v.  Oliver,  65  Me.  108;  Get- 
eheU  v.  Boyd,  44  Me.  483;  Tweed  v.  Libbey,  87 
Me.  49;  Adams  v.  Hodsdon,  88  Me.  335;  Burn- 
ham  v.  Howard,  81  Me.  569.  Rev.  Stat  chap. 
86,  §  5,  provides  that  "if  all  the  trustees  live 
in  the  same  county,  the  action  shall  be  brought 
there;  and  an  action  not  so  brought  is  abat- 
able (Scudder  v.  Davis,  83  Me.  576),even  though 
plaintiff  discontinues  as  to  trustee  upon  the 
entry  of  the  action  in  court.  Greenwood  v. 
Fates,  6  Me.  405.  "When  a  court  once  ac- 
quires jurisdiction  over  a  cause,  it  cannot  be 
devested  of  it  by  a  change  in  residence  of  any 
of  the  parties.".  Dorr  v.  Davis,  76  Me.  801. 

The  plea  interposed  does  not  aver  that  the 
only  trustee  was  not  a  resident  of  York  County 
when  the  action  was  "brought."  For  all  that 
is  said  in  the  plea,  the  trustee  may  have  re- 
sided in  York  County  when  the  action  was 
brought,  and  removed  before  the  writ  was 
served;  and  in  such  case  the  action  would  not 
be  abatable  for  that  cause.  An  action  is 
brought  when  the  writ  is  sued  out  with  an  in- 
tention of  service.  Rev.  Stat.  chap.  81.  §  95; 
Johnson  v.  FarweU,  7  Me.  870;  Haskell  v. 
Brevier,  11  Me.  358.  The  date  of  writ  is  pre- 
sumed to  be  the  time  when  the  action  is 
brought.  Johnson  v.  Smith,  3  Burr.  950; 
Bronson  v.  Earl,  17  Johns.  65;  Johnson  v. 
FarweU,  supra.  "A  writ  may  be  considered 
as  purchased  at  any  moment  of  the  day  of  its 
date  which  will  most  accord  with  the  truth 
and  justice  of  case."  Badger  v.  Phinney,  15 
Mass.  859;  O'NeH  v.  Bailey,  68  Me.  439. 

Exceptions  and  demurrer  sustained.  Plea  ad- 
judged bad.    Defendant  to  answer  over. 

Peters,  Ch.  J.,  Walton,  Virgin,  Lib- 
bey, and  Foster,  JJ.,  concurred. 


Frank  LORD 
v. 

Charles  F.  COLLINS. 

When  animals  are  sold  by  an  officer  on 
a  judgment  to  enforce  a  lien  claim  for 
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keeping,  and  the  proceeds  in  exc 
the  judgment  are  paid  into  cour 
judgment  creditor  cannot,  by ; 

cess  in  equity,  recover  from  that 
pay  for  keeping  the  animals  fro 
date  of  his  original  petition  to  ei 
bis  lien  to  the  time  of  sale. 

(Somerset  Decided  March  3, 1887.) 

ON  exceptions  by  plaintiff  to  the  ml 
the  court  in  sustaining  a  demurrer 
bill.  Overruled. 

The  bill  sets  out  that  the  com  plain; 
covered  a  lien  judgment  against  three 
of  defendant  for  $198.40;  that  the  a 
were  sold  by  the  officer,  and  the  excess  n 
from  the  sale,  over  and  above  the  jud) 
was  $116.80.  which  the  officer  deposited 
court  according  to  the  provisions  of  tl 
ute;  that  the  complainant  has  a  furthi 
upon  the  animals  for  their  keeping  frc 
date  of  his  former  petition  to  date  o 
amounting  to  $95,  and  he  prays  that  h 
be  paid  this  latter  sum  and  costs  froi 
fund  of  $116.30. 
Mr.  Thomas  H.  B.  Pierce,  for  pli 
Our  bill  is  brought  under  Rev.  Stat. 
77,  art.  10,  §  6.  The  point  urged  by  c 
in  the  court  below  was  that  the  lien  proce 
were  illegal  because  the  remedy  had  to 
pealed.  Hence  the  money  was  not 
bands  of  the  court,  but  in  the  hands 
clerk  as  a  private  individual,  and  he  i 
have  been  made  a  party;  conceding  Id  e 
terms,  as  I  understood  his  words,  that 
law  or  remedy  was  not  repealed  by  the 
1876,  then  it  was  lawfully  in  the  hands 
court,  and  the  bill  was  a  proper  reme 
understood  the  reason  upon  which  the  c 
rer  was  sustained  to  be  that,  in  proce 
under  this  statute,  a  third  person  must  to 
a  party,  under  the  decision  in  Dom 
Portland  &  0.  B.  B.  Co.  73  Me.  667,  ii 
to  maintain  a  bill; — that  the  clerk  w 
made  a  party,  hence  the  bill  was  demu 
I  assume,  for  the  purpose  of  arguin 
question,  that  the  lien  proceedings  were 
— that  the  money  claimed  was  legally 
hands  of  the  court  and  subject  to  its  on 
is  property  not  exempt  from  attachm 
seizure,  but  so  situated  in  the  possession 
court  that  it  cannot  be  come  at  to  be  at 
or  seized.  Defendant  is  out  of  the  jurist 
of  the  court,  and  as  there  is  no  other  pit 
complainant  can  have  no  remedy  again 
personally  or  in  rem,  because  of  the  sit 
of  the  thing.  His  sole  remedy  is  in  eq 
have  the  fund  applied  to  the  payment 
debt.  The  court  has  it, — not  the  clet 
sonally.  The  court  cannot  or  need  not 
before  itself.  It  can  protect  its  rights, 
direct  the  disposition  of  what  it  holds 
possession.  Now,  to  say,  in  a  case  of  thi 
when  there  can  reasonably  be  no  third 
but  the  court  itself, — which  is  the  eqt 
trustee, — that,  because  the  court  is  not  i 
party,  the  complainant  is  without  any  r 
the  use  of  the  power  of  the  court  in  bis  1 
is,  to  say  the  least,  unjust. 
Mr.  D.  D.  Stewart,  for  defendant: 
"Courts  of  equity."  said  Shepley,  /.,  I 
ster  v.  Clark,  35  Me.  814,  "are  not  tri 
for  the  collection  of  debts,  and  yet  they 
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aid  to  enable  creditors  to  obtain  payment 
i  their  legal  remedies  have  proved  to  be 
tquate.  It  is  only  by  the  exhibition  of 
facts  as  show  that  these  have  been  ex- 
ted  that  their  jurisdiction  attaches."  No 
n  is  given  and:  none  is  perceived  why  the 
tiff  cannot  bring  his  action  at  common 
lpon  the  contract  which  he  says  was  an 
!88  one,— the  price  of  keeping  the  colts  be- 
xpressly  agreed  upon  between  the  parties, 
i  recover  his  judgment  therefor,  exactly 
ime  as  if  he  held  a  written  agreement  or 
efendant's  note  of  hand  for  the  amount, 
a  he  obtains  such  judgment,  mm  constat 
le  may  not  be  able  to  collect  his  judgment 
other  property  of  the  defendant. 
us  v.  Oreen,  1  Wall.  880  (68  C.  8.  bk.  17, 
I.  553). 

d  it  would  seem  that  the  recovery  of  a 
ment  at  common  law,  and  a  return  of 
bona  upon  an  execution  issued  upon  such 
nent,  are  indispensable  prerequisites,  ac- 
Dg  to  all  the  authorities,  for  the  founda- 
>f  a  bill  in  equity  to  reach  property  not 
wise  attachable. 

biter  v.  WUhey.  25  Me.  326;  CasvxU  v. 
sff,  28  Me.  232. 

is  court  has  already  substantially  refused 

itain  any  such  bill. 

'd  v.  Coil*™,  76  Me.  448. 

iters,  Ch.  J.,  delivered  the  opinion  of  the 

view  that  can  be  taken  of  this  case  on  its 
8  makes  the  bill  maintainable, 
s  professedly  a  bill  in  the  nature  of  an 
able  trustee  process,  brought  under  Rev. 
chap.  77,  art.  10,  §  6.   It  has  been  de- 

that,  in  such  a  proceeding,  there  must 
me  third  party  summoned  in,— an  equita- 
ustee.  If  it  were  not  for  this  necessity, 
tors  might  too  much  embarrass  debtors 
e  obtaining  execution  against  them, 
st  the  policy  of  the  law.  DonneU  v.  Port- 
&0.R.R.  Co.  78  Me.  567. 
this  case  there  is  no  third  party, — no 
able  trustee;  and  from  the  facts  alleged 

0  not  see  how  there  can  be  any.  If  the 
were  made  such  party,  evidently  he 

1  not  be  holden.  He  has  been  acting 
ly  as  the  hand  of  the  court,  and  not  for 
slf.  He  should  not  be  subjected  to  the 
ind  expense  of  a  litigation.  Nor  does  it 
»  that  he  would  be  holden  even  if  acting 

individual  capacity  merely.  We  have 
ial  notice,  from  another  case  before  us, 
i  person  other  than  the  respondent  claims 
a  mortgage  owner  of  the  animals  which 
sold.  Even  if  the  respondent's  posses - 
rf  the  property  might  have  invested  him 
the  authority  to  create  a  lien  on  the  ani- 
for  their  keeping,  that  lien  cannot  sub- 
pon  the  funds  in  question.  Lord  v.  Col- 
76  Me.  448. 

is  impossible  to  make  the  court  itself  a 
'  by  its  being  an  official  depository  of  the 
.  The  statute  relied  on  as  furnishing  a 
dy  cannot  possibly  accomplish  such  a 
'„  and  was  never  intended  to. 
ie  result  of  the  matter  simply  is,  that  the 
;  has  in  its  official  possession  an  amount 
oney  which  can  be  surrendered  only  when 
ourt  is  satisfied,  upon  proper  process  af- 


fecting proper  parties,  who  the  true  owner 
may  be.  Upon  no  facts  indicated  in  the  case 
can  this  complainant  obtain  it.  The  complain- 
ant probably  missed  his  own  interests  in  pro- 
curing a  sale  of  the  property  before  it*  full 
value  was  absorbed  by  the  lien;  or  in  selling 
more  of  it  than  was  necessary  to  protect  him- 
self at  the  time  of  the  mile.— more  in  value 
than  the  amount  of  his  lien. 
Exception*  overruled. 

Walton*  Danforth.  Emery.  Foster, 
and  Haskell,  JJ.,  concurred. 


Benjamin  M.  ROYAL 

v. 

Cyrus  CHANDLER 

The  declarations  of  a  deceased  gran- 
tor in  relation  to  his  title  are  not  made 
admissible  in  favor  of  the  grantee  by 
the  fact  that  his  declarations  on  a  prior 
occasion  in  disparaiceinetit  of  his  title 
were  given  in  evidence  against  the 
grantee. 

(Androscoirgln  Decided  March  ft,  1887.) 

ON  exceptions  by  the  defendant.  Sustained. 
The  opinion  stales  the  case. 
Messrs.  N.  &  J.  A.  Morrill,  far  defendant. 
Messrs.  John  P.  Swasey,  and  Richard 
Dresser,  for  plaintiff, 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This,  a  real  action,  involves  the  location  of 
line  between  the  plaintiff's  and  defendant's 
premises. 

A  person  now  deceased,  who  was  once  an 
owner  in  plaintiff's  land,  white  an  owner  and 
upon  the  land,  made  declarations  respecting 
the  line,  favorable  to  the  defendant's  claim. 
These  admissions  in  disparagement  of  his  own 
title  were  properly  proved  at  the  trial  bv  the 
defendant.  To  detract  from  the  force  of  this 
evidence,  the  plaintiff  whs  allowed  to  prove 
later  and  contradictory  statements  made  by 
the  same  person  under  other  circumstances, 
when  he  was  not  upon  the  land.  The  last  dec- 
larations were  not  admitted  as  original,  pri- 
mary evidence,  but  to  contradict  the  first  dec- 
larations. What  the  former  owner  said  for 
himself  was  admitted  to  impeach  what  he  had 
previously  said  against  h  i  mself .  The  1  ast  dec- 
larations were  not  admissibly.  It  was  not  a 
legal  contradiction.    It  whs  unsworn  evidence. 

The  fallacy  of  the  idea  of  allowing  the  testi- 
mony to  be  received  consists  in  looking  upon 
the  former  owner  as  a  witness  in  the  cause. 
The  first  declarations  were  made  by  him  while 
standing  in  a  condition  the  same  as  if  a  party 
to  the  present  suit.  His  admissions  against 
his  own  title  were  of  the  same  quality  of  evi- 
dence as  if  spoken  by  the  plaintiff  himself.  If 
a  man's  conversation  in  his  favor  be  admitted 
against  what  he  has  said  against  his  interest, 
then  he  would  certainly  be  allowed  to  corrob- 
orate one  statement  by  oottriststtt  statements 
made  at  other  times,  and  no  limit  could  be 
fixed  in  respect  to  such  evidence.  Opening 
the  door  so  widely  would  lead  to  mischievous 
results. 
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The  question  involved  in  the  ruling  does  not 
appear  to  have  received  attention  in  our  own 
State.  It  baa  been  several  times  considered  in 
Massachusetts,  and  is  there,  in  each  instance, 
disposed  of  unfavorably  to  the  plaintiff  here. 
The  case  of  Baxter  v.  Knowles,  12  Allen,  114, 
meets  the  point  exactly,  where  it  is  said:  "The 
declarations  of  the  defendant's  testator  from 
whom  he  claimed  title  were  not  made  admissi- 
ble in  his  favor  by  the  fact  that  his  declara- 
tions at  other  times  were  given  in  evidence  by 
the  plaintiff  as  admissions."  Pickeringv.  Rey- 
nolds, 119  Mass.  Ill,  1b  also  precisely  in  point. 

Exceptions  sustained. 

Walton,  Virgin,  Libbey,  and  Emery, 

J  J.,  concurred. 


Henry  F.  FARNHAM 
v. 

Horace  F.  DAVIS  and  Dwelling-house. 

1.  Under  the  statute  of  Maine  the  lien  of 
a  materialman  on  buildings  and  lot  can 
only  be  enforced  by  suit  against  the  con- 
tracting party. 

2.  Where  a  portion  of  the  material  is 
furnished  on  the  promise  of  one  per- 
son, and  the  remainder  on  the  promise 
of  another,  the  lien  for  the  first  portion 
can  not  be  enforced  by  a  suit  against 
the  latter  person. 

(Cumberland  Decided  March  10. 1887.) 

ON  report.    Judgment  for  defendant. 
The  case  and  material  facts  are  stated  in 
the  opinion. 

Messrs.  Symonds'&  Libby,  for  plaintiff: 
This  is  a  case  of  a  definite  lien  and  "for  a 
particular  work,"  within  the  decision  of  Baker 
v.  Fessenden,  71  Me.  292. 
'  Under  the  Act  of  1879,  which  enlarges  ma- 
terially the  rights  of  lien  claimants,  "judg- 
ment may  be  rendered  against  the  defendant 
and  the  property  covered  by  the  lien,  or  against 
either,  for  so  much  as  is  found  due  by  virtue 
of  the  lien. "  The  intent  of  the  statute  is  clear, 
and  it  should  be  liberally  construed. 

It  authorizes  a  judgment  against  the  prop- 
erty alone,  unsupported  by  a  judgment  in 
personam  against  anyone,  and  the  contractor 
need  not  be  a  party.  If  the  contractor  was  a 
'  necessary  party,  a  judgment  in  personam  would 
always  be  obtained. 

A  lien  judgment  need  not  be  strictly  a  judg- 
ment in  rem  against  the  whole  world.  It  must 
respect  prior  mortgagees'  rights,  if  such  exist,  as 
has  been  held  by  the  court  In  Morse  v.  Dole,  73 
Me.  851. 

An  action  to  enforce  a  mechanics'  lien  is 
"essentially  a  suit  in  equity,"  as  declared  by 
Mr.  Justice  Field  in  Davis  v.  Alvord,  94  U.  B. 
546  (Bk.  24,  L.  ed.  288),  and  he  further  says 
that  statutes  giving  such  liens  are  "  to  be  lib- 
erally construed." 

It  is  well  known,  as  it  is  apparent  upon  ex- 
amination, that  the  Act  of  1879,  chap.  186 
(Rev.  Stat.  chap.  91,  44,  45),  was  passed  to 
remedy  the  defects  which  previous  decisions, 
especially  Byard  v.  Parker,  65  Me.  577,  had 
shown  to  exist  in  the  process  for  enforcing 
liens  on  buildings. 
898 


Rev.  Stat.  chap.  91,  §  44,  provides  for  nol 
to  the  owner,  and  the  mode  in  which  he  u 
be  made  a  party,  where  he  is  not  the  defend 
in  the  action,  or  does  not  voluntarily  appei 

Section  45  of  the  same  chapter  manifes 
from  its  terms,  refers  to  cases  in  which 
owner  is  the  defendant,  as  well  as  to  the  c 
of  cases  mentioned  in  the  previous  section. 

If  the  defendant  is  not  holden  personally 
the  whole  debt,  we  are  entitled  to  a  perac 
judgment  against  him  to  the  extent  of  his  ] 
sonal  liability,  and  a  lien  judgment  agaiDst 
property,  which  will  be  valid  against  all 
interest  in  the  property,  and  against  all  ot 
interest  therein,  which  is  not  such  as  by 
to  take  precedence  over  plaintiff's  lien. 

Phill.  Mech.  Liens,  S§  320,  895,  897,  i 
447,  449,  458. 

If  the  court,  however,  still  holds,  in  i 
of  the  statute,  that  it  is  not  sufficient  to  m 
the  "owner"  a  party  to  the  suit,  but  that  a  ( 
eral  notice  must  be  given,  then  we  ask  that 
case  may  be  remitted  to  the  court  at  nisi  p. 
to  give  such  notice,  as  was  done  in  Sheridat 
Ireland,  61  Me.  486. 

Messrs.  Woodman  tc  Thompson,  for 
fendant: 

The  two  claims  for  liens  are  wholly  si 
rate  and  distinct;  each  must  stand  on  its  t 
merits, — neither  can  derive  life  or  validity  fi 
the  other.  They  call  for  two  distinct 
separate  suits,  one  against  Chase  asdefendi 
and  the  other  against  the  present  defend) 
Davis. 

The  latter  claim— that  for  materials 
nished  Davis  on  his  own  order — is  cut  off 
the  tender. 

Rev.  Stat.  chap.  91,  §  48. 

The  former— that  for  materials  sold  Chat 
December,  1884 — has  been  lost  by  nonenfo 
ment.  The  last  item  was  purchased  Decen 
29,  1884,  and  consequently  the  last  day 
which  the  plaintiff  could  record  his  lien  in 
town  clerk's  office  was  January  28,  1885, 
the  last  day  for  him  to  bring  suit  was  Hi 
29.  1885.  But  plaintiff  did  not  record  bis 
until  August  6,  1885,  and  did  not  bring 
until  September  15. 1885.  Consequently  pi 
tiff's  claim  for  a  lien  became  wholly  lost 
forfeited  January  29,  1885:  and,  having  1 
once  lost,  cannot  be  revived,  being  a  statu' 
right  stricti Juris. 

Frost  v.  Ildey,  64  Me.  345. 

The  case  falls  within  the  rule  laid  dowi 
Hayford  v.  Cunningham,  72  Me.  128,  w! 
the  "four  days  after  the  work  is  completed, 
the  case  of  lien  claims  against  a  vessel, 
held  to  run  from  the  date  of  the  cessatioi 
labor  consequent  upon  the  failure  of  theoi 
of  the  vessel,  and  not  from  the  final  con 
tion  of  the  repairs  over  a  year  later. 

See,  'too,  dictum  of  Peters,  J.,  in  8ker 
v.  Ireland,  66  Me.  65,  70. 

This  point  has  been  the  subject  of  adjui 
tion  in  this  court  in  the  case  of  log  dri' 
lien  on  logs, — Oliver*.  Woodman,  66 Me.  fi 
where  it  was  held  that  the  person  emplo 
the  laborer  was  a  necessary  party  to  the 
and  that  it  could  not  be  maintained  agmins 
owner  of  the  logs  directly. 

So.  too,  in  the  case  of  a  suit  to  enforce  a 
against  a  vessel. 

Anus  v.  SwU,  88  Me.  479. 
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Jmery,  J.,  delivered  the  opinion  of  the 
irt: 

rbe  evidence  and  the  admissions  establish 
i  following  facts:  One  Chase  made  a  con- 
ct  with  the  defendant  to  furnish  the  labor 
1  materials  in  the  construction  of  defend- 
'8  house.  Chase  procured  of  the  plaintiff 
tain  material,  which  he  put  into  the  con- 
nction  of  the  house  under  his  contract, 
is  material  was  sold  to  Chase  upon  his  credit, 
;  with  knowledge  of  whose  house  it  was  in- 
ded  for.  It  was  so  furnished  Chase  forsaid 
tptruction  December  16. 1884.  The  contract 
ween  Chase  and  the  defendant  wan  after- 
rd  cancelled,  and  subsequently,  in  May  and 
y,  1886,  the  defendant,  upon  his  own  credit, 
-chased  of  the  plaintiff  other  material  for 
construction  of  the  bouse.  The  plaintiff 
d  the  proper  lien  claim  August  6,  1885,  and 
;an  his  suit  by  attachment  September  15, 
15,  to  recover  of  the  defendant,  and  to  en- 
ce  a  lien  for  all  the  material, 
rbere  was  a  sufficient  tender  for  the  second 
of  material,— that  purchased  by  the  defend- 
in  person, — followed  by  the  timely  pay- 
nt  of  the  money  into  the  court;  hence  we 
re  only  to  consider  the  first  bill  of  material, 
hat  purchased  by  Chase,  the  contractor,  De- 
nber  16.  1884. 

The  evidence  does  not  satisfy  us  that 
)  defendant  was  an  original  promisor  for 
.t  bill.  That  material  was  not  furnished 
on  his  credit  If  he  did  afterward  promise 
see  it  paid,  it  was  a  collateral  verbal  prom- 
,  not  enforcible.  We  think  the  evidence 
is  not  warrant  any  personal  judgment 
iinst  the  defendant. 

I.  Should  there  be  a  judgment  against  the 
use?  To  obtain  such  a  judgment  for  ma- 
ial  so  furnished,  the  plaintiff  should  have 
id  his  lien  claim  within  thirty  days  after  he 
ised  to  furnish  material,  and!  have  attached 
»  house  within  ninety  days  after  the  last  ma- 
la) furnished  by  him.  Rev.  Stat.  chap.  91, 
82,  34.  If  this  bill  of  December  16,  1884, 
•re  the  only  material  furnished  by  the  plain- 
I  for  this  house,  then  of  course  his  lien  was 
it  long  before  he  moved  to  enforce  it  In  May 
[lowing,  however,  he  began  again  to  furnish 
iterial  for  the  house,  and  this  time  his  last 
rnishing  was  within  thirty  days  before  filing 
e  lien  claim,  and  within  ninety  days  before 
e  attachment 

Here  were  two  distinct  periods  of  furnishing 
iterial;  one  began  and  ended  in  December; 
e  other  began  in  May  and  ended  in  July, 
ley  were  distinct  transactions  under  distinct 
d  different  contracts.  The  first  was  under 
contract  with  Chase.  The  last  was  under  a 
n tract  with  the  defendant.  Each  bill  was  a 
parate  cause  of  action,  to  be  enforced  in  a 
parate  suit  against  a  different  person.  The 
n  for  each  was  a  separate  lien,  to  be  se pa- 
lely enforced.  Our  statute,  so  far  as  liens  on 
lildings  are  concerned,  does  not  provide  for 
process  in  rem,  regardless  of  any  personal 
feodant  or  any  contract.  There  must  be  a 
it  against  the  party  promising,  upon  which 
e  property  benefited  may  be  attached.  The 
ntract,  whether  express  or  implied,  is  the 
-incipaL  The  lien  is  the  incident.  The  lien 
ust  be  enforced  along  with  the  contract, 
hen  a  lien  arising  from  one  contract  has  been 


dissolved,  it  cannot  be  restored  by  tacking  on 
a  new  lien  arising  under  a  new  contract.  Phill. 
Mech.  Liens,  §  824,  and  cases  cited;  Amet  v. 
Swett,  88  Me.  479;  Frott  v.  IUiey,  54  Me.  845; 
Oliver  v.  Woodman,  66  Me.  59. 

The  plaintiff  urges  that,  however  it  may 
have  been  under  former  statutes,  there  may 
now,  under  chap.  91,  §45,  be  a  judgment 
against  the  property  alone,  without  any  against 
the  defendant.  There  may  be  cases  where  judg- 
ment should  not  be  rendered  against  the  de 
fendant  personally,  for  the  reason  of  his  dis- 
charge in  insolvency,  or  for  some  other  reason, 
although  his  promise  is  established.  In  such 
case  the  judgment  may  be  against  the  property 
alone.  This  statute,  however,  does  not  change 
the  nature  of  the  lien  as  an  incident  of  the 
contract.  It  does  not  dispense  with  a  suit 
against  the  contracting  party.  It  does  not  au- 
thorize a  suit  directly  against  the  owner  of  the 

Froperty,  if  he  was  not  the  contracting  party, 
f  no  contract,  express  or  implied,  is  proved 
against  the  defendant,  the  suit  must  fail,  and 
the  annexed  lien  falls  with  it. 
Judgment  for  defendant. 
Peters,  Gh.  J.,  Walton,  Virgin,  Lib- 
bey,  and  Haskell,  JJ.,  concurred? 


Aaron  B.  CHAPMAN  et  at. 
v. 

COUNTY  COMMISSIONERS. 

1.  While  the  county  commissioners  must 
make  their  report  of  laying  out  a 
way  at  their  next  regular  term  after 
the  hearing,  they  are  not  required  to  do 
so  on  the  first  day  of  the  term.  Their 
report  may  be  filed  on  any  day  of  the  ' 
term. 

2.  The  county  commissioners  are  a 
court  which  is  not  dissolved  by  one 
member  going  out  and  a  new  member 
coming  in. 

8.  The  proceedings  of  the  county  com- 
missioners in  laying  out  a  way  are 
not  rendered  invalid  by  the  fact  that 
an  outgoing  commissioner  acted,  up 
to  the  time  of  an  adjudication,  in  favor 
of  laying  out  the  road,  and  his  succes- 
sor acted  in  completing  the  proceed* 
ings  to  a  finality. 

4.  On  the  hearing  of  a  petition  for  certi- 
orari against  the  county  commis- 
sioners, the  oath  of  the  respondents 
in  matters  officially  known  to  them  is 
as  good  as  a  record  to  supply  mere 
deficiencies. 

(York  Decided  March  8,  1887.) 

PETITION  for  certiorari  to  review  proceed- 
ings laying  out  a  public  road.  Denied. 
The  opinion  states  the  material  facts. 
Mr.  R.  P.  Tapley,  for  plaintiffs: 
The  action  of  the  uew  commissioner  infuses 
into  the  judgment  an  illegal  and  foreign  ele- 
ment: viz.,  the  judgment  of  a  stranger;  and 
this  vitiates  the  whole  judgment. 

The  introduction  of  this  foreign  element  is 
not  unlike  a  stranger  acting  with  a  grand  jury. 
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Id  such  case  it  is  held  the  indictment  found  is 
void,  although  twelve  and  more  of  the  persons 
legally  qualified  concurred  in  the  finding. 
Commonwealth  v.  Parker,  2  Pick.  560,  and 
cases  cited. 

The  petitioners  were  in  fact  cut  off  from  ap- 
pealing at  the  October  session,  by  the  suspen- 
sion of  action;  and  as  soon  as  the  certificate 
was  filed  the  proceedings  were  closed;  so  they 
have  been  prevented  from  making  an  appeal, 
and  compelled  to  submit  to  the  action  and  judg- 
ment of  a  person  who  did  not  hear  them.  In 
the  case  of  Inhabt.  of  Windham,  82  Me.  452, 
Shepley.  Ch.  J.,  persons  injured  have  a  right 
to  the  same  available  length  of  time  to  make 
their  applications  as  if  no  appeal  had  been 
taken. 

The  case  of  Inhabt.  of  Levant  v.  Penobscot 
County,  67  Me.  429,  does  not.  it  seems  to  me, 
hold  that  matters  which  should  appear  of  rec- 
ord can  be  proved  by  evidence  aliunde.  It  spe- 
cifically declares  that  "if  the  original  record  be 
defective  it  may  be  amended  by  the  tribunal, 
in  accordance  with  the  facts,  at  any  regular 
session." 

No  evidence  aliunde  is  received  except  upon 
the  question  of  discretionary  action,  and  when 
necessary  to  show  what  certain  rulings  com- 
plained of  were  founded  upon. 

Mr.  L.  S.  Moore,  for  respondents: 

"Certiorari  can  only  be  issued  for  the  relief 
of  some  injured  party.  It  lies  only  to  correct 
errors  in  law;  and  when  the  record  contains  no 
error  the  writ  cannot  be  issued." 

80  Me.  851;  81  Me.  578;  82  Me.  450;  86  Me. 
74;  65  Me.  160;  67  Me.  429. 

The  record  and  answer  of  the  commissioners 
are  before  the  court,  and  from  the  record  and 
answer  alone  must  the  question  of  issuing  the 
writ  be  determined. 

Inhabt.  of  Levant  v.  Penobscot  County,  67  Me. 
429. 

Would  the  death  or  resignation  of  Boody 
the  day  after  the  adjudication  have  affected  the 
judgment?  Could  the  termination  of  his  term 
by  operation  of  law  do  more?  The  functions 
of  the  court  are  full,  complete,  and  continuous. 
The  same  law  that  retired  Boody  installed 
Pease,  not  as  an  individual,  but  as  a  member, 
an  integral  part  of  the  tribunal  itself,  whose 
judgments  previously  rendered  be  must  carry 
into  effect;  there  can  be  no  interruption,  no 
interregnum. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Can  a  county  commissioner  act  with  his  as- 
sociates in  receiving  a  petition,  ordering  notice 
upon  it,  taking  a  view  under  it,  adjudicating 
in  favor  of  a  road  asked  for  by  the  petition, 
and  his  successor  in  the  office  act  afterwards 
in  his  place  in  completing  the  proceedings  to 
a  finality,  and  the  record  be  legal?  This  in- 
quiry might  perhaps  be  avoided  in  the  case  be- 
fore us,  by  force  of  the  fact  that  two  other 
commissioners,  a  quorum  of  the  board,  con- 
curred in  the  steps  taken  throughout,  thus  ren- 
dering their  action  valid.  But  as  the  same 
question  may  occur  at  most  any  time  again, 
from  the  present  election  law  requiring  com- 
missioners to  be  chosen  singly  in  consecutive 
years,  instead  of  all  of  them  in  the  same  year, 
we  are  disposed  to  put  the  question  at  rest  at 
400 


this  opportunity.  We  see  no  irregularii 
such  proceedings. 

The  board  is  a  court;  and  the  court  I 
dissolved  by  one  commissioner  going  out 
another  coming  in.  It  continues  to  b 
same  court,  though  its  personality  be  chai 
One  commissioner  participates  in  the  « 
Questions  arising  in  the  proceedings,  and  I 
decide  them.  Those  questions  are  the: 
posed  of.  We  see  no  need  of  going  ovei 
ground  again,  any  more  than  in  any  > 
court  where  one  judge  at  one  term  seti 
preliminary  question,  and  another  judge  t 
other  term  tries  the  case  in  its  subse* 
stages.  Of  course,  the  first  action  must 
its  nature  separable  from  the  later  acts. 

Counsel  for  the  petitioners  contend  tb« 
record  does  not  show  specifically  what  pi 
the  proceedings  each  commissioner  partici 
in,  and  that  it  must  appear  from  the  re 
and  cannot  be  supplied  by  the  answer  o 
respondents.  His  point  is  that  the  adji 
tion  that  the  road  is  demanded  by  public 
venience  and  necessity  is  merely  a  legal 
elusion, — not  a  fact. — and  that  legal  co 
sions  can  appear  only  of  record.  We  th: 
to  be  a  fact  that  an  adjudication  was  i 
and  that  what  the  adjudication  was  wou 
a  fact.   Its  legal  effect  would  be  another  t 

But  we  also  think  the  doctrine  of  the  c 
Inhabs.  of  Levant  v.  Penobscot  County,  6' 
429,  does  not  admit  of  so  illiberal  an  intt 
tation  as  counsel  puts  on  it.  On  the  be 
of  a  petition,  the  oath  of  the  responden 
matters  officially  known  to  them,  is  as 
as  a  record,  to  supply  mere  deficiencies, 
inference  is  that  they  would  amend  thei 
ord,  which  they  could  do,  in  accordance 
their  sworn  statement;  and,  as  that  is  re g 
as  certain  which  can  be  made  certain,  tb 
ord,  for  the  purposes  of  the  hearing, is  reg 
with  the  same  effect  as  if  it  were  araendi 
cordingly.  If  the  court  should  suspect 
sion  or  prevarication,  it  could  no  dou 
quire  further  answer,  or  that  an  ami 
record  be  produced  for  Us  examination, 
missioners  do  not  keep  exact  journals 
minor  and  preliminary  proceedings,  and 
rely  upon  covering  all  necessary  points 
they  file  their  report  at'length.  It  wool 
be  expedient  to  view  county  commissi* 
records  with  as  much  circumspection  as  i 
be  rulable  in  criminal  and  even  in  some 
matters.  The  rules  prescribed  in  Inha 
Levant  v.  Penobscot  County,  supra,  have 
cellent  practical  influence  in  preventing  u 
and  wearisome  litigations. 

It  is  contended  that  the  commissioners'  i 
was  not  filed  at  the  next  regular  term  aft 
view  was  had,  because  dated  in  June 
the  court  commenced  its  session  in  April, 
the  record  produced  declares  it  to  haveb* 
turned  at  the  regular  April  Term,  and  th 
missioners  swear  to  the  fact.  Counsel  f 
present  petitioners  conceives  the  answer 
equivocal  in  that  respect.  He  could  ha 
quired  a  more  certain  answer,  if  needed, 
objection  cannot  avail. 

It  is  further  objected  that  a  report  can 
filed  at  so  late  a  day  of  a  regular  term  t 
report  was.  That  is  a  matter  to  be  regt 
by  the  rules  of  procedure  of  that  com 
is  hardly  pretended  that  the  filing  must 
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Irst  day  of  their  meeting,  and  no  rule  of 
lan  determine  on  what  day  it  shall  orshall 
ye  done. 

>r  did  the  commissioners  make  any  mistake 
akin?  their  report  to  the  April  Term,  the 
regular  session  after  the  hearing.  Other 
'  statutes  may  have  been  susceptible  of 
!  uncertainty  on  this  point;  the  present 
te  is  clear. 

tere  are  no  merits  in  the  case  requiring  our 
etionary  intervention  to  defeat  the  con- 
flated road.  The  question  has  run  the 
tlet  of  the  commissioners,  of  a  committee 
jpeal.  and  of  this  court  at  nisiprius.  All 
ble  means  of  opposition  have  been  ex- 
ed  to  prevent  the  road. 
titxon  denied. 

alton,  Virgin*  Libbey,  Emery,  and 
hell,  J  J.,  concurred. 


A.SONIC  TEMPLE  ASSOCIATION 
v. 

Arnold  HARRIS. 

le  right  to  pollute  a  stream  may  be 

quired  by  prescription. 

here  one  has  acquired  a  right  to  use 

latural  stream  as  a  covered  drain,  that 

;ht  is  not  taken  away,  though  it 

iy  be  curtailed,  by  the  act  of  the  mu- 

upal  authorities  in  diverting  the 

ain. 

te  burdens  or  inconveniences  of  the 
rner  through  "whose  land  the  drain 
as  cannot  be  increased  by  any  di- 
rsion  or  change;  and  the  prescriptive 
ght  is  to  be  exercised  only  so  far  as 
will  not  affect  more  injuriously  the 
ner  of  the  servient  estate, 
le  abuse  of  a  prescriptive  right 
es  not  create  a  forfeiture  of  the 
•ht.  A  person  aggrieved  by  such 
use  may  sue  for  damages;  or  pro- 
ed  by  indictment;  or— the  most  fit- 
ig  remedy— move  in  equity  for  an  in- 
action. 

aggrieved  persons  would  not  be  jus- 
led  in  entirely  cutting  off  a  drain 
lich  the  encroaching  party  had  some 
fht  to  use:  and  an  attempt  to  do  so  is 
strainable  by  injunction. 

(Waldo  Decided  March  7,  1887.) 

jL  in  equity  to  restrain  the  defendant 
rom  obstructing  a  drain.    Bill  sustained. 
ie  facts  are  stated  in  the  opinion. 
'■sirs.  Wm.  H.  Fogler,  and  R.  F.  Dun- 
for  complainant : 

ro  maintain  the  right  to  a  watercourse  or 
k  it  must  be  made  to  appear  that  the  wa- 
sually  flows  in  a  certain  direction,  and  by 
ular  channel  with  banks  or  sides.  It  need 
low  continuously;  it  may  be  dry  at  times." 
<hley  v.  Wolcott,  11  Cush.  195. 
To  constitute  a  watercourse,  the  size  of  the 
•m  is  not  important;  it  may  be  very  small, 
the  flow  of  water  need  not  be  constant." 
tther  v.  Winnisitnmet  Co.  9  Cush.  174. 
also  Morrison  v.  Bueksport  d>  B.  R.  R.  Co. 
te.356. 


The  riparian  owners  upon  a  natural  stream 
are  entitled  to  the  natural  flow  of  the  stream, 
and  to  use  the  water  of  the  stream  for  all  rea- 
sonable purposes,  including  that  of  drainage. 

Gould,  Waters,  §§  204,  210;  Ashley  v.  Ash- 
ley, 6  Cush.  70. 

Such  rights  of  riparian  owners  do  not  de- 
pend upon  user  or  presumed  grant,  but  exist 
jure  naturcB  as  part  of  the  land;  they  are  rights 
incident  to  the  ownership  of  the  land.  They 
are  not  mere  easements. 

Gould,  Waters,  §  204;  Ang.  Watercourses, 
8  128. 

One  may  acquire  an  easement  to  discharge 
water  upon  the  land  of  another,  whether  in  a 
pure  or  noxious  state,  by  an  artificial  channel 
or  by  a  pipe  (Washb.  Real  Prop.  07;  Murchie 
v.  Gates,  78  Me.  800);  and  such  easement  may 
be  acquired  by  prescription  (Ang.  Water- 
courses, §  200  et  seq.;  Murchie  v.Oates,  supra). 

If  it  has  no  longer  the  character  of  a  stream, 
and  is  to  be  regarded  as  a  sewer,  the  city 
would  have  a  qualified  right  to  abandon  it  or 
discontinue.  To  avail  itself  of  the  right  to. 
abandon  or  discontinue,  it  must  leave  the  ad- 
joiuing  owners  in  no  worse  condition  than 
they  would  be  in  if  no  sewer  or  drain  had  been 
built. 

Gould,  Waters,  §  270. 

It  is  true  that  the  workmen,  in  order  to  lay 
the  foundation  of  the  temple,  temporarily 
stopped  the  flow  of  water.  They  had  the  right 
so  to  do. 

Ang.  Watercourses,  §  115. 

An  estoppel  in  pais  may  be  defined  as  an  in- 
disputable admission  arising  from  the  circum- 
stance that  the  party  claiming  the  benefit  of 
it  has,  in  good  faith  on  his  part,  been  induced 
by  the  voluntary,  intelligent  action  of  the 
party  against  whom  it  is  alleged,  to  change  his 
position. 

Bigelow,  Estop.  869. 

It  is  because  a  party  stands  silently  by  and 
sees  an  injurious  and  unwarrantable  act  done 
to  his  property,  that  he  is  regarded  as  tacitly 
acquiescing  in  the  propriety  of  such  act. 

Id.  §  509. 

If  the  owner  of  an  estate  stand  by  and  see 
another  expend  money  upon  an  adjoining  es- 
tate, the  latter  relying  upon  an  existing  right 
of  easement  in  the  other  estate,  without  which 
such  expenditure  would  be  useless,  and  does 
not  interpose  to  prevent  the  work,  he  will  not 
be  permitted  to  interrupt  the  enjoyment  of 
such  easement. 

Id.  §  512. 

The  authority  of  the  court  to  grant  the  relief 
prayed  for  is  well  settled. 
Story.  Eq.  Jur.  §  927. 

Riparian  owners  of  a  private  stream  will  be 
protected  by  injunction  from  violation  of  their 
rights. 

High,  Inj.  §  556.  8ee  Ang.  Watercourses, 
§  444  et  seq. 

It  may  be  stated,  as  a  general  rule,  that 
where  an  easement  or  servitude  is  annexed  or 
pertains  to  a  private  estate,  either  by  grant, 
covenant,  or  prescription,  any  encroachment 
upon  its  quiet  enjoyment  and  exercise  will  be 
prevented  by  injunction. 

High,  Inj.  545. 

Mr.  George  E.  Johnson,  for  respondent: 
When  the  object  for  which  an  easement  is 

40t">  I 
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created  no  longer  exists,  the  easement  is  at  an 
end. 

Washb.  Easem.  700;  1  Add.  Torts,  160, 161. 

The  same  rule  applies  in  this  case  as  to  a 
right  of  way.  A  way  by  necessity  is  commen- 
surate only  with  the  existence  of  such  neces- 
sity; so  that  when  the  necessity  ceases  the 
right  of  way  also  ceases. 
Id.  16S;  Ang.  Watercourses, 6th  ed.§§  165,166. 

If  the  act  which  prevents  the  servitude  be  in- 
compatible with  the  nature  or  exercise  of  it. 
and  be  by  the  party  to  whom  the  servitude  is 
due,  it  is  sufficient  to  extinguish  it;  and  if  it  be 
extinguished  for  a  moment,  it  is  gone  forever. 

Id.  §  247. 

Where  a  right  is  suspended  by  the  act  of 
God,  as  by  the  drying  up  of  the  spring,  it  will 
revive  again  if  the  spring  chance  to  flow ;  but 
if  it  be  suspended  by  the  act  of  the  party,  as 
by  building  a  house  or  wall,  it  would  not  be 
restored,  even  though  the  obstacle  should  be 
removed  bv  a  stroke  from  heaven. 

Id.  g  248. 

.  If  the  owner  of  an  easement,  by  permanent 
erections,  obstruct  and  render  it  useless,  the 
easement  is  extinguished,  especially  in  favor 
of  a  bona  fide  purchaser. 
16  Wend.  581. 

This  watercourse  was  built  for  the  purpose 
of  carrying  off  the  surplus  water  which  accu- 
mulated above  High  Street,  and  was  so  used 
until  complainant  stopped  the  flow  of  water  in 
1878,  and  connected  eight  waterclosets  and 
several  sink  pi  pes  therewith,  thus  increasing 
the  burden  upon  the  servient  estate.  Either  of 
these  acts  of  complainant  would  destroy  its 
right  to  the  use  of  this  sewer.  First,  it  de- 
stroyed the  sewer  itself;  secondly,  it  has  ap 

Sropriated  that  part  remaining  for  a  radically 
ifferent  purpose  from  that  for  which  it  was 
originally  designed. 

Washb.  Easem.  641, 75, 176,  700;  2  Washb. 
Real  Prop.  3d  ed.  842. 

In  Steere  v.  Tiffany,  18  R.  I.  568,  "  where  a 
way  had  been  laid  out  for  the  common  use  of 
lots  bounded  on  it,  and  A,  the  owner  of  one 
of  these  lots,  had  appropriated  to  his  own  use 
the  part  of  the  way  opposite  his  lot,  it  was 
held  that  A  had  abandoned  his  easement,  and 
could  not  maintain  an  action  against  the  own- 
er of  another  of  the  lots  for  obstructing  the 
way." 

To  authorize  an  injunction  there  should  be 
not  only  a  clear  and  palpable  violation  of  the 
plaintiff's  rights,  but  the  rights  themselves 
should  be  certain,  and  such  as  are  capable  of 
being  ascertained  and  measured. 

Olmsted  v.  Loomu,  6  Barb.  152. 

Complainant  had  no  legal  right  to  connect 
its  pipes  with  this  sewer,  even  if  it  should  be 
held  tbat  it  is  a  public  sewer. 

Rev.  Stat.  chap.  16. 

The  sewer  extending  down  Spring  Street  has 
been  substituted  by  the  city  for  this  old  one; 
and  that  is  the  one  which  complainant  should 
connect  pipes  with. 

DoUiffv.  Boston  dM.  R.  R.  68  Me.  177. 

Peters,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  threatened  to  obstruct  a 
drain  running  through  his  land  from  the  com- 
plainant's premises  downward  into  Belfast  Bay. 
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The  evidence  shows  that  the  route  traveled  by 
the  drain  was  an  ancient  natural  brook,  in  for- 
mer times  carrying  a  considerable  volume  of 
water,  during  the  wet  seasons  of  the  year, 
through  the  city  of  Belfast  into  the  sea;  tbat 
for  many  years  the  city  has  supported  an  un- 
derground or  covered  drain  in  place  of  the 
brook,  extending  through  the  brook  its  whole 
length  from  an  upper  part  of  the  city  to  the  bay; 
and  that  this  drain  has  served  to  carry  off  waste 
and  foul  materials  from  shops,  stores,  and 
houses  situated  upon  it  The  complainant 
owns  a  large  block,  lately  erected,  containing 
stores,  offices,  and  halls  fitted  with  waterclosets, 
the  contributions  from  which,  together  with  a 
large  volume  of  water  collected  in  cisterns  for 
flashing  purposes,  are  emptied  into  this  drain. 

The  respondent  justifies  his  threatened  vio- 
lence upon  the  drain,  upon  the  ground,  as  be 
alleges,  that,  while  the  complainant's  building 
was  in  process  of  erection,  the  municipal  offi- 
cers of  the  city  diverted  the  drain  at  a  point 
immediately  above  the  building,  carrying  it 
around  the  land  of  both  the  complainant  and 
the  respondent,  and  connecting  the  new  link 
with  the  old  drain  below  them;  tbeeffect  being 
to  lessen  the  water-power  of  the  water  coarse, 
although  increasing  its  burdens;  and  in  conse- 
quence thereof  bringing  upon  the  respondents 
premises  odors  which  render  such  altered  and 
increased  use  of  the  drain  a  nuisance  to  him. 

The  complainant  denies  such  assertions. 
While  admitting  the  diversion,  it  disdains  all 
responsibility  of  it,  and  contends  that,  as  mat- 
ter of  fact,  more  water  goes  into  the  drain,  in 
proportion  to  the  waste  and  filth  passing 
through  it,  than  before  the  diversion.  It  fur- 
ther claims  that,  besides  a  natural  right  of  us- 
ing the  original  watercourse,  it  has  acquired, 
in  common  with  others,  an  easement  for  a  more 
extended  enjoyment,  by  long-continued  user. 
Its  position  is  that,  as  a  part  of  the  public,  it 
was  entitled  to  have  maintained  over  the  re- 
spondent's land  an  underground  closely-covered 
drain,  from  which  no  odors  would  be  emitted, 
and  no  annoyance  felt  by  the  respondent.  If  bt 
had  not  wrongfully,  in  an  improper  manner, 
opened  the  drain  on  his  land  for  his  own  pur- 
poses. The  complainant  does  not  regard  the 
proof  as  establishing  much  of  a  nuisance,  if 
any. 

The  evidence  of  the  case  is  not  of  a  very 
definite  character,  in  all  respects.  It  is  enonjra, 
for  present  purposes,  upon  which  to  predicate 
some  legal  propositions  for  the  guidance  of  the  -\ 
parties,  if  the  legal  controversy  be  continued 
between  tbem.   It  does  not  with  certainty  an- . 
pear  when  and  how  the  drain  became  a  co»»  i 
ered  drain  on  respondent's  premises,  nor  how  j 
tightly  it  has  been  heretofore  maintained  then 
and  elsewhere.   It  does  not  appear  that  aay 
drain  has  been  laid  out  under  statutory  author- ' 
ity,  though  it  seems  that  the  city  has  for  a" 
period  exercised  care  over  it,  and  perhaps 
it.   Evidently  the  waters  of  the  brook  for 
than  half  a  century  have  only  been  useful 
carrying  off  waste  of  various  kinds. 

Whether  the  complainant  is  to  be  affected 
the  act  of  the  city  in  causing  a  diversion, 
if  so,  to  what  extent,  depends  on  circum 
ces.   It  is  not  directly  answerable  for  the 
It  is  not  to  be  cut  off  below  because  cut 
above.    Its  own  hand  has  not  done  it  It  hi 
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■al  right  to  use  the  original  brook— the 
ral  watercourse.  No  one  can  prevent  the 
:ise  of  that  right.  Ashley  v.  Ashley,  6 
.  70.  Nor  can  the  complainant's  greater 
aent  than  the  natural  right  be  thus  taken 
it;  and  it  is  evident  enough  that  it  had  an 
aent  in  the  brook  or  drain,  acquired  by 

II,  it  is  our  opinion  that  the  respondent 
d  not  suffer  any  injury  by  the  change, 
lurdens  and  inconveniences  should  not  he 
ased  thereby,  any  more  than  the  com- 
ant's  should.  The  complainant  is  entitled 
e  the  drain,  in  its  changed  condition,  pre- 
'  to  an  extent  which  will  not  inflict  more 
pance  or  injury  upon  the  defendant  than 
as  legally  obliged  to  endure  before  the 
je.  The  respondent  is  not  to  be  a  loser, 
gainer,  by  the  change.  The  change  can- 
da  to  the  burdens  of  easement  upon  his 
or  lessen  the  legal  burdens  already  rest- 
pon  it  The  respondent's  burdens  should 
e  augmented,  to  his  injury,  either  by  the 
quences  of  the  act  of  the  city,  or  of  the 
lainant,  or  of  the  acts  of  the  city  and 
lainant  combined. 

i  are  using  the  drain  to  no  greater  extent 
says  the  complainant,  than  we  were  be- 
-than  we  ever  did.  The  answer  is,  But 
former  use  and  enjoyment  of  the  drain 

only  relative,  dependent,  conditional. 
b  a  right  to  send  down  your  share  of  the 
tomed  pollution,  provided  water  came 
above  interfused  with  it.  Suppose  the 
ad  blocked  up  the  drain  just  below  the 
adent'8  land,— could  the  complainant  be 
tted  to  fill  the  watercourse  with  foulings 
its  buildings,  to  the  injury  of  the  respon- 
In  principle. '  whete  is  the  difference 
ler  the  obstruction  is  made  above  or  be- 
if  it  renders  the  drain  a  nuisance?  It 
•arily  follows  that,  if  the  city  has  cut  off 
iral  watercourse  or  an  acquired  easement 
the  complainant,  the  city  would  be  an- 
ble  to  it  for  any  hurtful  consequences,  un- 
le  change  was  assented  to  by  it:  and  then 
t  as  affecting  it  would  be  damnum  abs- 
juria;  and  there  is  evidence  iu  the  case 
:  did  assent  to  the  change,  and  that  it 
nduced  the  city  to  make  the  change. 
>n  the  facts  presented  certain  proposi- 
ire  derivable,  in  addition  to  those  already 

and  growing  out  of  them,  which  may 
it  explain  the  relative  rights  of  the 

re  is  no  doubt  that  the  right  to  pollute  a 
l  to  a  greater  extent  than  is  permissible 
imon  right  may  be  acquired  by  prcscrip- 

Gould,  Waters,  §  845,  and  cases  in  note. 

need  not  define  a  prescriptive  easement, 
•lain  how  one  may  be  acquired. 
ie  complainant  has  a  prescriptive  right 
intain,  or  to  have  maintained  for  its  bene- 
close  underground  drain  across  the  re- 
ent's  land,  it  may  continue  using  it  to  any 
.  which  will  not  affect  the  respondent 
njuriously  than  when  heretofore  used  as 
i  and  covered  drain.  In  such  case  we 
t  perceive  that  it  would  make  any  differ- 
o  the  respondent  whether  the  amount  of 
ion  passing  through  and  under  his  land 
re  or  less.    We  all  know  that  in  the  large 

and  cities  drains  are  laid  under  houses, 


stores,  and  along  the  streets,  and  are  unobjec- 
tionable as  long  as  properly  constructed  and 
properly  maintained.  In  such  case,  if  the  re- 
spondent uncovers  the  drain  in  order  to  locate 
privies  upon  it,  thereby  creating  a  nuisance  in 
the  neighborhood,  he  must  submit  to  the  con- 
sequences of  his  own  act.  Pew  drains  will  ad- 
mit such  openings  without  the  presence  of  nui- 
sance. Filth  may  be  carried  into  the  channels 
provided  for  it  in  a  manner  more  recommend- 
able.  Of  course,  if  there  be  a  covered  drain, 
those  who  maintain  it  should  keep  it  in  good 
repair. 

If,  on  the  other  hand,  the  complainant  is  not 
entitled  to  maintain  a  close  drain  over  the  re- 
spondent's land,  but  only  a  drain  subject  to 
openings  such  as  the  respondent  made  in  it  for 
private  uses  of  his  own,  then  the  complainant 
would  be  entitled,  as  before  described,  to  no 
use  of  the  drain  that  will  inflict  greater  annoy- 
ance or  injury  than  was  imposed  on  him  by 
such  prescriptive  easement  as  existed  before 
the  diversion.  Gould,  Waters,  §§  842,  844, 
846,  and  cases.  And  in  such  case  it  might 
make  a  difference  to  the  respondent  whether 
the  amount  of  foulings  contributed  by  the  oc- 
cupation of  complainant's  buildings  be  one 
quantity  or  another. 

Under  the  evidence  this  bill  must  be  sustained 
whatever  the  rights  of  the  parties  may  be 
in  any  future  litigation.  In  any  view,  the  com- 
plainant had  a  right  to  use  the  drain  for  some 
purposes,  to  some  extent.  It  has  never  lost  or 
abandoned  such  right.  Even  an  abuse  of  the 
right  does  not  deprive  it  of  it.  Gould,  Waters, 
§848;  Prop,  of  Locks  <fc  Canals  v.  Nashua  <&  L. 
M.  104  Mass.  8.  The  respondent  was  in- 
tent upon  a  total  destruction  of  the  water-pas- 
sage, preventing  any  use  whatever  of  the  drain 
by  complainant.  The  result,  had  he  been  un- 
opposed, would  have  been  a  wanton  blow 
against  both  individual  and  public  privilege. 
The  respondent's  lot  through  which  the  drain 
runs  is  not  of  much  value, [and,  from  its  situ- 
ation, never  can  be,  costing  him  $50  to  obtain 
title  to  it  some  years  ago.  • 

The  respondent  mistook  the  remedy.  If 
aggrieved,  he  can  sue  the  complainant  for  dam- 
ages; or  procure  an  indictment  against  it; 
or, — the  most  fitting  remedy, — can  move  for  an 
Injunction  in  equity, — a  jurisdiction  whose 
door  is  always  open  for  the  reception  of  com- 
plaints and  early  action  on  them.  The  respon- 
dent was  bent  on  a  swifter  remedy  than  equity 
would  accord;  for  equity,  acting  by  injunction, 
withholds  the  blow  in  such  case  until  those  in- 
terested can  make  preparation  for  both  private 
and  the  public  needs.  Boston  Rolling  Mills  v. 
Cambridge,  117  Mass.  401,  and  citations  there. 

Bill  sustained,  with  costs. 

Walton,  Danforth,  Emery,  Foster, 
and  Haskell,  J  J.,  concurred. 


Lemuel  Q.  TYLER 
v. 

J.  Herbert  CARLISLE. 

1.  When  a  lender  of  money  intends  that 
it  shall  be  used  by  the  borrower  in 
gambling,  and  it  is  so  used,  he  can- 
not recover  it  of  the  borrower;  but 
mere  knowledge  of  the  borrower's  pur- 
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pose  will  not  prevent  recovery,  if  the 

lender  did  not  participate  in  the  illegal 
act. 

2.  If  the  lender  participates  in  the  pur- 
poses of  the  borrower,  even  then  he 
may  recover  the  money  of  the  bor- 
rower if  demanded  before  it  has  been 
actually  used. 

8.  In  minor  offenses  the  locus  pcenitent- 
iss  continues  until  the  execution  of 
the  illegal  act. 

(Penobscot  Decided  March  1, 1887.) 

ON  exceptions  by  the  plaintiff.  Overruled. 
The  facta  are  stated  in  the  opinion. 
Mr.  C.  E.  Littlefleld.  for  plaintiff: 
Rev.  Stat.  chap.  125.  §  10,  furnishes  no 
justification  for  the  ruling  complained  of.  The 
necessary  implication  arising  from  this  statute 
is  that  money  loaned  at  the  time  and  place 
may  be  recovered.   The  statutes  are  not  to  be 
extended  by  construction.    They  are  to  be 
strictly  construed. 

Abbott  v.  Wood,  22  Me.  546;  Commonwealth 
v.  Worcester  &  N.  R.  R.  124  Mass.  588;  Cleave- 
land  v.  Norton,  6  Cush.  888. 

It  has  therefore  been  held  that  a  similar 
statute  did  not  affect  the  loan  itself,  but  that 
the  money  might  be  recovered. 
Peek  v.  Briggs,  8  Den.  107. 
We  say  that  the  last  clause  of  the  instruc- 
tion, or  the  last  proposition,  is  clearly  errone- 
ous; that  it  not  only  misled  the  jury,  but  that 
a  careful  analysis  demonstrates  that  it  has  no 
legal  foundation  upon  which  it  can  stand. 
We  think  we  are  able  to  show  that  the  origin 
of  this  language  was  such  as  does  not  justify 
its  application  to  the  case  at  bar,  and  has  been 
carried  down  through  the  authorities  by  rea- 
son of  an  incorrect  apprehension  of  the  ori- 

final  precedent.  The  case  in  68  Maine  relies 
or  authority  upon  Cannan  v.  Bryce,  8  Barn. 
&  Aid.  179;  McKinneli  v.  Robinson,  8  Mees.  & 
W.  484,  and  Tracy  v.  Talmage,  14  N.  Y.  162. 

An  examination  of  the  Maine  case  discloses 
the  fact  that  the  proposition  in  that  case  was 
nothing  but  a  dictum,  as  the  court  there  said: 
"There  is  no  claim  in  this  case  for  money 
lent."  The  same  is  true  of  the  14  N.  Y.  case, 
Cannan  v.  Bryce,  and  McKinneli  v.  Robinson, 
which  were  there  cited  as  authority  for  the 
language.  McKinneli  v.  Robinson  cites  and 
expressly  relies  upon  Cannan  v.  Bryce,  and  a 
statute  of  Geo.  III.,  which  goes  much  farther 
than  our  own  case.  Now  the  case  of  Cannan  v. 
Bryce,  instead  of  being  against  the  case  at 
bar,  makes  a  distinction  that  is  decisive  against 
the  second  proposition. 
Mr.  J.  E.  Hanly,  for  defendant: 
Whoever  gambles  or  bets  on  any  person 
gambling  shall  be  fined  not  less  than  $1,  nor 
more  than  $20,  to  be  recovered,  by  complaint 
or  indictment,  to  the  use  of  the  prosecutor. 
Me.  Rev.  Stat.  chap.  125.  §  2. 
All  notes,  bills,  bonds,  mortgages,  securities, 
or  conveyances  given  in  whole  or  in  part  for 
money  or  goods  won  by  gambling,  or  betting 
on  persons  gambling,  or  given  to  repay  money 
lent  or  advanced  for  gambling  or  betting,  or 
lent  or  advanced  at  the  time  and  place  thereof, 
are  utterly  void,  etc. 

Me.  Rev.  Stat.  chap.  125,  §  10. 
404 


When  money  is  lent,  and  the  borrow 
left  free  to  use  it  as  he  pleases,  mere  k 
ledge  on  the  part  of  the  lender  that  the 
rower  intends  to  use  it  for  an  illegal  pu 
will  not  bar  a  recoverv.  But  it  is  well  si 
that  if  the  money  is  lent  for  the  express 
pose  of  enabling  the  borrower  to  gamble 
it,  a  recovery  cannot  be  had. 

Franklin  Co.  v.  Lewiston  Sav.  Bank,  6i 
47. 

A  contract  for  money  advanced  or  If 
for  speculating  in  stocks  upon  margins  is 

Flagg  v.  Baldwin,  38  N.  J.  Eq.  219;  48 
Rep.  808;  Whitesidet  v.  Hunt,  97  Ind.  li 
Am.  Rep.  441:  Cunningham  v.  Nat.  Ba 
Augusta,  71  Qa.  400:  51  Am.  Rep.  m. 

Peters,  Ch.  J.,  delivered  the  opinio 
the  court: 

The  plaintiff  claims  to  recover  a  su 
money  loaned  by  him  while  the  defet 
was  engaged  in  playing  at  card*.  The  r 
at  the  trial  was  that,  if  the  plaintiff  lea 
money  with  an  express  understanding,  i 
tioo,  and  purpose  that  it  was  to  be 
gamble  with,  and  it  was  so  used,  the  ic 
created  cannot  be  recovered:  but  otherri 
the  plaintiff  had  merely  knowledge  tha 
money  was  to  be  so  used.  Upon  authority 
principle  the  ruling  was  correct. 

Any  different  doctrine  would,  in  mo 
stances,  be  impracticable  and  unjust.  It 
not  follow  that  a  lender  has  a  guilty  pu: 
merely  because  he  knows  or  believes  thi 
borrower  has.  There  may  be  a  visible  lir 
tween  the  motives  of  the  two.  If  it  wer 
so,  men  would  have  great  responsibilitit 
the  motives  and  acts  of  others.  A  person 
loan  money  to  his*friend— to  the  man 
not  to  his  purpose.  He  may  at  the  same 
disapprove  his  purpose.  He  may  not  be 
ing  to  deny  his  friend,  however  much  <. 
proving  his  acts. 

In  order  to  find  the  lender  in  fault,  he 
himself  have  an  intention  that  the  mouey 
be  illegally  used.  There  must  be  a  com 
tion  of  intention  between  lender  and  bom 
— a  union  of  purposes.  The  lender  mu 
some  manner  be  a  confederate  or  partici 
in  the  borrower's  act;  be  himself  impli 
in  it.  He  must  loan  his  money  for  th 
press  purpose  of  promoting  the  illegal  d 
of  the  borrower;  not  intend  merely  to  aer 
accommodate  the  man.  In  support  ol 
view  many  cases  might  be  adduced.  I 

Srominent  ones  will  suffice:  Green  v.  Q 
Cliff.  494;  Oaylord  v.  Soragen.  83  Vt 
HiU  v.  Spear,  50  N.  H.  252;  Beck  v.  Bn 
Denio,  107;  M'Intyre  v.  Parks.  8  Met. 
Banchor  v.  Mantel,  47  Me.  58.  See  68  M 
Nor  was  the  branch  of  the  ruling  v 
that  plaintiff,  even  though  a  participator, 
recover  his  money  back  if  it  had  not  bee 
tually  used  for  illegal  purposes.  In  mic 
fenses  the  locus  panitentia  con  ■  es  wit 
money  has  been  actually  converted  to  th 
gal  use.  The  law  encourages  a  repud  jali 
the  illegal  contract,  even  by  a  guilty  pi 
pator,  as  long  as  it  remains  an  executor 
tract  or  the  illegal  purpose  has  not  been  ] 
operation.  The  lender  can  cease  bis 
criminal  design  and  reclaim  his  money, 
reason  is,"  says  Wharton,  "the  plai 
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i  is  not  to  enforce,  but  to  repudiate  an 
il  contract."  Whart.  Cont.  §  354,  and 
there  cited.  The  object  of  the  law  is  to 
ct  the  public — not  the  parties.  "It  best 
•orts  with  public  policy  to  arrest  the  Hie- 
ransaction  before  it  is  consummated." 
the  court  in  Stacy  v.  Foss,  19  Me.  886. 
Vkite  v.  Franklin  Bank,  22  Pick.  181. 
e  rule  allowing  a  recovery  back  does  not 
'  where  the  lender  knows  that  some  in- 
us  crime  is  to  be  committed  with  the 
8  which  he  furnishes.  It  applies  only 
e  the  minor  offenses  are  involved. 
captions  overruled. 

mforth.  Virgin,  Libbey,  Foster,  and 

kell,  J  J.,  concurred. 


Joseph  TITCOMB 

v. 

NEBUNK  MUTUAL  FIRE  INSUR- 
ANCE CO. 

a  the  dissolution  of  a  mutual  in- 
rance  company,  its  personal  prop- 

;y  remaining  after  the  payment  of 
legal  liabilities  vests  in  the  State. 

(Yortc  Decided  March  14,  1887.) 

report. 

Sill  in  equity  to  dissolve  the  defendant 

ration  and  distribute  its  assets. 

e  case  is  stated  in  the  opinion. 

.  Walter  L.  Dane,  for  plaintiff. 

.  R.  P.  Tapley,  for  surviving  corpora- 

5  provisions  of  the  charter,  the  contract 
surance,  the  by-laws,  and  the  statutes 
ining  to  mutual  insurance  companies  and 
rations,  furnish  all  the  law  of  the  case, 
e  like  this  arose  in  Georgia  in  1884. 
Reporter,  75. 

wr«.  Bourne  As  Son,  for  policy-holders: 
Carlton  v.  Southern  Mut.  Ins.  Co.  72  Qa. 
he  court  holds  "that  a  mutual  insurance 
any  is  based  on  the  idea  that  each  of  the 
ed  becomes  one  of  the  assurers,  and 
by  becomes  Interested  in  the  profits  and 
for  the  losses;  that  such  an  organization 
»ut  a  charter  would  be  governed  by  the 
al  law  regulating  partnerships;  and.  ex- 
18  governed  by  the  charter,  equity  will 
•  the  law  of  partnership  in  respect  to  the 
st  in  and  division  of  profits." 

alton,  J.,  delivered  the  opinion  of  the 

e  Kennebunk  Mutual  Fire  Insurance 
»ny  was  incorporated  in  1856.  It  has 
i  no  policies  since  1877.  In  1884,  its  last 
f  having  expired,  the  company  voted  to 
up  its  affairs,  and  to  do  no  more  busi- 
A  decree  has  been  obtained  eXniriprius 
king  the  corporation,  from  which  no  ap- 
has  been  taken  or  claimed ;  and  the  only 
ion  before  the  law  court  is  to  determine 
shall  be  done  with  the  assets  of  the  com- 
Our  statutes  contain  ample  provisions 
lie  disposition  of  the  assets  of  stock  com- 
s.  Rev.  Stat.  chap.  46,  §§  25-27.  54. 
this  is  a  mutual  company,  and  has  no 


stockholders;  and  the  provisions  cited  do  not 
apply.  According  to  the  old  settled  law  of 
the  land,  says  Chancellor  Kent,  upon  the  civil 
death  of  a  corporation,  when  there  is  no  spe- 
cial statute  to  the  contrary,  all  its  real  estate 
reverts  to  the  grantors  and  their  heirs,  and  all 
its  personal  estate  vests  in  the  People.  2  Kent, 
10th  ed.  885,  886.  To  the  same  effect  is  An- 
gell  &  Ames  on  Corporations,  2d  ed.  chap.  22, 
§  6- 

But  it  is  said  that  in  this  class  of  cases,  the 
corporators  named  in  the  Act  of  Incorporation 
should  be  regarded  as  stockholders.  They 
are  not  stockholders;  and  to  hold  that  they  are 
would  be  a  fiction  ;  and  fictions  are  not  fa- 
vored, and  are  never  resorted  to  except  to 
work  out  some  strong  and  inherent  equity; 
and  there  is  no  such  equity  in  favor  of  the 
corporators  of  a  mutual  insurance  company. 
They  contribute  nothing  towards  its  assets, 
and  we  think  it  would  be  against  public  poV 
icy  to  allow  them  to  have  a  pecuniary  interest 
in  them.  8uch  an  interest  would  inevitably 
tend  to  create  a  temptation  to  fix  the  rates  of 
insurance  higher  than  would  be  necessary  to 
meet  losses  ;  and  then,  when  a  surplus  had 
been  thus  obtained,  to  divide  it  among  them- 
selves, and  thus  reap  a  profit  from  a  business 
in  which  they  had  invested  no  capital  and  had 
taken  no  risks;  and  this  at'the  expense  of  the 
policy-holders.  We  think  there  is  a  much 
stronger  equity  in  favor  of  the  former  policy- 
holders, whose  money  has  contributed  to  pro- 
duce the  assets.  But  we  do  not  think  they 
can  be  regarded  as  stockholders  after  their 
policies  have  expired  and  their  premium  notes 
have  been  cancelled  or  given  up  to  them. 
They  have  then  received  in  full  the  benefits 
for  which  they  contracted,  and  are  no  longer 
members  of  the  company;  and  to  distribute 
among  them  a  small  amount  of  assets,  and  to 
determine  what  each  former  policy-holder's 
share  ought  in  equity  to  be,  would  be  attended 
with  difficulties  and  an  amount  of  labor  which 
the  end  would  not  justify.  When  a  man  dies 
leaving  no  wife  or  kindred,  his  property  de- 
scends to  the  State.  And  when  a  corporation, 
which,  like  a  mutual  insurance  company,  has 
no  stockholders,  ceases  to  exist,  we  are  not 
prepared  to  say  that  the  rule  of  the  common 
law,  which  gives  its  surplus  assets  to  the 
State,  is  not  a  wise  one. 

But  it  is  said  that,  unless  the  corporators 
can  be  regarded  as  stockholders,  the  court  has 
no  authority  to  decree  a  dissolution  of  the  cor- 
poration. It  is  a  sufficient  answer  to  this 
argument  to  say  that  the  question  of  dissolu- 
tion is  not  before  the  law  court.  The  court 
at  nisi  print  decreed  a  dissolution  in  May, 
1885.  From  that  decree  no  appeal  was  taken 
or  claimed.  It  was  made  at  the  request  of  the 
corporators;  and,  so  far  as  appears,  no  objec- 
tion was  made  by  anyone.  Thereupon  a  re- 
ceiver was  appointed,  and  the  case  was  sent  to 
a  master;  and  it  was  upon  the  coming  in  of 
the  master's  report  that  the  question,— and  the 
only  question  now  before  the  law  court, — wa9 
first  raised.  It  is  now  too  late  to  object  to  the 
dissolution  of  the  corporation.  The  only 
question  is,  What  shall  be  done  with  the  small 
amount  of  assets  now  in  the  possession  of  the 
receiver?  They  amount  to  only  $1,403.28  and 
a  safe. 
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It  is  the  opinion  of  the  court,  and  it  is  ac- 
cordingly ordered  and  decreed,  that  the  re- 
ceiver pay  the  costs  of  this  suit,  including  reason- 
able counsel  fees,  and  tliat  he  pay  the  balance,  if 
any  shall  remain,  to  the  State  Treasurer  for  the 
use  of  lite  State. 

Peters,  Ch.  J..  Virgin,  Libbey,  Em- 
ery, and  Haskell,  J  J.,  concurred. 


Samuel  F.  GIBSON 
v. 

♦  Roxanna  BENNETT. 

1.  Marriage  is  a  good  consideration 

for  a  deed. 

2.  Any  fraud  intended  by  the  grantor 
upon  his  creditors  would  not  avoid  the 
deed,  if  the  grantee  was  innocent. 

(Oxford  Decided  March  10,  1887.) 

ON  motion  of  plaintiff  to  set  aside  the  verdict 
and  for  new  trial.  Overruled. 
Real  action  to  recover  160  acres  of  land  in 
Bethel. 

The  case  is  stated  in  the  opinion. 

Mr.  S.  F.  Gibson,  for  plaintiff: 

A  valuable  consideration  "is  either  money 
or  something  that  is  money's  worth." 

2  Washb.  Real  Prop.  2d  ed.  103.  Also  see 
4  Kent.  Com.  8th  ed.  518. 

Messrs.  R.  A.  Frye  and  A.  E.  Herrick, 
for  defendant: 

The  burden  is  upon  the  plaintiff  to  establish 
the  fraud. 

Nichols  v.  Patten,  18  Me.  281;  Best,  Ev.  §  849; 
Brown  v.  Lunt,  87  Me.  485 ;  Jordan  v.  Dobson, 
2  Abb.  U.  8.  898;  Thompson  v.  Wharton,  7 
Bush.  568;  Klein  v.  Horine.  47  111.  480;  Bealty 
v.  Fisliel,  100  Mass.  448. 

And  especially  is  the  burden  upon  creditors 
attempting  to  deprive  a  wife  of  her  estate. 

Swing  v.  Gray,  12  Ind.  64;  2  Add.  Cont. 
768.  note  1. 

The  fraud  which  invalidates  such  convey- 
ances consistsin  the  intent  acted  upon, — to  pre- 
vent creditors  from  collecting  their  just  debts. 

Rollins  v.  Mooers,  25  Me.  192;  Webster  v.  With- 
ey,  25  Me.  326;  HaU  v.  Sands,  52  Me.  855; 
Stevens  v.  Robinson,  72  Me.  881;  Chandler -v. 
Von  Boeder,  24  How.  224  (85  U.  S.  bk.  16,  L. 
ed.  688);  French  v.  Holmes,  67  Me.  189. 

To  make  a  conveyance  for  a  consideration 
fraudulent  as  to  creditors,  the  fraudulent  pur- 
pose must  be  known  and  participated  in  by 
the  grantee.  Neither  inadequacy  of  consider- 
ation, indebtedness,  nor  insolvency  is  suffi- 
cient to  avoid  a  conveyance.  The  question 
depends  upon  the  bona  fides  of  the  transaction. 
Randall  v.  Vroom,  80  N.  J.  Eq.  853. 
Marriage  is  not  only  a  good,  but  a  valuable 
consideration;  and  a  married  woman  is  re- 
garded as  a  purchaser  for  value  of  all  property 
which  accrues  to  her  by  virtue  of  the  marriage 
contract,  or  of  an  antenuptial  agreement. 

Berry  v.  Berry,  74  Ind.  560;  Magniac  v. 
Thompson,  7  Pet.  348  (32  U.  S.  bk.  8.  L.  ed. 
709);  4  Kent,  Com.  463;  1  Add.  Cont.  15,  note 
1:  Vance  v.  Vance,  21  Me.  864;  Stevens  v.  Moore, 
73  Me.  564. 

A  conveyance  of  land  to  an  intended  wife  in 
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consideration  of  marriage,  or  made  in 
formance  of  a  promise  given  to  induce 
riage,  or  on  the  faith  of  which  it  was  conl 
ed,  is  upon  a  valuable  consideration. 

Anderson  v.  Oreen,  7  J.  J.  Marsh.  448: 
ters  v.  Howard,  8  Gill.  222:  Whelan  v.  Whel 
Cow.  587;  Wood  v.  Jackson,  8  Wend.  9;  0. 
v.  Oromartie,  11  Ind.  174;  Chichester  v.  V, 
Mumf.  98;  RainboU  v.  East,  56  Ind.  538 
Cole  v.  Loehr,  9  Cent.  L.  J.  486;  Verpla 
Sterry,  12  Johns.  536;  Smith  v.  Allen,  5  i 
454. 

And  the  consideration  of  marriage  will 
port  a  marriage  settlement  against  cred 
even  prior  ones;  this,  too,  though  the  p 
both  knew  of  the  husband's  indebtedness 

Herring  v.  Wickham,  29Gratt.  628;  Pre 
Wilson,  108  U.  S.  22  (Bk.  26.  L.  ed.  863, 
van  v.  Crawford,  6  Ch.  D.  29. 

The  plaintiff  alleges  fraud  and  covin 
ticed  by  defendant  and  her  husband,  E 
P.  Bennett,  to  cheat  and  defraud  him  c 
supposed  claim  against  Bennett,  and  alls 
to  prove  the  allegation  by  Bennett.  Tt 
fendant  denies  the  charge,  end  states  she 
knew  her  husband  owed  plaintiff,  or 
plaintiff  claimed  that  her  husband  owed 
until  after  she  and  her  husband  bad  tr> 
between  them:  then  her  husband  ut 
threats,  and  told  her  that  he  was  owing 
son. 

Where  a  grantee  is  in  possession  of  a  « 
the  delivery  and  acceptance  are  always 
sunned. 

Patterson  v.  Snell,  67  Me.  559;  Cutis  v. 
Mfg.  Co.  18  Me.  190. 

It  is  the  province  of  the  jury  to  weigl 
evidence  and  all  the  facts  and  circumst 
before  them;  and,  to  whichever  side  the 
and  circumstances  incline  the  scale,  to  r 
the  verdict  accordingly. 

Sweetser  v.  towelled  Me.  451;  Bownii 
Freeman,  18  Me.  92. 

When  conflicting  testimony  upon  tbe 
tion  at  issue  is  submitted  to^  the  jury 
court  has  no  authority  to  set  aside  the  vc 
unless  it  manifestly  was  found  from  prejt 
bias,  or  improper  influence,  or  by  a  mists 
the  law  or  facts  of  the  case  ( West  Oardu 
Fanning  dale,  36  Me.  252);  and  a  new  trin 
not  be  granted  on  motion,  when  tbe  court 
satisfied  that  the  verdict  is  wrong,  by  a  ct 
examination  of  the  evidence  reported  iGr 
Cray,  4  East.  Rep.  944). 

Emery,  J.,  delivered  the  opinion  o 
court: 

The  tenant  was  a  witness,  and  told  sul 
tially  the  following  story:  While  she  < 
widow,  Mr.  Bennett  proposed  marriage  tf 
and  offered  to  give  her,  in  considerate 
such  marriage,  a  deed  of  the  demanded 
After  some  reflection  she  accepted  the 
and  promised  marriage  to  Mr.  Bennett  bj 

Ksed  by  him.  Thereupon  Mr.  Benmi 
ered  to  her  the  deed  under  which  she 
claims.  Soon  afterward  she  married  hi 
pursuance  of  the  agreement,  and  to  fulfil 
her  part.  She  was  not  aware  lhat  Mr. 
nett  was  in  debt  at  the  time  of  the  deed 
the  marriage.  She  was  not  a  war.  ihi 
deed  would  hinder  or  delay  any  credit 
Mr.  Bennett. 
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is  clear  that,  upon  such  a  state  of  fac  ts, 
reditor  of  the  husband  can  take  the  land  by 
bsequent  attachment  and  levy.  Marriage 
valuable  consideration  for  a  deed;  and  if 
marriage  afterward  take  place,  the  deed  is 
d  so  far  as  consideration  is  concerned. 
'  fraud  intended  by  the  grantor  upon  his 
litors  would  not  avoid  the  deed,  if  the 
itee  was  innocent.  Wait,  Fr.  Conv.  199, 
Verplank  v.  Sterry,  12  Johns.  536;  Prewit 
W»on,  108  U.  8.  22  [Bk.  26,  L.  ed.  868]; 
•h  v.  Allen,  5  Allen,  454;  Vanee  v.  Vance,  21 
870;  Wentworth  v.  Wentteorth,  69  Me.  258. 
re.  Bennett's  story  is  contradicted  by  her 
»nd.  They  had  separated,  and  there  was 
h  feeling.  The  truth  of  either  story  was 
.he  jury  to  ascertain  and  declare.  It  has 
area  the  wife's  story  to  be  the  true  one. 
think  we  should  leave  the  case  upon  the 
's  finding  of  the  truth. 
otinn  overruled.  Judgment  on  the  verdict. 
Bters,  Ch.  J.,  Walton,  Virgin,  Lib- 
,  and  Haskell,  J  J.,  concurred. 


Emerson  W.  BRYANT 
v. 

MAINE  CENTRAL  R.  R.  CO. 

en  one  accepts  a  deed  bounding  him 
7  another's  land,  the  land  referred  to 
.  the  deed  becomes  a  monument, 

hether  the  conveyance  of  it  is  on  rec- 
ti or  not,  and  will  control  distances. 

(Franklin  Decided  March  14. 1887.) 

report  of  facts  agreed.  Judgment  for  de- 
fendant. 

rit  of  entry  to  recover  possession  of  a  strip 
ind  in  Jay,  a  half  rod  wide,  running  along 
railroad  location  of  the  defendant  com- 
1- 

tie  facts  are  stated  in  the  opinion. 

essrs.  J.  C.  Holman  and  S.  C.  Belcher, 

Dlaintiff: 

le  deed  to  defendant  from  plaintiff's 
itor  was  not  acknowledged,  and  therefore 
-eoording  wax  not  authorized,  and  is  a  nul- 
and  the  case  finds  that  plaintiff  had  no 
al  knowledge  of  the  existence  or  contents 
his  deed,  and  it  is  therefore  not  binding 
i  him. 

lis  case  is  to  be  distinguished  from  Bonney 
orrHl,  52  Me.  252.  In  that  case  the  grantor 
ads  his  grantee  by  "  land  now  or  formerly 

ed  by  Isaac  Bonney,"  without  in  any  way 
ng  or  suggesting  where  said  Bonney  8 
adary  line  was.  The  grantee  was  put  on 
guard,  by  the  languuge  used,  to  inquire 
Team  for  himself  where  "  the  land  now  or 
lerly  owned  by  Isaac  Bonney"  was  situ- 
.  The  courl  have  good  reason  to  say  that 
cannot  presume  ihe  grantor  intended  a 
d  upon  his  grantee. 

thiB  case,  however,  the  grantor  expressly 
ts  out  the  line  of  the  defendant's  land  by 
ttlisbing  a  monument  which  he  says  is  12 
from  the  easterly  line  of  defendant's  land, 
ntiff  had  no  occasion  to  make  further  in- 
ies.  He  relied,  and  had  a  right  to  rely, 
i  the  statement  of  his  grantor,  who  had  full 
wledge  of  the  boundaries. 


In  Bonney  v.  Morrill  there  was  some  ambi- 
guity in  the  description.  There  were  two  mon- 
uments, either  of  which  would  answer  the  call 
in  the  deed.  In  this  case  there  is  no  ambi- 
guity. The  plaintiff's  deed  embraces  without 
question— in  fact  the  case  so  finds — the  land  in 
controversy.  The  only  qnestion  is,  whether  or 
not  he  can  hold  all  the  land  described  in  his 
deed. 

Meter*.  Frye,  Cotton,  &  White,  for  de- 
fendant: 

The  east  bound  of  the  railroad  is  made  the 
limit  of  the  plaintiff's  land,  and  there  is  no 
pretense  that  the  parties  desired  or  expected 
to  make  anything  else  the  bound  in  this  direc- 
tion; for  while,  at  other  corners,  they  placed 
stone  bounds, — as  will  appear  by  the  deed, — 
they  placed  no  such  monuments  on  this  line. 
The  line  itself  is  made  the  limit,  although  the 
event  shows  that  the  parties  may  have  been  mis- 
taken as  to  the  true  location  of  that  line  on 
the  face  of  the  earth. 

The  case  comes  within  the  rulo  laid  down  in 
White  v.  Jones,  67  Me.  20,  and  WisweU  v.  Mars- 
ton.  54  Me.  270. 

The  exact  question  is:  Where  the  call  in  the 
deed  is  "10  feet  to  the  east  bound  of  the  rail- 
road," and  the  railroad  holds  land,  but  by  an 
unrecorded  deed  from  the  same  grantor,  does 
the  call  stop  when  the  east  bound  is  reached, 
or  does  it  extend  the  full  10  feet? 

The  case  of  Bonney  v.  Morrill,  52  Me.  256, 
covers  this  point. 

The  description  in  the  deed  to  the  plaintiff 
bounds  him  by  land  of  the  defendant.  If  so, 
it  was  not  intended  to  include  it. 

Wellington  v.  Fuller,  88  Me.  68. 

Knowledge  of  the  plaintiff  that  he  was 
bounded  by  the  defendant's  land,  contained  in 
the  plaintiff's  own  deed  from  a  common  grant- 
or, was  sufficient  to  put  the  plaintiff  upon  in- 
quiry, and  amount  to  actual  notice,  under  the 
circumstances  of  this  case. 

See  2  Pom.  Eq.  Jur.  §  600,  p.  80. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

We  think  judgment  must  be  rendered  for 
the  railroad  company.  It  appears  that  in  1856 
Lorenzo  Eeyes  conveyed  a  strip  of  land  5  rods 
wide,  for  a  railroad.  That  strip  of  land  is  now 
held  by  the  Maine  Central  Railroad.  In  1879 
he  conveyed  another  parcel  of  land  to  the 
plaintiff,  bounding  him  on  the  west  by  the 
"east  bound  of  the  Maine  Central  Railroad." 
Two  stone  monuments  are  mentioned  in  his 
deed.  One  of  them  is  described  as  standing  10 
feet,  and  the  other  12  feet,  from  the  east  bound 
of  the  railroad.  And  if  these  distances  are 
adhered  to,  the  plaintiff's  land  will  overlap  the 
land  of  the  railroad  just  half  a  rod;  for  the 
land  of  the  railroad  is  just  half  a  rod  nearer  to 
these  stone  monuments  than  the  distances 
named  in  the  plaintiff's  deed.  And  this  half 
rod  is  the  land  in  dispute.  The  plaintiff  bad 
no  actual  notice  of  the  location  of  the  side 
lines  of  the  railroad,  and  he  says  that  he  sup- 
posed the  east  bound  to  be  where  his  deed  in- 
dicated. And  he  says  that  he  is  not  charge- 
able with  constructive  notice,  because  the  deed 
to  the  railroad,  although  actually  recorded,  was 
not  legally  recorded.it  not  having  been  acknow- 
ledged.  And  for  these  reasons  he  insists  that 
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he  should  be  allowed  to  hold  to  the  full  extent 
of  the  distances  named  in  bis  deed.  To  this 
the  defendant  replies  that,  wben  one  accepts  a 
deed  bounding  him  by  another's  land,  the  land 
referred  to  becomes  a  monument  which  con- 
trols distances,  and  that  the  law  will  not  allow 
him  to  overlap  and  hold  any  portion  of  the 
other's  land,  whether  the  latter's  deed  of  it  is 
or  is  not  recorded.  We  thiuk  the  defendant's 
position  is  correct.  It  is  sustained  by  the  de- 
cision in  Bonney  v.  Morrill,  52  Me.  256;  and 
upon  principle  we  think  such  ought  to  be  the 
law. 

Judgment  for  the  defendant. 
Peters,  Uh.  J.,  Virgin,  Libbey,  Emery, 
and  Haskell,  J  J. ,  concurred. 


Luther  HEMMENWAY 
v. 

George  A.  LYNDE. 

Mortgages  held  by  a  decedent  in  Maine 
are  assets  in  the  hands  of  the  admin- 
istrator, to  be  administered  and  dis- 
tributed as  personal  estate.  The  title 
remains  in  the  administrator  and  his 
successor  till  redeemed,  sold,  or  dis- 
tributed. 

ON  report.  Demandant  nonsuit. 
The  case  is  stated  in  the  opinion. 
Mr.  Lindley  M.  Staples,  for  demandant: 
The  real  estate  of  a  person  intestate  de- 
scends, being  subject  to  payment  of  debts,  in 
equal  shares,  to  his  children,  and  to  the  lawful 
issue  of  a  deceased  child,  by  right  of  represen- 
tation. 

Rev.  Stat.  chap.  75,  S 1 ;  Kimball  v.  Sumner, 
62  Me.  805;  Heald  v.  Heald,  5  Me.  887. 

Rev.  Stat.  chap.  1,  §  6,  is  as.  follows: 
"  Land  or  lands,  and  the  words  '  real  estate,' 
include  lands  and  all  tenements  and  heredita- 
ments connected  therewith,  and  rights  thereto, 
and  interests  therein." 

Mr.  A.  P.  Gould,  for  defendant: 

The  legal  title  to  the  mortgage  and  the  prop- 
erty secured  by  it  is  in  the  administrator  of 
the  mortgagee,  because  the  mortgage  has  never 
been  foreclosed. 

Hatch  v.  Bates,  54  Me.  186. 

The  mortgage  is  still,  therefore,  an  asset  of 
the  estate,  and  belongs  to  the  administrator. 

See  Carter  v.  Manufacturers  Nat.  Bank,  71 
Me.  450,  and  authorities  cited. 

"  It  is  the  well-established  doctrine  in  equity 
that  the  debt  is  the  principal,  and  the  mort- 
gage is  the  accessory.  If  it  should  be  assigned, 
the  assignee  must  hold  the  interest  at  the  will 
and  disposal  of  the  creditor  who  holds  the  bond. 
Aecessorium  non  ducit,  sedsequitur,  principale." 

"  The  control  over  the  mortgaged  premises 
must  essentially  reside  in  him  who  holds  the 
debt." 

Moore  v.  Ware,  88  Me.  496,  citing,  in  support 
of  above,  Jackson  v.  Willard,  4  Johns.  41;  2 
Story,  Eq.  §  1016. 

"Mortgages  of  real  estate,  and  the  debts 
thereby  secured,  being  by  law  assets  in  the 
hands  of  the  administrator,  a  quitclaim  deed 
by  the  heirs  of  the  mortgagee,  before  fore- 
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closure,  will  not  operate  as  assignment  of  L 
mortgage." 
Douglass  v.  Durin,  51  Mc.  131. 

Emery,  J.,  delivered  the  opinion  of  t 
court: 

This  is  a  real  action.  From  the  admissic 
and  the  admissible  evidence,  the  follow! 
facts  appear:  There  was  a  mortgage  of  1 
demanded  land,  conditioned  for  the  support 
the  mortgagee.  He  began  a  real  action  for  \ 
land  for  a  breach  of  the  condition,  peadi 
which  suit  he  died.  His  administrator  w 
the  will  annexed  prosecuted  the  action,  a 
recovered  (he  usual  conditional  judgment 
case  of  mortgages.  He  afterwards  receii 
seisin  and  possession  of  the  land  by  himself 
attorney.  He  afterward  died,  and  an  adm 
istrator  de  bonis  non  was  appointed.  Th 
was  no  foreclosure  upon  the  judgment,  i 
the  right  of  redemption  is  not  barred.  1 
mortgage  has  never  been  redeemed,  and 
administrator  has  made  no  sale  of  the  la 
The  estate  of  the  mortgagee  has  never  b 
finally  settled  in  the  probate  court;  and  th 
has  been  no  decree  of  distribution. 

The  demandant  has  acquired  the  title  of 
mortgagor,  and  also  has  quitclaim  deeds  of 
land,  and  deeds  of  release  of  the  mortgage  i 
the  judgment,  from  the  heirs  and  restdu 
legatees  of  the  mortgagee.  The  tenant  U 
possession  under  the  administrator. 

The  demandant  contends  that  the  legal  t 
was  in  the  mortgagee,  and  that  he  had  thi 
gal  estate  according  to  the  Maine  doctrim 
mortgages;  that  consequently,  upon  his  dea 
the  legal  estate  and  the  land  passed  to  his  b 
or  residuary  legatees,  and  by  their  deed  to 
demandant,  subject  to  the  contingency  ol 
being  required  for  the  payment  of  the  d 
dent's  debts,  etc.  The  demandant  conte 
that,  until  the  administrator  shall  obtain 
proper  special  license  to  sell,  etc.,  the  J« 
estate  is  in  him,  the  demandant,  and  he  is 
titled  to  the  possession. 

This  contention  cannot  prevail  against 
language  of  our  statutes,  even  if  it  uthen 
could.  Rev.  Stat.  chap.  90,  §  12,  deel 
that  the  executor  of  the  mortgagee  shall  1 
the  mortgaged  lands  as  assets;  have  the  i 
trol  of  them  as  a  personal  pledge;  reo 
seisin  and  possession  of  them  For  the  us 
such  person  as  may  be  entitled  to  them  u 
the  settlement  of  the  estate.  Chap.  65,  4: 
declares  that  such  lands  shall  be  deemed 
sonal  assets  so  long  as  there  remains  a  righ 
redemption;  shall  be  held  by  the  execute 
trust  for  the  persons  who  would  be  entitle 
the  money,  if  redeemed;  and,  if  notredeec 
he  may  sell  the  lands  as  he  would  persi 
property.  Section  85  declares  that,  if  no 
deemed  or  sold,  the  lands  shall  be  d  iambi 
among  those  entitled  to  the  personal  estate 

It  is  quite  apparent  from  these  statute* 
mortgaged  lands  do  not  pass,  upon  the  deat 
the  mortgagee,  to  hi*  heirs.   They  pa* 
the  executor  as  fully  as  personal  prop 
passes  to  him.    He  administers  them  a 
does  personal  property.    His  deed  will 
vey  them.    Orooker  v.  JeweU,  3 1  Me.  306. 
deed   of  the  heirs  will  not  convey  il 
Douglass  v.  Durin,  51  Me.  i 21 .   An  entry  u 
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1  by  the  heirs  would  be  trespass  against 
aecutor.  Palmer  v.  Steven*,  11  Cush.  148. 
ie  demandant,  however,  further  contends 
the  case  sufficiently  shows  there  are  no 
1  debts  against  the  estate,  and  there  can  be 
!,  by  reason  of  the  Statute  of  Limitations, 
claims  that  thus  the  estate  is  practically 
ad,  and  the  title  to  these  lands  has  thus 
sd  to  him  as  the  grantee  of  the  heirs.  He 
claims  that  in  this  state  of  affairs,  there 
5  no  debts,  the  release  of  the  condition  of 
nortgage  by  the  heirs  and  residuary  lega- 
becomes  effectual,  as  the  lands  must  come 
em. 

ie  case  of  Webber  v.  Webber,  6  Me.  127, 
h  might  be  thought  to  sustain  thisconten- 
of  the  demandant,  cannot  be  considered 
i  applicable  authority.  The  language  of 
tatutes  has  been  much  changed  since  the 
ion  in  that  case,  and  the  present  statutes 
much  more  explicit  than  that  of  1821. 
hink  the  title  to  lands  held  by  a  decedent 
ortgage  passes,  upon  his  death,  to  his  ex- 
>r,  and  remains  in  the  executor  and  his 
388or8  until  redemption,  sale,  foreclosure, 
istribution.  The  heirs  only  acquire  title 
urchase  or  distribution.  Boylxton  v.  Car- 
I  Mast*.  598;  Toft  v.  Stevens,  8  Gray,  604; 
ul.  Exrs.  214;  Bird  v.  Keller,  77  Me.  270. 
having  acquired  the  legal  estate,  the 
indant  cannot  maintain  a  real  action, 
tever  rights  he  has  acquired  from  the  heirs 
gatees,  he  must  enforce  against  the  ad- 
strator  de  bonis  non,  in  the  probate  court, 
xm  his  bond. 
mandant  nonsuit. 

sters,  Ch.  J.,  Walton,  Virgin,  Lib- 
i  and  Haskell,  J  J.,  concurred. 


Catherine  McGRAW 

v 

Frank  McGRAW  et  al. 

eed  duly  executed  and  recorded,  if 
it  delivered,  will  convey  no  title, 
bets  stated,  which  were  held  inguffi- 
Bnt  to  prove  a  delivery. 

(Washington  Decided  March  7, 1887.) 

report.   Judgment  for  defendant*. 
Real  action  to  obtain  possession  of  certain 
property  in  Eastport. 
ie  opinion  states  the  facts. 
-.  H.  M.  Heath,  with  him  Mr.  E.  E. 
srmore,  for  plaintiff : 

some  respects  the  case  is  similar  to  Bean 
wthby,  67  Me.  295, — one  of  instantaneous 
l,  where  Frank  was  the  mere  conduit 
agh  whom  his  father's  title  passed  to  the 
i  tiff.  "  That  the  seisin  may  be  instanta- 
s  merely,  it  makes  no  difference  whether 
ransaction  consists  of  one  conveyance  or 
iveral,  or  whether  they  are  executed  be 
n  two  parties  only,  or  more.  If  they  all 
titute  one  transaction,  done  at  the  same 
,  it  matters  not  how  complicated  it  is.  If 
i  but  an  instrument  or  conduit  to  pass  the 
to  another,  it  is  unimportant  how  many 
tltaneous  conveyances  are  made  into  and 
Jf  him." 


Bean  v.  Boothby,  67  Me.  808,  citing  HaiUhm 
v.  Leeure,  9  Allen,  24;  King  v.  Stetson,  1]  Al- 
len, 407;  Chickering  v.  Lotejoy,  18  Mass,  51; 
Webster  v.  Campbell,  1  Allen,  818.  See  also 
Hubbard  v.  Gumming*,  1  Me.  11. 

That  both  deeds  were  made  at  the  same  time-, 
and  constituted  throughout  but  one  transac- 
tion, is  not  in  controversy. 

In  such  a  case  no  estate  vests  in  the  inter 
mediary,  and  he  acquires  no  beneficial  interoU. 

4  Mass.  666;  Haynety.  Janet,  6  Met.  292; 
Hazleton  v.  Leeure,  9  Allen.  24. 

That  an  infant  may  be  a  trustee  is  well  set- 
tled. 

Perry,  Tr.  %  64,  and  cases;  Thicker  v.  Bonn, 
65  Me.  852;  Wakefield  v.  Marr,  65  Me.  841; 
Mc  Lellan  v.  McLeUan,  65  Me.  500. 

In  Talbot  v.  Bowen,  1  A.  K.  Marsh.  (Ky.) 
486;  8.  C.  10  Am.  Dec.  747,  a  father,  by  parol, 
constituted  his  minor  son  his  agent  to  sell  a 
parcel  of  land.  The  son  made  a  contract'  to 
sell,  and  on  his  refusal  to  perform,  the  court  in 
chancery  decreed  specific  performance,  hotd- 
ing  that  an  infant  may  be  an  agent,  and  his 
contracts  as  such,  otherwise  unexceptionable, 
will  bind  his  principal. 

8ee  further:  Prouty  v.  Edgar,  6  Iowa,  353; 
Elliott  v.  Horn,  10  Ala.  848;  S.  C.  44  Am.  Dec. 
488,  citing  Co.  Litt.  172  a;  Zoueh  v.  Parson*, 
8  Burr.  1801 ;  Tucker  v.  Moreland,  10  Pet.  67 
(85  U.  S.  bk.  9,  L.  ed.  845);  United  States  v. 
Bainbridge,  1  Mason,  82;  Whitney  v.  Butch.  14 
Mass.  457;  Bingham,  Inf.  chap.  2. 

The  settled  rule  in  chancery,  in  cases  where 
the  infant  trustee  also  has  an  interest  in  the 
estate,  is  to  afford  him  six  months  after  attain- 
ing majority  to  show  cause  against  the  decree 
{Coffin  v.  Heath.  6  Met.  76).  But  the  final  de- 
cree will  be  made  during  his  minority,  if  ha 
has  no  beneficial  interest.  Stat  7  Anne,  chap. 
19.  §  2  (given  in  65  Me.  608),  expressly  pro- 
vides for  this;  followed  by  King,  L.  Ch.,  in  Ex 
parte  Vernon,  2  P.Wms.  549,  and  by  Talbot.  L. 
Ch.,  in  Qoodwynv.  Liater.8P.WmB.  887.  "Gen- 
erally, whatsoever  an  infant  is  bound  to  do  by 
law,  the  same  shall  bind  him,  albeit  he  doth  it 
without  suit  at  law."  Co.  Litt.  172  a;  embodied 
to  some  extent  in  8tat.  7  Anne,  chap.  19,  1, 
2.  The  principle  was  applied  in  the  famous 
case  of  Zovch  v.  Parton*,  8  Burr.  1801,  where 
an  infant  mortgagee,  in  whom  the  title  vested, 
upon  payment  of  the  mortgage  made  a  re 
veyance  of  the  land,  which  was  sustained. 
This  case,  and  its  principles.  Justice  Story  up- 
holds in  Tucker  v.  Moreland,  supra,  upon  the 
ground  that  the  infant  was  the  trustee  of  the 
mortgagor;  Kent,  Ch.,  to  same  effect,  in  JJt>- 
ingtton  v.  Livingston,  2  Johns.  Ch.  541.  The 
general  principle  is  stated  by  Perry  in  his  work 
on  Trusts,  §  54.  Akin  to  this  is  the  same 
work,  g  52,  that  an  infant  is  capable  of  execut- 
ing a  naked  power  unaccompanied  with  any 
interest,  or  not  requiring  any  discretion. 

4  Kent,  824 

Such  trusts,  as  in  case  at  bar,  were  executed 
by  infants  in  the  following  cases,  cited  above: 

Prouty  v.  Edgar,  6  Iowa.  863;  Elliott  v.  Horn, 
10  Ala.  848;  S.  C.  44  Am.  Dec.  488;  Zouch  v. 
Parton*.  8  Burr.  1801. 

Plaintiff  introduced  in  evidence  the  deed  of 
James  McGraw  to  Frank  McGraw,  duly  ac- 
knowledged and  properly  recorded.  Such  a 
deed  is  presumed  to  have  been  duly  executed 
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and  delivered,  and  the  advene  party  must 
overcome  such  presumption  with  sufficient 

proof. 

Webster  v.  Calden.  55  Me.  165. 

Tbe  only  delivery  necessary  would  be  the 
delivery  to  tbe  cestui  que  trust.  This  would  be 
true  upon  principle,  and  it  was  so  beld  in 
'  'flickering  v.  Lovejoy,  18  Mass.  51,  cited  ap- 
provingly in  Bean  v.  Boothby,  57  Me.  295. 
See  also  Haynes  v.  Jones,  5  Met.  292;  Hazle- 
ton  v.  Lesure,  9  Allen,  24 

In  Gould  v.  Day,  94  U.  8.  405  (Bk.  24,  L. 
fil.  282),  the  court  says:  "  Subsequent  conduct 
of  the  parties  to  the  action,  recognizing  the 
title  as  transferred,  is  competent  to  show  rati- 
fication of  a  delivery  shown  only  by  record." 

In  Corley  v.  Oorley,  2  Coldw.  (Tenn.)  520.  it 
was  held:  "If  tbe  grantor  of  a  deed  of  gift 
Acknowledges  the  execution  of  a  deed,  and 
directs  it  to  be  registered,  and  subsequently 
recognizes  the  title  of  the  grantee  under  it, 
that,  although  not  a  delivery,  is  equivalent  to 
n  delivery." 

Where  a  deed  is  first  delivered  to  a  grantee 
after  it  has  been  recorded  by  the  grantor,  the 
grantee  takes  the  deed  the  same  as  if  the  de- 
livery had  been  before  record. 

Jones  v.  Roberts,  65  Me.  273. 

In  Kerr  v.  Birnie,  25  Ark.  225,the  court  holds 
that  if  the  grantor  in  a  deed  not  delivered 
c  ause  the  same  to  be  recorded,  this  is  a  suffi- 
cient delivery  to  enable  the  grantee  to  hold  the 
land  as  against  the  grantor. 

In  Burt  v.  Camty,  12  Ala.  734,  a  deed  of 
land  was  drawn  by  an  attorney  by  direction  of 
vendor,  and  left  with  the  attorney  for  pur- 
pose of  registration,  the  vendee  not  being  pres- 
ent,   Held  a  sufflcien  t  delivery. 

A  much  stronger  case  is  found  in  Elsberry  v. 
Iteyhin,  65  Ala.  886,  where  a  mortgagor  ac- 
knowledged a  deed  on  the  day  of  its  date  be- 
fore the  probate  judge,  and  left  it  with  him  for 
registration,  and  it  was  duly  recorded  This 
was  held  sufficient  to  perfect  the  delivery. 

And  in  Moore  v.  Giles ,  49  Conn.  570,  the 
court  holds  that  placing  a  deed  on  record,  with 
the  intent  that  it  should  pass  tbe  title  to  tbe 
grantee,  constitutes  a  valid  delivery. 

The  rule  is  stated  in  Ruekman  v.  Ruekman,  82 
N.  J.  Eq.  259:  "Where  the  circumstances  show 
unmistakably  that  one  party  intended  to  devest 
Jiiiuself  of  the  title,  and  to  invest  the  other 
with  it,  delivery  will  be  considered  complete, 
though  the  instrument  still  remains  in  the 
hands  of  the  grantor." 

Delivery  may  be  made  by  leaving  it  with  the 
recording  officer;  and  if  once  delivered,  reten- 
tion of  the  deed  by  tbe  grantor  does  not  affect 
tbe  title. 

Burkholder  v.  Gasad,  47  Ind.  418. 

A  similar  case  is  Cecil  v.  Beaver,  28  Iowa, 
241,  where  a  father  executed  a  deed  to  his 
child,  absolute  in  form  and  beneficial  in  ef- 
fect, and  caused  it  to  be  recorded.  The  court 
held  that  such  an  act  was  in  law  a  sufficient 
delivery  to  the  infant. 

Defendants'  position  upon  the  joint  control 
nf  the  trunk  is  overthrown  by  Le  Saulnier  v. 
Iaxm,  58  Wis.  207. 

A  want  of  consideration,  as  between  the 
original  parties,  is  not  admissible  to  defeat  tbe 
deed  (Goodspeed  v.  Fuller,  46  Me.  141;  Bassett 
y.  Bassett,  56  Me.  127;  Laberee  v.  Oarleton,  68 
410 


Me.  211);  such  a  position  would  be  open 
to  creditors  (U-'teh  v.  Bates,  54  Me.  136). 

Mr.  E.  B.  Harvey,  for  defendants 

The  deed  under  which  the  plaintiff  el 
was  never  delivered;  therefore  no  title 
passed  from  James  McGraw  to  her. 

Brown  v.  Broun-,  6(1  Me.  316;  Patters, 
SncU,  67  Me.  55»;  Parker  v.  Hill,  8  Met, 
Hawkes  v.  Pike,  105  Mass.  560.  See  Jfaj 
v.  Maynard,  10  Mass.  456. 

The  deeds  were  found  In  the  posaesait 
James  McGraw  at  bis  death,  which  rai 
presumption  against  delivery. 

Hatch  v.  E<i*kina,M  Me.  391:  StiSud  v. 
bard,  20  Wend.  44. 

Deeds  made  under  the  circumstances 
deeds  were  by  James  and  Frank  McGra* 
order  to  pass  the  title  of  substantially  the  \ 
of  a  man's  estate,  from  hLs  own  children  l 
step-mother,  should  be  unequivocably  ( 
ered.  It  should  lie  done  in  Mich  manner 
the  grantee  would  know  that  she  was  ft 
ine  title  to  property,  aud  that  at  the  do 
delivery. 

Marshall  v,  Jaqnith,  134  Mass.  138. 

Certainly  no  resulting  trust  in  favor  o 
plaintiff  could  ii rise  from  tbe  transaction 
trust  in  her  favor  could  arise  only  upon 
ment  of  a  consideration  by  her. 

See  Longdcn  v.  Chute,  1  Cent.  Rep.  564 
cases  cited;  S3  Pa.  871;  87  Pa.  204. 

There  was  u  >  trust  expressed  in  the  < 
and  a  power  given  to  an  iufant  relating! 
estate  must  be  inserted  in  tbe  deed,  thi 
may  execute  it .during  his  infancy,  or  his 
CUtion  of  it  will  have  no  effect. 

1  Perry.  Tr.  §  52,  and  cases  cited  in  as 
Coventry  v.  Qartntry,  2  P.  Wma,  32U;  S 
Powers,  218,  220. 

Peters,  Ch.  J.,  delivered  the  opinion  c 
court: 

James  McGraw.  by  deed  dated  May  15. 
conveyed  a  homestead  to  bis  minor  son, 
by  deed  dated  May  19,  1876,  conveyer 
same  to  Catherine  McGraw,  the  wife  of*  J« 
and  both  deeds  were  recorded  on  the  22d 
of  the  same  month.  If  the  deed  to  the  \ 
tiff.  Catherine  McGraw.  was  never  deft 
to  her,  she  cannot  recover.  We  think  a  i. 
ery  is  not  proved. 

The  further  facta  arc  these:  The  deeds, 
ing  been  sent  for  record  by  the  husband, 
recorded  at  bis  expense  and  returned  to 
He  then  placed  them  in  a  small  hand  mtt 
his  bedroom,  in  a  file  of  other  papers  ol 
where  they  remained  till  his  death,  wb« 
the  consent  or  the  plaintiff,  they  fell  inti 
hands  of  the  son  William.  No  consider 
was  paid  by  the  wife.  The  canveyanc* 
not  as  an  advancement  or  as  security  foi 
debt.  The  deeds  were  merely  a  form  mi 
the  husband  agaiust  the  recovery  of  fines  v 
were,  at  the  date  of  the  transaction,  like 
be  adjudged  acai n st  b i m  by  t h r  >\ ale  V 
strong  fact  acai  ani  the  plaintiff  is  that,  allb 
a  witness  ano  an  intelligent  per.son.ahe  <l* 
disclose  a  word  ever  said  by  the  husbai 
her  about  the  transaction  in  all  his  life 
She  says  on  cross  examination  that  the 
was  in  her  possession,  and  is  hen;  and  11 
all  she  says  about  It.  WbJW  shr  meat 
possession  is  that  she  took  the  trunk  ai 
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:.  Hud  there  been  a  delivery,  she  would  lie 
>led  to  disclose  more  conversation  and  de- 
about  the  deed.  It  also  greatly  makes 
□st  her  that  she  applied  for  an  assignment 
uwer  outof  herhusband's  real  eatale,  when 
?ft  none  but  tbis. 

is  contended  by  the  plaintiff  that  she  has 
husband's  confession  of  a  delivery,  by  his 
uliog  another  deed  afterwards  in  which 
escribes  land  as  bounded  on  one  side  by 
plaintiff's  real  estate,  meaning  the  property 
uestion.  That  act  has  Its  force,  no  doubt, 
we  think  it  is  explainable.  She  was  the 
er  of  record. — the  apparent  owner,— and 
husband's  purpose  was  to  have  the  world 
5ve  that  she  was  the  owner.  It  would  be 
tral  and  convenient  to  bound  the  land  In 

way.  Frank  McGraw  testifies  that  he 
:r  delivered  any  deed  to  the  plaintiff,  though 
title  comes  through  him.    It  also  appears 

the  plaintiff  got  more  personal  allowance 
i  a  representation  to  the  court  of  probate 

■be  had  no  real  estate,  These  facts  are 
h  stronger  against  her  than  any  that  make 
er  behalf.  The  controversy  is  bet  ween  her 
her  husband's  heirs,  who  are  not  her  chil- 
i. 

r  dg  meat  for  defendan  U . 

ralton*  D  11.11  forth.    Emery,  Foster, 

Haskell, J  J.,  concurred. 


City  of  PORTLAND 
». 

ION  MUTUAL  LIFE  INSURANCE  CO. 


residences  of  their  stockholders  to  the  assessors 
of  the  town  in  which  they  reside  (Rev.  Stat, 
chap.  46,  §  80),  it  is  provided  (Rev.  Stat.  chap. 
6,  §§  18, 19;  that,  tf  the  corporation  fails  to  make 
I  In'  required  returns,  the  personal  properly  lia- 
ble to  be  taxed  shall  for  such  purpose  be 
deemed  corporate  property,  and  be  taxed  to  the 
corporation. 

The  property  assessed  in  this  case  cannot  be 
regarded  as  property  placed  in  the  hands  of  a 
corporation  as  an  accumulating  fund,  within 
the  meaning  of  Rev.  Stat,  chap.  6,  £  14,  cl.  7. 
The  class  of  cases  to  which  this  clause  applies 
may  be  seen  by  an  examination  of  Hathaway 
v.  >M,  18  Allen,  267;  Freetoien  v.  Fish,  123 
Mass.  855.  and  Bans  v.  Macy,  124  Man.  183. 
in  which  cases  reference  is  made  to  a  similar 
provision  of  the  Massachusetts  statute. 
Mr.  Bion  Bradbury,  also  for  plaintiff: 
In  the  case  of  Augusta  Bank  v.  Augusta,  36 
Mi-.  Ihh.  ShcpU'V,  Vh  •/..  says;  "Provision 
having  been  made  by  the  statute,  chap.  159. 
§  9,  that  all  personal  property,  except  that 
enumerated  in  the  10th  section,  should  be  as- 
sessed to  the  owner  in  the  town  or  place  where 
he  should  be  an  inhabitant, — when  a  corpora- 
tion has  been  ascertained  lobe  the  owner,  and  to 
have  its  place  of  business  established  in  a  town 
or  place,  it  must  be  considered  as  liable  to  taxa- 
tion for  personal  property  not  composing  a 
part  of  Its  capital,  especially  in  cases  coming 
within  the  provisions  of  statute,  chap.  76, 
&  18."  And  in  Baldwin  v.  Ministerial  Fund,  37 
Me.  873.  the  same  learned  judge  says:  "In, 
the  enactments  since  the  Revised  Statutes  were 
operative,  it  has  not  been  considered  necessary 
to  name  corporations  when  it  was  intended  to 
subject  them  to  the  provisions  of  the  enact- 
ment." 

Redr.  R.  R.  chap.  30.  §  228,  c.  5;  Otis  v. 
Ware,  8  Gray,  509;  Portland,  8.  c£  P.  R.  R. 
Co.  v.  Saw,  60  Me.  200, 

A  corporation,  like  a  person,  must  have  a 
residence  in  some  one  town. 
Judkins  v.  Reed,  48  Me.  386. 
The  defeudant  corporation  has  a  palatial 
residence  in  the  city  of  Portland,  from  which 


he  personal  property  ofn  life  in- 
lrance  company  organized  under  the 
ws  of  Maine  wan  taxable  by  the  town 
■city- in  which  it  had  its  principal 
lace  of  business,  prior  to  Stat.  1885, 
lap.  B29. 

ueh  personal  property  is  not  l'per- 

property  placed  in  the  hands  of 
ly  corporation  as  an  accumulating 

md  for  the  future  benefit  of  heirs  or  \' ™™  J^" buBineasrwUh  aVl7te  exleT- 
her  persons,'  within  the  meaning  of  ^  ramlflcaa0M> 


i  v.  Stat  chap.  6,  §  14,  cl.  7,  which 
rtjvides  that  such  property  shall  be 
asessed  to  the  person  for  whose 
enefit  it  is  accumulating. 

(Cumberland — Decided  March  4,  1887.) 

r  report.  Judgment  for  plaintiff. 
Action  to  recover  a  tax  assessed  by  the 
of  Portland  upon  personal  property  of  the 
•ndant  for  each  of  the  years  1882  and  1888, 
he  case  appears  in  the  opinion, 
'r.  Jos.  W.  Symonds,  City  Solicitor,  for 
ntiff: 

i  Davis  v.  Macy,  124  Mass.  195,  it  is  said: 
•thing  can  be  plainer  than  the  purpose  of 

statute  to  make  ah  the  properly  in  the 
a mon wealth,  not  included  in  certain  spe- 
:  and  carefully  defined  exemptions,  liable 
contribute,  in  due  and  juat  proportion,  to 

burden  of  public  expenditure."  Similar 
ressions  are  frequent  in  the  opinions  of  our 
i  court. 

,ven  in  the  case  of  corporations  which  are 
jired  to  make  returns  of  the  names  and 
s.  e.  r.  ,  v.  rv.  27 


Hill.  Tax.  chap.  9.  $%  0.  12-15.  43-46,  and 
cases  cited;  Portland,  S,  i£  P.  R.  R.  Co.  v.  Saeo, 
supra/  British  Com.  L.  Ins.  Co.  v.  Comrs.  81  N. 
Y.  82;  Salem  Iron  Factory  Co,  v.  Danven,  10 
Mass.  514;  Amesbury,  W.  <fc  C.  Mfg.  Co.  v. 
Amesbury,  17  Mass.  461;  Hartford  F.  Ins.  Co. 
v.  Hartford,  8  Conn.  15. 

The  premium  notes  and  the  reserved  fund 
of  a  mutual  life  insurance  company  are  taxable  , 
as  capital  and  money  at  interest. 

Sun  Mut.  Ins,  Co.  v.  New  York,  5  Sandf.  10; 
4  Seld.  241 ;  People  v.  New  York,  16  N.  Y.  424. 

Messrs,  Drummond  &  Drummond,  for 
defendant; 

As  matter  of  fact,  the  personal  property 
held  by  corporations  has  been  taxable  by  the 
municipalities  in  comparatively  few  cases. 
And  yet,  if  the  construction  claimed  by  the 
plaintiff's  counsel  in  tbis  case  is  correct,  every 
one  of  them  should  be  taxed. 

Take,  for  example,  the  case  cited  by  the 
counsel  for  the  plaintiff, — Augusta  Bank  v.  An 
gusto-,  36  Me.  255.  The  tax  in  question  in  that 
case  was  assessed  under  Laws  1845,  chap. 
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159,  and  is  almost  exactly  the  same  as  the  law 
was  when  ibe  tax  in,  this  case  was  assessed. 
In  this  case  we  invoke  and  rely  upon  the  pre- 
cise principle  decided  in  that  Augusta  case. 
The  law  requires  the  policy-holder  lobe  taxed 
for  the  value  of  his  policy,  as  ia  that  case  it 
required  tbe  shareholder  to  be  taxed  for  the 
value  of  his  share;  and  in  neither  case  can  the 
corporation  be  taxed. 

The  fact  ia  that  the  law  favors  ltfeinsurance 
as  it  does  deposits  in  savings  banks,  and  even 
more,  as  is  seen  by  the  provisions  in  relation 
to  exempting  them  from  attachment;  audit 
certainly  cannot  be  held  to  subject  them  to 
double  taxation. 

Rev.  Stat,  of  1871,  chap.  0,  §  13  (under 
which  tlie  lax  was  assessed),  provides  that  "all 
personal  property  within  or  without  this  State, 
except  in  the  cases  enumerated  in  the  follow- 
ing section,  shall  be  assessed  to  tlie  owner  in 
the  town  of  which  he  is  an  inhabitant  on  the 
let  day  of  April  in  each  year." 

The'  6th  exception  in  the  following  section 
ifli  "Personal  property  placed  in  the  hands  of 
any  corporation  as  an  accumulating  fund  for 
the  future  benefit  of  heirs  or  other  persons  shall 
be  assessed  to  the  person  for  whose  beneiit  it  is 
accumulating,  if  within  the  State;  otherwise, 
to  the  person  so  placing  St,"  etc. 

Our  funds  are  property  placed  in  our  hands 
as  an  accumulating  fund  for  the  future  bene- 
fit of  widows  ami  orphans,  whose  rights  are 
sedulously  protected  by  the  law;  so  that  nei- 
ther the  person  placing  the  funds  nor  his 
creditors  can  divert  them.  The  provision  in 
the  law  was  evidently  made  for  this  very  case, 
as  well  as  for  savings  batiks.  So  our  funds 
are  expressly  excepted  from  the  provisions  of 
§18. 

Libbey,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  that  need  be 
decided  is  whether  the  defendant  corporation, 
a  mutual  life  insurance  company,  was  legally 
taxable  for  its  personal  property  in  Portland 
in  1882  and  1883.  It  owned  stocks  in  national 
banks  in  this  State,  of  an  assessable  value  suffi- 
cient to  produce  the  tax  assessed  against  it, 
and  claimed  in  this  action,  besides,  a  large 
amount  of  other  personal  property,  in  which 
its  funds  and  animal  earnings  had  been  in- 
vested. It  is  a  corporation  organized  under 
the  law  of  ibis  State,  and  had  its  principal 
place  of  business  in  Portland,  so  that  it  was 
taxable  there,  if  legally  taxable. 

By  Rev.  Stat.  chap.  6.  §  13,  "all  personal 
property  within  or  without  the  State,  except 
in  cases  enumerated  in  the  following  section, 
shall  be  assessed  to  the  owner  in  the  town 
where  he  is  an  inhabitant  on  the  first  day  of 
each  April." 

This  language  embraces  corporations  as  well 
as  peraons.  The  defendant,  being  the  owner 
of  the  property  in  this  State,  was  taxable,  un- 
less within  one  of  the  exceptions  in  £  14,  or 
exempt  by  some  other  provision  of  the  . statute. 
It  is  claimed,  and  strenuously  maintained  by 
its  counsel,  that  it  is  within  the  7th  excep- 
tion enumerated  in  £  14,  which  reads  as  fol- 
lows: '  'Personal  property  placed  in  the  hauds 
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of  any  corporation  as  an  accumulating 
for  tbe  future  benefit  of  heirs  or  other  pc 
shall  be  assessed  to  the  person  for  wbnsr 
efit  H  is  accumulating,  if  within  the  ; 
otherwise,  to  the  person  so  placing  it,  i 
executors  or  administrators,  until  a  trus 
appointed  to  take  charge  of  it  or  its  ini 
and  then  to  such  a  trustee."  The  depo 
placed  may  lie  of  a  kind  of  property,  an 
stocks,  to  be  returned  in  intiitidvo,  wi' 
income,  or  it  may  be  money  to  be  inves" 
interest,  and  a  Tike  sum,  with  its  accui 
lions,  returned  at  the  time  stipulated 
either  case  the  obligation  is  absolute. 
away  v.  Fi*h,  13  Allen,  267;  Darin  v.. 
124  Mass.  193. 

Are  the  premiums  paid  as  the  considei 
for  the  contract  of  life  insurance  pei 
property  placed  in  the  hands  of  the  insu 
compiuiy  as  an  accumulating  fund  fur  II 
lure  benefit  of  heirs  or  other  persons,  v 
the  meaning  of  this  statute?  We  thiol 
The  premiums  are  paid  absolutely  to  lb 
pore  lion  as  tbe  consideration  for  the  pol 
insurance.  They,  with  their  accumuls 
are  not  to  be  paid  to  heirs  or  oiher  perm 
some  future  day;  but  the  sum  to  he  pit 
tbe  special  contract  on  the  happening  < 
death  of  the  insured  is  fixed  and  abs 
having  no  regard  to  the  amount  of  pren 
paid,  or  their  accumulations.  The  insu 
may  liecome  payable  by  the  death  of  tl 
sured  wilhin  ibe  first  year,  before  a  s 
premium  becomes  due;  Or  it  may  nut  bt 
due  and  payable  till  the  premiums  paid, 
their  accumulations,  are  double  or  trip! 
sum  of  the  insurance;  or  it  may  never  bt 
payable,  by  reason  of  a  failure  to  pay  th 
miums.  or  a  violation  of  some  other  con 
of  the  contract  by  the  insured;  and  if  ll 
surance  is  payable,  in  case  of  the  death  ( 
insured,  to  his  legal  representatives,  at 
dies  leaving  no  widow  or  issue,  Ibe  insu 
is  not  for  the '  "benefit  of  heirs  or  other  pen 
but  goes  into  his  general  estate,  to  be  adi 
tered  as  other  personal  tissets.  Rev.  Stat 
64,  §  48.  and  chap.  75.  £  10.  If  anything 
after  paymentof  debts,  the  heirs  lake  by  de 
and  not  by  purchase;  as  when  the  fund  is  { 
in  the  hands  of  a  corporation  to  accun 
for  their  future  benefit.  The  contract  ■ 
insurance  is  not  a  deposit  of  the  prewiu 
be  paid  to  some  person,  with  their  ami 
lions,  at  some  future  time;  but  a  speein 
tract  of  hazard  for  ibe  payment  of  a 
stipulated,  without  regard  to  the  amoun 
in  premiums  before  the  happening  of  lb 
tingency. 

It  is  claimed  that  the  construction  ' 
we  feel  compelled  to  give  to  the  stuluk 
upon  mutual  life  insurance  companies  I 
just  burden.  If  so,  it  is  a  question  iidili 
to  the  Legislature,  and  not  to  the  cour 
since  this  action  was  commenced,  thu  U 
lure  has  acted  upon  it  by  providing  t 
mode  of  taxing  all  life  insurance  eomp 
so  the  question  is  no  longer  of  praclic 
portance.    Act  1885,  chap.  329. 

Judgment  for  plaintiff. 

Peters,  Oh.  J.,  Walton,  Virgin, 
ter,  and  Haskell,  JJ.,  concurred. 
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MASSACHUSETTS. 

SUPREME  JUDICIAL  COCHT. 


Sarah  G.  LENZ 

V. 

Oliver  PRESCOTT  et  a!. 

lien  the  plaintiff  in  an  equity  action 
s  a  demand  growing  out  of  an  as- 
;nment  by  which  every  defendant 
affected,  arid  their  various  interests 
iso  blended  that  it  would  be  iuipossi- 
>to  separate  the  investigation  of  .them 
:h  convenience,  it  is  proper  that  they 
be  joined  as  defendants, 
s  not  indispensable  that  all  the  par - 
a  should  have  an  interest  in  all  the 
.tiers  contained  in  the  suit;  it  will 
sufficient  if  each  party  has  an  inter- 
in  some  matters  in  the  salt,  and  that 
!)•  are  connected  with  the  others, 
■en  if  one  party  is  a  necessary  party 
some  portion  only  of  the  case,  the  bill 
not  therefore  necessarily  multifar- 

lere,  in  view  of  the  mode  by  which 
parts  of  the  transaction  are  cou- 
rted by  the  assignment  itself  to  the 
intifF;  and  to  prevent  a  multiplier  - 
of  suits:  and  that  the  rights  of  all 
rties  may  be  adjudged  and  settled; 
i  that  all  persons  interested  in  the 
rjeet-matter  may  be  bound  by  thede- 
e,  a  bill  in  equity  affords  the  only 
iropriate  remedy,— it  can  not  be  held 
ltifarious, 

icre  the  will  devised  shares  of  the  tes- 
or's  estate  to  his  nephews,  and  pro- 
ed  that,  if  any  of  his  nephews  should 
during  the  life  of  theirinother,  leav- 

issn«.\  sueh  issue  should  be  entitled 
ane  share  of  his  estate  by  right  of 
iresentation.— HthI,  that  the  inter- 
s  of  the  nephews  became  vested  on 
-  death  of  the  testator,  although 
>ject  to  be  devested  by  the  contin- 
icy  of  the  death  of  either,  during  the 

of  the  mother,  leaving  issue;  and 
it  such  interests  were  assignable  dur- 
■  the  life  of  the  mother. 

e  probate  court  does  not  take  cog- 
lace  of  assignments  made  by  leg- 
»es  or  distributees  of  their  inter- 
■s,but  deals  only  with  those  primarily 
itled  to  the  legacies  or  distributive 
ires.;  and  a  bill  may  be  maintained 
ascertain  the  validity  and  construe 
n  of  such  an  assignment,  and  to 
train  the  representatives  of  the  estate 
in  paying  to  another  the  portion  of 
•-  estate  to  which  the  assignee  isequit- 
ly  entitled  by  his  assignment. 

(Bristol  Filed  May  12,  188T.) 

PEAL  by  plaintiff  from  a  decree  of  a  ah> 
le  justice  of  the  Supreme  Judicial  Court 
ining  a  demurrer  and  dismissing  a  bill  in 
j  to  establish  an  equitable  title  to  a  trust 
under  an  assignment.    Demurrer  over- 

l  In  equity  by  Sarah  G.  Lenz  against  OH 
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ver  Prescott  and  Frederick  C.  S.  Bartlett. 
William  E.  Bird,  Charles  Greene,  executor  of 
tin.'  will  of  Roscoe  Greene,  deceased,  James M. 
Cross,  administrator  de  bonis  nnn  of  the  estate 
of  Alfred  Greene,  deceased,  and  Welcome  A. 
Greene.  The  bill  alleged  that  Thomas  A. 
Greene  died  in  1867,  devising  a  large  estate 
equally  to  his  ten  nephews  and  nieces, — among 
them  defendant  Welcome,  and  his  brothers, 
Roscoe  nnd  Alfred,  Greene,—  eubject  to  a  prior 
life  estate  in  his  widow;  that,  prior  to  the 
widow's  death,  and  in  October,  1868,  said  Wel- 
come assigned  his  tenth  (being  all  the  Interest 
he  then  had  in  said  estate)  to  defendant  Pres- 
eott  In  trust  to  pay  a  debt  of  uncertain 
amount  due  from  defendant  Bird  to  said  estate, 
and  to  pay  the  surplus  to  said  Welcome,  his 
representatives  or  assigns;  thai  subsequently, 
in  1871,  but  still  before  the  widow's  death, 
said  Roscoe  died  without  issue,  leaving  a  will 
of  which  defendant  Charles  Greene  is  executor. 
By  this  will  Welcome  took  one  eighth  of  Ros- 
coe's  tenth,  and  said  Alfred  also  took  an 
eighth;  Alfred  Hi  us  having  one  tenth  and  one 
eighth  of  one  tenth,  or  nine  eightieths  of  the 
whole.  That,  in  February,  1874.  Alfred  died 
intestate  and  without  issue;  and  Welcome 
took  by  inheritance  from  him  one  eighth  of 
Alfred's  nine  eightieths.  Defendant  Cross  is 
his  administrator.  That  in  July,  1875  (the 
widow  still  living).  Welcome  assigned  to  plain- 
tiff, to  secure  his  debt  to  her  of  $7,000,  all  his 
then  interest  in  said  estate, — his  interest  being 
his  equitable  title  as  cestui  que  trust  under  his 
said  assignment  to  Prescott,  and  his  title  to 
one  eighth  of  Roscoe's  tenth,  and  one  eighth 
of  Alfred's  nine  eightieths.  That  subse- 
quently, in  November,  1888,  the  widow  died, 
whereby  said  legatees  came  into  possession  of 
their  legacies.  Thereupon  defendant  Bartlett 
was  appointed  administrator  of  said  estate,  and 
as  such  received  the  whole  of  said  estate, 
amounting  lo  $80,000  and  upwards.  That  in 
January,  1884,  said  Bartlett,  administrator, 
having  $73,000  to  divide,  it  was  agreed  be- 
tween him  and  the  eight  surviving  legatees, 
and  the  defendants  Charles  Greene  and  Cross, 
representatives  respectively  of  Roscoe  and 
Alfred,  deceased,  that  the  shares  of  Roscoe  and 
Alfred  should  not  be  paid  to  their  said  repre- 
M  iit  iiives,  but  directly  to  the  eight  survivors, 
who  alone  were  beneficially  entitled  to  the  same. 
That  defendants  Bartlett  and  Prescott  had  full 
knowledge  of  all  the  premises  and  of)  plaintiff's 
title  as  aforesaid;  and  that  Bird's  debt  did  not 
exceed  $6,986,66;  and  that,  in  respect  of  Wel- 
come's original  legacy  so  assigned  to  Prescott 
to  secure  said  debt,  Welcome's  Bhare  of  said 
$73,000  was  one  tenth.  Yet  said  Bartlett  paid 
to  said  Prescott,  and  said  Prescott  received,  in 
disregard  and  violation  of  their  duty,  and  of 
plaintiff's  rights,  the  sum  of  $9,000  for  account 
of  Welcome  ssharein  said  division. being$l, 800 
more  than  was  due  in  respect  of  his  legacy, 
and  $2,013.34  more  than  Bird  s  debt;  Bartlett 
taking  Prescott's  indemnity  for  eaid  excess. 
That  immediately  thereupon,  Prescott,  in  fur- 
ther disregard  and  violation  of  his  duty,  and  of 
plaintiff's  rights,  paid  over  to  Welcome  said 
Burplus  of  $2,013.34,  taking  Welcome's  indem- 
nity therefor, 

That^on  hearing  of  such  payments,  in  Jan- 
uary. 1884.  plaintiff  gave  Prescott  and  Bartv  ^ 
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lett  f nrther  notice  that  said  payments  were 
wrongful,  aud  forbade  said  Bartlett  to  pay, 
and  said  Prescott  to  receive,  any  further 
money  on  account  of  said  Welcome  s  interest 
in  said  residue;  that,  notwithstanding  these 
notices.  Bartlett.  in  March,  1884,  paid  $1,100 
more  on  Welcome's  share  to  Prescott,  who 
immediately  paid  over  the  same  to  Welcome. 
Prescott  and  Welcome  respectively  giving  in- 
demnity therefor;  that  plaintiff's  debt  against 
Welcome  is  still  due  and  amounts  now  to  $11,- 
CHH)  and  upwards,  for  which  she  has  no  secu- 
rity except  his  said  assignment  to  her. 

The  bill  was  In  ought  to  establish  the  plain- 
tiff's title  to  the  property  so  assigned  to  her, 
namely,  to  all  Welcome's  interest  in  said 
Thomas  Greene's  estate,  in  whosever  hands  the 
same  may  be,— her  title  being  denied  by  Bart- 
lett and  Prescott  and  Welcome;  and  to  charge 
Bartlett  and  Prescott  and  Welcome  as  trustees 
for  her.  and  with  liability  to  her  for  breach  of 
trust,  in  respect,  of  the  money  paid  by  Bartlett 
to  Prescott  over  and  above  tne  amount  of  said 
Bird  s  debt.  The  prayer  of  the  bill  was  for  a 
discovery  of  certain  papers;  for  an  account  of 
Bird's  debt;  for  an  account  of  Welcome's 
share  in  Thomas  Greene's  estate;  that  plain- 
tiff's title  to  same  may  be  established;  that  de- 
fendants Prescott,-  Bartlett,  and  Welcome 
Greene  may  he  ordered  to  pay  plaintiff  all  of 
said  sum  of  $  10, 100  less  the  amount  so  found 
to  be  due  from  said  Bird;  for  an  injunction 
restraining  Bartlett  from  making  further  pay- 
ment of  any  pan  of  said  Welcome's  share  in 
said  estate  to  anybody  but  herself.  The  sev- 
eral defendants, "except  Cross,  demurred  to  the 
bill  far  want  of  equity;  for  multifariousness; 
because  plaintiff  has  complete  and  adequate 
remedy  at  law;  and  because  the  jurisdiction  is 
in  probate  court,  and  not  in  equity.  At  the 
boaring  in  the  supreme  judicial  court  before 
Field,  J,,  the  demurrer  was  sustained,  and  it 
was  decreed  that  the  bill  be  dismissed,  from 
which  decree  the  plaintiff  appealed. 

MtUTt,  Rollin  Hathewson  and  E.  H. 
Bennett,  for  pJitintiff: 

L  Plaintiff  is  entitled  to  the  relief  prayed. 
The  hill  is  grounded  upon  a  trust.  Bartlett, 
as  administrator,  is  a  trustee  of  the  estate  in 
favor  of  heirs,  legatees,  creditors,  and  others 
interested  in  the  settlement  of  the  estate. 

Stone  v.  Habttrt,  8  Pick.  464,  466;  Holland  v. 
Orvft,  20  Pick.  821,  826;  1  8tory,  Eq.  Jur. 
§  698;  2  Id.  §  1067. 

Prescott  received  all  the  money  he  did  re- 
ceive solely  a>  trustee,  upon  the  trusts  of  the 
assignment  to  him. 

The  money  in  the  hands  of  Bartlett,  adminis- 
trator, being  trust  money,  the  trust  attached 
to  it  into  whosesoever  bands  it  came  with  no- 
tice, Prescott  and  Welcome  are  thus  both 
chargeable,  as  plaintiff's  trustees,  for  the 
money  they  received. 

1  Story,  Eq  Jur.  §§  688,  684. 
Plaintiff's  title  Is  an  equitable  title.  Wel- 
come's assignment  to  her  is  only  an  equitable 
assignment.    Lie  had  conveyed  to  Prescott  his 
legal  title  to  his  own  legacy,  and  he  had  only 
1  tillable  title  to  Roscoe's  and  Alfreds 


i  in  tin  has  no  action  at  law  against  Bart- 
lett, and  none  against  Prescott  in  her  own 
name,  if  at  all.    And  whatever  remedies  she 
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may  have  at  law,  as  Prescott  and  Bartlett 
Welcome  all  deny  her  title,  she  can  b 
them  into  equity  in  the  first  instance. 

Walker  v.  Brook*.  125  Mass.  241,  243; 
geU  v.  Stone,  110  Mass.  64;  Hammond  v. 
senger,  9  Sim.  327,  882;  Story.  Eq.  PI.  § 
and  notes;  2  Story.  Eq.  Jur.  fj  1057  a. 

Where  a  trustee  is  bound  to  account,  i 
lies,  though  there  be  a  remedy  at  law. 

Firtt  Cong.  Soe,  v.  Trustee*,  23  Pick. 
Badger  v.  MeJfamara.  123  Mass.  117. 

Other  grounds  of  equity  jurisdiction 
Because  here  are  conflicting  claims  to  the  • 
property,  and  the  bill  is  in  the  nature  of  j 
of  interpleader;  and  because,  if  there  is 
remedy  at  law,  the  remedy  in  equity  is  t 
plain  find  complete. 

Treadmill  v,  Cordis,  5  Grav.  848;  Prx 
Uoyd,5  Met.  628;  Sudbury  v.  Belknap,  1 1 
617;  Peabody  v.  TnrbeU,  2  Cush.  231, 

II.  But  the  plaintiff  has  no  remedy  at 
because  the  amount  which  she  is  entitle 
receive  of  either  defendant  cannot  be  d 
mined  in  a  court  of  law.  These  account! 
only  be  taken  in  equity.  The  bill  asks  fo 
injunction  against  Bartlett,  and  for  a 
co  very. 

Plaintiff  has  no  standing  in  a  probate  o 
Probate  courts  do  not  take  cognizance  c 
signments  by  legatees  or  heirs  of  theii 
teresta 

Hewitt's  App.  (Conn.)  1  New  Eng. 
461,  463;  Kfunatio*  v.  Johnson,  46  Me. 
Wood  v.  Stone,  39  N.  H.  572;  Pond  v.  Pan 
Mass.  418;  Procter  v.  NeictoU.  17  Mass.  81 
Osgood  v.  Breed,  17  Mass.  855;  Hanox 
Hubbard,  19  Pick.  167. 

III.  The  bill  is  not  multifarious.  In 
taking  of  the  accounts  all  persona  iater 
in  them  or  in  the  fund  must  be  made  parti 
order  that  multiplicity  of  suits  may  be 
vented,  and  that  the  rights  of  all  parties 
be  adjusted  and  settled,  and  that  all  pe 
having  any  interest  in  the  eubject-malt 
the  suit  may  be  bound  by  the  decree. 

Story,  Eq.  PI.  72  et  seq.,  218,  219; 
vert,  Parties,  pp.  1-11. 

Each  of  tbe  defendants  Ib  interested  ii 
or  all  of  these  accounts.  Plaintiff  caooot 
her  cl&im  against  any  defendant,  and  sue 
for  a  part  of  her  claim  only.  She  mut 
for  the  whole  of  her  claim,  if  she  sues  at 

Story,  Eq.  PI.  gg  287.  218,  76  e.  and  i 
1  Dan,  Ch.  Pr.  380,  and  note  2,  887. 

Joining  these  parlies  does  not  make  th 
multifarious. 

Story.  Eq.  PI.  §  278,  a,  and  notes;  Gm 
v.  Matluig,  1  Myl.  &C.  603;  Perciml  v.  Bl 
L.  J.  1  Ch.  1;  Kvye  v.  Moore,  1  Sim.  &  6 
Dimmock  v.  Bitby,  20  Pick.  377;  Carr  v. 
way,  105  Mass.  660. 

If  tie  case  in  entire  as  to  one  defends 
Is  not  multifarious  as  to  another. 

Parr  v.  Atty-Oen.  8  CI.  &  F.  409, 
Atty-Qm.  v.  Poole,  4  Myl.  &  C.  17;  Set 
Carrier,  4  Allen,  341. 

IV.  The  foregoing  considerations  esls 
that  equity  has  jurisdiction  of  the  case 
by  the  bill;  that  plaintiff  has  neither  an 
quate  remedy  nor  any  remedy  but  in  eq 
and  that  the  bill  is  not  multifarious,. — s 
answers  all  the  demurrers, 

V.  Upon  the  question  of  multifarious^ 
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be  further  observed:  Tbe  bill  has  but  one 
e  object,  viz..  lo  collect,  by  a  sort  of 
able  trustee  process,  a  single  debt  due 
Welcome  to  plaintiff  out  of  his  interest 
tiis  uncle's — Thomas  Greene's — estate.  1 
y  allegation,  every  parly  summoned, every 
*e  asked  for,  Is  auxiliary  to  that  one  ob- 

nrorrer  for  multifariousness  will  bold 
when  the  plaintiff  claims  several  matters 
different  nature;  and  not  where  one  gen- 
right  is  claimed  by  the  plaintiff,  although 
lefendants  may  have  separate  and  distinct 
s. 

a  Dimmock  v.  Bixiry,  20  Pick.  377. 

i:nment  of  Welcome  to  the  plaintiff 
eyed  every  dollar  of  his  intercut  in  Thomas 
ne'e  estate  after  paying  Bird's  debt;  and 
merest  bo  conveyed  cannot  possiblv  be 
led  without  making  all  the  defendants 

68. 

«ws.  C.  W.  Clifford  aud  P.  C.  S.  Ba,rt> 

for  all  defendants  except  Cross,  adminis- 
r: 

The  bill  presents  three  entirely  distinct 
t;  (1)  a  claim  for  Welcome  A.  Greene's 
sy  under  the  will  of  Thomas  A.  Greene; 

claim  for  Welcome  A.  Greene's  legacy 
x  the  will  of  Roscoe  Greene;  (3)  a  claim 
Welcome  A.  Greene's  distributive  share  as 
of  Alfred  Greene,  deceased. 

the  first  caae  the  court  is  asked:  (1)  to 
true  the  plaintiff's  assignment;  (2)  to  con- 
:  tbe  assignment  to  Preacolt;  (8)  to  take  an 
unt  of  Bird's  debt  to  Thomas  A.  Greene's 
e ;  (4)  to  take  an  account  of  the  indebtcd- 

of  Welcome  A.  Greene  lo  the  plaintiff, 

I  flic  matters  covered  by  this  first  case  it 
rfectly  clear  that  the  only  parties  inter- 
[  are  Barlktt,  administrator,  Welcome  A. 
ne.  the  legatee,  and  Prescott,  trustee  of 
Welcome  under  said  assignment  as  afore- 

and  William  E.  Bird.    These  defendanta 

II  who  have  any  interest  in  the  disposition 
■id  legacy. 

the  second  case  it  is  alleged  that,  under 
will  of  said  Roscoe,  said  Welcome  was  en- 
1  to  one-eighth  part  of  the  "residue  and  ra- 
ider" of  said  estate. 

tli is  is  so.  the  plaintiff  has  a  simple  claim 
a st  tbe  estate  of  said  Roscoe,  in  the  prose- 
ju  of  w  hich  Charles  Greene,  the  executoT 
le  will  of  said  Roscoe,  and  W.  A.  Greene, 
ilone  interested,  of  all  the  defendants  in 
case.  And  it  is  equally  true  and  apparent 
(lharles  Greene,  executor,  is  In  no 

interested  in  the  above-named  issues  in- 
ed  in  the  "first"  case. 

the  third  case  it  is  alleged  that,  as  heir  at 
of  said  Alfred,  said  Welcome  is  entitled  to 
tributive  shore  of  said  Alfred's  estate.  As- 
ing  this  to  be  so,  like  the  preceding  claim, 
a  simple  claim  against  the  estate  of  Alfred 
mh\  interesting  only  to  the  legal  Tepresen- 

e  of  that  estate,  James  M.  Cross,  nd  rain  is 
»r,  a  defendant  in  this  case;  while  he  in 

has  not  a  particle  of  interest  in  the  issues 
xed  by  either  of  the  other  two  cases. 

e  have  here,  then,  three  entirely  distinct 
independent  cases  embraced  in  one  bill, 
i  no  connecting  link;  and  not  a  single  con- 
ration  appears  which  renders  it  convenient 
rsirable  thut  they  should  all  be  considered 
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together;  and  we  therefore  submit  that  the 
amended  bill  is  multifarious. 

The  test  of  multifariousness,  so  far  as  it  can 
be  stated,  seems  to  be  as  follows,  viz.:  If  a 
defendant  can  say,  "I  am  called  upon  to  an- 
swer a  bill  containing  two  dhiinei.  subject- 
matters,  with  one  of  which  I  am  concerned, 
and  am  associated  with  other  defendanta  not 
concerned  with  that  issue  and  solely  concerned 
with  the  other,"  then  he  may  demur  for  mul- 
tifariousness. 

Drew.  Eq.  PL  43. 

This  seems  to  be  the  rule  in  England  and  this 
Commonwealth. 

Ccrttnen*  v.  Rom,  L.  R.  12  Eq.  366;  Metcaif  v. 
Cody,  8  Allen.  587;  Cambridge  Water  Work*  v. 
SomerviOe  D  <£  B.  Co.  14  Gray,  193. 

Several  distinct  matters  are  sometimes  con- 
sidered in  one  bill;  when,  however,  there  exists 
some  connecting  link  rendering  a  combination 
of  them  convenient. 

Heard,  Eq.  PL  44. 

II.  Is  Welcome  A.  Greene's  legacy  under 
Thomas  A.  Greene's  will  avested  or  contingent 

interest? 

Thus  far  this  case  has  been  presented  upon 
the  theory  that  the  interest  which  said  Welcome 
has  under  the  will  of  said  Thomas  is  a  vested 
interest,  as  alleged,  and  not  a  contingent  one. 
as  we  contend  it  is;  to  which  latter  event  the 
plaintiff's  assignment  is  invalid,  as  tbe  estate 
would  not  be  a  contingent  estate  covered  by 
Pub.  Stat.  chap.  126,  §  2,  and  hence  would 
not  be  assignable. 

After  the  recent  decision  of  this  court  In  the 
case  of  Oibbem  v.  GObew*.  140  Mass.  102.  1 
New  Eng.  Rep.  98,  where  the  subject  of  vested 
and  contingent  remainders  was  so  exhaustively 
argued  by  able  counsel,  it  is  unnecessary  for 
us  now  to  cite  additional  authorities,  or  to  do 
more  than  attempt  to  distinguish  the  case  at 
bar  from  that  one,  where  it  would  seem  that 
the  court  has  gone  to  the  extreme  limit  of  the 
well-established  rule  of  the  court  to  favor  vest- 
ed rather  than  contingent  remainders. 

The  case  at  bar  is  distinguishable  from  the 
Qibbem  Case:  (1)  In  the  Qibben*  Case  the  be- 
quest was  to  the  testator's  own  children;  here 
It  is  to  the  children  of  the  testator's  brother; 
(2)  the  class  was  finally  determined  at  the  death 
of  the  testator;  here  it  may  not  be  finally  de- 
termined until  long  after  the  termination  of 
the  life  estate.  The  effect  of  this  difference  Is 
very  noticeable.  In  the  Qibbens  Caae  the  death 
or  the  survival  of  the  children  could  not  change 
the  descent  of  the  property  from  the  objects  of 
the  testator's  bounty.  Under  that  decision  his 
children  or  his  grandchildren,  if  he  had  any, 
must  necessarily  take;  but  in  this  case  the  re 
Bult  may  directly  violate  the  clear  intentions  of 
the  testator. 

Suppose  a  child  of  Welcome  A.Greene  should 
outlive  the  testator,  and  then  die,  during  the 
life  tenancy  of  the  widow,  without  issue, — Its 
Bhare  would  then  go,  if  it  were  a  vested  legacy, 
to  the  father,  Welcome  A.  Greene,  if  living,  as 
its  heir;  or  to  its  mother,  if  living,  if  its  father 
were  dead,  to  the  exclusion  of  its  brothers  and 
sisters.  But  can  the  court  have  any  doubt  t  hat 
j  the  testator  intended  that,  in  case  a  child  of 
Welcome  A.  Greene  died  during  the  widow- 
hood of  Mrs.  Thomas  A.  Greene,  without  issue, 
its  share  should  be  divided  among  its  brothers 
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and  sisters?  And,  to  carry  the  case  a  little 
farther,  suppose  under  such  circumstances, 
the  father  were  dead,  and  the  mother  survived, 
and  then  died,— it  would  carry  the  property  to 
her  heirs,  though  no  blood  relation  to  Thomas 
A.  Greene,  whatever. 

While  the  decision  in  the  CHbbms  Que  is  of 
course  the  law  for  this  Commonwealth,  the 
court  will  hesitate  before  extending  that  doc- 
trine an  iota;  and  the  language  of  the  court  in 
that  case,  in  its  reference  to  the  special  lan- 
guage of  the  will  and  to  the  arguments  to  be 
drawn  therefrom,  indicates  very  strongly  that 
the  court  did  not  intend  that  the  decision 
should  be  precedent  for  a  case  where  there  was 
a  substantial  difference  from  the  facts  of  the 
Oibbens  Cote. 

III.  If  the  plaintiff  has  any  rights  under  her 
assignment,  they  can  be  secured  through  the 
probate  court. 

The  amended  bill  prays  for  an  account  of 
the  personal  estate  of  the  testator,  Thomas  A. 
Greene, in  the  hands  of  the  administrator, Bart- 
lett.  It  appears  that  the  said  Bastlett,  admin- 
istrator, is  the  duly-appointed  administrator 
dc  bonis  non  of  the  estate  of  Thomas  A.  Greene, 
deceased,  and  that  the  settlement  of  said  estate 
is  now  pending  in  the  Probate  Court  for  the 
County  of  Bristol.  Said  probate  court  has  ex- 
clusive jurisdiction  of  all  matters  pertaining  to 
the  settlement  and  distribution  of  said  estate. 

IV.  The  plaintiff  has  a  plain,  adequate,  and 
complete  remedy  at  common  law. 

1.  As  to  Prescott.  The  plaintiff  states  that 
Bird's  debt  to  the  estate  of  Thomas  A.  Greene 
did  not  exceed  $6,986.46,  and  that  Prescott 
paid  to  said  Welcome  the  surplus  of  said  leg 
acy,  amounting  to  $2,018.84.  If  the  balance 
due  said  Welcome  was  ascertained  as  alleged, 
the  plaintiff  could  bring  a  suit  at  law  against 
the  trustee  to  recover  same. 

2.  As  to  Bartlett.  If  the  plaintiff  rests  her 
claim  upon  the  agreement  made  by  some  of 
the  parties  to  this  bill,  by  virtue  of  which  it 
is  alleged  that  Bartlett,  administrator,  agreed 
to  pay  the  shares  of  said  Roscoe  and  said  Al- 
fred in  the  estate  of  said  Thomas  to  said  eight 
legatees  directly,  and  not  to  the  legal  repre- 
sentatives of  said  estates,  then,  upon  breach  of 
said  agreement,  the  plaintiff  would  have  a 
claim  for  damages  in  a  suit  at  law  upon  said 
agreement.  Upon  the  representation  of  the 
proper  party,  the  probate  court  will  authorize 
a  suit  at  law  upon  the  probate  bond  of  Bartlett, 
administrator,  if  he  neglects  or  refuses  to  pay 
said  Welcome's  legacy. 

Pub.  Stat  chap.  143,  §  18. 

Upon  a  suit  upon  the  administrator's  bond  as 
aforesaid,  execution  can  issue  for  the  amount 
of  the  legacy  in  favor  of  the  legatee. 

Fay  v.  Taylor,  2  Gray,  154. 

This  is  true  even  when  the  legacy  is  not  for 
a  specific  and  definite  sum,  and  the  amount  can 
only  be  ascertained  by  reference  to  an  assessor. 

Conant  v.  Stratum,  107  Mass.  474. 

8.  As  to  Charles  Greene,  the  executor.  The 
plaintiff  has  a  plain,  adequate,  and  complete 
remedy  at  common  law,  if  said  executor  refuses 
to  pay  said  Welcome's  legacy.  It  may  be  fur- 
ther said  that,  without  the  will  of  said  Roscoe, 
this  court  cannot  determine  what  its  provisions 
are,  or  determine  the  plaintiff's  rights  under 
same;  and  said  will  is  not  a  part  of  this  case. 
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4.  As  to  James  M.  Cross,  administrator. 
For  failure  to  distribute  the  estate  of  his  in- 
testate, parties  interested  can  sue  the  bond  of 
said  administrator. 

6.  As  to  William  E.  Bird.  With  Prescott, 
trustee,  out  of  the  bill,  Bird  has  no  interest  in 
this  case. 

6.  As  to  Welcome  A.  Greene.  With  the 
other  defendants  out  of  the  bill,  the  plaintiff 
has  no  case  in  equity  against  said  Welcome. 

Devens,  J.,  delivered  the  opinion  of  the 

court: 

The  first  ground  of  demurrer  relied  on  by 
defendants  is  that  the  bill  is  multifarious.  Its 
object  is  evidently  to  collect  a  debt  due  from 
Welcome  A.  Greene  to  the  plaintiff,  Wel- 
come having  assigned  to  her,  as  security 
therefor,  all  his  interest  in  the  estate  of  his 
uncle,  Thomas  A.  Greene,  whether  the  same 
was  derived  directly  under  the  will  of  said 
Thomas,  or  by  the  will  of  Roscoe  Greene,  or 
by  inheritance  from  Alfred  Greene.  Roscoe 
and  Alfred  Greene  were  brothers  of  Welcome, 
and,  like  him,  devisees  under  the  will  of  Thorn 
as  A.   Both  were  then  deceased,  one  testate, 
and  the  other  intestate.   This  assignment  was 
made  subject  to  a  previous  assignment  to  Mr. 
Prescott,  which  was  to  secure  the  payment  of 
a  debt  due  from  the  defendant  Bird  to  the  es- 
tate of  Thomas  A.  Greene, — the  surplus  re- 
maining, by  the  terms  of  the  assignment,  to 
be  paid  to  Welcome,  his  administrator  or  as- 
signs.  The  assignment  to  Prescott  was  dated 
before  the  death  of  either  Roscoe  or  Alfred 
Greene;  but  the  defendants  Welcome  G 
Bartlett,  the  administrator  of  the  estate 
Thomas  A.  Greene,  and  Prescott,  as  the  oil 
alleges,  all  deny  that  the  plaintiff  bas  any  rigaM 
by  virtue  of  her  assignment,  pretending  that 
the  previous  assignment  operated  to  convey*! 
Prescott  all  Welcome's  interest  in  the  estateef 
Thomas,  including  that  to  which  he 
entitled  by  the  death  of  his  brothers;  that  H 
was  an  absolute  conveyance,  and  left  in  Wel- 
come no  assignable  interest. 

There  are  presented—as  the  defendants 
tend — three  cases  in  a  single  bill:  A  claim  flat j 
the  surplus  of  the  legacy  of  Welcome  uq4st 
the  will  of  Thomas  after  payment  of  the  datk; 
due  from  Bird,  in  which  only  Welcome,  Batf* 
lett.  administrator,  Prescott,  and  Bird  cam  tflj 
interested;  a  claim  for  Welcome's  legacy 
der  the  will  of  Roscoe  Greene,  in 
one  can  be  interested  but  the  plaintiff, 
Greene,  one  of  the  defendants,  the  exec 
the  will  of  Roscoe,  and  Welcome;  a 
Welcome's  distributive  share  in  the 
Alfred  Greene,  in  which  no  one  can  be 
ested  except  his  administrator,  James 
the  plaintiff,  and  Welcome.  We  have 
as  it  is  urged,  three  independent  cases 
embraced,  without  any  connecting  link, 
renders  it  necessary  or  even  convenient 
sirable  that  they  should  be  considered 
bill. 

We  are  not  prepared  to  concur  in  this, 
between  the  plaintiff  and  Bartlett,  the 
lstrator  of  Thomas  A.  Greene,  W< 
Greene,  and  Prescott,  these  claims  f< 
part  of  one  transaction.  The 
plaintiff— assuming  it  to  be  valid 
bracing  all  the  claims  stated — entitled 
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?ive  from  Bartlett  all  the  surplus  of  the  im- 
itate legacy  to  Welcome,  and  from  the 
■esentalivea  of  Roscoe  and  Alfred  the 
uinls  coming  to  Welcome  from  the  estates 
lis  brothers.  By  an  agreement  set  forth  in 
bill,  made  between  the  executor  of  Roscoe 

the  administrator  of  Alfred  on  the  one 
,  and  the  defendant  Bartlett,  he  has  re- 
ed from  them  certain  amounts  due  from 

estates  they  represent  to  Welcome;  or, 
e  properly,  Bartlett  has,  by  their  agree- 
t.  retained  them,  and,  wilhout  paying  them 
■  10  Welcome  or  the  executor  and  aiiminis- 
ur  respectively  of  his  brothers,  has  paid 
a  directly  to  Preseott.  The  plaintiff  has  a 
and  growing  out  of  an  assignment  by 
ch  every  defendant  was  affected;  and  their 
ous  interests  are  so  blended  that  it  would 
mpossible  to  separate  the  investigation  of 
a  with  convenience.  It  is  not  Indispensa- 
tbat  all  the  parties  should  have  an  interest 
It  the  matters  contained  in  the  suit;  it  will 
uffkient  if  each  party  has  an  interest  in 
e  mutters  in  the  suit,  and  that  they  are  con- 
id  with  the  others.  Even  if  one  is  a  ne- 
nry  party  to  some  portion  only  of  the  ease, 
bill  is  not  therefore  necessarily  raultifari 

Story.  Eq.  PI.  27 L  a. 
II  the  parties  defendant,  except  Bird,  prac- 
ly  deny  the  right  of  the  plaintiff  under 
assignment;  and  the  transaction  by  which 
icott  has  received  the  money  above  the  debt, 
to  Bird  has  been  participated  in  by  all  the 
ndants  except  Bird.    It  does  not  appear 

Mr.  Preseott  makes  any  claim  to  these 
Is  except  by  reason  of  the  original  assign 
I  to  him,  but  he  has  paid  them  to  Welcome. 
I  is  a  necessary  party  throughout,  as  he  is 
rested  in  having  his  debt  correctly  deter 
ed,  and  the  assignment  to  the  plaintiff  is 
eel  lo  that  debt  so  far  as  the  surplus  of 
egacy  is  concerned.  The  executor  of  Ros- 
and  administrator  of  Alfred  are  also  inter- 
.1  in  having  the  amount  of  this  surplus 
rmined,  as  that  h  subject,  with  the  funds 
icir  hands,  to  the  assignment  in  favor  of 
miff.  The  assignment  to  the  platutiff,  itis 
c  observed,  is  not  an  absolute  assignment, 
one  for  the  payment  of  her  debt:  aod  the 
esentalivea  of  "the  three  estates,  his  Inter- 
in  which  he  has  assieued,  are  properly 
<■  parlies  in  determining  hnw  much,  if  atiy- 
g,  is  to  be  paid  by  each.  The  plaintiff 
d  not  have,  as  the  defendants  contend,  an 
juate  remedy  at  law.  if  the  funds  lo  which 
had  a  right  lo  look  have  been  wrongfully 
[  to  Preseott  by  reason  of  a  miseonstruc- 

of  the  effect  of  the  assignment  to  him,  or 
any  other  cause. 

be  suggestion  is  that  a  series  of  suits  might 
■rough i  against  the  representatives  of  the 
e  estates.  In  view  of  the  mode  in  which 
>a.rts  of  the  transaction  are  connected  by 
assignment  itself  to  the  plaintiff  and  espe- 
y  by  the  arrangement  made  between  the 
■esentatives  of  the  three  estates,  and  by  the 
nient  from  each,  through  Bartlett,  to  Pres- 
,—in  order  that  a  multiplicity  of  suits  may 
irevenled;  that  the  rights  of  all  parties  may 
djudged  and  settled,  and  that  all  persons 
rested  in  the  subject-matter  may  be  bound 
he  decree,  a  bill  m  equity  affords  the  only 
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appropriate  remedy;  and  it  cannot  be  held 

multifarious. 

The  defendants  further  urge  that  the  Inter- 
est which  said  Welcome  and  his  brothers  had 
In  the  estate  of  Thomas  A.  Greene  was  a  con- 
tingent interest  only,  and  Lhat,  their  mother 
being  still  alive  at  the  lime  of  the  assignment 
lo  the  plaintiff,  it  was  invalid,  as  the  estate 
sought  to  be  assigned  was  not  included  in  the 
class  made  assignable  by  the  statute  (Pub.  Stat, 
chap.  126.  §  2).  There  Is  no  occasion  to  con- 
sider the  effect  of  this  statute  as  to  contingent 
estates,  as  the  interest  of  the  brothers  in  their 
uncle's  estate  was  vested.  Upon  this  point  the 
case,  Qibbem  v.  Qibbens,  140  Mass.  102,  1  New 
Eng.  Rep.  98,  is  quite  decisive.  The  testator, 
Thomas  A.  Greene,  does,  indeed,  provide  that 
if  any  of  his  nephews  shall  die  during  the  life 
of  their  mother,  leaving  issue,  such  issueshall 
be  entitled  to  one  share  of  bis  estate  by  right 
of  representation.  There  may  be  a  vested  in- 
terest determinable  upon  the  happening  of  a 
contingency.  If  the  interest  of  Welcome  and 
his  brothers  was  subject  to  be  devested  by  the 
contingency  of  the  death  of  either  during  the 
lifetime  of  the  mother,  leaving  issue,  It  was 
not  the  less,  on  that  account,  vested.  Gardner 
v.  llouprr,  3  Gray.  898;  Blanchurd  v,  Blan- 
chard,  I  Allen,  223;  Darling  v.  Blanthard,  108 
MaM,  176;  Mc Arthur-  v.  Scott,  113  (J,  S.  340, 
381  [Bk.  23,  L.  ed.  10151. 

The  defendants  further  urge  that  if  the 
plaintiff  has  any  rights  they  can  be  secured 
through  the  probate  court.  The  amended  bill 
prays  for  an  account  of  Ibe  personal  estate  of 
the  testator,  Thomas  A.  Greene,  in  the  hands 
of  his  administrator.  Bartlett.  and  of  the 
shares  to  which  Welcome  ib  entitled  as  legatee 
of  said  Thomas,  as  legatee  of  Roscoe,  and  as 
heir  of  Alfred.  But  we  do  not  understand 
that  the  plaintiff  seeks  lo  transfer  the  settle- 
ment of  these  accounts  into  this  court.  Nor 
could  the  bill  be  maintained  for  tbat  purpose, 
as  the  probate  court  has  exclusive  jurisdiction 
of  all  matters  pertaining  to  the  settlement  and 
distribution  of  estates.  Its  principal  object  is 
to  ascertain  the  validity  and  the  construction 
of  the  assignment  under  which  the  plaintiff 
claims;  and  for  this  purpose  il  may  be  main- 
tained. 

The  probate  court  does  not  lake  cognizance 
of  assignments  made  by  legatees  or  distributees 
of  their  interests,  but  deals  only  with  those 
primarily  entitled  to  the  legacies  or  distributive 
shares.  Pond  v.  Pond,  18  Mass.  413:  Procter 
v.  Newhtdl,  17  Mass.  81,  92;  Osgood  v.  Breed, 
Id.  355;  Hancock  v.  Hubbard,  19  Pick.  157; 
Knoteiton  v.  Johmoii,  46  Me.  489;  Wood  v. 
Stone.  89  N.  H.  572. 

The  bill  does  not  set  forth  that  the  accounts 
of  the  representatives  of  the  three  estates  in- 
volved have  vet  been  settled  finally  In  the  pro- 
bale  cnurt.  While,  until  this  is  done,  it  may 
not  be  possible  to  determine  all  lhat  is  due  to 
plaintiff  under  her  assignment,  from  either,  if 
anything,  or  what  sums  shall  be  finally  paid 
by  them,  she  is  still  entitled  to  maintain  the 
bill  lo  restrain  them  from  paying  over  to  Wel- 
come any  moneys  now  in  their  hands,  or 
which  may  hereafter  come  into  them,  to  which 
she  is  equitably  entitled  by  her  assignment. 
Should  she  establish  the  validity  of  berassign- 
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merit  and  notice  to  them  thereof,  the  bill  should 
it  I  so  be  retained,  in  order  that,  when  it  is  ascer- 
tained by  proper  decrees  of  (he  probate  court 
and  an  accounting  there,  what  is  due  to  Wel- 
come from  the  estate  of  his  uncle,  Thomas  A. 
Greece,  and  the  estate  of  his  brothers,  Roscoe 
and  Alfred,  the  representatives  of  those  estates 
shall  be  ordered  to  pay  to  plaintiff  enough  to 
satisfy  her  claim,  without  regard  to  the  division 
and  distribution  they  have  made  of, the  assets  of 
estates  respectively  represented  by  them,  by 
agreement  among  themselves  and  without  or- 
der from  the  court. 
Dent  un  er  overruled. 


Mary  M.  EH  RON 
p. 

Edward  BROCK. 

1.  It  is  the  duty  of  t  he  owner  of  a  build- 
ing under  his  own  control  and  in  his 
own  occupation,  ;is  between  himself  and 
the  public,  to  keep  it  in  Buch  safe  con- 
dition that  travelers  on  the  highway 
shall  not  suffer  injury. 

2.  If  the  work  of  a  contractor  to  repair 
a  building  i-  completed,  the  owner 
will  be  responsible  for  injuries  to 
others  thereafter  resulting  from  the  im- 
perfect construction  or  dangerous  con- 
dition of  the  work, 

S.  A  judge  is  not  bound  to  adopt  the  pre- 
cise words  of  a  party  requesting  in- 
Btructionato  a  jury:  anil  if  the  instruc- 
tions mivenby  toe  judge  are  not  stated, 
it  must  be  inferred,  as  against  the  ex- 
cepting party,  that  they  were  correct 
and  sufficient  to  cover  the  inquiry. 

(Buffolk  Filed  May  L».  1887.) 


across  and  beyond  the  said  sidewalk  I 
roadway,  and  made  it  necessary  for  pi 
walking  on  the  sidewalk  to  turn  out  i 
points  where  the  fences  were,  in  ordeT  I 
by.  This  evidence  was  contradicted  t 
plaintiff's  testimony. 

Il  wuh  iii  evidence  that,  on  the  d:i\ 
to  said  accident,  one  Blevins,  a  roofer 
his  employees,  was  at  work  upon  the  re 
said  house,  under  an  entire  contract  for 
cifled  price  made  with  the  defendant, 
the  terms  of  which  he  was  to  remove  ta 
gravel  from  the  old  roof  of  said  house,  i 
place  thereof  to  put  on  new  tar  and  gr&r 
zinc  flashings, — he,  Blevins,  furnishin 
labor  and  materials  therefor.  The  evl 
was  conflicting  as  to  whether  the  remo' 
repairing  of  said  cap  was  any  part  of  sai 
tract,  which  was  an  oral  one.  The  evl 
was  also  conflicting  as  to  whether  said  B 
had  completed  his  contract  at  the  time  < 
accident,  and  also  as  to  whether  the  defe 
interfered  with  said  cap  during  the  out 
ance  of  the  work.  Blevins  testified  that 
sisted  the  defendant  in  removing  the 
from  the  wall,  and  also  in  replacing  ii 
was  denied  by  the  defendant,  who  te 
that  he,  the  defendant,  in  no  way  inte 
with  the  same. 

After  the  evidence  was  all  in,  Ihe  defe 
asked  the  court  to  rule  and  instruct  tin 
as  follows: 

"1.  The  defendant  is  not  liable  in  this  i 
unless  the  xinc  was  unfastened  by  bin 
was  so  negligently  and  carelessly  [eft  u 
ened. 

"2.  If  the  defendant  Brock  entered 
contract  with  Blevins,  the  roofer,  undi 
terms  of  which  he,  Blevins,  was  to  pe 
and  furnish  the  labor  and  materials  for  p' 
a  new  roof  on  the  building  In  queslioi 
putting  the  cap  on  the  wall  was  a  part  < 
contract,  the  defendant  would  not  be  Ms 
this  action. 

''3,  If  the  zinc  was  carelessly  or  neglii 
left  unfastened  or  loose  by  Blevins,  or  i 
his  employees,  and,  while  in  that  conditio 
blown  from  the  roof,  then  the  defend 
not  liable  in  this  action. 

"4.  If  the  jury  find  that  it  was  a  part 
duty  of  Rlevina  to  fasten  and  secure  thi 
cap  which  fell  or  was  blown  off  from  thi 
then  it  is  their  duly  to  find  a  verdict  fi 
defendant;  as  in  that  event  the  negll 
would  be  that  of  Blevins,  and  nut  erf  ■ 
ant. 

"5.  The  defendant  was  not  bound  to  i 
pate  remote  contingencies,  such  as  a  high 
or  severe  storm;  and  the  burden  of  pr 
upon  the  plaintiff  to  show  what  precauti 
defendant  failed  to  take  which  he  ouf 
have  taken. 

'6.  If  the  jury  find  that  the  plain ti 
upon  the  sidewalk  in  front  of  the  defen 
house,  where  she  claims  to  have  been  i 
time  she  was  struck,  and  also  find  Hint  a 
time  the  sidewalk  was  enclosed  upon 
sides  of  the  house  by  a  fence  or  wife 
tending  across  the  sidewalk  to  the  -tin 
impeding  Us  use  for  travel,  then  they  ma 
she  had  no  right  to  be  there,  and  ihe 
cannot  recover  damages  in  Ibis  action." 

The  court  refused  to  so  rule,  and  lefl 
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ON  defendant's  exceptions.  Overruled. 
Action  of  tort,  in  which  the  plaintiff  seeks 
to  recover  damages  for  personal  injuries  oc- 
casioned by  a  piece  of  zinc  which  fell,  or  was 
blown  by  the  wind,  upon  the  plaintiff  from  the 
roof  of  defendant's  house  on  Tufts  Street,  in 
Boston. 

At  the  trial  in  the  superior  court  before 
Knowlton,  J.,  it  was  in  evidence  that  defend- 
ant was  the  owner  of  the  dwelling-house  inn! 
land  above  mentioned,  and  that  on  December 
38,  1884,  while  the  plaintiff  was  walking  on 
the  sidewalk  adjoining  and  opposite  said  house, 
a  piece  of  zinc,  which  formed  a  cap  for  the 
brick  wall  which  extended  a  few  inches  above 
the  roof  of  said  house,  either  fell,  or  was  blown 
by  the  wind,  from  said  wall,  and,  striking  the 
plaintiff  on  the  bend,  threw  her  down,  and 
thereby  occasioned  the  injury  complained  of. 
No  persons  were  working  on  the  roof  of  the 
defendant's  house  on  the  day  of  the  accident; 
but  there  was  a  carpenter  at  work  on  the  front 
of  said  house,  sheathing  about  the  front  door. 

It  was  in  evidence,  on  the  part  of  the  de- 
fendant, that  that  portion  of  the  sidewalk  on 
which  the  plaintiff  claims  she  was  at  the  lime 
she  was  struck  and  injured  was.  at  the  time 
of  the  accident,  and  for  several  weeks  had 
been,  obstructed  on  either  Ride  of  said  house 
by  a  fence  which  extended  from  said  house 
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jury  in  determine  wbclber  the  plaintiff's 
iry  wits  caused  by  (be  unsafe  and  improper 
iiiiirn  of  the  defendant's  building,  and 
rtber,  atlbe  lime,  the  plaintiff  was  lawfully 
the  street  or  sidewalk,  in  the  exercise  of 
care;  and  gave  full  instructions  touching 
se  questions.  Upon  ihe  matter  of  the  de- 
Jant's  fifth  requfst,  the  following  inslruc- 
was  given:  "The  duty  of  an  owner  to 
•  his  building  in  such  a  condition  that  a 
ful  occupant  of  adjacent  property  will  not 
njured  by  it  does  not  create  against  him  a 
ility  for  an  accident  caused  by  the  wrong- 
interference  of  a  third  person,  or  for  an 
itable  accident;  that  is,  for  one  produced 
uch  a  cause  as  a  superior  and  unantlci- 
d  natural  force,  like  a  stroke  of  lightning 
tor aado  of  such  violence  as  could  not  rea 
ibly  be  expected:  but  it  does  leave  him  li- 
for  all  accidents  produced  by  the  unsafe 
lUion  of  the  house  in  connection  with  the 
jn  of  winds  or  storms  ordinarily  incident 
ur  climate." 

a  which  refusal  the  defendant  excepted, 
jury  returned  a  verdict  for  the  plaintiff, 
the  defendant  alleged  exceptions. 
r.  James  W.  O'Brien,  for  defendant: 
ie  negligence  which  caused  the  injury  to 
jlaintiff  was  the  negligence  of  Blevins,  the 
ractor  for  the  roofing,  and  not  tbe  negli- 
e  of  the  defendant.  It  was  in  evidence 
Blevins,  with  his  employees,  was  at  work 
i  the  roof  on  tbe  day  prior  to  the  accident ; 
also  that  he  had  not  completed  his  coo- 
.  which,  as  claimed  by  defendant,  includ- 
be  repair  and  fastening  of  the  zinc  cap 
:h  caused  the  injury.  And  it  further  ap- 
i  from  the  testimony  of  Blevins  that  be 
>nally  assisted  in  the  removal  of  the  said 

ie  relation  of  Blevins  and  the  defendant 
that  of  contractor  and  contractee;  and  the 
adant  would  not  be  liable  for  the  uegli- 
acts  of  the  contractor. 
nners  v.  Hennessey.  113  Mass.  96;  HiUiard 
tchardjion,  3  Gray,  349. 
ie  first,  second,  third,  and  fourth  requests 
instructions  should  therefore  have  been 
ft 

ie  case  at  bar  is  similar  to  cases  of  Welfare 
mdon  d>  B.  R.  Co.  L.  R.  4  Q.  B.  693,'and 
m,r  v,  Webb,  101  N.  Y.  878. 
ie  jury  should  at  least  have  been  allowed 
•iirminc  whether  the  injury  was  caused 
ie  negligence  of  the  contractor  or  of  the 
if. 

regard  to  the  sixth  request  for  inslruc- 
ij  It  appeared  from  the  evidence  on  the 
of  ibe  defendant  that  the  portion  of  the 
valk  on  which  the  plaintiff  claims  to  have 

at  the  time  of  the  injury  was  fenced  in 

?uired  by  ordinance  of  the  city  of  Boston 
lev.  Ord.  chap.  28,  gg  7,  8),  "and  would 
:fore  not  be  open  for  public  travel  ;ard  she 
if  ore  had  no  right  to  be  there;  and  such 
QClion  should  have  been  given  (.)foi/ni- 
v.  Whidden,  143  Mass.  287,  8  New  Eng. 
362) 

•fend  an  I 's  first  four  requests  for  ins true- 
are  consistent  with  the  law  as  settled  in 

'ay  v.  Boston  Gas  Light  Co,  114  Mass.  149, 

Jagtr  v.  Adams,  128  Mass.  26. 
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Messrs.  R.  D.  Smith  and  J.  H.  Sher- 
borne,  for  plaintiff: 

The  court  gave  full  instructions  touching 
the  questions  whether  the  plaintiff's  injury  was 
caused  by  the  unsafe  and  improper  condi- 
tion of  the  defendant's  building;  and  wheth- 
er, at  the  time,  the  plaintiff  was  lawfully  ou 
the  street,  or  sidewalk,  in  the  exercise  of  due 
care.  The  evidence,  which  was  conflicting 
upon  these  questions,  is  not  reported.  The  de- 
fendant's requests,  except  the  fifth,  are  bused 
upon  ilis  views  of  that  evidence.  The  court 
was  not  bound  to  adopt  the  language  of  these 
requests. 

Thurston  v.  Perry.  180  Mass.  240;  Howe*  v. 
Qrusli,  131  Mass.  207;  Randall  v.  Chase,  133 
Mass.  210. 

The  owners  of  houses  are  bound,  at  their 
peril,  to  keep  the  stack  of  chimneys,  or  other 
things  collected  upon  the  building,  from  fall- 
ing into  the  street  below. 

Grayv,  Boston  Gas  Light  Co.  114  Mass.  158; 
Nichols  v.  Marsland,  L.  R.  10  Exch.  225. 2  Exch. 
D.l;  Fletcher  v.  Rylands,  L.  R.  1  Exch.  205. 
279;  L.  It.  3  H.  L.  830,  889,  340. 

An  owner,  by  employing  a  contractor  to 
build  or  repair  his  house,  cannot  escape  liabili- 
ty for  an  injury  resulting  from  the  imperfect 
condition  thereof,  caused  by  the  negligence  of 
the  contractor,  where  the  contractor  had  ceased 
to  work  or  had  completed  his  contract. 

Gorfutm  v.  Gross,  125  Mass.  232;  Currier  v. 
Bjston  Mime  Hall  Asm.  185  Mass.  414;  Sturges 
v.  Theological  Soe.  130  Mass.  414. 

"The  person  who,  for  his  own  purposes. brings 
on  his  lands,  and  collects  and  keeps  there,  any- 
thing likely  to  do  mischief,— if  it  escapes,  must 
keep  it  at  ids  peril;  if  he  does  not  do  so,  he  is 
prima  facie  answerable  for  all  damage  which 
is  tbe  natural  consequence  of  fts  escape." 

See  Gorham  v.  Gross,  125  Mass.  333.  238. 

This  duty  does  not,  or  should  not,  rest  upon 
any  doctrines  of  negligence  in  the  ordinary 
sense  (Nichols  v.  Marsland;  (fray  v.  Boston 
Gas  Light  Co.  nipta);  it  is  analogous  to  the 
duty  of  a  carrier  to  ensure  the  safe  carriage  of 
goods,  and  subjeel  t<>  similar  exceptions, 

It  is  a  rule  of  public  policy  to  protect  those 
who  use  the  highways  and  adjoining  premises. 

Shipley  v.  Fifty  Associates,  106  Mass.  194, 
199. 

The  houseowner,  being  bound  to  keep  his 
building  safe,  so  that  uo  part  of  it  will  fall, 
cannot  escape  lhat  duty  by  making  a  contract 
with  one  to  build  or  repair. 

A  different  rule  may  prevail  when  the  whole 
premises  are  given  up  to  the  control  of  a  con- 
tractor, as  in  Conners  v.  Hennessey,  112  Mass. 
98;  but  we  submit  that  this  case  should  have 
been  decided  the  other  way. 

See  Mulchey  v.  MethodiM  Soc.  125  Mass.  489; 
Gray  v.  Boston  Ga*  Light  Co.  supra. 

This  question  seems  to  be  governed  by  the 
principles  settled  in  Fletcher  v.  Rylands,  L.  R. 
1  Exch.  265.  and  affirmed  la  L.  R.  3  H,  L.  880, 
and  in  Gorham  v.  Gross,  125  Mass.  232;  Mulchey 
v.  Methodist  Soc.  125  Mass.  487;  Gray  v.  Boston 
Gas  Light  Co.  114  Mass.  149;  Shipley  v.  Fifty 
Associates,  106  Mass.  194;  Heaven  v,  Pender.  11 
Q.  B.  D.  503;  Kearney  v.  London,  B.  dc  S.  C. 
R.  Co.  L.  R.  0  Q.  B.  760. 

Devens,  /. ,  delivered  the  opinion  of  the 
court: 
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The  first  ruling  requested  was  tbat  the  de- 
fendant was  not  liable  in  this  action  unless  the 
zinc  (by  the  falling  of  which  the  injury  oc- 
curred) was  unfastened  by  him,  and  was  so 
negligently  and  carelessly  left  unfastened. 
This  instruction  could  not  have  been  given. 
It  is  the  duty  of  the  owner  of  a  building  under 
bis  own  control  and  in  his  own  occupation,  as 
between  himself  and  the  public,  to  keep  it  in 
such  safe  condition  that  travelers  on  the  high- 
way shall  not  suffer  injury.  Gray  v.  Boston 
Gai  Light  Co.  14  Gray,  149,  and  cases  cited. 

It  was  a  disputed  question  whether  one  Ble- 
vlii\  who  had  contracted  with  the  defendant 
to  make  certain  repairs  on  the  roof  of  his 
house,  had  completed  his  contract.  The  sec- 
ond, third,  and  fourth  instructions  requested, 
which,  if  given,  would  relieve  the  defendant 
from  any  responsibility  if  the  carelessness  of 
Blevlns  in  leaving  the  zinc  unfastened  was  the 
primary  cause  of  the  injury,  necessarily  imply 
that  the  owner  of  the  building  was  not  respon- 
sible for  the  unsafe  condition,  even  if  the  con - 
tmctor  had  completed  his  contract  and  had 
censed  to  work.  The  case  upon  these  points 
was  left  to  the  jury  to  determine  whether  the 
plaintiff's  injury  was  caused  by  the  unsafe 
condition  of  the  building.  What,  in  terms, 
the  instructions  were,  the  exceptions  do  not 
show;  but  it  is  evident  that  the  defendant  was 
only  made  responsible  for  the  unsafe  condition 
of  "the  building  itself,  and  not  for  any  careless- 
ness of  Blevins,  as  an  independent  contractor, 
in  actually  performing  the  work.  It  cannot 
be  contended  that,  if  the  work  was  completed, 
the  owner  would  not  be  responsible  for  injuries 
resulting  from  the  imperfect  construction  or 
dangerous  condition.    Oorliam  v.  Orou,  135 


j  fifth  instruction  requested  was  given  in 
substance,  and  the  defendant  has  urged  no  ob- 
j ret  ion  thereto. 

The  sixth  request  was,  in  substance,  tbat  if 
the  jury  find  that  plaintiff  was  on  the  side- 
walk, and  find  "that  the  sidewalk  was  en- 
closed on  both  sides  of  the  house  by  a  fence  or 
barrier  extending  across  the  sidewalk  to  the 
street,  and  impeding  the  use  for  travel,  then 
they  must  find  she  had  no  right  to  be  there, 
sua  therefore  cannot  recover  damages  in  this 
action."  Whether  the  defendant  had  any  au- 
thority from  the  city  authorities  to  enclose  the 
sidewalk  in  the  manner  described  does  not  ap- 
pear. While  the  presiding  judge  did  not 
adopt  the  request  of  the  defendant,  he  gave  full 
instructions  upon  the  question  whether  the 
plaintiff  was  lawfully  on  the  street  or  side- 
walk, in  the  exercise  of  due  care.  The  judge 
was  not  bound  to  accept  the  precise  words  of  the 
defendant;  and,  as  his  instructions  are  not  stat- 
ed, it  must  be  inferred,  as  against  the  except- 
big  party,  that  they  were  correct,  and  sufficient 
to  cover  the  inquiry. 
Exception*  overruled. 


Horace  W.  JORDAN 

Alice  McKINNEY. 

SAME  e.  SAME. 

A  party  cannot,  by  drawing  out  on  cross- 
examination  the  opinion  of  a  witness 
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as  to  the  ownership  of  real  o^ruTA,  g*tl 
,the  right  to  contradict  the  witness  b 

showing  that,  .-it  another  time,  the  wi 
ness  had  stated  that  the  deed  unde 
which  the  person  he  had  designated  a 
the  owuer  of  the  realty  claimed  title  *M 
fraudulent.  Such  evidence  does  m 
tend  to  contradict  the  testimony  of  tii 
witness  that  he  held  possession  by  pe 
mission  of  the  person  he  had  designate 
as  owner. 

(Suffolk—  Filed  May8,lSS7.> 

ON  tensntV  exceptions.  Suttained. 
These  two  actions  are  real  actions,  an 
were  tried  together  in  the  superior  court  h» 
fore  Knowlton,  J.,  before  whom  it  appeaj* 
that  demandant  had,  in  March,  1883,  recover* 
judgment  against  tenant's  husband,  Datit 
McKinney.  and  his  two  sons  and  partners.  Be 
nard  McKinney  anil  Daniel  McKinney,  Ji 
that  demandant  had  taken  out  execution,  an 
under  such  execution  had  sold  the  real  est* 
in  question  as  the  properly  of  the  judgmci 
debtor,  Daniel  McKinney,  standing  in  tenant 
name,  the  property  having,  at  the  commeno 
ment  of  the  suit,  been  specially  attached, 
appeared  Hint  at  the  execution  sale  demandai 
had  purchased  the  property,  and  these  aclitM 
were  brought  September  8,  1888. 

Both  of  the  pieces  of  land  in  question  ha 
been  conveyed  to  Daniel  McKinney;  one  i 
1868,  and  the  other  in  1873.  The  record  lit 
had  remained  in  him  until  said  pieces  of  tan 
were  conveyed  lq  tenant  by  him  just  prior  i 
their  marriage,  in  February.  18i*3.  under  *u* 
circumstances  that  demandant  claimed  Ibaon 
veyances  were  fraudulent  as  against  creditor 
Tenant,  on  the  other  hand,  claimed  that  tl 
two  pieces  of  property  in  question  were  co 
veyed  to  her, —the  one  in  consideration  of  ma 
riage,  and  the  other  as  a  boria  fide  sale. — undi 
such  circumstances  that  she  was  entitled  l 
hold  both  against  demandant.  And  evidew 
was  introduced  by  both  parties  upon  the**  I 
sues,  and  instructions  in  the  case  were  givt 
by  the  court,  to  which  no  objection  was  mad 
It  appeared  that  tenant's  husband,  Dsni 
McKinney,  had  a  son,  named  Bernard  McKh 
ney,  by  a  former  marriage;  and  that,  at  tl 
time  of  the  alleged  conveyance  to  tenant,  ssl 
Bernard  McKinney  was  occupying  the  pr*c 
ises  covered  by  one  of  said  deeds  (viz_,  tl 
parcel  said  to  have  been  conveyed  in  GOfMt 
eratlon  of  marriage),  and  that  he  hadoocupk 
the  same  continuously  from  the  time  of  tl 
conveyance,  without  paying  any  rent  to  town 
In  a  deposition  of  said  Bernard,  taken  in  (  U 
fornia,  puf  in  evidence  in  the  case,  the  foltoi 
ing  cross  interrogatories  by  demandant,  ax 
answers  thereto,  appeared  { 

Cross-lnt.  5.  Under  what  arrangement,  i 
on  what  terms,  and  with  whom,  have  you  c 
cupied,  or  do  you  occupy,  by  yourseir  or  yw 
family,  the  dwelling  house  referred  to  in  Crw 
Int.  1? 

Ana  Alice  McKinney.  the  present  wife  I 
Daniel  McKinney,  my  father,  owns  the  two 
erty  or  dwelling-house.  My  family,  ana  m 
self  when  there,  occupy  the  dwell  in  g-bouavl 
her  permission;  there  is  no  other  &rr*agsaM 
or  terms  between  her  and  myseir 

Cross  Int.  6.    Do  you  not  claim  the  rigj 
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occupy  said  dwelling-house  without  paying 
y  rent? 
ins.  No. 

fcmandant  then  called  Charles  H.  Slow  for 
:  purpose  of  contradicting  Bernard  McKin- 
7  in  regard  to  the  manner  of  his  occupancy, 
1  as  to  the  ownership  of  tenant.  Against 
objection  of  tenant,  and  subject  to  her  ex- 
•tion,  the  court  ruled  that  the  evidence  was 
nissible,  and  permitted  Snow  to  testify  as 
ows: 

'On  the  morning  of  the  day  on  which  I 
de  my  attachment  (April  13,  1882)  I  met 
•nard  McKinney  and  Daniel  McKinney,  Jr., 
h  together  in  a  team,  near  my  place  of  busi- 
i,  on  the  street.  They  seemed  to  be  more 
ess  excited.  Bernard  said,  '  I  want  you  to 
ch  my  house  and  land  on  Washington 
*t'  (meaning  the  premises  referred  to  in  the 
t  of  his  deposition  above  quoted).  Said  I, 
hat  is  up?'  He  said,  '  Father  has  conveyed 
•  away  to  defraud  us  boys  of  our  legal 
its  and  our  creditors  from  being  paid;  now 
want  to  attach  that  immediately;  you  want 
o  that  to-day.  I  did  not  know  it  until  last 
W  myself.*" 

enant  did  not  object  to  any  portion  of  this 
»er  of  Snow  after  it  was  made,  or  move 
trike  out  any  portion  thereof, 
he  jury  returned  a  verdict  for  demandant 
ach  case,  and  tenant  alleged  exceptions. 
Tmrt.  Charles  Robinson  and  George 
Blaney,  for  tenant: 

he  admission  of  Snow's  testimony  was  er- 

zrnum  v.  Farnum.  18  Gray,  508;  Fletcher 
lo$ton  <k  M.  R.  R.  1  Allen,  9;  Kaler  v. 
Iders  Mut.  F.  In*.  Co.  120  Mass.  888;  Fames 
Vhittaker,  123  Mass.  842. 
renewal  of  the  objection  to  8now's  testi- 
y  after  it  was  given,  or  a  request  that  the 
•t  should  reverse  the  ruling  which  it  had 
e,  would  have  been  useless,  and  was  un- 
«sary. 

olbrook  v.  Dote,  12  Gray,  867, 861;  Leyland 
inffree,  134  Mass.  367,  870;  Thvring  v.  Clif- 
,  136  Mass.  482. 

tttre.  Gaston  &  Whitney,  and  E.  Tap- 
it  for  demandant: 

tie  credit  of  a  witness  who  has  testified 
ly,  or  by  giving  his  deposition,  may  be  im- 
bed by  showing  that  he  has  made  a  differ- 
statement  out  of  court,  either  before  or 
r  he  has  given  his  testimony;  and  it  is  not 
ssary  that  the  impeached  witness  be  first 
tired  of  as  to  such  different  statement,  or 
he  be  present  when  his  credit  is  to  be  im- 
bed. 

tcker  v.  Welch,  17  Mass.  160.  See  Hatha- 
v.  Crocker,  7  Met.  262:  Brigham  v.  Clark, 
Mass.  430;  Skinner  v.  Flint,  105  Mass.  528; 
fe  v.  Qeorgc.  108  Mass.  824;  Snow  v.  Moore, 
Mass.  512;  Hayden  v.  Stone,  112  Mass.  846, 
Foot  v.  Hunkint,  98  Mass.  528. 
lie  foregoing  cases  show,  what  is  also  true 
le  case  at  bar,  that  a  former  adverse  state- 
t  by  the  same  person  about  the  same  sub- 
raises  or  throws  a  different  light  upon  a 
-  favoring  statement,  and  hence  should  be 
itted. 

he  material  fact  in  the  case  at  bar  was 
ther  or  not  the  conveyances  by  Daniel 
□nney  to  the  tenant  were  fraudulent.  The 
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statements  made  were  different,  inconsistent, 
and  conflicting;  and  the  statement  to  Snow 
tends  to  modify  the  statement  in  the  deposi 
Hon,  and  hence  is  admissible. 
See  cases  above  cited.  , 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  onlv  question  presented  is  as  to  the  com- 
petency of  tie  testimony  of  Charles  H.  8now, 
a  witness  called  by  the  demandant.  He  testi- 
fied that  about  two  months  after  the  deed  al- 
leged to  be  fraudulent  was  given,  Bernard 
McKinney,  a  son  of  the  grantor,  stated  in  sub- 
stance that  the  deed  was  made  for  the  purpose 
of  defrauding  the  creditors  of  the  grantor.  It 
is  too  clear  to  admit  of  any  doubt  that  this 
statement  of  Bernard  McKinney,  being  merely 
an  expression  of  opinion  by  a  party  who  is  a 
stranger  to  the  suit,  was  not  admissible  as  sub- 
stantive evidence.  The  demandant  claims  that 
it  was  admissible  because  it  contradicted  the 
testimony  of  said  Bernard  given  in  his  depo- 
sition. 

Undoubtedly  a  party  may  impeach  the  credit 
and  contradict  the  testimony  of  an  adverse 
witness  by  showing  that,  upon  some  matter 
which  is  relevant  and  material,  he  has,  at  other 
times,  made  statements  which  are  inconsistent 
with  his  testimony.  But  it  is  equally  well- 
settled  that  a  party  cannot,  by  drawing  out  on 
cross-examination  statements  by  a  witness 
which  are  irrelevant  and  collateral,  gain  the 
right  to  contradict  such  testimony  by  showing 
inconsistent  statements  of  the  witness  at  other 
times.  Farnum  v.  Farnum,  18  Gray,  508; 
Kaler  v.  Builders  Mut.  F.  Int.  Co.  120  Mass, 
828. 

Bernard  McKinney  states  in  his  deposition 
upon  cross-examination  that  the  tenant  owns 
the  dwelling-house,  and  that  he  and  his  family 
were  occupying  it  by  her  permission.  The 
statement  that  the  tenant  owns  the  house  is 
merely  an  expression  of  his  opinion,  is  incom- 
petent either  in  direct  or  cross  examination, 
and  would  have  been  stricken  from  the  depo- 
sition upon  motion  by  the  demandant.  It  is 
an  immaterial  and  irrelevant  statement,  and 
the  demandant  cannot  contradict  it.  The 
statement  that  the  witness  was  occupying  it  by 
the  permission  of  the  tenant  is  material.  He 
had  occupied  the  house  continuously  for  many 
years,  both  before  and  after  the  deed  in  ques- 
tion was  given.  If,  after  the  deed  was  given, 
he  continued  to  occupy  under  his  father,  in 
the  same  manner  as  before,  the  knowledge  of 
the  tenant  might  be  inferred;  and  the  fact 
would  have  some  tendency  to  support  the 
ground  of  the  demandant  that  the  deed  was 
formal  and  fraudulent.  The  question  there- 
fore is  the  very  narrow  one,  whether  the  state 
ment  made  by  Bernard  to  Snow  tended  to 
contradict  his  testimony  that  he  was  occupying 
the  house  by  the  tenant's  permission.  The 
substance  of  the  statement  to  Snow  was,  "  I 
want  you  to  attach  the  house;  father  has  con- 
veyed that  away  to  defraud  us  boys  of  our 
legal  rights,  and  our  creditors  from  being  paid." 

As  to  all  the  world  except  creditors,  the 
deed  was  valid.  Bernard  could  not  contest  it. 
We  cannot  see  how  the  fact  that  he  then 
thought,  or  now  thinks,  that  the  deed  waa 
fraudulent  as  to  creditors,  has  any  fair  tend- 
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eacy  to  show  that,  since  it  was  given,  lie  has 
not  occupied  by  the  permission  of  the  tenant, 
who.  as  to  him,  was  the  legal  owner.  His 
statements  to  Snow  are  not  inconsistent  with, 
and  do  not  contradict,  his  testimony  in  his  de- 
position upon  any  materia]  fact;  and  as  thev 
were  of  a  character  which  could  not  fail  to  be 
prejudicial  to  the  tenant,  we  are  of  opinion 
that  she  is  entitled  to  a  new  trial. 
Exceptions  sustained. 


AddiBon  A.  REEVE 
v. 

Herbert  E,  DENNETT.1 


1.  In  order  to  prove  that  a  substance 
claimed  to  take  away  the  pain  of  fill- 
ing teeth  is  useful  to  produce  that  ef- 
fect, evidence  by  those  upon  whom  it 
has  been  used,  that,  by  the  aid  of  it, 
their  teeth  were  filled  without  pain,  is 
admissible,  although  BOOh  persons 
are  not  experts. 

2%  Where  evidence  is  admitted  subject 
to  the  condition  that  another  fact 
shall  be  proved,  if  that  fact  bo  not 
afterwards  proved,  the  party  objecting 
should  ask  to  have  the  evidence  stricken 
out,  or  the  jury  instructed  to  disregard 
it;  and  cannot  rely  alone  upon  his  ex- 
ception to  itn  aduii.snion, 

8.  Whatever  may  be  the  presumptions,  as 
between  a  director  of  u  corporation 
and  stockholders,  or  others  to  whom  he 
owes  a  duty,  there  is  no  such  conclu- 
sive presumption  that  he  knows  the 
affairs  of  the  company  as  will  prevent 
his  recovering  aguuist  a  person  who,  in 
fact,  has  defrauded  him. 
4.  The  faet  that  one  party  to  a  transac- 
tion has  been  guilty  of  a  material  fraud 
is  not  necessarily  purged  of  its  effect  if 
the  representation  is  made  good  be- 
fore it  is  acted  upon  by  the  other 
party.  In  order  to  have  that  result  it 
certainly  nnnst  he  made  good  in  the 
most  complete  and  indisputable  way. 
An  election  made  by  the  plaintiff  be- 
tween the  counts  of  his  declaration 
upon  which  he  will  proceed  is  not  final 
unless  it  be  made  to  appear  or  record  by 
striking  out  the  other  counts;  and  the 
refusal  of  the  court  to  order  the  other 
counts  stricken  out  is  no  ground  for  a 
new  trial. 

{Suffolk — Filed  May  !0,  1887.) 

ON  plaintiff's  and   defendant's  exceptions. 
Qecrrvled. 

Action  of  tort  or  contract;  the  plaintiff  al- 
leging in  his  declaration  that  he  was  uncertain 
to  which  division  of  actions  his  action  properly 
belonged.  The  declaration  contained  six 
counts.  The  1st  count  was  in  contract  for  a 
loan  of  $3,000  on  June  1, 1880.  The  2d  count 
was  in  contract  for  a  loan  of  $1,400  May  4, 
1881.    The  3d  count  was  on  an  account  for  the 
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same  alleged  loana  and  interest.  The4l 
5th  counts  were  as  follows: 

"Fourth  count  in  tort;  The  plaintiff, 
ignorant  to  which  division  of  actions  tl 
tfon  properly  belongs,  joins  a  fourth  coi 
tort  for  the  -same  cause  of  action  inefitfQI 
the  1st  count. 

"The  plaintiff  says  that,  early  in  thi 
1880,  the  defendant  promoted,  organize! 
set  up  a  bubble  company  called  the  D. 
Dental  Naholi  Company;  that  said  cor 
was  pretended  to  be  organized  under  thi 
of  Connecticut,  and  was  pretended  by  I 
femiant  to  have  a  capital  of  $1,000,000, 
paid  up;  that  this  defendant  having offe 
sell  to  plaintiff  600  shares  of  the  capital 
of  said  corporation,  of  the  par  value  of 
'share,  did,  with  intent  to  deceive  and  dt 
the  plaintiff,  falsely  and  fraudulently 
sent  to  him  that  the  capital  stock  of  said 
pany  was  $1,000,000;  that  it  was  all  pa 
that  said  stock  was  of  the  market  value  < 
a  share;  that  it  was  in  great  demand  a 
price;  that  all  the  treasury  stock  of  said 
pauy  could  be  sold  at  that  time  for  $15  a; 
that  It  had  sold  at  that  price  until  the  con 
had  funds  enough  on  hand  In  its  treasurj 
it  had  now  refused  to  sell  any  more  at  I 
share,  and  had  advanced  the  price  to  I 
share;  that  he  had  paid  all  charges,  calls 
assessments  laid  or  to  be  laid  upon  said  s 
by  said  company  or  the  directors  thereof 
said  company  was  in  a  sound  financial  c 
Hon,  and  that  it  had  property  which  mac 
stock  then  worth  $15  a  share,  and  had  i 
Buch  business  contracts  and  engagemei 
would  ensure  a  rapid  advance  beyond 
price;  that  the  defendant  was  the  presidt 
said  company,  and  knew  that  said  com 
was  solvent  and  responsible,  with  large 
ness,  and  thai  It  was  a  safe  and  pmflmb 
vestment  at  $15  a  share.    And,  to  furth 
i luce  the  plaintiff  to  purchase  said  stncSu 
defendant  offered  and  proposed  lo  be 
from  the  plaintiff  the  sum  of  $3,000  HI 
and  deliver  to  the  plaintiff  GOO  shares  of 
stock  as  security  for  said  loan;  and  ga* 
plaintiff  the  right  to  purchase  said  600  s! 
at  $15  a  share,  or  to  return  said  stock  U 
defendant  at  plaintiff's  election;  ami  iu 
fendant  agreed,  if  plaintiff  elected  lo  n 
said  stock,  to  repay  the  said  $3,000,  and  I 
est  ou  tin  same  daring  the  continuances 
loan,  until  the  plaintiff  should  make  his 
lion. 

"And  the  plaintiff  says  that,  relying  i 
said  representations  of  defendant,  and  be 
ing  them  to  be  true,  on  or  about  Junel,  1 
he  loaned  the  defendant  the  sum  of  $3 
upon  the  terms  so  proposed  by  the  defeat 
but  that  the  defendant  wholly  neglei 
liver  the  plaintiff  the  600  shares  of  said  si 
or  any  shares,  and  that  the  plaintir 
noue  of  said  stock  until  October,  1880;  lb 
truth,  and  as  defendant  then  well  knew 
the  representations  made  by  the  defends: 
the  plaintiff  were  false,  and  were  made  s< 
with  intent  to  deceive  and  defraud  the  plait 
and  to  get  possession  of  the  plaintiff's  mo 
And  the  said  Dennett  Dental  Nabob  Qom} 
was  a  bubble  company,  and  organized  fit! 
lently,  without  any  capital  whatever 
capital  was  ever  paid  in;  that  it  never  hat 
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tch  as  f  1.000  in  its  treasury  at  any  time; 
tt  its  stock  was  worthless,  and  never  had 
r  murkel  value  or  any  value  whatever;  that 
terer  sold  for  $15  a  snare,  unless  by  fraud 
1  deceit,  and  not  at  a  fair  sale  in  the  open 
rkel;  that  it  never  had  any  business;  that 
pas  never  upon  a  sound  financial  basis,  but, 
the  contrary,  the  said  company  was  then 
alvent,  and  the  stock  worthless;  all  of  which 

defendant  then  well  knew. 
'And  the  plaintiff  Bays  that  in  October,  1880, 
defendant  delivered"  him  l.OOOshares  of  Baid 
ik,  instead  of  600  shares,  as  he  had  agreed, 

wholly  neglected  and  refused  to  give  plain- 
an  agreement  in  writing  netting  forth  the 
na  upon  which  plaintiff  held  said  stock, 
ugh  often  requested  so  to  do.  And  plain - 
Bays  that  said  stock  was  worthless,  and  no 
jrity;  and  that  he  was  misled  and  defraud- 
by  defendant. 

That  he  has  tendered  hack  said  l.OOOshares 
lock  to  defendant,  and  demanded  a  return  of 
said  $3,000  and  interest,  but  the  defendant 
ally  neglects  and  refuses  to  return  the 
ie." 

Fifth  count  in  tort  for  the  same  cause  of 
on  mentioned  in  the  2d  count r  And  the 
ntifl  says  that  about  April  35,  1881,  at 
ton,  the  defendant,  having  done  all  the 
i,  matters,  and  things  mentioned  in  the  4th 
nt,  and  made  the  representations  therein 
forth,  and  being  then  indebted  to  the  plain- 
In  the  sum  of  $3,000  and  interest,  obtained 
ly  in  consequence  of  said  representations, 
t  the  plaintiff  to  a  certain  parcel  of  real  es 

in  the  Dorchester  district,  and  then  and 
■e  falsely  represented ,to  the  plaintiff  that 
was  the  owner  of  said  parcel  of  real  estate; 
I  he  had  made  arrangements  to  dispose  of 
t  of  it  at  a  large  profit,  which  would  en- 
s  him  to  repay  plaintiff  said  $3,000  and  in- 
at;  that  a  payment  was  due  on  said  land  in 
3W  days  which  must  be  made  before  he 
Id  carry  out  the  trade  and  get  the  money 
epay  plaintiff;  and  then  and  there  proposed 
he  plaintiff  that  plaintiff  should  take  1.000 
res  of  stock  in  said  Dennett  Dental  Naboli 
apany.  and  raise  $2,000  for  the  defendant 
nake  said  payment,  so  the  defendant  could 
■y  out  the  trade  and  repay  the  plaintiff. 
And  plaintiff  says  that  at  defendant's  re- 
st, and  relying  on  ail  said  representations, 
vas  thereby  induced  to  take  said  1,000  shares 
■took  and  borrow  $1,400  on  four  months' 
lit.  with  a  pledge  of  said  stock  as  collateral, 
ch  was  all  the  money  he  could  raise  on  said 
W  shares,  and  so  notified  the  defendant, 
it  the  defendant  received  said  $1,400  from 
ntiff  on  or  about  May  2, 1881,  and  agreed  to 

the  notes  at  maturity,  on  which  said  sum 
i  raised  by  the  plaintiff  for  defendant  at  de- 
dant'a  request;  that  defendant  failed  to  pay 
1  notes  at  maturity,  and  plaintiff  was  there- 
in compelled  to  pay  (hem.  and  did  pay  them, 
i  redeemed  said  stock  pledged  as  collateral; 
l  he  haa  tendered  said  slock  to  defendant, 
I  demanded  said  $1,400  and  interest,  but 
endant  neglects  and  refuses  to  repay  the 
Ml 

'  And  plaintiff  says  that  all  the  representa- 
is  made  by  defendant  were  false,  and  were 
>wn  by  defendant  to  be  false  when  they  were 
de,  and  that  they  were  made  solely  for  the 


purpose  of  defrauding  the  plaintiff  and  getting 
possession  of  the  plaintiff's  money;  that  the 
Dennett  Dental  Naboli  Company  was  a  bubble 
company,  gotten  up  by  the  defendant  without 
any  capital,  credit,  property,  or  business;  that 
defendant  used  the  stock  fur  his  own  purposes 
to  raise  money  for  hinwetf ;  that  none  of  the 
proceeds  came  to  the  company;  that  this  expe- 
dition to  the  Dorchester  district  was  part  of  a 
scheme  to  further  defraud  the  plaintiff  and 
get  possession  of  more  of  his  money,  and  not 
with  any  intention  of  repaying  the  p'revious  in- 
debtedness; and  defendant  had  not  made  any 
arrangement  to  dispose  of  any  part  of  said  land 
with  intent  to  repay  the  plaintiff,  but  then  de- 
signed and  intended  to  cheat  and  defraud  the 
plaintiff  out  of  such  sum  as  he  might  be  able 
to  raise  by  a  pledge  of  said  worthless  stock, 
holding  out  to  him  the  illusive  hope  that,  by 
raising  more  money  for  the  defendant, ho  would 
thereby  enable  defendant  to  repay  the  indebt- 
edness theretofore  contracted." 

The  6lh  count  was  in  contract  on  the  alleged 
agreement  of  defendant  to  repay  the  plaintiff 
said  $1,400,  partly  raised  by  him  at  the  defend- 
ant's request,  and  partly  advanced  by  himself, 
which  l  he  plaintiff  had  repaid  to  those  of  whom 
he  had  borrowed.  Defendant's  answer  con- 
tained ageneral  denial,  and  alleged  a  ratification 
by  the  plaintiff  of  all  the  transactions,  and  a 
waiver  of  the  wrongs  alleged  in  the  4th  and 
5th  counts  of  the  declaration.  Subsequently, 
in  October.  1880.  the  defendant  pleaded  his 
discharge  in  insolvency  obtained  in  Suffolk 
County  June  25,  1886,  to  all  the  counts  of  the 
declaration,  in  an  answer  alleging  no  waiver 
of  any  previous  answer.  To  this  answer  the 
plaintiff  filed  a  replication,  alleging  the  execu- 
tion of  a  bond  to  dissolve  an  attachment,  made 
more  than  four  months  before  the  defendant's 
proceedings  in  insolvency,  which  bond  was  al- 
leged to  be  conditioned  for  the  payment  of  any 
special  judgment;  and  also  alleging  that  the 
debts  claimed  in  the  plaintiff's  declaration  were 
created  by  fraud.  Defendant  filed  a  demurrer 
to  this  replication,  which  demurrer  was  over- 
ruled by  the  court. 

At  the  trial  in  the  superior  court  before 
Dewey,  J.,  and  a  jury,  the  following  appears 
from  the  two  bills  of  exceptions  allowed  in  the 
caBe: 

At  the  opening  the  court  required  the  plain- 
tiff to  elect  whether  he  would  proceed  to  trial 
on  the  counts  alleged  to  be  in  tort  or  on  those 
in  contract,  and  the  plaintiff  elected  to  proceed 
to  trial  on  the  4lh  and  5th  counts.  There- 
upon the  defendant  moved  that  the  other  count? 
be  stricken  from  the  record,  which  motion  the 
court  refused,  and  to  this  refusal  the  defend- 
ant excepted. 

The  plaintiff  put  In  evidence,  under  said  4th 
and  5th  counts,  tending  to  show  that  a  little 
before  May  11  1880,  the  defendant  represented 
to  the  plaintiff  that  he  had  put  an  invention  of 
his  called  "naboli"  into  a  stock  company  called 
the  Dennett  Dental  Naboli  Company,  with 
$1,000,000  capital,  organized  under  the  laws 
of  Connecticut,  which  capital  was  fully  paid 
up  and  free  from  assessment;  that  the  stock  of 
said  company,  the  par  of  which  was  $25  a 
share,  was  selling  at  $15  a  share;  that  the  price 
of  the  treasury  stock  of  the  company  had  been 
raised  from  $15  a  share  to  $20  a  share;  that 
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dentists  were  using  naboli,  and  wanted  to  buy 
the  stock;  that  be  expected  that  the  stock 
would  go  to  $50  a  share,  and  be  a  second  Bell 
telephone  stock:  that  the  company  had  all  the 
monej'  it  wanted.  The  plaintiff  further  put  in 
evidence  tending  to  show  that  said  companv 
was  organized  on  March  4,  1880,  in  Connecti- 
cut, with  $1,000,000  capital,  and  that  this  cap- 
ital was  paid  up  by  the  transfer  of  a  copyright., 
said  invention,  and  the  patents  that  had  been 
applied  for.or  should  be  applied  for  or  obtained 
for  said  invention,  and  some  $75  in  cash;  that 
letters  patent  of  the  United  States  for  said  in- 
vention were  obtained  in  October.  1880,  and 
that  said  invention  was  a  compound  for  pre- 
venting pain  in  a  dentist's  operations  of  exca- 
vating and  tilling  teeth;  that  the  defendant 
was  the  promoter  of  the  company,  holding  32- 
000  shares  of  the  stock,  of  which  the  par  value 
was  $25,  his  assistant  in  the  practice  of  dentis- 
try, one  Robie,  holding  4,000  shares,  and  the 
solicitor  who  was  employed  to  procure  the 
patent  and  organize  the  company  holding 
the  remaining  4,000  shares;  that  at  the  time  of 
plaintiff's  loan  to  defendant,  the  company  had 
sold  no  naboli,  and  issued  no  licenses  for  its 
use,  and  had  no  assets  except  $000,  which  had 
been  given  it  by  defendant  to  defray  the  expens- 
es of  beginning  business;  that  none  of  the 
Naboli  stock  had  been  sold ;  that  naboli  was  not 
used  to  any  considerable  extent  by  dentists; 
and  that  after  a  few  months  the  company 
ceased  to  do  business.  For  the  purpose  of 
showing  that  the  invention  was  worthless,  the 
plaintiff  called  Dr.  Isaac  J.  Welherbee,  who 
testified  that  be  bad  been  a  practicing  dentist 
for  forty  years,  and  had  been  president  of  the 
Merrimac  Valley  Dental  Association,  treasurer 
of  the  American  Dental  Association,  and  for 
fifteen  years  president  of  the  Boston  Dental 
College  and  Professor  of  Dental  Science  and 
Operative  Dentistry  therein;  that  he  was  fa- 
miliarwith  the  invention  called  naboli,  and  had 
been  since  it  waa  first  made  public,  and  had 
made  some  twenty  experiments  with  it  ;  that 
the  component  parts  are  1  ounce  of  pure  gly- 
cerine, 120  grains  of  tannic  ncEd,  and  4  grains  of 
hydrate  of  chloral;  that  all  of  these  articles  had 
been  in  use  separately  in  the  dental  profession 
for  very  many  years;  that  tannic  acid  had  beeu 
used  by  him  as  long  ago  as  1860  for  obtunding 
the  sensitiveness  of  the  dentine,  and  that  in 
some  cases  there  seemed  to  be  an  effect,  but 
that  it  was  so  unreliable  that  he  could  not  play 
upon  the  credulity  of  his  patients  by  continu- 
ing its  use;  that  glycerine  bad  been  used  as  a 
desiccant,  for  the  purpose  of  drying  a  cavity, 
fifteen  or  twenty  years  before  the  invention  of 
naboli;  that  hydrate  of  chloral  had  been  used 
some  ten  years  to  obtain  h  sedative  effect,  but 
that  it  had  no  practical  value;  that  when  com- 
bined with  an  ounce  of  glycerine  and  tannic 
acid  it  loses  its  identity  entirely,  and  is  of  no 
value  whatever;  that  there  is  no  advantage 
whatever,  according  to  his  experience,  in  the 
use  of  these  ingredients  in  combination,  as  in 
naboli,  over  their  use  separately,  and  that,  on 
the  contrary,  their  effect  is  lessened,  because 
the  glycerine  neutralizes  the  effect  of  the  tan- 
nic acid  to  a  considerable  extent;  that  the  tan- 
nic acid  alone  will  accomplish  all  that  can  be 
accomplished  by  the  combination;  and  that  the 
article  called  naboli  has  no  practical  value 
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whatever  over  the  single  ingredients  of 
it  is  composed.  On  cross  examination,  d 
ant  examined  the  witness  in  detail  as 
twenty  experiments,  and  the  witness  te 
in  substance  that  in  these  experiments, 
naboli  was  used,  the  patients  gave  evide 
pain. 

The  plaintiff  also  called  Dr.  Albion  M 
ley,  who  testified  that  he  had  practiced  ■ 
try  for  nineteen  years,  was  secretary  and 
ward  president  of  the  Merrimac  Valley  1 
Society,  secretary  of  the  New  England  1 
Society,  president  of  the  Boston  Dental  C 
Alumni  Association,  corresponding  set 
of  the  American  Dental  Association, 
member  of  its  executive  commil  tee.  and 
tary  of  the  board  of  commissioners  of  tt 
ton  Dental  College;  that  he  was  acqu 
with  naboli,  knew  of  what  it  was  com 
and  hud  experimented  with  it  enough 
monstrate  to  himself  that  it  was  not  de 
to  continue  its  use;  that  glycerine  had  t 
use  in  the  dental  profession  for  a  nuro 
years  before  naboli  appeared;  that  it  hiv 
recommended  in  the  various  dental  mag 
and  by  dentists  in  their  practice,  and  tl 
had  used  it  himself  for  several  y<- 
nic  acid  had  been  used  in  the  profeosi 
more  than  forty  years;  that  he  had  i 
several  limes,  but  not  with  success  sufflc 
warrant  its  continuance;  that  hydrate  o 
had  been  recommended  and  used 
profession  for  several  years-,  that  naboli  v. 
practical  value  beyond  that  possessed  I 
several  ingredients  when  used  separate]] 
that,  since  the  first  attempt  to  bring  it  in 
its  use  had  diminished,  and  that  it  is  I 
used  at  all  in  the  profession.  Drs.  Wet 
and  Dudley  were  the  only  experts  call 
the  plaintiff.  They  both  testified  that  ii 
opinion,  and  as  the  result  of  their  experi 
with  naboli,  it  was  not  efficacious  in  pr 
ing  pain  in  the  operations  of  exc&v&lio 
filling  teeth. 

There  was  no  other  evidence  in  the  c 
the  novelty  of  the  defendant's  invention 
naboli,  except  the  letters  patent  of  the  1 
States. 

All  the  foregoing  evidence,  when  offe 
the  plaintiff,  was  admitted  against  ll 
fendant's  objection  and  subject  to  the  d 
ant's  exception,  the  defendant  objecting 
evidence  of  fraudulent  representations 
either  the  4th  or  5th  count,  on  the  grout; 
they  were  counts  in  contract,  and  not  i 
and  that  no  false  representations  were  a 
by  the  plaintiff  as  to  the  novelty  or  pr 
utility  of  said  invention. 

The  plaintiff  also  put  in  evidence,  t 
the  defendant's  objection  and  subject 
defendant's  exception,  evidence  tend; 
show  thot,  before  the  plaintiff  paid  his 
to  the  defendant,  and  at  the  time  of  said 
Mentations,  dentists  were  not  using  nabol 
but  few  shares  of  the  stock  were  sold  a1 
share,  and  that  the  price  of  the  treasury 
had  not  been  raised  to  $20  a  share,  an 
the  company  did  not  have  plenty  of  r 
that  he  found  out  about  the  true  condil 
the  company's  business  in  July,  1880,  af 
defendant  had  got  bis  money,  and  in  Ja 
1881,  when  Mr,  Dunn  came  In  as  trei 
The  plaintiff  also  testified  that  by  the  I 
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representations,  and  relying  upon  them,  be 
induced  to  lend  the  defendant  $3,000  in 
■  and  June,  I860,  payable  by  the  defendant 
lemand,  with  interest,  and  the  rise  above 
a  share  on  000  shares  of  said  Nabob  stock, 
never  be  demanded  his  money,  and  on  the 
ress  understanding  that  no  slock  was  to  be 
vered  or  transferred  to  him  or  held  by  or 
him  as  security. 

he  defendant's  evidence  as  to  the  foregoing 
escalations  tended  to  show  that  all  he 
to  the  plaintiff  was  in  answer  to  the  plain- 
s  inquiries;  and  that  all  he  told  him  was 
the  cum  pan  v  was  organized  under  the  laws 
Connecticut,  with  $1,000,000  capital,  but 
It  was  paid  up  by  the  transfer  to  the  com- 
y  of  the  invention  and  patents  applied  for 
that  should  be  obtained  for  the  same; 
,  in  fact,  the  stock  was  selling  in  May, 
>.  at  $15  a  share;  that  the  price  of  the  trea- 
r  stock  was  advanced  from  $15  to  $20  a 
•e;  that  dentists  were  using  nabob,  and 
some  fifty  or  Bixty  licences  to  use  nabob, 
which  $20  a  year  was  paid,  were  taken  out 
lenlists  during  May  and  down  to  June  4, 
1,  when  an  attack  upon  nabob  at  a  public 
ting  of  dentists  in  Boston  arretted  thebusi- 
i  of  the  company;  that  the  invention  was 
tulized  at  $1,000,000  in  good  Tabb,  and  in 
belief  that  the  receipts  of  the  company, 
a  15,000  dentists  that  the  defendant  had 
aed  were  in  practice  in  Canada  and  the 
led  States,  would  justify  such  a  capital, 
that  the  receipts  of  the  company  in  May, 
t  its  business,  gave  the  company  all  the 
Ley  it  needed,  and  that  all  the  defendant's 
;ments  were  true. 

he  defendant  testified  that  he  was  a  den- 
and  had  practiced  dentist  ry  for  many  years; 
he  invented  the  compound  called  nabob, 
had  used  it,  and  continued  to  use  it  with 
re  success  in  relieving  bis  patients  from 
l  while  performing  dental  operations;  and 

the  persons  then  in  court  and  whom  he 
iequently  culled  as  witnesses  were  bis  pa- 
ls, upon  whom  be  bad  performed  dental 
-ations.  in  which  operations  he  bad  used 
all  The  defendant  also  testified  that  Drs. 
.herbee  and  Dudley  bad  not  used  nabob  in 
r  experiments  properly,  according  to  the 
ted  directions  they  had  for  its  use. 
he  defendant  called  as  witnesses  twelve  per- 
i,— patients  of  his, — who  gave  evidence  of 
r  personal  experience  in  having  teeth  filled 
[>r.  Dennett,  and  of  the  effect  on  them  when 
oli  was  used;  that  such  dental  operations 
e  performed  without  pain  to  them,  etc. 
s  evidence  was  objected  to  by  plaintiff's 
nsel  on  the  ground  that  such  persons  were 
experts.  The  court  overruled  the  objec- 
,  and  plaintiff  excepted, 
be  court  also  permitted  Mrs.  Tbaxtar,  one 
Lefendanl's  witnesses,  to  testify,  under  ob- 
ioo  and  exception  by  plaintiff,  that  witness 

painless  dental  operations  performed  by 
Emerson,  using  nabob.  This  was  admitted 
|ect  to  Dr.  Emerson's  being  called  to  prove 
,  be  used  nabob, 

he  plaintiff,  on  cross-examination,  testified 
,  be  had,  in  the  year  1880,  sent  many  patients 
le  defendant  to  have  their  teeth  filled;  that 
patients  bad  never  expressed  disappoint- 
it  to  him  at  the  result ;  that  he  theu  had  en- 


tire  faith  in  tbeefficacy  of  nabob;  that  be  bad, in 
the  fall  of  1880,  proposed  to  the  company  a  pro- 
ject for  opening  rooms  for  the  practice  of  den- 
tistry to  use  nabob;  that  be  had,  in  the  fall  of 
18y0,  or  early  winter,  presented  a  Mr,  Dunn  a 
pamphlet  of  the  company  containing  testimo- 
nials of  distinguished  men  to  the  efficacy  of  na- 
bob in  preventing  pain  in  excavating  and  fill- 
ing teeth,  to  induce  Mr.  Dunn  to  take  an  in 
terest  in  the  company,  and  be  its  treasurer  un- 
der an  arrangement,  which  was  carried  out.  by 
which  the  stockholders  were  to  contribute 
10,000  shares  of  stock  to  the  treasury  of  the 
company,  for  which  said  Dunn  should  pay  one 
dollar  a  share,  and  the  money  Bhould  be  used 
in  the  business  of  the  company,  and  all  the  cer- 
tificates of  stock  should  he  pooled  by  the  stock- 
holders, and  locked  up  so  that  they  could  not  be 
transferred,  and  that  they  might  be  kept  out 
of  the  market;  that  be,  the  plaintiff,  bad  de- 
voted much  time  and  energy  to  promote  the 
business  of  the  company;  that  after  Mr.  Dunn 
bad  become  treasurer  he  had  bought  of  him 
2,000  shares  of  stock  at  75  cents  a  share;  that 
be  attended  the  annual  meeting  of  the  com- 
pany in  Connecticut  on  March  4,  1881,  and 
waa  elected  a  director  of  the  company,  and  so 
thereafter  served,  and  as  a  director  voted  for 
the  defendant  as  president  of  the  company;  and 
that  at  the  lime  he  became  director,  and  while 
he  was  a  director,  he  considered  the  company 
an  honest  corporation  engaged  in  an  honest 
business;  and  that  at  the  time,  he  testified,  be 
bad  no  reason  within  his  own  knowledge  or 
experience  to  doubt  the  efficacy  of  nabob. 

The  plaintiff  further  testified,  in  bis  direct 
testimony,  that  the  defendant  sent  word  to  bim 
that  be,  the  defendant,  wanted  the  plaintiff  to 
go  to  ride  with  him;  that  the  defendant  drove 
out  with  him  to  Dorchester;  that  (he  defend- 
ant discussed  with  him  the  subject  of  the  Na- 
bob Company,  and  found  fault  with  the  man 
agement  of  Mr.  Dunn,  the  treasurer;  that  lhe 
plaintiff  asked  the  defendant  where  the  de- 
fendant was  taking  him;  that  the  defend- 
ant said  be  wanted  to  show  the  plaintiff 
where  bis  $3,000  was  coming  from;  that 
the  defendant  said  be  had  got  $25,000  in 
a  certain  tract  of  land  the  defendant  showed 
him;  that  the  plaintiff  asked  if  the  defendant 
owned  it,  and  the  defendant  said  that  he  had 
bought  it.  and  that  there  was  where  the  plain- 
tiff's $3,000  were;  that  he  had  bought  it  for  7 
cents  a  foot,  and  that  land  all  round  there  sold 
for  more,  and  that  he  could  get  a  big  advance 
on  it;  that  be  had  got  cornered  up,  and  had 
got  to  make  a  payment  right  away,  and  asked 
the  plaintiff  to  raise  for  him  $2,000;  that  the 
plaintiff  said  be  couldn't,  and  the  defendant 
asked  hi  in  to  try,  and  asked  him  if  be  couldn't 
raise  it  on  Nabob  stock,  and  that  the  plaintiff 
said  the  defendant  hadn't  any  stock, — it  was  all 
tied  up  in  the  pool,  and  was  not  worth  any- 
thing any  way;  that  the  defendant  asked  if  the 
plaintiff  could  not  raise  it  on  a  receipt  for  stock 
in  pool,  and  that  the  plaintiff  said  he  could 
not;  and  the  defendant  asked  the  plaintiff  to 
explain  the  matter  to  his  brother,  and  asked 
where  his  brother  lived,  and  proposed  to  drive 
down  there;  that  they  drove  to  the  plaintiff's 
brother's  In  Dorchester,  waited  for  bim  till  he 
came  home,  and,  when  his  brother  arrived, 
made  the  statements  to  bis  brother  concerning 
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the  land  that  the  defendant  had  made  to  the 
plaintiff;  that  the  plaintiff's  brother  told  the 
defendant  that  the  plaintiff  had  spent  lime  and 
money  enough  in  going  after  hts  $3,000;  that 
the  defendant  said  this  was  a  big  thing,  that 
he  could  turn  the  laud  right  away,  that  tiaboll 
had  failed  them,  and  that  he  would  pay  him 
handsomely,  and  if  the  plaintiff's  brother 
would  help,  he,  the  defendant,  would  pay  him, 
the  said  brother;  that  the  plaintiff's  brother, 
W.  H,  Reeve,  told  the  defendant  he  would  talk 
the  matter  over  with  the  plaintiff ;  and  that  the 
next  day  the  plaintiff  told  the  defendant  he 
would  try  and  raise  the  mouey,  and  that  his 
brother  would  help  him ;  that  be  paid  him  #500 
on  April  20.  1881,  by  the  cheek  of  Vina!  & 
Reeve,  the  firm  of  said  W.  R„  Reeve,  pay- 
able to  the  defendant's  order,  and  afterwards 
paid  the  defendant,  on  or  about  May  4,  $800 
more  in  two  other  checks  to  the  defendant's 
order,  and  told  the  defendant  that  this  was  alt 
he  could  raise;  that  defendant  asked  the  plain- 
tiff if  he  couldn't  raise  the  balance  on  a  receipt 
for  Nabob  stock  in  pool;  that  the  plaintiff  said 
be  couldn't;  that  the  defendant  wrote  a  receipt 
for  1,500  shares  of  stock  in  pool,  and  gave  it 
to  the  plaintiff;  and  the  plaintiff  said  he  would 
try  and  raise  it,  but  that  the  stock  was  worth 
nothing;  that  the  plaintiff  asked  for  a  voucher 
for  the  $1,400,  and  I  he  defendant  said  he 
couldn't  give  his  note;  that  the  plaintiff  asked 
for  something  to  show  for  the  money;  and  the 
defeudant  said  the  checks  were  a  receipt,  and 
to  come  in  to-morrow  und  the  defendant  would 
fix  ii  up:  that  the  defendant  asked  the  plain- 
tiff to  see  if  his  brother  couldn't  furnish  the 
$(100,  and  to  comeiu  again;  that  he  afterwards 
told  the  defendant  he  could  do  nothing  with 
the  receipt,  and  that  the  defendant  told  him 
to  keep  It  for  the  present,  and  hold  on  to  it. 
and  lie  would  make  it  all  right  with  him,  and 
he  took  it;  that  he  saw  the  defendant  after- 
wards, and  asked  for  his  money;  that  the  de 
fendant  reported  a  delay  in  selling  the  laud ; 
and  that  matters  dragged  along,  the  defendant 
promising  to  sell  the  land  and  pay  him  as  soon 
as  he  could. 

On  cross  examination  the  plaintiff  testified 
that  the  ride  to  Dorchester  was  two  or  three 
days  before  the  dale  of  his  brother's  first  check, 
April  29,  1881;  that  the  defendant  said  he  had 
bought  the  land ;  thai  he  had  got  to  make  a  pay- 
ment to  save  ihe  land,  and  said  that  the  plain- 
tiff's mouey  was  in  it,  and  that  he  understood 
by  this  that  the  defendant  would  sell  the  laud, 
and  out  of  the  proceeds  pay  the  plaintiff  his 
money;  that  if  the  defendant  was  able  to  com- 
plete the  purchase  he  could  sell  the  laud  and 
gel  the  plaintiff's  money  out  of  it;  that  this  was 
what  induced  him  to  get  the  money ;  that  what 
induced  the  plaintiff  to  raise  this  $1,400  was 
the  defendant's  statement  that  the  plaintiff's 
money  would  all  be  repaid  out  of  the  proceeds 
of  the  sale  of  this  land. 

William  R.  Reeve,  called  by  the  plaintiff, 
testified  that  in  the  spring  of  1881  the  defend- 
ant came  to  his  house  in  Dorchester  with  the 
plaintiff,  in  the  latter  part  of  April,  late  in  the 
afternoon;  that  his  brother,  the  plaintiff,  said 
he  had  been  with  the  defeudant  to  see  land  in 
Dorchester  which  the  defendant  had  bought  ; 
that  the  object  in  taking  him  there  was  that  he, 
the  defendant,  had  money  to  pay  to  complete 
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the  purchase,  and  that  there  was  wht 
plaintiff's  $3,000  was  coming  from,  at 
the  defendant  wanted  him,  W.  R.  Rei 
help  htm;  that  he,  W.  R.  Reeve,  said  he 
think  he  eould  do  anything  about  it;  ll 

I  defendant  said  it  was  as  much  for  the 
tiff's  interest  as  his  own;  that  he.  W.  R. 

I  said  the  plaintiff  had  spent  time  and 
enough,  and  asked  how  much  was  w 
and  the  defeudant  said  $2,000:  that  he, 
Reeve,  said  there  was  nothing  he  cou 
that  the  defendant  said  he  could  make  a 
turn  of  this  property,  and  be  would  p 
plaintiff  handsomely  for  helping  him.  an 
W.  Ii.  Reeve,  also;  thai  he,  W.  R.  Reevi 
he  would  talk  with  his  brother  about  i 
in  the  evening  he  drove  with  his  brothei 
the  properly  and  talk  the  matter  over;  tl 
result  was,  in  two  or  three  day8  W.  R. 
loaned  his  brother  a  check  for  $500,  an 
another  check  for  $500,  making  $1,000, 
he,  said  W.  R,  Reeve,  promised  to  lei 
plaintiff,  and  which  the  plaintiff,  befo 
action  was  brought,  repaid. 

The  plaintiff  called  the  defendant  as 
ness,  and  he  testified  that  he  remember 
plaintiff's  ride  with  him  to  DorchesW 
could  not  fix  the  date:  that  be  did  noto' 
land  then;  that  he  bought  it  afterwards 
20.  1881.  at  an  auction  sale,  and  that  tl 
the  date  of  the  deed  of  the  land  to  bin 
the  Rome  Savings  Bank,  which  was  ac 
ledged  and  delivered  May  7,  and  then  i 
ed;  lhal  he  paid  about  $15,000  for  the 
about  $6,000  in  money,  and  the  rest  in  i 
gage  for  $8,000;  that  when  he  went 
Dorchester  at  this  time  he  had  partial 
gained  for  the  land;  there  was  no  p 
agreement  to'  sell  to  him,  but  he  had 
verbally  to  pay  $14,000  for  it 

On  cross-examination  the  defendani 
tied  that  the  plaintiff,  in  April.  1881.  i 
over  to  his  office  with  him,  and  asked 
the  defendant,  hadn't  belter  sell  some 
stock  in  the  Naboli  Company,  saying  1 
sold  a  good  deal  of  bis;  that  the  def 
asked  the  plaintiff  how  much  It  would  s 
and  the  plaintiff  said  not  so  much  as  it 
out  of  pool,  probably  $2.50  a  share,  an 
posed  to  sell  stock  for  him  at  that  prio 
later  the  plaintiff  called  when  the  def 
was  on  his  doorsteps,  just  going  out  t 
chesler  after  hla  wife;  that  the  defend* 
lo  him  thai  he  had  decided  to  let  the  p 
have  the  stock  to  sell;  that  the  plaintil 
said  he  could  not  get  more  than  $2  a 
that  the  defendant  asked  him  how  mi 
could  sell,  and  the  plaintiff  told  hia 
shares;  that  the  plaintiff  proposed  lo  drl 
to  Dorchester  with  him,  as  he  was  go 
his  brother's  there;  that  the  defend.*' 
told  him  he  wanted  money  to  use,  and 
way  out  to  Dorchester  told  him  about  tl 
Chester  land;  that  the  plaintiff  propose 
should  drive  on  to  the  land,  and  they 
at  four  or  five  o'clock  in  Ihe  aflernrmi 
the  plaintiff  thought  well  of  the  progXMi 
chase  of  the  land,  and  said  it  was  well 
have  all  one's  eggs  in  one  basket,  an 
then  they  drove  lo  the  plaintiff's  brt 
where  the  plaintiff  left  him;  that  the  t 
passed  the  time  of  day  with  the  defe 
complimented  his  horse,  and  that  nothinj 
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occurred  in  the  brother's  presence;  that  in  rid 
iog  over  to  Dorchester  the  plaintiff  referred  to 
his  valuable  services  for  naboli,  and  the  de- 
fendant's promise  to  make  a  present  of  stock 
to  the  one  who  did  most  for  it,  and  claimed  he 
had  done  more  than  anyone  else,  and  that  he 
promised  him  500  shares  in  consideration  of 
such  services,  and  as  a  commission  for  selling 
the  1,000  shares;  that  nothing  was  said  by  him 
about  the  plaintiff's  $8,000  being  in  the  land, 
or  anything  of  the  kind;  that  the  plaintiff,  on 
April29,  1881,  brought  him  $600  as  the  pro- 
ceeds of  the  sale  of  the  1,000  shares  of  stock, 
and  then  $900  more,  and  wrote  a  receipt  for 
1,500  shares  of  stock,  which  the  defendant 
signed  in  the  form,  "Received  of  A.  A.  Reeve, 
1,500  shares  of  stock  subject  to  pool;"  that  the 
plaintiff  promised  to  bring  the  rest  of  the 
money  soon;  that  afterwards  he  made  excuses 
why  the  parties  who  had  bought  the  1,000 
shares  didn't  pay  the  balance;  that  they  were 
out  of  town;  that  they  had  difficulty  in  raising 
the  money,  and,  some  six  weeks  after,  that  the 
plaintiff  told  him,  in  answer  to  a  request  for 
the  remaining  $600,  that  he  had  taken  the 
stock  himself  and  was  unable  to  pay  the  bal- 
ance. The  plaintiff  testified  that  he  was  in- 
duced by  the  defendant's  representations,  re- 
lying upon  them,  to  pay  him  said  $1,400. 

The  defendant  objected  to  all  the  foregoing 
evidence  bearing  on  the  claim  for  tort  under 
the  5th  count,  when  offered,  on  the  ground  that 
said  count  was  a  count  in  contract,  and  not  in 
tort;  but  the  evidence  was  admitted  subject  to 
the  defendant's  exception. 

The  foregoing  is  all  the  material  evidence 
tending  to  show  or  relating  to  any  cause  of  ac- 
tion of  the  plaintiff  in  tort  entitling  him  to  re- 
cover said  $1,400.  At  the  conclusion  of  the 
testimony  on  both  sides,  the  defendant  request- 
ed the  court  to  direct  a  verdict  for  the  defend- 
ant on  the  5th  count:  (1)  because  no  proper 
cause  of  action  in  tort  is  set  out  in  the  5th 
count;  (2)  that  there  is  no  evidence  that  the 
plaintiff  was  induced  to  make  the  alleged  loan 
of  $1,400  to  the  defendant  by  reason  of  the  de- 
fendant's false  representations  as  to  the  value 
of  Naboli  stock,  as  to  the  circumstances  of  the 
Naboli  Company,  as  to  its  assets  or  property, 
or  as  to  the  ownership  of  the  Dorchester  land. 
But  the  court  refused  to  direct  such  Verdict, 
and  to  such  refusal  the  defendant  excepted, 
and  the  court  instructed  the  jury  as  follows: 

"The  plaintiff  in  his  allegations  connects  the 
false  representation  and  fraudulent  purpose  of 
the  defendant,  as  set  forth  in  the  4th  count, 
with  the  transaction  stated  in  the  5th  count; 
and  so  far  as  you  find  them  to  have  exerted 
or  to  have  had  any  influence  upon  the  plain 
tiff,  and  to  have  been  intended  by  the  defend- 
ant to  have  any  influence  on  the  plaintiff  in  re- 
gard to  raising  said  $1,400  for  the  defendant, 
the  instructions  which  I  have  already  given 
are  applicable.  [These  instructions  stated 
what  the  plaintiff  must  prove  to  establish  a 
cause  of  action  for  false  and  fraudulent  repre- 
sentations, with  reference  to  his  claims  under 
the  4th  and  5th  counts,  and  were  not  excepted 
to.]  How  far  the  evidence  connects  the  repre- 
sentations in  the  4th  count  with  any  effective 
influence  is  for  you  to  consider."  To  these  in- 
structions the  defendant  excepted. 

The  court  instructed  the  jury  that,  to  en- 
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title  the  plaintiff  to  recover  on  the  Sth  count, 
the  jury  must  be  satisfied  that  the  defendant 
proposed  to  the  plaintiff  that  the  plaintiff 
should  take  1,000  shares  of  said  »toek,  and 
raise  $2,000  for  the  defendant;  but  refused 
the  defendant's  requests  to  instruct  the  jury 
that,  to  entitle  the  plaintiff  to  recover  on  said 
Sth  count,  the  jury  must  be  satisfied  that  the 
defendant  took  said  1,000  shares  of  stock,  and 
borrowed  $1,400  on  four  months  credit,  with 
a  pledge  of  said  stock  as  collateral,  and  also 
that  there  was  no  evidence  tending  t  o  prove  this ; 
and  to  these  refusals  the  defendant  excepted. 

The  court  instructed  the  jury,  at  the  defend- 
ant's request,  that,  to  entitle  the  plaintiff  to  re- 
cover on  the  Sth  count,  the  jury  must  be  satis- 
fied that  the  defendant  received  said  $1,400 
from  the  plaintiff,  and  agreed  to  pay  said  notes 
at  maturity.  The  defendant  requested  the 
court  to  instruct  the  jury  that  the  plaintiff,  on 
the  5th  count,  is  not  entitled  to  recover  $1,400 
or  anything  more  than  for  the  service  of  rais- 
ing $1,400.  But  the  court  refused  so  to  in- 
struct the  jury,  and  to  this  refusal  the  defend- 
ant excepted. 

The  defendant  requested  the  court  to  in- 
struct the  jury  that  there  was  no  evidence  of  a 
want  of  novelty  in  the  defendant's  invention. 
The  court  refused,  and  to  this  refusal  the  de- 
fendant excepted. 

The  court  instructed  the  jury,  without  ob- 
jection, that  the  claims  of  the  plaintiff  under 
the  4th  and  Sth  counts  were  distinct  and  sep- 
arate causes  of  action,  and  that  the  jury  might 
find  for  the  plaintiff  on  either  or  both, and  for 
the  defendant  on  either  or  both,  and  tint t  they 
were  to  render  separate  verdicts  on  each 
count. 

The  court  also,  without  objection,  instructed 
the  iury  in  relation  to  the  plaintiff's  claim  un- 
der the  4th  count,  that  if  the  jury  found  the 
$8,000  transaction  a  sale  of  stock  for  this  sum, 
and  not  a  loan  of  money,  they  must  find  on  the 
4th  count  for  the  defendant. 

The  jury  returned  a  verdict  on  the  4th  count 
for  the  defendant.and  on  the  Sth  count  for  the 
plaintiff  for  $1,866,  and  both  parties  alleged 
exceptions. 

Messrs.  Robert  M.  Morse.  Jr..  and  Wil- 
liam H.  Towne,  for  plaintiff: 

The  testimony  of  defendant's  patients,  not 
experts,  who  stated  that  they  had  bad  their 
teeth  filled  by  the  defendant  without  pain,  and 
that  on  these  occasions  he  had  used  '  'naboli/' 
was  irrelevant  and  incompetent,  and  should 
have  been  excluded: 

1.  It  introduced  several  collateral  issues, 
such  as  the  condition  of  the  teeth  of  each  of 
those  witnesses,  whether  or  not  they  would 
have  felt  pain  under  any  circum stances,  the 
nerve  and  pluck  of  the  several  witnesses,  etc. 

2.  The  plaintiff  does  not  claim  that  the  in- 
gredients of  this  compound  were  not  useful  in 
preventing  pain  In  dental  operations,  but  that 
there  was  no  practical  value  in  the  combination 
over  the  single  ingredients.  These  witnesses 
were  not  competent  to  testify,  and  did  not  un- 
dertake to  testify,  on  this  point.  All  their 
statements  might  be  true,  and  yet  the  plain- 
tiff's claims  as  to  this  invention  would  not  be 
affected. 

Evidence  from  witnesses  not  experts,  as  to 
collateral  facts,  is  not  admissible. 
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In  an  action  to  recover  damages  for  an  in- 
jury to  plaintiff's  land  by  the  working  of  a 
copper  mill  which  produced  noxious  gases, and 
from  which  poisonous  substances  were  dis- 
charged, si)  that  the  gases  and  water  from 
the  mill  afterwards  reached  and  injured  the 
land,  the  evidence  of  persons  other  than  experts 
was  held  inadmissible  to  show  that  other  lands 
in  the  vicinity  not  owned  by  the  plaintiff,  but 
exposed  to  the  same  influences,  had  been  in- 
jured by  the  same  cause. 

Lincoln  v.  Taunton  Copper  Mfg.  Co.  9  Allen, 
181. 

go  it  ha*  been  held  incompetent  to  show 
that  where  g>it>  had  escaped  into  other  houses 
than  the  plaintiff's,  sickness  had  followed. 

Emerson  v,  Lowell  Oas  Light  Go.  8  Allen,  417. 
It  has  been  held  incompetent  to  show  that, be- 
fore plaintiff  was  hurt  on  a  highway,  another 
person  using  due  care  was  injured  at  the  same 
place 

Collins  v.  Dorchester,  6  Cush.  896.  See  also 
Alilrich  v,  Pelham.  1  Gray,  510;  Kidder  v.  Dun- 
Btabte,  11  Gray,  842;  Darling  v.  Stanwood,  14 

Allen,  504. 

Evidence  tliat  it  was  cold  enough  to  freeze 
apples  wus  held  inadmissible  on  the  issue 
whether  it  was  cold  enough  to  freeze  ink. 

Ingtedeie  v.  Northern  R.  R.  7  Gray,  86. 

Inconveniences  suffered  by  another  than 
plaintiff,  from  running  of  a  railroad,  inadmis 


Concord  R.  R.  v.  Oreeley,  8  Poster  (N.  H.), 

237. 

Evidence  that  horses  other  than  plaintiff's 
were  frightened  by  defendant's  locomotives, 
inadmissible. 

Lewi*  v.  Eastern  R.  R.  60  N.  H.  187. 

Incompetent  to  show  that  plaintiff  had  sup- 
plied good  beer  to  parties  other  than  defendant. 

Hoicombe  v.  Ifewson.  2  Camp.  891. 

The  testimony  of  Mrs.  Thaxter  as  to  the  ef- 
fect of  dental  operations  performed  upon  her 
by  one  Dr.  Kmerson,  when  naboll  was  used, 
was  inadmissible.  Dr.  Emerson  was  not  called 
to  testify  that  the  compound  in  question 
was  used. 

As  to  defendant's  exceptions,  the  5th  count 
is  a  count  in  tort. 
Reeve  v.  Dennett,  141  Mass.  207,  2  New  Eng. 

Rep.  45. 

There  was  evidence  for  the  jury  tending  to 
sustain  the  material  allegations  of  the  5th 

count. 

The  court  correctly  ruled  that  the  plaintiff 
wa9  not  bound  to  prove  every  allegation  pre- 
cisely as  made.  The  gist  of  the  charge  was 
that  the  plaintiff  had  been  induced  by  defend- 
ant's false  representations  to  lend  him  $1,400. 

Cunningham  v.  Kimball,  7  Mass.  65;  Sprin- 
ger v.  OraweU,  108  Mass.  65;  Packard  v.  Pratt, 
115  Mass.  405. 

Sfmr*,  D.  E.  Ware  and  J.  G.  Thorp, 
Jr.,  for  defendant: 

The  defendant's  undisputed  discharge  in  in- 
solvency was  a  defense  to  all  the  plaintiff's 
counts  in  contract.  There  was  no  evidence 
tending  to  establish  a  cause  of  action  in  tort 
entitling  the  plaintiff  to  recover  the  $1,400  on 
the  51  h  count,  and  the  court  should  have  di- 
rected a  verdict  for  the  defendant  as  requested. 
We  have  to  consider,  as  sustaining  the  alleged 
muse  of  action  in  the  5th  count:  (a)  the  rep- 


resentations alleged  in  the  4th  count,— as- 
sumed, for  the  sake  of  the  argument,  to  be 
imported  into  the  5th  count, — and  (b)  the  single 
representation  as  to  ownership  set  out  in  the 
5th  count  Such  of  those  representations  as 
are  actionable  representations  of  fact,  and  not 
mere  expressions  of  opinion,  relate  wholly  to 
the  condition  of  the  company,  its  business,  and 
the  value  of  its  stock.  In  view  of  the  evi- 
dence, is  it  a  tenable  proposition  that  the  plain- 
tiff was  induced  to  enter  into  the  transaction 
of  April,  1881,  by  defendant's  representations  as 
to  the  condition  of  the  company,  its  stock  and 
business,  made  in  April  and  May,  1880?  And 
in  this  connection  it  is,  as  a  matter  of  law,  en- 
tirely immaterial  whether  or  not  these  repre- 
sentations, when  made,  were  false  or  not; 
or  whether  or  not  the  plaintiff  was  induced  by 
them  in  May,  1880,  to  purchase  stock  or  loan 
money.  What  he  relied  on  or  was  induced  by 
in  1880  is  of  no  consequence  in  1881,  unless  the 
same  representations  were  continued  by  de- 
fendant, stili  believed  by  the  plaintiff,  and 
acted  upon  by  him  in  ignorance  of  their 
falsity. 

Fogg  v.  Pew,  10  Gray,  409;  Whiting  v.  M, 
23  Mich.  899,  405. 

As  a  matter  of  law,  an  active  member  or  di- 
rector of  a  company  or  corporation  is  pre- 
sumed to  know  the  nature  and  state  of  the 
company's  business. 

Ely  v.  Stewart,  2  Md.  408,  416;  Corbett  t. 
Woodward,  5  Sawyer,  403,  416,  417;  Morgan  t. 
Skiddy,  62  N.  Y.  819,  826. 

In  an  action  based  on  fraudulent  representa- 
tions, if  the  plaintiff  had  equal  knowledge 
with  the  defendant  as  to  the  matters  to  which 
they  relate,  he  will  be  presumed  to  have  acted 
on  that  knowledge,  and  not  on  the  defendant's 
representations. 

Poland  v.  BrowneU,  181  Mass.  188;  Salem  In- 
dia Rubber  Co.  v.  Adam*,  23  Pick.  256;  Brov* 
v.  Leach,  107  Mass.  864;  RockafeUow  v.  Baker, 
41  Pa.  819;  Ely  v.  Stewart,  2  Md.  408;  Whiting 
v.  HiU.  28  Mich.  399.  405;  Hobbe  v.  Parker,  81 
Me.  143;  Slaughter  v.  Qerxm,  13  Wall.  KS, 
(80  U.  S.  bk.  20,  L.  ed.  627). 

Proof  of  a  statement  of  what  would  be,  or  a 
promise,  will  not  sustain  an  action  founded  on 
false  and  fraudulent  representations. 

Jackson  v.  Allen,  120  Mass.  64,  79;  Jorden  v. 
Money,  5  H.  L.  Cas.  187.  214,  216;  Pedriek  v. 
Porter,  5  Allen,  824. 

It  is  submitted,  therefore,  that  the  court 
erred  in  leaving  it  to  the  jury  to  say  whether 
or  not  those  earlier  representations  exerted, 
or  were  intended  to  exert,  an  influence  upon 
the  plaintiff's  mind  to  induce  him  to  entering 
the  $1,400  transaction:  (1)  Because  there  was 
no  evidence  that  they  did  exert  any  such  in- 
fluence; and  (2)  because,  if  so  intended,  it  will 
be  presumed,  as  matter  of  law,  either  that  toe 
plaintiff  knew  that  the  representations  were 
false,  or  else  that  he  did  not  act  upon  them, 
but  upon  his  own  sufficient  knowledge  of  the 
facts  to  which  they  relate. 

This  court  cannot  say  that  the  verdict  of  the 
jury  on  the  4th  count  shows  that  the  jury 
found  that  no  such  false  representations  were 
made,  and  therefore  they  did  not  influence  the 
jury  in  their  finding  on  the  5th  count,  and  that 
the  defendant  was  not  injured  by  the  court's  in- 
structions.  Under  the  instructions  of  the 
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court,  the  jury  could  have  found  that  a  sale, 
instead  of  a  loan,  was  induced  by  such  repre- 
sentations, and  therefore  have  found  the  ver- 
dict for  the  defendant  consistently  with  find- 
ing also  that  the  representations  were  false. 

There  remains  to  be  considered  the  repre- 
sentation relating  to  the  defendant's  purchase 
of  the  Dorchester  land.  The  evidence  is  con- 
clusive that,  before  the  plaintiff  acted  at  all  in 
this  matter,  the  representation  on  which  he 
says  he  relied  as  inducement  for  his  action  was 
a  true  representation.  The  defendant  had 
bought  the  land.  It  follows,  then,  as  matter 
of  law,  that  the  representation  was  not  action- 
able. To  be  actionable,  the  representation 
must  be  a  false  representation  of  a  fact  when 
acted  upon.  If  it  was  not  false  when  acted 
upon,  or  if  the  plaintiff  knew,  at  the  time,  of 
its  falsity,  he  was  not  induced  to  act  by  reason 
of  any  falsity  in  the  representation. 

Fogg  v.  Pew,  supra;  Whiting  v.  Hill,  28  Mich. 
899;  Tuck  v.  Downing,  76  III.  71;  Hageev.  Gust- 
man,  81  Ind.  228. 

But  assuming  that  the  representation  was 
false,  and  that  it  was  acted  upon  by  the  plain- 
tiff, what  damage  did  he  suffer? 

It  is  a  familiar  principle  of  the  law  of  deceit 
that  false  representations  intended  to  influence 
the  plaintiff  are  not  actionable  unless  damage 
results  to  him. 

Freeman  v.  Vernier,  120  Mass.  424;  Bartlett 
v.  Blaine,  88  111.  25;  Bradley  v.  Fuller,  118 
Mass.  239;  Lamb  v.  Stone,  11  Pick.  527;  Ran- 
dall v.  HazeUon,  12  Allen,  412. 

It  is  submitted  on  the  evidence  that  the 
court  erred  in  not  directing  a  verdict  for  the 
defendant  on  this  count. 

The  court  should  have  ordered  counts  1,  2, 
3,  and  6  stricken  from  the  record  after  the 
plaintiff's  election  to  proceed  to  trial  on  the 
4th  and  5th  counts. 

Dowsv.  Swett,  127  Mass.  864;  MuUaly  v.  Aus- 
tin, 97  Mass.  80. 

The  court  should  have  instructed  the  jury 
that,  to  recover  on  the  5th  count,  the  plaintiff 
must  show  what  the  count  alleged,  namely, 
that  the  plaintiff  took  the  1.000  shares  of  stock, 
and  borrowed  on  four  months'  credit,  with  a 
pledge  of  said  stock  as  collateral.  As  this  was 
what  the  plaintiff  alleges  he  was  induced  to  do 
to  his  injury,  the  proof  of  it  was  essential  to  his 
case.  But  there  was  no  evidence  to  prove  it. 
The  plaintiff  testified  that  he  took  no  slock  to 
raise  money  on,  and  raised  none  on  the  stock. 
This  is  a  substantial  variance. 

The  evidence  of  Drs.  Wetherbee  and  Dud- 
ley should  have  been  excluded.  The  letters 
patent  of  the  United  8tates  were  prima  facie 
evidence  of  the  novelty  of  the  invention. 
Nash  v.  LuU,  102  Mass.  60,  62. 
The  mere  fact  that  the  ingredients  which  go 
to  make  up  a  compound  are  old,  and  have 
been  used  for  the  same  purpose  for  which  the 
new  compound  is  to  be  used,  is  not  evidence 
of  its  want  of  novelty. 

Ryan  v.  Goodwin,  8  Sum.  514;  Imliaeuser  v. 
Buerk,  101  U.  8.  647  (Bk.  25,  L.  ed.  945);  Re 
Corbin,  1  Mac  A.  Pat.  Cas.  521;  Bump,  Patents, 
2d  ed.  p.  76,  cases. 

That  the  ruling  of  the  court  admitting  the 
testimony  of  Dr.  Dennett's  patients,  that,  dur- 
ing certain  dental  operations  on  their  teeth,  in 
which  Dr.  Dennett  testified  naboli  was  used, 
2  Mass. 


435 

they  felt  no  pain,  was  correct,  seems  too  plftin 
for  argument.  The  patient  should  be  allowed 
to  testify,  because  be  alone  can  give  expression 
to  the  sensations  felt.  And  the  courts  have 
never  doubted  this,  The  only  doubt  bus  ueen 
whether  anyone  other  than  lie  should  be  al- 
lowed to  testify  as  to  his  declarations  concern- 
ing those  sensations.  This  court  has  held  that 
the  usual  and  natural  expressions  of  sensations 
made  at  the  time  when  felt  muy  be  testified  to 
by  one  who  heard  them. 

Bacon  v.  Charlton,  7  Cush,  581.  586.  See 
Barber  v.  Merriam,  11  Allen,  332;  Fay  v.  Har- 
lan, 128  Mass.  214 

When  an  objection  is  H  general  in  form  as 
not  to  direct  attention  to  particular  defects 
first  made  apparent  fit  the  argument  before  This 
court,  the  verdict  will  protect  the  party  in 
whose  favor  it  is,  against  mere  formal  or  Tech- 
nical objections  not  affectiug  the  rent  question 
tried  and  submitted  to  tin-  jurv. 

Peck  v.  Waters,  104  Mass.  345,  351. 

Holmes*       delivered  the  opinion  of  the 
court: 

The  plaintiff'*  evidence  tended  to  show  that 
the  defendant's  invention  was  merely  a  mixture 
of  ingredients,  nil  of  which  had  been  used  long 
before  to  allay  the  pain  caused  by  filling  teeth. 
But  it  did  not  stop  at  that  point;  it,  tended  to 
show  that  the  compound  was  worthless  for 
the  purpose  for  which  it  was  intended  to  be 
used;  for  the  testimony  was  that  the  Ingredi- 
ents separately  were  of  no  use.  and  that  the 
mixture  was  as  bad .  or  worse.  To  meet  the  last 
proposition,  the  defendant  put  on  a  number  of 
his  patients,  who  testified  that  the  defendant's 
operations  upon  their  teeth,  using  his  invention, 
were  practically  painless,  whereas  similar  ope- 
rations before  ma  been  vety  painful. 

Plainly,  this  was  not  testimony  of  a  kind 
which  the  witnesses  needed  to  be  experts  to 
give.  The  objections  made  to  it  are  that  it  in- 
troduces the  trial  of  collateral  issues,  and  that 
the  fact  may  admit  of  being  explained  by  other 
causes  than  the  conclusion  sought  to  bo  estab- 
lished. In  some  cases  at  least  it  would  seem 
that  the  painful  fillings  were  performed  by 
other  dentists,  so  that  it  might  be  argued  that 
the  evidence  was  only  a  testimony  to  the  skill- 
fulness  of  the  defendant's  hand.  But  no  spe- 
cial objection  of  this  sort  was  taken  or  argued; 
and  so  far  as  the  introduction  of  collateral  is- 
sues goes,  that  objection  is  a  purely  practical 
one,  a  concession  Id  the  shortness  of  life. 
When  the  fact  sought  to  be  proved  is  very  un- 
likely to  have  any  other  explanation  than  the 
fact  in  issue,  and  may  be  proved  or  disproved 
without  unreasonably  protracting  the  trial, 
there  is  no  objection  to  going  into  it.  If  a 
dozen  patients  should  swear  that,  when  the  de- 
fendant used  his  naboli,  he  filled  their  teeth 
without  hurting  them,  and  that  he  hurl  them 
a  good  deal  when  he  did  not  use  it,  supposing 
the  testimony  to  be  believed,  and  not  to  be  ex- 
plained by  fancy  and  a  general  disposition  on 
the  part  of  the  witnesses  to  think  well  of  new 
nostrums,  it  would  go  far  towards  proving  that 
naboli  had  some  tendency  to  deaden  pain.  In- 
deed, the  same  thing  is  true  in  a  less  degree,  if 
the  painful  operations  were  by  anoLher  hand. 
Filling  teeth,  however  skillfully  done,  is  gen- 
erally unpleasant.    If  it  is  found  to  be  wholly 
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painless  when  a  certain  compound  is  used,  as 
the  witnesses  swore,  probably  the  compound  is 
at  least  in  part  the  cause. 

The  evidence  of  Mrs.  Thaxter  as  to  the  pain- 
lessness of  Dr.  Emerson's  operations  was  ad- 
mitted, subject  to  the  doctor's  being  called  to 
prove  that  he  used  naboli.  This  was  equiv- 
alent to  a  statement  that  it  was  not  admissible 
unless  the  doctor  was  called.  If  the  plaintiff 
had  wished  the  evidence  stricken  out,  or  to 
have  the  jury  instructed  to  disregard  it  when 
the  case  was  closed  without  calling  the  doctor, 
he  should  have  asked  for  an  instruction.  The 
admission  was  proper  at  the  time,  and  subject 
to  the  condition  which  was  imposed.  It  fol 
lows  from  what  we  have  said,  that  the  plain- 
tiff's exceptions  must  be  overruled. 

The  defendant  also  filed  a  bill  of  exceptions. 
At  the  present  trial  of  this  case  the  plaintiff 
elected  to  proceed  on  the  4th  and  5th  counts. 
The  main  questions  raised  by  the  defendant's 
exceptions  and  argued  by  his  counsel  are, 
whether  there  was  any  evidencethat  the  fraudu- 
lent representations  specially  alleged  in  the  4th 
count,  and  referred  to  in  the  5tb,  helped  to  in- 
duce the  plaintiff  to  enter  into  the  transaction 
set  forth  in  the  5th  count,  or  so  much  of  it  as 
consisted  in  the  acceptance  of  more  stock;  and 
whether  there  was  any  actionable  representa 
tion  concerning  the  real  estate,  as  specially  al- 
leged in  the  5th  count.  There  is  no  question 
of  pleading  before  us. 

It  is  not  denied  that  there  was  evidence  tend- 
ing to  show  that  the  defendant  made  false  rep- 
resentations as  to  the  stock,  etc.,  in  May.  1880, 
for  the  purpose  of  inducing  the  plaintiff  to 
buy  some  of  it.  We  cannot  say,  as  matter  of 
law,  that  such  representations  may  not  have 
continued  to  operate  in  the  plaintiff's  mind  in 
April,  1881,  and  may  not  have  induced  him  to 
accept  more  stock.  We  cannot  say  so  as  mat- 
ter of  law,  even  if  the  plaintiff  had  become  a 
director,  and  bad  acquired  independent  means 
of  knowledge  in  the  meantime,  if  in  fact  he 
continued  to  rely  upon  the  defendant's  state- 
ments in  dealing  with  him.  Whatever  may  be 
the  presumptions  as  between  a  director  of  a 
corporation  and  stockholders,  or  others  to  whom 
he  owes  a  duty,  there  is  no  such  conclusive 
presumption  that  he  knows  the  affairs  of  the 
company  as  will  prevent  his  recovering  against 
a  person  who  in  fact  has  defrauded  him. 

The  plaintiff  seems  to  have  disclaimed  any 
fraud  as  to  the  stock,  bearing  on  the  5th  count. 
He  put  in  evidence  that  he  found  out  about  the 
true  condition  of  the  company  in  July,  1880, 
and  testified  himself  that  he  said,  just  before 
the  transaction  alleged  took  place,  that  the 
stock  was  not  worth  anything,  that  the  defend- 
ant said  naboli  bad  failed  them,  and  that  he, 
the  plaintiff,  was  induced  to  make  the  advances 
by  his  expectations  as  to  the  land  which  was 
the  subject  of  the  representations  alleged  in  the 
5th  count.  Coupling  these  facts  with  the  ver- 
dict for  the  defendant  on  the  4th  count,  it  is 
hard  to  believe  that  the  alleged  representations 
as  to  the  stock  hail  any  practical  weight  or 
bearing  upon  the  verdict  for  the  plaintiff  on 
the  5th  count.  We  cannot  say,  however,  that 
the  plaintiff's  disclaimer  appears  on  the  bill  of 
exceptions  to  have  been  so  distinct  as  to  have 
taken  away  his  right  to  argue,  if  so  minded, 
that  the  representations  of  1880  were  an  operat- 
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ing  influence  in  1881,  or  that  the  judge  wn 
wrong  in  telling  the  Jury  that  it  was  for  them 
to  consider  how  far  the  representations  in  the 
4th  count  were  an  effective  influence.  It 
does  not  appear  that  the  plaintiff's  counsel  did 
in  fact  present  any  argument  inconsistent  with 
the  plaintiff's  testimony;  nor  was  any  ruling 
asked  on  the  ground  that  the  plaintiff  was  con- 
cluded by  bis  own  testimony. 

A  more  important  question  is  raised  by  the 
evidence  given  in  support  of  the  allegations  of 
the  5th  count.  This  was  to  the  effect  that  the 
defendant  said  that  he  wanted  to  show  the 
plaintiff  where  his  $8,000  were  coining  from 
(referring  to  the  sum  mentioned  in  the  4th 
count);  that  he  had  got  $25,000  in  a  certain 
tract  of  land  which  he  showed  the  plaintiff: 
that  the  plaintiff  asked  if  the  defendant  owned 
it,  and  the  defendant  said  that  he  had  bought 
it,  and  that  there  was  where  the  plaintiffs 
$8,000  were;  that  he  had  bought  it  for  7  oenti 
a  foot,  etc.  The  defendant  admitted  that  he 
did  not  own  the  land  at  the  time  of  this  con 
versation  with  the  plaintiff,  although  be  gave 
a  different  account  of  what  was  said;  so  that, 
if  the  evidence  had  stopped  there,  the  jury 
would  have  been  warranted  in  finding  that  the 
defendant  made  false  statements  for  the  pur- 
pose of  inducing  the  plaintiff  to  advance  more 
money,  in  the  hope  of  getting  back  that  which 
he  had  parted  with  before. 

But  the  defendant  further  testified  that  he 
bought  the  land  in  question  on  April  36.  1881. 
and  paid  about  $15,000  for  it;  about  $6,000  in 
money,  and  the  rest  in  a  mortgage  for  $9,000; 
and  we  understand  that  this  date  was  not  dis- 
puted, or  that  the  purchase  took  place  before 
the  plaintiff  made  his  advance  on  the  faith  of 
the  defendant's  statement. 

The  defendant  argues  that  the  plaintiff  his 
suffered  nothing,  because  the  statement  was 
made  good  before  it  was  acted  upon.  We  are 
not  prepared  to  say  that  the  fact  that  one  par 
ty  to  a  transaction,  A,  has  been  guilty  of  a 
material  fraud,  is  purged  of  its  effect  if  the 
representation  is  made  good  before  it  is  acted 
upon  by  the  other  party,  B.  There  would  be 
much  force  in  the  argument  that  if  B  had  known 
of  A's  fraud  before  the  bargain  was  complet- 
ed, he  would  not  have  been  likely  to  complete 
it,  whatever  the  then  state  of  facts.  People 
generally  break  off  their  dealings  with  those 
whom  they  And  trying  to  cheat  them.  The 
fact  that  A  has  tried  to  cheat  B  is  material,  it 
may  be  said,  because  it  offers  what,  according 
to  common  experience,  would  be  a  strong  mo- 
tive for  not  proceeding  further.  See  Bout  v. 
WeddU,  14  Ind.  849.  A  partial  analogy  mar 
be  found  in  the  case  of  purchase  of  goods  will 
the  fraudulent  intention  not  to  pay  for  them; 
the  buyer  gives  the  seller  all  the  legal  rights 
which  he  purports  to  give  him,  yet  the  seller 
may  avoid  the  sale.  Dorr  v.  Sanborn,  3  Allen. 
181;  Stmart  v.  Emenon,  52  N.  H.  8ul.  It  Is 
true,  however,  that  in  that  case  the  implied 
representation  of  an  intent  to  pay  for  the  good* 
without  putting  the  seller  to  his  legal  remedies 
is  still  false  at  the  moment  when  the  sale  is 
made. 

But  whatever  the  law  may  be  in  the  extreme 
case  supposed,  we  think  that  the  representa- 
tions must  at  least  be  made  good  in  the  most 
complete  and  indisputable  way  before  the  de- 
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feadant  can  escape  on  that  ground.  We  can- 
not  say,  as  matter  of  law,  that  they  were 
made  good  by  a  purchase  in  which,  by  the  de- 
fendant's own  statement,  the  greater  part  of 
the  price  was  secured  by  mortgage  on  the  land. 
Considering  the  purpose  of  the  whole  conver- 
sation, which  was  to  induce  the  plaintiff  to  ad- 
vance more  money,  we  cannot  say  that  there 
was  no  evidence  tp  warrant  a  finding  that  the 
defendant  represented  the  land  to  be  his  own 
in  such  a  sense  as  to  secure  the  plaintiff  a  re- 
turn of  past  and  future  advances;  and  that  his 
subsequent  purchase  did  not  make  that  repre- 
sentation good. 

The  other  exceptions  may  be  disposed  of  in 
a  few  words.  The  jury  might  have  found 
that  the  defendant's  so  called  invention  was 
only  an  empirical  mixture  of  known  sedatives ; 
that  it  gained  no  new  quality  from  the  com- 
pounding, but  eveu  neutralized  in  some  degree 
tbe  qualities  of  the  several  ingredients.  If  they 
believed  this,  they  might  have  found  that  to 
mix  the  ingredients  was  an  expedient  obvious 
to  any  person  knowing  their  respective  effect, 
and  was  not  patentable.  If  the  patent  was 
worthless,  the  stock  was  worthless. 

The  plaintiff's  failure  to  prove  that  he  pledged 
stock  to  secure  the  loan  to  him  which  he  pro- 
cared,  as  the  first  step  towards  advancing 
money  to  tbe  defendant,  was  not  material,  if  he 
proved  the  substantive  elements  of  his  case  in 
the  defendant's  fraud  and  his  own  advance  on 
the  faith  of  it.  See  Cunningham  v.  Kimball, 
7  Mass.  65:  Packard  v.  Pratt,  115  Mass.  405. 

The  court  put  the  plaintiff  to  an  election  be- 
tween the  4th  and  5th  and  the  other  counts. 
Supposing  that  the  defendant  was  entitled  to 
require  that  the  election,  when  made,  should  be 
final,  which  it  would  not  be  unless  made  to 
appear  of  record  by  striking  out  the  other 
counts  (Dow  v.  SteeU,  127  Mass.  864;  MuUaly 
v.  Austin,  97  Mass.  80),— the  refusal  of  the 
court  to  order  the  other'  counts  stricken  out  is 
no  ground  for  a  new  trial.  It  did  not  affect 
the  trial;  it  can  be  remedied  now;  and  in  the 
event  which  has  happened,  it  is  immaterial  to 
the  defendant  whether  it  is  remedied  or  not. 

Exception*  overruled. 


Samuel  P.  TRAIN  et  al. 

v. 

BOSTON  DISINFECTING  CO. 

1.  A  demurrer  which  is  a  mere  general  al- 
legation that  the  answer  does  not  set 
forth  any  facts  sufficient  to  constitute  a 
defense  will  not  enable  a  party  to  avail 
himself  of  technical  deficiencies  in  plead- 
ing. The  particulars  in  which  alleged 
defects  consist  must  be  specially 
pointed  out. 

2.  The  Legislature*  under  its  police 
power,  may  pronounce  certain  things 
.  or  certain  acts  nuisances  in  themselves. 
Such  laws  are  not  unconstitutional 
because  they  do  not  provide  com* 
pensation  to  the  individual  whose  lib- 
erty to  keep  or  do  them  is  restrained. 

3.  The  Legislature  may  determine  when 
that  which  is  otherwise  property  shall 
cease  to  be  such  if  kept  against  law. 

2  Mass. 


Disinfecting  Co.  487 

4.  Where  anything  is  declared  a  nuisance 
by  legislation,  it  is  not  competent  for 
a  party  to  show  that  it  is  not,  in  fact, 
so. 

5.  Until  Congress  provides  a  suitable  sys- 
tem of  quarantine,  quarantine  laws 
of  a  State  are  valid. 

6.  The  board  of  health  has  power  to 
make  regulations  necessary  for  the 
health  and  safety  of  the  inhabitants, 
extending  to  all  persons,  goods,  and  ef- 
fects arriving  in  vessels;  it  may  deter- 
mine that  certain  articles  shall  always 
be  subjected  to  disinfection  before 
they  are  delivered  to  the  importers. 

7.  The  Legislature  having  provided  that 
all  expenses  incurred  under  quaran- 
tine laws  shall  be  paid  by  the  owner, 
it  is  not  competent  tor  the  answer  in  an 
action,  as  a  defense  to  this  claim,  to 
show  that  the  goods  did  not  require 
disinfection,  and  could  not  have  trans- 
mitted disease. 

8.  When  new  remedies  are  given  by  stat- 
ute to  enable  one  more  effectually  or 
conveniently  to  enforce  rights,  and  are 
intended  for  his  benefit,  the  provisions 
therefor,  unless  expressly  excluding 
other  remedies,  are  to  be  construed  as 
cumulative  rather  than  restrictive. 

9.  The  board  of  health  may  make  a  rea- 
sonable contract  for  the  disinfection 
of  goods;  the  duty  of  paying  for  the 
expenses  thus  incurred  is,  by  the  stat- 
ute, cast  upon  the  owner;  and  his 

§ remise  to  pay  therefor  is  one  implied 
y  law,  even  against  his  protestation. 

10.  Such  a  contract  necessarily  implies  a 
lien  in  favor  of  the  contractor  into 
whose  hands  the  (foods  are  taken  for 
disinfection,  to  secure  him  for  the  ex- 
penses properly  incurred  in  his  work. 

(Suffolk  Filed  May  12, 1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Suffolk  County  sus- 
taining a  demurrer  to  defendant's  answer  in  an  , 
action  of  replevin.    Demurrer  overruled. 

Action  of  replevin  brought  by  Samuel  P. 
Train  and  others,  partners  as  Train,  Smith  & 
Co.,  doing  business  in  Boston  as  importers  of 
rags,  to  recover  possession  of  certain  rags  im- 
ported by  them,  which  the  defendant  corpora- 
tion claimed  the  right  to  retain  under  a  lien 
for  charges  for  disinfecting. 
The  defendant  filed  the  following  answer: 

The  defendant  answering  says  that,  on  or 
about  December  22,  1884,  the  United  States 
government,  through  the  secretary  of  tbe 
treasury,  issued  a  regulation  for  tbe  disinfec- 
tion of  rags,  by  which  regulation  all  rags  im- 
ported into  this  country  were  required  to  be 
disinfected  by  one  of  four  processes,  viz. :  (1) 
Boiling  in  water  for  two  hours  under  a  pres- 
sure of  50  pounds  per  square  inch;  (2)  boiling 
in  water  for  four  hours  without  pressure;  (8) 
subjection  to  the  action  of  confined  sulphurous 
acid  gas  for  six  hours,  burning  1|  or  2  pounds 
roll  brimstone  in  each  1,000  cubic  feet  of 
space,  with  the  rags  well  scattered  upon  racks; 
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(4)  disinfection  in  the  bale  by  means  of  perfo 
rated  screws  or  tubes  through  which  sulphur 
dioxide  or  superheated  steam,  at  a  tempera- 
ture of  not  less  than  8S0  degrees,  shall  be 
forced  under  a  pressure  of  four  atmospheres, 
for  a  period  sufficient  to  ensure  thorough  dis- 
infection. 

That  thereafter  letters  patent  were  issued 
to  one  8.  Webber  Parker  and  Henry  Black- 
man,  of  the  city,  county,  and  State  of  New 
York,  for  an  improved  process  of  disinfecting 
rags  in  the  bale,  covering  the  fourth  process 
set  forth  in  said  treasurv  regulation  of  De- 
cember 22,  1884. 

That  thereafter  said  Parker,  Blackman,  and 
others  erected  works  for  the  disinfection  of 
rags  and  other  articles  of  merchandise  by  said 

firoccss,  at  the  Hoosac  Tunnel  Dock,  so  called, 
n  the  Charlestown  district,  in  said  city  of 
Boston,  and  thereafter  the  said  works  were 
approved  by  said  treasury  department  as  a 
proper  place  for  the  disinfection  of  rags  by 
said  process;  and  rags  thereafter  imported 
were  disinfected  thereat  at  a  maximum  charge 
of  $5  per  ton. 

That  June  1,  1885,  the  board  of  health  of 
the  city  of  Boston  passed  a  regulation  provid- 
ing that,  "on  and  after  this  date,  all  rags  arriv- 
ing at  this  port  from  any  foreign  port  shall,  be- 
fore being  discharged,  be  disinfected  under 
the  supervision  of  an  officer  of  this  board,  and 
in  a  manner  satisfactory  to  this  board.  When- 
ever any  vessel  arriving  at  this  port  from  a  for- 
i  eign  port  is  found  to  have  rags  on  board,  the 
port  physician  shall,  before  passing  the  vessel, 
ascertain  as  far  as  possible  the  history  of  the 
rags,  and  the  circumstances  of  their  shipment; 
and  if  satisfactory  evidence  is  obtained  that 
the  port  or  place  from  which  the  rags  were 
gathered  or  shipped  was  not  infected  with 
cholera  or  other  dangerous  disease  liable  to  be 
carried  by  them,  at  the  time  of  the  gathering 
or  shipment  of  the  rags,  or  within  the  twelve 
months  immediately  preceding  that  time,  then 
the  port  physician  shall,  after  all  other  quaran- 
tine regulations  have  been  fully  complied  with, 
issue  the  usual  certificate,  with  the  proviso 
that  the  rags  on  board  the  vessel  are  to  be  held 
for  subsequent  disinfection;  and.  immediately 
on  the  arrival  of  the  vessel  at  her  dock,  the 
rags  shall  be  forthwith  disinfected  in  the  bale, 
in  a  manner  satisfactory  to  the  board  of  health, 
before  being  discharged.  If,  however,  the 
port  physician  has  reason  to  believe  that  the 
rags  on  board  any  vessel  have  been  shipped 
from  or  gathered  at  any  port  or  place  which 
was,  at  the  time  of  such  gathering  or  shipment, 
infected  with  cholera  or  other  dangerous  dis- 
ease liable  to  be  carried  by  rags,  or  has  been  so 
infected  within  the  previous  twelve  months, 
then  the  exterior  of  the  bales  and  all  the  other 
cargo  of  the  vessel  shall  be  satisfactorily  disin- 
fected at  quarantine  before  proceeding  further, 
after  which  the  vessel  may  proceed  with  her 
cargo  to  her  dock,  if,  in  the  opinion  of  the  port 
physician,  this  may  be  dono  with  safety  to  the 
public  health ;  and  the  rags  shall  be  forthwith 
removed  for  disinfection  within  the  bale  be- 
fore being  discharged." 

That  said  regulations  were  printed  in  two 
newspapers  in  the  city  of  Boston,  as  required 
by  law. 
680 


That  thereafter  the  defendant  company,  a 
corporation  organized  under  the  laws  of  the 
State  of  New  York,  purchased  said  disinfect- 
ing works  from  the  said  Parker  and  others, 
together  with  a  license  for  the  use  of  said  pa- 
tented process  in  the  State  of  Massachusetts, 
and  continued  the  business  of  said  disinfecting 
at  said  works. 

That  on  or  about  June  10, 1885,  the  United 
States  government,  through  the  treasury  de 
partment  thereof,  issued  an  order,  which  pro- 
vided: 

"1.  That  all  circulars  of  this  department 
concerning  the  disinfection  of  imported  old 
rags  are  hereby  revoked;  and  that  all  old  rags 
hereafter  imported  from  foreign  countries 
shall  only  be  admitted  to  entry  at  the  custom- 
house upon  the  production  of  permits  from 
the  health  officers  at  the  port  of  importation 
only  authorizing  the  landing  of  the  same. 

"2.  Vessels  carrying  old  rags  arriving  at 
any  United  States  quarantine  will  be  detained 
by  the  quarantine  officers,  and  held  subject  to 
the  order  of  the  proper  health  authorities  at 
the  port  of  destination." 

That  thereafter  the  place  where  the  said 
defendant's  works  were  then  established  was 
approved  by  the  said  board  of  health  as  a 
proper  place  for  the  disinfection  of  rags,  and 
the  said  process  as  one  satisfactory  to  said 
board;  and  the  said  defendant  company  con- 
tinued the  business  of  disinfecting  rags  under 
the  regulations  and  orders  of  the  said  board  of 
health,  the  cost  of  such  disinfection  being 
charged  against  the  owner  of  such  rags  as 
were  disinfected,  at  the  rate  above  mentioned. 

That  the  plaintiffs  In  the  action  are  ship- 
pers and  importers,  engaged  in  conducting 
said  business  in  said  city  of  Boston,  and  on  or 
about  December  14,  1885,  they  entered  into  an 
agreement  with  the  defendant,  whereby  the 
defendant  agreed  to  disinfect  all  rags  which 
the  said  board  of  health  might  order  to  be  dis- 
infected, at  the  following  rates,  to  wit:  10  per 
cent  discount  from  the  regular  rate  of  $5  per 
ton  on  the  first  500  tons  of  rags  disinfected; 
15  per  cent  on  the  first  1,000  tons  and  upwards; 
that  the  lighterage  charges  should  be  deducted 
from  the  amount  of  discount  allowed ;  that  no 
wharfage  charges  were  to  be  paid  by  the  de- 
fendant company;  and  that  the  defendant  com- 

Eany  was  to  pay  the  lighterage  charges  on  rags 
rought  by  the  Warren  line,  but  that  the 
amount  was  to  be  deducted  from  the  discount 
allowed  on  rags  brought  by  that  line.  Said 
agreement  to  commence  January  2,  1886,  and 
expire  April  1,  1S86. 

That  the  rags  replevied  by  the  plaintiffs 
were  imported  into  this  port  by  the  plaintiffs 
on  or  about  March  8. 1886,  and  ordered  by  the 
said  board  of  health  to  be  disinfected  by  the 
defendant  at  the  said  works,  and  were  received 
by  the  defendant  for  disinfection  in  accord- 
ance with  said  order.  On  or  about  said  date 
the  plaintiffs  protested  against  such  disinfection 
in  a  written  protest  directed  both  to  the  said 
board  of  health  and  to  the  defendant;  and 
thereafter  the  defendant,  upon  the  order  of 
said  board  of  health,  disinfected  the  said 
rags.  After  such  disinfection  the  plaintiffs 
demanded  the  delivery  of  said  rags  without 
the  payment  of  said  charges  for  disinfection. 
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The  defendant  refused  to  deliver  ihem  with- 
out Ihe  payment  of  all  charge*,  and  therefore' 
ihe  plain  tiffs  replevied  them. 

And  1he  defendant  soys  that  said  charges 
for  disinfection  were  a  lien  upon  the  rags  re- 
plevied, and  the  defendant  had  a  right  to  re 
tain  possession  of  the  said  rags  until  the  same 
were  paid  for. 

Wherefore  the  defendant  says  that  it  did 
ike  said  rags  unlawfully,  or  retain  them 
illegally. 

The  plaintiffs  died  the  following  demurrer: 

And  now  come  the  plaintiffs  and  demur  to 
the  answer  of  the  defendant  tiled  herein,  and 
for  cause  of  demurrer  say  that  the  answerdoes 
not  sel  forth  any  facts  sufficient  to  constitute 
a  defense  lo  this  action,  or  which  entitles  the 
defendant  to  hold  the  goods  referred  to  in  the 
declaration.  The  complainants  further  say 
that  said  answer  does  not  show  that  the  cost 
of  Mich  disinfection,  if  any,  was  imposed  up- 
on the  plaintiffs  by  any  legal  body  or  person 
competent  lo  subject  ihe  plaintiffs  or  their 
goods  to  ihe  charges  in  said  answer  referred, 
r  does  it  show  either  that  said  rags  were  dis 
"ected  at  the  plaintiffs*  request,  or  that  the 
la  in  tiffs  agreed  to  pay  for  such  disinfection. 
After  a  full  hearing  on  the  pleadings  in  the 
Superior  Court  for  Suffolk  County,  the  demur- 
rer was  sustained,  and  judgment  ordered  for 
plaintiffs;  whereupon  defendants  appealed  to 
this  couri. 

Mauri.  R.  D.  Smith  and  C.  A.  Prince, 
for  defendant: 

Under  the  Practice  Act  (Pub.  Stat.  chap.  187. 
1 11)  it  is  necessary  to  assign  specifically  the 
causes  for  ademurrer;  and  a  general  allegation 
of  insufficiency  of  the  pleading  is  of  no  effect. 

fnhnin.  .,f  Washington  v .  Earnei.  6  Allen. 417; 
Suffolk  Bank  v,  Lowll  Bank,  8  Allen,  355. 

The  authority  of  the  board  of  health  of  the 
city  of  Boston  to  give  the  order  for  the  disin- 
fection  of  rags,  and  to  impose  the  cost  of 
file  same  upon  the  plaintiffs.  Is  unquestion- 
able. 

See  Acta  1816.  chap.  44,      2,  5,  6. 

Dy  the  city  charter  (Stat.  1821.  chap.  110, 
and  Stat.  Ib54,  chap.  448,  §  40)  Ihe  power 
and  authority  of  the  board  of  health  were 
vested  in  the  city  council,  to  be  carried  into 
execution  by  one  or  more  health  commission- 
ers, in  ihis  language. 

See  revised  citv  charter  (Stat,  1854,  chap. 
448,  is  40);  Pub.  Slat.  chap.  80,  18,  20,  28, 
27.  and  S£  84,  65.  67.  69.  106. 

Having  power  to  pass  the  regulations  and 
onW  the  cargo  to  be  disinfected,  the  board  had 
fun  her  power  to  cast  the  cost  of  the  same  up- 
on the  plaintiffs. 

dee  Acts  1816,  chap,  44,  §  6,  and  Pub.  Stat, 
chap.  80,  g  69. 

There  can  be  no  question  that  it  was  for  the 
board  itself  lo  determine  as  to  what  way  the 
quarantine  regulations  should  be  carried  out; 
or.  in  other  words,  how  the  cargo  was  lo  be 
purified  or  cleansed. 

Cooler,  Const.  Lim.  3d  ed.  §§  584.  585.  and 
cases  cited;  .<>ikm  v.  Eastern.  R.  R.  Co.  98 
Mass.  431. 

The  board, therefore, having  powertopass  the 
regulation  in  question,  it  could  enforce  it  and 
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order  the  rags  to  be  disinfected.  This  answers 
the  first  specification  of  causes  of  demurrer. 

As  to  the  second  specification;  It  is  absurd 
to  argue  that  the  power  of  ihe  board  of  health 
is  limited  ( solely  to  disinfecting  them  them- 
selves, as  commissioners.  The  work  of  course 
was  to  be  done  by  parties  other  than  the  commis- 
sioners themselves.  It  is  immaterial  whether 
they  should  hire  for  the  purpose  an  individual 
or  a  corporation  as  agent.  Having  the  power 
to  cause  the  rags  to  be  disinfected,  the  board 
could  disinfect,  or  cause  them  to  be  disinfected, 
without  an  agreement  for  payment  by  the 
owner.  The  statute  gives  the"  right  to  the 
board  to  take  possession  of  them,  and  prescribes 
that  the  owner  must  pay  lor  the  expense  of  dis- 
infecting tliem.  The  custody  of  the  agent  and 
possession  of  the  ageut  was  the  custody  and 
possession  of  the  board  of  health.  The  power 
of  the  board  of  health,  under  t  he  statute  of  the 
Commonwealth,  lo  impose  the  cost  of  disin 
fee  I  ion,  is  well  settled. 

Morgan  S.  S.  Co.  v.  hniiaiana  Board  of 
Health.  118  U.  S.  455  (Bk.  30.  L.  ed.  237);  Har- 
rison v.  Mayor,  etc.  of  Baltimore,  1  Gill,  264; 
Cot  v.  Ochultz,  47  Barb.  64;  Cooley,  Const. 
Lim  g  584  ;  5  How.  632  (46  U.  S.  bk.  12.  L. 
ed.  314.) 

Did  the  defendant  have  a  lien?  Admitting 
that  the  question  of  the  right  lo  retain  the  rags 
for  the  lien  is  properly  raised  by  the  demurrer, 
—which  is  not  admitted, — we'conlend  that  a 
lien  at  common  law  is  given  whenever  any 
work  is  done  on  a  chattel  under  an  agreement, 
express  or  implied,  with  the  owner  thereof 
(Arnold  v.  Delano,  4Cush.  33-38),  and  with  the 
agent  or  servant. 

Over,  Liens,  p.  46;  Day  v.  Caton,  119 Mass. 
513. 

Defendant  held  these  goods  as  the  agent  of 
the  board  of  health,  or  as  the  employee  of  the 
board  of  health.  In  ihe  former  case  the  terras 
of  the  statute  imply  a  right  tore-tain;  in  the 
latter  case  the  defendant  has  made  a  contract 
with  one  who  is  constituted  by  statute  the 
agent  of  the  owner  In  view  of  the  great  ex- 
pense to  which  the  board  of  health,  in  protect- 
ing the  public  from  disease,  might  be  put  In 
disinfecting  the  entire  cargo  of  a  large  vessel, 
it  is  not  a  reasonable  interpretation  of  the  stat- 
ute lo  suppose  that  they  were  not  to  have  such 
security  for  the  expenses  of  the  same  as  were 
ordinarily  given  to  a  workman.  That  they 
should  look  merely  to  the  owner,  or  the  agent 
of  the  owner,  of  the  cargo  personally  for  the 
payment  of  the  expenses,  might  result  in  great 
loss  to  the  city.  If  the  lien  must  rest  upon  a 
contract,  we  submit  that  ihe  board  of  health 
had  a  right  to  contract  with  a  third  party  for 
the  disinfection;  that  n  promise  to  pay  there- 
for is  implied  by  law;  that  a  contract  forsiich 
service  implies  a  lien  to  secure  the  workman. 
In  this  is  found  a  contract  to  support  the  lien, 
even  as  against  the  unwilling  owner. 

E-irle  v.  Cobum,  130  Mass.  596. 

The  agreement  set  forth  in  the  answer  gives 
the  defendant  a  lien.  As  the  plaintiffs  were 
bound  by  statute  to  pay  the  charges,  a  promise 
to  pay  that  which  they  were  bound  to  pay  may 
be  properly  inferred.  The  defendant  stood 
very  muchin  the  position  of  the  plaintiff  in 
the  case  of  Telton  v.  Warwick  Qaa  Co.  4  Barn. 
&  C.  962. 
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Agreement  to  pay  the  charges  to  tbejdefend- 
ant  being  properly  implied,  it  follows  from  the 
nature  of  the  work  done  that  a  lien  upon 
the  rags  for  the  charges  of  disinfection  ex- 
isted. 

As  the  effect  of  the  protests:  The  rags  were 
received  by  the  defendant  while  the  agreement 
was  in  force,  one  of  the  considerations  of 
which  was  a  reduced  rate  for  disinfection. 
The  plaintiffs  had  no  right  to  rescind  the  same. 

See  Cort  v.  Ambergate  R.  Co.  17  Q.  B.  127; 
Earle  v.  Coburn,  mpra. 

Messrs.  Samuel  D.  Warren,  Jr.,  and 
Louis  D.  Brandeia,  for  plaintiffs: 

The  answers  do  not  allege  that  the  rags 
were  "disinfected"  at  plaintiffs'  request,  or 
that  plaintiffs  promised  to  pay  for  the  disin- 
fection. » 

See  Lilly  v.  BarnsUy,  2  Mo.  &  Rob.  548. 

The  answers  do  not  show  that  the  work  was 
done  at  the  request  of  any  person  or  body  au- 
thorized by  law  to  order  the  defendant  to  do 
it  at  the  expense  of  the  plaintiffs,  so  as  to  give 
defendant  a  lien  thereon  for  its  charges. 

The  disinfection  of  the  rags  by  defendant 
does  not  appear  to  have  been  in  accordance 
with  the  regulation  of  the  board  of  health. 

The  board  of  health  had  no  power  to  order 
the  rags  to  be  disinfected  by  defendant  at  the 
plaintiffs'  expense. 

The  general  powers  of  the  board  of  health, 
so  far  as  pertinent  to  this  inquiry,  are  con- 
tained in  Pub.  Stat.  chap.  80,  §§  18,  20,  44,  45, 
47,  80.  These  sections  do  not  authorize  the 
board  of  health  to  order,  by  a  general  regula- 
tion, the  disinfection  of  all  rags,  but  only 
where  there  is  reason  to  believe  rags  are  in- 
fected. 

The  quarantine  powers  given  by  statute  to 
the  board  are,  so  far  as  pertinent  to  this  m- 

?uiry,  contained  in  Pub.  8tat.  chap.  80, 
§  64,  65,  67,  69.  None  of  these  sections  au- 
thorize the  board  of  health  to  order  the  disin- 
fection of  all  the  rags  by  some  independent 
contractor,  in  pursuance  of  a  general  regula- 
tion. 

Section  67  gave  no  such  authority  to  order 
the  disinfection.  It  provides  for  the  removal 
of  vessel  and  cargo  to  the  "quarantine ground." 
What  shall  be  a  quarantine  ground  is  deter- 
mined, not  by  the  board  of  health,  but  by  the 
city  council. 

Pub.  Stat.  chap.  80,  §  62. 

It  is  not  alleged  that  the  works  of  the  defend- 
ant in  the  Charlestown  District  were  ever  made 
a  quarantine  ground  for  the  city  of  Boston. 

The  section  contemplates  a  removal,  to  the 

Juarantine  ground,of  the  vessel  with  the  cargo, 
t  does  not  appear  that  the  vessel  containing 
the  rags  was  ordered  to  the  defendant's  works, 
or  actually  was  sent  there.  Indeed,  the  con- 
trary must  be  inferred  from  the  facts  stated. 
It  contemplates  that  the  purification  shall  be 
undertaken  by  the  board  of  health  itself,  or 
by  its  immediate  agents  or  servants.  It  ap- 
pears that  the  work  was  performed  by  a  for- 
eign corporation,  who  undertakes  to  charge 
the  owners,  not  the  cost  of  labor  and  materials, 
but  a  round  sum  per  ton,  which  obviously  in- 
cludes a  profit  to  the  company.  That  section 
evidently  contemplates  a  special  exercise  of 
judgment  by  the  board  of  health,  as  to  each 
532 


cargo  arriving,  and  not  the  passage  of  a  gen- 
eral regulation. 

See  Gregory  v.  New  York,  40  N.  Y.  278;  Un- 
derwood v.  Qreen,  42  N.  Y.  140,  142. 

Section  64  does  not  authorize  the  issuing  of 
the  regulation  as  being  one  which  the  board 
"  judges  necessary  for  the  health  and  safety  of 
the  inhabitants."  As  §  67  provides  specifical- 
ly for  cargoes  which  there  is  reason  to  betters 
are  infected,  it  must  be  taken  to  provide  spe- 
cifically for  all  such  cases.  Such  specific  pro- 
vision excludes,  by  implication,  the  power  to 
deal  otherwise,  by  general  regulation,  with 
cargoes  suspected  of  Infection.  But  independ- 
ently of  this  limitation  upon  the  powers  of  the 
board  of  health,  the  regulation  is  void  because 
it  is  unreasonable. 

See  Tugman  v.  Chicago,  78  111.  405;  Austin 
v.  Murray,  16  Pick.  120,  124;  CommonmaUh 
v.  Patch.  97  Mass.  221.  See  WeU  v.  Ricord,  24 
N.  J.  Eq.  169;  State  v.  Trenton,  86  N.  J.  L 
288;  Wreford  v.  People,  14  Mich.  41. 

The  regulation  is  also  void  as  trenching  up- 
on the  domain  of  Congress  "to  regulate  com- 
merce with  foreign  nations." 

Hannibal  &  St.  J.  R.  R.  Co.  v.  Husen,  95 
U.  S.  466,  471,  474  (Bk.  24,  L.  ed.  527);  Hen- 
derson v.  Wickltam,  92  U.  S.  259  (Bk.  28.  L.  ed. 
548);  Cliy  Lung  v.  Freeman,  92  D.  8.  275  (Bt 
23.  L.  ed.  550);  Tick  Wo  v.  Hopkins,  118  U.  & 
856  (Bk.  30,  L.  ed.  220).  Cf.  Morgan  8.  S.Co. 
v.  Louisiana  Board  of  Health,  118  U.  S.  455  (Bt 
80,  L.  ed.  237). 

We  submit  that  a  statute  of  the  Common- 
wealth which  in  terms  enacted  the  regulation 
of  June  1, 1885,  and  imposed  this  great  expense 
of  disinfection  upon  the  owner,  would  be  void 
under  our  Constitution  as  being  against  "com- 
mon right." 

See  Mead  v.  Acton,  189  Mass.  841. 

The  regulation  is  void  so  far  as  it  seeks  to 
impose  the  expense  of  disinfection  upon  the 
owner  without  a  hearing. 

Salem  v.  Eastern  R.  R  Co.  98  Mass.  431. 
448;  Belcher  v.  Farrar,  8  Allen,  825.  827,  328; 
Sawyer  v.  State  Board  of  Health,  125  Mass.  181, 
196.  197. 

Even  if  the  board  of  health  had  the  power 
to  order  the  rags  to  be  disinfected  by  defend- 
ant at  plaintiffs'  expense,  still,  "  disinfection" 
under  their  order  did  not  give  defendant  a  lien 
upon  the  rags. 

The  statute  contemplates  that  the  expense 
attendant  upon  the  enforcement  of  health  reg- 
ulations shall  be  borne,  in  the  first  instance,  by 
the  city  or  town.  This  appears  clearly  from 
§  80,  which  calls  them  "  expenses  incurred  by 
a  town  for  the  preservation  of  health,"  aw 
declares  that  such  as  are  "  recoverable  of  anj 
private  person  or  corporation  may  be  sued  for 
and  recovered  in  an  action  of  contract" 

Cf.  Pub.  Stat.  chap.  80,  $  88. 

The  statute  contemplates  that  any  proceed- 
ings which  may  be  found  necessary  for  secur- 
ing to  the  city  or  town  reimbursement  of  its 
expenditures  shall  be  by  an  action  of  contract: 
it  does  not  provide  for  any  lien. 

Pub  Stat.  chap.  80.  §§  45,  67,  and  69.  pro- 
vide that  the  expense  of  carrying  out  the  health 
or  quarantine  regulations  shall  be  borne  by  the 
owner,  etc.  Section  80  provides  that  the  ex- 
penses incurred  by  a  town  in  the  removal  of 
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a  nuisance,  or  for  the  preservation  of  the  pub- 
lic health,  and  which  are  recoverable  from  a 
private  person  or  corporation,  may  be  sued  for 
in  an  action  of  contract. 

As  the  statute  which  casts  upon  the  owner 
of  the  cargo  this  expense,  and  creates  the  right, 
provides  also  the  remedy  for  its  enforcement, 
that  remedy  is  exclusive.  The  right  of  lien  is 
therefore  excluded  by  implication. 

TUcomb  v.  Union  Marine  F.  In*.  Co.  8  Mass.. 
826,  884;  Almy  v.  Harm,  5  Johns.  175;  Cam- 
dsn  v.  Allen,  2  Dutch.  398. 

A  person  who.  by  doing  work  under  con- 
tract, would  himself  be  entitled  to  a  lien,  can- 
not, by  giving  the  work  to  another  to  do,  vest 
such  other  with  a  lien. 

RoUingsworih  v.  Dow,  19  Pick.  329. 

A  lien  can  only  be  acquired  under  contract 
with  the  owner  or  his  duly  authorized  agent; 

1  c,  the  mere  fact  of  work  done  does  not  give 
rise  to  a  lien,  if  done  without  authority. 

Clarke  v.  Lowell  &  L.  R.  R.  9  Gray,  281; 
Robinson  v.  Baker,  5  Cush.  187;  OUson  v. 
(hoinn.  107  Mass.  126;  Small  v.  Robinson,  69 
Me.  427:  Bates  v.  Emery,  184  Mass.  186;  That- 
ter  v.  Williams,  14  Pick.  49;  Howard  v.  Veazie, 
8  Gray,  283. 

Devena,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  in  the  argument,  contend  that 
the  disinfection  of  the  rags  by  defendant  does 
not  appear  by  the  answer  to  have  been  in  ac- 
cordance with  the  regulations  of  the  board  of 
health,  because  the  regulation  requires  disin- 
fection to  the  satisfaction  and  under  the  super- 
vision of  the  board,  and  the  answers  do  not 
show  that  the  disinfection  was  accomplished 
to  the  satisfaction  of  the  board,  but  only  that 
defendant's  process  was  one  satisfactory  to  the 
board.  This  objection,  if  it  have  any  force, 
is  purely  technical.  It  is  not  specifically  as- 
signed by  the  plaintiffs  as  one  of  the  causes  of 
demurrer.  A  mere  general  allegation  that  the 
answer  does  not  set  forth  any  facts  sufficient 
to  constitute  a  defense,  or  to  maintain  the  lien 
claimed,  will  not  enable  a  party  to  avail  him- 
self of  similar  deficiencies  in  pleading.  The 
particulars  in  which  alleged  defects  consist  are 
to  be  specially  pointed  out.  Pub.  Stat.  chap. 
167.  §  It;  Inhabs.  of  Washington  v.  Eames,  6 
Allen,  417.  The  plaintiffs  further  contend 
that  the  board  of  health  had  no  power  to  order 
the  rags  to  be  disinfected  by  defendant  at 
plaintiffs'  expense,  by  an  order  made  under  the 
general  regulation  which  it  undertook  to  make 
on  June  1,  1885,  a  copy  of  which  is  annexed 
to  the  answer.  By  the  charter  of  the  city  of 
Boston,  all  powers  vested  in  the  city  council, 
or  in  the  board  of  mayor  and  aldermen,  rela- 
tive to  the  public  health  and  the  quarantine  of 
vessels,  were  conferred  on  the  city  council 
with  authority  to  delegate  the  whole  or  any 
part  thereof.  By  the  city  ordinance  (Rev. 
Ord.  1885,  chap.  23,  §§  1,  2).  all  these  powers 
were  granted  to  the  board  of  health,  which  was 
created  by  the  same  ordinance.  These  powers 
are  derived  from  Acts  1816,  chap.  44,  the  gen- 
eral legislation  in  relation  to  boards  of  health, 
Pub.  Stat  chap.  80,  and  the  authority  there 
given,  including  the  power  to  make  quaran- 
tine regulations.  By  Acts  1816,  chap.  44,  the 
board  of  health  had  power  "to  examine  into  all 
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causes  of  sickness,  nuisances,  and  sources  of 
filth,  etc.,  *  *  *  in  any  vessel  in  the  harbor  of 
Boston  or  within  the  limits  thereof,  and  the 
same  to  destroy,  remove,  or  prevent,  as  the  case 
may  require."  By  §  5  of  the  same  chapter  it 
might  make  any  rules,  orders,  and  regula- 
tions relating  to  clothing  or  auy  article  capable 
of  containing  or  conveying  any  infectious  dis- 
ease or  creating  sickness,  which  may  be  brought 
into  or  conveyed  from  the  town  of  Boston,  or 
into  or  from  any  vessel,  *  *  *  as  they  shall 
think  proper  for  public  safety,  or  to  prevent 
the  spreading  of  any  dangerous  or  contagious 
disease."  Pub.  Stat.  chap.  80,  §  18,  provides 
that  "the  board  of  health  of  a  town  shall 
make  such  regulations  as  it  judges  necessary 
for  the  public  health  and  safety,  respecting 
nuisances,  sources  of  filth,  and  causes  of  sick- 
ness within  its  town  or  on  board  of  vessels 
within  the  harbor  of  such  town,  and  respect- 
ing articles  which  are  capable  of  containing  or 
conveying  infection  or  contagion,  or  of  creat- 
ing sickness,  brought  into  or  conveyed  from  its 
town,  into  or  from  any  vessel."  Section  64 
provides  that  the  board  of  health  in  each 
seaport  town  "may  make  such  quarantine 
regulations  as  it  judges  necessary  for  the  health 
and  safety  of  its  inhabitants."  By  §  65  "such 
regulation  shall  extend  to  all  persons,  goods, 
and  effects  arriving  in  such  vessels."  By  S  67 
"  the  board  in  each  seaport  may  at  any  time 
cause  a  vessel  arriving  in  such  port,  when  such 
vessel  or  the  cargo  is,  in  its  opinion,  foul  or 
infected  so  as  to  endanger  the  public  health, 
to  be  removed  to  the  quarantine  ground,  and 
thoroughly  purified  at  the  expense  of  the  own- 
ers, consignees,  or  persons  in  possession  of  the 
same."  By  §  69  "all  expenses  incurred  on 
account  of  any  person,  vessel,  or  goods,  under 
quarantine  regulations,  shall  be  paid  by  such 
person,  or  the  owner  of  such  vessel  or  goods 
respectively."  These  sections  are  sufficient  to 
authorize  the  board  of  health,  when  articles 
arrived  in  the  harbor  "  capable  of  containing 
or  conveying  infection  or  contagion,  or  of 
creating  sickness,"  to  provide  for  their  being 
cleansed,  and  for  imposing  the  expense  thereof 
upon  the  owners.  If  they  could  be  separated 
from  the  other  goods  in  a  cargo,  there  was  no 
reason  why  this  should  not  be  done,  and  why 
they  alone  should  not  be  subjected  to  purifica 
tion,  or  why  the  vessel  should  necessarily  be 
carried  to  the  quarantine  grounds,  and  thus  its 
owner  and  the  owners  of  other  goods  forming 
a  part  of  the  cargo,  but  not  dangerous  to  pub- 
lic health,  should  be  subjected  to  serious  in- 
convenience. The  quarantine  order  of  the 
board  of  health  of  June  1,  1885,  after  reciting 
the  unreliable  character  of  the  evidence  as  to 
the  origin,  history,  and  treatment  of  rags 
brought  to  this  city  from  foreign  ports,  the 
misleading  character  of  the  health  certificates 
brought  by  masters  of  vessels  from  ports  from 
which  rags  are  shipped,  and  the  danger  from 
cholera  and  other  contagia  likely  to  be  carried 
by  these  importations,  orders  "  that  on  and 
after  this  date  all  rags  arriving  at  this  port 
from  any  foreign  port  shall,  before  being  dis- 
charged, be  disinfected  under  the  supervision 
of  an  officer  of  this  board,  and  in  a  manner 
satisfactory  to  this  board."  The  remainder  of 
the  order  provides  for  different  modes  of  dis- 
infection, as  the  history  or  circumstances  of 
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the  shipment  may  require,  and  for  the  details 
of  the  manner  fn  which  the  port  physician 
shall  perform  bis  duties  in  passing  the  vessel 
or  ordering  disinfection;  and  the  words  "being 
discharged,"  in  the  order,  are  explained  as 
meaning  "before  being  discharged  by  the 
board  of  health,  and  allowed  to  be  delivered 
to  the  consignees." 

The  plaintiffs  contend  that  the  statute  con- 
templates a  special  exercise  of  the  judgment  of 
the  board  of  health  as  to  each  cargo  arriving, 
and  not  the  passage  of  a  general  regulation. 
This  contention  we  do  not  think  open  to  the 
plaintiffs.  An  examination  of  the  answer 
shows  that  there  was  a  distinct  order  relating 
to  the  rags  the  price  for  the  disinfection  of 
which  is  here  under  discussion,  by  which  a 
disinfection  of  them  was  directed.  Nor,  if  we 
assume  that  the  order  was  a  formal  one  only, 
and  that  it  was  passed  without  any  inquiry  into 
the  character  of  the  rags  or  their  special  his- 
tory, should  we  be  prepared  to  say  that  the 
regulation  was  unreasonable  because  it  dealt 
with  a  particular  class  of  goods  and  subjected 
all  to  more  or  less  disinfection.  There  may  be 
articles  of  commerce,  as  the  recital  of  the  or- 
der describes  the  rags,  so  capable  of  carrying 
or  transmitting  infection  that  they  cannot  be 
admitted  in  any  case  into  a  city  or  town  with- 
out danger,  and  should  therefore  always  be 
subjected  to  examination  and  more  or  less 
purification.  There  would  seem  to  be  no  doubt 
that,  as  certain  things  may  be  pronounced  nui- 
sances per  se,  certain  articles  also  may  be  held 
as  always  properly  subject  to  quarantine 
regulations.  The  plaintiffs  further  urge  that 
the  regulation  is  void  as  trenching  upon  the  do- 
main of  Congress  in  its  power  "to  regulate 
commerce  with  foreign  nations."  The  plain- 
tiffs rely  much  on  the  case  of  Hannibal  &  St. 
J.  R.  R.  Co.  v.  Husen,  95  U.  8.  465  [Bk.  34,  L. 
ed.  527],  in  which  a  statute  of  Missouri  which 
forbade  the  driving  or  conveying  into  the 
State,  within  certain  periods,  of  any  Texas, 
Mexican,  or  Indian  cattle,  was  held  unconsti- 
tutional. But  this  decision  most  fully  recog- 
nizes the  right  of  a  State  to  pass  reasonable 
quarantine  or  inspection  laws,  as  being  clearly 
within  the  police  powers  necessary  for  its  pro- 
tection. The  Act  in  question  was  an  exercise 
of  the  highest  power  over  the  subject  of  trans- 
portation, namely,  its  entire  destruction;  but 
in  holding  this  to  be  beyond  the  police  powers 
of  the  State,  Mr.  Justice  Story,  who  delivered 
the  opinion  of  the  court,  observes  that  the 
police  power  "would  justify  the  exclusion  of 
property  dangerous  to  the  property  of  citizens 
of  the  State;  for  example,  animals  having  con- 
tagious diseases.  All  these  assertions  of  power 
are  in  immediate  connection  with  the  protec- 
tion of  persons  and  property  against  noxious 
acts  of  other  persons,  or  such  a  use  of  prop- 
erty as  is  injurious  to  the  property  of  others. 
They  are  self-defensive."  He  further  unhesi- 
tatingly admits  "that  a  State  may  pass  sanitary 
laws,  and  laws  for  the  protection  of  life,  lib- 
erty, or  property  within  its  borders;"  "that  it 
may  prevent  persons  and  animals  suffering 
under  contagious  or  infectious  diseases,  or 
convicts,  etc.,  from  entering  the  State;"  and 
that  "for  the  purpose  of  self  protection,  it  may 
establish  quarantine  and  reasonable  inspection 
laws." 
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So  far  from  the  regulation  in  question  inter- 
fering with  any  legislation  of  the  United  States, 
or  any  regulation  of  its  executive  departments, 
the  circular  of  the  treasury  department  of  De- 
cember 22,  1884,  and  the  circular  of  June  10. 
1885,  show  that  the  construction  of  those  de- 
partments at  least  is  quite  otherwise.  The  cir- 
cular of  1884  directs  that  "no  old  rap,  except 
those  afloat  before  January  1,  1885,  shall  be 
landed  in  the  United  States  *  *  *  from  any  for- 
eign country,  except  upon  disinfection  at  the  ex- 
pense of  the  importer,  as  provided  in  this  circu- 
lar" ;|and  prescribes  certain  processes  which  will 
be  considered  satisfactory,  and  "will  entitle 
them  to  enter  and  to  be  landed  in  the  United 
States,  upon  the  usual  permit  of  the  local  health 
officer."  The  circular  of  June  10, 1885,  assigns 
as  the  reason  for  the  withdrawal  of  the  previous 
circular  the  fact  that,  "under  existing  laws.no 
general  regulations  can  be  legally  framed, 
whereby  the  disinfection  of  old  rags  can  be  ac- 
complished in  foreign  ports  to  the  satisfaction 
of  the  several  health  authorities;"  revokes  pre- 
vious circulars  concerning  the  disinfection  of 
imported  old  rags;  provides  that,  when  im- 
ported from  foreign  countries,  they  shall  only 
be  admitted  to  entry  upon  production  of  per- 
mits from  the  health  officers  at  ports  of  im- 
portation ;  and  adds,  "Vessels  carrying  old  rap, 
arriving  at  any  United  States  quarantine,  will 
be  detained  by  the  quarantine  officers,  and  held 
subject  to  the  order  of  the  proper  health  au- 
thorities at  the  port  of  destination."  The 
treasury  department  of  the  United  States,  so 
far  from  treating  the  regulations  of  local  health 
officers  as  an  interference  with  the  rights  or 
the  legislation  of  the  United  States,  transfers 
to  the  regulations,  as  made  in  different  localities 
by  the  respective  health  officers,  the  whole  sub- 
ject of  the  disinfection  of  foreign  imported 
rags.  The  regulations  made  by  the  board  of 
health  do  not  infringe  the  power  of  Congress 
to  regulate  commerce;  they  are  strictly  police 
regulations,  and.  as  such,  may  be  passed  under 
the  authority  of  the  Legislature  of  the  Com- 
monwealth. 

It  is  further  the  contention  of  the  plaintiffs 
that  the  regulation  of  the  board  of  health  is  in- 
valid in  so  far  as  it  seeks  to  impose  the  expense  of 
disinfection  upon  the  owner  without  a  hearing, 
and  that,  as  no  method  is  provided  by  law  for 
reviewing,  by  appeal  to  a  jury,  or  otherwise, 
the  action  of  the  board  of  health,  whether  this 
action  was  taken  under  its  general  regulation, 
or  was  a  special  examination  of  this  particular 
cargo.it  cannot  determine  whether  the  plaintiffs 
are  liable  for  the  expense  of  disinfection;  and. 
further,  that  even  if  the  order  may  be  valid  to 
the  extent  of  protecting  the  board  from  an  ac- 
tion of  tort  for  their  interference,  to  render  the 
plaintiffs  liable  for  those  expenses,  the  answer 
should  show,  and  the  defendant  must  prove, 
that  there  was  reasonable  ground  to  believe  that 
the  rags  were  dangerous  to  the  public  health. 
The  plaintiffs  rely  much  on  Salem  v.  Batten 
R.  R.  Co.  98  Mass.  481,  438,  where  it  was  held 
that,  while  the  board  of  health  would  not  be  lia- 
ble in  tort  for  its  action  in  removing,  without 
notice  or  hearing,  an  alleged  nuisance,  if  d° 
nuisance  actually  existed,  the  expense  attendant 
on  the  action  of  the  board  could  not  be  recov- 
ered from  the  owner  of  the  property.  The  case 
then  before  the  court  was  one  where  a  stntc- 
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rare  otherwise  lawful  had,  as  was  alleged,  be- 
come nuisance  by  the  mode  in  which  it  had 
been  constructed,  so  as  to  set  back  stagnant 
water  upon  adjacent  lands.  It  belongs  to  that 
class  of  cases  where  trades  otherwise  lawful 
become  nuisances  by  the  offensive  or  filthy 
manner  in  which  they  are  conducted.  Belcher 
v.  Farrar,  8  Allen,  325;  Sawyer  v.  State  Board 
ef  Health,  126  Mass.  182. 

But  there  can  be  no  doubt  of  the  right  of 
the  Legislature  to  pronounce,  under  its  police 
power,  certain  things  or  certain  acts  nui- 
stores  in  themselves.   Nor  are  such  laws  ob- 
noxious to  any  constitutional  provision  because 
they  do  not  provide  compensation  to  the  indl- 
ridnal  whose  liberty  to  keep  or  do  them  is  re- 
itrained.  It  may  forbid  entirely  the  exercise 
of  certain  noxious  or  offensive  trades,  or  trades 
which  it  holds  to  be  such,  or  only  under  such 
safeguards  as  it  may  prescribe;  it  may  forbid 
certain  articles — as  gunpowder, — to  be  stored 
near  habitations;  it  may  regulate  the  height  of 
buildings:  and  it  may  provide  that  these  things 
may  be  regulated  by  ordinances  or  by-laws  of 
the  respective  cities  or  towns,  or  controlled  by 
their  authorities.    It  may  determine  when 
that  which  is  otherwise  property  shall  cease  to 
be  such  if  kept  against  law.  Commonwealth 
»  4fcer,7Cush.  58;  Fisher  v.  MeOirr,  1  Gray, 
1;  Commonwealth  v.  Tewksbury,  11  Met.  55;  Ba- 
her  r.  Batten,  12  Pick.  184;  Vandine,  Petitioner, 
8  Pick.  187:  InJiabe.  of  Watertovm  v.  Mayo, 
109  Mass.  315.    Where  anything  is  declared  a 
nuisance  by  legislation,  it  is  not  competent  for 
a  party  to  show  that  it  is  not,  in  fact,  one.  The 
owner  or  keeper  of  intoxicating  liquor  proved 
to  hare  been  kept  for  unlawful  sale  cannot 
■how  that  such  keeping  is  not  a  nuisance  in 
fact,  when  the  Legislature  has  declared  it  to  be 
one.  Rights  of  property  are  not  indeed  to  be 
ianded  under  the  guise  of  police  regulations 
for  \he  preservation  of  public  order,  the  pro- 
tection of  public  health,  or  to  guard  against 
threatened  nuisances.   If  it  appears  that  the 
real  object  and  purposes  of  the  regulation  are 
other  than  these,  courts  will  interfere  to  pro- 
tect the  just  rights  of  the  citizen  in  his  prop- 

ntine  laws  are  a  familiar  exercise  of 
the  police  power  of  a  8tate.  Their  enactment 
■  within  its  lawful  province;  and  the  making 
if  regulations  for  their  enforcement  has  al- 
ways been  entrusted  to  subordinate  boards. 
Eves  if  it  be  conceded,  as  has  been  often  con- 
tacted, that  whenever  Congress  shall  under- 
*ke  to  provide  for  the  commercial  cities  of 
fee  Union  a  general  system  of  quarantine,  or 
tall  confide  the  execution  of  such  a  system  to 
iBitional  board  of  health,  or  to  local  boards, 
-as  may  be  found  expedient,— all  State  laws 
rtfl  be  abrogated,  at  least  so  far  as  the  two 
to  inconsistent,  until  this  is  done  the  laws 
ithfi  State  are  valid.  Morgan  8.  8.  Co.  v. 
Imamana  Board  of  Health,  118  U.  S.  455  [Bk. 
%  L.  ed.  2871.  The  board  of  health  is  fo- 
wled by  the  Legislature  with  the  power  to 
•like  regulations  necessary  for  the  health  and 
■etyof  the  inhabitants,  extending  to  all  per- 
MM,  goods,  and  effects  arriving  in  vessels, 
■■ay  determine  that  certain  articles,  on  ac- 
Ifm  of  their  liability  to  convey  infection, 
M  the  impossibility  of  ascertaining  their  his- 
*ry,  and  where  they  have  been  originally  col- 
tJUm 


lected,  shall  always  be  subjected  to  disinfec- 
tion, at  least  externally  in  the  bales  in  which 
they  are  imported;  and  that  such  a  precaution 
is  necessary  before  they  are  delivered  to  the 
importers  for  distribution  among  the  inhabi- 
tants. This  is  a  reasonable  regulation,  made 
under  the  police  power  of  the  State,  which  the 
board  is  executing.  Nor,  legislation  having 
provided  that  all  expenses  incurred  on  account 
of  goods  under  quarantine  laws  shall  be  paid 
by  the  owner,  is  it  competent  for  the  answer, 
as  a  defense  to  this  claim,  to  show  that  the 
goods  did  not  require  disinfection,  and  could 
not  have  transmitted  disease,  if  they  were  of 
the  class  concerning  which  the  regulation  had 
been  made.  Whether  ho  might  show  that  the 
expense  incurred  in  doing  that  which  was  or- 
dered to  be  done  was  unreasonable,  and  thus, 
unjustifiable,  is  a  question  that  does  not  here 
arise. 

The  plaintiffs  further  contend  that,  even  if 
the  board  of  health  had  the  power  to  order  the 
rags  to  be  disinfected  by  the  defendant  at 
plaintiffs' expense,  still,  disinfection  under  their 
order  did  not  give  defendant  a  lien  upon  the 
rags;  and  this,  for  the  reason  that  the  statute 
contemplates  that  the  expenses  shall  be  borne 
by  the  city  or  town,  in  the  first  instance,  for 
whom  the  board  of  health  acts,  and  for  whom 
the  work  of  disinfection  is  to  be  performed  by 
its  agents  or  servants;  and,  further,  that  while 
§§  45.  67,  and  69  of  Pub.  Stat.  chap.  80,  pro- 
vide that  the  expense  of  carrying  out  the 
quarantine  regulations,  etc.,  shall  be  borne  by 
the  owner,  as  §  80  of  the  same  chapter  pro- 
vides that  the  expense  incurred  by  a  town  in 
the  removal  of  a  nuisance,  or  for  the  preserva- 
tion of  the  public  health,  and  which  are  recov- 
erable from  a  private  person  or  corporation, 
may  be  sued  for  in  an  action  of  contract,  this 
remedy  is  exclusive.  Any  right  of  Hen, 
whether  in  favor  of  the  city  or  town,  or  of  any 
one  by  whom  the  work  may  be  done,  is  there- 
fore, according  to  plaintiffs'  contention,  ex- 
cluded by  implication.  If  we  concede  that  § 
80  applies  to  expenses  under  quarantine  regu- 
lations as  well  as  to  those  incurred  under  gen- 
eral orders  of  the  board ;  and  if  no  such  rem- 
edy previously  existed,  a  cumulative  remedy 
was  simply  provided  thereby,  in  addition  to 
those  which  had  before  existed.  The  statute 
from  which  this  section  is  derived  was  Stat. 
1849,  chap.  211  (Gen.  8tat.  chap.  26,  §  49). 
Long  before  this  time,  the  owner  of  goods  up- 
on which  expenses  had  been  incurred  for  dis- 
infection under  quarantine  regulations  had 
been  rendered  liable  for  the  same.  Stat.  1816, 
chap.  44,  §  6;  Rev.  Stat.  chap.  21,  §§  80-34. 
When  new  remedies  are  given  by  statute,  to 
enable  one  more  effectually  or  conveniently  to 
enforce  rights,  and  are  intended  for  his  benefit, 
the  provisions  therefor,  unless  expressly  ex- 
cluding other  remedies,  are  to  be  construed  as 
cumulative  rather  than  restrictive.  Bardenv. 
Crocker,  10  Pick.  888;  Kidder  v.  Dunstable,  11 
Gray,  842;  Coffin  v.  Field,  7  Cush.  855;  Coun- 
ter v.  Couch,  8  Allen,  486;  Reynolds  v.  Hanra- 
han,  100  Mass.  818. 

It  cannot  be  important  that  in  this  Com- 
monwealth the  creditor  has  a  right  of  at- 
tachment on  mesne  process.  Such  a  remedy 
is  very  imperfect  as  compared  with  that 
afforded  by  a  lien,  which  is  a  usual  and 
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efficient  remedy  where  work  is  done  upon  a 
chattel  by  a  bailee  to  whom  it  is  confided 
under  any  agreement,  either  express  or  im- 
plied, with  tbe  owner  thereof.  Over.  Liens, 
46.  Nor  is  it  important  that,  while  expendi- 
tures may  be  made  upon  real  estate  uuder  the 
orders  of  the  board  of  health,  a  lien  can  only 
exist 'upon  personal  property,  and  thus  that 
this  remedy  is  partial.  There  is  no  reason 
why  a  well-recognized  remedy  as  to  personal 
property  should  not  be  enforced,  because  there 
may  be  cases  coming  within  the  statute  affect- 
ing real  estate,  to  which  it  would  not  be  ap- 
plicable. Even  if  a  lien  migbt  exist  in  favor 
of  the  city,  if  it  had  done  the  work  through  its 
officers,  agents,  or  servants, — and  the  plain- 
tiffs contend  that  this  was  the  only  mode  in 
Wbich  it  was  authorized  to  do  it, — they  further 
argue  that  no  lien  can  exist  in  the  case  at  bar; 
that  there  can  be  none  in  favor  of  tbe  city,  as 
it  has  done  no  work;  none  in  favor  of  the  de- 
fendant, as  it  was  an  independent  contractor 
with  the  city,  and  there  was  no  debt  due  to 
such  contractor  from  the  plaintiffs  as  the 
owners  of  tbe  goods. 

The  board  of  health  might  certainly  dele- 
gate the  work  to  an  independent  con- 
tractor; it  was  not  necessarily  to  be  done  by 
it  or  its  immediate  servants  and  under 
its  personal  supervision ;  it  was  sufficient 
if  it  prescribed  the  method,  and  that  this 
was  complied  with.  The  board,  in  the  lan- 
guage of  the  statute,  was  to  "cause"  tbe  goods 
to  be  purified.  Section  67.  It  had  a  right  to 
make  a  reasonable  contract  for  the  disinfection 
of  the  goods;  the  duty  of  paying  for  the  ex- 
penses thus  incurred  was,  by  the  statute,  cast 
upon  the  plaintiffs;  and  their  promise  to  pay 
therefor  is  one  implied  by  law.  Where  a  party 
is  subjected  to  such  a  dutv,  this  obligation  is 
to  be  performed;  and  the  law  will,  of  its  own 
force  imply  a  promise,  even  against  his  pro- 
testation and  express  declaration.  Earle  v. 
Coburn,  180  Mass.  596.  Such  a  contract  ne- 
cessarily implies  a  lien  in  favor  of  the  contrac- 
tor into  whose  hands  the  goods  are  taken  for 
disinfection,  to  secure  bun  for  the  expenses 
properly  incurred  in  his  work. 

We  have  not  found  it  necessary  to  consider 
whether  the  agreement  set  forth  in  the  answer, 
between  the  plaintiffs  and  defendant,  would 
entitle  the  defendant  to  a  Hen  on  the  goods 
disinfected  by  it. 

Demurrer  overruled. 


James  F.  COOK  et  al. 
v. 

William  H.  H.  YOUNG  et  al. 

1.  When  an  arrangement  was  made  be- 
tween persona  interested  in  real 
•state  which  was  subject  to  a  mort- 
gage, that,  at  the  mortgage  foreclos- 
ure sale,  one  of  them  should  take  the 
title,  hold  it  until  a  sale  could  be  made, 
and,  after  making  such  sale,  divide 
the  surplus  above  the  amount  of  the 
mortgage  debt,— Held,  that  the  terms 
of  the  arrangement  implied  that  such 
one  should  have  power  to  make  a  sale, 
convey  a  good  title  po  the  purchaser, 
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and  collect  the  purchase  money;  and 
that  it  was  necessarily  left  to  the 
discretion  of  such  one  when  to  make 
the  sale,  in  case  the  others  interested 
should  fail  to  pay  in  their  shares  of  the 
expense  of  carrying  the  property,  as 
was  contemplated  by  the  arrangement. 
2.  Held,  further,  that  the  person  so  tak- 
ing the  title  at  the  foreclosure  sale  did 
not  take  and  hold  the  title  subject  to 
a  resulting  trust  which  followed  the 
land  and  could  be  enforced  against  the 
-purchaser  from  her;  and  that  the  title 
held  by  the  purchaser  from  her  was  free 
from  any  trust,  where  the  conveyance 
to  him  was  made  by  her  in  good  faith 
and  without  fraud. 

(8uffolk  Piled  May  9,  1887.) 

APPEAL  by  plaintiffs  from  a  decree  of  a  sin- 
gle justice  of  the  Supreme  Judicial  Court 
dismissing  a  bill  in  equity  to  establish  a  trust. 
Affirmed. 

This  bill  was  filed  by  James  F.  Cook,  Har- 
riet N.  Byron,  Henrietta  B.  Cook.  Lizzie  F. 
Lowe,  Frances  L.  Davis,  Hannah  Young,  and 
Margaret  Cook,  against  William  H.  H.  Young, 
and  Susan  T.  Young,  his  wife,  BWa  T.  Tuck- 
er, and  the  city  of  Boston.  The  bill  alleged 
that  Hannah  M.  Cook,  late  of  said  Boston, 
widow,  died  testate  in  September.  1877,  seised 
and  possessed  of  a  certain  tract  of  land,  etc, In 
West  Roxbury,  containing  86  acres,  more  or 
less,  subject  to  a  mortgage  to  the  Home  Sav- 
ings Bank,  of  said  Boston,  for  $12,000.  That, 
by  her  last  will  and  testament  and  codicils.said 
land  was  devised  to  testatrix's  children.  That 
the  respondent  William  H.  H.  Young 
assumed  substantially  the  charge  and  man- 
agement of  the  interests  of  the  devisees  in 
said  estate,  the  said  devisees  consenting 
thereto.  That,  in  accordance  with  some 
arrangement  made  between  the  said  Young 
and  the  said  savings  bank,  orators  un- 
derstood and  believed  the  said  bank  ad- 
vertised the  sale  of  said  real  estate  under 
tbe  power  of  sale  contained  in  said  mortgage. 
That  thereupon  the  said  Young  proposed  and 
advised  that  the  said  devisees  should  severally 
contribute  and  pay  a  proportionate  part  of  the 
purchase  money  necessary  to  be  advanced  and 
paid  to  said  bank  in  the  purchase  of  said  es- 
tate at  said  sale,  and  that  said  estate  should  be 
bought,  and  a  deed  thereof  taken  in  the  name 
of  said  Ella  T.,  in  trust  for  the  said  devisees 
in  proportion  to  their  several  interests,  as  pro- 
vided in  the  will  of  said  Hannah  M.;  the 
said  Young  then  representing  that  the  said 
bank  would  require  a  cash  payment  only  of 
the  amount  of  the  interest  due  upon  the 
said  mortgage  note,  with  tbe  costs  and 
charges  of  the  sale,  and  would  accept  a  new 
note  and  mortgage  for  $12,000,  for  and  in  the 
place  of  the  note  and  mortgage  then  held  by 
tbe  bank.  That,  in  accordance  therewith,  the 
said  devisees  contributed  and  paid  their  respec- 
tive shares  and  proportions  of  the  money  to 
meet  the  cash  payment  required  in  consummat- 
iugsaid  transaction,  amounting  in  all  to  $1,168- 
.82,  and  said  estate  was  sold  by  said  bank,  un- 
der the  power  in  said  mortgage,  on  November 
27,  1877;  that  Ella  T.  was  declared  to  be  the 
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purchaser  thereof,  and  the  same  was  convey- 
ed to  her  by  deed  of  said  bank,  the  considera- 
tion expressed  therein  being  $18,150,  and 
a  mortgage  deed  and  note  of  the  same  date  for 
#12,000  were  given  by  the  said  Ella  T.  to  the 
said  bank.  That  said  Young  alone,  as  repre- 
senting said  devisees,  had  the  direction  and 
supervision  in  the  preparing  and  drafting  of 
said  deeds,  and  none  of  the  complainants  were 
consulted  as  to  the  form  of  said  deed  to  said 
Ella  T. ,  and  none  of  them  saw  it  or  knew  of  the 
form  thereof  prior  to  its  execution  and  deliv- 
ery ;  but  they  supposed  it  was  to  be,  and  that 
it  was,  drawn  in  proper  and  sufficient  form  to 
express  and  secure  in  the  seisin  and  holding 
of  said  Ella  T.  a  trust  for  the  benefit  of  all  of 
said  devisees  in  the  proportion  of  their  several 
interests  in  said  devised  estate.  That  after- 
■  wards  money  was  contributed  by  said  devisees 
to  pay  the  interest  accruing  on  said  mortgage. 
That  afterwards  said  Young  induced  said  Ella 
T.  to  make  and  deliver  to  one  Yarney  a  note 
of  $1 ,000  secured  by  a  mortgage  on  said  real 
estate;  which  mortgage  was  immediately  as- 
signed to  said  Young,  the  said  Young  repre- 
senting that  such  conveyance  was  proper  and 
necessary  in  order  to  raise  the  money  needed 
to  pay  certain  taxes.  That,  as  your  complain- 
ants are  informed  and  believe,  no  money  was 
ever  received  by  said  Ella  T.  upon  said  note 
and  mortgage,  but  that  the  whole  amount 
thereof  was  paid  to  said  Young,  who  there- 
upon paid  and  discharged  said  tax,  and  retained 
the  balance  for  his  own  use.  That  the  com- 
plainants were  never  consulted  in  regard  to 
the  making  of  said  mortgage  to  said  Varney, 
and  tbev  knew  nothing  of  it  until  long  after- 
wards. 'That  in  April,  1879,  as  the  com- 
plainants are  informed  and  believe,  the  said 
Young  caused  to  be  drafted  a  deed  in  fee  of 
said  estate  from  said  Ella  T.  to  his  wire, 
the  respondent  Susan  T.  Young,  dated  April 
26,  1879,  for  the  nominal  consideration  of  $15,- 
000;  which  deed,  as  the  complainants  are  in- 
formed and  believe,  by  undue  influence  and 
by  false  and  fraudulent  representations  and 
promises,  he  induced  and  constrained  the  said 
Ella  T.  to  sign,  and  which  he  retained  and 
caused  to  be  recorded  without  the  knowledge 
of  complainants. 

The  bill  further  alleged  that,  at  the  time  of 
said  conveyance  of  said  estate  to  said  Ella  T. 
by  the  said  savings  bank,  the  said  Ella  T.  was 
but  twenty-three  years  of  age  and  unmarried. 
That  she  had  had  no  experience  in,  and  little 
knowledge  of,  business  matters.  That,  from  the 
time  of  her  mothers  death  in  September,  1877, 
or  shortly  thereafter,  until  her  marriage  in 
October,  1879,  she  lived  in  the  family  of  said 
Young,  whose  wife,  the  said  Susan  T. ,  is  her 
sister;  and  all  her  acts  in  the  buying,  selling, 
And  mortgaging  said  estate,  and  in  taking  and 
giving  deeds  thereof,  as  hereinbefore  set  forth, 
were  done  under  the  direction  and  at  the  dic- 
tation of  said  William  H.  H.  Young,  as  the 
complainants  are  informed  and  believe.  That 
for  several  weeks  prior  to  the  execution  of 
said  deed  given  by  said  Ella  T.  to  said  Susan 
T.,  as  the  complainants  are  informed  and  be- 
lieve, the  said  William  H.  H.  Young  strove  by 
importunities,  specious  arguments,  and  prom- 
ises of  special  benefit  to  herself,  to  pre- 
vail upon  her  to  execute  said  deed.  That, 
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as  the  complainants  are  informed  and  be- 
lieve, he  represented  to  her,  among  other 
things,  that  money  was  due  on  said  mort- 
gages, and  that  the  holders  thereof  threat- 
ened to  sell,  and  would  sell,  the  said  estate  un- 
less their  claims  were  paid  at  once.  That  the 
other  devisees  would  not  contribute  and  pay 
their  proportional  part  to  discharge  the  claims 
accrued  and  accruing  against  said  estate,  and 
that  the  estate  would  be  lost  to  them,  together 
with  all  they  had  advanced  and  paid  thereon,  if 
she  persisted  in  her  refusal  to  execute  said  deed. 
That  be  promised  ber,  among  the  promises 
which  he  failed  to  keep  and  perform,  that  if 
she  would  execute  said  deed,  be  would  pay  to 
the  other  devisees  all  the  money  they  had 
theretofore  contributed,  and  paid  for  and  on 
account  of  said  estate;  that  be  would  pay  all 
the  debts  of  her  mother's  estate,  and  would 
make  to  her,  the  said  Ella  T. ,  a  special  pres- 
ent of  $1,000,  and,  in  substance,  that  if  said  es- 
tate should  be  sold,  as  was  contemplated,  all 
the  parties  in  interest  should  be  fairly  dealt 
with.  That  by  such  representations  and  prom- 
ises, and  by  undue  influence,  dictation,  and 
persistence,  he  finally  constrained  her  to  exe- 
cute said  deed  as  aforesaid.  That  the  said 
Susan  T.,  as  one  of  the  said  devisees,  well 
knew  of  the  said  trust  pertaining  to  and 
qualifying  the  seisin  and  possession  of  said  es- 
tate by  the  said  Ella  T.,  and  had  known  of 
it  from  its  beginning. 

Wherefore  the  complainants  claim  and  al- 
lege that  the  said  deed  of  said  Ella  T.  to  said 
Susan  T.  did  not  in  equity  convey  to  and  vest 
in  said  Susan  T.  the  title  to  said  estate  in  fee 
simple  or  otherwise,  discharged  of  said  trust: 
but  that,  if  said  deed  conveyed  to  and  vested 
in  said  Susan  T.  any  title,  she  thereby  becomes, 
and  still  is,  charged  with  said  trust  to  the 
same  extent  and  in  the  same  manner  that  said 
Ella  T.  bad  been  thereby  and  therewith  bound 
and  charged  before  said  deed  was  executed. 

The  complainants  further  say  that  in  the 
year  1876  the  said  real  estate  was  valued  by 
the  assessors  to  the  said  city  of  Boston,  in  their 
assessment  of  the  tax  thereon  for  that  year,  at 
$60,000.  That  while  in  subsequent  years,  in  the 
general  depreciation  in  the  value  of  real  estate, 
the  valuation  of  said  estate  by  said  assessors  has 
never  been  as  high  as  it  was  in  1876,  it  has  never 
been  so  low  as  $80,000,  and  for  the  present 
year  said  valuation  is  $86,200,  and,  as  the 
complainants  believe,  its  true  and  fair  market 
value  has  never  been  less  than  the  valuation 
placed  upon  it  by  said  assessors. 

That  in  the  year  1876,  the  park  commission- 
ers of  the  said  city  of  Boston  located  a  public 
park  in  that  part  of  said  Boston  which  was 
formerly  West  Roxbury,  and  said  city  has 
since  adopted  the  said  park  substantially  as  so 
located,  to  wit,  a  park  of  400  acres  in  area;  in 
which  park  all  of  the  said  real  estate  hereinbe- 
fore described  is  included,  and  the  purchase 
thereof  by  said  city  has  long  been  anticipated 
by  the  said  parties  in  interest. 

That  within  the  last  week  prior  to  the  filing 
of  this  bill,  the  city  council  of  said  Boston  has 
passed  a  bill,  and  the  mayor  of  said  city  has 
signed  and  approved  the  same,  in  substance  ap- 
propriating $800,000  for  the  purchase  of  the 
land  included  in  said  park  as  aforesaid;  and 
the  complainants  are  informed  and  believe 
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that  ihe  land  described  in  this  bill  is  equally 
as  valuable  as  any  land  included  in  said  park; 
mII  -which  matters, — as  to  the  value  of  said  es- 
tate, the  including  thereof  in  said  park,  and 
the  expected  purchase  thereof  by  said  city, — 
i  lie  complainants  believe  and  have  reason  to  be- 
lieve, and  allege,  are  and  long  have  been  well 
known,  understood,  and  anticipated  by  said 
Young. 

Tin'  prayer  of  the  bill  is  that  said  estate  may 
be  declared  to  be  held  by  said  Susan  T.  in 
trust  for  the  use  and  benefit  of  the  persons 
named  as  the  devisees  thereof,  and  in  the  pro- 
portions declared  in  the  said  will  and  codicils  of 
gald  Hannah  M.  Cook,  or  for  such  of  said  dev- 
isees, and  in  such  proportions,  as  the  court 
may  determine;  that  an  account  may  be  taken 
of  nil  payments  made,  and  of  all  money 
received  by  or  for  the  said  several  devisees, 
nml  of  ah  sums  properly  to  be  debited  and 
credited  to  each  and  every  of  them,  for  or 
on  account  of  said  estate  since  the  death 
of  said  Hannah  M.;  that  the  said  Susan  T. 
may  be  enjoined  from  making  any  deed.Jease, 
lieu,  or  incumbrance  of  or  upon  the  real  es- 
tate, or  of  any  part  thereof,  or  of  any  interest 
therein,  described  in  said  deed  of  said  Ella  T. 
to  her,  the  aaid  Susan  T.,  except  a  deed  there- 
of to  the  said  city  of  Boston;  and  that  the  said 
city  of  Boston  may  be  enjoined,  until  the  fur- 
i  her  order  of  this  court,  from  paying  any  of 
lite  purchase  money  for  such  deed  to  any  per- 
son other  than  the  clerk  of  this  court;  that 
such  purchase  money,  when  so  paid,  may  be 
distributed  and  paid  to  and  among  such  of 
said  devisees  and  in  such  proportions  as  the 
court  shall  order;  and  that  the  complainants 
may  have  such  other  and  further  relief  in  the 
premises  as»  the  court  may  deem  meet. 

On  answers  of  respondents  and  replication 
riled  thereto,  the  case  was  referred  to  Francis 
W.  Hurd.  Esq.,  master  in  chancery,  to  hear 
i he  parties  an u  their  evidence,  to  find  the  facts, 
and  to  .stale  the  accounts  between  the  parties, 
and  to  make  report  to  the  court. 

The  master  reported  as  follows: 

Pursuant  to  an  order  of  court  in  the  above- 
entitled  cause,  I,  having  been  attended  at  sev- 
eral times  by  counsel  for  the  complainants  and 
for  the  defendants,  and  having  examined  the 
evidence  and  testimony  produced  before  me 
upon  the  mutters  directed  to  be  inquired  into 
by  such  order,  do  report: 

1.  That  Hannah  M.  Cook,  widow,  late  of 
Boston  in  this  Commonwealth,  October  23. 
1.S74,  was  seined  in  fee  of  the  estate  described 
in  the  plaintiffs'  bill,  situated  in  that  part  of 
Boston,  which  formerly  was  West  Roxbury. 
The  estate  consisted  of  a  farm  of  36  acres  of 
land,  with  buildings  thereon,  where  she  had 
resided  for  many  years.  October  22, 1874,she 
executed  and  delivered  to  the  Home  Savings 
Bank,  of  said  Boston,  a  mortgage  deed  of  said 
premises,  with  the  usual  power  of  sale,  to  se- 
cure payment  of  her  promissory  note  dated 
*nid  October  22,  for  the  sum  of  $12,000,  pay- 
aide  in  three  years  from  said  date,  with  inter- 
est thereon  at  8  per  cent,  payable  send-annu- 
ally. By  the  terms  of  said  mortgage,  the 
mortgagor,  her  heirs  or  assigns,  were  to  pay 
I  h  e  taxes  assessed  upon  said  estate. 

y.  Said  Hannah  M.  Cook  died  at  Boston, 
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testate,  on  September  80,  1877,  seised  and  pos- 
sessed of  the  equity  of  said  estate,  and  certain 
personal  property  which  was  appraised  at,  and 
was  of  the  value  of,  $1,035.64.  The  value  of 
the  equity  in  said  estate  was  appraised  by  the 
appraisers  of  said  estate  at  $16,510.77.  The 
principal  of  said  mortgage  debt  became  pay- 
able October  22, 1 877,  and  interest  to  the  amount 
of  $974.40  had  accrued  and  was  unpaid,  and 
the  tax  for  1877,  amounting  to  $574.83,  was 
unpaid;  making  the  total  incumbrance  Octo- 
ber 22,  1877,  the  sum  of  $18,489.23,  and  the 
total  value,  as  appraised  by  said  appraisers, 
$80,000. 

8.  Said  Hannah  M.  Cook  left  ten  children, 
of  whom  six  were  daughters  and  four  were 
sons.  By  her  will  and  two  codicils,  and  which 
were  admitted  to  probate  in  Suffolk  County, 
October  29,  1877,  said  testatrix  devised  to  her 
children,  Harriet,  James,  Susan,  Frances,  Liz- 
zie,  Hannah,  and  Ella,  and  to  Henrietta,  wife 
of  her  son  Edward,  and  to  Margaret,  wife  of 
her  son  William,  and  to  a  trustee  for  her  son 
Thomas,  each,  one  undivided  one-tenth  part  of 
all  the  right,  title,  and  interest  in  said  real  es- 
tate that  she  died  seised  and  possessed  of. 

The  portion  of  said  Thomas  was  to  be  held 
by  a  trustee  for  ten  years,  and  if  within  that 
time  said  Thomas  was  not  heard  from,  or  did 
not  claim  said  interest,  it  was  to  be  divided 
between  two  of  the  daughters,  viz.,  Lizzie  and 
Ella.  Said  trustee  was  the  executor  of  the 
will,  and  resident  of  Boston,  and  was  informed 
of  the  transactions  mentioned  in  this  report 

4.  At  the  time  of  the  death  of  said  Hannah 
M.  Cook,  the  son  Thomas  had  not  been  heard 
from  by  any  of  the  family  for  upwards  of  fif- 
teen years.  He  was  last  heard  of  indirectly, 
some  fifteen  years  ago.  as  being  in  California, 
and  since  then  nothing  has  been  heard  from 
him,  directly  or  indirectly;  his  whereabouts  or 
address  has  not, within  that  period  or  up  to  the 
present  time,  been  known  by  any  of  bis  broth- 
ers or  sisters,  nor  is  it  now  known  by  them 
whether  he  is  living  or  dead.  The  son  James, 
at  the  time  of  his  mother's  death,  resided  in 
Boston,  and  has  since  continued  to  reside  is 
this  vicinity. 

Edward  resided  upon  the  farm  with  his 
mother,  and  continued  in  possession  thereof 
after  her  death  until  about  October  1, 1878;  his 
wife,  Henrietta,  was  devisee  under  the  will  of 
one  tenth  part.  William  resided  in  California 
until  June,  1882,  when  he  came  to  Boston  to 
reside;  his  wife,  Margaret,  was  devisee  under 
the  will  of  one  tenth  part.  His  residence  and 
address  while  in  California  were  known  to  his 
brothers  and  sisters,  and  correspondence  was 
had  with  him,  as  hereinafter  appears.  Susan 
was  the  wife  of  William  H.  H.  Young;  they 
resided  in  Boston,  and  are  defendants  io  this 
action.  Harriet  was  the  wife  of  William  D. 
Byron;  they  resided  in  the  State  of  New  York 
until  November,  1882,  when  they  came  to  Bos- 
ton to  reside.  Frances  was  the  wife  of  Alex- 
ander M.  Davis;  they  resided  in  Brooklyn, 
New  York,  until  the  spring  of  1878,  when  they 
removed  to  Boston.  Hannah  was  the  wife  of 
Charles  Young,  who  Is  a  brother  of  said  Wil- 
liam H.  H.  Young;  they  reside  in  Boston.  At 
the  time  of  their  mother's  death,  Lizzie  was  a 
widow,  Mrs.  Whiting;  she  has  since  married 
Thomas  C.  Low;  and  Ella  was  unmarried. 
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These  two  daughters,  Lizzie  and  Ella,  resided 
with  their  mother,  and  after  her  death  they  re- 
sided with  their  sister,  Mrs.  William  H.  H. 
Young,  until  the  spring  of  1878,  when  Lizzie 
went  to  reside  with  her  sister,  Mrs.  Davis. and 
until  October,  1879,  when  Ella  married  Charles 
H.  Tucker,  and  then  went  to  New  York  to 
reside. 

5.  On  or  about  October  2,  1877,  at^n  inter- 
view at  which  the  above  named  parties,  ex- 
cepting Thomas,  William,  his  wife  Margaret, 
Thomas  C.  Low,  and  Charles  H.  Tucker, were 
present,  the  wish  -was  expressed  and  acqui- 
esced in  by  all  that  some  arrangement  and  con- 
cert of  action  might  be  had  whereby  the  real 
estate  left  by  Mrs.  Cook  should  be  carried  for 
the  benefit  of  all  interested  therein  until  a  fa- 
vorable sale  thereof  could  be  made.  No  defi- 
nite arrangement  was  then  made,  as  the 
amount  of  the  incumbrances  and  of  the  per- 
sonal property  was  not  sufficiently  known.  It 
was  suggested  that  a  subsequent  conference 
should  be  held  after  the  necessary  information 
had  been  obtained. 

6.  On  or  about  October  9,  1877,  a  meeting 
was  held  at  the  office  of  the  executor  of  the 
will,  at  which  were  present  James  F.  and  Ed- 
ward Cook,  Mr.  and  Mrs.  William  H.  H. 
Young,  Mrs.  Charles  Young,  Mrs.  Whiting, 
and  Ella  T.  Cook. 

Mrs.  Henrietta  Cook  had  notice  of  this  meet- 
ing, but  was  not  present;  her  husband,  Ed- 
ward, attended  in  her  behalf.  Mr.  and  Mrs. 
Byron  and  Mr.  and  Mrs.  Davis  had  notice  of 
this  meeting,  but  were  not  present.  William 
Cook  and  his  wife,  Margaret,  were  in  Califor- 
nia and  had  no  notice.  At  this  meeting  it  was 
found  and  stated  that  the  amount  of  Interest 
on  the  mortgage  debt,  and  taxes  which  must 
soon  be  paid,  was  over  $1,300;  the  principal 
of  the  mortgage  debt  would  be  payable  on  the 
23d  of  the  same  month  of  October.  sThe  wish 
was  again  expressed  and  acquiesced  in  that 
some  arrangement  and  concerted  action  might 
be  had  whereby  the  mortgage  interest  and 
taxes  then  due  and  hereafter  to  become  due 
might  be  paid  and  provided  for,  and  the  said 
real  estate  carried  for  the  benefit  of  all  the  dev- 
isees until  a  satisfactory  sale  thereof  could 
be  made.  It  was  then  expected  and  believed 
that  all  the  devisees  under  the  will,  excepting 
the  trustee  of  Thomas,  would  be  willing  to  con- 
tribute an  equal  aliquot  part  of  such  sums  as 
then  and  thereafter  would  be  necessary. 

The  parties  were  then  and  there  advised  by 
counsel  that,  in  order  to  simplify  the  manage- 
ment and  subsequent  conveyance  of  the  prop- 
erty, it  might  be  expedient  to  have  the  estate 
sold  by  the  mortgagee  under  the  power  of  sale, 
the  property  bought  in  by  one  of  the  parties  in 
interest,  who  should  take  a  deed  from  the 
mortgagee  without  containing  therein  any  dec- 
laration of  trust,  and  who  should  hold  and 
manage  the  property,  collect  from  the  devisees 
and  pay  the  interest  and  taxes,  and,  when  a 
satisfactory  sale  was  finally  made,  divide  the 
surplus. 

No  person  was  named  at  this  meeting  who 
was  to  take  the  title.  No  dissent  from  these 
suggestions  was  expressed  at  this  meeting  by 
anyone  but  Edward  Cook,  and  he  ultimately 
withdrew  his  objections,  and  said  he  would 
pay  his  wife's  share. 
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It  was  not  Anally  decided  at  this  meeting 
what  course  should  be  pursued.  It  was  also 
suggested  thai,  by  menus  of  a  second  mortgage, 
money  might  be  raised  to  carry  the  estate  with- 
out assessing  the  devisees. 

7.  The  next  day,  October  10,  1877,  William 
H.  H.  Young  wrote  a  letter  to  William  D.  By- 
ron, in  which  he  told  him  the  meeting  had 
been  held,  and  that  the  payment  of  taxes  and 
mortgage  interest  had  been  the  subject  of  talk; 
that  to  renew  the  mortgage,  interest  and  luxes 
must  be  paid  by  October  22;  that  the  trustee 
for  Thomas  would  nut  com  rihute,  and  as  Wil- 
liam P.  Cock  was  in  California  and  could  not 
be  heard  from  by  that  lime,  the  amount  to  be 
raised  must  be  divided  by  eight;  and  if  William 
P.  Cook  should  ultimately  contribute,  about 
$20  to  each  of  the  eight  could  he  refunded; 
that  this  arrangement  was  subject  to  the  ap- 
proval of  all,  with  the  alternative  of  letting  the 
estate  go;  that  one  eighth  part  was  $186.75. 
This  letter  was  answered  by  Mr.  Byron  under 
date  of  October  18,  enclosing  a  draft  for  the 
amount.  Throughout  the  transactions  men- 
tioned in  this  report,  Mr.  Byron  acted  with 
the  knowledge  and  consent  of  his  wife. 

8.  Both  before  and  immediately  after  the 
death  of  Mrs.  Cook,  said  William  II.  H.  Young 
wrote  to  William  P.  Cook  in  California,  in- 
forming him  that  money  would  have  to  be 
raised  for  the  benefit  of  the  estate;  under  date 
of  October  10,  1877,  he  wrote  him  that  his  in- 
terest was  left  id  his  wife,  and  informed  him 
of  the  amount  needed  to  prevent  an  immedi- 
ate sale  of  this  estate;  and  under  date  of  Octo- 
ber 19,  1877,  he  wrote  him  again,  informing 
him  of  the  amount  of  his  share,  asking  whether 
he  would  contribute  to  keep  the  estate,  or 
whether  he  would  have  it  sold  to  the  highest 
bidder,  and  informing  that  all  the  rest  had 
rather  hold  on  io  the  place,  at  least  until  an- 
other summer.  The  letters  of  October  10  and 
19  were  received  and  answered  by  William 
Cook.  Correspondence  was  had  with  William 
Cook  by  other  members  of  the  family.  Wil- 
liam Cook  declined  to  contribute  in  behalf  of 
his  wife,  and  neither  of  them  has  paid  any- 
thing towards  the  expense  of  carrying  the 
place.  Margaret  Cook  had  knowledge  of  the 
correspondence  carried  on  by  her  husband, 
and  of  the  contents  of  Ihe  letters. 

9.  Correspondence  was  carried  on  between 
Mr.  Davis  and  William  11.  IT.  Young,  and  be- 
tween Mr.  Davis  and  James  F.  Cook,  in  which 
Mr.  Davis  was  informed  of  the  situation,  and 
requested  to  contribute.  In  a  letter  dated  Oc- 
tober 28,  1877.  Mr.  Davis  declined,  on  the 
ground  of  pecuniary  inability,  to  contribute 
anything  in  behalf  of  his  wife;  and  neither  of 
them  has  paid  anything  towards  the  expense 
of  carrying  the  estate.  Mrs.  Davis  was  in- 
formed of  the  correspondence  and  of  the  con- 
tents of  the  letters. 

10.  Edward  Cook  and  his  family  were  in 
possession  of  the  estate  after  the  death  of  Han- 
nah M.  Cook,  and  paid  no  rent.  A  writ,  of  en- 
try was  brought  against  him  and  his  wife, 
wherein  Ella  T.  Cook  was  demandant,  by 
writ  dated  December  18, 1877.  In  June,  1878, 
this  action,  by  agreement  of  counsel,  was  en- 
tered "Neither  Party."  and  at  the  same  time 
said  Edward  paid  $30  in  part  payment  of  $150, 
then  agreed  upon  as  the  rent  up  to  that  date. 
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.  and  gave  his  note  for  $845  to  Ella  T.  Cook, 
which  note  was  made  up  of  $215  for  his  share 
of  the  expenses  then  incurred  for  carrying  the 
estate,  $120  for  the  balance  of  the  rent  then 
agreed  upon,  and  $10  on  account  of  costs  of 
suit.  Said  note  was  afterwards  presented  to 
him  for  payment,  but  no  part  of  it  has  ever 
been  paid,  and  it  was  and  is  uncollectible. 
Other  than  as  stated  in  this  paragraph,  neither 
Edward  Cook  nor  his  wife  has  contributed 
anything  towards  the  expense  of  carrying  the 
estate. 

11.  November  2,  1877,  the  principal  of  the 
mortgage  debt,  a  year's  interest  and  taxes  be- 
ing due  and  payable,  the  Home  Savings  Bank, 
mortgagees,  advertised  the  mortgaged  premi- 
ses for  sale  at  public  auction  on  November  27, 
1877,  under  the  power  of  sale  contained  in 
said  mortgage. 

It  having  been  found  for  various  reasons 
impracticable  to  carry  the  property  in  its  then 
existing  status,  some  time  between  October  29 
and  November  9,  1877,  a  plan  was  entertained 
of  allowing  the  estate  to  be  sold  under  the 
mortgage,  to  have  it  bought  in  by  Ella  T. 
Cook,  and,  by  means  of  a  mortgage  for  a  lar- 
ger sum  than  $12,000,  or  by  a  second  mort- 
gage, to  raise  money  to  enable  the  estate  to  be 
carried  for  a  time  for  the  benefit  of  all  the  dev- 
isees without  calling  upon  any  of  them  for  cash 
contributions.  This  plan  was  found  not  feas- 
ible by  reason  of  the  bank  refusing  to  increase 
the  existing  mortgage,  and  the  difficulty  of 
getting  a  second  mortgage. 

While  this  plan  was  in  contemplation,  in  a 
letter  dated  November  9,  1877,  W.  H.  H. 
Young  wrote  to  Mr.  Davis,  "The  place  will 
be  sold  the  27lh  at  8  p.  m.,  and  Ella  will  buy 
it,  and  we  shall  try  and  pay  the  interest  and 
taxes  by  a  mortgage,  and  not  call  on  anybody 
for  cash  just  now. 

12.  Some  time  between  November  9  and 
November  27,  1877,  which  last  day  was  that 
fixed  for  the  mortgagee's  sale,  an  interview 
was  had  between  William  H.  H.  Young,  James 
Cook,  and  the  president  of  the  said  savings 
bank,  by  which  it  was  arranged  that  the  bank 
would  sell  under  their  mortgage;  that  the  es- 
tate should  be  bid  in  by  one  of  the  devisees 
for  the  amount  of  the  mortgage  debt,  interest, 
and  taxes;  that  the  interest  and  taxes  and  ex- 
penses of  sale  should  be  paid  to  the  bank  in 
cash,  and  a  new  mortgage  taken  from  the  pur- 
chaser for  the  same  principal  sum  of  $12,000, 
with  interest  at  6$  per  cent  per  annum.  This 
arrangement  was  made  with  the  president  of 
the  bank  after  he  had  refused  to  increase  the 
amount  of  the  mortgage  or  to  take  a  second 
one,  and  after  a  previous  interview  between 
Young  and  James  F.  Cook  with  the  attorney 
of  the  bank,  at  which  the  attorney  objected  to 
the  proposition  because  Ella  T.  Cook,  the  pro- 
posed grantee,  had  no  means  of  paying  the 
interest  that  might  accrue,  and  the  attorney 
referred  the  parties  to  the  president  of  the 
bank.  The  bank  president  bad  been  an  ac- 
quaintance and  friend  of  Hannah  M.  Cook  in 
her  lifetime,  and  knew  the  proposed  arrange- 
ment was  intended  to  enable  the  parties  inter- 
ested to  obtain  an  improved  ultimate  sale  of 
the  estate.  At  the  time  said  arrangement  was 
made  with  the  bank,  as  William  H.  H.  Young 
and  James  F.  Cook  did  not  expect  all  the  dev- 
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isees  would  be  ready  before  the  sale  to  con- 
tribute to  the  amount  to  be  paid  the  bank,  It 
was  agreed  between  them  that  they  would 
make  up  the  deficiency  not  contributed  by 
others,  and,  upon  being  reimbursed  by  any 
devisee  subsequently  contributing  a  propor- 
tion, such  subsequently-contributing  devisee 
should  stand  upon  the  same  footing  as  them- 
selves, and  be  reimbursed  out  of  the  proceeds 
of  a  second  mortgage,  if  one  sufficiently  large 
should  be  raised;  and  also  share  in  any  benefit 
that  might  accrue  from  the  ultimate  sale  of  the 
properly.  The  said  arrangement  with  the 
bank,  and  the  agreement  between  said  Young 
and  Cook  was  communicated  to  Ella  T.  Cook, 
to  Mrs.  Whiting,  and  to  Mrs.  William  H.  H. 
Young,  and  was  acquiesced  in  by  them. 

18.  November  27,  1877,  the  mortgagee's  sale 
was  made.  It  had  been  duly  advertised,  and 
there  was  a  fair  attendance  at  the  sale.  By  in- 
structions to  the  auctioneer,  the  sale  was  not 
to  be  made  for  an  amount  less  than  the  incum- 
brances. One  bid  was  made  by  a  stranger  for 
a  less  sum  than  that  amount;  the  auctioneer 
named  the  amount  of  the  incumbrances,  and, 
in  accordance  with  the  aforesaid  agreement, 
Ella  T.  Cook  bid  it  in  at  that  sum,  and  was 
declared  the  purchaser.  She  was  in  fact  the 
highest  bidder  at  the  sale.  A  mortgagee's  deed 
in  the  usual  form  was  prepared  by  the  attor- 
ney of  the  bank  without  instructions  or  re- 
quest from  anyone  as  to  its  form,  and  it  con- 
tained no  declaration  of  trust.  No  representa- 
tive of  the  bank  was  present  at  the  safe,  which 
occupied  but  a  short  time. 

14.  On  December  7,  1877.  payment  in  cash 
was  made  to  the  Home  Savings  Bank  of  its  in- 
terest, and  the  expenses  of  mortgagee's  sale 
were  also  paid.  A  deed  of  the  estate,  dated 
December  5,  1877,  was  given  by  the  bank  to 
Ella  T.  Cook;  and,  at  the  same  time  and  of  the 
same  date,  a  new  mortgage  to  the  bank  was 
given,  with  a  note,  signed  by  Ella  T.  Cook,  for 
$12,000  and  interest  at  6 i  per  cent.  The  total 
amount  of  cash  paid  the  bank  was  $1, 168.30, 
which  amount  was  contributed, — $200  by 
James  F.  Cook.  $100  by  Mrs.  Lizzie  Whiting, 
$100  by  Ella  T.  Cook,  and  $768.32  by  William 
H.  H.  Young.  Notes  were  given  by  Ella  T. 
Cook  for  these  sums  to  each  of  said  parties. 
Owing  to  some  misunderstanding  as  to  its  ap- 
plication, $186.75  which  had  been  contributed 
by  William  D.  Byron  was  not  used  at  this 
time;  it  was,  however,  subsequently  applied, 
together  with  a  contribution  of  $116.80  by 
Hannah,  the  wife  of  Charles  Young,  and  notes 
given  by  Ella  T.  Cook  therefor;  these  two  sums 
reduced  the  amount  paid  by  William  H.  E 
Young  to  $464.74. 

The  notes  mentioned  in  this  paragraph  va- 
ried in  form,  and  were  not  intended  or  re- 
garded by  the  parties  as  imposing  an  absolute 
personal  obligation  upon  the  signer,  bat  as 
vouchers  for  the  sums  contributed,  and  to  be 
paid  from  proceeds  of  a  second  mortgage,  if 
one  was  obtained,  or  from  the  ultimate  sale  of 
the  estate.  Said  Ella  T.  Cook,  now  Mrs.  Tuck- 
er, testified  that  her  payments  in  the  purchase 
of  said  estate  were  made  for  the  equal  benefit 
of  all  the  devisees;  while  carrying  the  estate, 
she  declared  she  was  so  doing  for  the  benefit 
of  those  devisees  who  contributed  to  the  ex- 
pense.  And  I  find  that,  at  any  time  while  the 
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title  stood  Id  her  name,  anyone  of  the  devisees 
would  have  been  allowed  to  contribute  a  pro- 
portion of  such  expense,  and,  upon  so  doing, 
would  have  been  considered  by  her  as  en  titled 
to  have  their  contributions  repaid,  and  to  share 
in  the  benefit  of  the  ultimate  sale  of  the  estate, 
in  like  manner  as  those  who  had  already  con- 
tributed. 

15.  The  fact  that  the  sale  had  been  made  as 
aforesaid  to  Ella  T.  Cook  was  known  to  all 
the  parties  to  this  suit  within  a  short  time  of 
its  occurrence.  It  did  not  appear  that  they 
then  had  knowledge  of  the  form  of  the  deed 
to  Ella  T.  Cook,  which  was  duly  recorded 
December  7, 1877.  No  concealment  or  false 
statement  was  ever  made  by  either  Ella  T. 
Cook  or  William  H.  H.  Young  as  to  the  form 
of  said  deed.  It  did  not  appear  that  any  in- 
quiry was  made  by  anyone,  excepting  by  Mr. 
Byron,  upon  this  subject.  In  a  letter  written 
by  William  H.  H.  Young  to  Mr.  Davis  under 
date  of  November  9,  1877,  informing  him  that 
a  sale  was  to  be  made  to  Ella,  the  language 
used,  which  is  quoted  at  the  close  of  1  H  of 
this  report,  would  naturally  convey  the  im- 
pression that  a  deed  in  the  usual  form  was  to 
be  made.  Said  William  H.  H.  Young  never 
proposed  or  advised  that  a  deed  to  Ella  T.  Cook 
should  be  taken  expressing  a  trust.  There  was 
no  evidence  of  any  specific  act  or  declaration 
of  said  Young,  whereby  any  of  the  plaintiffs 
could  have  been  led  to  suppose  that  the  deed 
to  Ella  T.  Cook  was  to  be,  or  that  it  had  been, 
drawn  in  such  form  at  to  express  a  trust  for 
the  benefit  of  the  devisees.  I  find  that  it  was 
advised  by  counsel,  who  was  the  executor  of 
the  will  of  Hannah  M.  Cook,  that  the  deed 
should  not  contain  any  declaration  of  trust,  as 
hereinbefore  stated  in  1  6  of  this  report;  and 
the  deed  in  fact  was  drawn  by  the  attorney  of 
the,  savings  bank  without  a  request  or  intima- 
tion from  anyone  as  to  its  form.  And  said 
Ella  T.  Cook  was  advised  by  said  executor  not 
to  make  any  declaration  that  she  held  said 
property  in  trust. 

16.  In  June,  1878,  six  months'  interest  upon 
the  mortgage  became  due,  $890,  and  the  taxes 
for  the  year  1877  had  not  been  paid.  During 
this  month  Edward  Cook  offered  to  release  any 
right  he  or  his  wife  might  have  in  the  estate 
or  proceeds  of  its  sale  for  the  sum  of  $600,  and 
said  William  H.  H.  Young  asked  Mr.  Byron 
to  contribute  one  half  that  sum,  and  he,  Young, 
would  contribute  the  other,  and  together  buy 
out  such  right.  Mr.  Byron  declined,  but  he 
contributed  $72.75  towards  the  amount  for  in- 
terest and  taxes,  additional  to  the  $186.75  be- 
fore mentioned,  which  was  at  this  time  ap- 
plied. Under  date  of  June  20,  1878,  said 
Young  wrote  to  Mr.  Byron,  with  the  know- 
ledge and  approval  of  Ella :  "Ella  says  that  each 
must  sign  a  paper  binding  themselves  to  take 
care  of  at  least  the  one-tenth  part,  as  proposed, 
or  we  will  lose  the  place,  as  she  cannot  pay 
for'  only  her  own  share,  as  agreed  upon. 
There  was  no  evidence  that  such  paper  was 
signed  by  anyone. 

Under  date  of  July  81,  1878,  said  Young 
wrote  to  said  Byron,  with  the  knowledge  and 
approval  of  Ella  T.  Cook,  that  they  were  in 
need  of  someone  to  help  carry  along  the  place, 
and  asking  if  he  would  carry  an  additional 
share,  and  expressing  the  wish  that  he  would 
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come  to  Boston  and  arrange  it  so  a*  either  to 
keep  or  sell  the  place;  and  that  he  (Young) 
thought  it  ought  to  be  kept  for  a  while  Longer. 
Under  date  of  August  2,  187S,  Mr.  Byron 
replied  that,  after  couHulfatioo  with  his  wife, 
they  thought  it  more  desirable  to  sell  than  to 
assume  any  more  obligations  or  attempt  to 
carry  anyone's  share. 

17.  In  August,  1878,  said  Young  paid  the 
interest  due  in  June,  and  the  taxes  of  1877,  to- 
gether amounting  to  §946.7$.  To  pay  this  he 
had,  in  addition  to  sums  before  credited,  the 
$72.75  contributed  by  Mr.  Byron;  $112  50  liy 
Mrs.  Lizzie  Whiting;  $87.50  by  Ella  T.  Cook; 
the  $30  paid  on  account  of  rent  by  Ed  ward 
Cook;  $95.06  by  Mrs.  Hannah  Young;  and 
$172,  proceeds  of  sale  of  grass  from  the  premi- 
ses,—in  all  $569.8l,leaviiif  $376.94  contributed 
by  said  William  E.  H.  Youug,  which  in- 
eluded  his  wife's  aliquot  portion  of  said 
$946.75. 

18.  Thesaidsums  of  $37(3.94  mentioned  in  the 
last  paragraph,  and  $404.74  mentioned  in  If  14, 
together,  made  $841.68  contributed,  up  to  Sep- 
tember, 1878,  for  interest  bdcI  taxes  by  said 
Young,  including  therein  his  wife's  aliquot 
portion,  which  was  $204.88,  if  the  whole  is  di- 
vided into  eight  parts.  He  had  also  paid  out 
a  few  other  items  to  an  amount  of  fifty  odd 
dollars.  In  September,  1878,  a  second  mort- 
gage was  made  by  sard  Ella  T.  Cook  to  EUm 
C.  Varney  for  $1,000;  Varney  had  formerly 
been  a  partner  of  said  Young,  and  at  this  Lime 
occupied  an  office  with  him.  Varney  gave  his 
check  for  the  $1,000  to  said  Ella,  who  handed 
it  over  to.  said  Young;  and  on  the  same  day 
said  Young,  by  his  own  check,  repaid  to  Var- 
ney the  $1,000.  This  mortgage  stood  in  the 
name  of  Varney  until  the  sale  to  said  Young 
hereinafter  mentioned;  but  it  was  under  the 
control  of  said  Young,  and.  if  valid  in  law, 
operated  as  security  to  him  for  advances  to  the 
amount  of  $1,000.  None  of  the  other  devisees, 
excepting  Mrs.  W.  H.  H.  Young,  knew  of  this 
Varney  mortgage  until  after  it  was  given,  but 
they  knew  or  the  general  scheme,  hereinbe- 
fore mentioned,  by  means  of  a  second  mort- 
gage to  raise  money  to  be  applied  in  carrying 
the  estate  for  the  benefit  of  all  the  aevi- 
sees. 

19.  The  said  William  D.  Byron,  in  the  win 
ter  of  1877-78  had  learned  from  W.  IT.  H. 
Young  the  form  of  the  deed  from  the  bank  to 
said  Ella  T.  Cook,  and  in  an  interview  had 
with  said  Young  and  Ella  in  the  fall  of  1878, 
said  Byron  endeavored  to  obtain  from  said  El- 
la some  written  statement  that  she  held  said 
real  estate  in  trust,  but  she  refused  to  give  him 
such  statement.  Said  Bjron  was  also  told  by 
said  Young  and  Ella,  in  the  fall  of  1878,  that 
devisees  who  made  no  contribution  towards 
the  expenses  would  not  be  considered  by  them 
as  entitled  to  share  in  any  surplus  that  might 
be  realized  from  a  sale. 

20.  In  December,  1878,  when  $390,—  being 
six  months'  more  interest,— became  dne,  said 
Young  requested  said  Byron  to  contribute  to 
that  and  for  the  taxes  of  1878,  and  after  some 
correspondence,  in  a  letter  dated  February  28, 
1879,  Mr.  Byron  declined  to  pay  any  more  mon- 
ey towards  keeping  the  farm.  All  the  other 
devisees  were  unwilling  or  unable  to  contribute 
any  further  sum.   James  F.  Cook  bad  refused 
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to  make  any  contribution  beyond  the  $200  put 
in  by  him;  Mrs.  Lizzie  Whiting  and  Ella  T. 
Cook  had  no  means  from  which  they  were 
able  to  contribute  further.  In  January,  1879, 
said  Young  paid  the  said  December  interest 
without  contribution  by  anyone. 

21.  In  March.  1879,  said  William  H.  H. 
Young  proposed  to  Mr.  Byron  that  they 
should  jointly  carry  the  estate  and  pay  the  ex- 
penses.   Mr.  Byron  refused. 

In  April,  1879.  the  taxes  for  1878  were  un- 
paid. Said  William  H.  H.  Young  proposed 
to  said  Ella  T.  Cook  that  she  should  sell  the 
estate  to  him  for  the  gross  sum  of  $15,000.  in- 
cluding the  two  mortgages,  and  that  what  cash 
was  paid  above  the  sum  of  said  mortgages 
should  be  refunded  pro  rata  to  those  who  had 
contributed  aa  hereinbefore  stated.  Said  Ella 
consulted  James  F.  Cook  as  to  said  proposed 
sale  to  said  Young,  and  he  advised  her  to  make 
it;  and  on  April  27,  1879,  a  bond  for  a  deed  to 
be  delivered  on  or  before  May  15  was  made 
from  said  Ella  to  said  William  H.  H.  Young 
for  the  sum  of  $15,000,  subject  to  the  incum- 
brances and  taxes.  This  bond  was  attested  by 
said  James  F.  Cook,  and  he  assented  to  and 
advised  its  execution. 

22.  In  May,  1879,  said  Young  procured  a 
deed  to  be  drafted  of  said  estate  from  said  El- 
la T.  Cook  to  his  wife,  said  Susan  T.  Young, 
for  the  sum  of  $15,000,  subject  to  said  mort- 
gages and  taxes,  including  the  taxes  for  1879, 
which  mortgages  and  taxes  were  to  be  as- 
sumed and  paid  by  the  grantee  in  said  deed. 
Said  deed  was  dated  April  26,  and  was  execut- 
ed and  delivered  May  19.  1879.  The  amount 
of  cash  paid  by  W.  H.  H.  Young  to  Ella  T. 
Cook  for  said  conveyance  was  $845.43,  being 
the  balance  of  $15,000  after  deducting  the  in- 
cumbrances aforesaid,  and  the  contribution, 
less  $89.54,  made  by  said  Young;  said  amount 
of  $845.48  was  distributed  by  her  or  by  him 
to  those  who  had  contributed  the  sums  herein- 
before mentioned.  The  amount  failed  to  ful- 
ly reimburse  the  several  parties,  and  each  one 
received,  on  or  about  said  19th  day  of 
May,  $89.54  less  than  they  had  contributed, 
knowing  the  source  and  reason  of  its  payment, 
and  surrendered  their  notes. 

23.  Besides  James  F.  Cook,  Mrs.  Lizzie 
Whiting  knew  it  was  proposed  to  sell  the  es- 
tate to  said  William  H.  H.  Young  before  the 
deed  was  executed,  and  Mr.  Byron  was  noti- 
fied by  letter  from  James  F.  Cook,  dated 
April  28,  1879,  that  the  estate  had  been  sold  to 
said  William  H.  H.  Young  for  $15,000,  in 
which  letter  said  James  expressed  his  approval 
of  the  transaction,  and  says  the  price  will  cov- 
er all  charges  against  the  estate,  including 
said  contributions.  The  substitution  of  Mrs. 
Young  as  grantee  was  not  known  by  Ella  T. 
Cook  until  the  deed  was  executed,  nor  by  any 
of  the  other  devisees  until  afterwards. 

24.  I  find  that  said  William  H.  H.  Young 
did  not,  by  undue  influence  or  by  any  false 
or  fraudulent  representations,  induce  or  con- 
strain Ella  T.  Cook  to  execute  said  deed;  and 
he  used  no  importunities,  specious  arguments, 
or  promises  thereto,  as  alleged  in  the  plaintiffs' 
bill.  As  to  the  specific  allegations  in  the  bill 
under  this  head,  I  find  that,  at  the  time  of  said 
conveyance,  taxes  for  1878  were  overdue,  and 
this  fact  was  as  well  known  to  Ella  T.  Cook  as 
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to  said  William  H.  H.  Young,  and  was  known 
to  all  the  plaintiffs.  It  was  also  true  that  all 
the  devisees,  except  said  William  EL  EL  Young 
in  behalf  of  his  wife,  had  refused  or  were  un- 
able to  make  further  contributions,  and  toil 
was  as  well  known  to  Ella  T.  Cook  as  to  Wil- 
liam H.  H.  Young;  and  it  was  also  true  that 
the  estate  was  in  danger  of  being  lost  to  the 
plaintiffs  unless  the  taxes  for  1878  were  paid 
and  the  accruing  interest  to  the  bank  provided 
for,  one  installment  of  which  would  become 
payable  June  5,  1879.  None  of  these  facts, 
however,  were  urged  to  induce  said  Ella  to 
execute  said  bond  or  deed.  No  promise  was 
made  by  said  William  fif.  H.  Young  that  be 
would  repay  what  the  devisees  had  contribut- 
ed. He  expressly  limited  himself  to  the  sum 
of  $15,000;  and  when  this  offer  was  first  nude, 
and  before  the  items  and  balance  had  been 
figured  up,  he  expressed  the  opinion  that  the 
balance  would  probably  be  sufficient  to  reim- 
burse the  devisees.  He  made  no  promise  that 
he  would  pay  the  debts  of  the  estate  of  Han- 
nah M.  Cook,  deceased.  He  made  no  special 
promise  to  said  Ella  T.  of  $1,000;  and  it  was 
stated  by  the  plain  tiffs' solicitor  in  opening  the 
case  that  this  averment  was  inserted  in  the  bill 
by  mistake. 

25.  As  to  what  actually  did  induce  said  con- 
veyance, I  find  the  following  facts:  HlaT. 
Cook  was  selected  as  the  grantee  under  the 
mortgagee's  sale  upon  suggestion  and  request 
of  James  F.  Cook.  There  were  satisfactory 
reasons  why  neither  Edward  nor  James  F.Cook 
should  be  the  grantee  under  the  mortgagee's 
sale,  and  Mrs.  Whiting  expressly  refused  to  be 
such  grantee.  At  that  time  Ella  T.  Cook  was 
about  twenty-six  years  of  age,  unmarried,  and 
not  engaged  to  be  married.  She  was  a  woman 
of  (intelligence  and  firmness,  but  without  any 
business  experience.  She  was  earning  no 
money,  and  had  but  a  few  hundred  dollars  in 
property.  William  H.  H.  Young  did  not  im- 
properly assume  to  manage  the  business  of  this 
estate  for  said  Ella;  he  and  James  F.  Cook 
were  her  chief  advisers,  and  she  was  living  in 
Young's  family,  and  had  entire  confidence  in 
him.  There  were  satisfactory  reasons  why 
her  brothers  were  not  called  upon  by  her  to 
act,  and  William  H.  H.  Young  and  Charles 
Young  were  the  only  brothers-in-law  then  liv- 
ing in  Boston.  During  all  the  time  .the  tide 
stood  in  the  name  of  said  Ella,  every  reason- 
able effort  was  made  by  her  and  William  H. 
H.  Young  to  induce  the  devisees  to  contribute 
equally.  Some  of  them  were  unable  to  con- 
tribute; William  D.  Byron  and  James  F.  Cook 
were  those  most  able  to  assist,  and  they  h  ad  both, 
before  any  sale  to  said  William  H.  H.  Young 
was  suggested,  absolutely  refused  to  make  any 
further  contribution  or  to  assist  in  sustaining 
a  half  part  of  the  expenses. 

Said  Byron  so  refused  because  said  Ella  re- 
fused to  give  him  a  written  statement  that  she 
held  said  real  estate  in  trust,  as  hereinbefore 
stated  in  T  19. 

William  H.  H.  Young  had  told  Ella  T.  Cook 
that,  if  she  could  find  anyone  to  pay  one  quar- 
ter, he  would  pay  three  quarters,  of  such  ex- 
penses. She  had  no  sufficient  means  of  her 
own,  and  it  had  become  practically  impossible 
for  her  to  raise  any  money  for  the  purpose, 
and  she  had  become  discouraged,  and  this  not 
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by  any  reason  of  any  action  of  said  William 
H.  H.  Young, — be  was  the  only  one  who  had 
assisted  her  to  any  considerable  sum,  and  he 
hud  candidly  advised  the  others  to  contribute. 
Ell:i  T.  Cook  became  engaged  to  be  married 
before  the  said  sale  was  proposed,  and  it  was 
her  wish,  and  the  wish  of  ber  intended  hus- 
band, that  she  should  be  rid  of  the  care  of  said 
real  estate  before  her  marriage, 

William  H.  H.  Young  had  advanced,  in  the 
manner  and  by  the  items  hereinbefore  stated, 
more  cash  than  anyone,  and  the  deed  was 
made  to  Mrs.  Young  without  any  urging  or 
false  representations,  because  Ella  T.  Cook 
wauled  to  be  rid  of  the  business;  the  devisees 
bad  refused  or  were  unable  to  contribute  as 
■in before  slated,  and  she  could  see  no  way 
by  which  she  could  pay  the  accrued  and  ac- 
cruing liabilities;  and  because  William  H.  H. 
Youug  wanted  to  indemnify  himself  for  the 
relatively  large  portion  of  the  expenses  which 
he  had  contributed  to  carry  the  estate. 

26.  Sonu  after  the  said  deed  to  Mrs,  Young, 
Mr  Young  commenced  making  repairs  and 
improvements  upon  I  lie  estate,  and  early  in 
July,  1879.  occupied  the  premises.  During 
til  the  time  the  title  was  in  Ella  Cook,  the 
dwelling-house  upon  the  premises  wsb  in  such 
condition  as  to  be  untenantable. 

27.  In  November,  1879,  a  bond  for  a  deed 
Ot  -aid  premises  was  executed  by  said  Susan 
and  William  H.  EL  Young,  conditioned 
to  convey  said  estate  to  (he  city  of  Boston 
for  the  sum  of  $35,000,  said  estate  be- 
fog a  portion  of  the  land  taken  by  said  city  for 
the  purposes  of  a  public  park,  provided  the 
city  abould  elect  to  purchase  said  estate  on  or 
before  January  1,  1880.  The  city  did  not  elect 
to  purchase  under  said  bond,  but  have  subse- 
quently taken  it  as  a  portion  of  such  park  at  a 
greatly  advanced  price. 

28.  For  some  years  before  1870,  it  had  been 
pm  posed  that  tbe  cily  of  Boston  should  lay 
nut  a  public  park,  and  thia  was  known  to  the 
parlies  to  this  suit;  and  the  supposition  that 
■aid  estate  might  be  included  in  the  limits  of 
«uch  proposed  park  was  talked  about  by  said 
parlies  as  a  motive  for  carrying  said  estate. 
William  II,  H.  Young  bad  no  special  know- 
ledge upon  this  subject.  The  proposition  was 
a  subject  of  public  and  newspaper  information. 
Before  the  deed  to  Mrs.  Young  was  made,  the 
city  council  of  Boston  had  refused  to  pass  an 
order  for  the  appropriation  of  money  for  such 
park,  and  at  the  time  of  said  conveyance,  in 
May,  1879,  there  was  no  immediate  probability 
that  such  park  would  be  laid  out.  The  action 
by  the  city  which  led  to  the  giving  of  said  bond 
was  taken  in  November,  1879,  In  the  spring 
of  1879,  the  value  and  sale  of  real  estate  of  the 
diameter  and  in  the  neighborhood  of  the 
aforesaid  premises  was  depressed. 

29.  Whether  or  not  upon  the  facts  stated  in 
IbiB  report  the  plaintiffs  have  any  relief  in 
Equity  is  reserved,  by  request  of  the  parties, 
for  the  ruling  of  the  court. 

On  Ihe  hearing  before  a  single  justice  of  the 
supreme  judicial  court,  on  the  pleadings  and 
master'*  report,  the  bill  was  dismissed  and 
plaintiffs  appealed  to  the  full  bench, 

J/r.  George  H.  Kingsbury,  for  plain- 
tiffs: 
2  Mass. 


I.  Whenever  the  consideration  for  a  deed  Is 
paid,  in  whole  or  in  part,  by  or  in  behalf  of 
another  person  than  the  nominal  grantee,  with 
the  intent  to  secure  to  such  person  a  definite 
interest  in  the  estate  conveyed  by  the  deed,  a 
resulting  trust  is  thereby  created  in  behalf  of 
such  person,  to  the  extent  of  such  intended  in- 
terest. It  is  immaterial  whether  the  consider- 
ation be  paid  by  the  intended  beneficiary,  or 
by  the  grantee,  or  by  a  third  party,  or  by  a 
contribution,— If  onlv  the  intent  is  clear. 

McDomugh  v.  0' tfeU,  113  Mass.  93;  Jackson 
v.  SU  ,;,.-<,  HH  Muss.  5«5;  Wall  v.  llickey,  US 
Mass.  171 ;  Campbell  v.  Dearborn,\m  Mass.  185. 

Ella  T.  Cook,  the  grantee  in  the  deed  from 
the  bank,  never  claimed  or  imagined  that  the 
entire  interest  in  the  estate  belonged  to  her. 

Six  of  the  devisees  contributed  to  the  con- 
sideration for  the  deed,  with  the  intent  and  un- 
derstanding that  they  would  thereby  secure  at 
least  their  own'several  interests  in  the  estate. 

More  than  nine  tenths  of  the  entire  consider- 
ation for  the  deed  from  the  bank  was  paid  by 
Ella  T.  Cook,  to  wit:  $100  in  money,  and  $13,- 
000  by  her  promissory  note, — and  she  testified 
before  the  master  that  her  payment  was  made 
for  the  benefit  of  all  the  devisees  equally. 

II.  The  sale  by  the  bank  to  Ella  Cook  can 
be  sustained  only  on  the  ground  that  it  was 
made  for  the  beuefit  of  all  the  owners  of  the 
equity.  Considered  abstractly  as  the  execu- 
tion of  a  power  of  sale,  it  was  invalid.  The 
mortgagee,  in  executing  such  a  power,  as- 
sumes all  the  obligations  of  a  trustee.  Ho 
must  not  only  exercise  entire  good  faith 
towards  all  the  parties  in  interest,  but  he  must 
make  every  reasonable  effort  to  realize  the  full 
value  of  the  estate,  and  in  every  way  to  pro- 
mote the  interests  or  all  concerned.  Any  ap- 
pearance of  collusion  with,  or  advantage  given 
to,  some  over  others.— and  especially  if  the 
sale  is  made  for  a  price  greatly  below  a  fair 
valuation  of  the  estate, — is  in  equity  sufficient 
ground  for  declaring  the  sale  void. 

Briggn  v.  Brif/gn,  135  Mass.  309;  Thompson 
v.  Heywood,  129  Moss.  401 ;  Dyer  v.  fitmrtleff, 
US  Mass.  169  ;Drinan  v.  Nichak,  115  Mass.  353; 
Roehe  v.  Farnaworth,  106  Mass.  509;  Montague 
v.  Ztowf,  14  Allen,  369;  Perry,  Tr.  chap.  20, 
§  602  0—002  J'. 

Within  three  weeks  before  the  mortgagee's 
sale,  the  estate  was  valued  at  $80,000  by  sworn 
appraisers  appointed  by  the  probate  co'urt.  At 
said  sale  Ella  T.  Cook  was  declared  to  be  the 
buyer  for  $13,168,30,  "in  accordance  with  the 
arrangement"  previously  made  between  the 
bank  president  and  J.  F.  Cook  and  Young. 

When  the  bank  president  agreed  to  that  "ar- 
rangement," he  could  not  have  believed  tbe 
price  at  which  the  estate  was  to  be  bid  in  was 
the  fair  value  of  it;  for  he  then  considered  it 
good  security  for  a  new  loan  of  $12,000  at  a 
reduced  rate  of  interest. 

No  effort  or  attempt  was  made  to  obtain  a 
full  or  fair  price  for  the  estate.  Nobody  rep- 
resenting the  mortgagee  was  present  at  the  sale, 
to  protect  the  interests  of  absent  equity  own- 
ers. Only  three  of  the  equity  owners  were  in- 
formed of  the  arrangement  with  the  bank  pres- 
ident; one  of  them  being  Ella  T.  Cook,  and 
another  being  Young's  wife. 

III.  If  a  resulting  trust  existed,  it  was  not 
discharged   or  determined  by  Ella  Cook's 
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deed  to  Mrs.  Young.  Ella  Cook  held  only  a 
nominal  title  to  the  estate, — except  as  to  ner 
own  interest  therein.  She  could  not  convey 
the  interests  of  the  other  devisees  to  a  person 
having  knowledge  of  the  trust; — certainly  not 
without  their  express  consent.  In  the  case  of 
a  specific  trust,  where  the  legal  title  is  vested 
in  the  trustee,  an  unwarrantable  conveyance 
imposes  upon  the  grantee  the  obligations  of  the 
trust.  If  Ella  Cook's '.deed  to  Mrs.  Young 
conveyed  a  full  legal  title,  it  was  an  unwar- 
ranted conveyance,  and  devolved  upon  Mrs. 
Young  the  obligations  of  the  trust. 

Young  was  Ella  Cook's  confidential  adviser, 
and  manager  of  the  estate,  and  therefore  he 
could  not  properly  take  a  deed  from  her,  either 
to  himself  or  to  his  wife. 

Not  one  of  the  devisees  knew  of  the  purposed 
conveyance  to  Mrs.  Young,  and  it  does  not 
appear  when  they  afterwards  knew  of  it.  Ella 
Cook  herself  did  not  know  of  it  until  the  mo- 
ment of  signing  the  deed.  There  was  no  neces- 
sity for  the  deed,  and  Young  had  it  made 
solely  for  his  own  benefit.  Pour  of  the  devi- 
sees, not  parties  to  the  deed,  received  back  a 
part  of  the  money  they  had  advanced  ;  four 
others  received  nothing,  and  none  of  them 
gave  any  surrender,  release,  or  discharge  in 
any  form. 

Receiving  back  a  part  of  the  money  advances 
on  account  of  the  estate  was  no  ratification  of 
the  conveyance  to  Mrs.  Young. 

Perry,  Tr.  chap.  27,  §  850;  Lewin,  Tr.  chap. 
27,  §  3. 

Messrs.  Augustus  Rush  and  Dudley  A. 
Dorr,  for  respondents: 

No  trust  concerning  lands,  except  such  as 
may  result  by  implication  of  law,  can  be  cre- 
ated in  this  State,  except  by  an  instrument  in 
writing,  signed  by  the  party  or  his  attorney, 
creating  or  declaring  the  trust. 

Pub.Stat.  chap.  141,  §  1. 

An  oral  agreement  that  the  grantee  shall 
hold  land  conveyed  to  him  by  a  voluntary 
deed  absolute  in  form,  in  trust  for  the  grantor, 
cannot  create  a  trust  which  can  be  enforced. 

Campbell  v.  Brown,  129  Mass.  23,  25;  Tit- 
comb  v.  Morrill,  10  Allen,  15;  Bartlett  v.  Bart- 
lett,  14  Gray.  277. 

"  Nor  can  a  trust  be  created  in  that  manner 
for  the  benefit  of  a  third  person,  under  such  a 
deed." 

Slack  v.  Black,  109  Mass.  499;  Campbell  v. 
Brown,  129  Mass.  25;  Ahrend  v.  Odiorne,  118 
Mass.  268;  Walker  v.  Locke,  5  Cush.  90. 

"  The  statute  of  this  Commonwealth  is  dif- 
ferent from  the  English  statute,  which  does 
.  not  require  the  trust  to  be  declared  in  writing, 
but  only  manifested  and  proved  in  writing." 

Tiicomb  v.  MorriU,  10  Allen,  15,  17. 

No  resulting  trust  can  be  created  by  after 
advances  or  funds  subsequently  furnished. 

Buck  v.  Swatey,  35  Me.  41.  51;  Rogers  v. 
Murray,  8  Paige,  890;  White  v.  Carpenter,  2 
Paige.  217.  238;  Kendall  v.  Mann,  11  Allen,  15, 
19;  Barnard  v.  Jewett,  97  Mass.  87;  Could  v. 
Lynde,  114  Mass.  866;  Fickett  v.  Durham,  109 
Mass.  419;  Parsons  v.  Phelan,  184  Mass.  109; 
Perry  v.  Perry,  65  Me.  899,  401 ;  Botsford  v. 
Burr,  2  Johns.  Ch.  405;  Dudley  v.  Bachelder, 
53  Me.  403,409;  Conner  v.  Lewis.lQ  Me. 268. 274. 

An  express  trust,  though  by  parol  only,  will 
prevent  the  resulting  trust. 
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Sugd.Vend.A  P.  14thed.(1862)702;  BeUatisr. 
Compton,  2Ver.  294;  Altham  v.  Anglesey,  Gilb. 
Eq.  16.  See  Davenport  v.  Mason,  15  Mass.  85, 
91 ;  Roe  v.  Popham,  1  Doug.  25  ;  Langjklde  v. 
Hodges.  Lofft,  280;  Rider  v.  Kidder,  10  Ves. 
860;  Maddison  v.  Andrew,  1  Ves.  57;  Bartlett 
v.  PickersgUl,  1  Eden,  516. 

If,  when  the  money  was  received,  a  promise 
was  given  to  repay,  when,  or  from  the  pro- 
ceeds of  the  land  when  sold,  no  trust  would 
arise  in  the  land,  but  a  contract  would  exist 
which  might  be  enforced  at  common  law  if  die 
estate  was  converted  into  money,  or  enforced 
in  equity  if  some  species  of  property  was  re- 
ceived by  the  seller  and  title  taken  in  his  name. 
Buck  v.  Swazey,  85  Me.  41,  51. 
The  report  of  the  master  in  this  case  finds 
that  just  such  a  contract  was  made  and  has 
been  performed. 

No  trust  is  created  if,  for  the  funds  ad- 
vanced and  used  in  a  purchase,  the  grantee  in 
a  conveyance  gives  an  obligation  or  promissory 
note  to  repay  the  money,  or  if  the  money 
is  advanced  as  a  loan. 
Baker  v.  Vining,  80  Me.  121,  128. 
The  allegation  that  Ella  T.  Cook  took  the 
deed  from  the  Home  Savings  Bank  in  trust 
for  those  devisees  who  never  contributed  any 
funds,  or  became  obligated  to  contribute,  tends 
to  show  merely  (as  in  Barnard  v.  Jewett,  97 
Mass.  87)  "  that  those  plaintiffs  had  merely  an 
oral  promise,  for  which  no  valid  consideration 
had  been  given." 

Fickett  v.  Durham,  109  Mass.  419-422;  Bob- 
ford  v.  Burr,  2  Johns.  Ch.  405,  409. 

If  a  party  makes  no  payment,  and  none  is 
made  on  his  account,  either  actually  or  con 
structively,  he  cannot  claim  a  resulting  trust. 

Gould  v.  Lynde,  114  Mass.  386;  Gove  v.  Lea- 
royd,  140  Mass.  524,  1  New  Eng.  Rep.  918; 
Collins  v.  Sullivan,  135  Mass.  461. 

The  presumption  arising  from  the  bare  pay- 
ment of  the  consideration  may  in  all  cases  be 
controlled  and  rebutted  by  other  evidence 
showing  that  the  party  making  the  payment 
did  not  intend  to  become  the  equitable  owner 
of  the  estate. 

Perkins  v.  Nichols,  11  Allen,  542,  545;  Baker 
v.  Vining,  30  Me.  121,  128. 

A  resulting  trust  is  not  created  in  favor  of 
one  who  pays  part  of  the  purchase  money  of 
real  estate  conveyed  to  another,  unless  such 
payment  is  made  for  some  specific  part  or  dis- 
tinct interest  in  the  estate. 

McGowanv.  McQowan,  14  Gray,  119.  181: 
Buck  v.  Warren,  Id.  122.  note;  (Xeott  v.  Bynvm, 
17  Wall.  44,  59  (84  U.  8.  bk.  21,  L.  ed.  570): 
Turner  v.  Nye,  7  Allen,  176,  184;  8mm  v. 
Paine,  114  Mass.  520.  526;  Bresnihan  v.  She* 
han,  125  Mass.  11.  18;  Dudley  v.  Bachelder,  58 
Me.  408,  408;  Perry  v.  Perry,  65  Me.  899,  401. 

If  part  only  of  the  consideration  is  paid,  the 
land  will  only  be  charged  with  the  money  ad- 
vanced, pro  tanto. 

Botsford  v.  Burr,  2  Johns.  Ch.  405,  410,  and 
cases  above  cited. 

From  what  appears  in  the  report,  there  is 
nothing  to  impeach  the  sale  and  conveyance 
by  the  Home  Savings  Bank  as  mortgagee. 
The  savings  bank  was  under  no  obligation  to 
wait  until  the  market  should  improve. 
Franklin  v.  Greene,  2  Allen.  519-528. 
It  is  no  ground  for  setting  aside  the  sale  by 
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the  bank,  that  an  arrangement  was  made  with 
Ella  Cook  to  bid  a  sum  not  less  than  the  mort- 
gage debt  with  accrued  interest  and  expenses. 

Dexter  v.  Shepard.  117  Mass.  480. 

A  mortgagee  may  employ  an  auctioneer  to 
make  the  sale;  and  personal  presence  of  the 
mortgagee  at  the  time  and  place  of  sale  is  not 
essential, 

Fogarty  v.  Sawyer.  28  Cal.  570. 

The  mortgagee  ratifies  the  acts  of  his  agent 
making  the  sale  by  subsequently  making  the 
deed  to  convey  the  property  in  pursuance  of 
such  sale. 

Munn  v.  Burgee,  70  111.  604;  McHany  v. 
Schenk,  88  111.  857;  Parker  v.  Banks,  79  N.  C. 
480. 

The  acquiescence  of  the  mortgagor  in  the 
conduct  of  the  sale  cures  any  defect  and  gives 
validity  to  it. 

OleoU  v.  Bynum.  17  Wall.  44.81  (84  U.  S.  bk. 
21,  L.  ed.  570);  Markey  v.  Langley,  02  U.  8. 
142  (Bk.  28,  L.  ed.  701). 

In  Markey  v.  Langley,  the  mortgagor  was 
present  at  the  sale,  and  made  no  objection  to 
the  terms  and  conditions  of  it,  and  his  acqui- 
escence was  held  to  conclude  him  from  mak- 
ing objection  afterwards. 

The  master  finds  that  Ella  Cook  has  in  good 
faith  conveyed  the  estate  to  Susan  T.  Young, 
who  bought  in  good  faith;  that  Ella  Cook  has 
thus  ratified  and  confirmed  the  sale  of  the 
bank;  and  all  the  parties  who  claim  to  have 
any  interest  in  this  property,  with  notice  of 
this  resale  by  Ella,  have  not  only  made  no 
objection  thereto,  but  they  have  participated 
to  the  full  extent  of  their  equitable  interests  in 
the  proceeds  of  this  sale;  thus,  in  the  strongest 
manner  they  have  ratified  and  confirmed  this 

Burnt  v.  Thayer,  115  Mass.  89,  98;  Patten 
v.  Pearwn,  57  Me.  428;  Learned  v.  Foster,  117 
Mass.  885;  Boyal  Bank  v.  Grand  Junction  R. 
R.  &  D.  Go.  125  Mass.  490, 494,  495. 

To  apply  the  language  of  Chapman,  J.,  in 
Franklin  v.  Greene,  2  Allen,  519,  528,  the  de- 
fendant Young  "practiced  no  fraud.  Both 
parties  had  equal  opportunities  to  judge  of  its 
value,  and  it  does  not  appear  to  have  been 
an  unconscionable  bargain  in  this  respect. 
Courts  never  interfere  with  prices  fixed  by 
parties  under  such  circumstances." 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

All  allegations  of  fraud  having  been  nega- 
tived by  the  master's  report,  the  plaintiffs  now 
seek  to  maintain  their  bill  on  the  ground  that 
Ella  T.  Cook  took  and  held  her  title  subject 
to  a  resulting  trust  which  follows  the  land  and 
can  be  enforced  against  purchasers  from  her. 

But  the  objections  to  this  view  are  insuper- 
able. According  to  the  facts  found  in  the 
master's  report,  there  never  was  an  under- 
standing that  the  plaintiffs  should  have  any 
such  interest  in  the  estate  as  to  prevent  Ella 
from  making  a  sale  thereof.  The  whole  plan 
and  purpose  of  the  arrangement,  so  far  as  any 
plan  ana  purpose  were  matured,  contemplated 
that  she  should  take  the  title,  hold  it  until  a 
sale  could  be  made,  and,  after  making  such 
sale,  divide  the  surplus  above  the  amount  of 
the  mortgage  debt.  The  very  terms  of  the 
understanding  implied  that  she  should  have 
2  Mass. 


power  to  make  a  sale,  convey  a  good  title  to 
the  purchaser,  and  collect  the  purchase  money; 
and  it  was  necessarily  left  to  her  discretion 
when  to  make  such  sale,  in  ease  the  other  dev- 
isees should  fail  to  pay  in  their  shares  of  the 
expense  of  carrying  the  properly.  They  were 
under  no  obligation  to  make  such  contribu- 
tion. Some  of  them,  in  point  of  fact,  paid 
nothing  at  all.  Others  were  unabln  to  con- 
tinue their  payments.  To  such  of  tbera  as 
made  payments,  her  only  promise  was  in  sub- 
stance that,  when  the  estate  should  b«  sold, 
they  should  have  their  share  of  the  benefit 
that  might  accrue  therefrom.  Ttiis  she  baa 
paid  to  them,  and  they  have  accepted  it.  The 
plaintiffs  have  received  nil  that  tbe  oral  agree- 
ment contemplated.  It  was  unfortunate  for 
them  tbnt  the  rapid  rise  in  the  value  of  the 
land,  which  occurred  soon  after  the  sale  by 
Ella  In  Mrs.  Young,  did  not  lake  place  sooner. 
But  no  legal  right  of  theirs  has  been  infringed. 
It  was  always  contemplated  that  *he  should 
hats  a  right  to  convey  a  good  legal  title,  free 
from  any  trubt.  By  her  conveyance,  made  in 
good  faith  aud  without  fraud, the  legal  title  thus 
vested  in  Mrs.  Young,  who  lawf  ally  holds  the 
same  without  any  responsibility  to  tbe  plain- 
tiffs, and  it  is  unnecessary  to  consider  other 
objections  urged  by  the  defendants.  Bean  v. 
Rumll,  H  Qriiv,  86.  89;  Cleveland  v.  Haiku,  6 
Cusb.  408,  407;  JMeoit  v.  Lagote.  12  How.  98, 
106,  107  [58  V.  S.  bk.  13.  L.  ed.  909);  Buck  v. 
Swatey.  35  Me.  41,51:  Lewiu,  Tr.  7th  ed.  130. 
188(  187. 
Decree  ajfirmwl. 


John  8.  ELLEN  WOOD  t*  al. 
v. 

GeorgQ  W.  BURGESS  et  al. 

1.  A  sealed  written  contract  to  erect  a 
building  fur  another— payments  there- 
for to  be  made  la  the  notes  of  the  lat- 
ter, which  the  builder  agreed  to  accept, 
and  which  had  been  tendered,  and  two 
of  which  have  actually  been  accepted, — 
is  a  waiver  of  any  mechanics'  lien 
upon  the  land  upon  which  it  was  to  be 
performed. 

2.  Where  hueh  contract  was  made  with 
one  who  had  no  interest  in  the  land, 
the  law  will  not  imply  that  the  real 
owner  contracted  to  pay  the  builder 
The  money  for  his  labor  utid  materials, 
instead  of  delivering  the  notes  which 
wire  the  contract  price  therefor,  al- 
though  such  contract  was  made  in  pur- 
suance nf  a  fraudulent  M-heme  between 
the  owner  and  the  one  who  contracted 
with  the  builder,  to  procure  the  erection 
of  the  building  without  subjecting  the 
laud  to  a  lien  or  the  owner  to  personal 
liability.  Such  fraud  cannot  make  a 
contract  on  the  owner's  part  to  do  that 
which  he  hud  never  promised. 

8.  No  lien  attaches  for  materials  fur- 
nished, unless  the  party  furnishing  the 
same,  before  so  dointr,  gives  notice  in 
to  the  owner  of  the  property  to 
by  the  lien,  if  such  owner  ia 
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not  the  purchaser  of  the  materials,  that 
he  intends  to  claim  such  lien. 

4.  Where  the  two  classes  of  charges  for 
labor  and  for  materials  are  so  min- 
gled, the  contract  being  entire,  that 
they  cannot  be  determined  respectively, 
there  is  no  hen  for  either. 

5.  No  debt  could  be  found  due  on  the 
sealed  contract  after  the  petitioners 
had  abandoned  and  rescinded  it,  and 
where  there  was  no  default  in  its  per- 
formance, all  the  notes  having  been  ten- 
dered; nor  any  debt  found  due  for  spe- 
cific labor  ana  materials,  as  they  were 
not  distinguishable;  nor  could  a  lien  be 
established  for  the  amount  which  the 
land  had  been  enhanced  in  value,  as 
the  statute  makes  no  provision  there- 
for. 

6.  When,  under  a  contract,  no  lien  exists, 
its  rescission  cannot  create  one,  against 
the  rights  of  innocent  third  parties 
which  may  have  intervened  while  it  was 
still  in  force. 

(Middlesex  Filed  May  12, 1887.) 

ON  report.    Petition  dismissed. 
Petition  to  enforce  a  mechanics'  lien.  At 
the  trial  in  the  superior  court  before  Blodgett, 
J.,  without  a  jury,  the  following  facts  ap- 
peared: 

May  26,  1884,  a  sealed  contract  was  entered 
into  between  the  plaintiffs,  Ellenwood  &  Mc- 
Donald, and  one  George  W.  Burgess,  to  build 
a  building  "on  land  of  said  Burgess,"  to  be 
completed  September  1,  for  the  sum  of  $2,750, 
to  be  paid  in  three  equal  payments  as  the  work 
progressed,  the  payments  to  be  made  by  notes 
of  Burgess,  given  on  four  months'  time.  At 
the  date  of  the  above  contract  the  land  was 
owned  by  one  Williams,  and  continued  to  be 
owned  by  him  until  after  the  work  was  com- 
pleted, on  October  22,  1884. 

There  was  no  agreement,  oral  or  written,  and 
no  understanding  between  Williams  and  Bur- 
gess, that  Burgess  bad,  on  or  before  May  26, 
1884,  or  should  have  thereafter,  any  interest  in 
said  land,  or  in  the  building  to  be  erected  there- 
on, or  in  the  money  which  might  be  received 
upon  a  mortgage  or  Bale  of  said  land  and  build- 
ing, except  such  interest  as  would  enable  said 
Bureess  to  convey  the  said  land  in  fee  abso- 
lutely, or  in  fee  and  in  mortgage. 

At  some  time  in  the  winter  or  spring  of  1884, 
and  before  May  26, 1884,  a  scheme  was  devised 
between  Bureess  and  Williams  to  procure  the 
erection  of  a  dwelling-house  on  said  land,  with- 
out subjecting  the  land  to  a  lien  or  Williams  to 
personal  liability;  and,  as  a  part  of  this  scheme, 
Burgess,  at  the  request  of  Williams  and  with 
his  knowledge,  made  the  written  contract  with 
the  petitioners  above  referred  to,  dated  May 
26, 1884,  Williams  being  acquainted  with  all  its 
terms. 

The  petitioners,  believing  that  Burgess 
owned  the  land,  and  that,  in  making  said  con- 
tract, he  was  acting  on  his  own  account,  pro- 
ceeded under  the  contract  to  build  the  house; 
and  about  August  1,  1884,  for  the  first  pay- 
ment, received  the  negotiable  promissory  note 
of  Burgess,  payable  in  four  months  after  date. 
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The  petitioners,  being  unable  to  get  this  note 
discounted  at  the  bank  where  they  did  busi- 
ness, thereupon  stopped  work  upon  the  build- 
ing, and  made  inquiry  and  examination  of  the 
records  of  deeds  through  an  attorney  at  law, 
to  ascertain  what  interest  Burgess  had  in  the 
land,  and  learned  that  the  record  title  was  in 
Williams;  and  thereupon,  with  a  creditor  of 
theirs  named  Wood,  went  to  see  Williams,  and 
he  indorsed  the  note,  and  they  transferred  it  to 
Wood.   (It  was  paid  at  maturity  by  Williams.) 

Williams,  at  the  time  of  indorsing  the  note, 
told  them  that  he  had  sold  the  land  to  Burgess, 
but  had  not  passed  any  deed,  and  that  Bur- 
gess had  paid  him  $1,500  towards  the  land; 
that  he  had  offered  to  give  Burgess  a  deed  of 
the  land,  but  Burgess  told  him  to  wait  till  he 
got  the  rest  of  his  money;  also,  that  he  consid- 
ered Burgess  perfectly  responsible,  and  that 
the  note  would  be  paid. 

About  the  same  time  Williams  stated  to  the 
attorney  at  law  who  had  examined  the  records 
of  deeds  for  the  petitioners,  in  the  presence  of 
one  of  the  petitioners,  that  "Bureess  perhaps 
had  not  much  ready  money,  but  that  he  was  a 
man  perfectly  sound  financially,  and  that  these 
notes  would  be  made  all  right."  These  state- 
ments were  untrue,  and  known  by  Williams  to 
be  so,  and  were  made  by  Williams  for  the 
purpose  of  deceiving  the  petitioners,  and  they 
were  thereby  deceived.  Williams  further  said. 
"You  can  have  your  lien  at  any  time,  and  I 
authorized  that  building  to  be  built  on  there. 
I  know  the  records  show  that  the  building  is 
in  my  name,  but  I  understood  that  the  build- 
ing was  going  up  there,  and  you  are  perfectly 
safe  in  your  lien." 

Relying  upon  the  representations  of  Wil- 
liams that  Burgess  was  all  right  and  would  pay, 
and  that  there  was  no  trouble  about  the  mon- 
ey, and  also  influenced  by  the  recommendations 
of  Mr.  Wood  so  to  do,  the  petitioners  resumed 
work  and  continued  to  work,  without  rescis- 
sion of  the  written  contract  or  notice  to  any 
one  that  they  rescinded  it  or  intended  to  aban- 
don it,  till  the  work  was  all  completed,  and 
the  deed  to  Burgess  and  the  mortgage  to  Mrs. 
Cotton  made.  The  building  was  completed 
October  22.  1884. 

September  10;  1884,  Burgess  gave  and  the 
petitioners  received  his  note  on  four  months,  in 
payment  of  the  second  installment  of  the  con- 
tract price.  This  note  they  i  ndorsed  to  a  credi- 
tor, and  it  was  not  the  property  or  under  the 
control  of  the  petitioners  till  they  took  it  up 
after  maturity  and  protest.  It  has  never  been 
paid  by  Burgess,  and  is  now  held  by  the  peti- 
tioners, and,  until  the  hearing  on  the  petition, 
was  never  offered  to  be  returned  to  Burgess. 
At  said  hearing  it  was  offered  to  be  returned. 

The  certificate  to  enforce  a  lien  was  filed 
November  20, 1884.  Credit  was  given  on  it 
for  the  first  note,  but  not  for  the  second. 

When  the  work  was  completed.  Burgess  of- 
fered the  petitioners  his  note  for  the  unpaid 
installment,  as  required  by  the  written  con- 
tract, but  the  petitioners  refused  to  accept  it. 

Tbey  were  required,  under  the  contract,  to 
f  umish  materials  of  various  kinds;  such  as 
lumber,  laths,  shingles,  clapboards,  plaster, 
lime,  marble,  plumbing  materials,  paint,  hard- 
ware, and  other  articles,  and  they  were  fur- 
nished as  required  by  the  contract.   Xo  evi- 
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dencc  was  offered  of  their  price  or  value,  or 
the  amount  or  quality  used,  or  of  the  amount 
or  value  of  the  labor  f  urnished. 

The  petitioners  knew  from  the  (imeihe  first 
unit  was  given,  which  was  early  in  August, 
1884,  that  Burgess  was  not,  and  Williams  was, 
the  owner  of  the  land,  and  continued  furnish- 
ing the  labor  and  materials  without  notifying 
Burgess  or  Williams  that  they  abandoned  or  re- 
Minded  the  contract,  or  should  not  accept  pay- 
ment as  therein  provided,  till  the  building  was 
fully  completed,  and  till  the  deed  and  mort- 
gage were  delivered  and  recorded,  and  the 
money  advanced  by  the  mortgagee, 

October  27.  1884,  Williams  executed  a  war- 
ranty deed  to  Burgess,  and  Burgess  a  mortgage 
to  K.  J.  Cotton,  one  of  the  respondents,  to  se- 

1  ure  the  payment  of  three  promissory  notes 
signed  by  Burgess,  amounting  to  $6,000,  which 
sum  was  at  that  time  loaned  by  her  on  said 
notes  and  mortgage,  in  good  faith  and  without 
MM  ice  of  the  lien  claimed  by  the  petitioners. 
The  negotiations  for  the  mortgage  were  con- 
ducted by  Williams,  and  he  received  the  f 6,000 
loaned  thereon:  and  after  the  deed  to  Burgess 
and  mortgage  to  Cotton,  the  equity  of  redemp- 
tion was  understood  and  treated  by  Burgess 
and  Williams  as  belonging  to  Williams. 

The  deed  to  Burgess  and  the  mortgage  to 
Cotton  were  recorded  at  the  registry  of  deeds 
November  4,  1884,  and  the  petitioners,  from 
Uteix  attorney,  learned  that  these  conveyances 
bad  been  made,  but  were  unable  to  state  when. 

The  petitioners,  at  the  time  of  making  and 
filing  the  certificate,  did  not  know  who  owned 
the  land.  The  land  was  enhanced  in  value  by 
the  labor  and  materials  applied  thereto  by  the 
petitioners  to  the  amount  of  $3,791.73. 

Burgess,  in  all  his  dealings  with  the  petition- 
era,  acted  under  the  direction  of  Williams  and 
as  hie  agent,  aud  upon  the  promise  of  Williams 
that  Burgess  should  have  no  financial  annoy- 
ance in  the  matter;  but  the  fact  that  Burgess 
was  bo  acting  was  not  known  to  the  petitioners 
till  the  month  of  December,  1885,  and  was  not 
known  to  the  mortgagee  at  any  time. 

When  the  certificate  was  filed  and  the  pe- 
tition entered  in  court,  the  petitioners  still  re- 
lied upon  the  written  contract. 

Upon  the  foregoing  facts  and  evidence  the 
court  found  the  lien  of  the  petitioners  estab- 
lished as  against  all  the  respondents,  and  that 
the  amount  due  the  petitioners,  for  which  they 
have  such  Hen.  is  $1,875.72,  with  interest  there- 
on from  December  11, 1884,  and,  at  the  request 
of  the  parties,  reported  the  case  for  the  deter- 
mination of  the  supreme  judicial  court. 

Mr.  George  Wra.  Estabrook,  for  re- 
spondent BebeccaJ.  Cotton; 

The  mortgagee  contends  her  rights  attached 
when  the  mortgage  was  given,  according  to  the 
contract  then  in  force,  and  cannot  be  prejudiced 
by  subsequent  acts  of  any  person;  and  that,  till 
the  actual  election  by  the  petitioners  to  rescind 
the  written  contract,  it,  and  no  other,  was  in 
force. 

The  rule  as  to  bona  fide  purchasers  of  chattels 
from  fraudulent  vendees  before  rescission  by 
the  defrauded  vendors  should  apply  in  this 
case. 

BafflingUm  v.  Oerriah,  15  Mass.  158;  Rowley 
v  JiigeUno.  12  Pick.  306;  Hoffman  v.  Noble,  8 
Met.  68. 
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The  same  principle  applies  in  view  of  the 
finding  that  Burgess  acted  under  the  direction 
of  and  as  agent  for  Williams  in  his  transac- 
tions with  the  petitioners.  The  contract  was 
made  with  Burgess,  and  the  petitioners  did  not 
rescind  it  till  after  the  mortgage  to  Mrs.  Cotton, 
It  wan  not  a  void  contract.  Being  under  seal, 
in  the  absence  of  fraud  the  petitioners  could 
not  have  recourse  to  Williams  as  principal. 

Story,  Ag.  ft  450;  StackpoU  v.  Arnold,  11 
Mass.  27;  Kimball  v.  Wueker,  10  Mass.  102. 

In  any  event  it  was  a  contract  with  Burgess 
till  the  petitioners,  after  the  mortgage,  rescind- 
ed it.  and  no  other  contract  was  in  fact  then 
existing.  An  implied  contract  would  only 
exist  by  a  fiction  of  law,  and  should  not  be 
pri-sumcd  tolheinfun  of  inuoceul  purlin. 

3  Bl  Com.  43. 

Such  a  lien  exists  only  by  virtue  of  statute, 
being  unknown  to  ami  in"  derogation  of  the 
common  law.  The  statute  must  be  strictly 
construed  in  determining  when  a  lien  exists. 

Trade  v.  fStnrlt,  121  Mass.  22S. 

The  statute  prescribes  three  conditions  for 
the  existence  of  a  lien:  (1)  There  must  be  a 
debt;  (2)  the  debt  must  be  due;  (3)  it  must  be 
for  work  done  or  material  furnished  and  ac- 
tually used  in  the  erection,  alteration,  or  repair 
of  a  building,  by  virtue  of  an  agreement  with 
or  by  consent  of  the  owner. 

By  the  owner  is  meant  the  owner  of  the  land 
on  which  the  building  stands. 

Steten*  v.  Lincoln,  114  Mass.  476. 

All  the  conditions  are  [wanting  in  this  case. 
There  was  no  debt.  If  Burgess  had  failed  to 
give  the  notes  as  agreed,  there  would  have 
Been  a  breach  of  contract,  and  damages  would 
have  been  recoverable  agaiust  him;  but  till  af- 
ter there  had  been  a  judgment  obtained,  there 
would  have  been  no  debt.  For  obvious  rea- 
sons, such  a  contract  should  not.  be  the  basis  of 
a  lien.  Pub.  Slat.  chap.  101.  does  nut  create 
a  Hen  in  such  cases.  Sec  2,  6, 11, 13, 15,22, 
23,  28. 

If  astro.  William  S.  Stearns  aud  John 
Haskell  Butler,  for  respondents  Williams 
and  Burgess, 

Mr.  William  Schoficld,  for  petitioners: 

I.  Upou  the  facts  stated,  the  petitioners  con- 
tend that  Williams  is  indebted  lo  them,  upon 
an  implied  contract,  for  labor  and  materials 
applied  to  his  land. 

Van  Dusen  v.  Blum,  18  Pick.  229;  Bearee  v. 
Bowker,  115  Mass.  129;  Day  v,  Caton,  119 
Mass.  513;  Teague  v.  Irwin,  134  Mass.  303. 

Although  an  express  contract  under  seal  was 
made  by  the  petitioners  with  BurgesB,  relat- 
ing to  the  same  subject-matter.  It  cannot  be  set 
up  in  favor  of  Williams  to  rebut  the  implied 
contract,  because  it  was  procured  by  bis  fraud. 

Rogers  v.  Holden,  142  Mass.  196,  2  New  Eng. 
Rep.  657;  Hill  v.  Perrott,  3  Taunt.  274. 

II.  The  debt  due  from  Williams  on  the  Im- 
plied contract  began  to  accrue  as  soon  as  the 
work  was  begun,  and  was  due  and  payable  as 
soon  as  the  work  was  finished ;  and  the  petition- 
ers had  the  right,  when  they  discovered  its  ex- 
istence, to  elect  to  abandon  their  claim  against 
Burgess,  and  pursue  that  against  Williams. 

Raymond  v.  Crown  &  Eagle  Milk,  2  Met.  319; 
Curti*  v.  Williamson,  L.  R.  10  Q.  B.  57. 

This  election  was  made  by  them  in  January, 
1886,  soon  after  discovering  that  Burgess  was 
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the  agent  of  Williams.  It  was  made  by  filing 
the  first  amendment  to  their  petition,  the  only 
means  available  at  that  time.  In  an  ordinary 
action  in  personam,  that  would  be  sufficient 
(Clough  v.  London  &  N.  W.  R.  Co.  L.  R.  7  Ex. 
26)  without  offering  to  return  the  dishonored 
note  (Bridge  v.  Batchelder,  9  Allen,  894);  and 
it  is  therefore  sufficient  in  case  of  a  lien;  for 
the  statute  authorizes  amendments  in  lien  suits 
as  freely  as  in  actions  at  law  (Pub.  Stat.  chap. 
191.  J  20). 

Ill  The  amount  of  the  debt  due  from  Wil- 
liams is  measured  by  the  benefit  conferred  upon 
him  by  the  labor  and  materials  of  the  petition- 
ers applied  to  his  land ;  that  is,  by  the  increased 
value  of  the  land  due  to  such  labor  and  ma- 
terials. 

Van  Dusen  v.  Blum,  supra;  CuUen  v.  Sears, 
112  Mass.  299. 

The  price  mentioned  in  the  contract  with 
Burgess  is  evidence  of  value  against  Williams, 
in  the  nature  of  an  admission  by  him. 

MorreU  v.  Cowley,  17  Abb.  Pr.  76;  Jennings 
v,  McGomb,  112  Pa.  518;  Crawford  v.  Jonet,  54 
Ala.  459;  Moore  v.  Oranby  Mining  &  Smelting 
Co.  80  Mo.  86.  See  Basfordv.  Pearson,  9  Allen, 
887,892. 

It  was  fixed  by  him,  or  under  his  direction; 
the  labor  and  materials  of  the  petitioners  were 
furnished  under  the  expectation  that  they 
would  be  paid  that  price;  and  he  knew  of  that 
expectation  when  be  accepted  the  benefit  of 
their  services,  and  therefore,  by  implication, 
promised  to  pay  that  price. 

Rogers  v.  Holden,  142  Mass.  196,  2 New  Eng. 
Rep.  657. 

IV.  The  debt  due  from  Williams,  althoueh 
arising  from  an  implied  contract,  is  secured  By 
a  lien  (Parker  v.  Bell.  7  Gray,  429,  484;  Man- 
chester v.  Searle,  121  Mass.  418, 421);  and  by  the 
terms  of  the  statute,  the  lien  attached,  if  at  all, 
as  soon  as  the  work  was  finished  or  the  debt 
became  due  (Oale  v.  Blaikie,  126  Mass.  274).- 

V.  The  conditions  necessary  to  keep  the 
Hen  alive  were  complied  with  in  due  time  and 
in  proper  form.  The  certificate  of  Hen,  filed 
in  the  registry  of  deeds,  contained  the  name  of 
the  person  supposed  by  the  petitioners  to  be 
owner,  viz.,  Williams. 

Williams  was  also  in  fact  the  owner,  and 
therefore  the  petitioners  were  at  liberty,  even 
if  they  knew  the  title  had  been  transferred  to 
Burgess,  to  disregard  the  transfer,  and  de- 
scribe the  property  as  owned  by  the  grantor. 

Amidon  v.  Benjamin,  126  Mass.  276. 

A  debt  is  due  from  Williams,  and  he  is  not 
entitled  to  credit  for  the  promissory  note  of 
Burgess,  taken  in  ignorance  of  his  liability. 
It  is  res  inter  alios  acta. 

Stevens  v.  Austin,  1  Met.  557  ;  LoveUv.  Wit- 
Harris,  125  Mass.  489;  Clough  v.  London  &  N. 
W.  R.  Co.  supra. 

VI.  For  the  same  reason,  the  agreement  in 
the  contract  with  Burgess  to  take  his  promis- 
sory notes  in  payment,  if  intended  by  the  par- 
ties as  a  waiver  of  a  mechanics'  lien,  or  if  so 
construed  by  law,  is  a  waiver  in  favor  of  Bur- 
gess only,  and  not  in  favor  of  Williams. 

Devent,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioners  made  a  sealed  contract  with 
the  defendant  Burgess,  which  must  be  inter- 
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preted  as  a  waiver  of  any  lien  upon  the  land 
upon  which  it  was  to  be  performed.  It  con- 
templated a  payment  in  certain  promissory 
notes,  all  of  which  had  been  tendered  to  them 
before  they  undertook  to  rescind  the  contract, 
and  two  of  the  three  of  which  they  had  actu- 
ally accepted  before  filing  the  certificate  to  en- 
force a  lien.  The  petitioners  became  appre- 
hensive of  the  responsibility  of  Burgess  at  the 
time  of  receiving  the  first  note  from  him,  bat 
were  reassured  upon  this  point  by  Williams, 
and  thereafter,  although  fully  aware  that  the 
land  was  not  the  property  of  Burgess,  contin- 
ued in  the  performance  of  their  contract  with 
him  until  it  was  fully  completed  by  them. 
They  claim  that,  although  an  express  contract 
under  seal  was  made  with  Burgess,  the  law 
will  imply  a  coexistent  contract  with  William*, 
as  the  owner  of  the  land,  which  began  to  be 
performed  as  soon  as  the  work  was  begun, 
and  the  amount  due  on  which  became  payable 
when  it  was  finished.  They  further  claim  that 
they  had  the  right  to  elect  to  abandon  their 
claim  against  Burgess,  and  rescind  their  con- 
tract with  him,  after  discovering  the  fraudu- 
lent conduct  of  Williams,  and  after  they  had 
filed  their  certificate  for  a  lien,  and  the  state- 
ment which  purported  to  be  a  just  and  true 
account  of  what  was  due  them,  and  thereafter 
pursue  their  remedy  against  Williams  by  the 
enforcement  of  a  lien,  the  amount  of  which 
should  be  determined  by  the  increased  value 
of  the  land  of  Williams,  due  to  the  labor  and 
materials  they  bad  expended  on  it  They  claim 
also  that  this  is  so,  irrespective  of  any  inter- 
vening rights  in  favor  of  third  parties. 

When  the  petitioners  had  made  a  contract  un- 
der seal  with  Burgess,  even  if  it  were  possible  to 
hold— on  account  of  any  relation  of  agency 
which  Burgess  may  have  held  to  have  sustained 
to  Williams — that  Williams  was  responsible 
thereon  (which  we  are  not  prepared  to  say),  it 
certainly  is  not  possible  to  hold,  when  the  sealed 
contract  has  been  fully  performed,  that  Wil- 
liams must  be  implied  to  have  entered  into  an 
entirely  distinct  contract,  by  which  an  entirely 
different  consideration  was  to  be  paid  for  the 
work  and  materials  provided  by  the  petition- 
ers. Whatever  remedies  the  petitioners  may 
have  against  Williams  for  the  deceit  by 
which  they  were  induced  to  enter  into  the 
contract  with  Burgess,  or  by  which  they  were 
induced,  even  after  their  suspicions  were 
aroused,  to  continue  to  perform  it, — the  law 
cannot  imply  that  Williams  contracted  thereby 
to  pay  them  the  money  for  their  labor  and  ma- 
terial, instead  of  delivering  the  notes,  which 
was  the  contract  price  therefor.  In  consider- 
ing the  damages  which  the  petitioners  bad  sus- 
tained by  the  fraudulent  device  of  Williams, 
it  may  be  that  it  would  be  proper  to  consider 
how  much  his  land  had  been  increased  by  the 
value  of  the  labor  and  materials  the  petitioners 
had  been  induced  to  place  upon  it:  but  this  a 
quite  different  from  a  contract  on  his  part  to 
pay  for  it  His  fraud  cannot  make  a  contract 
on  his  part  to  do  that  which  neither  he  nor 
Burgess  ever  promised.  He  was  not  an  actor 
in  the  transaction,  who  made  any  contract.  If 
any  lien  could  have  been  maintained  against 
the  property  of  Williams,  it  must  have  bees 
upon  the  ground  that  the  petitioners  had  per- 
formed and  furnished  labor  upon  it  with  his 
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knowledge  and  consent  But  no  lien  attach- 
es for  materials  furnished,  unless  the  party 
furnishing  the  same,  before  so  doing,  gives 
notice  in  writing  to  the  owner  of  the  property 
to  be  affected  by  the  lien — if  such  owner  is  not 
the  purchaser  of  the  materials — that  be  intends 
to  claim  such  lien.  Pub.  Stat.  chap.  191,  §§  1-8. 
Although  the  petitioners  knew  that  Williams 
was  the  owner  of  the  property,  while  they 
were  performing  their  contract,  no  such  notice 
was  given  to  him;  and  he  certainly  was  not  the 

Surchaser  of  the  materials, — if  it  is  possible  to 
iterpret  the  account  filed  as  specifying  the 
sum 8  due  for  labor  and  those  for  materials, 
and  it  is  somewhat  difficult  to  do  so.  At  the 
trial  it  appeared  that  while,  under  the  con  tract, 
materials  of  various  kinds  were  to  be  and 
were  furnished,  no  evidence  was  offered  of 
their  price  or  value,  or  the  amount  or  quality 
used, or  of  the  amount  or  value  of  the  labor  fur- 
nished. It  is  well  established  that  where  the 
two  classes  of  charges — for  labor  and  formate- 
rials — are  so  mingled,  the  contract  being  entire, 
that  they  cannot  be  determined  respectively, 
there  is  no  lien  for  either.  Gogin  v.  Walsh,  124 
Mass.  516;  Clark  v.  Eingsley,  8  Allen,  548. 

At  the  trial,  no  debt  could  have  been  found 
to  be  due  on  the  sealed  contract,  the  petitioner 
having  then  formally  abandoned  and  rescinded 
It;  and,  further,  because  there  was  no  default 
in  the  performance  thereof,  all  the  notes  hav- 
ing been  tendered.  Nor  could  any  debt  have 
been  found  to  be  due  for  specific  labor  or  ma- 
terials, as  they  were  not  distinguishable.  Nor 
was  it  competent  to  establish  a  lien  for  the 
amount  which  the  land  had  been  enhanced  in 
value,  as  the  statute  makes  no  provision  there- 
for. 

For  the  reasons  above  stated,  a  lien  cannot 
be  maintained  for  the  item  of  putting  in  the 
water.  There  was  no  evidence  as  to  what  the 
labor,  or  what  the  materials,  separately,  were 
worth;  nor  is  there  any  statement  of  this  item 
in  the  petition. 

The  remarks  we  have  made  render  it  per- 
haps superfluous  to  consider  especially  the 
claim  of  petitioners  to  establish  a  lien  as  against 
the  rights  of  Mrs.  Cotton,  to  whom  this  land 
was  mortgaged  in  good  faith  on  her  part,  and 
for  full  consideration;  but  there  isan  indepen- 
dent ground  in  relation  to  her  claim  which  is 
quite  decisive  in  favor  of  its  validity  against 
the  lien  which  the  petitioners  seek  to  assert. 
The  petitioners  were  acting  under  their  writ- 
ten contract  when  Mrs.  Cotton's  rights  accrued. 
Even  if  the  contract  they  had  made  with  Bur- 
gess was  voidable,  it  was  not  void,  and  they 
had  made  no  election  to  avoid  it.  Mrs.  Cotton  s 
rights  accrued  while  it  was  still  in  force;  and 
the  subsequent  acts  of  the  petitioners — what- 
ever might  be  their  effect  on  the  rights  of  Bur- 
gess or  Williams — could  not  diminish  hers. 
When,  under  a  contract,  no  lien  exists,  its  re- 
scission could  not  create  one,  against  the  rights 
of  innocent  third  parties,  which  might  have 
intervened  while  it  was  still  in  force.  Mrs. 
Cotton  had  no  knowledge  of  the  frauds  of 
Williams  or  Burgess,  or  of  any  agency  of  one 
for  the  other.  Upon  the  same  principle  upon 
which  it  has  been  held  that  a  bona  fide  pur- 
chaser of  a  chattel  from  a  fraudulent  vendee 
upon  rescission  acquires  a  good  title  against 
the  defrauded  vendor,  a  person  who  has  hon- 
2  Mass. 


estly  advanced  her  money  upon  a  mortgage  of 
real  estate  upon  which  there  was  no  lien  by 
the  then  existing  contract  cannot  be  prejudiced 
by  a  rescission  of  the  contract,  even  if,  as 
against  other  parties,  such  rescission  might 
operate  to  create  a  lien. 
Petition  dismissed. 


Patrick  KINNEEN 
«. 

James  H.  WELLS  et  al 

1.  The  seventh  section  of  chapter  845, 
Acta  of  1885,  which  enacts  that  "  no 
person  hereafter  naturalized  in  any 
court  shall  be  entitled  to  be  registered 
as  a  voter  -within  thirty  days  of  such 
naturalization,"  is  unconstitutional. 

2.  An  action  against  the  registrars  of 
voters,  to  recover  damages  for  wrong- 
fully refusing  to  register  plaintiff  as  a 
voter,  can  be  maintained. 

(Middlesex  Filed  May  11, 1887.) 

ON  report.    Demurrer  overruled.  \ 
Action  of  tort  against  defendants  as  reg- 
istrars of  voters  in  the  city  of  Cambridge,  to 
recover  damages  for  refusing  to  register  plain- 
tiff as  a  voter  at  the  State  election  in  1886. 
The  case  was  heard  in  the  superior  court  be- 
fore Thompson,  J.,  on  demurrer  to  the  com- 
plaint.   The  court  sustained  the  demurrer, 
and  reported  the  case  to  this  court. 
The  facts  appear  from  the  opinion. 
Mr.  Charles  Theodore   Russell,  for 
plaintiff: 

Since  the  Royal  Charter  of  1691,  the  right  to 
vote  in  Massachusetts  has  been  fixed  by  or- 
ganic law,  and  the  General  Court  deprived  of 
any  jurisdiction  to  add  to  or  abridge  the  qual- 
ifications of  voters. 

Amendment  of  1820;  Amendment  to  Const, 
art.  20,  1857;  Declaration  of  Rights,  art.  9. 

All  the  qualifications  for  voters  are  defi- 
nitely fixed  and  limited  by  the  Constitution 
itself;  they  are  clear  and  precise;  all  of  them 
must  exist  as  prerequisites  to  the  right  to  vote; 
and  whoever  possesses  them  has  the  right 
vested  in  him  by  the  Constitution.  Such  a 
person  "shall  have  the  right  to  vote,"  "an 
equal  right  to  elect  officers."  The  Constitu- 
tion nowhere  gives  to  any  body — legislative, 
judicial,  or  executive— any  right  to  provide 
additional,  or  alter  present,  qualifications,  and 
any  such  enactment  is  unconstitutional  and 
void. 

Blanchard  v.  Stearns,  5  Met.  298, 801 :  Capen 
v.  Foster,  12  Pick.  485;  Williams  v.  Whiting, 
11  Mass.  424,  488;  Opinion  of  Justices,  5  Met. 
592. 

The  declaration  alleges  the  possession  by 
plaintiff,  at  the  time  he  demanded  registration, 
of  all  the  qualifications  required  by  the  Consti- 
tution. He  was  made  a  citizen  by  naturaliza- 
tion in  the  United  States  District  Court,  October 
18,  1886,  and  applied  for  registration  Octo- 
ber 18.  By  his  naturalization,  he  became,  eo 
instant*,  a  citizen  of  the  United  States  and  of 
this  Commonwealth.  "All  persons  born  or 
naturalized  in  the  United  States,  and  subject 
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to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  8tates." 

U.  8.  Const.  14th  Amend. ;  Morse,  Citizen- 
ship. §98;  Campbell  v.  Gordon,  6  Cranch,  182 
(10  U.  8.  bk.  8,  L.  ed.  192);  Spratt  v.  Spratt, 
4  Pet.  407  (29  U.  8.  bk.  7,  L.  ed.  902). 

Having,  then,  all  the  qualifications  of  a  voter 
required  by  the  Constitution,  he  was  entitled 
to  registration  upon  equal  terms  with  other 
voters,  as  a  constitutional  right  of  which  no 
statute  could  deprive  him.  Possession  of  the 
necessary  qualifications  at  the  time  of  voting 
or  registration  has  always  been  regarded  as 
sufficient,  without  regard  to  the  length  of  time 
the  voter  has  posessed  them.  To  require  the 
existence  of  the  qualifications  for  any  period 
before  the  election  is  necessarily  to  alter  and 
increase  such  qualifications. 

Bridge  v.  Lincoln,  14  Mass.  867;  Opinion  of 
Justices,  122  Mass.  594;  Opinion  of  Justice*,  124 
Mass.  597;  Humphrey  v.  Kingman,  5  Met..  162, 
165;  KUham  v.  Ward,  2  Mass.  285.  See  also 
Morgan  v.  Dudley,  18  B.  Mon.  693,  725;  Wood 
v.  Fitzgerald,  8  Ore.  568;  Commonwealth  v. 
Felt*.  1  Brews.  159;  Election  Registry  Acta,  2 
Brews.  188. 

If,  as  matter  of  fact  and  constitutional  con- 
struction, the  plaintiff  had  Ihe  qualifications 
of  a  voter,  he  was  then,  by  the  Constitution, 
equally  entitled  with  other  voters  to  registra- 
tion. No  legislative  action  could  postpone  the 
exercise  of  the  right,  without  "altering  or 
modifying  by  law'  his  qualifications  as  pre- 
scribed by  the  Constitution,  and  depriving  him 
of  his  "equal  right  to  elect  officers."  "When 
the  Constitution  defines  the  circumstances 
under  which  a  right  mav  be  exercised  or  a 
penalty  imposed,  the  specification  is  an  implied 
prohibition  against  legislative  interference  to 
add  to  the  conditions  or  to  extend  the  penalty 
to  other  cases." 

Cooley,  Const.  Lim.  5th  ed.  p.  78;  McCrary, 
Elections,  §  5. 

It  is  not  contended  that  the  Legislature  has 
not  the  power  to  make  any  reasonable,  uni- 
form, and  impartial  regulation  of  the  mode  of 
exercising  the  right  of  suffrage,  and  ascertain- 
ing the  qualifications  of  voters.  The  right  to 
vote, — "the  equal  right  to  elect  officers," — is 
vested  and  secured  by  the  Constitution;  the 
mode  of  proving  the  right  and  exercising  it  is, 
by  implication,  left  to  statute  provision.  But 
no  statute,  even  under  the  form  of  regulation  of 
the  exercise  of  the  right,  can  abridge  or  suspend 
the  right  itsel f.  The  Legislature  can  regulate, 
it  cannot  destroy  or  suspend,  the  right  to  vote. 
The  distinction  was  recognized  and  the  test 
established  in  the  leading  case  of— 

Capen  v.  Foster,  12  Pick.  485. 

The  power  of  the  Legislature  is  limited  to 
suitable,  reasonable,  and  impartial  provision 
for  the  ascertainment  of  what  persons  possess 
the  constitutional  qualifications  of  voters.  The 
limitation  established  by  Capen  v.  Foster  has 
been  accepted  without  exception. 

McCafferty  v.  Ouyer,  59  Pa.  109;  Barker  v. 
People,  20  Johns.  457;  Bison  v.  Farr,  24  Ark. 
161;  Clayton  v.  Harris,  7  Nev.  64;  8t.  Joseph 
B.  B.  Y.Buchanan  County  Court,  89  Mo.  485; 
State  v.  Staten,  6  Cold.  (Tenn.)  288;  Day  v. 
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Jones,  81  Cal.  261;  People  v.  Blodgett,  13  Mich. 
127;  Chase  v.  Miller,  41  Pa.  408;  Opinion  of 
Judges,  80  Conn.  591 ;  Opinion  of  Judges,  87 
Vt.  665. 

Applying  the  test  established  in  Capen  v. 
Foster,  it  is  submitted  that  the  statute  in  ques- 
tion does  not  regulate  the  mode  of  ascertaining 
the  qualifications  of  voters,  or  of  conducting 
the  election.  Neither  in  its  language,  context, 
nor  effect  can  it  be  construed  as  a  regulation 
for  the  ascertainment  of  the  qualifications  of 
voters.  It  simply  forbids  to  a  certain  class  of 
citizens,  although  otherwise  qualified,  the 
right  to  register,  for  thirty  days,  after  they  nave 
acquired  the  qualification  of  citizenship. 

The  Act  ia  not  one  regulating  registration, 
because  the  provision  relates  wholly  to  thirty 
days  before  registration.  It  does  not  close 
registration  thirty  days  before  election;  it  for- 
bids registration  for  thirty  days  after  qualifi- 
cation. It  does  not  concern  any  examination 
into  the  question  whether  a  person  is  properly 
naturalized,  because  it  assumes  that  he  is  nat- 
uralized. If  naturalized,  he  has  become  a  citi- 
zen, and  his  certificate  is  conclusive  upon  his 
right  to  vote.  It  cannot  be  attacked  collater- 
ally. If  he  is  not  naturalized,  he  cannot  re- 
gister at  any  time.  The  Act  therefore  is  a 
bold  denial  of  the  right  of  registration  as  a 
voter  to  naturalized  voters,  for  a  fixed  period, 
not  applicable  to  other  qualified  voters.  It 
does  not  relate  to  any  general  ascertainment  of 
the  qualifications  of  voters,  but  relates  only  to 
one  qualification,  that  of  citizenship.  If  the 
Legislature  can  impose  a  probationary  period 
of  thirty  days  upon  naturalized  citizens,  as 
matter  of  discretion,  what  limit  is  there  to  its 
discretion,  and  who  is  to  fix  the  limit?  If  the 
Legislature  can  oblige  the  naturalized  voter  to 
wait  thirty  days  before  exercising  the  rights 
of  citizenship,  why  cannot  it  fix  the  period  at 
six  months  or  a  year? 

The  statute  simply  adds  another  qualifica- 
tion to  those  prescribed  by  the  Constitution; 
namely,  that  a  citizen,  if  he  becomes  such  by 
naturalization,  shall  have  been  a  citizen  at 
least  thirty  days  before  registration.  Any  such 
requirement  of  time  in  citizenship  adds  to  the 
qualifications  of  voters,  and  must  therefore  be 
extraconstitutional. 

Opinion  of  Justices,  122  Mass.  594;  Opinio* 
of  Justices,  124  Mass.  596. 

The  case  is  similar  in  principle  to  those 
where  registration  laws  have  been  held  uncon- 
stitutional because  they  extend  the  period  of 
residence  required  by  the  Constitution. 

Page  v.  Allen,  58  Pa.  888;  State  v.  William. 
5  Wis.  808;  Quinnv.  State,  85  Ind.  485;  i*** 
v.  Canaday,  78  N.  C.  198. 

If  this  statute  be  regarded  as  a  regulation  of 
the  mode  of  ascertaining  the  qualifications  of 
voters,  it  is  equally  unconstitutional.  It  pro- 
hibits a  certain  class  of  inhabitants,  "having 
suoh  qualifications  as  they  shall  establish  by 
their  frame  of  government,"  from  "equal  right 
to  elect offlcera,"  guaranteed  by  Declarattonof 
Rights,  art.9.  Naturalized  citizens  are  delayed 
thirty  days  in  exercising  the  right,  over  and 
beyond  the  time  of  registration  fixed  for  their 
fellow  citizens. 

The  restrictions  upon  the  Legislature  in  reg- 
ulating the  suffrage  are  clearly  defined  in  us- 
pen  v.  Foster,  12  Pick.  485.    The  regulations 
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must  be  "reasonable"  and  "uniform."  The 
Legislature  cannot,  "under  the  pretense 
and  color  of  regulating,  subvert  or  injuriously 
restrain  the  right  itself."  The  regulations 
must  not  be  "calculated  to  defeat  or  impair 
the  right  of  voting,  but  rather  to  facilitate  and 
secure  the  exercise  of  that  right." 

"A  registry  Act  which  should  impose  upon 
a  particular  class  of  citizens  conditions  and  re- 
quirements not  required  of  others  would  be 
void." 

McCrary,  Elections,  8  8;  Cooley.Const.  Lim. 
5th  ed.  766;  Monroe  v.  Collins,  17  Ohio  St.  666, 
886.  And  see  State  v.  Lean,  9  Wis.  279:  State  v. 
Baker,  88  Wis.  71;  Bylerv.  Asher,  47111.  101; 
Edmonds  v.  Banbury,  28  Iowa,  267;  State  v. 
Butts,  31  Kan.  587. 

This  legislative  discrimination  is  based  upon 
nationality.  It  draws  the  line  between  native- 
born  and  naturalized  citizens.  If  this  discrim- 
ination be  one  of  race,  the  statute  is  void  un- 
der the  Fifteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  providing  that  "the 
right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  on  account  of 
race,  color,  or  previous  condition  of  servitude. 

Mr.  C.  J.  Bfelntire,  for  defendants: 

Suffrage  is  not  a  natural,  unlimited  right. 
The  privilege  of  voting  arises  under  the  Con- 
stitutions of  the  several  States,  and,  excepting 
as  is  provided  by  the  Fifteenth  Amendment  of 
the  Constitution  of  the  United  mates,  the 
qualifications  of  the  voter  are  exclusively 
within  the  regulation  and  control  of  each  State. 

United  States  v.  Anthony,  11  Blatchf.  200; 
Spencer  v.  Board  of  Registration,  1  McA. 
(D.  C.)  169;  Cooley,  Const.  L.  248-250. 

Mass.  Const.  Amend,  art.  8,  prescribes  the 
qualifications  of  a  voter; but  the  constitutional 

firovieions  do  not  limit  the  right  of  the  Legis- 
ature  to  make  such  reasonable  regulations 
and  conditions  concerning  the  exercise  of  the 
franchise  as  will  protect  the  privilege  and  pre- 
vent imposition  and  fraud.  It  seems  to  be 
well  settled  that  the  Legislature  has  the  legal 
power  to  require  the  voter  to  register  his 
name  upon  a  registry  of  voters  previous 
to  the  day  of  election,  and  to  provide  that,  un- 
less he  has  conformed  to  such  requirement,  he 
shall  not  be  permitted  to  vote. 

Capen  v.  Foster,  12  Pick.  485;  Davis  v. 
School  DM.  44  N.  H.  404;  Hyde  v.  Brush,  84 
Conn.  454;  People  v.  Kopptekom,  16  Mich.  842; 
State  v.  Bond,  88  Mo.  425;  State  v.  HUmentel, 
21  Wis.  574;  State  Y.Baker,  88  Wis.  71;  Pat- 
terson v.  Barlote,  60  Pa.  54;  Re  Polling  Lists, 
18  R.  I.  729;  People  v.  Hoffman  (111.),  8  West. 
Rep.  522;  Cooley,  Const.  Lim.  767;  Cooley, 
Const  L.  252;  State  v.  Butts,  81  Kan.  587.  Cf. 
Daggett  v.  Hudson,  48  Ohio  St  548, 1  West.  Rep. 
789;  MeCuUochv.  Maryland,  4  Wheat.  418  [17 
U.  8.  bk.  4,  L.  ed.  600];  8  Story,  Const.  122;  1 
Kent,  Com.  250. 

So  a  statute  providing  that  a  natural- 
ized citizen  shall  not  be  entitled  to  be  regis- 
tered as  a  voter  until  he  has  been  naturalized 
thirty  days  is  a  reasonable  regulation  to  pro- 
tect the  public  from  possible  fraud  of  the  ap- 

eint  in  obtaining  his  certificate  of  natural- 
on.  See  Acta  1885,  chap.  845,  §  7,  which 
contains  other  conditions  and  precautions,  all 
all  of  which  are  within  the  power  of  the  Le- 
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gislature  to  make,  and  are  not  repugnant  to  the* 
Third  Amendment  of  the  Constitution  of  thin 
Commonwealth. 

8uch  is  not  in  contravention  of  D.  S.  Const. 
14th  Amend,  as  an  abridgement  of  the  privi 
lege  of  citizens  of  the  United  States. 

Cooley  .Const.  Lim.  599-601 ;  1  Ptory,  Const. 
577,  582;  United  States  v.  Anthony,  supra. 

Deveng,  J.,  delivered  the  opinion  of  the 
court: 

The  case  at  bar  is  an  action  of  tort  against 
the  registrars  of  voters  in  the  city  of  Cam- 
bridge, to  recover  damages  for  wrongfully  re- 
fusing, as  the  plaintiff  alleges,  to  register  him 
as  a  voter  for  the  8tate  election  of  18»6.  The 
demurrer  to  the  plaintiff's  declaration  having 
been  sustained,  the  case  is  before  us  upon  the 
report  of  the  learned  Judge  who  presided. 
It  raises  but  a  single  question,  but  one  of 
much  importance. 

The  defendants  refused  to  register  the  plain- 
tiff because  he  bad  been  naturalized  within 
thirty  days  previous  to  his  application  for  re- 
gistration. They  were  fully  justified  in  so  do- 
ing under  Acts  1885,  chap.  345,  §  7,  if  the 
provisions  of  this  section  are  constitutional. 
This  section  enacts  that  "no  person  hereafter 
naturalized  in  any  court  shall  be  entitled  to  be 
registered  as  a  voter  within  thirty  days  of  9uch 
naturalization." 

By  naturalization  the  plaintiff  became,  eo 
instanti,  a  citizen  of  the  United  States,  and 
therefore  a  citizen  of  the  8tate  of  his  residence. 
By  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  "all  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  the  State  wherein  they  re- 
side. No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States." 

The  right  or  privilege  of  voting  is  a  right 
or  privilege  arising  under  the  Constitution  of 
each  State,  and  not  under  the  Constitution 
of  the  United  States.  The  voter  is  entitled  to 
vote  in  the  election  of  officers  of  the  United 
States  by  reason  of  the  fact  that  he  is  a 
voter  in  the  State  in  which  he  resides.  He  ex- 
ercises this  right  because  he  is  entitled  to  by 
the  laws  of  the  State  where  he  offers  to  eier 
else  it,  and  not  because  he  is  a  citizen  of  the 
United  States.  United  States  v.  Anthony,  11 
Blatchf.  200.  What  are  the  rights  of  citizens 
of  the  United  States  as  such,  and  not  as  citi- 
zens of  particular  States,  need  not  be  here  con- 
sidered. They  have  repeatedly  been  dis- 
cussed and  defined.  Corfield  v.  Coryell,  4  Wash. 
C.  Ct.  871;  Ward  v.  Maryland,  12  Wall.  418- 
480  [79  U.  8.  bk.  20.  L.  ed.  449];  Paul  v.  Vir- 
ginia, 8  Wall.  168  [75  U.  8.  bk.  19,  L.  ed.  367]; 
Slaughter-house  Oases,  16  Wall.  38  [88  U.  8.  bk. 
21,  L.  ed.  894]. 

The  qualifications  of  voters  are  fixed  by  Slate 
legislation.  The  requisitions  as  to  ownership 
of  property,  citizenship,  sex,  residence,  in  con- 
nection with  the  right  of  voting,  vary  with  the 
Constitution  or  laws  of  the  several  States. 
However  unwise,  unjust,  or  even  tyrannical 
its  regulations  may  be  or  seem  to  be  in  thiB  re- 
gard, the  right  of  each  State  to  define  the  quail- 
flcations  of  Its  voters  is  complete  and  perfect. 
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except  60  far  as  ft  is  controlled  by  the  Fifteenth 
Amendment  to  tbe  Constitution  of  the  United 
States,  which  provides  that  "the  right  of  cit- 
izens of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  8tates  or  by 
any  State  on  account  of  race,  color,  or  previous 
condition  of  servitude." 

The  question  whether  Acts  1885,  chap.  845, 
§  7,  is  constitutional  must  be  decided  by 
determining  whether  this  legislation  is  in  con- 
formity with  the  Constitution  of  this  Common- 
wealth, or  whether  it  adds  anything  to  the 
qualifications  which  the  voter  is  thereby  re- 
quired to  possess,  and  thus  interferes  with  the 
enjoyment  of  the  rights  with  which  this  Con- 
stitution invests  him. 

The  Amendment  of  1825  to  the  Constitution 
of  Massachusetts  is  as  follows: 

"Every  male  citizen  of  twenty-one  years  of 
age  and  upwards,  except  paupers  and  persons 
under  guardianship,  who  shall  have  resided 
within  the  Commonwealth  one  year,  and  with- 
in the  town  or  district  in  which  he  may  claim 
aright  to  vote,  six  calendar  months  next  preced- 
ing any  election  of  governor,  lieutenant-govern- 
or, senators,  or  representatives;  and  who  shall 
have  paid,  by  himself  or  his  parent,  master,  or 
guardian,  any  State  or  county  tax,  which  shall, 
within  two  years  next  preceding  such  election, 
have  been  assessed  upon  him,  In  any  town  or 
district  of  the  Commonwealth;  and  also  every 
citizen  who  shall  be,  by  law,  exempted  from 
taxation,  and  who  shall  be,  in  all  other  respects, 
qualified  as  above  mentioned,  shall  have  a 
right  to  vote  in  such  election  of  governor,  lieu- 
tenant governor,  senators,  and  representatives; 
and  no  other  person  shall  be  entitled  to  vote  in 
such  election."  Amendment,  art.  8. 

A  reading  and  writing  qualification  was  es- 
tablished in  1857,  by  Amendment  to  Consti- 
tution, art.  20.  But  this  it  will  not  be  necessary 
to  consider  in  the  present  discussion. 

The  qualifications  of  voters  are  thus  defined 
with  clearness  and  precision.  Without  the  pos- 
session of  those,  the  citizen  or  inhabitant  can- 
not exercise  the  privilege  of  voting;  and  as 
whoever  possesses  them  is,  by  the  Constitution, 
entitled  to  their  privilege,  legislation  cannot 
deprive  him  of  it.  By  the  Constitution  (Pt. 
11,  chap.  1,  art.  4)  full  authority  and  power  is 
given  to  the  General  Court  "from  time  to  time 
to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes, and  ordinances,  directions,  and  instruc- 
tions, either  with  penalties  or  without,  so  as  the 
same  be  not  repugnant  or  contrary  to  this  Con- 
stitution, as  they  shall  judge  to  be  for  the  good 
and  welfare  of  this  Commonwealth,  and  for 
the  government  and  ordering  thereof,  and  of 
the  subjects  of  the  same,  and  for  the  necessary 
support  and  defense  of  the  government  there- 
of. To  the  provisions  of  the  Constitution  all 
legislation  is  thus  made  subordinate;  and  it 
cannot  add  to  or  diminish  the  qualifications  of 
a  voter,  which  that  instrument  has  prescribed. 
Blanehard  v.  Stearns,  5  Met.  298.  801 ;  WilUomt 
v.  WlUUng,  11  Mass.  488.  "This  provision  of 
the  Constitution,"  says  Opinion  of  the  Justice*, 
5  Met.  692  (referring  to  art.  8  of  the  Amend- 
ment above  quoted),  "being  irrepealable  by  any 
Act  of  ordinary  legislation,  must  be  obeyed 
and  carried  into  effect  according  to  its  plain 
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intent  and  meaning,  as  far  as  that  can  be  as- 
certained." 

The  plaintiff,  according  to  the  allegations  of 
his  declaration,  possessed,  when  he  offered 
himself  for  registration,  all  the  qualifications 
of  a  voter  required  by  the  Constitution.  Any 
legislation  by  which  the  exercise  of  his  rights 
is  postponed  diminishes  them,  and  must  be  un- 
constitutional, unless  it  can  be  defended  on  the 
ground  that  it  is  reasonable  and  necessary  in 
order  that  the  rights  of  the  proposed  voter  msy 
be  ascertained  and  proved,  and  thus  the  rights 
of  others  (which  are  to  be  protected  as  well  as 
his  own)  guarded  against  the  danger  of  illegal 
voting.  The  Constitution,  while  providing  for 
the  qualifications  of  voters,  contemplates  that 
equal  and  reasonable  rules  will  be  made  by 
legislation  as  to  the  method  of  exercising  the 
privilege,  and  also  that,  somewhere  and  at 
some  time,  under  proper  regulations,  there 
will  be  an  inquiry  whether  those  offering  to 
vote  possess  the  requisite  qualifications.  This 
inquiry  involves  an  investigation  of  various 
facts;  as  those  In  regard  to  the  proposed  voter'* 
age,  sex,  residence,  payment  of  taxes,  etc.  It 
is  not. an  unreasonable  provision  that  all  per- 
sons entitled  as  voters  shall  be  registered  as 
such  previous  to  depositing  their  ballots;  and  if 
the  Legislature  deems  that  such  an  inquiry 
could  not  proceed  concurrently  with  the  ac- 
tual voting  or  election,  and  both  be  conducted 
in  a  deliberate  and  orderly  manner,  it  is  not 
unreasonable  that  it  should  provide  that  such 
an  inquiry  should  terminate  before  the  election 
actually  commences,  at  a  time  previous  suf- 
ficiently long  to  make  proper  preparation  there- 
for. 

The  plaintiff  in  the  case  at  bar  does  not  con- 
tend that  the  Legislature  has  not  the  right  to 
make  any  reasonable,  uniform,  and  impartial 
regulation  of  the  mode  of  exercising  the  right 
of  suffrage,  and  also  of  ascertaining  the  qualifi- 
cations of  voters.  He  denies  that  the  seventh 
section  of  the  statute  under  discussion  is  of 
this  character. 

The  leading  case,  not  only  In  this  Common- 
wealth, but  in  the  whole  discussion  that  has 
taken  place  in  Ibis  country  in  regard  to  the  right 
of  Legislatures  to  provide  for  judging  the 
qualifications  of  voters,  and  for  regulating  the 
exercise  of  their  privileges  by  them,  as  these 
are  prescribed  by  the  Constitutions  of  the  States 
respectively,  is  Oapen  v.  Foster,  12  Pick.  485. 
It  was  there  held  that  the  Acts  of  1821,  chap. 
110,  and  1822,  chap.  104,  providing  for  a  reg- 
istration of  voters  in  Boston,  and  requiring 
that,  previous  to  an  election,  the  qualifications 
of  voters  should  be  proved  and  their  names  be 
placed  on  an  alphabetical  list  or  register,  was 
not  to  be  regarded  as  prescribing  a  qualification 
in  addition  to  those  which,  by  the  Constitution, 
entitled  a  citizen  to  vote;  but  only  as  a  rea- 
sonable regulation  of  the  mode  of  exercising  the 
right  of  voting,  which  it  was  competent  for 
the  Legislature  to  make.  But  while  it  is  held 
to  be  within  the  proper  limits  of  legislative 
power  to  provide  suitable  regulations  for  ex- 
ercising the  right  of  suffrage  In  a  prompt,  or- 
derly, and  convenient  manner, the  court,  speak- 
ing through  Chief  Justice  Shaw,  is  careful  to 
add:  "Such  a  construction  would  afford  no 
warrant  for  such  an  exercise  of  legislative 
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power  as,  under  the  pretense  and  color  of  reg- 
ulating, should  subvert  or  injuriously  restrain 
the  right  itself.  *  *  *  It  fthe  Constitution] 
fixed  the  qualifications  of  voters  with  precision, 
and  left  all  the  rest  to  be  regulated  by  law. 
*  *  *  The  Constitution,  by  carefully  prescrib- 
ing the  qualifications  of  voters,  necessarily  re- 
quires that  an  examination  of  the  claims  of 
persons  to  vote,  on  the  ground  of  possessing 
the  qualifications,  must  at  some  time  be  had 
by  those  who  are  to  decide  upon  them.  *  *  * 
If,  then,  the  Constitution  has  made  no  provi- 
sion in  regard  to  the  time,  place,  and  manner 
in  which  such  examination  shall  be  had,  and 
yet  such  an  examination  is  necessarily  incident 
to  the  actual  enjoyment  and  exercise  of  the 
right  of  voting,  it  constitutes  one  of  those  sub- 
jects respecting  the  mode  of  exercising  the 
right  in  relation  to  which  it  is  competent  to 
the  Legislature  to  make  suitable  and  reason- 
able regulations,  not  calculated  to  defeat  or  im- 
pair the  right  of  voting,  but  rather  to  facilitate 
and  secure  the  exercise  of  that  right. " 

If  the  seventh  section  of  the  Statute  of  1885 
were  general  in  terms,  and  allowed  no  person  to 

3 register  as  a  voter  until  he  had  possessed  the  re- 
ulsite  qualifications  for  a  period  of  thirty 
ays.  it  would  be  difficult  to  maintain  its  con- 
stitutionality. It  would  still  provide  for  adding 
another  qualification  to  those  required  by  the 
Constitution,  as  much  as  if  the  period  of  domi- 
cile within  the  town  or  the  Commonwealth  re- 
quired by  the  Constitution,  before  voting,  were 
extended  to  a  longer  period.  State  v.  Wutiame, 
5  Wis.  808;  Quinn  v.  State,  85  Ind.  485.  The 
Constitution  does  not  provide  that  the  qualifi- 
cations it  requires  shall  be  possessed  by  the 
voter  for  any  period  before  the  election ;  nor 
has  it  ever  been  held  that  this  was  necessary. 
To  add  this  requirement  before  one  can  be 
registered  as  a  voter  is  certainly  to  increase 
the  qualifications.  Bridge  v.  Lincoln,  14  Mass. 
867;  Humphrey  v.  Kingman,  5  Met.  162-165; 
Kitham  v.  Ward,  2  Mass.  285. 

In  an  Opinion  of  the  Justices,  124  Mass.  597, 
in  reply  to  an  inquiry  by  the  House  of  Repre- 
sentatives as  to  whether  one  who  had  been, 
but  had  ceased  to  be,  a  pauper,  must  have 
ceased  to  be  such  for  any  definite  period  before 
he  could  exercise  the  right  of  suffrage,  it  was 
said: 

"It  is  no  more  required  that  the  voter  shall 
have  ceased  to  be  a  pauper  or  under  guardian- 
ship a  year  or  six  months  before  the  election 
than  that  he  shall  have  been  a  citizen  or  of  age 
during  a  like  period.  It  has  never  been  doubted 
that  minors  having  the  other  requisite  qualifi- 
cations become  qualified  to  vote  immediately 
upon  arriving  at  full  age.  And  by  uniform 
usage,  recognized  and  approved  in  an  opinion 
given  to  the  Honorable  House  last  year, persons, 
otherwise  qualified,  who  have  been  naturalized 
at  any  time  before  the  election,  have  been 
deemed  entitled  to  vote.  The  necessary  con- 
clusion appears  to  us  to  be  that,  by  the  third 
article  of  Amendment  of  the  Constitution  of 
the  Commonwealth,  the  disqualification  of 
pauperism  or  guardianship,  like  that  of  alien- 
age or  nonage,  is  not  required  to  have  ceased 
to  exist  for  any  definite  period  of  time  in  order 
to  entitle  a  man  actually  free  from  every  such 
disqualification,  and  dulv  qualified  in  point  of 
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residence  and  of  payment  of  taxes,  to  exercise 
the  right  of  suffrage." 

Nor  if  such  a  law  were  general  is  it  easy  to 
see  how  it  could  be  defended  upon  the  ground 
that  it  was  a  reasonable  regulation  for  the  pur- 
pose simply  of  ascertaining  qualifications,  and 
determining  whether  an  applicant  actually 
possessed  them.  Every  system  of  registration 
of  voters  contemplates  that  the  registration  will 
be  completed,  and  that  the  list  of  voters  will 
be  prepared,  before  voting  actually  commences. 
No  system  would  be  just  that  did  not  extend 
the  time  of  registration  up  to  a  time  as  near 
that  of  actually  depositing  the  votes  as  would 
be  consistent  with  the  necessary  preparation 
for  conducting  the  election  in  an  orderly 
manner,  and  with  a  reasonable  scrutiny  of  the 
correctness  of  the  list.  While  cases  may  be 
conceived  where  the  right  to  vote  might  de- 

Send  on  a  somewhat  complicated  inquiry,  or- 
inarily  the  facts  on  which  it  depends  are 
simple  and  susceptible  of  rapid  investigation. 
Because  a  difficult  inquiry  is  possible,  to  pro- 
vide that  all  citizens  proving  themselves  to 
possess  the  requisite  qualifications  as  voters 
should  not  be  allowed  to  register  as  such  for 
thirty  days  thereafter,  and  thus  be  obliged  to 
show,  in  addition,  that  they  had  possessed 
them  for  that  length  of  time,  might  be  held  an 
unreasonable  regulation  in  regard  to  the  exer- 
cise of  the  privilege  of  suffrage.  In  many  in- 
stances the  right  to  vote  might  itself  accrue, — 
as  by  expiration  of  time,  by  payment  of  taxes, 
etc.,— within  thirty  days  which  precedes  the 
registration. 

But  serious  as  these  objections  would  be  to 
the  constitutionality  of  a  general  law  applica- 
ble to  all  classes  of  citizens,  it  is  not  necessary 
now  to  consider  them,  as  the  section  of  the 
statute  in  question  presents  an  even  more  se- 
rious difficulty.  It  undertakes  to  prevent  a 
single  class  of  citizens,  namely,  those  who  are 
naturalized,  possessing  all  the  qualifications 
established  by  the  Constitution  of  the  Com- 
monwealth, from  exercising  the  right  with 
which  that  Constitution  invests  them,  for  a 
period  of  thirty  days,  by  forbidding  to  the 
registrars  of  voters  to  register  them  during 
that  period.  All  citizens  must  stand  equal  be- 
fore the  law;  and  the  statute,  assuming  them 
to  be  citizens,  imposes  this  prohibition  upon 
them  as  citizens  or  a  specified  class.  A  stat- 
ute regulating  the  exercise  of  the  right  of  suf- 
frage, or  the  ascertainment  of  the  qualifications 
of  voters,  must  not  only  be  reasonable  in  its 
character,  but  uniform  and  impartial  in  its  ap- 
plication. If  it  were  possible  to  impose  a  pe- 
riod of  probation  upon  all  qualified  citizens 
before  they  were  entitled  to  exercise  the  privi- 
lege, it  certainly  is  not  possible,  under  the  Con- 
stitution, to  select  a  single  class  and  impose  it 
on  them  alone. 

"A  registry  Act,"  says  Mr.  McCrary  in  his 
work  on  Elections  (§8).  "which  should  under- 
take to  require  a  longer  residence,  prior  to  the 
time  of  voting,  than  that  required  by  the  Con- 
stitution, or  which  should  require  the  payment 
of  taxes  not  required  to  be  paid  by  constitu- 
tional provision,  or  which  should  impose  upon 
a  particular  class  of  citizens  conditions  and  re- 
quirements not  required  of  all  others,  would 
be  void." 

Digitized  by  Goog'fe 


New  England  Reporter— Sup.  Jod.  Ct.  op  Massachusetts. 


Mat, 


It  was  suggested  at  the  argument  that  the 
section  of  the  statute  here  in  question  might 
be  upheld  as  a  reasonable  regulation  to  pro- 
tect the  public  from  possible  fraud  in  obtain- 
ing certificates  of  naturalization,  and  that  the 
delay  of  thirty  days  before  naturalized  citizens 
are  permitted  to  register  allows  this  investiga- 
tion. But  the  board  of  registrars  is  not  com- 
petent to  pass  upon  the  question  whether  a 
certificate  of  naturalization  was  erroneously 
granted ;  nor  can  such  a  certificate  be  attacked 
before  them  thus  collaterally.  The  only  ques- 
tion upon  this  part  of  their  inquiry  into  the 
qualifications  of  the  applicant  is  whether  he  is 
in  fact  the  person  named  in  the  certificate  he 
produces, — if  such  certificate  be  itself  properly 
authenticated.  It  is  a  question  of  identity 
solely. 

No  argument  in  favor  of  the  constitution- 
ality of  the  section  can  be  founded  upon  any 
peculiarity  in  the  situation  of  naturalized  citi- 
zens, which  renders  an  inquiry  in  regard  to 
their  qualifications  different  from  similar  in- 
quiries when  applied  to  all  other  citizens.  The 
regulation  which  it  assumes  to  make  is  partial, 
and  calculated  injuriously  to  restrain  and  im- 
pede in  the  exercise  of  their  rights  the  class  to 
whom  it  applies,  in  that  it  denies  to  them,  for 
the  period  of  thirty  days,  the  exercise  of  a 
right  which  the  Constitution  has  conferred 
upon  them.  There  is  no  warrant  for  this  with- 
in the  just  and  constitutional  limits  of  the 
legislative  power,  which  permits  reasonable 
and  uniform  regulations  to  be  made  as  to  the 
time  and  mode  of  exercising  the  right  of  suf- 
frage, and  as  to  the  ascertainment  of  the  quali- 
fications of  voters. 

We  mustthereforepronouncethe  seventh  sec- 
tion of  chapter  845,  Acts  of  1885,  to  be  uncon- 
stitutional. It  follows  that  this  action  can  be 
maintained.  Kilham  v.  Ward,  2  Mass.  285;  Lin- 
coln v.  Hapgood, 11  Mass.  850-858;  Blanchardv. 
Steams,  5  Met.  298,  801;  Lamed  v.  Wheeler,  140 
Mass.  890,  1  New  Eng.  Rep.  788. 

The  case  will  stand  for  trial,  and  the  entry 
will  be— 

Demurrer  overruled. 


George  E.  WYETH  et  al. 
v. 

Howard  L.  STONE. 

1.  The  Statute  of  1876,  chap.  213,  §§  8,  9-, 
re-enacted  in  Pub.  Stat.  chap.  148,  7, 
8,  as  to  succession  or  inheritance  of 
pronerty  by  an  adopted  child,  makes 
a  distinction  between  property  which 
the  adopting  parent  owns  and  can  dis- 
pose of  Dy  will,  and  other  property  or 
rights  which  a  natural  child  can  take 
derivatively,  through,  or  by  reason  of, 
his  kinship  to  his  parents. 

2.  By  the  7th  section  an  adopted  child 
will  take,  by  succession  or  inheritance, 
the  same  a  hare  of  the  property  which 
the  parent  owns  so  that  he  can  dis- 
pose of  it  by  his  will,  as  if  he  were  a  nat- 
ural child;  but  he  cannot  take  property 
not  owned  by  the  parent,  but  which 
would  come  to  a  natural  child  by  right 
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of  representation  after  the  parent's 
death. 

3.  He  can  inherit  directly  from  the  parent, 
but  he  cannot  inherit  in  lieu  of  his 

fiarent,  by  right  of  representation, 
rom  any  of  his  parent's  kindred. 

4.  The  purpose  of  the  8th  section  is  to  pro- 
vide for  cases  where  property  comes  to 
a  man's  children,  not  by  inheritance, 
but  under  a  settlement,  trust  deed,  or 
will;  and  to  establish  a  rule  governing 
the  rights  of  adopted  children  in  such 
cases. 

5.  Where  a  will  devised  the  remainder  of 
an  estate  to  testator's  adopted  daugh- 
ter in  her  own  right,  but  if  she  died  with- 
out issue  before  the  death  of  testator's 
wife,  then  it  devised  such  remainder  to 
the  heirs  at  law  of  said  wife;  and  the 
adopted  daughter  died  without  issue 
before  the  death  of  such  wife;  and  the 
wife  had  no  natural  children,  but,  after 
the  testator's  death,  she  adopted  de- 
fendant,»wbo  survived  her, — Held,  that, 
inasmuch  as  the  testator  was  not  the 
adopting  parent,  the  burden  is  upon 
defendant  to  show  that  it  was  the  in- 
tention of  the  testator  to  include  an 
adopted  child  ;  and,  as  that  is  not 
shown,  and  the  will  shows  that  the  tes- 
tator had  in  his  mind  the  natural  heirs 
of  his  wife,  it  cannot  be  said  to  have 
been  the  testator's  intention  to  include 
in  his  devise  an  adopted  child  of  his 
wife. 

6.  Under  said  statute  the  term  "child,"or 
its  equivalent,  in  a  grant,  trust,  settle- 
ment, or  devise,  will  include  a  child 
adopted  by  the  settler,  grantor,  or  tes- 
tator, unless  the  contrary  plainly  ap- 
pears; but  where  the  settler,  grantor,  or 
testator  is  not  the  adopting  parent,  the 
child  by  adoption  will  not  have,  under 
such  an  instrument,  the  right  of  a  child 
born  in  lawful  wedlock  to  the  adopting 
parent,  unless  it  plainly  appears  to  nave 
been  the  intention  of  the  settler,  grantor, 
or  testator  to  include  such  adopted 
child. 

(Middlesex  Filed  May  8, 1887J 

APPEAL  by  demandants  from  a  Judgment 
of  the  Superior  Court  of  Middlesex  County 
in  favor  of  defendant  upon  agreed  facts  in  a 
writ  of  entry.   Judgment  for  demandants. 

The  demandants  are  children  of  the  brothers 
and  sister  of  Catherine  Baker,  widow  of 
Jalel  Baker.  The  tenant,  Howard  L.  Stone, 
was  the  husband  of  Eliza  Stone,  and  the  same 
person  mentioned  in  the  will  of  Jalel  Baker  tf 
"Howard  Stone." 
Further  facts  appear  from  the  opinion. 
Messrs.  Charles  S.  Lincoln  and  Edwta 
G.  Mclnnes,  for  demandants: 

It  seems  clear  that  the  testator  only  con- 
templated the  collateral  heirs  of  his  wife,  and 
that  it  was  manifestly  his  intention  that  hte 
estate,  if  Eliza  Stone  died  without  issue  before 
his  wife,  should  be  taken  by  his  wife's  heirs 
by  blood.  His  wife  at  that  time  was  stxty- 
I  eight  years  of  age.   There  was  no  person  then 
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living  who  could  then  become  her  lineal  heir 
except  that  Eliza  Stone  be  considered  one;  and 
he  could  hardly  have  entertained  a  thought 
that  his  wife  would  ever  bear  any  children,  if 
such  an  event  were  possible,  or  that  the  ten- 
ant would  ever  become  an  heir  of  his  wife. 
And  it  may  be  further  urged  that  the  intention 
of  the  testator  was  to  exclude  the  tenant,  not 
only  from  receiving  any  part  of  his  estate  by 
will,  but  from  ever  receiving  any  part  by  in- 
heritance, unless  through  the  possible  children 
by  bis  wife  Eliza.  His  wife  dying  without 
issue  before  Mrs.  Baker,  he  could  never  have 
acquired  any  part  of  the  estate  by  Inheritance. 

The  provisions  of  the  Act  of  1878,  chap.  218, 
§  7  thereof,  defining  the  effects  of  the  decree 
of  adoption,  expressly  except  from  such  defi- 
nition the  effect  as  regards  succession  to  prop- 
erty, which  is  left  to  be  treated  in  the  other 
sections  of  the  Act. 

The  only  other  material  provision  appears 
in  §  9  of  the  same  Act,  and  is  as  follows:  '  'The 
term  'child,'  or  its  equivalent,  in  any  grant, 
trust,  settlement,  entail,  devise',  or  bequest, 
shall  be  held  to  include  any  child  adopted  by 
the  settler,  grantor,  or  testator,  unless  the  con- 
trary plainly  appears  by  the  terms  thereof; 
but  in  no  other  case  shall  a  child  by  adoption 
have,  under  such  an  instrument,  the  rights  of 
a  child  born  in  lawful  wedlock  to  the  adopt- 
ing parent,  unless  it  plainly  appears  to  have 
been  the  intention  of  the  settler,  grantor,  or 
testator  to  include  an  adopted  child."  In  this 
case  the  testator  was  not  the  adopting  parent, 
and  no  intention  appears  to  include  any 
adopted  child,  much  less  the  tenant. 

The  case  of  Bewail  v.  Roberta,  115  Mass.  262, 
was  decided  under  a  very  different  statute 
from  that  of  1876.  Section  7,  chapter  110,  of 
the  General  Statutes  then  in  force,  provided 
that  "a  child  so  adopted  shall  be  deemed,  for 
the  purposes  of  inheritance  by  such  child,  and 
all  other  legal  consequences  and  incidents  of 
the  natural  relation  of  parents  and  children, 
the  child  of  the  parents  by  adoption,  the  same 
as  if  he  had  been  born  to  them  in  lawful  wed 
lock;  except  that  he  shall  not  be  capable  of 
taking  property  expressly  limited  to  the  heirs 
of  the  body  or  bodies  of  the  parents  by  adop- 
tion, nor  property  from  the  lineal  or  collateral 
kindred  of  such  parents  by  right  of  represen- 
tation." The  case  therefore  is,  in  that  view, 
entirely  irrelevant  to  the  present  question. 

Mr.  Elihu  G.  Loomis,  for  defendant: 

Defendant  being,  by  the  statutes  of  adoption 
(Stat.  1876,  chap.  218;  Pub.  Stat.  chap.  148, 
S§  6,  7),  only  heir  of  testator's  wife,  took  at  her 
death,  under  third  clause  of  will,  the  entire  re- 
mainder of  estate. 

The  defendant  claims  that  the  expression 
"heirs  at  law"  is  a  designate  persona.  It  re- 
fers to  the  class  who  would  have  inherited 
property  from  testator's  wife  had  she  left 
any.  Aa  they  could  not  be  ascertained  till 
her  death,  he  Is  her  only  heir. 

The  "  heirs  at  law  "  of  Catherine  Baker 
were  determined  aa  of  the  date  of  her  death. 
Nemo  est  Korea  vkentis. 

A  devise  by  a  testator  of  a  remainder,  after 
a  life  estate,  to  the  heirs  of  the  life  tenant,  vests 
the  remainder  in  the  heirs  as  ascertained  at  the 
death  of  the  life  tenant. 

Putnam  v.  Qleason,  99  Mass.  454;  Loring  v. 
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Thorndike,  5  Allen,  257;  Richardson  v.  Wheat- 
land, 7  Met.  169. 

The  term  "heirs  at  law  "  is  a  mere  designatio 
persona  of  those  who  were  to  be  purchasers 
under  the  will. 

Clarke  v.  Cordis,  4  Allen,  466,  480;  Richard- 
son v.  Wheatland,  7  Met.  169,  175. 

The  term  ' '  heirs  at  law  "  does  not  mean 
"  heirs  of  the  body  ; "  neither  does  it  mean 
"children,"  but  heirs  properly. 

Sewall  v.  Roberts,  115  Mass.  262,  277;  Clarke 
v.  Cordis,  4  Allen,  466,  480;  Putnam  v.  Qlea- 
son, 99  Mass.  454, 456. 

The  words,  "except  as  regards  succession 
to  property,"  in  Pub.  8tat.chap.  148,  §6,  can- 
not be  held  to  impair  the  defendant's  title,  be- 
cause he  does  not  take  this  estate  by  succession, 
but  by  purchase. 

Thephrasein§7,  "He  shall  stand  in  regard  to 
legal  descendants,  but  to  no  other  of  the  kindred 
of  said  parent,  iu  the  same  position  as  if  born 
to  him,  must  be  construed  to  refer  to  property 
not  to  be  inherited  from  other  kindred  of  said 
parent,  in  order  to  make  it  harmonize  with  the 
other  provisions  of  the  same  section. 

The  language  of  Pub.  Stat.  chap.  148,  §  8, 
cannot  beheld  to  affect  defendant's  title,  be- 
cause the  term  "  heirs  at  law  "  in  the  will  is 
not  an  equivalent  of  the  term  "  child." 

Morton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Jalel  Baker  died  in  1878,  leaving  a  widow 
and  no  children  except  an  -  adopted  daughter, 
Eliza  Stone.  By  his  will  he  left  all  his  property 
to  a  trustee,  who  was  to  pay  all  the  income  to 
his  wife  during  her  life.  By  the  second  clause 
he  gave,  at  the  death  of  his  wife,  certain  pe- 
cuniary legacies  to  her  nephews  and  nieces. 
The  third  clause  is  as  follows:  "After  the  pay- 
ment of  the  foregoing  legacies,  I  give, bequeath, 
and  devise  all  the  remainder  of  my  estate  to 
my  adopted  daughter,  Eliza  Stone,  wife  of 
Howard  Stone,  of  said  Waltham,  in  her  own 
right;  but  if  the  said  Eliza  Stone  shall  die 
without  issue  before  the  decease  of  my  said 
wife,  then  I  give,  bequeath,  and  devise  said 
remainder  to  the  heirs  at  law  of  my  said  wife." 
All  the  debts,  legacies,  and  expenses  have  been 
paid,  and  the  demanded  premises  are  the  only 
property  undisposed  of.  It  is  not  disputed  that 
the  demandants  can  maintain  this  action  if 
they  are  the  owners  of  the  equitable  estate  de- 
vised by  the  third  clause  of  the  will. 

Eliza  Stone  died  without  issue  in  May,  1877. 
The  wife  of  the  testator  died  in  March,  1888. 
She  had  no  natural  children,  but  in  September, 
1877,  she  had  adopted  the  tenant,  Howard  L. 
Stone. 

The  tenant's  rights  depend  upon  the  con- 
struction of  the  Statute  of  1876,  chap.  218,  §§ 
8,  9,  re  enacted  in  Pub.  Stat.  chap.  148,  §§7, 
8.  These  statutes  provide  that,  as  to  succes- 
sion or  inheritance  of  property,  an  adopted 
child  shall  take  the  same  share  of  property 
which  the  adopting  parent  could  have  devised 
by  will  that  he  would  have  taken  if  born  to 
such  parent  in  lawful  wedlock;  and  he  shall 
stand  in  regard  to  the  legal  descendants,  but  to 
no  other  of  the  kindred  of  such  parent,  in  the 
same  position  as  if  so  born  to  him.  The  follow- 
ing section  provides  that  "the  term  'child.'or  its 
equivalent,  in  a  grant,  trust,  settlement,  entail, 
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devise,  or  bequest,  shall  be  held  to  include  a 
child  adopted  by  the  settler,  grantor,  or  testa- 
tor, unless  the  contrary  plainly  appears  by  the 
terms  of  the  instrument;  but  where  the  settler, 
grantor,  or  testator  is  not  himself  the  adopting 
parent,  the  child  by  adoption  shall  not  have, 
under  such  an  instrument,  the  right  of  a  child 
born  in  lawful  wedlock  to  the  adopting  parent, 
unless  it  plainly  appears  to  have  been  the  in- 
tention of  the  settler,  grantor,  or  testator  to  in- 
clude an  adopted  child."  These  provisions 
made  a  material  change  in  the  laws  as  to  the 
rights  of  adopted  children,  and  therefore  the 
decision  in  Bewail  v.  Roberto,  115  Mass.  262,does 
not  aid  us  in  the  present  inquiry.  See  Gen. 
Stat.  chap.  110;  Stat.  1871,  chap.  810. 

It  is  quite  probable  that  the  Statute  of  1876 
was  passed  In  consequence  of  that  decision. 
The  design  of  the  Legislature  in  this  statute 
clearly  was  to  qualify  and  limit  the  rights  of  an 
adopted  child  under  the  previous  statute  as 
construed  by  the  court.  The  purpose  of  the 
statute  seems  to  be  to  make  a  distinction  be- 
tween property  which  the  adopting  parent 
owns  and  can  dispose  of  by  will,  and  other 
property  or  rights,  which  a  natural  child  can 
take  derivatively  through,  or  by  reason  of,  his 
kinship  to  his  parent.  Thus  by  the  7th  section 
an  adopted  child  will  take,  by  succession  or  in- 
heritance, the  same  share  of  the  property 
which  the  parent  owns  so  that  he  can  dispose 
of  it  by  his  will,  as  if  he  were  a  natural  child; 
but  he  cannot  take  property  not  owned  by  the 
parent,  but  which  would  come  to  a  natural 
child  by  right  of  representation  after  the  pa- 
rent's death.  He  can  inherit  directly  from  the 
parent,  but  he  cannot  inherit  in  lieu  of  his  pa- 
rent, byright  of  representation,  from  any  of  his 
parent  s  kindred.  The  purpose  of  the  8th  sec- 
tion is  to  provide  for  cases  where  property 
comes  to  a  man's  children,  not  by  inheritance, 
but  under  a  settlement,  trust  deed,  or  will, 
and  to  establish  a  rule  governing  the  rights  of 
adopted  children  in  such  cases.  There  is  no 
word  which  is  exactly  the  equivalent  of '  'child" 
so  as  to  be  interchangeable  with  it  under  all 
conditions.  We  think  the  intention  was  to 
provide  that  if,  by  a  settlement,  deed,  or  will, 

f>roperty  is  given  by  terms  which  embrace  and 
nclude  a  natural  child,  and  which,  in  their 
application  to  existing  facts,  have  the  same  ef- 
fect, and  mean  the  same  thing,  as  child  or 
children,  such  as  the  terms  "issue,"  "descend- 
ant," or  "heir  at  law,"  the  rules  provided  by 
this  section  shall  apply  in  the  construction  of 
the  instrument.  Any  other  construction  would 
give  the  statute  a  very  narrow  scope,  and,  to 
a  great  extent,  defeat  its  purposes.  In  the  case 
at  bar  the  property  is  devised  to  "the  heirs  at 
law  of  my  said  wife."  The  tenant  is  not  the 
natural  heir  at  law  of  Mrs.  Baker.  The  stat- 
utes do  not  give  him  all  the  qualities  and  rights 
of  an  heir  at  law,  but  only  certain  limited 
rights.  He  claims  upon  the  ground  that,  in 
this  case,  the  term  "  heir  at  law  "  embraces 
and  is  equivalent  to  "child,"  and  therefore  that 
he,  having  by  the  adoption  the  rights  of  a 
natural  child,  is  entitled  to  the  whole  estate. 

We  are  of  opinion  that  the  8th  section 
above  cited  applies  to  this  case,  and  therefore, 
inasmuch  as  the  testator  is  not  the  adopting 
parent,  the  burden  is  upon  the  tenant  to  show 
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that  it  was  the  intention  of  the  testator  to  in- 
clude an  adopted  child. 

The  will  shows  that  the  testator  had  in  his 
mind  the  natural  heirs  of  his  wife,  as  he  gives 
to  most  of  them  pecuniary  legacies,  describing 
them  as  "  my"  nephews  and  nieces.  There  is 
nothing  to  show  that  he  contemplated  that  his 
wife  might,  after  his  death,  adopt  a  child;  and 
it  is  impossible  to  say  that,  in  the  words  of  the 
statute,  it  plainly  appears  to  have  been  the  in- 
tention of  the  testator  to  include  in  his  devise 
an  adopted  child  of  his  wife. 

We  are  therefore  of  opinion  that  the  de- 
mandants are  entitled  to  recover. 

Judgment  for  demandants. 


City  of  CAMBRIDGE 
v. 

INHABITANTS  OF  PAXTON.  1 

1.  A  citizen  without  legal  settlement,  who 
enlisted  into  the  service  of  the  United 
States,  as  part  of  the  quota  of  the  town 
of  Pax  ton,  during  the  late  civil  war,  and 
was  honorably  discharged,  and  who 
subsequently  enlisted  as  part  of  the 
quota  of  the  city  of  Boston,  and  desert- 
ed, and  was  tried  and  sentenced  there- 
for, and  during  his  sentence  was  dis 
charged  with  his  regiment,  on  the  mus- 
tering out  of  the  volunteers  at  the  close 
of  the  war,  did  not  acquire  any  legal 
settlement  by  his  enlistment  as  part 
of  the  quota  of  the  city  of  Boston. 

2.  Nor  does  the  Act  of  1865,  chap.  880, 
enable  him  to  gain  a  settlement  in  the 
town  of  Pax  ton,  which,  but  for  his  de- 
sertion and  sentence,  he  might  have  ac- 
quired by  virtue  of  his  first  enlistment 

8.  The  right  to  a  settlement  is  a  valua- 
ble privilege,  which  such  Act  intended 
to  confer  only  on  faithful  soldiers. 

(Middlesex  Filed  Mar  U.  1887 J 

A  PPEAL  by  plaintiff  from  a  judgment  of 
xl  the  Superior  Court  of  Middlesex  Count/ 
in  favor  of  defendant  in  an  action  to  recover 
for  support  furnished  a  pauper.  Ajfirmed. 

The  case  was  heard  in  the  superior  court 
before  Thompson,  J.,  on  agreed  facts,  and 
j  udgment  ordered  thereon  for  defendant.  The 
case  Is  sufficiently  stated  in  the  opinion. 
Mr.  C.  J.  Hctntire,  for  plaintiff: 
The  plaintiff  claims  that  Bernard  Hastings 
acquired  a  settlement  in  the  defendant  town 
under  the  provisions  of  Pub.  8 tat.  chap.  83,  §  1, 
cl.  11. 

The  statute  is  retroactive  and  takes  effects* 
if  it  were  in  force  on  February  9. 1864,  the  dsls; 
of  the  honorable  discharge  of  Hastings  at  da 
expiration  of  the  term  of  his  naval  service, 

Granville  v.  Southampton,  188  Ms 
Boston  v.  Warwick,  182  Mass.  519;  Tateaa. 
Dedham  v.  Inhabi.  of  Milton.  136  Mam. 
Woreetter  v.  Springfield.  127  Mass.  540;  " 
burg  v.  Lunenburg,  102  Mass.  860.  See 
Stat.  chap.  88. 

Hastings  therefore  legally  holds  his 
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merit  duly  acquired  in  Paxton,  unless  he  has 
since  acquired  a  new  one  within  the  8tate. 

Inhabs.  of  Oakham  v.  8utton,  18  Met.  192. 

His  settlement  in  Paxton  on  February  9, 
1884,  being  then  admitted,  but  one  defense  to 
this  suit  is  open  to  the  defendant,  which  is 
that  said  Hastings  has  defeated  or  lost  his  set- 
tlement in  that  town  by  acquiring  a  new  one 
in  some  other  town  within  the  State;  and  the 
burden  of  proving  this  is  on  the  defendant. 

Worcester  v.  Wiibraham,  18  Gray,  589;  Shrewt- 
bury  v.  Salem,  19  Pick.  889;  AtOeborough  v. 
Middkborough,  10  Pick.  878;  Oakham  v.  But- 
ton, 18  Met.  192. 

A  subsequent  enlistment,  desertion,  and 
conviction  cannot  defeat  a  settlement  already, 
by  any  legal  method,  acquired. 

Granville  v.  Southampton,  188  Mass.  258; 
Pub.  Stat  chap.  88,  §  5. 

Desertion  only  prevents  acquiring  a  settle- 
ment which  otherwise  might  be  acquired  by 
the  particular  service  in  which  the  enlisted 
person  is  enlisted,  at  the  time  of  such  deser- 
tion, and  will  not  affect  a  settlement  which 
has  already  been  acquired  by  a  previous  com- 
pleted service  of  one  year  and  an  honorable 
discharge. 

The  proviso  only  applies  to  acquiring  a 
"  settlement  in  such  place."  A  contrary  con- 
struction of  the  statute  would  not  only  be  un- 
just to  the  enlisted  person,  but  also  to  those 
who  have  gained  a  derivative  settlement 
through  him. 

Worcester  v.  Springfield,  127  Mass.  541. 

Mr.  W.  S.  B.  Hopkins,  for  defendant: 

Military  settlements  are  not  acquired  under 
the  laws  by  men  "  who  shall  have  been  proved 
guilty  of  willful  desertion,"  or  who  have  "left 
the  service  otherwise  than  by  reason  of  disa- 
bility or  an  honorable  discharge." 

FUehburg  v.  Lunenburg,  102  Mass.  860; 
Lunenburg  v.  Shirley,  182  Mass.  500. 

There  is  no  evidence  of  an  honorable  dis- 
charge. The  presumption  that  public  officials 
do  their  duty  would  imply  that  the  facts  ap- 
pear in  the  discharge,  which  is  not  produced; 
to  wit,  that  he  was  discharged  as  a  convicted 
deserter,  serving  sentence. 

The  case  is  analogous  to  Lunenburg  v.  Shir- 
ley, 182  Mass.  500,  where  the  soldier  was  dis- 
charged "  as  a  surrendered  deserter."  A  dis- 
charge of  some  nature,  and  with  some  recital, 
is  necessary  to  get  a  man  out  of  the  service. 

Articles  of  War,  art.  11,  cited  in  Sheffield  v. 
Otii,  107  Mass.  284;  U.  S.  Rev.  Stat.  1842,  art.  4. 

If  it  be  said  that  a  discharge  is  to  be  regard- 
ed as  a  pardon,  as  has  sometimes  been  ar- 
gued, and  purges  the  offense,  the  argument 
cannot  avail  here.  An  honorable  discharge, 
as  a  certificate  of  leaving  the  service  in  a  sta- 
tus of  honor,  is  applied  in  the  cases  only  to  an 
offense  for  which  the  soldier  has  never  been 
held  to  trial,  and  of  which  he  has  never  been 
convicted. 

United  States  v.  Kelly,  15  Wall.  84  (82  U.  S. 
bk.  21.  L.  ed.  106);  United  States  v.  Landers,  92 
U.  8.  77  (Bk.  28,  L.  ed.  608). 

Devens,  /.,  delivered  the  opinion  of  the 
court: 

Hastings  was  duly  enlisted,  and  mustered 
into  the  naval  service  of  the  United  States  as  a 
part  of  the  quota  of  the  town  of  Paxton,  dur- 
2  Mass.      h.  k.  k.,  v.  rv. 


ing  the  late  civil  war,  duly  served  for  a  period 
of  more  than  one  year,  and  left  the  service  by 
an  honorable  discharge.  Unless  he  is,  from  , 
some  cause,  one  of  the  persons  not  included 
within  the  operation  of  the  Statute  of  1865, 
chap.  280  (Pub.  Stat.  chap.  88,  §  1,  cl.  11),  or 
unless  he  has  since  acquired  a  legal  settlement 
elsewhere  within  the  State,  by  which  an  earli- 
er settlement  would  be  defeated,  his  settlement 
is  within  the  defendant  town;  and  the  plaintiff 
would  be  entitled  to  recover  for  the  sums  law- 
fully expended  for  his  relief.  The  evidence 
admitted  showed  that  Hastings,  subsequent  to 
his  honorable  discharge  from  his  first  enlist- 
ment in  February,  1864.  again  enlisted  as  a 
part  of  the  quota  of  the  city  of  Boston,  on 
March  7,  1864,  in  the  59th  Massachusetts  Vol- 
unteers, for  three  years,  deserted  August  12, 
1864,  was  tried  and  convicted  of  willful  deser- 
tion by  court-martial,  and  was  undergoing 
sentence  at  the  time  the  regiment  was  mus- 
tered out  of  service,  at  the  close  of  active  hos- 
tilities, July  80,  1865.  What  was  the  form  of 
discharge  he  received  does  not  appear.  Some 
form  of  discharge  was  necessary  to  release 
him  from  the  service.  Articles  of  War,  art. 
11;  Sheffield  v.  Otis,  107  Mass.  284.  It  cannot 
be  presumed  that  he  was  discharged  other- 
wise than  as  a  convicted  deserter  receiving 
sentence,  as  he  was  not  entitled  to  an  honora- 
ble discbarge.  To  this  evidence  the  plaintiff 
objects,  on  the  ground  of  incompetency.  It 
contends  that,  through  the  retroactive  force  of 
the  statute,  Hastings  acquired  a  settlement  in 
the  defendant  town  in  February,  1864,  as  of 
that  date,  by  his  honorable  discharge  from 
the  naval  force,  and  that  any  subsequent  en- 
listment, desertion,  and  conviction  therefor 
cannot  defeat  a  settlement  already  acquired 
by  any  legal  method;  and,  further,  that 
this  evidence  does  not  tend  to  prove  "the  ac- 
quirement of  a  new  settlement  within  the  Com- 
monwealth, but  is  intended  only  to  destroy  a 
settlement  already  acquired."  That  Hastings 
did  not  acquire  any  legal  settlement  by  his  en- 
listment as  a  part  of  the  quota  of  the  city  of 
Boston  is  quite  clear;  ana  the  evidence  in  re- 
lation thereto  would  be  inadmissible  if  we 
could  adopt  the  plaintiffs  contention  that 
Hastings  had  acquired  a  settlement  in  Febru- 
ary, 1864,  notwithstanding  his  subsequent  en- 
listment and  desertion.  The  Act  of  1865  was 
passed,  as  has  been  frequently  pointed  out,  after 
the  war  had  substantially  closed  by  the  sur- 
render of  the  last  of  the  large  Confederate 
armies  on  April  26,  1865,  although  it  was 
more  than  a  year  later  before  the  President  of 
the  United  States,  by  proclamation,  for- 
mally announced  that  the  insurrection  against 
the  national  authority  was  at  an  end.  Lunen- 
burg v.  Shirley,  18  Mass.  498.  This  Act,  we 
have  heretofore  held,  is  to  be  construed,  as  far 
as  possible,  as  if  it  were  in  force  at  the  time 
when  the  service  by  which  a  military  settle- 
ment could  be  acquired  was  rendered;  but  this 
construction  has  been  adopted  only  when  it 
has  appeared  that  the  soldier  whose  settlement 
was  discussed  was  one  to  whom  the  statute 
applied.  QranxMe  v.  Southampton,  188  Mass. 
256.  When  it  is  said,  in  Boston  v.  Warwick,  182 
Mass.  519,  520,  that  the  settlement  conferred 
upon  the  soldier  "is  not  a  settlement  acquired 
at  the  time  of  the  passage  of  the  statute,  but,  by 
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•virtue  of  the  retroactive  force  of  the  statute, 
is  to  be  treated  in  all  respects  as  a  settlement 
»  acquired  by  him  at  the  expiration  of  his  ser- 
vice for  a  term  not  less  than  a  year,"  the  court 
is  dealing  with  the  effect  of  the  military  set- 
tlements of  those  men  to  whom  the  statute 
provisions  apply.  It  is  a  different  question 
whether  a  soldier  who  is  a  convicted  deserter 
is  within  the  provisions  of  the  statute,  and  can 
have  acquired  a  military  settlement  thereby, 
or  whether  be  is  one  of  the  class  excepted  from 
its  benefits,  although  he  had,  before  the  enlist- 
ment, during  the  period  of  which  his  desertion 
occurred,  faithfully  served  a  previous  enlist- 
ment for  the  required  time;  which  service,  but 
for  his  misconduct  under  the  later  enlistment, 
would  have  entitled  him  to  a  settlement  in  the 
town  with  whose  quota  he  originally  served. 
The  3d  section  of  the  Act  of  1865,  chap.  280. 
was  certainly  intended  to  exclude  certain  per- 
sons from  the  benefits  which  had  been  provided 
by  the  earlier  sections  for  soldiers  who  had 
served  the  required  time  during  the  civil  war. 
While,  in  distributing  the  public  burden  of 
supporting  the  poor,  it  was  undoubtedly 
thought  proper  by  the  Legislature  to  impose 
upon  the  town  in  whose  quota  certain  soldiers 
had  served  the  expense  of  supporting  them,  as 
the  towns  to  this  extent  had  thus  been  relieved 
of  an  onerous  duty,  the  right  to  a  settlement  is 
a  valuable  privilege  which  the  Act  intended  to 
confer  on  a  faithful  soldier.  Lunenburg  v. 
Shirley,  182  Mass.  500.  The  words  of  the  sec- 
tion are:  "The  provisions  of  this  Act  shall  not 
apply  to  any  person  who  shall  have  enlisted 
and  received  a  bounty  for  such  enlistment  in 
more  than  one  town,  unless  the  second  enlist- 
ment was  made  after  an  honorable  discharge 
from  the  first  term  of  service;  nor  to  any  per- 
son who  has  been  guilty  of  willful  desertion,  or 
who  shall  have  left  the  service  otherwise  than 
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by  reason  of  disability  or  an  honorable  dia- 
charge."  Hastings  is  therefore  a  person  to 
whom,  by  the  terms  of  this  section.'the  Act 
does  not  apply.  He  has  been  convicted  of  1 
willful  desertion  by  a  competent  court  The 
language  excluding  such  a  person  is  not  lira-  < 
i tea  to  the  offense  of  desertion  committed  by 
him  during  the  term  of  service  upon  which  it 
is  sought  to  base  a  settlement,  but  is  general. 
The  argument  that,  having  once  faithfully 
served,  he  acquired  a  settlement  which  could 
not  be  taken  away  by  his  misconduct  under  a 
second  enlistment,  assumes  that  the  statute  is 
retroactive  as  to  those  persons  to  whom  hi 
provisions  do  not  apply.  The  Legislature  was 
not  ignorant  that  many  men  had  served  under 
more  than  one  enlistment,  and  that  some  had 
been  guilty  of  misconduct.  It  did  not  intend 
to  confer  the  benefit  upon  any  but  those  who 
had,  throughout,  served  meritoriously,  and  it 
therefore  defines  certain  classes  who  should 
not  receive  it.  The  first  clause  of  the  section 
quoted  expressly  excludes  a  soldier  from  the 
settlement  which  he  might  otherwise  acquire 
from  a  second  enlistment,  unless  that  enlist- 
ment were  made  after  an  honorable  discharge 
from  the  first.  When  the  statute  enacts  that 
its  provisions  shall  not  apply  to  a  soldier  guilty 
of  willful  desertion,  we  must  hold  conversely 
that  when  a  soldier,  during  his  second  enlist- 
ment, is  guilty  of  willful  desertion,  the  Act 
does  not  enable  him  to  gain  the  settlement 
which,  but  for  this,  he  might  have  acquired 
by  virtue  of  his  first  enlistment  His  miscon- 
duct does  not  defeat  any  settlement  he  bad  ac- 
quired, or  deprive  him  of  anything  he  bad 
gained.  It  simply  places  him  within  a  class 
for  whom  the  Act  is  not  intended.  Hastings 
not  having  gained  a  settlement  in  Paxton,  the 
entry  must  be — 
Judgment  affirmed. 
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CONNECTICUT. 
Supreme  Court  of  Errors. 


Frederick  W.  WARNER 
WilHam  L.  WILLARD. 

1.  Where  a  testator,  by  his  will,  gave  his 
wife  the  use  of  his  real  estate  during 
her  life,  and  then,  after  giving  some  leg- 
acies, gave  all  the  residue  of  uis  estate, 
after  payment  of  his  debts  and  funeral 
charges,  to  his  wife, — Held,  that  she 
took  the  fee  of  the  real  estate. 

2.  When  a  party  makes  a  will,  the  pre- 
sumption is  that  he  intends  to  dis- 
pose of  all  of  his  property,  and  not  to 
die  intestate  as  to  any  part  of  it. 

(Hartford  Filed  February,  1887.) 

CASE  reserved. 
Amicable  submission  to  the  Superior 
Court  in  Hartford  County,  of  the  question  as 
to  the  construction  of  a  will,  reserved  for  the 
advice  of  this  court. 
The  facts  appear  from  the  opinion. 
Mr.  Edward  D.  Bobbins,  for  plaintiff: 
It  may  be,  as  defendant  claims,  that  when 
the  testator  wrote  the  first  clause  he  had  not 
determined  to  give  his.  wife  anything  more 
than  what  he  therein  disposes  of.   Tet,  after 
making  all  the  other  gifts  which  he  desired  to 
make,  ne  certainly  came  to  the  conclusion  to 
give  her  also  all  that  there  should  be  left. 
The  later  clause  of  the  will  expresses  his  final 
intention;  and,  even  if  there  were  a  contradic- 
tion, the  later  clause  would  prevail. 

Chappel  v.  Avery,  6  Conn.  81,  84;  Minor  v. 
Ferris,  22  Conn.  871,  878. 

In  general,  implication  is  admissible  only  in 
the  absence  of,  and  not  to  control,  an  express 
disposition.  An  express  and  positive  devise 
cannot  be  controlled  by  the  reason  assigned, 
or  by  subsequent  ambiguous  words,  or  by  in- 
ference and  argument  from  other  parts  of  the 
will. 

8  Jarm.  Wills,  ed.  by  Rand.  &  T.  p.  706. 

The  presumption  of  the  law  is  against  par- 
tial intestacy. 

Hiogins  v.  Dteen,  100  111.  564,  566;  Irwin  v. 
Zane,  16  W.  Va.  646;  Smith  v.  Smith,  17Gratt 
(Va.)  268;  Booth  v.  Booth,  4  Ves.  407. 

Mr.  C.  M.  Joslyn,  for  defendant. 

Granger,  delivered  the  opinion  of  the 
court: 

This  Is  an  amicable  suit  to  obtain  a  con- 
struction of  the  will  of  William  Willard.  The 
first  clause  of  the  will  is  as  follows: 

"I  give  and  bequeath  to  my  beloved  and 
faithful  wife,  Jane  Q.  Willard,  the  use  and 
improvement  of  the  real  estate  of  which  I  may 
die  possessed,  during  her  natural  life.  I  also 
give  to  her,  the  said  Jane  G. ,  all  my  household 
furniture  of  every  name  and  kind. 

The  testator  then  gives  to  one  daughter 
$2,500;  to  another  $2,000;  to  his  son  0,000 
and  his  gold  watch,  gold-headed  cane,  and 
wardrobe;  and  to  an  adopted  son  $1,000. 
Then  follows  the  sixth  clause  of  the  will, 
which  Is  as  follows 
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"All  the  residue  of  ray  estate,  of  whatever 
name  or  kind,  after  payment  of  my  debts  and 
funeral  charges,  I  give  and  bequeath  to  my 
wife,  Jane  O.  Willard." 

The  residue  of  the  estate,  of  course,  includes 
the  fee  of  the  real  estate,  of  which  only  the  life 
use  had  been  given  by  the  first  clause,  and 
which  had  not  been  disposed  of  by  any  other 
clause  of  the  will,  unless,  from  the  whole  will, 
we  can  gather  the  intent  of  the  testator  not  to 
include  It. 

The  defendant  contends  that,  taking  this 
clause  in  connection  with  the  first,  it  is  evi- 
dent that  the  testator  intended  to  give  his  wife 
only  a  life  use  of  the  real  estate,  and  that  this 
gift  of  the  residue  must  therefore  be  regarded 
as  intended  to  embrace  only  the  personal  es- 
tate. The  facts  are  found  with  regard  to  the 
amount  of  the  testator's  personal  and  real  es- 
tate; but  they  throw  no  light  upon  this  ques- 
tion. 

It  is  difficult  to  discover  any  reason  why  the 
testator  should  have  given  his  wife  a  life  es- 
tate only  in  the  first  clause  of  the  will,  and 
the  fee  of  the  same  real  estate  by  the  residuary 
clause.  But  the  question  for  us  to  consider  is 
not  why  he  did  what  he  did,  but  simply,  What 
has  he  in  fact  done?  We  must  look  for  his 
intention  only  in  the  will  itself;  and  in  that  he 
has  expressed  himself  in  language  free  from 
all  ambiguity.  He  not  only  speaks  of  "all  the 
residue,  but  of  "all  the  residue  of  my  estate 
of  whatever  name  or  kind."  It  would  hardly 
be  possible  for  language  to  be  more  compre- 
hensive. 

Were  the  matter  left  in  any  doubt,  there  is  a 
further  consideration  that  would  be  decisive. 
If  the  fee  of  the  real  estate  does  not  pass  by 
the  residuary  clause,  then  it  is  not  disposed 
of,  and  becomes  intestate  estate.  But  there  is 
always  a  presumption  that  when  a  party  makes 
a  win  he  intends  to  dispose  of  all  his  property, 
and  not  to  die  intestate  as  to  any  part  of  it. 
"Every  Intendment  is  to  be  made  against  hold- 
ing a  man  to  be  intestate  who  sits  down  to 
dispose  of  the  residue  of  his  property."  Booth 
v.  Booth,  4  Ves.  407.  To  the  same  effect  are 
Higains  v.  Dwen,  100  111.  654,  556;  Smith  v. 
Smith,  17Gratt.  268;  Irwin  v.  Zane,  15  W.  Va. 
646. 

Our  conclusion  is  that  the  widow  took  the  fee  of 
the  real  estate,  and  the  Superior  Court  is  so  ad- 
vised. 

In  this  opinion  the  other  Judges  concurred. 


Annie  E.  BRONSON 
v. 

Borough  of  WALLINGFORD. 

1.  Section  88  of  the  charter  of  the  bo- 
rough of  Wallinarford  (Special  Laws  of 
1881,  p.  117),  authorising  the  borough 
to  construct  sewers  and  provide  for 
the  outflow  of  waste  water,  drainage, 
and  sewage,  and  providing  a  method  of 
compensation  for  damages  to  private 
property,  refers  to  ordinary  sewerage 
from  houses,  and  to  such  surface  waters 


as  may  be  drained  into  sewers;  but  I 
no  reference  to  surface  waters  pass- 
ing off  upon  the  surface  of  the  ground. 
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2.  A  complaint  against  a  municipal 
corporation  for  damages,  alleging  a 
cause  of  action  resulting  from  the  dispo- 
sition, by  defendant,  of  surface  water 
from  a  highway,  in  the  discharge 
of  its  duty  in  caring  for  the  highways, 
causing  surface  water  to  flow  upon 
private  property,— is  not  sufficient 
where  it  falls  to  allege  special  facts 
showing  that  the  act  complained  of  was 
wanton  or  unnecessary,  or  that  the 
water  was  drained  into  some  place  pro- 
hibited by  statute  (Sess.  Laws  1881,  p. 
84,  §65v 

(New  Haven  Filed  February,  1887.) 

CASE  reserved.    Complaint  insufficient. 
This  action  was  brought  by  Annie  E. 
Bronson  against  the  defendant  borough  to  re- 
cover for  an  injury  to  her  land  by  the  turning 
upon  it  of  water  and  sewage  from  the  street. 
The  action  was  brought  in  the  Superior  Court 
of  New  Haven  County,  and,  upon  demurrer 
to  the  complaint,  was  reserved  for  the  advice 
of  this  court 
The  facts  appear  from  the  opinion. 
Mr.  J.  W.  Ailing,  for  defendant,  demur- 
rant: 

1.  Municipal  corporations  in  the  discharge 
of  a  governmental  duty  are  exempt  from  re- 
sponsibility for  the  acta  of  their  agents,  unless 
such  liability  is  imposed  by  statute,  and  to  the 
extent  only  of  such  statutory  liability. 

Jones  v.  New  Haven,  84  Conn.  18;  Judge  v. 
Meriden,  88  Conn.  90;  Hewison  v.  New  Haven, 
84  Conn.  188,  189  ;  8.  C.  87  Conn.  482;  Tor- 
bush  v.  Norwich,  88  Conn.  228;  Jewett  v.  New 
Haven,  88  Conn.  872;  Mead  v.  New  Haven,  40 
Conn.  74;  FeUowes  v.  New  Haven,  44  Conn. 
240;  Cooney  v.  HarUand,  95  111.  516. 

2.  The  repair  of  highways  is  everywhere  re- 
garded as  a  governmental  duty. 

Chidsey  v.  Canton,  17  Conn.  478;  Weed  v. 
Greenwich,  45  Conn.  170, 182. 

In  all  civilized  countries  the  duty  of  pro- 
viding safe  and  convenient  highways  to  facili- 
tate trade  and  communication  between  differ- 
ent parts  of  the  State  or  community  is  consid- 
ered a  governmental  duty. 

Chicago,  etc.  B.  R.  Co.  v.  AttyGen.  9  West. 
Jur.  847  ;  2  Morawetz.  Corp.  1078. 

8.  The  repair  of  highways  is  cast  upon  the 
boroughs,  not  as  a  privilege,  not  because  it  is 
sought  for,  but  because  it  is  the  general  law 
of  the  State  that  boroughs  should  be  responsi- 
ble for  the  repair  of  highways  within  their 
limits. 

HiU  v.  Boston,  122  Mass.  879. 

The  case  of  Weed  v.  Greenwich,  supra, 
turned  upon  the  point  that  the  act  done  in 
that  case  was  done  under  the  special  powers 
and  privileges  conferred  by  the  borough  char- 
ter, and  that  the  governmental  duty  of  repair- 
ing highways  was,  whether  correctly  or  not, 
supposed  to  be  upon  the  town.  But  the  duty 
of  repairing  highways  is  no  leas  of  a  govern- 
mental character,  though  imposed  upon  the 
borough  by  its  charter  as  well  as  by  gen- 
eral law.  The  burden  of  this  duty  was  upon 
this  borough  before  these  provisions  in  its 
charter,  which  have  not,  in  this  regard,  made 
that  duty  more  onerous. 
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4.  The  acts  of  the  borough  complained  of 
were  authorized  by  statute.  An  ancient  stat- 
ute provided  that  "persons  authorized  to  re- 
pair highways  may  make  or  clear  any  water- 
course, or  place  for  draining  off  the  water 
therefrom,  into  or  through  any  person's  land, 
so  far  as  necessary  to  drain  off  such  water." 
Gen.  Stat  p.  288,  §  16.  This  statute  wa» 
amended  in  1881  so  as  to  read  as  follows; 
"Persons  authorized  to  construct  or  repair 
highways  may  make  or  clear  any  watercourse, 
or  place  for  draining  off  the  water  therefrom, 
into  or  through  any  person's  land,  so  far  as  ne- 
cessary to  drain  off  such  water;  and  when  it 
shall  be  necessary  to  make  any  drain  upon  or 
through  any  person's  land  for  the  purpose 
named  in  this  Act,  it  shall  be  done  In  such  way 
as  to  do  the  least  damage  to  such  land;  pro- 
vided nothing  in  this  Act  shall  be  so  construed 
as  to  allow  the  drainage  of  water  from  such 
highways  into  or  upon  any  dooryard,  in  front 
of  any  dwelling-house,  or  into  or  upon  yards 
and  enclosures  used  exclusively  for  the  stor- 
age and  sale  of  goods  and  merchandise."  This 
statute  justifies  the  acts  of  the  borough,  it  not 
being  charged  or  claimed  that  the  borough 
was  guilty  of  any  negligence  in  the  matter,  or 
that  the  exceptions  of  the  statute  apply  to  the 
case. 

Mr.  W.  L.  Bennett,  for  plaintiff: 

1.  A  person  has  no  right,  by  grading  the 
surface  of  his  land,  to  turn  the  surface  water 
which  ordinarily  falls  upon  or  flows  over  it 
upon  the  adjoining  land  of  another. 

Adams  v.  Walker,  84  Conn.  466. 

A  municipal  corporation  has  no  greater 
right  than  an  individual  to  collect  the  surface 
water  from  its  lands  and  streets  into  an  artifi- 
cial channel,  and  to  discharge  them  upon  the 
lands  of  another. 

Byrnes  v.  Cohoes,  67  N.  Y.  204;  Noonan  v. 
Albany,  79  N.  Y.  470;  Field  v.  West  Oranot, 
86  N.  X.  Eq.  118;  West  Orange  v.  Field,  87  N. 
J.  Eq.  600;  Manning  v.  Lowell,  180  Mass.  21; 
Bray  ton  v.  Fall  River,  118  Mass.  228;  North 
Vernon  v.  Voegler,  89  Ind.  77;  CrawfordsvOle 
v.  Bond,  96  Ind.  286;  Am  v.  Kansas,  14  Fed. 
Rep.  286;  Inman  v.  Tripp,  11  R.  I.  520;  Ash- 
ley v.  Port  Huron,  85  Mich.  296. 

This  proposition  of  law  is  well  established 
in  other  States. 

It  was,  however,  urged  in  the  court  below 
that  the  injuries  complained  of  must  have 
been  caused  by  servants  of  the  borough  in  the 
performance  of  a  public  duty,  and  that  for  the 
consequences  of  such  acts  the  law  is  so  in  this 
State  that  the  defendant  is  not  liable.  But  it 
has  been  directly  decided,  upon  a  state  of  facts 
almost  identical  with  that  set  up  in  the  com- 
plaint, that  a  municipality  is  not  exempt  from 
those  liabilities  for  malfeasance  for  which  in- 
dividuals and  private  corporations  would  be 
liable  in  a  civil  action  by  the  party  injured. 

Banbury  <t  N.  B.  B.  Co.  v.  Norwalk,  87  Conn. 
119;  Weed  v.  Greenwich.  45  Conn.  170;  Mootrf 
v.  Banbury,  45  Conn.  550. 

In  the  last  case  the  court  lay  down  this  prop- 
osition (p.  556):  "A  principle  of  universal 
application— that  every  man  shall  transact  ha 
lawful  business  in  such  a  manner  as  to  do  no 
unnecessary  injury  to  another — compels  towns 
to  do  what  they  are  required  to  do,  in  a  proper 
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manner.  In  other  words,  towns  will  not  be 
justified  in  doing  an  act,  lawful  in  itself,  in 
such  a  manner  as  to  create  a  nuisance,  anv 
more  than  individuals;  and  if  a  nuisance  fs 
thus  created,  whereby  another  suffers  damage, 
towns,  like. individuals,  are  responsible."  The 
court  also  hold  (p.  55?)  that  there  is  nothing 
in  the  opinion  in  the  case  of  Judge  v.  Meriden, 
88  Conn.  90.  inconsistent  with  this  view. 

See  also  Healey  v.  New  Haven,  47  Conn.  814; 
Mors*  v.  Fair  Haven  Eatt,  48  Conn.  222. 

2.  This  case,  however,  need  not  be  governed 
by  the  rule  of  liability  applicable  to  towns. 
By  an  Act  revising  ana  amending  its  charter, 
passed  in  1881,  the  borough  of  Wallingford  is 
given  special  powers  to  lay  out  drains  and  sew- 
ers in  the  borough. 
Special  Acts  1881,  p.  116,  S§  80,  82,  88. 
Its  charter  is  its  only  authority.  The  duty  to 
lay  out  such  drains  is  not,  strictly  speaking,  a 
public  one;  it  is  a  special  power  or  privilege 
conferred  on  the  borough  at  its  request. 

Jones  v.  New  Haven,  84  Conn.  12;  Banbury 
A  N.  B.  R  Co.  v.  Norwalk,  87  Conn.  119; 
Weed  v.  Greenwich,  45  Conn.  170. 

If  acts  of  the  character  now  in  question  are 
performed  under  this  charter,  no  exemption 
from  liability  by  the  borough  can  be  inter- 
posed when,  from  negligence  or  willfulness, 
they  are  so  performed  as  to  produce  unneces- 
sary damage  to  other  parties. . 

Banbury  A  N.  R.  R.  Co.  v.  Norwalk,  and 
Weed  v.  Greenwich,  supra. 

8.  But  it  is  said  that  the  defendant  has 
power  to  do  the  act  complained  of,  under  Gen. 
Stat.  p.  288,  §  16.  This  statute  has  no  appli 
cation  to  this  case.  As  has  been  said,  the 
borough  acts  under  the  powers  conferred  upon 
it  by  its  charter.  The  charter  authorizes  its 
court  of  burgesses  to  "provide  for  the  outflow 
and  disposal  of  any  waste  water,  drainage,  or 
sewerage  from  any  public  or  private  sewer  or 
drain,  in  such  manner  and  upon  such  places 
as  it  shall  determine;  provided  that  suitable 
compensation  shall  be  made  for  any  damage 
to  private  property;"  and  provides  how  the 
amount  shall  be  determined  by  appraisers. 

It  was  the  duty  of  the  borough  to  have  the 
compensation  determined. 
Healy  v.  New  Haven,  49  Conn.  401. 
However  it  may  be  with  other  persons  au- 
thorized to  repair  highways,  the  officers  of  the 
borough  may  not  dispose  of  waste  water  and 
drainage  upon  the  lands  of  individuals,  with- 
out first  paying  compensation  for  damages. 
Moreover,  it  nowhere  appears  that  the  acts 
complained  of  were  in  any  sense  occasioned 
in  the  repair  of  highways,  or  by  persons  au- 
thorized to  repair  highways.  The  duty  of 
providing  sewerage  and  drainage  is  distinct 
from  the  duty  to  keep  highways  in  repair,  as 
has  already  been  shown. 
Jones  v.  New  Haven,  84  Conn.  12. 

Carpenter,  J. ,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  case,  after  alleging 
that  the  plaintiff  was  the  owner  of  .  certain 
real  estate,  alleges  that  "on  the  1st  day  of  July, 
1884,  all  that  part  of  the  territory  of  said  bo- 
rough of  Wallingford  which  is  situate  on  Main 
Street,  Center  Street,  and  Hall  Avenue,  in  said 
borough,  and  adjacent  to  said  highway,  was 
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drained,  and,  for  a  period  of  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary, 
had  been  drained,  of  surface  waters  and  sew- 
erage, through  open  gutters  and  drains  along 
said  Center  Street  and  said  Hall  Avenue,  ana 
past  and  away  from  the  said  land  of  the  plain- 
tiff. On  the  day  and  year  last  aforesaid  the 
defendant,  by  grading  and  the  construction 
of  covered  drains,  sewers,  and  culverts, 
changed  the  course  and  direction  of  the  flow 
of  said  waters  and  sewerage,  with  the  intent 
so  to  do,  in  such  manner  that  the  same  ran, 
and  have  ever  since  flowed  and  run,  and  still 
do  flow  and  run,  along  a  certain  other  high- 
way known  as  Cherry  Street,  and  under  said 
Cherry  Street  by  a  culvert,  over  and  upon  the 
said  premises  of  the  plaintiff,  and  in  such  man- 
ner as  to  constitute  a  nuisance,  whereby  the 
premises  of  the  plaintiff  are,  at  times  of  rain, 
flooded  with  filthy  waters  and  with  sewerage, 
and  are  kept  damp,  unhealthy,  and  malarious; 
at  all  times  are  worn  into  gullies  and  carried 
away  by  the  force  of  said  floods;  and  the 
plaintiff  has  been  and  is  deprived  of  the  en- 
joyment of  said  property,  and  the  value  of 
the  same  has  been  greatly  diminished." 

The  second  count  refers  to  another  portion 
of  the  territory  of  the  borough,  and  alleges  a 
diversion  of  the  surface  water  thereon, — omit- 
ting the  word  "sewerage," — so  as  to  cause  it 
to  flow  on  and  across  the  land  of  the  plaintiff; 
alleging  the  damage  in  the  same  way  as  in  the 
first  count. 

To  this  complaint  the  defendant  demurred, 
alleging  that,  on  the  facts  stated,  the  plaintiff  is 
not  entitled  to  the  relief  therein  sought. 

The  complaint  is  not  entirely  free  from  am- 
biguity. It  speaks  of  surface  water  and  sew- 
erage. The  defendant,  by  the  82d  section  of 
its  charter  (Special  Laws  of  1881,  p.  117).  is 
authorized  to  construct  sewers  and  drains, 
and  to  "provide  for  the  outflow  or  disposal  of 
any  waste  water,  drainage,  or  sewerage  from 
any  public  or  private  sewer  or  drain,  etc. ;  pro- 
vided that  suitable  compensation  shall  be  made 
for  any  damage  to  private  property;  the 
amount,  if  the  parties  cannot  agree,  to  be  de- 
termined in  the  manner  specified  in  §§  88  and 
86  of  this  Act." 

This  refers  to  ordinary  sewerage  from  dwell- 
ing-houses and  other  buildings  supplied  with 
running  water,  and  to  such  surface  waters  as 
may  be  drained  into  sewers;  but  has  no  refer- 
ence to  surface  water  passing  off  upon  the 
surface  of  the  ground.  The  general  supervi- 
sion of  its  system  of  sewers  is  given  to  the  bo- 
rough, so  far  at  least  as  to  enable  it  to  provide 
for  the  outflow  and  disposition  of  waste  water 
and  sewerage  from  drains  and  sewers;  a  power 
conferred  on  it  at  its  own  request,  not  for  the 
benefit  of  the  public  at  large,  out  for  the  special 
benefit  of  the  inhabitants  of  the  borough.  In 
exercising  this  power,  damage  to  individuals 
must  be  paid  for;  and  the  mode  of  payment  is 
provided  for. 

A  general  statute  imposes  upon  the  borough 
the  duty  of  maintaining  highways  within  Its 
limits.  That  makes  it  necessary  for  the  bo- 
rough to  dispose  of  all  surface  water  falling  or 
coming  upon  the  highways. 

Were  the  acts  of  the  defendant,  of  which 
the  plaintiff  complains,  done  in  the  exercise  of 
powers  conferred  upon  it  by  its  charter,  or  in 
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the  discharge  of  duties  imposed  upon  it  by  the 
general  statute?  We  think  the  defendant  was 
caring  for  the  highways  under  the  general 
statute.  If  the  suit  is  for  acts  done  under  the 
charter,  it  is  questionable  -whether  the  plaintiff 
has  any  remedy  except  that  which  the  charter 
provides.  But,  passing  that,  the  complaint  is 
not  adapted  to  a  cause  of  action  the  gist  of 
which  is  an  omission  of  the  borough  to  pro- 
vide for  the  appraisal  of  damages.  On  the 
other  hand,  it  is  apparent  that  surface  water  is 
the  principal  thing  of  which  the  plaintiff  com- 
plains, and  that  the  sewerage  mentioned  in  the 
complaint  is  such  sewerage  as  may  have  been 
discharged  upon  the  surface  and  mingled  with 
water  passing  thereon. 

We  interpret  the  complaint,  therefore,  as  al- 
leging a  cause  of  action  resulting  from  the 
disposition,  by  the  defendant,  of  surface  water 
on  the  highways,  in  the  discharge  of  its  duty 
in  caring  for  the  highways.  We  come,  then,  to 
the  mam  question:  Does  the  complaint  dis- 
close a  good  cause  of  action? 

The  defendant  is  accused  of  no  negligence 
resulting  in  an  injury  to  the  plaintiff;  it  is  not 
accused  of  a  faulty  construction  or  repair  of 
the  highway,  by  reason  of  which  the  plaintiff 
has  been  injured,  as  in  Mootry  v.  Danbury,  45 
Conn.  660;  it  is  not  accused  of  improperly 
discharging  the  surface  water  on  the  plaintiff  s 
premises  in  such  a  manner  as  to  expose  her 

Eroperty  unnecessarily  to  special  damage,  as 
i  Banbury  dk  N.  B.  B.  Co.  v.  Norwatk,  87 
Conn.  109;  nor  is  it  accused  of  a  direct  tres- 
pass upon  the  plaintiff's  land,  as  in  Weed  v. 
Qreenmch,  45  Conn.  170.  But  in  its  general 
features  this  case  is  very  much  like  that  of 
Judge  v.  Meriden,  88  Conn.  90,  in  which 
the  superintendent  of  streets,  with  a  view 
to  protecting  them  from  damage,  changed  the 
course  of  the  water  so  that  it  flowed  on  the 
plaintiff '8  premises,  to  his  Injury;  and  this 
court  held  that  the  city  was  not  liable.  The 
defendant  so  graded  the  streets  and  constructed 
its  drains,  sewers,  and  culverts  (presumptively 
in  the  best  manner)  as  to  cause  the  water  to 
flow  on  the  plaintiff's  land.  The  intent  charged 
we  consider  as  an  intent  simply  to  change  the 
grade,  and  not  a  malicious  intent  to  injure  the 
plaintiff.  8urface  water  must  be  turned  from 
the  road-bed  into  drains  and  gutters,  and  at 
times  will  flow  in  considerable  quantity.  It 
would  be  practically  impossible  for  towns, 
cities,  and  boroughs,  in  most  cases,  to  prevent 
such  water  from  flowing  on  to  the  lands  of 
the  adjoining  proprietors.  To  hold  them  re- 
sponsible for  not  doing  so  in  all  cases  would 
be  unreasonable.  It  is  only  in  special  cases, 
where  wanton  or  unnecessary  damage  is  done, 
or  where  damage  results  from  negligence,  that 
they  can  be  held  responsible.  It  logically  fol- 
lows that  the  special  facts  which  show  that 
the  act  was  wanton  or  unnecessary  must  ap- 
pear in  the  complaint.  Nothing  of  the  kind 
appears  in  this  complaint. 

We  have  a  statute  which  recognizes  this  dis- 
tinction. Gen.  Stat  p.  288,  §  18.  It  provides 
that  "persons  authorized  to  repair  highways 
may  make  or  clear  any  watercourse,  or  place 
for  draining  off  the  water  therefrom,  into  or 
through  any  person's  land,  so  far  as  necessary 
to  dram  off  such  water."  In  1881  this  statute 
was  re-enacted,  with  the  further  proviso  that 
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the  work  should  be  "done  in  such  a  way  as  to 
do  the  least  damage  to  such  land,"  and  with  a 

ftroviso  that  such  water  should  not  be  drained 
Dto  any  dooryard,  in  front  of  any  dwelling- 
house,  or  into  any  enclosure  used  exclusively 
for  the  storage  and  sale  of  merchandise." 
Sess.  Laws  1881,  p.  84,  §  65.  Clearly, this  statute 
exempts  the  defendant  from  liability,  unless  it 
appears  that  the  work  was  done  in  such  a  way 
as  to  do  unnecessary  damage,  or  that  the  water 
was  drained  into  some  place  prohibited  by  the 
statute.  Nothing  of  the  kind  appears. 
The  complaint  u  insufficient. 
In  this  opinion  the  other  Judges  concurred. 


Frank  L.  PALMER  et  at. 
v. 

HARTFORD  FIRE  INSURANCE  CO. 

1.  A  policy  of  insurance  may  be  re- 
formed, although  the  insured  has  held 
the  policy  until  after  a  loss*  in  silence 
and  in  ignorance,  from  the  omission  to 
read  the  policy  or  a  careless  reading,  of 
the  necessity  for  such  reformation. 

2.  Where  an  insurance  company  agrees 
to  renew  an  insurance  upon  the  same 
terms  and  conditions  as  those  of  a  pol- 
icy previously  issued  by  it  upon  the 
some  property,  which  had  expired,  and 
solicits  the  renewal  of  the  insurance; 
and  a  material  and  variant  condition 
is  by  mistake  inserted  in  the  policy  is- 
sued by  it  in  pursuance  of  such  contract 
of  renewal;  and  the  stipulated  premium 
is  received  and  retained, — in  an  action 
to  reform  the  last  policy  the  court  will 
not  hear  the  claim  of  the  company  that 
it  is  entitled  to  the  benefit  of  the  variant 
condition,  where  the  other  party  bad 
neither  actual  nor  imputed  knowledge 
of  the  change. 

8.  In  the  company's  promise  to  renew  the 
insurance  upon  the  same  terms  and  con- 
ditions as  those  of  the  previous  policy, 
there  is  a  legal  justification  for  the 
omission  of  the  Insured  to  examine 
the  new  policy  delivered,  and  for  his 
assumption  that  there  is  no  designed 
variance. 

4.  The  rule  of  law  that  no  person  shall 
be  permitted  to  deliver  himself  from 
contract  obligations  by  saying  that 
he  did  not  read  what  he  surned  or  ac- 
cepted ie  subject  to  this  limitation, 
namely,  that  it  is  not  to  be  applied  in 
behalf  of  any  person  who  by  word  or 
act  has  induced  the  omission  to  read. 

(New  London  Plied  February,  1887.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  of  New  London 
County  in  favor  of  defendant,  sustaining  a  de- 
murrer to  a  complaint  in  an  action  to  reform 
a  policy  of  flre  insurance,  and  to  recoTer  the 
amount  due  thereon.  Reverted. 

The  facts  and  questions  raised  appear  from 
the  opinion. 
Mr.  S.  Lucas,  for  plaintiffs,  appellants: 
It  is  alleged  in  the  plaintiffs'  complaint  that 
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there  was  an  agreement  between  the  parties  as 
to  the  specific  terms  of  the  policy  to  be  issued; 
for  it  is  alleged  that  the  defendant  proposed  to 
the  plaintiffs  to  renew  said  insurance  (Vide 
Bouv.  L.  Diet.  Renewal)  of  $5,000  for  the  same 
premium,  on  the  same  terms  and  conditions  as 
contained  in  the  first  policy.  The  specific 
terms  of  the  policy  to  be  issued  were  definitely 
determined;  and  the  proposition  made  by  the 
defendant,  having  been  accepted,  became  the 
original  contract  of  the  parties. 

1  Pars.  Cont.  p.  488;  May,  Ins.  §  45. 

The  complaint  of  the  plaintiffs  sets  up  a 
-contract  of  insurance  with  the  defendant,  and 
states,  by  reference  to  the  old  policy  and 
otherwise,  fully  what  that  contract  was,  and 
then  adds  that  the  defendant  was  to  issue 
■a  policy  therefor.  It  follows  that  that  policy 
should  contain  the  contract  as  made. 

It  was  not  necessary  to  aver  that  there  was 
-a  mutual  mistake  between  the  parties  as  to  the 
terms  of  the  policy  of  insurance  to  issue,  for 
the  simple  reason  that  there  was  no  mistake 
on  that  point  on  the  part  of  either.  It  stands 
uncontradicted  in  the  case  at  bar,  that  the  in- 
surance sought  by  the  plaintiffs  is  the  one  the 
defendant  by  its  contract  had  agreed  to  give, 
and  hence  there  could  be  no  mistake  in  regard 
to  that  on  the  part  of  either  party. 

The  cause  of  complaint  is  that  the  defend- 
ant has  not  performed  the  contract  admitted 
by  the  demurrer. 

The  defendant  had  agreed  to  deliver  to  the 
plaintiffs  a  policy  of  a  certain  character. 
It  has  not  done  it,  but  has  delivered  a  policy 
■of  an  entirely  different  character.  Does  it 
make  any  difference  whether  the  defendant 
failed  to  do  that,  either  by  mistake  or  design? 
The  effect  is  the  same  in  either  case. 

If  the  defendant  delivered  the  policy  by  de- 
sign, in  violation  of  its  contract,  without  dis- 
closing its  true  character,  then  it  was  guilty  of 
a  fraud;  and  if  guilty  of  a  fraud,  it  is  without 
excuse,  and  the  contract  should  be  enforced. 

Story  v.  Norwich  <fc  W.  R.  R.  Co.  24  Conn. 
113;  1  Story,  Eq.  Jur.  §  187;  Etsex  v.  Day,  52 
Conn.  496,  1  New  Eng.  Rep.  188. 

The  rule  that  a  mistake  must  be  mutual,  or 
a  court  will  not  reform  a  contract,  within  the 
limits  of  its  proper  application,  is  founded  in 
reason;  and  the  reason  is  this:  If  a  contract  is 
corrected  by  a  court  of  chancery,  to  make  it 
conform  to  the  intention  of  one  of  the  parties, 
it  -is  of  course  forcing  a  contract  upon  the 
other  party  which  he  never  intended  to  make, 
unless  his  own  intent  concurred  with  that  of 
the  other  party. 

Ettez  v.  Day,  supra. 

But  that  is  not  this  case.  The  plaintiffs  are 
not  seeking  to  force  a  contract  on  the  defend- 
ant which  it  never  made,  but  to  enforce  a  con- 
tract it  did  make,  and  which  became  obliga- 
tory before  a  policy  was  delivered. 

Sheldon  v.  Conn.  Mut.  Int.  Co.  25  Conn.  207; 
May,  Ins.  §  14. 

If,  upon  an  agreement  for  insurance,  a  pol- 
icy be  drawn  by  the  insurance  office,  in  a  form 
which  differs  from  the  terms  of  the  agree- 
ment, and  varies  the  rights  of  the  parties  in- 
sured, equity  will  interfere,  and  deal  with  the 
■case  on  the  footing  of  the  agreement,  and  not 
on  that  of  the  policy. 

Kerr,  Fr.  422. 
coirs. 


The  plaintiffs  were  not  guilty  of  such  laches 
as  deprive  them  of  equitable  relief.  It  comes 
with  a  poor  grace  from  the  defendant,  who 
committed  the  error  or  fraud,  to  blame  the 
plaintiffs  for  trusting  to  the  defendant  to  do 
as  it  agreed,  and  not  detecting  the  error.  This 
was  not  an  instrument  signed  by  the  plaintiffs 
or  given  by  them.  It  was  simply  received  by 
them  under  the  misapprehension  that  it  was 
right,  which  misapprehension  was  induced  by 
the  confidence  they  put  in  the  defendant. 
And  then  it  should  be  kept  in  mind  that  they 
had  made  a  contract  with  the  defendant 
whereby  the  defendant  was  legally,  as  well  as 
morally,  bound  to  issue  the  proper  policy.  It 
would  seem  this  objection  is  without  force. 
Courts  have  granted  relief  in  cases  very  much 
stronger  for  defendant  than  this;  and  that,  too, 
when  there  was  no  prior  agreement  on  which 
to  base  the  claim  for  relief. 

Wooden  v.  Haviland,  18  Conn.  101;  Ettez  v. 
Day,  52  Conn.  492,  1  New  Eng.  Rep.  188. 

If  the  defendant  was  deprived  of  any  right 
of  rescission,  it  was  caused  by  its  own  neglect 
or  wrong.  If  it  delivered  the  policy  by  mis- 
take, it  was  its  mistake;  if  by  design,  it  was 
its  own  fraud.  What  claim  on  the  plaintiffs 
has  the  defendant,  simply  because  they  omit- 
ted to  detect  its  own  mistake,  or  fraud,  by 
reason  of  the  confidence  they  reposed  in  the  de- 
fendant? 

Mr.  Charles  E.  Perkins,  for  defendant, 
appellee: 

The  general  rule  is  well  settled  that,  where 
parties  nave  once  reduced  their  agreement  to 
writing,  and  it  has  been  delivered  and  received, 
no  evidence  of  previous  negotiations  or 
arrangements,  whether  verbal  or  in  writing, 
can  be  received  to  add  to,  alter,  or  contradict 
the  terms  of  the  written  instrument.  This  is 
the  well-settled  rule,  both  at  law  and  in  equity. 
The  rule  is  uniform  at  law,  but  there  are  cer- 
tain exceptions  to  it  in  equity.  These  are.  that 
if  one  party  to  the  contract  has  been  guilty  of 
fraud,  by  which  the  contract  is  made  different 
from  what  it  was  agreed  to  be;  or  if  it  is  so 
made  by  the  mutual  mistake  of  both  parties, — 
equity  will  interfere  and  make  the  contract 
what  it  should  have  been;  but  these  are  the 
only  grounds. 

1  Story,  Eq.  Jur.§§  154, 155. etteq.;  Eearne 
v.  New  England  Mut.  Mar.  Int.  Co.  20  Wall. 
488,  490  (87  U.  S.  bk.  22,  L.  ed.  895). 

As  to  fraud:  It  is  evident  that  no  claim  can 
be. made  under  this  head,  for  no  fraud  is  al- 
leged. 

Crocker  v.  Higgint,  7  Conn.  846. 

As  to  mistake:  In  the  first  place,  it  is  not  al- 
leged anywhere  in  the  complaint  that  there 
was  any  mistake  of  any  kind  by  either  party; 
or  that  there  was  an  accidental  mistake  of  the 
scrivener  or  clerk  in  drawing  the  policy;  or 
that  there  was  a  mutual  mistake  of  both  par- 
ties. 

The  complaint  is  clearly  defective  in  this 
particular,  in  point  of  form;  and  the  plaintiffs, 
though  warned  by  the  demurrer  that  this  was 
the  ground  of  objection,  have  not  seen  fit  to  set 
up  mistake  as  a  ground  of  relief,  thereby  im- 
pliedly admitting  that  there  was  none. 

The  defendants  have  a  right  to  know  what 
kind  of  claim  they  are  called  upon  to  meet,  so 
as  not  to  be  surprised  upon  the  trial.   If  fraud 
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is  claimed,  they  should  be  informed  of  that; 
if  mistake,  they  should  have  an  opportunity 
to  prepare  that  issue;  but  here,  in  this  part  of 
the  complaint,  all  that  is  alleged  is  merely  that 
there  was  an  agreement  to  renew  the  insur- 
ance by  issuing  another  policy  on  the  same 
terms  and  conditions  as  the  former  one,  and 
that  the  defendants  did  toot  perform  that  agree- 
ment. If  this  was  all  there  was  in  the  com- 
plaint, it  would  be  clearly  bad. 

The  real  ground  of  the  plaintiffs'  claim  ap- 
pears from  the  latter  part  of  the  complaint, 
where  the  plaintiffs  allege  that  there  was  a 
mistake  on  their  part  alone.  They  allege  that 
they  received  the  policy  as  it  is,  but  did  not 
look  at  or  read  it,  and  if  they  had  done  so, 
they  would  not  have  received  it,  but  would 
have  refused  to  take  it.  and  applied  elsewhere 
for  other  insurance;  that  thereby  they  were 
mistaken  as  to  what  the  policy  really  was,  re- 
ceived it  under  such  mistake,  and  now,  after 
the  fire,  want  the  policy  reformed  to  make  it 
what  they  supposed  it  was  going  to  be. 

The  mistake  must  be  a  mutual  one;  both 
parties  must  have  done  what  neither  intended 
to  do. 

German  American  Ins.  Co.  v.  Davie,  181  Mass. 
816;  Hearne  v.  New  England  Mut.  Mar.  In*.  Co. 
eupra;  Bishop  v.  Clay,  F.  &  M.  Ins.  Co.  49  Conn. 
167;  Spare  v.  Ins.  Co.  18  Ins.  L.  J.  286. 

To  the  same  effect  are  the  cases  of  Brugger 
v.  State  I.  Ins.  Co.  5  Sawyer,  810;  Brainerd 
v.  Arnold,  27  Conn.  624;  Paine  v.  Jones,  75  N. 
T.  598. 

In  Woodbury  Sav.Bank  Building  Aseo.  v.  Char- 
ter Oak  F.  db  M.  Ins.  Co.  81  Conn.  517,  and  Mal- 
leable Iron  Works  v.  Phoenix  Ins.  Co.  25  Conn. 
465,  both  parties  supposed  that  the  answer  to 
the  application  conveyed  the  idea  which  they 
both  had  in  their  minds  and  intended  to  con- 
vey, but  by  mutual  mistake  it  was  stated  in- 
correctly. Tbe  only  real  question  in  both  of 
those  cases  was  whether  the  mistake  of  the 
agent  of  tbe  insurance  company  was  the  mis- 
take of  the  company. 

An  additional  reason  for  not  granting  the  re- 
lief asked  for  is  in  the  gross  negligence  and 
laches  of  the  plaintiffs  in  not  looking  at  or  ex- 
amining the  policy  when  given  them,  until  after 
the  fire. 

It  is  a  well-settled  principle  that  equity  will 
not  relieve  where  the  applicant  has  been  guilty 
of  negligence  or  laches,  and  this  principle  has 
often  been  applied  to  this  question  of  the  neces- 
sity of  reading  contracts  received  from  another. 
It  has  many  times  been  set  up  as  a  defense  that 
the  partv  did  not  read  the  contract  delivered 
to  him  in  performance  of  an  agreement,  but 
not  successfully. 

Bishop  v.  Clay  F.  &  M.  Ins.  Co.  49  Conn. 
167,172;  Ryan  v.  World  Mut.  L.Ins.  Co.  41  Conn. 
172;  Grace  v.  Adams,  100  Mass.  507;  Monitor 
Mut.  F.  Ins.  Co.  v.  Buffum,  115  Mass.  845; 
Ins.  Co.  [v.  Swank,  12  Ins.  L.  J.  625;  N.  T. 
Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519  (Bk.  29, 
L.  ed.  984);  American  Ins.  Co.  v.  Neiberger,  74 
Mo.  167;  Richardson  v.  Maine  Ins.  Co.  46  Me. 
894. 

It  is  not  claimed  tbat  the  mere  fact  that  the 
plaintiffs  did  not  look  at  the  policy  is,  in  all 
cases,  conclusive  evidence  of  laches,  as  a  mat- 
ter of  law.  It  may  be  explained;  sickness, 
false  statements  by  the  other  party,  and  other 
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circumstances,  may  excuse  it,  but  here  the 

Slaintiffs  allege  no  such  facts,  as  it  was  their 
uty  to  do  if  there  were  any.  This  court  takes 
the  case  just  as  the  court  below  did,  that  the 
plaintiffs  accepted  this  policy  without  looking 
at  it,  and  kept  it  until  after  the  fire,  never  ob 
jecting  to  it,  or  giving  the  defendants  an  op- 
portunity to  cancel  if  there  was  any  objection 
made;  and  now,  after  the  loss,  come  to  a  court 
of  equity,  admitting  that  they  were  guilty  of 
gross  negligence,  and  ask  the  court  on  that 

Eound  alone  to  change  a  contract  which  is 
st  what  the  defendant  intended  tbat  it  should 
,  so  far  as  any  allegation  or  claims  of  the 
plaintiffs  go. 

Again,  the  plaintiffs  Were  bound  to  know, 
from  the  fact  that  a  new  policy  was  given  to 
them,  that  it  was  not  a  mere  renewal  of  the 
old  one.  It  is  not  alleged,  nor  is  there  any 
pretense,  that  in  fact  the  old  policy  was  re- 
newed with  all  its  specific  terms  and  conditions. 
The  allegations  relative  to  the  preliminary  ne- 
gotiations, which  are  only  formally  admitted 
to  be  true  by  the  demurrer,  for  purposes  of 
pleading,  without  reference  to  their  actual 
truth,  do  not  claim  that. 

I  presume  that  the  learned  counsel  for  the 
plaintiffs  will  rest  his  case  principally  upon 
the  late  decision  of  Essex  v.  JDay.Si  Conn.  483. 
1  New  Eng.  Rep.  188,  and  will  claim  that  that 
case  changed  the  law,  not  only  as  to  laches, 
but  also  as  to  the  necessity  of  mistakes  being 
mutual ;  but  I  submit  that  it  was  not  the  in- 
tention of  the  majority  of  the  court  to  do  either, 
but  merely  to  say  that,  in  the  peculiar  circum- 
stances of  that  case,  they  did  not  find  ground 
for  the  application  of  either  of  those  princi- 
ples, or  found  other  facts  which  took  the  case 
out  of  such  application. 

Pardee*  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  case  is  in  effect  as  fol- 
lows: Prior  to  May  15,  1884,  the  defendant 
had  issued  to  the  plaintiffs  a  policy  of  insur- 
ance against  loss  by  fire  upon  merchandise:  on 
that  day  it  expired;  on  that  day  tbe  defendant 
proposed  to  them  to  renew  the  insurance  up- 
on the  terms  and  conditions  of  the  expiring 
policy;  the  plaintiffs  accepted  the  proposition: 
the  defendant  wrote  a  policy,  delivered  to.and 
received  the  premium  from,  the  plaintiffs;  they, 
relying  upon  the  fidelity  of  the  defendant  to  it* 
promise,  and  supposing  the  last  written  poller 
to  contain  the  same  stipulations  and  conditions 
as  were  in  the  first,  omitted  to  read  it.  The 
merchandise  was  damaged  by  fire  on  August 
17,  1884;  subsequently  the  plaintiffs,  for  the 
first  time,  discovered  that  the  last  policy  con- 
tained this  condition,  which  was  not  in  the  first: 
"Co-insurance  clause.  If  the  value  of  the 
property  at  the  time  of  any  fire  shall  be  great- 
er than  the  amount  of  the  insurance  thereon, 
the  insurer  shall  be  considered  as  co-insurer  for 
such  excess,  and  all  losses  shall  be  adjusted 
accordingly."  In  this  respect  the  last  policy 
materially  differs  from  the  first  The  plain- 
tiffs would  not  have  accepted  the  policy  and 
paid  the  premium  if  they  had  known  that  it 
contained  this  clause;  and  if  the  defendant  bad 
notified  them  of  its  refusal  to  perform  to 
agreement,  they  could  and  would  have  obtatoed 
elsewhere,  at  the  same  price,  the  desired 
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Insurance  upon  the  stipulated  terms.  The  de- 
fendant refuses  either  to  correct  the  policy  or 
perform  the  agreement.  The  plaintiffs  ask 
that  the  policy  may  be  reformed  so  as  to  ex- 
press the  agreement,  and  that  the  defendant  be 
compelled  to  perform  the  agreement  and  pay 
the  indemnity  promised  by  it.  The  defendant 
answers  by  demurrer,  assigning  therefor  the 
following  reasons:  "That,  upon  the  facts 
•tated,  the  plaintiffs  are  not  entitled  to  the  re- 
lief sought;  that  the  complaint  does  not  aver 
that  there  was  a  mutual  mistake  between  the 
parties  as  to  the  terms  of  the  policy,  or  as  to 
the  agreement  for  one:  and  that  the  plaintiffs 
were  guilty  of  gross  laches  in  not  reading  the 
policy,  and  in  not  notifying  the  defendant  of 
their  claim,  so  that  it  might  have  exercised  its 
right  of  rescission  before  loss." 

The  superior  court  held  the  complaint  to  be 
insufficient.  The  plaintiffs  appeal,  assigning 
the  following  reasons: 

1.  The  court  erred  and  mistook  the  law  in 
rendering  Judgment  in  favor  of  the  defendant 
to  recover  costs. 

2.  In  not  holding  that  the  plaintiffs  were  en- 
titled to  recover  at  least  the  amount  of  loss 
covered  by  the  policy  as  delivered  to  the  plain- 
tiffs by  the  defendant. 

8.  In  hoWing  that,  upon  the  facts  stated  in 
the  complaint,  the  plaintiffs  were  not  entitled 
to  the  relief  sought. 

4.  In  holding  that  the  plaintiffs  should  have 
averred  in  their  complaint  that  there  was  a 
mutual  mistake  between  the  plaintiffs  and  de- 
fendant as  to  the  terms  of  said  policy. 

5.  In  holding  that  there  was  no  allegation 
in  the  plaintiffs'  complaint  of  an  agreement  be- 
tween the  parties  as  to  the  specific  terms  of 
the  new  policy  that  was  to  be  issued. 

6.  In  not  holding  that,  as  the  defendant  had 
agreed  to  renew  said  insurance  on  the  same 
terms  and  conditions  as  stated  in  the  old  pol- 
icy, for  the  same  premium,  and  issue  a  policy 
therefor,  It  was  immaterial,  under  the  circum- 
stances in  this  case,  whether  the  failure  to 
perform  said  agreement  on  the  part  of  the  de- 
fendant was  by  mistake  or  design. 

7.  In  holding  that  the  plaintiffs  were  guilty 
of  such  gross  laches  in  not  examining  the  new 
policy  that  they  are  not  entitled  to  relief ;  and 
in  holding  that  the  defendant  was  excused  in 
the  performance  of  its  contract  because  the 
plaintiffs  did  not  detect  its  omission  to  deliver 
such  a  policy  to  the  plaintiffs  as  it  agreed  to, 
till  after  the  fire. 

8.  Iu  holding  that  it  was  the  duty  of  the 
plaintiffs  to  detect  and  notify  the  defendant 
of  an  alteration  which  the  defendant  made, and, 
in  the  very  nature  of  the  case,  must  have  had 
knowledge  of,  to  wit,  the  changes  in  the  terms 
and  conditions  of  the  new  policy  from  those 
In  the  old. 

9.  In  not  holding  that  the  plaintiffs  were 
entitled  to  a  correction  of  said  last  named  pol- 
icy in  the  manner  sought,  and  to  specific  per- 
formance of  the  agreement  stated  in  paragraph 
10,  and  to  judgment  for  the  amount  that 
would  be  due  by  said  policy,  when  corrected, 
by  reason  of  said  loss  by  said  fire. 

For  the  purpose  of  testing  the  sufficiency  of 
the  pleadings,  we  are  to  assume  that  the  de- 
fendant admits  that  an  agreement  between  it 
and  the  plaintiffs  for  indemnity  against  loss 
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by  fire,  containing  every  stipulation  and  condi- 
tion which  ahou  Id  enter  into  or  affect  it,  was  re- 
duced to  writing.and  that  the  defendant  agreed 
to  make  and  sign  a  copy  thereof,  except  as  to 
the  dates  of  commencement  and  termination  of 
risk,  and  deliver  the  same  to  the  plaintiffs; 
that  it  wrote  and  signed  a  policy  of  insurance, 
and  delivered  it  to  the  plaintiffs  as  and  for  a 
performance  of  its  promise,  and  received  the 
stipulated  premium,  without  notice  to  them 
that  an  important  and  variant  condition  had 
been  added  to  those  contained  in  the  first  writ- 
ten agreement;  and  that  the  plaintiffs,  trusting 
to  the  defendant's  fidelity  to  its  undertaking, 
omitted  to  examine  the,  policy  for  the  purpose 
of  discovering  variances .  from  the  written 
draft,  and  did  not  in  fact  discover  the  variance 
until  after  damage  to  the  property,  for  which 
indemnity  had  been  sought. 

The  presence  of  the  variant  clause  in  the  de- 
livered instrument  is  of  necessity  due  either  to 
intention  or  mistake  upon  the  part  of  thedef  end- 
ant.  To  attribute  it  to  the  former  is  to  charge 
constructive  fraud  at  least;  and  .inasmuch  as  the 
plaintiffs  have  not  charged  this  specifically,  If 
we  accede  to  the  rule  of  law  invoked  by  the 
defendant, — that  unless  fraud  is  so  charged  it 
is  excluded  from  the  case, — there  remains  the 
other  and  only  possibility,  namely,  mistake; 
and  upon  a  fair  interpretation  of  the  allegation, 
this,  the  only  possible  legal  meaning,  is  to  be 
attributed  to  it,  namely,  that  the  writing, 
which,  by  the  agreement  of  the  parties,  should 
have  been  a  copy  of  a  previously-written  draft, 
did,  in  fact,  contain  a  variant  and  material 
clause  which  neither  of  them  desired  or  in- 
tended that  it  should  contain,  and  which 
neither  party  would  knowingly  have  permit- 
ted to  be  in  it.  This  meaning  the  defendant 
should  have  found  therein,  and  to  it  made  an- 
swer. 

That  it  is  a  most  frequent  and  useful  office 
of  a  court  of  equity  to  reform  written  con- 
tracts, and  make  them  conform  to  the  verbal 
agreement  or  written  draft  which  of  necessity 

f>recedes  them,  is  in  the  knowledge  of  all ;  and 
t  is  sufficiently  accurate  to  say  that  no  writing 
is  beyond  its  reach,  if  the  prayer  for  relief  is 
presented  in  due  season  and  supported  by  con- 
vincing evidence.  Of  course  the  presumption 
in  favor  of  the  written  over  the  spoken  agree- 
ment is  almost  resistless;  and  the  court  has 
wearied  itself  in  declaring  that  such  prayers 
must  be  supported  by  overwhelming  evidence, 
or  be  denied.  But  in  the  case  at  bar  the  de- 
fendant volunteers  to  lift  this  burden  from  the 
plaintiffs,  and  upon  the  pleadings  admits  that 
the  delivered  policy  is  materially  variant  from 
the  precedent  written  draft  agreed  upon. 

There  are  many  precedents  for  the  reforma- 
tion of  policies  of  insurance  in  cases  where 
the  insured  has  held  the  policy  until  after  a 
loss,  in  silence  and  in  ignorance  of  the  neces- 
sity for  such  reformation,— ignorance  because 
of  the  omission  to  read  the  policy,  or  of  a 
careless  reading.   A  few  are  cited. 

In  Andrews  v.  Essex  F.  &  M.  Ins.  Co.  8  Ma- 
son, 10,  Story,  J.,  said:  "There  cannot  at  the 
present  day  be  any  serious  doubt  that  a  court 
of  equity  has  authority  to  reform  a  contract, 
where  there  has  been  an  omission  of  a  material 
stipulation  by  mistake.  And  a  policy  of  in- 
surance is  just  as  much  within  the  reach  of  the 
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principle  as  any  other  written  contract.  But 
a  court  of  equity  ought  to  be  extremely  cau- 
tious in  the  exercise  of  such  an  authority,  see- 
ing that  it  trenches  upon  one  of  the  most  sal- 
utary rules  of  evidence, — that  parol  evidence 
■ought  not  to  be  admitted  to  vary  a  written 
instrument.  It  ought  therefore  in  all  cases  to 
withhold  its  aid  where  the  mistake  is  not 
made  out  by  the  clearest  evidence,  according 
to  the  understanding  of  both  parties,  and  upon 
testimony  entirely  exact  and  satisfactory. 
There  is  less  danger  where  the  instrument  is 
to  be  reformed  by  reference  to  a  preliminary 
written  contract  which  it  was  designed  to  exe- 
cute. But  even  here  there  is  abundant  room 
for  caution,  since  the  parties  may  have  varied 
their  intentions,  or  the  clause  may  not  have 
been  originally  understood  by  either  party  to 
go  to  the  extent  now  required.  And  these 
considerations  acquire  additional  force  where 
circumstances  have  occurred  in  the  intermedi- 
ate time  which  give  an  increased  importance 
to  the  asserted  mistake.  Under  these  limita- 
tions the  doctrine  of  courts  of  equity  on  this 
subject  does  not  seem  at  variance  with  general 
convenience  or  justice." 

In  1  Story's  Equity  Jurisprudence,  §  159,  it 
is  said  as  follows:  "The  relief  granted  by 
■courts  of  equity  in  cases  of  this  character  Is 
not  confined  to  mere  executory  contracts,  by 
Altering  and  conforming  them  to  the  real  in- 
tent of  the  parties;  but  it  is  extended  to  sol- 
emn instruments  which  are  made  by  the  par- 
ties in  pursuance  of  such  executory  or  prelim- 
inary contracts;  and  indeed,  if  the  court  acted 
otherwise,  there  would  be  a  great  defect  of 
justice,  and  the  main  evils  of  the  mistake 
would  remain  irremediable.  Hence,  in  pre- 
liminary contracts  for  conveyances,  settle- 
ments, and  other  solemn  instruments,  the 
court  acts  efficiently  by  reforming  the  prelim- 
inary contract  itself,  and  decreeing  a  due  exe- 
cution of  it  as  reformed,  if  no  conveyance  or 
other  solemn  instrument  in  pursuance  of  it  has 
been  executed.  And  if  such  conveyance  or 
instrument  has  been  executed,  it  reforms  the 
latter  also  by  making  it  such  as  the  parties 
originally  intended." 

In  Oliver  v.  Mut.  Commercial  Mar.  Int.  Co. 
2  Curtis,  277,  the  marginal  note  is  as  follows: 
■"If  a  policy,  when  drawn  and  received,  does 
not  correctly  express  a  previously-concluded 
agreement  for  insurance  which  it  was  designed 
by  both  parties  to  execute,  equity  will  reform 
it.  If  underwriters  conclude  an  agreement 
for  insurance  with  one  known  to  them  to  be 
merely  an  agent,  and  nothing  is  said  as  to 
whose  account  the  insurance  is  to  be  made 
upon,  the  agent  has  a  right  to  a  policy  insuring 
him  as  agent,  or  for  whom  it  concerns.  If  the 
agent  makes  a  mistake  in  declaring  the  inter- 
est, equity  requires  it  to  be  corrected,  and  the 
policy  reformed.  There  is  a  distinction  be- 
tween the  correction  of  a  mistake  in  a  written 
contract  and  in  the  execution  of  a  power.  In 
the  latter  case  courts  interpose  more  willingly. 
But  if  the  agent  did  not  declare  the  interest  in 
the  wrong  person  by  mistake,  but  through  a 
fraudulent  design,  equity  will  not  relieve  the 
principal.  If  a  party  fails  through  mistake  to 
obtain  such  a  policy  as  he  is  entitled  to  by  an 
existing  valid  contract,  equity  will  relieve, 
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though  the  mistake  arose  from  ignorance  of 
law. 

In  North  American  Ins.  Co.  v.  Whipple,  8 
Biss.  419,  the  court  says:  "It  is  easy  to  see 
how,  in  the  filling  up  of  printed  blanks,  a  mis- 
take like  that  alleged  by  the  complainant 
might  happen;  and  the  policy  clerk  says  that 
it  occurred  from  the  fact  that  he  was  accus- 
tomed, in  the  majority  of  instances,  to  fill  up 
yearly  policies.  All  the  other  policies  were 
made  out  for  two  months;  that  is,  they  ex- 
pired on  the  22d  of  December,  1864,  instead  of 
the  22d  of  December,  1865.  This  is  not  con- 
tradicted by  the  defendant.  The  defendant 
himself,  who  personally  procured  this  insur- 
ance, has  no  recollection,  or  does  not  testify  to 
any,  In  regard  to  what  transpired  at  the  time 
he  applied  for  the  insurance.  He  admits  that 
he  obtained  the  insurance  at  the  time  men- 
tioned, but  does  not  profess  to  remember  the 
time  the  policies  were  to  run,  from  anything 
he  can  now  recall  of  the  transaction.  It  is 
shown  in  the  proofs, — and  I  presume  it  would 
be  taken  notice  of  without  proof ,— that  four- 
teen months  is  an  unusual  time  for  the  life  of 
an  insurance  policy.  The  usual  time  is  two, 
three,  four,  six,  and  twelve  months,  and  if  for 
any  reason  the  defendant  had  had  occasion  to 
apply  for  a  policy  so  much  out  of  the  usual 
course  of  business,  it  would  have  made  some 
impression  upon  his  memory  and  that  of  the 
clerks  and  agents  of  the  insurance  company 
who  participated  in  the  transaction.  So,  also, 
the  fact  that  only  so  small  an  amount  was  paid 
for  a  policy  having  so  long  a  time  to  run 
would  seem  to  be  a  circumstance  calculated  to 
excite  attention  and  impress  itself  upon  the 
memory.  It  is  true  that  the  defendant  testifies 
that  he  afterwards  sent  his  policies  to  the  in- 
surance agents  to  have  them  looked  over  and 
mistakes  corrected;  but  both  the  agents  deny 
that  they  ever  saw  this  policy,  and  assert  posi- 
tively that  they  supposed  the  same  had  ex- 
pired on  the  22d  of  December,  1864,  and  had 
so  entered  the  same  on  their  books,  and  so  in- 
formed the  complainant,  and  had  no  know- 
ledge that  the  policy  in  question  was  claimed 
to  be  in  force  until  after  the  fire.  Under  the 
evidence  in  this  case  I  can  but  conclude  that 
the  substantial  allegations  in  the  bill  are  made 
out  by  the  proofs,  and  that  the  complainant  is 
entitled  to  the  relief  prayed  for." 

In  Phomix  Fire  Ins.  Co.  v.  Ournee,  1  Paige 
278,  the  marginal  note  is  as  follows:  "A  coor 
of  chancery  has  jurisdiction  to  correct  mis- 
takes in  policies  of  insurance,  as  well  as  in  all 
other  written  instruments.  The  evidence  of 
the  mistakes  in  all  cases  should  be  clear  and 
satisfactory."  Chancellor  Walworth  said  ta 
this  case:  "It  is  well  settled  that  a  court  of 
equity  has  jurisdiction  to  correct  mistakes  in 
policies  of  insurance,  as  well  as  in  all  other 
written  instruments.  Phill.  Ins.  14.  But  the 
evidence  of  such  mistake,  and  that  both  par- 
ties understood  the  contract  in  the  manner  in 
which  it  is  sought  to  be  reformed,  should  be 
clear  and  satisfactory.  In  policies  of  insur- 
ance, the  label  or  written  memorandum  from 
which  the  policy  was  filled  up  is  always  con- 
sidered of  great  importance  in  determining  the 
nature  of  the  risk  and  the  intention  of  the  par- 
ties.   Thus,  in  Motleaux  v.  London  Int.  Of.  1 
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Alt  647,  Lord  Hardwicke  held  that  a  policy 
ought  to  be  rectified  agreeably  to  the  label; 
ana  in  the  issues  which  [he  directed  in  that 
case  the  label  was  treated  as  the  real  contract 
between  the  parties.  In  this  case  there  is  a 
substantial  difference  between  the  policy  and 
the  written  memorandum  on  which  it  is 
founded." 

In  Wood  on  Fire  Insurance,  §  484,  it  is  said 
as  follows:  "When  an  application  for  insur- 
ance is  made  and  accepted,  and  a  policy  is  is- 
sued, which,  either  by  mistake  or  fraud  on  the 
part  of  the  insurer,  essentially  varies  from  the 
contract  made,  and  tbe  policy  is  not  seen  or 
examined  by  the  assured  until  after  the  loss 
thereunder  occurs,  he  is  not  estopped  from 
seeking  a  reformation  of  the  contract,  upon  the 
ground  that  he  accepted  the  policy.  Thus, 
where  the  plaintiffs  entered  into  a  contract  for 
insurance  with  the  defendant's  agent,  and  paid 
him  tbe  premium,  and  took  from  him  a  re- 
ceipt stating  that  the  insurance  was  for  $10,000 
upon  'merchandise,  generally  contained  in 
their  three-story  brick  building,  metal  roof, 
and  occupied  by  them  as  a  commission  house,' 
and  a  policy  was  issued  containing  all  the 
provisions  of  the  contract  except  the  words 
'as  a  commission  house,'  and  the  policy  was 
received  by  a  clerk  of  the  plaintiffs,  and  its 
terms  were  not  known  to  the  assured  until 
the  loss,  it  was  held  that,  'inasmuch  as  the 
insurer  refused  to  pay  the  loss  upon  goods 
held  by  commission,  the  assured  were  entitled 
to  have  the  policy  made  to  conform  to  the 
agreement,  and  could  not  be  said  to  have  ac- 
cepted the  change  in  the  contract  as  indicated 
in  the  policy.  The  fact  that  proceedings  are 
not  instituted  for  its  reformation  until  after  a 
loss  does  not,  of  itself,  bar  the  remedy.  It  is 
a  circumstance  to  be  taken  into  consideration 
in  connection  with  other  circumstances  in  de- 
termining whether  the  plaintiffs  waived  the 
variance,  but,  if  the  delay  is  excused,  the 
remedy  remains.'" 

in  Van  Tuyl  v.  Westchester  Fire  Int.  Co.  55 
N.  T.  657,  the  plaintiffs  procured  insurance  up- 
on their  stock  and  materials  in  their  manufac- 
tory. One  of  the  printed  conditions  declared 
it  void  in  the  case  of  the  establishment  run- 
ning, in  whole  or  in  part,  over  or  extra  time, 
or  runningat  night,  without  special  agreement. 
The  plaintiffs  gave  evidence  to  show  that  they 
previously  insured  with  the  defendant,  but 
had  the  policy  cancelled  because  of  the  condi- 
tion above  mentioned  being  in  it;  that  the 
plaintiffs'  agent  informed  the  defendant  that 
the  United  States  Insurance  Company  of  Bal- 
timore was  writing  on  the  property,  and  that 
their  policy  did  not  contain  that  clause;  that 
the  defendant  thereupon  agreed  to  write  as  the 
other  companies  did,  and  to  follow  the  form  of 
the  United  States  policy,  which  the  plaintiffs 
were  to  and  did  furnish  for  the  defendant  to 
copy.  The  plaintiffs  thereupon  produced  a 
blank  form,  which  the  witness  testified  was  a 
blank  policy  of  the  latter  company.  This  was 
offered  in  evidence,  and  was  objected  to  upon 
the  ground  that  the  copy  shown  the  defendant 
should  be  produced,  and  that  a  blank  form  not 
filled  up  was  not  proper  evidence.  The  objec- 
tion was  overruled ,  and  the  defendant  excepted. 
Tbe  plaintiffs  also  gave  evidence  tending  to 
show  that  they  did  not  discover  that  the  per- 
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mission  required  was  not  in  the  policy,  until 
after  the  fire.  Tbe  evidence  as  to  the  agree- 
ment was  denied  by  the  defendant's  agent  who 
effected  the  insurance.  It  was  held  that  the 
plaintiffs  were  entitled  to  have  the  policy  re- 
formed. See  also  New  York  Ice  Co.  v.  North- 
western Ins.  Co.  28  N.T.857j  National  Fire  Int. 
Co.  v.  Crane,  16  Md.  260;  Harris  v.  Columbiana 
Mut.  Int.  Co.  18  Ohio,  116;  Weed  v.  Schenectady 
Int.  Co.  7  Lans.  452;  BidweU  v.  After  Mut.  Pat. 
Go.  16  N.  Y.  268;  Briotov.  Pacific  Mut.  Int.  Co. 
4  Daly,  246;  Bunten  v.  Orient  Mut.  Int.  Co.  2 
Keys,  667;  Malleable  Iron  Worktv.  Phoenix  Int. 
Co.  25  Conn.  465;  Bennett  v.  City  Int.  Co.  115 
Mass.  241 ;  Moliere  v.  Pa.  Fire  Int.  Go.  5  Rawle, 
842;  National  Traders  Bank  v.  Ocean  Int.  Go. 
62  Me.  519;  Lippincott  v.  Int.  Co.  8  La.  546; 
Franklin  F.  Int.  Go.  v.  Hewitt,  8  B.  Mon.  281; 
Law  v.  Warren,  6  Irish  Eq.  299. 

In  National  Traders  Bank  v.  Ocean  Int.  Go. 
62  Me.  519,  it  is  said  as  follows:  "This  is  a  bill 
in  equity  asking  the  court  to  reform  an  insur- 
ance policy.  The  authority  of  the  court  to 
grant  the  relief  prayed  for  is  conceded.  The 
only  question  is  whether  the  evidence  of  mis- 
take is  such  as  to  justify  the  court  in  exercis- 
ing its  authority.  *  *  *  As  there  can  be 
no  recovery  upon  the  policy  as  it  is  now  writ- 
ten, for  the  reason  that,  between  the  voyage  in- 
sured and  the  one  actually  made  by  the  ves- 
sel, there  would  be  apparently  a  fatal  devia- 
tion, the  plaintiffs  ask  to  have  the  policy  re- 
formed so  that  it  will  describe  the  voyage  cor- 
rectly. We  think  the  relief  prayed  for  should 
be  granted.  Where,  as  in  this  case,  an  insur- 
ance company  undertakes  to  insure  the  charter 
of  a  vessel,  after  being  informed  that  no  copy 
of  the  charter  has  been  received,  and  it  is  not 
known  how  many  ports  she  will  be  required  to 
use,  and,  through  mistake,  the  policy  is  so  writ- . 
ten  as  to  limit  the  vessel  to  the  use  of  one  port, 
when  in  fact  her  charter  requires  her  to  use 
two,  we  think  a  court  of  equity  should  order 
the  policy  reformed  so  as  to  make  it  describe 
the  voyage  correctly.  The  mistake  in  this 
case  seems  to  be  established  beyond  the  possi- 
bility of  doubt  The  policy  and  the  charter 
are  both  written  instruments.  A  comparison 
of  the  two  demonstrates  that  the  voyage  de- 
scribed in  the  charter  is  misd  escribed  In  the 
policy.  Can  there  be  any  doubt  that  this  mis- 
description was  the  result  of  mistake?  We 
think  not.  It  is  impossible  to  believe  that  the 
applicant  for  insurance  knowingly  paid  the 
premium  for  a  void  policy.  Nor  would  it  be 
just  to  the  officers  of  the  insurance  company 
to  suppose  that  they  took  a  premium  for  a 
policy  known  to  them  to  be  of  no  value.  The 
conclusion  is  therefore  inevitable  that  the  mis- 
description was  the  result  of  a  mistake,— a 
mutual  mistake,— a  mistake  in  which  both  par- 
ties participated;  and  we  think  equity  and 
good  conscience  require  that  it  should  be  cor- 
rected." 

In  Buckland  v.  Adams  Express  Go.  97  Mass. 
182,  the  court -said:  "On  a  consideration  of  the 
facts  stated,  it  does  not  appear  to  us  that  the 

ftlaintiffs  ever  did  agree  that  the  merchandise 
n  question  should  be  transported  on  the  terms 
set  forth  in  the  receipt  which  was  delivered  to 
the  workman  at  the  manufactory  when  the 
package  was  delivered  to  the  defendant's  agent. 
It  is  not  stated  that  the  plaintiffs,  or  either  of 
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them,  ever  read  the  paper  containing  the  alleged 
regulations,  or  one  similar  to  it.  It  is  agreed  that 
the  defendants  received  and  carried  like  pack- 

rof  merchandise  for  the  plaintiffs,  at  or 
it  the  time  the  one  in  controversy  was  de- 
livered for  carriage,  without  giving  the  plain- 
tiffs any  receipt  whatever  therefor,  and  that 
this  was  the  course  of  dealing  between  the  par- 
ties in  a  large  majority  of  the  instances  in 
which  the  defendants  had  been  employed  by 
the  plaintiffs.  From  this  it  would  appear  that 
the  ordinary  course  of  business  was  for  the  de- 
fendants to  receive  merchandise  from  the 

Elaintiff 8,  without  attempting  to  limit  their  lia- 
ility  as  carriers  in  any  manner  whatever. 
Under  these  circumstances  we  cannot  fairly 
Infer  that  the  plaintiffs  understood  that,  by  the 
delivery  of  a  receipt  for  the  merchandise,  the 
defendants  intended  to  limit  the  liability  which 
they  ordinarily  assumed  in  their  dealings  with 
the  plaintiffs;  or  that  the  latter  understood  and 
assented  to  the  contents  of  such  receipt  as  fix- 
ing the  terms  on  which  the  defendants  were 
to  transport  the  merchandise." 

In  National  Fire  Int.  Co.  v.  Crane,  16  Md. 
295,  the  court  said:  "Whatever  effect  the 
want  of  such  an  indorsement  may  have  at  law 
in  an  action  on  the  policy,  we  think  it  cannot 
be  urged  in  a  court  of  equity,  in  a  cause  other- 
wise free  from  objection.  The  judge  below 
has  correctly  stated  the  law  on  the  subject. 
The  indorsement  could  have  been  made  only 
by  the  company.  If  it  be  omitted,  who  is  to' 
blame?  Certainly  not  the  assured.  These 
policies  contain  many  stipulations,  some  of 
them  operating  as  conditions  precedent  for  the 
benefit  of  the  company,  and  few  for  that  of 
the  assured.  It  is  too  common  for  applica- 
tions to  be  met  and  adjustment  refused  on  friv- 
olous and  unjust  pretenses,  in  order  to  defeat 
fair  claims  on  contracts  of  which  good  faith 
is  the  very  essence;  and  we  think  it  would  pro- 
mote the  interest  of  insurance  companies,  and 
tend  to  a  higher  state  of  morals  in  business 
transactions,  if  they  would  exhibit  more  readi- 
ness to  settle  demands  upon  them  than,  as  we 
discover  from  the  numerous  reported  cases  on 
the  subject,  appears  to  be  usual  with  them. 
In  this  case  the  president  of  the  company  dic- 
tated the  application  himself;  the  prior  insur- 
ance was  made  known  to  him;  the  parties  re- 
lied upon  him;  they  never  went  to  the  office  of 
the  company;  he  came  to  the  counting-house 
of  the  complainant,  seeking  the  risk;  and  after 
hearing  all  they  had  to  say  on  the  subject  he 
departed,  and  soon  after  sent  the  policy  and 
received  the  premium,  his  clerk  saying  that  it 
was  all  right,  the  only  defect,  however,  being 
that  the  company  had  omitted  part  of  its  own 
duty  in  not  indorsing  the  former  insurance. 
In  such  a  case  we  are  called  upon  to  say  that 
the  party  is  without  remedy.   On  the  contra- 

S\  we  think  it  would  be  a  reproach  to  the  ju- 
Bprudence  of  the  State  if  this  company  were 
discharged  from  their  contract  on  any  such 
grounds.  There  is  a  distinction  in  cases  where 
the  preparation  of  an  instrument  belongs  to 
the  party  to  become  liable  under  it;  he  ought 
in  that  case  to  be  dealt  with  more  strictly.  19 
Ves.  257.  Insurance  contracts  are  within  this 
principle;  and  equity  will  interpose,  not  only 
in  cases  of  fraud,  but  also  of  mistake,  where  a 
policy  is  drawn  up  in  a  form  different  from 
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the  application,  or  anything  is  omitted  which  it 
is  the  duty  of  the  company  to  insert  or  indorse 
on  the  instrument.  CoUett  v.  Morruon,  9  Hare, 
162;  21  L.  J.  Ch.  878." 

In  Bidtoell  v.  Attar  Mut.  Int.  Co.  16  N.  Y. 
266,  it  is  said :  "That  the  contract  of  insurance 
agreed  to  be  made  by  the  defendants  was  such 
in  its  character  as  the  plaintiffs  have  alleged  in 
their  complaint,  has  been  found  by  the  judge, 
and  is  conclusive  upon  us.  The  fact  on  which 
the  appellants  rely — that  the  policy  actually 
made  out  was  in  the  plaintiffs' hands  for  a  con- 
siderable time  and  until  the  loss  had  occurred — 
was  a  circumstance  to  be  weighed  by  the  judge 
as  bearing  upon  the  truth  of  the  plaintiffs'  alle- 
gation that  the  policy  did  not  pursue  the  con- 
tract. It  has  undoubtedly  been  considered  by 
the  judge,  and  his  judgment  has  been  given, 
notwitbstandingthat  circumstance,  in  favor  of 
the  plaintiffs.  There  is  no  rule  of  law  which 
fixes  the  period  within  which  a  man  may  dis- 
cover that  a  writing  does  not  express  the  con- 
tract which  he  supposed  it  to  contain,  and 
which  bars  him  of  relief  for  delay  in  asserting 
his  rights,  short  of  the  period  fixed  by  the  Stat- 
ute of  Limitations.  Phoenix  Fire  Int.  Co.  v. 
Ournee,  1  Paige,  278." 
It  is  a  matter  of  common  knowledge  that  a 

Solicy  of  insurance  against  fire,  at  the  present 
ay,  is  a  lengthy  contract,  which,  after  speci- 
fying the  main  things,  namely,  the  subject,  its 
location,  the  owner,  the  amount,  the  time,  and 
the  price,  embodies  very  many  stipulations  and 
conditions  for  the  protection  of  the  under- 
writer. If  a  person  desiring  indemnity  against 
loss  applies  to  the  underwriter,  and  states  the 
main  things  above  enumerated,  and  says  no 
more,  he  has  knowledge  that  he  has  asked  for 
and  will  receive  a  contract  which,  in  addition 
to  those,  will  contain  many  limiting  conditions 
in  behalf  of  the  party  executing  it;  and  when 
he  receives  the  policy  he  cannot  avoid  seeing 
and  knowing  that  there  are  many  more  stipu- 
lations in  it  than  were  covered  by  bis  verbal  re- 

Suest.  It  may  well  be  that  a  due  regard  for  the 
ghts  of  others  requires  him  to  examine  those 
stipulations,  and  express  a  .timely  dissent,  or 
be  held  to  an  acceptance  thereof.  Nothing 
which  has  previously  transpired  between  him 
and  the  underwriter  furnishes  justification  for 
omission  to  read  them.  The  underwriter  has 
not  invited  his  confidence  by  any  promise  as  to 
what  the  writing  shall  contain  or  omit 

But  if  the  underwriter  solicits  a  person  to 
purchase  of  him  indemnity  against  loss  by  fire: 
and  if  they  unite  by  making  a  written  draft  of  ail 
the  terms.condit ions,  and  stipulations  which  are 
to  become  a  part  of  or  in  any  way  affect  the  con- 
tract; and  if  the  underwriter  promises  to  make 
and  sign  a  copy  thereof,  and  deliver  it  as  the 
evidence  of  the  terms  of  his  undertaking ;  and 
if  a  material  and  variant  condition  is  by  mistake 
inserted,  and  the  variant  contract  is  delivered, 
and  the  stipulated  premium  is  received  and  re- 
tained,— the  court  will  not  hear  the  claim  that 
he  is  entitled  to  the  benefit  of  the  variant  con- 
dition, where  the  other  party  had  neither  ac- 
tual nor  Imputed  knowledge  of  the  change. 
In  his  promise  to  make  and  deliver  an  accurate 
copy,  there  is  justification  before  the  law  for 
the  omission  of  the  other  party  to  examine  the 
paper  delivered,  and  for  his  assumption  that 
there  is  no  designed  variance.  A  man  is  not. 
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(or  his  pecuniary  advantage,  to  impute  it  to 
soother  as  gross  negligence,  that  the  other 
trusted  to  his  fidelity  to  a  promise  of  that 
character. 

The  role  of  law  that  no  person  shall  be  per- 
mitted to  deliver  himself  from  contract  obliga- 
tions by  saying  that  he  did  not  read  what  he 
signed  or  accepted  is  subject  to  this  limitation, 
namely,  that  it  is  not  to  be  applied  in  behalf 
of  any  person  who  by  word  or  act  has  induced 
the  omiesion  to  read.  The  defendant  has 
brought  to  our  notice  a  few  of  the  many  cases 
in  which  the  rule  has  been  plainly  declared: 
hot  we  think  that  in  few  or 'none  of  these  did 
the  party  seeking  to  enforce  it  subject  himself 
to  this  limitation. 

There  was,  in  the  first  written  draft  agreed 
ipon  by  the  plaintiffs  and  defendant,  the  con- 
tact between  them;  in  all  its  terms  and  condi- 
tions it  became,  and  has  hitherto  continued  to 
x.  operative.  The  draft  of  another  and  vari- 
int  one  has  not  annulled  or  affected  it;  because 
*e  last  has  not,  in  the  eye  of  the  law,  been  ac- 

rby.or  become  obligatory  upon,  the  plain- 
That  contract  the  defendant  had  the 
feht  to  rescind, — a  right  which  it  has  possessed 
d  its  fullest  measure,  because  it  was  not  af- 
ected  by  the  delivery  of  the  variant  one  not 
ecepled  by  the  plaintiffs;  and  if,  because  of 
to  own  negligence  in  omitting  to  execute  and 
letiver  a  true  copy  of  the  original  agreement, 
{resulted  that  it  was  induced  to  refrain  from 
zeroising  its  right  of  rescission, it  must  accept 
at  consequences  rather  than  cast  the  burden 
pon  the  plaintiffs. 

There  it  error  in  the  judgment  complained  of, 
*dtii»  reverted. 

In  this  opinion  the  other  Judges  concurred. 


alentine  B.  CHAMBERLAIN,  State  Trea- 
surer, 
e. 

CONNECTICUT  CENTRAL  R.  R.  CO. 

In  a  suit  to  foreclose  a  mortgage 
aaade  by  the  Connecticut  Central 
Railroad  Company  to  the  State 
treasurer  as  trustee,  the  New  York 
A  Hew  England,  Railroad  Company, 
which  owned  all  the  mortgage  bonds* 
and  at  whose  request  the  suit  was 
brought,  was  made  a  codefendant.  The 
hitter  company  had  for  some  time  had 
exclusive  possession  of  the  mortgaged 
property,  under  a  lease  which  con- 
tained an  agreement  to  the  effect  that 
the  net  income  derived  from  the  prop- 
erty should  be  applied  to  the  payment 
sf  the  interest  coupons,  upon  the  non- 
payment of  which  the  foreclosure  suit 
Ms  based.  The  Connecticut  Central 
■sfltoad  Company  filed  an  answer  and 
Mas-bill  setting  up  that  the  New  York 
§  Hew  England  Railroad  Company  was 
ft*  real  plaintiff;  that  it  was  bound  to 
•Mount  in  this  action  for  its  receipts 
Had  expenses  while  in  possession  of  the 
Isortgaged  property;  and  that  on  a  just 
pWnMg  it  would  appear  that  the  net 
jpwrrfngB  had  been  enough  to  pay,  and 
;y  had  paid,  the  defaulted  cou- 


^•quity 


pons  upon  which  the'coin  plaint  for  fore- 
closure was  based.  Held: 

(a)  While  -the  mortgage  was  to  the 
State  treasurer  as  trustee,  yet  in  effect 
it  was  a  contract  between  the  mort- 
gagor and  the  holders  of  the  bonds* 
ana  in  equity  the  case  stands  as  it  would 
had  the  present  bondholders  been  named 
in  the  deed  as  mortgagees. 

(6)  A  mortgagee  in  possession,  wheth- 
er acquired  by  actual  entry  or  by  attorn- 
ment of  the  tenants,  will  be  subject,  not 
only  to  the  equity  of  redemption,  but  to 
the  duty  of  applying  the  rents  and 
profits  in  discharge  of  the  debt,  and 
rendering  an  account  of  their  receipt 
and  application. 

(c)  An  equitable  mortgagee  is  as  lia- 
ble to  account  as  a  legal  mortgagee. 
2.  It  was  claimed  by  the  New  York  & 
New  England  Railroad  Company  that 
it  was  in  possession  under  the  lease  from 
the  Connecticut  Central  Railroad  Com- 
pany; that  the  lease  is  a  separate  and 
independent  contract  from  the  mort- 

Sage;  that  it  covers  property  not  in- 
uded  in  the  mortgage;  and  that  it 
provides  for  an  arbitration  in  case  of 
difference,  and  no  arbitration  has  been 
had  or  asked.   Held:  \ 

(a)  That  the  contract  of  lease,  instead 
of  being  independent,  has  an  intimate 
connection  with  the  subject-matter 
of  the  suit,  in  that  it  provides  for  the 
application  of  the  net  income  of  the 
leased  property  first  of  all  to  the  cou- 
pons claimed  to  be  in  default. 

(b)  If  the  possession  and  use  of  mort- 
gaged premises  by  the  owner  of  the 
mortgage  debt,  without  any  agreement 
at  all  respecting  the  matter,  imperative- 
ly demands  an  accounting  and  the  ap- 
plication of  rents  and  profits  to  the 
payment  of  the  debt,  the  duty  can  be 
no  less  on  the  party  who  has  agreed  to 
do  that  very  thing. 

(c)  The  leasehold  estate  and  the  mort- 
gage estate  are  substantially  identical. 

(d)  The  New  York  &  New  England 
Railroad  Company,  having  caused  this 
suit  to  be  instituted  for  its  sole  benefit, 
is  in  no  position  to  make  the  objection 
that  the  lease  provides  for  an  arbitra- 
tion, if  the  objection  were  otherwise 
good;  for,  having  invoked  the  jurisdic- 
tion of  a  court  of  equity  to  pass  upon  its 
allegations,  it  cannot  limit  that  Juris- 
diction till  it  has  determined  all  the 
equities  between  the  parties,  relative  to 
the  subject-matter. 

(e)  An  agreement  to  submit  to  arbi- 
tration will  not  be  held  valid,  either  in 
law  or  equity,  when  its  effect  is  to  oust 
the  court  of  jurisdiction. 

8.  Held,  finally,  that  it  is  the  duty  of  the 
New  York  and  New  England  Railroad 
Company  to  account  in  this  action, 
and  that  the  defense  founded  upon  the 
anticipated  results  of  such  accounting  is 
one  the  defendant  should  be  allowed 
to  make. 

(Hartford— Filed  February,  1887 J 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Hartford  County, 
sustaining  a  demurrer  to  defendant's  answer 
in  an  action  to  foreclose  a  mortgage.  Reversed. 

The  action  was  brought  by  plaintiff  as  trea- 
surer of  the  State  and  ex  officio  trustee  for  the 
holders  of  certain  coupon  bonds  of  the  Con- 
necticut Central  Railroad  Company,  to  fore- 
close a  mortgage  of  the  property  of  such  rail- 
road company,  made  to  plaintiff's  predeces- 
sor. After  the  suit  came  into  court,  the  New 
York  &  New  England  Railroad  Company, 
which  owned  all  the  mortgage  bonds,  was 
made  a  party  defendant.  The  case  was  heard 
before  Andrews,  J.,  on  demurrer  to  the  de- 
fendant's answer  and  cross-complaint.  The 
court  sustained  the  demurrer,  and  entered  a  de- 
cree of  foreclosure,  and  defendant  appealed. 
The  case  is  stated  in  the  opinion. 
Mr.  Lewis  Sperry,  for  defendant,  appel- 
lant: 

As  a  question  of  equity  pleading,  both  the 
trustee  (the  State  treasurer)  and  the  cestui*  que 
trust  (the  bondholders)  are  necessary  parties. 

Goddard  v.  Prentice,  17  Conn.  560;  Dan.  Ch. 
PI.  4th  ed.  220  and  note,  221,  259. 

It  is  undoubtedly  true,  under  the  terms  of 
the  mortgage,  and  under  the  Practice  Act,  that 
the  trustee  could  maintain  an  action  in  his  own 
name.  It  is  also  undoubtedly  true  that  if  the 
trustee  refuses  to  act,  a  single  bondholder  may 
maintain  an  action  in  his  own  name,  for  his 
own  benefit  and  the  benefit  of  others  who  may 
wish  to  join  with  him. 

Alexander  v.  Central  R.  R.  Co.  8  Dill.  487; 
Sage  v.  Central  R.  R.  Co.  98  U.  S.  412  (Bk.  28, 
L.  ed.  988). 

If  it  be  true  that  the  cestui  que  tntst  has  all 
his  common-law  rights  of  action  preserved  to 
him, — the  terms  of  the  mortgage  or  a  code  prac- 
tice to  the  contrary  notwithstanding,— it  ought 
to  be  equally  true  that  the  cestui  que  trust  will 
be  liable  to  all  equitable  common-law  defenses. 

In  a  mortgage  obligation  the  security  is  in- 
cidental to  the  debt  An  assignment  of  the 
debt  conveys  the  security  with  it.  If  a  mort- 
gagee assign  the  debt  without  transferring  the 
security,  he  retains  a  naked  legal  title  only. 
He  becomes  a  trustee  for  the  benefit  of  the 
holder  of  the  debt.  He  cannot  release  the  se- 
curity without  rendering  himself  personally 
liable  to  the  holder  of  the  debt.  The  holder 
of  the  debt  is  the  only  actual  party  in  interest 

Ely  v.  Stannard,  48  Conn.  124. 

The  New  York  &  New  England  Railroad 
Company  has  held  all  the  mortgage  bonds 
since  about  June  1,  1880,  and  now  holds 
them  all.  It  appears,  therefore,  that  this 
suit  of  foreclosure  is  instituted  solely  for  the 
benefit  of  that  company.  That  company  is  a 
party  to  the  record,  and  it  is  the  only  party 
having  any  actual  interest  as  a  plaintiff.  And 
the  Connecticut  Central  is  the  only  party  hav- 
ing any  interest  as  a  defendant. 

Menoin  v.  Richardson,  52  Conn.  228. 

A  suit  in  the  name  of  a  plaintiff  having  a 
legal  title  only  is  ordinarily  open  to  all  of  the 
defenses  which  could  be  urged  against  the  ac 
tual  party  in  interest. 

The  New  York  &  New  England  Railroad 
Company  has  been  in  possession  of  all  the 
mortgaged  property  since  about  June  1, 
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1880.  During  all  that  time  it  has  also  been 
the  owner  and  holder  of  all  the  mortgage 
bonds.  It  follows,  therefore,  that  during  all 
that  time  it  has  been  a  mortgagee  in  possession. 
It  is  well-established  law  in  this  State  that  a 
mortgagee  in  possession  is  bound  to  account 
in  a  court  of  equity  for  rents  and  profits. 

Kellogg  v.  Rockwell,  19  Conn.  446;  Harris* 
v.  Wyse,  24  Conn.  1. 

It  went  into  possession  under  a  lease.  It 
was  therefore  a  lessee  in  possession.  The 
leasehold  property  and  the  mortgaged  prop- 
erty are  identical.  It  has  held  the  mortgage 
as  long  as  it  has  held  the  lease.  In  other  words, 
the  company  presents  a  dual  character— lessee 
and  mortgagee.  The  lessee  character  was 
created  by  agreement  of  parties.  The  acquire- 
ment of  the  mortgage  bonds  by  it  was  a  mat- 
ter over  which  the  Connecticut  Central  had  no 
control.  It  comes  into  a  court  of  equity  and 
asserts  its  rights  as  mortgagee.  Upon  such 
a  declaration  it  ought  to  be  governed  in  that 
court  by  the  law  applicable  to  mortgagees.  Al- 
though both  equitable  and  legal  title  may  be 
acquired  by  the  same  person,  a  court  of  equity 
will  not  allow  the  two  titles  to  merge,  as  kmc 
as  the  ends  of  justice  require  that  they  should 
be  kept  separate. 

Batsett  v.  Mason,  18  Conn.  187;  Goodwin  v. 
Keney,  47  Conn.  486. 

This  court  has  already  decided  that  a  mort- 
gagee in  possession  is  still  bound  to  account  to 
any  person  having  an  interest  in  the  property, 
notwithstanding  he  may  also  hold  possession 
under  the  mortgagor  by  an  assignment  of  the 
equity  (Harrison  v.  Wyse,  24  Conn.  1);  and  is 
bound  to  account,  even  though  he  enter 
into  possession  under  an  agreement  not  to 
account  (Anderson  v.  Lanterman,  27  Ohio  8c 
104  ;  Moore  v.  Degraut,  1  N.  J.  Eq.  846). 

This  is  the  case  of  a  lessee  acquiring  the 
mortgage  debt  while  in  possession  under  a 
lease  which  reserves  no  stated  rent  but  pro 
vides  in  terms  that  the  lessee  shall  apply  the 
entire  income  to  certain  uses,  and,  among  the 
rest,  the  payment  of  interest.  The  New  York 
&  New  England  Railroad  Company,  as  lessee 
and  mortgagee  in  possession,  has  received  the 
entire  income  of  the  mortgaged  property.  The 
income  so  received  is  more  than  sufficient  to 
pay  the  alleged  overdue  interest  over  and 
above  all  other  charges.  No  account  has  ever 
been  rendered.  The  defendant  asks  for  an  ac- 
count  Will  the  court  grant  it? 

The  plaintiff  alleges,  by  way  of  demurrer, 
several  reasons  why  an  account  should  not  be 
given: 

1,  That  they  are  in  possession  under  a  lease 
which  covers  rights  not  covered  by  the  mort- 
gage, and  that  it  is  a  separate  contract  and  pro- 
vides for  arbitration,  which  has  not  been  had. 

These  statements  are  true  only  in  part  The 
leasehold  estate  and  the  mortgage  estate  are 
identical.  The  mortgage  conveyed  all  lands, 
franchises,  "materials,  privileges,  appurte- 
nances, and  property,  real  and  personal,  which 
now  belongs  to,  or  hereafter  may  be  acquired  by, 
said  company."  It  is  difficult  to  see  bow  a 
subsequent  lease  could  convey  any  more  than 
that  As  lessor  and  lessee,  the  interest  of  the 
two  parties  was  the  same — to  preserve  the 
equity.    When  the  lessee  became  a  mortgagee, 
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—which  was  not  contemplated  by  the  lease,— 
the  interest  of  the  parties  was  adverse.  It 
then  became  of  interest  to  the  New  York  & 
New  England  Company- to  conceal  the  earn- 
ings, or  m  some  other  way  to  depreciate  the 
value  of  the  property,  so  as  to  acquire  the 
equity  on  the  mortgage.  The  lease  is  not  a 
separate  contract  in  any  such  sense  as  the 
plaintiff  claims.  The  lease  is  subsequent  to 
the  mortgage,  but  it  relates  to  the  same  sub- 
ject-matter. The  mortgage  relates  to  certain 
property  upon  which  are  predicated  certain 
bonds  with  interest  coupons;  the  lease  relates 
to  the  same  property,  contemplates  a  large  in- 
come, which  has  in  fact  been  realized,  and 
provides  for  the  application  of  the  income  to 
the  payment  of  interest.  The  complaint 
counts  upon  overdue  interest  coupons  in  pos- 
session of  the  New  York  &  New  England 
Railroad  Company.  The  cross-complaint 
counts  upon  accrued  earnings  in  possession  of 
the  New  York  &  New  England  Railroad  Com- 
pany, which  it  wrongfully  refuses  to  apply  to 
the  payment  of  interest,  although  sufficient 
for  that  purpose. 

The  lease  provides  for  arbitration  as  a  final 
settlement  of  all  differences  which  may  arise. 
The  effect  of  that  provision  of  the  lease,  if  it 
has  any  binding  effect,  is  to  oust  the  court  of 
Jurisdiction,  and  it  is  therefore  void  as  against 
public  policy. 

Pearl  v.  Harris,  121  Mass.  890;  Tobey  v. 
Bristol,  8  Story,  800;  Home  Ins.  Co.  v.  Morse, 
22  WalL  445  (87  U.  8.  bk.  22,  L.  ed.  866). 

2.  That  the  cross-complaint  is  in  the  nature 
of  a  bill  of  discovery,  but  does  not  contain 
averments  to  justify  its  '.maintenance.  The 
cross-complaint  alleges  that  the  New  York  & 
New  England  Railroad  Company  is  in  pos- 
session of  more  than  sufficient  money,  derived 
from  the  Connecticut  Central,  to  pay  the  in- 
terest; that  the  money  accrued  under  the.  ex- 
clusive management  of  the  New  York  &  New 
En  eland;  that,  when  received,  it  ought  to  be 
applied  to  certain  uses;  that  it  is  mingled  with 
their  own  money,  and  is  received  in  a  fiduciary 
capacity;  that  all  books,  vouchers,  and  accounts 
are  in  its  exclusive  possession  and  control; 
and  that  the  Connecticut  Central  is  unable  to 
establish  its  claim  except  by  an  accounting. 
It  is  clearly  within  the  rule  in  equity.  It  asks 
for  an  account  so  far  forth  as  the  same  may 
be  necessary  to  show  that  the  alleged  over-due 
interest  has  in  fact  been  paid,  and  it  counts 
upon  "matter  already  in  litigation"  between 
the  same  parties.  A  court  of  equity  will  grant 
relief  in  a  case  of  mutual  debts  and  credits. 

Story,  Eq.  PI.  9th  ed.  £8  898,  899. 

The  rule  is  extended  under  the  Practice  Act 
so  as  to  allow  such  set-off  in  a  suit  at  law,  when 


Practice  Act,  §5,  p.  2;  §  6,  p.  8;  8  7,  p.  15; 
Leavenworth  v.  Packer,  52  Barb.  186;  Clinton 
v.  Eddy,  1  Lans.  61;  Vassear  v.  Livingston,  18 
N.  Y.  248;  Boston  Mills  v.  Bull,  6  Abb.  N.  S. 
819;  8.  C.  87  How.  299;  WaddeU  v.  Darling, 
51  N.  Y.  827. 

A  suit  to  foreclose  a  mortgage  given  to  se- 
cure a  bond,  wherein  judgment  is  asked 
against  the  obligor  for  any  deficiency,  is  sub- 
ject to  a  counterclaim  of  any  other  cause  of 
action  on  contract  which  the  obligor  had  against 
conn. 


the  plaintiff  at  the  time  of  the  commencement 
of  the  suit. 

Hunt  v.  Chapman,  51  N.  Y.  555;  AUen  v. 
Maddox,  40  Iowa,  124;  Goodwin  v.  Keney,  49 
Conn.  668. 

8.  That  the  cross-complaint  attempts  to 
shift  the  burden  of  proof. 

In  a  court  of  equity  both  parties  are  recipro- 
cally required  to  furnish  and  use  such  evi- 
dence as  the  court  may  need.  The  plaintiff 
must  carry  the  burden  of  establishing  his  bill; 
but,  that  being  done,  the  defendant  must  carry 
the  burden  of  furnishing  to  the  court  such  evi- 
dence, pertinent  to  the  issue,  as  lies  peculiarly 
within  his  knowledge. 

2  Story,  Eq.  Jur.  18th  ed.  p.  855. 

4.  That  the  bonds  and  coupons,  being  nego- 
tiable, are  liable  to  be  transferred.  It  is  suffi- 
cient for  the  purpose  of  this  case  to  know  that 
they  have  not  been  transferred.  The  judgment 
appealed  from  shows  that.   The  cross  com - 

Elaint  claims  that  they  have  been  paid.  If  that 
e  true,  the  subsequent  transfer  of  the  over- 
due coupons  would  not  affect  the  defense. 
And  this  suit  has  to  do  with  overdue  coupons 
only. 

5.  That  the  lease  contemplates  the  operation 
of  an  entire  road  between  Hartford  and  Spring- 
field, and  that  collateral  issues  are  thereby 
brought  into  the  case.  The  lease  does  not  in 
terms  pretend  to  convey  anything  in  addition 
to  what  had  been  previously  conveyed  by  the 
mortgage,  as  before  stated.  The  operated 
road  has  been  more  extended  than  the  leased 
road.  But,  as  alleged  in  the  cross-complaint, 
it  has  all  been  operated  on  account  of  the 
Connecticut  Central,  producing  a  gross  income. 
It  is  further  alleged  that  the  sums  paid  for 
track  rentals  and  terminal  facilities  are  proper 
charges  against  that  gross  income,  in  determin- 
ing the  net  income  applicable  to  interest  and 
dividends. 

It  is  no  defense  to  a  bill  in  equity  praying 
for  an  account  of  a  particular  stage  line,  to 
say  that  the  line  in  question  has  been  operated 
as  part  of  a  more  extended  line,  and  that  the 
accounts  are  in  the  hands  of  agents  and  have 
never  been  adjusted. 

Newton  v.  Thayer,  17  Pick.  129. 

It  is  no  defense  that  the  accounts  are  inter- 
mingled with  those  of  third  parties. 

Butler  v.  Cornwall  Iron  Co.  22  Conn.  859. 

Mr.  S.  E.  Baldwin,  for  plaintiff,  appellee: 

1.  This  suit  is  not  the  place  for  an  account- 
ing under  the  lease.  This  is  a  simple  action 
for  a  foreclosure  ef  certain  real  estate  in  Con- 
necticut, brought  by  the  mortgagee,  who  holds 
in  trust  for  those  who  may,  from  time  to  time, 
be  owners  of  certain  negotiable  bonds  and 
coupons.  They  may  belong  to  A  to-day,  and 
to  B  to-morrow,  ana  the  plaintiff's  accounta- 
bility to  the  owners  will  change  as  often.  The 
present  ownership  of  these  bonds  is  in  a  rail- 
road company,  which  is  also  in  possession  of 
the  mortgaged  property,  and  of  certain  other 
property  in  Massachusetts,  under  a  lease  made 
five  years  after  the  mortgage.  The  lease  con- 
tains full  provisions  for  the  determination  of 
all  rights  under  it.  The  plaintiff  has  nothing 
to  do  with  it.  His  title  is  paramount  to  it. 
The  equitable  rights  of  the  bondholders  are 
paramount  to  it,  and  are  expressly  reserved  in 
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the  covenants  of  the  lease.  The  lease  requires 
no  accounting  except  to  the  State.  In  lieu  of 
any  rendition  of  accounts  to  the  lessor,  it  pro- 
vides that  the  lessor  may  itself  have  free  ac- 
cess at  all  times  to  the  lessee's  books,  papers, 
and  accounts  relating  in  any  manner  to  the 
operation  of  the  leased  property,  and  fully  ex- 
amine the  same.  Should  the  lessee  fail  to  state 
or  apply  the  net  earnings  as  required  by  the 
lease,  the  lessor  may,  after  sixty  days'  notice, 
re-enter,  and  if  the  parties  "differ  as  to 
whether  any  act  or  payment  ought  to  be  done 
or  made  under  the  provisions  of  this  lease, 
then  such  matter  of  difference  shall  be  sub- 
mitted to  and  fairly  decided  by  such  person 
as  arbitrator  as  the  parties  may  agree  upon" 
or  a  judge  of  this  court  appoint. 

The  Connecticut  Central  Railroad  Company 
has  exercised  its  right,  under  the  lease,  of  in- 
specting the  books  of  account  of  the  New  York 
<&  New  England  Railroad  Company.  It  did 
this  through  a  committee  in  1884,  and  does 
not  claim  that  it  has  ever  given  notice  that  it 
claimed  any  default  under  the  lease,  or  asked 
to  have  any  matter  of  difference  submitted  to 
arbitration. 

The  answer  and  cross-complaint  are  attempts 
to  substitute,  for  an  investigation  as  to  the  exe- 
cution of  one  contract  between  A  and  B,  an  in- 
vestigation into  the  execution  of  another  con- 
tract between  B  and  C. 

An  account  is  not  demandable  here,  where 
the  mortgage  security  is  a  negotiable  one,  which 
is  designed  to  pass  from  hand  to  hand  in  the 
market,  like  money.  It  is  certainly  no  answer 
to  the  plaintiff's  complaint  that  his  cestuis  que 
trust  owe  an  independent  and  unliquidated 
claim,  and  ought  to  render  an  account  of  it. 

So  far  as  the  cross  complaint  is  concerned, 
it  can  have  no  wider  scope  than  a  cross-bill  in 
equity,  but  must  be  confined  to  "matter  in 
question  in  the  original  complaint,"  even  if  it 
makes  new  parties. 

Practice  Book,  p.  15,  §  8;  Id.  p.  18,  §1;  Pub. 
Acts  1877,  p.  170,  chap.  45;  Story,  Eq.  PI. 
401  \Harral  v.  Leverty,  50  Conn.  46,  68. 

An  accounting  for  an  unliquidated  demand 
fbr  breach  of  covenant  under  a  collateral  con- 
tract embracing  different  property,  executed 
subsequently  to  the  mortgage,  and  to  which 
the  plaintiff  is  no  party,  is  not  a  matter  brought 
in  question  by  the  complaint. 

An  accounting  would  be  useless  unless  it  can 
be  made  the  basis  of  a  set-off.  But  there  can 
be  no  set-off  save  of  mutual  debts. 

Gen.  Stat.  424,  §  18;  Practice  Book,  p.  2.  § 
5:  Oaylord  v.  Couch,  6  Day,  238;  Fitch  v.  Gates, 
89  Conn.  869;  Meeker  v.  Thompson,  48  Conn. 
80. 

And  there  can  be  no  set-off  of  unliquidated 
claims.  Waterman,  Set-off.  §S  297,  298;  Jen- 
nings v.  Webster,  8  Paige,  508;  Knox  v.  Protec- 
tion Ins.  Co.  9  Conn.  483;  New  Haven  Pipe  Co. 
v.  Work,  44  Conn.  280,  287;  Drew  v.  Towle,  27 
N.  H.  412;  Duncan  v.  Lyon,  8  Johns.  Ch.  857. 

In  Goodwin  v.  Keney,  49  Conn.  568,  there  was 
an  admitted  and  definite  claim  of  the  sole  own- 
er of  the  equity  against  the  sole  plaintiff,  who 
was  insolvent. 

Even  if  an  account  could  be  demanded  in 
this  action,  the  account  in  fact  demanded  was 
plainly  unreasonable.  It  asks  for  every  item, 
explained  in  minute  detail,  of  the  business  of 
416 
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four  years,  over  a  railroad  in  two  States.  The 
lease  does  not  require  any  such  account  to  be 
kept.  No  railroad's  books  contain  such  en- 
tries. In  order  to  avoid  the  necessity  of 
any  such  explanations,  the  lease  guarantees 
free  access  to  the  lessee's  original  books,  pa- 
pers, way-bills,  contracts,  etc.  The  lessee  ac- 
cepted the  lease,  knowing  that  it  was  under 
this  liability  and  no  other.  The  account  asked 
for  is  for  the  whole  line  from  Springfield  to 
Hartford,  as  an  entirety,  though  the  mortgage 
covers  only  a  separate  part  of  it.  The  lessee 
has  had  ample  opportunity  since  1880  to  re- 
enter, or  ask  an  arbitration,  or  bring  a  bill  to 
redeem,  setting  up  the  receipt  of  net  earnings 
under  the  lease  as  payment. 

Loomii,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  complaint  in  the  name  of  the  State 
treasurer  against  the  Connecticut  Central  Rail- 
road Company  for  the  foreclosure  of  a  mort- 
gage executed  by  the  latter  upon  all  its  estate, 

firesent  and  prospective,  to  secure  an  intended 
ssue  of  bonds,  which  were  afterwards  in  fact 
issued  to  the  amount  of  $825,000,  payable  in 
1895,  or,  at  the  election  of  the  holder,  at  any 
earlier  time  after  six  months'  default  on  the  in- 
terest coupons  annexed  to  the  bonds.  The  in- 
terest was  paid  to  October  1,  1878,  and  cou- 
pons to  the  amount  of  $186,500  have  since  ma- 
tured, and  are  in  default,  unless  the  defense 
set  up  is  true  and  sufficient 

Ordinarily  the  contention  in  such  an  action 
is  reduced  to  narrow  limits,  and  can  easily  be 
determined ;  but  here  the  proceedings  are  much 
more  complicated. 

The  New  York  &  New  England  Railroad 
Company,  which,  during  the  pendency  of  the 
action,  was,  upon  application  of  the  plaintiff, 
made  a  codefendant,  is  the  owner  and  holder 
of  all  the  bonds  and  coupons  constituting  the 
mortgage  debt;  and  this  suit  was  instituted  by 
the  plaintiff  as  treasurer  of  the  State,  by  request 
of  the  New  York  &  New  England  Railroad 
Company,  for  its  sole  benefit;  and  the  latter, 
since  June  1,  1880,  has  had  exclusive  posses- 
sion of  all  the  property  mortgaged,  under  an 
agreement  contained  in  a  lease  reserving  no 
rent,  but  stipulating  that  the  net  income  de- 
rived from  the  use  of  the  property  should  be 
applied  to  the  payment  of  the  identical  cou- 
pons which  in  this  suit  are  alleged  to  be  doe 
and  unpaid. 

Upon  these  facts  the  Connecticut  Central 
Railroad  Company  insists  that  the  real  plain- 
tiff in  the  suit  is  the  New  York  &  New  Eng- 
land Railroad  Company,  and  upon  this  as- 
sumption the  answer  and  cross-complaint  si 
contained  in  the  record  were  filed,  which  in 
substance  contain  the  single  defense  that  the 
New  York  &  New  England  Railroad  Com- 
pany is  bound  to  render  an  account  in  this  ac- 
tion of  its  receipts  and  expensee  while  in  pos- 
session, since  June  1,  1880,  and  that,  on  a  fair 
and  just  accounting,  it  would  appear  that  the 
net  earnings  of  the  property  have  been  enough 
to  pay,  and  in  equity  have  paid,  all  the  defaulted 
coupons  upon  which  the  complaint  for  fore- 
closure is  based.  On  demurrer  to  the  answer 
and  cross-complaint,  the  trial  court  rendered 
judgment  for  the  plaintiff,  and  passed  an  ab- 
solute decree  of  foreclosure, 
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The  main  question  presented  by  the  appeal 
for  review  in  this  court  is  whether  the  defense 
referred  to  was  sufficient.  We  think  it  was. 
and  that  the  technical  objections  upon  which 
the  demurrer  was  based  ought  not  to  prevail. 

The  objections  seem  to  assume  that  the  pro- 
posed defense  could  not  be  entertained  with- 
out improperly  shifting  both  the  parties  and 
the  issues  in  the  suit  But  reference  to  the 
well-settled  principles  of  equity  applicable  to 
the  subject-matter  will  show  that  these  objec- 
tions have  no  foundation.  It  is  true  that  the 
mortgage  sought  to  be  foreclosed  was  to  the 
treasurer  of  the  State  (as  a  mere  trustee);  yet 
in  effect  it  was  a  contract  between  the  Con- 
necticut Central  Railroad  Company  and  the 
holders  of  the  bonds;  and  in  equity  the  case 
stands  precisely  as  it  would  had  the  present 
bondholders  been  named  in  the  deed  as  mort- 
gagees. Jones.  R  R.  Securities,  §  68;  Butler 
y.Sahm,  46  Md.  541. 

It  is  difficult  to  conceive  how  the  New  York 
<fc  New  England  Railroad  Company  could  have 
been  regarded  as  a  stranger  to  the  suit,  in  view 
especially  of  the  distinct  admissions  contained 
in  the  pleadings  that  it  owns,  and  has  owned 
since  June  1,  1880,  all  the  bonds  and  coupons 
secured  by  the  mortgage,  and  that  the  suit  was 
brought  by  its  request  and  for  its  benefit. 

But  it  is  said  that  these  bonds  and  coupons 
were  negotiable,  and  that  the  State  treasurer,  as 
trustee,  must  account  to  one  bondholder  to-day, 
and  to  another  to-morrow,  in  case  of  a  trans- 
fer. This  is  true,  and  it  is  easy  to  suppose  a 
very  complicated  case ;  but  such  is  not  this  case, 
because  the  bonds  have  not  been  negotiated, 
and  there  is  no  divided  interest  or  ownership. 

The  fundamental  doctrine  of  equity  is  that 
the  owner  of  the  debt  is  the  real  mortgagee; 
the  debt  is  the  principal  thing;  the  conveyance 
is  a  mere  incident:  it  therefore  follows  that  an 
assignment  of  the  debt  carries  the  security 
along  with  it,  and  that  an  extinguishment  of 
the  debt  is  an  equitable  determination  of  the 
estate  conveyed.  These  principles  are  equally 
applicable  whether  the  debt  is  represented  by 
negotiable  or  non -negotiable  securities.  We 
conclude,  therefore,  that  in  the  case  at  bar 
there  was  no  objection  to  the  defense  on  ac- 
count of  the  parties;  the  defense  was  aimed  at 
the  real  and  only  party  In  interest,  and  so  far 
was  legitimate. 

But  it  is  said  that  an  issue  was  presented 
foreign  to  the  matter  of  the  complaint.  The 
matter  in  question  was  whether  a  foreclosure 
ought  or  ought  not  to  take  place.  It  ought 
not  to  take  place  if  there  was  no  debt  due. 
This  the  defendant  attempted  to  show  by  offer- 
ing to  prove  that  all  the  matured  coupons  had 
been  paid.  The  mode  of  payment  was  imma- 
terial,—whether  in  cash,  or  in  rents  and  profits 
received  by  the  owners  of  the  mortgage  debt, 
and  agreed  to  be  applied  in  payment  of  it. 

The  accounting  prayed  for  was  in  aid  of  the 
defense,  and  was  based  on  a  duty  incumbent 
upon  the  New  York  &  New  England  Railroad 
Company,  under  the  circumstances,  to  render 
it.  The  doctrine  is  elementary  that  a  mort- 
gagee in  possession,  whether  acquired  by  ac- 
tual entry  or  by  attornment  of  the  tenants,  will 
be  subject,  not  only  to  the  equity  of  redemp- 
tion, but  to  the  duty  of  applying  the  rents  and 
profits  in  discharge  of  the  debt,  and  rendering 


an  account  of  their  receipt  and  application. 
Saunders  v.  Frost,  5  Pick.  260;  Moore  v.  Cable, 
1  John8.Ch.885.  And  an  equitable  mortgagee 
is  as  liable  to  account  as  a  legal  mortgagee. 
Br  ay  ton  v.  Jones,  5  Wis.  117.  An  assignee  of 
the  mortgagee  in  possession  stands  in  the  place 
of  his  assignor  in  respect  to  the  account.  2 
Jones,  Mort.  §  1118. 

But  it  is  further  said  that,  in  this  case,  the 
New  York  &  New  England  Railroad  Com- 
pany were  in  possession  under  a  lease  from  the 
defendant,  and  upon  this  fact  a  threefold  ob- 
jection is  based,  namely:  That  the  lease  is  a 
separate  and  independent  contract;  that  it  cov- 
ers property  not  included  in  the  mortgage;  and 
that  it  provides  for  an  arbitration  m  case  of 
difference;  and  no  arbitration  has  been  had  or 
asked  for. 

If  we  may  adopt  somewhat  the  manner  of  a 
pleader,  our  general  reply  would  be  that  the 
first  two  parts  of  the  objection  are  not  true  in 
any  such  sense  as  the  argument  for  the  plain- 
tiff assumes,  and  that  the  last  is  insufficient. 

The  contract  of  lease,  instead  of  being  en- 
tirely independent,  has  an  intimate  connection 
with  the  subject-matter  of  the  suit,  in  that  it 
provides  for  the  application  of  the  net  income 
of  the  leased  property,  first  of  all,  to  pay  the 
coupons  claimed  to  be  in  default. 

The  lease,  too,  took  effect  June  1,  1880,  and 
that  is  also  the  alleged  date  of  the  purchase  of 
the  bonds  in  question.  The  latter,  by  their 
terms,  all  become  due  in  1895— the  same  year 
the  lease  is  to  terminate.  This  is  quite  sug- 
gestive that  the  purchase  of  the  bonds  and  the 
taking  of  the  lease  were  parts  of  one  and  the 
same  scheme.  But  we  do  not  rely  upon  this 
last  suggestion  to  show  that  the  lease  is  not  a 
separate  contract  in  such  a  sense  as  the  de- 
murrer assumes. 

The  case  may  well  stand  on  this  proposition : 
That  if  the  possession  and  use  of  mortgaged 
premises  by  the  owner  of  the  mortgage  debt, 
without  any  agreement  at  all  respecting  the 
matter,  imperatively  demands  an  accounting, 
and  the  application  of  rents  and  profits  to  the 
payment  of  the  debt,  the  duty  surely  can  be 
no  less  on  the  party  who  has  agreed  to  do  that 
very  thing. 

Then,  as  to  the  point  that  the  lease  covers 
more  property  than  the  mortgage,  it  has  much 
less  truth  than  the  first.  The  leasehold  estate 
and  the  mortgage  estate  are  substantially  iden- 
tical. The  mortgage  conveyed  all  lands,  fran- 
chises, "  materials,  privileges,  appurtenances, 
and  property,  real  and  personal,  which  now  be- 
longs to,  or  hereafter  may  be  acquired  by,  said 
company."  The  difficulty  of  conveying  any- 
thing more  than  this,  by  any  subsequent  lease, 
is  quite  apparent  without  further  argument. 

The  color  of  a  foundation  which  this  point 
has  to  rest  upon  is  the  paragraph  in  the  lease 
which  reads  "  together  with  any  right  it"  (the 
defendant)  "  has  or  may  hereafter  acquire  to 
use  in  any  manner"  certain  terminal  facilities 
and  connecting  roads,  which  are  named.  The 
language  is  that  of  a  mere  quitclaim;  no  rights 
are  described  as  existing,  and  if  they  did  exist, 
the  sweeping  language  of  the  mortgage  would 
seem  broad  enough  to  include  them.  There 
may  have  been  some  remnant  of  a  lease  or  li- 
cense for  the  defendant  to  use  the  connecting 
roads  referred  to;  but  whatever  may  be  the 
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right  referred  to,  it  furnishes  no  obstacle  at  all 
to  accounting,  for  the  lease  expressly  provides 
for  deducting,  from  the  gross  earnings  of  the 
entire  line  operated  solely  on  account  of  the 
Connecticut  Central,  whatever  is  paid  on  ac- 
count of  those  connections  and  advantages; 
and  there  can  be  no  uncertainty,  on  that  ac- 
count, in  ascertaining  the  net  income  to  be  ap- 
plied on  the  mortgage  debt.  It  may  be  well 
here  to  add  that  the  directions  contained  in  the 
lease  respecting  the  mode  of  ascertaining  the 
amount,  if  any,  to  be  applied  on  the  mortgage, 
should  be  followed. 

Another  objection  attempted  to  be  drawn 
from  the  lease  is  that,  as  it  provides  for  arbitra- 
tion in  case  of  a  difference  between  the  parties, 
the  defendant  is  restricted  to  that  remedy  alone. 
But  the  New  York  &  New  England  Railroad 
Company,  having  caused  this  suit  to  be  insti- 
tuted for  its  sole  benefit,  is  in  no  position  to 
to  make  such  an  objection  if  it  was  otherwise 
good;  for,  having  invoked  the  jurisdiction  of 
a  court  of  equity  to  pass  upon  its  allegations, 
it  cannot  limit  that  jurisdiction  till  it  has  de- 
termined all  the  equities  between  the  parties, 
relative  to  the  subject  matter. 

Moreover,  it  seems  to  be  well  settled  that  an 
agreement  to  submit  to  arbitration  will  not  be 
held  valid,  either  in  law  or  equity, when  its  ef- 
fect is  to  oust  the  court  of  jurisdiction.  Wood 
v.  Humphrey,  114  Mass.  185;  Tobey  v.  Bristol, 
8  Story,  800;  Thompson  v.  Charnoek,  8  T.  R. 
189;  Jones  v.  St.  Johns  College,  L.  R.  6  Q.  B. 
115;  Russ.  Arb.  61-68,  and  cases  there  cited. 

Our  reasoning  has  brought  us  to  the  conclu- 
sion that  it  is  the  duty  of  the  New  York  &  New 
England  Railroad  Company  to  account  in  this 
action,  and  that  the  defense  founded  upon  the 
anticipated  results  of  such  accounting  is  one 
the  defendant  mortgagor  should  be  allowed  to 
make.  . 

The  further  objection  that  the  account  de- 
manded is  in  some  of  its  details  unreasonable, 
and  that  no  railroad  company's  books  contain 
such  items,  we  do  not  deem  it  necessary  to  pass 
upon.  There  is  nothing  on  record  to  show 
whether  this  point  is  well  founded  or  not;  and 
in  the  brief  of  counsel  it  is  stated  in  the  most 
general  terms  without  argument.  We  think, 
therefore,  it  is  better  to  leave  the  details  to  the 
trial  court,  that  can  act  upon  fuller  information 
and  argument.  It  is  quite  obvious  that  the  de- 
tails will  depend  much  upon  what  the  plain- 
tiff is  willing  to  disclose.  If  it  refuse  or  neg- 
lect to  give,  as  the  answer  and  cross-complaint 
allege,  an  account  of  the  actual  freight,  tolls, 
and  income  of  the  Connecticut  Central  Rail- 
road Company,  and  insist  on  prorating  all  such 
items  with  what  it  receives  for  the  same 
things  upon  the  entire  mileage  of  its  own 
road,  then  many  of  the  details  asked  for  would 
become  both  reasonable  and  necessary.  We 
observe,  near  the  conclusion  of  the  cross-com- 
plaint, and  in  one  |place  in  the  answer,  that 
the  demand  for  special  details  referred  to  is 
subject  to  a  qualification  in  these  words:  "8o 
far  forth  as  the  same  may  be  necessary  to 
show  that  the  New  York  &  New  England  Rail- 
road Company  *  *  *  have  received,  previous 
to  the  commencement  of  this  suit,  sufficient 
moneys  belonging  to  the  Connecticut  Central 
Railroad  Company  to  pay  said  alleged  overdue 
interest,  over  and  above  all  other  lawful 
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charges  against  the  same."  Applying  this 
qualification  to  all  the  details  asked  for,  there 
is  surely  nothing  unreasonable  in  the  account 
demanded. 

There  was  error  in  the  judgment  eomplai*td 
of,  and  a  new  trial  is  ordered. 
In  this  opinion  the  other  Judges  concurred. 


TOLLE'S  APPEAL    from  Commissioners. 

1.  An  appeal  from  the  doings  of  commis- 
sioners on  an  insolvent  estate  carries 
up  the  whole  subject  of  the  appeal 
upon  the  single  issue  raised  before  the 
commissioner,  viz. :  whether  the  claim 
ought  to  be  allowed  against  the  estate; 
and  the  appellate  court,  in  acting  upon 
the  matter,  exercises  only  its  ordinary 
law  and  equity  powers;  and  there  is  no 
propriety  in  the  appellant  filing  any 
reason  of  appeal. 

2.  If  the  claim  as  presented  to  the  commis- 
sioners does  not  show  with  sufficient 
definiteness  what  it  is,  the  other  party 
can  move  for  a  bill  of  particulars;  but 
such  bill  of  particulars  does  not  become 
itself  the  ground  of  any  new  or  dif- 
ferent pleadings. 

3.  Where  the  appellee  in  such  a  proceeding 
files,  as  one  of  his  defenses,  the  aver- 
ment that  the  claim  ought  not  to  be  al- 
lowed against  the  estate,  the  natural 
general  issue  is  raised;  and  the  case  thus 
standing  upon  an  issue  of  fact,  either 
party  desiring  that  it  be  placed  on 
the  jury  docket  should  (under  £22  of 
the  Practice  Act)  make  his  application 
for  that  purpose  at  the  first  term  of 
court.  After  that  term  the  matter 
rests,  as  in  other  cases,  upon  the  agree- 
ment of  the  parties  or  the  order  of  the 
court. 

4.  Without  intending  to  say  that  any  for- 
mal pleadings  that  parties  may  file  in 
such  a  case  will  be  regarded  as  irregu- 
lar and  inadmissible, — Held,  that  no 
such  pleadings  are  necessary,  and  that 
an  issue  of  fact  raised  upon  them  is 
not  to  be  regarded  as  such  a  new  issue 
as  to  revive  the  right  of  either  party 
to  put  the  case  on  The  jury  docket. 

5.  Held,  that  an  instrument  under  seal, 
whereby  the  maker  conveyed  to  a  per- 
son named  therein  all  his  real  and  per 
sonal  estate,  etc,  to  have  and  hold  the 
same  in  trust  to  so  manage  and  dispose 
of  as  to  raise  a  certain  sum  therein  men- 
tioned as  owing  from  the  maker  to  the 
grantee,  the  amount  of  such  debt  and 
interest  to  be  retained  by  the  grantee, 
and  the  residue  of  the  transferred  prop- 
erty to  be  returned  by  him  to  the  maker 
of  the  instrument, — was  intended  oahj 
as  a  bill  of  sale,  and  not  an  obliga- 
tion on  the  part  of  the  maker  to  p*J 
the  amount  of  the  debt  mentioned 
therein;  and  that,  if  regarded  as  an  ac- 
knowledgment of  a  pre-existing  indebt- 
edness, the  fact  that  it  is  under  •sal 
gives  it  no  additional  effect  for  d* 
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purpose  of  saving:  it  from  the  opera- 
tion of  the  Statute  of  Limitations. 

(Hartford  Filed  February,  1887.) 

APPEAL  by  appellant  from  a  judgment  of 
the  Superior  Court  of  Hartford  County 
in  favor  of  appellee  in  an  appeal  from  the  do- 
ings of  commissioners  upon  the  insolvent  es- 
tate of  Edwin  M.  House,  deceased,  disal- 
lowing the  claim  of  appellant  as  assignee  of 
Milo  W.  Pember.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mr.  W.  P.  Henney,  for  appellant. 
Mr.  George  G.  Sill,  for  appellee: 
The  court  was  right  in  refusing  this  request 
for  a  jury  trial,  and  the  appellant  has  not 
been  injured. 

The  Practice  Act,  p.  6,  §  22,  provides  that 
the  following-named  classes  of  cases  shall  be 
entered  on  the  jury  docket,  at  the  request  of 
either  party  made  to  the  clerk  during  the  first 
term,  to  wit:  appeals  from  probate  Involving 
the  validity  of  a  will,  and  appeals  from  the 
doings  of  commissioners  on  insolvent  estates, 
etc.,  and  civil  actions  involving  questions  not 
cognizable  in  equity.  If,  in  any  of  the  above- 
named  classes  of  cases,  an  issue  of  fact  is  joined 
after  the  first  term,  then,  at  request  of  either 
party,  it  may  be  entered  on  the  jury  docket;  and 
at  any  subsequent  time  it  may  be  so  entered 
by  consent  of  both  parties  or  by  order  of  court. 

During  the  whole  first  term  the  appellant 
sat  idly  oy,  and  waited  through  the  second 
term  till  the  jury  was  discharged,  before  he 
asked  for  a  jury  trial.  He  had  the  whole  of 
the  first  term  to  put  the  case  on  the  jury 
docket,  without  regard  to  any  issues  whatever. 
Having  neglected  or  waived  that  right,  he  now 
claims  it  on  the  ground  that  an  issue  of  fact 
was  joined  after  the  first  term,  and  thereby 
his  right  revived. 

Was  there  any  joinder. of  an  issue  of  fact, 
within  the  meaning  of  the  Practice  Act  above 
quoted?  Are  there  any  pleadings,  in  an  ap- 
peal like  this,  required  either  by  statute,  deci- 
sion of  any  court,  or  grown  up  by  practice? 
On  a  trial  before  the  commissioners  them- 
selves, there  are  no  pleadings  of  any  sort:  and 
upon  the  trial  of  the  same  claim  before  the 
appellate  tribunal  there  is  no  law  or  practice 
which  requires  or  demands  any  pleadings. 
The*commi8sioner8  sit  as  a  court  of  law  and 
equity,  and  the  appellate  court  has  the  same 
powers.  The  appellant  files  no  complaint  or 
declaration,  and  hence  there  is  oo  foundation 
for  any  pleadings.  The  appellee  can  neither 
plead  in  abatement  nor  demur,— a  right  which 
always  belongs  to  a  defendant  where  plead- 
ings are  allowed  or  required.  In  Massachu- 
setts, proceedings  before  commissioners  are 
like  ours,  but  on  appeal  the  claimant  files  a 
statement  in  the  nature  of  a  declaration,  and 
the  pleadings,  trial,  and  determination  of  the 
cause  proceed  as  in  an  action  at  law  prosecuted 
in  the  usual  manner. 
Du  Timor  v.  Hopkins,  116  Mass.  125. 
But  we  have  no  statute  making  appeals  like 
ordinary  actions  at  law.  They  are  sui  generis; 
and  the  appellate  court  has  no  greater  or  les- 
ser powers  than  the  commissioners,  and  par- 
ties can  proceed  in  the  like  way  in  the  trial  of 
the  claim. 

It  was  long  since  decided  (Si.  Leger't  App.  84 
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Conn.  484)  that  there  were  no  pleadings  in  an 
appeal  from  the  probate  of  a  will.  Though 
issues  of  fact  may  be  raised  and  determined, 
et  there  can  be  no  joinder  of  an  issue  of  fact 
ji  any  technical  sense;  and  in  an  appeal  from 
the  doings  of  commissioners,  while  issues  of 
fact  are  raised  and  determined,  there  is  no 
joinder  of  issue  of  fact  within  the  spirit  and 
intent  of  the  Practice  Act. 

The  only  issue  before  the  commissioners  is: 
Ought  the  claim  presented  to  be  allowed  or 
disallowed? 

Granger,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  doings  of  com- 
missioners on  the  insolvent  estate  of  Edwin  M. 
House,  deceased,  in  disallowing  a  claim  pre- 
sented against  the  estate  by  the  appellant 

The  appeal  came  into  the  Superior  Court 
for  Hartford  County  at  its  October  Term, 
1885,  and  at  that  term  the  appellant  filed,  as 
his  reason  of  appeal,  the  statement  that  the 
commissioners  had  disallowed  his  claim,  and 
that  it  should  have  been  allowed.  At  the  Jan- 
uary Term,  1886,  an  order  was  made  that  the 
appellant  file  a  bill  of  particulars  on  or  before 
the  first  Tuesday  of  April.  The  bill  of  par- 
ticulars was  filed  within  the  time  limited,  and 
consisted  of  a  claim  of  $680,  upon  an  instru- 
ment under  seal,  executed  by  the  deceased  in 
his  lifetime  to  one  Pember,  and  by  Pember  as- 
signed, during  the  lifetime  of  the  deceased, 
to  the  appellant;  with  a  further  statement  of 
the  same  amount  due  on  an  account  stated. 

The  appellee,  during  the  same  term,  filed  a 
defense,  first,  denying  that  the  claim  ought  to 
be  allowed  against  the  estate;  and,  secondly, 
stating  thai  it  did  not  accrue  within  six  years 
before  the  death  of  the  deceased.  The  appellant, 
at  the  same  term,  filed  a  reply  to  the  appellee's 
second  defense,  alleging,  first,  that  the  instru- 
ment in  question,  which  contained  the  account 
stated,  was  under  seal;  and,  secondly,  that  the 
deceased,  within  six  years  before  his  death, 
paid  the  sum  of  $6  to  be  applied  on  the  claim. 
The  appellee  in  his  rejoinder,  filed  at  the  same 
term,  denied  the  truth  of  both  the  above  re- 
plies. 

On  the  same  day  that  the  appellee  filed  his 
denial  of  the  appellant's  reply,  the  appellant 
moved  that  the  cause  be  entered  on  the  jury 
docket;  which  motion  the  court  denied.  And 
this  ruling  of  the  court  is  made  the  first  ground 
of  error. 

The  appellant  claims  that  he  was  entitled  to 
an  entry  of  the  case  on  the  jury  docket  at  the 
time  his  motion  was  made,  under  the  follow- 
ing provision  of  the  Practice  Act:  "The  fol- 
lowing-named classes  of  cases  shall  be  entered 
on  the  jury  docket,  at  the  request  of  either 
party  made  to  the  clerk  during  the  first  term, 
to  wit:"  *  *  *  appeals  from  the  doings  of 
commissioners  on  insolvent  estates.  *  *  » 
Where,  in  any  of  the  above-named  classes  of 
cases,  an  issue  of  fact  is  joined  after  the  first 
term,  the  case  may,  within  three  weeks  from 
such  joinder,  be  entered  on  the  jury  docket  for 
the  trial  of  such  issue,  upon  request  of  either 
party,  made  to  the  clerk;  and  any  of  such  cases 
may  at  any  time  be  entered  on  the  jury  docket 
by  consent  of  both  parties,  or  by  order  of  the 
court."  Practice  Act,  §  22. 
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We  have  never  adopted  the  practice,  which 
prevails  in  some  of  the  other  States,  of  requir- 
ing the  appellant  from  the  rejection  of  a  claim 
presented  by  him  against  an  insolvent  estate 
to  file  a  statement,  like  a  declaration  at  com- 
mon law,  setting  out  his  claim  in  the  same 
manner  as  in  an  ordinary  declaration  in  a  suit 
at  law.  Where  such  a  declaration  is  filed,  it 
opens  the  way  for  all  the  pleadings  in  an  or- 
dinary suit.  It  presents  the  claim  in  such  a 
form  that  the  declaration  could  be  demurred 
to.  Under  our  practice  a  claim  is  presented  to 
the  commissioners  on  an  insolvent  estate  in 
such  form  tbat  it  can  be  understood  what  it  is, 
but  not  in  such  form  as  to  call  for,  and  hardly 
to  admit  of,  any  pleadings  before  the  com- 
missioners. The  single  issue  before  them  is 
whether  the  claim  ought  to  be  allowed  against 
the  estate.  MM*  v.  Wtidman,  18  Conn.  124; 
American  Board  of  Comrs.  App.  from  Probate, 
27  Conn.  844;  Mead's  App.  from  Probate,  46 
Conn.  417. 

An  appeal  from  the  allowance  or  the  disal- 
lowance of  a  claim  by  the  commissioners  car- 
ries the  case  into  the  appellate  court  precisely 
as  it  stood  before  the  commissioners.  The 
question  there  is,  as  before,  whether  the  claim 
is  one  tbat  should  be  allowed  against  the  es- 
tate. The  object  is  not  to  get  a  judgment  up- 
on the  claim,  but  to  get  a  dividend  from  the 
estate.  The  party  appearing  and  making  de- 
fense against  the  claim  is  generally  not  the 
original  debtor,  who,  even  if  living,  may  be 
taking  no  further  interest  in  the  matter,  but 
the  administrator  or  trustee  in  insolvency. 
And  it  will  be  readily  seen  that  many  questions 
may  arise  with  regard  to  the  liability  of  the 
estate  to  pay  the  claim,  which  could  not  arise 
in  an  action  at  law  upon  such  a  claim.  For 
instance,  the  claim  may  not  have  been  pre- 
sented in  due  season  against  the  estate,  or  it 
may  not  have  been  presented  in  such  a  form 
as  to  cover  the;  claim  made  on  the  appeal. 
The  relation  of  the  claim  to  the  estate  is  as  es- 
sential an  element  of  the  case  as  its  intrinsic 
character  and  merits. 

An  appeal  from  commissioners  is  a  different 
thing  from  an  appeal  from  a  decree  of  a  court 
of  probate.  In  the  latter  case  the  decree  stands 
until  reversed,  and  the  appellate  court, in  acting 
upon  the  matter,  is  exercising  probate  powers. 
Commissioners  are  a  common-law  tribunal, 
exercising  no  probate  powers,  but  the  law  and 
equity  powers  of  ordinary  tribunals.  An  ap- 
peal from  their  doings  carries  up  the  whole 
subject  of  the  appeal,  and  the  appellate  court, 
in  acting  upon  the  matter,  is  exercising  only  its 
ordinary  law  and  equity  powers.  On  such  an 
appeal  there  is  no  propriety  in  the  appellant 
filing  any  reason  of  appeal.  If  the  claim  as 
presented  to  the  commissioners  does  not  show 
with  sufficient  definiteness  what  it  is,  the  other 
party  can  move  for  a  bill  of  particulars;  but 
this  bill  of  particulars  does  not  become  itself 
the  ground  of  any  new  or  different  pleadings. 
The  appellee  in  the  present  case  filed,  as  one 
of  his  defenses,  merely  the  averment  that  the 
claim  ought  not  to  be  allowed  against  the  es- 
tate. This  is  the  natural  general  Issue  in  such 
appeals,  and  the  law  presupposes  and  implies 
it  in  every  case. 

The  case  thus  standing  upon  a  presumed  is- 
sue of  fact,  either  party  desiring  that  it  be 
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placed  on  the  lury  docket  should  make  his  ap- 
plication for  that  purpose  at  the  first  term  of 
the  court.  After  that  term  the  matter  rests, 
as  in  other  cases,  upon  the  agreement  of  the 
parties  or  the  order  of  the  court. 

We  do  not  Intend  to  say  that  any  formal 
pleadings  that  the  parties  may  file  will  be  re- 
garded as  irregular  and  inadmissible,  but  that 
no  such  pleadings  are  necessary,  and  tbat  an 
issue  of  tact  raised  upon  them  is  not  to  be  re- 
garded as  such  a  new  issue  as  to  revive  the 
right  of  either  party  to  put  the  case  on  the 
jury  docket.  Nor  do  we  intend  to  say  that,  if 
a  claim  should  be  so  presented  as  to  be  open  at 
once  to  a  demurrer,  and  a  demurrer  should  be 
filed,  the  case  must,  on  such  an  issue,  be  put  at 
once  on  the  jury  docket,  before  the  issue  of  law 
.is  decided.  We  only  decide  that,  in  a  case 
which,  like  the  present,  is  so  presented  as  to 
necessitate  an  issue  only  of  fact,  the  party  who 
desires  a  jury  trial  is  bound  at  the  first  term  to 
have  the  case  put  on  the  jury  docket 

The  appellant  offered  in  evidence  the  follow- 
ing document  executed  by  Edwin  M.  House, 
the  deceased,  under  seal,  and  delivered  to 
Pember,  the  assignor  of  the  appellant: 

"Know  all  men  by  these  presents  that  where- 
as I,  Edwin  M.  House,  am  justly  indebted  to 
Milo  W.  Pember  in  the  sum  of  $680,  and  am 
desirous  to  secure  the  payment  thereof  with 
lawful  interest:  Now,  therefore,  I,  the  said  Ed- 
win M.  House,  in  consideration  of  the  premi- 
ses, and  for  the  purposes  aforesaid,  and  in 
further  consideration  of  $1  to  me  in  hand  paid 
by  said  Pember,  receipt  whereof  is  hereby  ac- 
knowledged, and  in  further  consideration  of 
the  uses  and  trusts  hereinafter  conferred  upon 
and  assumed  by  said  Pember,  do  hereby  give, 
grant,  sell,  convey,  transfer,  and  assign  to 
said  Pember  all  my  real  and  personal  estate, 
debts,  demands,  clajms,  and  choses  in  action 
of  every  kind  whatsoever,  and  wheresoever 
the  same  may  be  situated,  to  have  and  to  hold 
the  same  to  him,  the  said  Pember,  in  trust  for 
the  purposes  following,  viz.:  To  be  held,  man- 
aged, and  disposed  of  in  such  ways  as,  without 
unnecessary  sacrifice  and  with  reasonable  dis- 

t>atch,  to  raise  the  sum  of  $680  aforesaid,  with 
awful  interest,  to  be  retained  by  said  Pember 
in  satisfaction  of  my  indebtedness  to  him,  and 
to  reimburse  himself  for  any  sums  he  may  at 
any  time  have  paid  at  my  request;  and  to  render 
his  account  of  his  doings  under  this  trust;  and 
to  assign  back,  to  me  all  the  rest  and  residue 
of  said  estate,  real  and  personal,  debts,  de- 
mands, claims,  and  choses  in  action  hereby 
conveyed  to  said  Pember,  which  shall  remain 
in  bis  hands  after  he  has  been  paid  said  sum 
of  $680  with  the  interest  thereon,  and  after 
said  indebtedness  to  said  Pember  has  been  sat- 
isfied. In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal,  this  16th  day  of  July, 
1878.   [l.  s.]  Edwin  M.  House." 

The  appellant  claimed  that  this  document 
constituted  a  covenant  on  the  part  of  House  to 

Ky  to  Pember  the  $680  named  in  it,  or,  at 
At,  might  be  treated  as  an  account  stated  be- 
tween them  of  an  indebtedness  of  that  amonaL 
It  ia  found  that  Pember  never  took  posses- 
sion of,  or  in  any  way  appropriated  any  of, 
the  property  mentioned  in  the  document 
It  is  very  clear  that  this  document  was  m- 
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tended  to  be  only  a  bill  of  sale  of  the  property 
mentioned  in  it,  and  not  an  obligation  on  the 
part  of  House  to  pay  the  $680.  It  clearly  cre- 
ates no  such  obligation. 

The  appellant  also  claimed  that  this  docu- 
ment, being  under  seal,  was  to  be  regarded  not 
only  as  an  acknowledgment  of  the  indebted- 
ness of  House  for  $680,  but  that,  by  reason  of 
being  under  seal,  it  stood  as  such  acknowledg- 
ment for  the  term  of  seventeen  years,  instead 
of  only  six,  as  in  the  case  of  an  ordinary  ac- 
knowledgment. Butlt  is  very  clear  that  no  such 
effect  can  be  given  to  the  document.  If  it  is 
to  be  regarded  as  an  acknowledgment  of  a  pre- 
existing indebtedness,  it  could  have  no  more 
effect  than  any  other  form  of  acknowledgment, 
by  reason  of  its  being  under  seal.  If  ft  were 
an  obligation  under  seal,  it  could  of  course  be 
enforced  as  such  for  the  ordinary  term  of  such 
obligations;  but  as  a  mere  acknowledgment  of 
a  debt,  for  the  purpose  of  saving  it  from  the 
operation  of  the  Statute  of  Limitations,  it  can 
have  no  additional  effect  from  the  fact  that  it 
is  under  seal.  ■ 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  Judges  concurred. 


F.  A.  BARTRAM 
City  of  BRIDGEPORT. 

By  the  charter,  the  members  of  the  court 
of  common  council  of  the  city  of 
Bridgeport  lawfully  assembled  have 
power  to  make  a  valid  assessment 
for  benefits  accruing  from  the  pave* 
ment  of  a  street;  ana  the  vote  of  the 
council  to  adopt  the  apportionment  rec- 
ommended by  a  committee,  although 
such  report  may  be  nothing  more  than 
ah  expression  of  opinion  by  individuals 
without  authority,  constitutes  an  order 
or  decree  fixing  the  amount  assessed. 
Whether  that  which  went  before  was 
valid  or  void  is  of  no  moment.  The  as- 
sessment came  into  existence  by  virtue 
of  the  creative  power  of  the  vote  adopt- 
ing the  apportionment. 

(Fairfield  Filed  May,  1887.) 

CASE  reserved.   Demurrer  to  the  complaint 
sustained. 

Complaint  for  the  annulment  of  an  assess- 
ment for  benefits  accruing  from  the  pavement 
of  a  street  of  the  defendant  city. 

The  facts  material  to  the  question  decided 
appear  from  the  opinion.' 

Messrs.  Stoddard.  Bishop,  &  Haviland, 
for  plaintiff: 

The  charter  and  ordinances  (§  86,  p.  88;  §  80, 
p.  37;  §  1,  p. 38;  §40,  p.87),  particularly  and  spe- 
cifically direct  in  what  manner  and  by  whom 
the  benefits  arising  in  cases  similar  to  the  pres- 
ent shall  be  assessed. 

The  charter  says  that  the  common  council, 
by  themselves,  or  by  a  committee  appointed 
by  them  for  that  purpose,  may  assess,  etc. 

The  committee,  when  appointed,  is  an  arbi- 
trary body,  with  full  power  and  authority  to 
make  such  division  of  the  amount  to  be  raised 
from  the  various  property-owners  in  interest  as 
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it  deems  proper.  There  is  no  hearing;  it  is  a 
close  board,  clearly  ex  parte,  with  no  review 
except  for  informalities.  Such  a  committee 
should  be  appointed  in  full  and  exact  conformi- 
ty with  the  law  authorizing  it  to  act. 

The  common  council  could  not  delegate  its 
authority  to  appoint  them. 

Dill.  Mun.  Corp.  8d  ed.  §§  06,  857;  Day  v. 
Oreen,  4  Cush.  488;  Coffin  v.  Nantucket,  5 
Cush.  271;  Ruggles  v.  Nantucket,  11  Cush.  483; 
BirdtaU  v.  Clark,  78  N.  Y.  78;  8.  C.  39  Am. 
Rep.  106,  and  note;  State  v.  Jersey  City,  35  N. 
J.  L.  811;  State  v.  Jersey  City,  26  N.  J.  L.  447; 
Statev.  Paterson,  84  N.  J.  L.  168. 170;  East  St. 
Louis  v.  Wehrung,  50  111.  38;  Foes  v.  Chicago, 
56  111.  854;  State  v.  Fiske,  9  R.  I.  04;  Gregory 
v.  Bridgeport,  53  Conn.  40. 

The  powers  given  to  the  common  council  by 
the  sections  of  the  charter  above  named  in- 
volve and  include  a  branch  of  the  taxing  pow- 
ers; it  is,  in  effect,  a  delegation  to  the  common 
council  of  the  right  of  eminent  domain,  and 
must  be  strictly  followed. 

Cooley,  Tax.  p.  464;  Judson  v.  Bridgeport, 
35  Conn.  430;  Bellinger  v.  Gray,  51  N.  Y.  610- 
618;  Dill.  Mun.  Corp.  8d  ed.  §  91,  note  8. 
§  770,  note  and  authorities;  Be  Douglass 
46  N.  Y.  44:  Cooley,  Tax.  418,  and  au- 
thorities: Hydes  v.  Joyce,  4  Bush,  464;  Doughty 
v.  Hope,  8  Denio,  599;  Willard  v.  KUlingteorth, 
8  Conn.  347. 

The  plaintiff,  appellant,  is  entitled  to  have 
whatever  assessment  he  may  be  liable  for  ap- 
portioned to  him  by  an  officially  responsible 
body — one  clothed  with  full  authority  of  the 
law,  and  legally  using  the  discretion  and  judg- 
ment invested  in  such  a  body. 

The  irregularity  is  fatal,  and  no  act  of  ratifi- 
cation or  confirmation  can  cure  the  defect. 

Cooley,  Tax.  49,  note  1,  337;  Hydes  v.  Joyce, 
supra;  Whyte  v.  Mayor, etc.  of  NashviUe,2  Swan. 
864;  Dill.  Mun.  Corp.  8d  ed.  §  77;  Doughty  v. 
Hope,  8  Denio,  599;  1  N.  Y.  79. 

Mr.  Curtis  Thompson,  for  defendant: 

We  deny  that  there  was  any  irregularity  in 
the  appointment  of  the  committee;  but  even  if 
there  was,  still,  the  adoption  of  the  assessments 
by  the  common  council  made  such  assessments 
the  act  of  the  common  council  acting  by  them- 
selves. 

38  Conn.  193,  195,  318. 

The  common  council  of  this  city  is  called 
upon  to  do  a  large  amount  of  work;  it  requires 
many  select  committees,  as  well  as  standing 
committees,  to  obtain  the  necessary  informa- 
tion for  their  use,  and  to  enable  them  to  act 
intelligently. 

Like  all  legislative  assemblies,  the  members 
have  the  right  to  get  this  information  from  any 
and  all  sources;  and  they  would  have  the  right 
to  adopt  assessments  made  by  any  persons, 
whether  by  their  committee  or  other  persons, 
if  they  deemed  the  assessments  right  and 
adopted  them  as  their  own. 

We  claim  that  this  was  a  literal  compliance; 
but  Jhe  law  requires  only  a  substantial  com- 
pliance with  the  provisions  of  the  charter. 

Nichols  v.  Bridgeport,  38  Conn.  313,  318; 
Glapp  v.  Hartford,  85  Conn.  78;  Kirtland  v. 
Meriden,  89  Conn.  107;  Dann  v.  Woodruff,  51 
Conn.  308;  Sorchan  v.  Brooklyn,  63  N.  YT889; 
Gregory  v.  Bridgeport,  53  Conn.  44;  Winchester 
v.  Hinsdale,  13  Conn.  96. 
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The  common  council,  by  its  action,  adopted 
and  confirmed  the  appointment  of  the  commit- 
tee, and  such  appointment  was  its  own  act. 

Winchester  v.  Hinsdale,  supra. 

The  principle  that  power  cannot  be  delegated 
applies  only  to  powers  of  a  judicial  nature,  and 
does  not  apply  to  powers  like  this,  of  a  minis* 
terial  and  administrative  nature. 

Oram  v.  damp,  12  Conn.  467;  Belts  v.  Di- 
mon,  8  Conn.  107;  Fox  v.  Hills,  1  Conn.  295; 
Norwich  Sav.  Soc.  v.  Hartford,  48  Conn.  576; 
Dill.  Mun.  Corp.  §  618,  and  note,  citing  26 
N.  J.  L.  57. 

Story,  on  Agency,  at  §  52,  says:  "As  the  ap- 
pointment of  an  agent  of  a  corporation  may 
not  always  be  evidenced  by  a  written  vote,  it 
is  now  settled  doctrine,  at  least  in  America, 
that  it  may  be  inferred  and  implied  from  the 
adoption  or  recognition  of  the  acts  of  the 
agent  by  the  corporation." 

See  Dill.  Mun.  Corp.  §§  58,  62.  885;  John- 
sdn  v.  Smith,  21  Conn.  685;  New  Haven  v.  Fair 
Haven  db  W.  B.  R.  Co.  88  Conn.  432. 

Pardee*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  complaint  for  the  annulment  of  an 
assessment  for  benefits  accruing  from  the 
pavement  of  a  street  of  the  defendant  city. 

The  plaintiff  was  assessed  in  the  sum  of 
$161.26,  as  his  proper  proportion  of  benefits  re- 
sulting from  the  pavement  of  Water  Street,  in 
the  city  of  Bridgeport.  He  asks  an  annul- 
ment of  the  assessment,  saying  that  it  is  illegal 
and  void  for  the  reason  that  it  was  neither 
made  by  the  court  of  common  council  acting 
by  themselves,  nor  by  a  committee  appointed 
by  the  council  for  that  purpose.  The  defend- 
ant demurs  to  the  complaint.  The  case  is  re- 
served for  the  advice  of  this  court. 

On  January  4,  1886,  the  common  council  of 
the  city  of  Bridgeport,  upon  the  recommen- 
dation of  the  board  of  public  works  of  that  city, 
authorized  that  board  to  perform  the  work  of 
paving  Water  Street  with  stone  block  pave- 
ment, from  Fairfield  Avenue  to  South  Ave- 
nue. On  October  18, 1886,  the  board  reported 
to  the  common  council  the  completion  of  the 
work,  and  that  it  was  desirable  that  the  proper 
amounts  should  be  assessed  upon  property 
benefited  by  the  improvement  as  soon  as  pos- 
sible; and  it  was  recommended  that  the  mayor 
be  authorized  to  appoint  a  committee  for  that 
purpose. 

Thereupon,  on  motion  of  some  member  of 
the  council,  the  report  was  accepted,  and  the 
recommendation  adopted. 

Some  time  between  October  13  and  December 
6, 1886,  the  mayor  appointed  Franklin  Sher- 
wood, John  Sexton,  and  William  H.  Lacy,  to 
make  the  assessment.  On  December  6,  the 
mayor  announced  to  the  common  council  that 
he  had  appointed  such  persons  assessors  on 
the  Water  Street  pavement. 

The  committee,  having  meantime  made  the 
assessment,  on  December  6,  1886,  made  report 
of  their  doings  to  the  common  council.  The 
report  was  read,  and  continued  until  the  next 
regular  meeting  of  the  common  council,  and 
was  published  in  its  proceedings.  At  the  next 
regular  meeting,  held  on  January  3,  1887,  the 
minutes  of  the  previous  meeting  were  ap- 
proved, and  the  report  was  taken  up,  read, 


and  accepted,  and  the  assessments  contained 
therein  confirmed,  adopted,  and  duly  record- 
ed; and  due  notice  was  given  to  the  property- 
holders  of  the  sums  assessed  upon  them  re- 
spectively, and  of  the  time  when  the  same  be- 
came due.  In  that  report  the  committee  said 
that  the  plaintiff  had  been  benefited  to  the  ex- 
tent of  $161.26  by  the  laying  of  the  pavement 

The  charter  of  the  city  of  Bridgeport  pro- 
vides as  follows: 

"Section  36.  Said  common  council  may, 
whenever  in  its  opinion  the  public  good  shall 
require,  order  that  any  street  or  streets,  high- 
way or  highways,  now  or  hereafter  existing  in 
said  city,  shall  be  paved,  *  *  *  and  may,  upon 
the  execution  of  any  such  order,  assess  upon 
the  persons  whose  property  is  especially  bene- 
fited thereby,  one  half  of  such  expense,  and 
may  estimate  and  assess  the  particular  amount 
of  such  expense  to  be  paid  by  every  such  per- 
son; and  notice  of  such  improvement  shall  be 
given,  and  the  assessments  therefor  shall  be 
made,  published,  collected,  or  secured,  as  the 
case  may  be,  in  the  same  manner  as  herein- 
after provided  and  required  in  the  case  of 
sewers." 

"  Section  89.  And  in  all  proceedings  con- 
cerning the  construction  or  purchase  of  sew- 
ers, and  assessments  of  costs,  damages,  and 
benefits,  said  common  council  may  act  by 
themselves,  or  by  a  committee  by  them  ap- 
pointed for  that  purpose." 

By  the  charter,  therefore,  the  members  of 
the  court  of  common  council  lawfully  assem- 
bled have  the  power  to  make  a  valid  assess- 
ment; each  one  may  act  upon  his  Individual 

iudgment:  that  judgment  may  rest  upon 
knowledge  acquired  by  separate  investigation, 
upon  knowledge  acquired  at  any  time,  Tn  any 
manner,  and  in  any  degree,  according  to  hu 
conscience  in  the  matter.  Assuming  the  report 
of  the  so-called  committee  to  be  nothing  more 
than  an  expression  of  opinion  by  individuals 
without  authority,  each  member  of  the  coun- 
cil could  lawfully  adopt  its  conclusions,  give 
them  a  controlling  effect  upon  his  mind,  make 
them  his  own,  and  embody  them  in  his  vote. 
He  was  under  no  obligation  to  push  investiga- 
tion further.  Although  each  member  bad 
joined  in  a  void  vote  to  raise  a  committee  to 
make  the  assessment;  although  each  member 
believed  that  a  committee  had  been  lawfully 
appointed,  and  that  its  assessment  was  valid; 
and  although  the  vote  of  each  member  to 
adopt  the  assessment  of  the  committee  against 
the  plaintiff  was  given  in  the  belief  that  what- 
ever the  committee  had  done  waa  in  conformity 
to  law,— yet  the  vote  of  the  council  to  adopt 
the  apportionment  recommended  in  the  report, 
constituted  an  order  or  decree  which  it  had 
power  to  make,  that  the  plaintiff  should  be  as- 
sessed and  should  pay  $161.26  for  benefits  re- 
ceived. 

Whether  that  which  went  before  was  valid 
or  void  is  of  no  moment  The  assessment 
came  into  existence  by  virtue  of  the  creatire 
power  of  that  vote  alone.  Each  member 
formed  an  opinion,  and  expressed  it  officially 
in  due  form;  and  the  plaintiff  is  entitled  to 
nothing  more. 

The  Court  of  Common  Pleas  is  advised  tkat 
the  complaint  is  insufficient. 

In  this  opinion  the  other  Judges  concurred. 
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Ellen  THOMPSON 
p. 

Henry  THOMPSON. 

1.  The  declarations  of  an  agent  of  the 
husband,  when  persuading  the  wife  to 
return,  are  admissible  at  the  hearing 
upon  the  wife's  libel  for  divorce,  upon 
the  question  of  condonation, as  show- 
ing the  circumstances  which  induced 
her  return. 

2.  Cross-examination  of  the  libelee  in 
relation  to  acts  of  cruelty  not  set  out 
in  the  libel  is  admissible  as  showing 
disposition  and  feeling,  and  tending  to 
prove  the  cruelty  charged. 

3.  Evidence  of  failure  to  provide  needed 
medicine  is  admissible  nnder  an  al- 
legation of  failure  to  provide  proper 
support, 

4.  A  motion  for  a  new  trial  in  a  divorce 
case  heard  by  a  single  justice  cannot 
be  granted. 

(Knox  Decided  March  10, 1887.) 

ON  exceptions  and  motion  for  new  trial  by 
the  libelee.  Overruled. 
Libel  for  divorce.  The  hearing  below  was 
by  the  presiding  justice,  without  the  interven- 
tion of  a  jury.  The  divorce  was  decreed,  and 
defendant  alleged  the  exceptions  stated  in  the 
opinion,  and  filed  a  motion  for  new  trial. 
Mr.  C.  E.  Littlefleld,  for  libelee: 
We  believe  that  the  declaration  of  the  agent, 
"I  know  that  he  has  ill  treated  you,"  etc., 
comes  within  the  rule  established  by  the  fol- 
lowing authorities,  and  is  clearly  inadmissible: 
Hyland  v.  Sherman,  2  E.  D.  Smith,  234. 
where  the  court  held  that  an  agent  to  receive 
money  only  has  no  authority  to  make  any  dec- 
laration in  relation  thereto  which  could  affect 
his  principal;  and  Bynum  v.  Southern  Pump 
Co.  63  Ala.  462,  where  the  court  held,  in  an 
action  of  detinue  to  recover  a  mule,  that  the  de- 
fendant could  not  introduce  as  evidence  admis- 
sions or  declarations  of  a  party  who  was  the 
plaintiffs  agent  merely  to  demand  and  get  the 
mule,  in  disparagement  of  the  plaintiffs  rights 
to  the  mule. 

All  the  evidence  excepted  to  was  prejudicial 
to  the  defendant,  and  he  is  entitled  to  the 
benefit  of  his  exceptions  in  their  full  weight, 
as  though  the  case  had  been  tried  to  the  jury. 
Blade  v.  Slade,  58  Me.  157. 
The  evidence  as  to  a  pretended  refusal  by 
Mr.  Thompson  to  procure  medicine  and  exer- 
cise proper  care  toward  the  libellant  when  she 
was  suffering  from  the  effect  of  a  fall,  as  giv- 
en by  the  libellant  and  the  witness  Marshall, 
is  inadmissible,  as  there  was  no  allegation  in 
either  the  libel  or  bill  of  particulars  under 
which  such  evidence  could  be  introduced. 
No  allegation  contains  any  hint  that  the  libelee 
would  need  to  be  prepared  to  meet  such  a 
charge. 
Ford  v.  Ford,  104  Mass.  198. 
This  court  has  distinctly  held  that  "when  a 
statute  has  received  a  judicial  construction 
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of  the  court  in  the  State  where  it  was  in  force, 
and  the  same  statute  has  been  enacted  in  this 
State,  with  the  same  provision  which  has  been 
the  subject  of  judicial  discussion  and  decision, 
the  Legislature  arc  understood  to  have  adopt- 
ed the  construction  given. 

Myrick  v.  Hatey,  27  Me.  17;  Gregory  v.  Greg- 
ory^ 76  Me.  586. 

This  is  precisely  in  point,  and  we  must  look 
to  the  Massachusetts  decision  for  the  construc- 
tion or  definition  of  "extreme  cruelty"  and 
"cruel  and  abusive  treatment."  This  is  the 
rule:  "A  reasonable  construction  of  the  stat- 
ute requires  that  it  shall  appear  to  be  at  least 
such  cruelty  as  shall  cause  injury  to  life,  limb, 
or  health.or  create  danger  of  such  injury,  or  a 
reasonable  apprehension  of  such  danger,  upon 
the  parties  continuing  to  live  together.  This 
is  broad  enough  to  include  mere  words  if  they 
create  a  reasonable  apprehension  of  personal 
violence,  or  tend  to  wound  the  feelings  to  such 
a  degree  or  to  affect  the  health  of  the  party,  or 
create  a  reasonable  apprehension  that  it  may 
be  affected." 

Bailey  v.  Bailey,  07  Mass.  880. 

Mr.  J.  E.  Moore,  for  libellant: 

In  Ford  v.  Ford,  104  Mass.  198,  205  (cited  by 
respondent),  the  court  says:  "As  tending  to 
show  the  animu*  and  the  hostile  state  of  feel- 
ing on  the  part  of  the  libelee,  and  as  affecting 
his  conduct  in  evidence  on  the  particular  day 
named,  we  think  the  judge  had  discretionary 
power  to  exclude  it;"  implying,  also,  that  he 
had  discretionary  power  to  admit  it. 

The  exclusion  of  testimony  tending  to  raise 
collateral  issues,  "in  the  discretion  of  the 
judge,  is  no  ground  for  exception." 

Mayhew  v.  Sullivan  Mining  Co.  76  Me.  100; 
Commonwealth  v.  Bean,  187  Mass.  570. 

The  libellant  testified  in  part,  but  was  stop- 
ped. She  waa  cross-examined  on  the  subject, 
and  she  subsequently  gives  the  whole  conver- 
sation without  objection.  If  libelee  had  any 
valid  objection  to  libelant's  testimony,  he 
w&ivcd  it 

Oakland  Ice  Co.  v.  Maxey.  74  Me.  294. 

If  the  admission  was  erroneous,  exceptions 
would  not  be  sustained,  as  the  respondent 
does  not  show  that  he  was  aggrieved  by  it,  but 
the  reverse. 

Tarr  v.  Smith,  68  Me.  97;  Harriman  v.  San- 
ger, 67  Me.  442;  MiOett  v.  Mar$ton,  62  Me.  477. 

Whenever  the  agent's  acts  are  so  admissible, 
then  his  contemporaneous  declarations  explan- 
atory of  these  acts  are  admissible;  nor,  in 

E roving  such  declarations,  is  it  necessary  that 
e  should  be  himself  called. 
2  Whart.  Ev.  §  1178.   8ee  Oakland  lee  Co. 
v.  Maxey,  supra;  Story,  Ag.  §  451. 

Testimony  relating  to  general  misconduct, 
and  being,  as  they  all  say,  in  the  summer  of 
1873,  after  she  had  left  and  returned  to  her 
husband  under  a  promise,  express  or  implied, 
that  he  would  treat  her  better,  was  admissible 
to  show  that  he  did  not,  if  for  nothing  more; 
and  that  therefore  acts  of  cruelty  occurring 
before  that  time  would  be  revived  for  causes 
for  divorce. 

Bobbin*  v.  Bobbin*,  100  Mass.  150;  Gardner 
v.  Gardner,  2  Gray.  484. 

The  object  of  a  specification  is  to  guard  the 
defendant  against  any  surprise,  and  give  him 
an  opportunity  to  prepare  his  defense;  and  the 
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court  In  Its  discretion  may  refuse  to  order 
specifications. 

Gardner  v.  Gardner,  supra. 

"Plaintiff's  testimony  alone  may,  in  the  dis- 
cretion of  the  court,  in  a  perfectly  clear  case, 
be  sufficient,  if  other  evidence  does  not  exist 
or  cannot  be  obtained." 

Abb.  Tr.  Ev.  747;  Bobbins  v.  Bobbins,  mpra. 

"The  presumption  is  in  favor  of  a  ruling, 
and  it  is  necessary,  in  order  to  sustain  excep- 
tions to  the  admission  of  evidence,  that  the  ex- 
cepting party  should  make  it  appear  that  there 
was  nothing  in  the  case,  as  presented  at  nun 
prius,  which  would  justify  the  admission." 

Fairfield  v.  Oldtown,  78  Me.  578. 

As  applicable  to  all  the  exceptions,  and  to 
the  point  that  defendant  was  not  aggrieved,  I 
again  call  attention  to — 

Tarr  v.  Smith,  68  Me.  97;  Harriman  v.  San- 
ger, 67  Me.  442;  Millett  v.  Martian,  62  Me.  477. 

In  RaskeU  v.  Hertey,  74  Me.  192,  197.  the 
court  says  the  evidence  "was  admitted  debene. 
If  not  forming  the  basis  of  his  judgment,  it 
did  no  harm.  Whether  it  was  considered  by 
him  nowhere  appears.  If  not  regarded  by 
him  as  evidence,  and  constituting  no  ground 
for  his  decision,  there  is  no  cause  for  excep- 
tion; for  this  would  be  tantamount  to  its  rejec- 
tion." 

In  Massachusetts,  under  a  similar  statute, 
the  court  thought  a  persistent  refusal  to  speak 
to  the  wife,  on  the  part  of  the  husband,  worthy 
of  attention.  They  call  it  "persistent  and  en- 
during unkindness  and  ill  temper." 

Bobbins  v.  Bobbins,  supra. 

In  Ma-glathlin  v.  Maglathlin,  188  Mass.  299, 
800,  the  court  says  condonation  "was  a  ques- 
tion of  fact  for  his  (the  judge's)  determination, 
and  we  cannot  say,  as  matter  of  law,  that  his 
finding  was  not  justified  by  the  evidence." 

Sparhawk  v.  Sparhawk,  120  Mass.  890;  Ed- 
mundton  v.  Brie,  136  Mass.  189;  Mason,  Mass. 
Prac.  429,  §  11;  Haskell  v.  Hervey,  supra. 

Danforth,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  libel  for  divorce,  and  comes  before 
the  court  upon  exceptions  and  a  motion. 

1.  The  first  exception  is  to  the  declarations  of 
one  Pinkham,  claimed  to  be  admissible  as  an 
agent  of  the  defendant.  What  particular  dec- 
larations were  objected  to  does  not  appear 
from  the  objections,  but  the  objection  covers 
all.  Therefore,  by  a  well-known  rule  of  prac- 
tice, if  any  of  them  were  admissible,  the  ex- 
ception must  be  overruled. 

We  learn  from  the  testimony  reported,  which 
is  made  a  part  of  the  exceptions,  that  the  libel- 
lant  had  left  her  husband  on  account  of  alleged 
cruelty,  the  result  of  personal  violence,  and 
that  the  declarations  in  question  were  made  by 
Pinkham  to  her  during  a  negotiation  between 
them  to  induce  her  to  return  to  her  husband. 
In  this  negotiation  he  assumed  to  act  for  and 
in  behalf  of  the  husband,  and  there  is  evidence 
in  the  case  tending  to  prove  such  authority. 

It  further  appears  that  an  important  ques- 
tion involved  in  the  issue  was  whether  the 
previous  alleged  violence  had  been  condoned 
by  her  return.  Hence  the  circumstances  under 
which  she  returned,  and  the  inducements  held 
out  to  secure  that  return,  were  material  upon 
this  question  of  condonation;  and  upon  this 
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question  such  declarations  as  were  a  part  of  the 
act  were  admissible,  though  not  for  the  par- 
pose  of  proving  the  previous  acts  of  the  de- 
fendant. The  particular  declaration  objected 
to  in  the  argument,  standing  by  itself,  was  of 
no  use  whatever,  and  would  undoubtedly  have 
been  excluded.  But  it  was  a  part  of  a  trans- 
action which  was  material,  and  could  not  easily 
be  separated  from  it.  Nor  was  the  presiding 
justice  asked  to  do  so.  The  motion  made  was 
to  strike  out  all  the  declarations. 

The  agency  of  Pinkham  was  both  asserted 
and  denied,  and  there  was  evidence  on  both 
sides.  It  was  a  question  of  fact  for  the  court 
to  decide,  and  what  that  decision  was  nowhere 
appears.  It  may  be,  therefore,  that  the  de- 
cision was  such  that  the  testimony  was  reject- 
ed, and  no  use  made  of  it.  So  that,  in  any 
event,  the  libellee  fails  to  show  that  he  was  ag- 
grieved by  the  doings  of  the  presiding  justice 
in  this  respect. 

2.  The  libellee  was  examined  on  cross-ex- 
amination as  to  certain  acts  of  alleged  cruelty 
not  found  in  the  libel  or  bill  of  particulars. 
These  acts  could  not  be  proved  as  an  indepen- 
dent cause  of  divorce.  The  divorce,  if  grant- 
ed, must  be  for  some  cause  alleged  in  the  libel. 
Other  acts  can  only  be  considered  so  far  as  they 
tend  to  prove  such  as  are  alleged.  But  this 
comes  from  a  cross-examination  of  the  defend- 
ant for  the  purpose  of  showing  his  disposition 
and  feeling,  and  thus  testing  his  credibility  a» 
a  witness.  Its  limits,  therefore,  even  in  mat- 
ters collateral,  are  within  the  discretion  of  the 
court,  and  not  subject  to  exception.  Ford  v. 
Ford,  104  Mass.  198.  But  the  evidence  here 
objected  to  would  be  admissible  as  tending  to 
prove  the  cruelty  charged  as  the  foundation 
for  the  divorce,  even  if  drawn  out  in  the  direct 
examination.  It  would  render  such  a  charge 
more  probable,  and  gives  force  to  such  othtr 
testimony  as  may  bear  upon  the  cause  alleged. 
This  practice  is  allowable  even  in  criminal 
cases.  State  v.  Plunkett,  64  Me  584;  State  v. 
Neagle,  65  Me.  468. 

In  this  libel  there  are  three  causes  of  divorce 
— and  three  only — set  out,  such  as  the  law  now 
recognizes  as  such,  viz.,  extreme  cruelty,  cruel 
and  abusive  treatment,  and— being  of  sufficient 
ability, — a  gross,  wanton,  and  cruel  refusal  to 
provide  for  the  wife.  Whether  these  causes 
are  sufficiently  set  out  is  not  a  question  raised 
by  any  pleadings  in  this  case.  After  these  al- 
legations, under  another  complaint  the  libel 
sets  out  a  series  of  acts  which  may  or  may  not 
be  cruel,  according  to  the  circumstances  con- 
nected with  them;  and  the  bill  of  particulars 
is  of  a  similar  character. "  It  is  not  clear  wheth- 
er these  acts  were  set  out  as  distinct  causes  of 
divorce,  or  as  the  foundation  for  the  three- 
charges.  If  the  latter,  it  would  be  necessary 
to  prove  a  sufficient  number  of  them  connected 
with  such  circumstances  as  would  sustain  one 
or  more  of  the  three  charges  alleged.  If  the 
former,  it  would  certainly  be  very  doubtful  if 
they  are  sufficiently  set  out  to  authorize  a  de- 
cree of  divorce.  But  in  either  case  we  cannot 
consider  these  specifications  as  details  of  the  evi- 
dence, to  be  relied  upon  and  to  which  the  party 
is  to  be  confined  in  her  proof.  To  sustain  her 
libel  she  must  prove  at  least  one  of  the  sufficient 
causes  of  divorce  therein  alleged.  This  she  may 
do  by  any  competent  evidence  she  may  have. 
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8.  The  plaintiff,  under  objection,  was  al- 
lowed to  prove  a  refusal  on  the  part  of  the  li- 
bellee,  without  cause,  to  furnish  medicine  when 
needed.  The  suggestions  under  the  last  head 
will  apply  to  this.  But,  in  addition  to  that, 
this  clearly  comes  within  the  specification  both 
in  the  libel  and  bill  of  particulars.  The  supply- 
ing of  proper  and  needful  medicine  is  as  much 
required  for  a  proper  support  and  comfortable 
home  as  any  other  article  of  maintenance. 

4.  The  plaintiff  was  allowed  to  prove  the 
improbability  that  the  parties  would  ever  again 
live  together,  under  objection .  The  exceptions 
do  not  show  what  this  testimony  was.  All  we 
can  find  in  the  report  of  the  evidence  comes 
from  the  cross-examination  of  the  defendant, 
and  is  in  substance  an  opinion  expressed  by 
him  that  it  would  be  of  little  use  for  them  to 
try  to  live  together  again.  This  was  a  matter 
of  cross-examination,  and  within  the  discretion 
of  the  court  It  may  have  been  of  some  use 
as  expressing  the  present  state  of  the  defend- 
ant's feeling,  or  it  may  have  turned  out,  like 
the  most  of  the  testimony  elicited  upon  cross- 
examination,  of  no  use  whatever,  or  harmful 
to  the  party  calling  it  out.  It  could  only  be 
used  as  bearing  upon  the  past,  or  in  some  way 
throwing  light  upon  testimony  the  witness  had 
previously  given.  The  casual  remark  made 
by  the  judge — that  it  might  influence  his  de- 
cision—might be  true  in  a  proper  sense,  as  it 
might  very  properly  have  some  influence  in  in- 
terpreting the  other  testimony.  As  the  law 
allows  no  discretion  outside  of  a  judicial  judg- 
ment, in  granting  divorces,  the  court  could  not 
legally  consider  the  evidence  as  bearing  upon 
the  future.  There  is  not  the  slightest  evidence 
that  he  did  so,  and  we  cannot  infer  that  an  er- 
ror was  committed.  Besides,  the  remark  was 
not  a  ruling,  and  is  not  subject  to  exception. 

There  is  also  a  motion  for  a  new  trial  for 
various  causes  set  out,  both  of  fact  and  of  law. 
This  is  somewhat  of  a  novel  proceeding  in  di- 
vorce, or  any  other  cases  tried  by  a  single  judge. 
It  has  usually  been  considered  in  such  cases 
that  the  finding  in  matters  of  fact  is  conclusive, 
and  that  errors  of  law  must  be  presented  by 
exceptions.  Our  attention  has  not  been  called 
to  any  case  in  which  such  a  motion  has  been 
entertained.  In  Starbird  v.  Henderson,  64 Me. 
570,  the  court  refused  to  entertain  such  a  mo- 
tion, holding  that  "the  evidence  cannot  prop- 
erly be  reported  for  the  revision  of  the  law 
court  as  to  the  correctness  of  his  decision  upon 
the  facts.  His  adjudication  upon  them  is  final." 
In  Hat/cell  v.  Hervey,  74  Me.  195,  the  same  doc- 
trine is  announced. 

In  Sparhawk  v.  Sparhawk,  120  Mass.  890, 
Gray,  Ch.  J.,  says:  "But  we  are  unwilling 
*  *  *  to  imply  that  in  any  case  of  divorce 
or  alimony  a  party  has  the  right  to  have  the 
evidence  reported,  or  the  decision  of  a  single 
justice  revised  in  matters  of  fact."  In  Ed- 
mundson  v.  Brie,  186  Mass.  191,  it  is  said: 
''What  was  the  real  transaction  *  *  *  was 
a  question  of  fact  to  be  determined  by  the 
judge  upon  his  view  of  the  credibility  of  the 
witnesses,  the  consistency  of  their  testimony 
as  to  the  transaction, with  their  subsequent  deal- 
ings with  the  property,  and  all  the  evidence  in 
the  case;  and  we  have  no  right  to  revise  his 
findings."  Sheffield  v.  (Hit,  107  Mass.  282; 
Backus  v.  Chapman,  111  Mass.  886. 
ME. 


In  matters  of  law  the  proper  practice  is  to 
take  the  case  up  by  exceptions,  even  though 
the  objection  is  to  the  final  ruling  granting  the 
divorce,  in  which  case  the  presiding  justice 
reports  the  facts  as  he  finds  them,  or,  in  some 
cases,  the  testimony  upon  which  he  grounds 
his  conclusion;  and  thus  is  distinctly  presented 
the  question  whether,  as  a  matter  of  law,  he  has 
committed  an  error.  Bobbins  v.  Bobbins,  100 
Mass.  150;  Maglathlin  v.  Maglathlin,  138  Mass. 
299. 

In  this  case  we  have  no  report  of  the  facts 
found  by  the  judge,  and  no  report  of  the  testi- 
mony upon  which  he  relied;  nor  is  there  any 
exception  to  his  ruling  in  granting  the  divorce 
or  fixing  the  alimony.  We  have  no  means  of 
ascertaining,  any  farther  than  the  exceptions 
go,  whether  he  has  made  any  error  of  law  in 
his  final  adjudication;  nor  can  we,  from  the  re- 
port of  the  evidence,  revise  his  findings  to  as- 
certain whether  he  has  made  an  error  in  fact. 
But  from  a  somewhat  careful  examination  of 
the  testimony,  and  applying  that  to  the  law  as 
interpreted  in  Holyoke  v.  Holyoke,  78  Me.  404, 
we  perceive  no  error,  either  in  law  or  in  fact,  in 
his  conclusions. 

Exceptions  and  motions  overruled. 

Peters,  Ch.  J.,  Walton,  Virgin,  Lib- 
bey,  and  Haskell,  JJ.,  concurred. 


Vesta  I.  BROMLEY  et  al. 
t>. 

Lorinda  GARDNER  et  al. 

1.  A  devise  in  a  will  executed  in  Maine 
prior  to  the  Statutes  of  1841,  without 
words  of  inheritance,  gave  only  a  life 
estate,  unless  it  could  be  gathered 
from  the  whole  will  that  a  fee  was  in- 
tended. 

2.  In  this  case  the  testator,  after  giving 
small  sums  to  each  of  his  heirs,  devised 
one  half  of  all  his  estate,  real  and  per- 
sonal, to  his  widow  during  widow* 
hood,  and  he  devised  the  other  half  of 
all  his  estate  to  a  daughter,  and  the  re* 
mainder  in  the  half  given  the  widow  to 
the  same  daughter.  Held,  that  the 
daughter  took  a  fee  in  the  whole  es- 
tate subject  to  the  devise  to  the  widow. 

3.  Though  it  may  be  competent  to  show 
by  the  written  admissions  of  a  devisee 
that  he  took  the  property  in  trust,  such 
proof  cannot  affect  the  title  of  a- third 
party  purchasing  the  property  without 
notice  of  any  trust. 

(Penobscot  Decided  March  5, 1887.) 

ON  report  of  a  bill  in  equity  by  the  heirs  at 
law  of  Jacob  Stevens  against  the  grantee  of 
a  devisee  under  the  last  will  of  said  Stevens 
for  construction  of  the  will.    Bill  dismissed. 
The  opinion  states  the  facts. 
Mr.  Robert  B.  Caverly,  for  plaintiffs: 
The  will  fas  of  course)  is  in  writing  by  the 
testator,  and  its  intent  in  creating  the  trust  is 
confessed  in  writing  signed  by  the  trustee  her- 
self, who  also  has  sanctioned  it  by  a  part  per- 
formance. 
Barrett  v.  Joy,  16  Mass.  221. 
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In  this  the  court  says:  "But  though  the  con- 
veyance  be  absolute,  any  declaration  in  writ- 
ing made  by  the  grantee  or  assignee,  at  any 
time  after  the  conveyance,  is  competent  proof 
of  the  trust." 

Also  see  Bates  v.  Hurd,  65  Me.  180, 181. 

Again,  the  trust  is  fortified  by  the  implica- 
tions of  law,  which  arise  from  the  words  and 
obvious  intent  of  the  will  itself,  apparent  upon 
its  face. 

Baker  v.  Bridge,  12  Pick.  81. 

In  this  last  case  8haw,  Ch.  J.,  says:  "It  is 
not  enough  that  the  court  may  conjecture  that 
the  testator  intended  to  pass  a  fee,  and  failed 
of  doing  so  from  ignorance  of  the  rules  of  law 
or  otherwise;  but  it  must  appear  satisfactorily 
and  affirmatively  that  such  was  his  intention 
from  a  construction  of  the  will  itself ;"  and,  "in 
putting  such  construction  upon  any  particular 
clause,  it  is  allowable  to  consider  any  other 
part  of  the  will,  to  ascertain  the  testator's  in- 
tent." 

See  also  Cook  v.  Holmes,  11  Mass.  581. 

In  21  Me.  840,  Tenney,  J.,  says:  "If  the 
intent  be  wanting,  no  fee  passes.  This  was 
the  law  of  Massachusetts  and  Maine  when  this 
will  was  made,  January  18,  1888.  And  this 
law  is  the  law  which,  as  we  submit,  1b  to  set- 
tle this  question  of  intent. 

There  is  a  statute,  since  passed  (in  1841),  to 
the  reverse  of  the  above,  which  provides  that 
"a  devise  of  land  is  to  be  construed  to  convey 
all  of  the  estate  of  the  devisor  therein,  unless 
it  appears  by  the  will  that  a  less  estate  was  in- 
tended." 

Me.  Rev.  Stat.  chap.  92,  §  26. 

But  plaintiffs  submit  that  neither  this  Act 
nor  the  decisions  under  it  can  in  any  way  af- 
fect this  will  made  in  1888. 

A  trust  being  established,  and  a  breach  of  it 
being  thus  fully  proved  and  confessed,  this 
court  has  the  power  to  grant  to  these  lady  heirs 
adequate  relief, — just  what  justice  requires. 

1  Story,  Eq.  chap.  4,  §  98;  chap.  18,  §  781. 

That  this  court  has  jurisdiction  in  cases  of 
partition  is,  as  we  submit,  very  clear.  Be 
this  as  it  may,  it  is  enough  that  this  is  a  court 
of  law,  as  well  as  a  court  of  equity. 

1  Story,  Eq.  chap.  14,  646-658;  59  Me. 
482. 

Mr.  E.  W.  Whitehouse,  for  defendants: 

An  examination  will  show  conclusively  that 
placing  upon  the  statute  book  the  enactment  of 
1841  was  but  the  embodiment,  under  the  form 
of  statute  law,  of  what  had  already  existed  as 
the  law  of  this  State  as  expounded,  interpreted, 
and  ruled  by  this  honorable  court. 

Butler  v.  Little,  8  Me.  289;  Ramsddl  v.  Barns- 
dell,  21  Me.  288;  Godfrey  v.  Humphrey,  18  Pick. 
587;  Carter  v.  Horner,  4  Mod.  89;  8.  C.  1  Eq. 
Cas.  Abr.  177. 

When  the  devisor  gives  or  devises  all  his  es- 
tate, it  passes  in  fee  by  virtue  of  the  word  "es- 
tate." 

Baker  v.  Bridge,  12  Pick.  81;  Bridgewater  v. 
BoUon,  6  Mod.  109;  Murry  v.  Wise,  Finch, 
Prec  Ch.  264;  8.  C.  2  Vern.  564,  and  notes; 
Kellogg  v.  Blair,  6  Met.  822;  Godfrey  v.  Hum- 
phrey, 18  Pick.  687;  Putnam  v.  Emerson,  1 
Met.  888;  Randall  v.  Tuchin,  6  Taunt.  410; 
Brown  v.  Wood,  17  Mass.  78;  55  Me.  287;  107 
Mass.  590;  8  Cush.  557  ;  21  N.  Y.  428;  5  Cowp. 
221;  18  Ves.  198;  2  Jam.  Wills,  p.  826;  1  Jarm. 
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Wills,  p.  88,  and  note;  2  Redf.  Wills,  p.  887, 
§  18;  1  Washb.  Real  Prop.  59.  See  also  Whits 
v.  White,  21  Reporter,  No.  19,  p.  578;  Shep. 
Touch,  p.  489,  note  1,  citing  Lord  Mansfield's 
decision  in  Bight  v.  Sidebothom,  Doug.  759; 
Fogg  v.  Clark,  1  N.  H.  163;  Leland  v.  Adam, 
9  Gray,  171 ;  Josselyn  v.  Hutchinson,  21  Me.  389; 
2  Redf.  Wills,  828,  324,  §84.  5;  Doe  v.  SneUtng, 
5  East,  87;  Matthews  v.  Windrom,  2  Kay  &  J. 
406. 

Parol  evidence  may  be  introduced  to  show 
what  person  was  meant  or  who  was  intended. 

See  Miller  v.  Traverse,  8  Bine.  244 

But  in  case  the  terms  of  the  devise  can  be  ap- 
plied to  the  person  or  subject-matter  intended, 
with  legal  certainty,  without  the  aid  of  such 
evidence,  then  it  is  not  admissible. 

Greenl.  Ev.  §§  289,  290;  Madden  v.  Tucker, 
46  Me.  867;  Howard  v.  American  Peace  Soc.  49 
Me.  288. 

In  construing  a  will,  the  general  rule  is  that 
the  intent  of  the  testator  is  to  govern,  but  it  it 
the  intent  expressed  by  the  will,  and  not  other- 
wise. 

66  Me.  860; 49 Me.  295.  Also  5  Co.  Litt  86 b. 

In  construing  a  will,  parol  evidence  to  show 
the  intention  of  the  testator  is  admissible  only 
in  case  of  latent  ambiguity,  and  then  only  from 
necessity,  for  the  purpose  of  preventing  the  de- 
vise from  being  declared  void  for  uncertainty. 

Cotton  v.  Smithwick,  66  Me.  365.  Also 
Greenl.  Ev.  §§  289,  290. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Jacob  8tevens,ln  1888,made  his  will,  in  which 
he  gave  to  his  wife  the  use  of  one  undivided 
half  of  his  estate,  to  be  held  during  her  widow- 
hood. He  then  makes  this  provision:  "I 
give,  devise,  and  bequeath  unto  my  daughter, 
Lucy  Stevens,  one  undivided  half  of  all  my  es- 
tate, both  real  and  personal,  of  every  descrip- 
tion, consisting  of  the  farm  on  which  I  now 
live,  stock,  farming  tools,  money,  debts  doe, 
etc. ;  and  1  also  give  to  her,  the  said  Lucy,  the 
other  half  of  my  said  real  and  personal  estate 
when  my  said  wife  ceases  to  be  my  widow." 

One  question  of  the  case  is,  whether  Lucy 
Stevens  received  a  fee  or  only  a  life  estate  la 
the  real  estate. 

By  a  statute  passed  in  1841  (Rev.  Stat  chap. 
92,  |  20)  It  was  provided  that  a  devise  of  land 
shall  be  construed  to  convey  all  of  the  estate 
of  the  devisor  therein,  unless  it  appears  by  the 
will  that  a  less  estate  was  intended.  Prior  to 
that  time  the  rule  was  reversed.  A  devise  of 
land,  without  words  of  inheritance,  conveyed 
a  life  estate  only,  unless  from  the  whole  will  it 
affirmatively  appeared  that  a  fee  was  intended 
by  the  testator.  The  will  therefore  is  to  be 
construed  as  the  law  stood  before  the  Act  of 
1841. 

We  think  the  meaning  of  Jacob  Stevens,  as 
manifested  from  the  whole  will,  was  to  give 
his  daughter  a  fee  in  half  the  farm  at  hia  own 
death,  and  in  the  other  half  upon  the  death  or 
marriage  of  his  wife.  Several  features  of  the 
will  taken  singly  have  much  force,  and  taken 
together  are  of  abundant  authority,  to  warrant 
such  a  conclusion. 

The  testator  proposes  to  make  a  disposition 
of  his  "estate,"  meaning  his  whole  estate.  Be 
fails  to  do  so  unless  his  daughter  takes  a  fee. 
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There  is  no  general  residuary  clause.  In  many 
cases  the  word  "estate"  implies  a  fee.  McLel- 
lan  v.  Turner,  15  Me.  486;  Josselyn  v.  Hutch- 
inton,  21  Me.  889;  Leland  v.  Adams,  9  Gray, 
171.  It  is  a  striking  evidence  of  the  intention 
of  the  testator  to  give  a  fee  when,  in  clauses 
2  and  8  of  his  will  he  uses  the  phrase, 
"all  of  my  estate,  real  and  personal,  of  every 
description."  Inasmuch  as  the  widow  takes  a 
life  interest  in  half  the  estate,  the  daughter 
might  never  obtain  any  interest  in  that  half  un- 
less she  took  a  fee.  She  might  die  while  the 
mother  remained  a  widow. 

It  appears  that  the  testator  appreciated  the 
nature  of  a  life  estate,  as  he  limited  an  estate 
to  his  wife  in  appropriate  terms;  and  he  could 
have  devised  a  limited  estate  to  his  daughter 
had  he  designed  to  do  so.  And  he  no  doubt 
understood  the  nature  of  a  residuary  clause, 
making  a  particular  one  to  the  daughter,  and 
none  for  the  benefit  of  his  heirs  generally,  al- 
though not  omitting  any  of  his  heirs  from  some 
benefit  under  the  will,  naming  them  all.  He 
provides  for  them  out  of  the  estate  which  he 
first  devises  to  his  wife  and  daughter,  a  signi- 
ficant fact  in  collecting  the  intention  of  the  tes- 
tator.  Butler  v.  Little,  8  Me.  289. 

The  complainants  further  contend  that,  if 
the  devisee  took  a  fee,  she  took  it  under  an  oral 
trust  for  the  benefit  of  all  the  heirs,  and  that 
ahe  has  sufficiently  confessed  the  trust  by  her 
conduct  and  by  a  writing  signed  by  her. 

If  the  question]  were  between  the  complain- 
ants and  Lucy  Stevens  alive,  there  would  be 
much  force  in  the  complainants'  position.  But 
as  between  her  heirs  and  her  father's  heirs,  it 
is  doubtful  if  equity  should  interfere,  since  she 
has  made  equitable  provision  for  the  com- 
plainants by  her  own  will;  and  certainly,  as  be- 
tween the  complainants  and  the  principal  de- 
fendant equity  cannot  afford  the  relief  asked 
for.  She  purchased  the  premises  for  a  fair 
consideration,  without  notice  of  any  trust. 
Rev.  Stat.  chap.  78,  §12,  protects  her  as  an  in- 
nocent purchaser.  The  will  on  its  face  fur- 
nishes no  indication  of  any  trust.  Its  whole 
drift  is  the  other  way. 

BiU  dismissed. 

Danforth,  Virgin,  Libbey,  Foster, 
and  Haskell,  J  J.,  concurred. 


George  W.  BROWN 
v. 

Inhabitants  of  WINTERPORT. 

1.  In  order  to  recover  of  a  town  on  a  town 
note  given  by  the  selectmen  for  bor- 
rowed money,  it  must  appear  that  the 
money  borrowed  went  into  the  town 
treasury,  or  had  been  applied  to  a  legal 
liability  of  the  town,  and  that  the  town 
had  ratified  the  action  of  the  selectmen. 

2.  An  article  in  a  warrant  calling  a  town 

meeting  to  see  if  the  town  would  vote 
to  pay  certain  notes  given  by  a  majority 
of  the  selectmen,  describing  each  by  giv- 
ing its  date,  amount,  and  to  whom  pay 
able,  is  sufficiently  explicit. 

8.  Where  the  officers  and  members  of  a 
town  meeting,  without  formal  action, 

ME. 


adjourn  to  the  open  air,  in  front  of  the 

fdace  of  meeting,  for  convenience,  and 
here  vote  upon  a  question  pending  be- 
fore the  meeting,  without  objection,  the 
action  is  valid. 
4.  When  a  town  has  voted  to  ratify  the 
action  of  the  selectmen  in  borrowing 
money  and  giving  a  town  note  therefor, 
it  cannot  rescind  the  ratifying  vote  at 
a  subsequent  meeting. 

(Penobscot — Decided  March  10. 1887.) 

ON  report.   Judgment  for  plaintiff '. 
Action  to  recover  on  a  note  given  for 
moneys  loaned  to  defendant  town. 
The  case  is  stated  in  the  opinion. 
Messrs.  Barker,  Vose,  &  Barker,  for 
plaintiff: 

The  object  of  calling  voters  together  in 
town  meetings  is  to  ascertain  the  popular  will 
on  the  questions  to  be  submitted,  and  when 
that  is  ascertained,  the  design  of  the  law  is  ac- 
complished; and  mere  irregularities  which 
concern  the  conducting  of  it  will  not  avail  to 
avoid  it,  unless  it  be  shown  that  legal  votes  had 
been  rejected,  or  illegal  votes  received,  and 
that,  because  of  the  one  or  the  other,  or  both, 
the  result  does  not  conform  to  the  will  of  the 
voters,  or  uncertainty  has  been  cast  upon  the 
result.  And  especially  is  this  true  where  no 
proper  motive  is  shown,  no  objection  made  at 
the  time,  no  right  of  any  voter  abridged. 
Such  seems  to  be  the  rule  of  the  law. 

21  How.  42  (62  U.  S.  bk.  16,  L.  ed.  61);  61 
Am.  Rep.  88;  78111. 170;  47  Miss.  24;  51  Miss. 
805;  82  Pa.  297;  59  Am.  Dec.  451;  Hodge 
v.  Linn,  100  111.  897;  25  Alb.  L.  J.  87;  State 
v.  Roger*,  26  Alb.  L.  J.  836. 

It  is  a  canon  of  election  law  that  irregulari- 
ties which  would  not  change  the  result  will  not 
be  rectified  in  the  courts. 

4  Cow.  297  ;  8  Cow.  102;  20  Wend.  14;  8 
Hill,  42;  5  Denio,  409;  20  Pick.  484. 

The  town  had  used  the  money  for  municipal 
purposes.  The  vote  of  the  town  to  pay  could 
not  be  rescinded. 

7  Pick.  18;  116  Mass.  172;  122  Mass.  270; 
40  Vt.  171 ;  41  Vt.  28,  418;  Hunneman  v.  Graf- 
ton, 10  Met  454;  42  Vt.  485;  44  Vt.  87,  584. 

"  Whatever  may  be  authorized  by  a  corpora- 
tion to  be  done  may  be  ratified  when  done  by 
an  agent,  even  in  excess  of  his  authority,"  is 
a  principle  too  well  settled  to  require  any  cita- 
tion of  authorities  to  support  it  (8  Mich.  100), 
and  the  ratification  relates  back  to  the  time 
when  such  acts  were  performed. 

Lawrence  v.  Taylor,  5  Hill.  107;  Ang.  Corp. 
9th  ed.  §  804;  1  Potter,  Corp.  211;  1  Dill. 
Mun.  Corp.  885. 

Mr.  W,  H.  Fogler,  for  defendants: 

The  right  of  towns  to  grant  or  raise  money, 
so  as  to  bind  the  property  of  the  inhabitants, 
or  subject  their  persons  to  arrest  for  nonpay- 
ment, is  derived  solely  from  statute.  They 
have  no  authority  to  grant  or  raise  money  ex- 
cept for  the  purpose  provided  by  the  statute 
of  the  State. 

Butsey  v.  GUmore,  8  Me.  191 ;  Hooper  v.  Em- 
ery, 14  Me.  375;  Opinion  of  Justices,  52  Me. 
598;  Westbrook  v.  Deering,  68  Me.  281;  Lincoln 
v.  Stockton,  76  Me.  145;  Luques  v.  Dresden,  77 
Me.  186;  Stetson  v.  Kempton,  18  Mass.  272; 
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Parson*  v.  Goshen,  11  Pick.  896;  Anthony  v. 
Adams,  1  Met.  284;  Minoty.  West  Roxbury,  112 
Mass.  1 ;  Van  Bidden  v.  Burlington,  27  Vt.  70. 

A  vote  of  a  town  to  raise  or  pay  money  for 
any  purpose  not  authorized  by  the  statute  is 
void,  as  stated  in  Anthony  v.  Adams,  1  Met. 
286:  "  For  it  is  now  well  settled  that  a  town, 
in  its  corporate  capacity,  will  not  be  bound, 
even  by  the  express  vote  of  a  majority,  to  the 
performance  of  contracts  or  other  legal  duties 
not  coming  within  the  scope  of  the  objects 
and  purposes  for  which  they  are  incorporated." 

The  warrant  calling  a  town  meeting  shall 
specify  the  place  at  which  the  meeting  shall  be 
had. 

Rev.  Stat.  chap.  8,  §  5. 

The  place  appointed  for  holding  this  meet- 
ing was  at  Union  Hall  basement.  This  means 
within  the  walls  of  said  basement.  It  could 
not  meet  and  organize  at  any  other  place. 

Chamberlain  v.  Dover,  18  Me.  486;  Sherurin 
v.  Bugbee.lQ  Vt.  489;  Dill. Mun. Corp. 8d  ed.  267. 

Even  if  all  the  voters  of  the  town  assent  to 
and  are  present  at  a  place  other  than  that  at 
which  the  meeting  is  called,  the  doings  will 
have  no  validity. 

Moor  v.  Nevofleld,  4  Me.  44;  Jordan  v.  School 
Dist.  No.  S,  88  Me.  170;  Shervrin  v.  Bugbee,  17 
Vt.  887;  Dill.  Mun.  Corp.  2d  ed.  §  266. 

Dillon  (§  269)  says  that  the  majority  may 
adjourn  to  another  place  within  the  corporate 
limits,  "  if  fairly  done." 

In  Chamberlain  v.  Dover,  supra,  it  is  said  : 
"  We  do  not  say  that  they  .may  not  have  the 
right  to  adjourn  to  another  place.  But  there 
should  be  limitations  to  the  exercise  of  such 
discretion." 

"The  law  is  strictly  held  as  to  the  important 
particulars  of  time  and  place." 

Dill.  Mun.  Corp.  §  267. 

That  a  town  may,  at  'any  time  before  the 
rights  of  third  parties  have  intervened,  law- 
fully rescind  previous  votes  is  too  well  settled 
to  require  argument. 

Dill.  Mun.  Corp.  §  290,  and  notes  2  and  8; 
Hunneman  v.  Grafton,  10  Met.  466;  WUhing- 
ton  v.  Harvard,  8  Cush.  68;  OeteheU  v.  Wells, 
55  Me.  438;  Belfast  A  M.  L.  R.  Co.  v.  Unity, 
62  Me.  148. 

A  vote  bv  a  municipal  or  other  corporation 
to  ratify  the  unauthorized  acts  of  its  officers 
must  be  as  explicit  and  clearly  expressed  as 
would  be  required  in  a  vote  granting  previous 
authority  to  the  officers  to  perform  such  acts. 

Salem  Bank  v.  Gloucester  Bank,  17  Mass.  29. 

The  cases  in  which  a  vote  of  a  town  to  pay 
or  refund  money  has  been  held  not  revocable 
are  not  applicable  to  the  case  at  bar.  The  vote 
in  that  class  of  cases  is  like  that  in  Nelson  v. 
Milford,  7  Pick.  18,  to  indemnify  officers  of 
the  town,  who  acted  illegally,  but  in  good  faith; 
or  like  that  in  HaU  v.  Holden,  116  Mass.  172, 
to  pay  money  which,  through  the  acts  of  its 
agents,  has  been  paid  wrongfully  into  the 
treasury  of  the  town. 

If  the  plaintiff  has  the  right,  under  the  vote, 
to  rely  upon  the  original  transaction  between 
Arey  and  Ritchie  and  the  lender  of  the  money, 
and  upon  the  disposition  of  the  money  bor- 
rowed, the  facts  disclosed  by  the  testimony  are 
not  sufficient  in  law  to  render  the  town  liable, 
even  if  the  vote  of  December  6  shall  be  regarded 
as  a  ratification  of  the  act  of  the  selectmen  in 
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borrowing  the  money.    Assuming  that  the , 
ties  to  that  transaction  have  testified  truthful1 
in  relation  thereto,  it  appears  that  the  Ml; 
Company,  through  Mr.  Fernald,  its 
loaned  to  Arey  and  Ritchie,  the  selectmen 
the  defendant  town,  the  sum  of  $550  upon 
supposed  credit  of  the  town,  but  without 
authority  of  the  town.   Such  loan  is  the " 
of  the  plaintiff's  suit. 

His  case  comes  precisely  within  the  deeisk* 
of  several  recent  cases  in  this  State,  in  which 
the  law  applicable  to  such  a  state  of  facts  bm 
been  so  thoroughly  discussed,  and  so  explicitly, 
decidedly,  and  deliberately  stated  by  this  coufL 
as  to  hardly  require  further  discussion  or  cita- 
tion of  authorities. 

Parsons  v.  Monmouth,  70  Me.  262;  BMiyi 
v.  Monmouth,  72  Me.  174;  Belfast  Nat.  Bati 
v.  Stockton,  72  Me.  522;  Lincoln  v.  Stothon.H 
Me.  141;  Otis  v.  Stockton,  76  Me.  506;  Atkum 
v.  Minot,  75  Me.  189. 

"An  absolute  excess  of  authority  by  tftej 
officers  of  the  corporation,  in  violation  of  lav, 
cannot  be  upheld." 

Dill.  Mun.  Corp.  §  468. 

"Transactions  which  are  absolutely  illi 
or  ultra  vires  cannot  be  ratified." 

Green's  Brice,  Ultra  Vires.  550. 

"  No  sort  of  ratification  can  make  good  M 
act  without  the  scope  of  the  corporate  suthofi 
ity." 

Peterson  v.  Mayor  of  N.  7.,  17  N.  Y.  449. 

Emery,  J.,  delivered  the  opinion  of  fl 

court: 

This  action,  though  in  the  name  of  thecal 
inal  assignee,  Brown,  is  in  fact  brought  bj  4 
Mineral  Hill  Mining  Company  to  recoTer 
the  town  of  Winterport  money  alleged  to  hi 
been  loaned  to  the  town  by  that  compu 
Two  of  the  three  selectmen  of  the  town.  Ai 
(chairman)  and  Ritchie,  assuming  to  act  in  I 
half  of  the  town,  borrowed  of  the  pliinl 
company  $550  as  for  the  town,  and  gave  w| 
purported  to  be  a  town  note  therefor,  sign 
by  them  as  selectmen.  This  was  May  I 
1881. 

This  transaction  alone  of  course  does 
imply  a  promise  by  the  town  to  repay 
money.  To  imply  such  a  promise,  the  ph 
tiff  must  establish  by  evidence  two  other  p* 
ositions  of  fact:  (1)  That  the  money  so  obtali 
was  either  paid  into  the  town  treasury,  or 
applied  In  fact  to  the  discharge  of  lawful 
bilities  of  the  town  to  that  extent;  (2)  that  I 
town  ratified  the  action  of  the  selectmen  is 
borrowing  and  applying  the  money.  Di* 
v.  Stockton,  75  Me.  145;  Otis  v.  Stocktsu, 
Me.  506. 

I.  Ritchie,  one  of  said  selectmen, 
that  all  the  money  thus  borrowed  was  at 
used  to  pay  off  and  take  up  outstanding 
orders  previously  given  for  and  repress*! 
legal  liabilities  of  the  town  for  ordinary  i 
nicipal  purposes,  such  a*  schools,  streets, 
poor,  etc.  He  does  not  now  profess  Is 
member  the  dates,  numbers,  amount^ 

?>ayees  of  each,  or  many  of  these  orders; 
or  what  purpose  each  was  given.   Ht  i 
state  quite  fully  as  to  some  of  them.  He* 
fles,  however,  that  all  the  orders  were 
at  the  time  by  Mr.  Arey, the  chairman; 
and  Mr.  Arey  examined  them;  that  he 
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satisfied,  at  the  time,  of  their  authenticity,  and 
that  they  were  regularly  issued  for  the  usual 
municipal  purposes;  that  they  were  recorded 
with  dates,  numbers,  and  amounts,  etc.,  upon 
the  book  used  by  the  town  officers  to  record 
paid  town  orders.  The  amount  was  $558. 
He  says  that,  after  being  thus  recorded,  they 
were  cancelled  on  the  spot  by  burning.  The 
book  was  left  with  Arey,  the  chairman,  and  it 
is  claimed  it  was  afterward  burned  in  the  fire 
that  consumed  Arey's  store. 

Ritchie  further  testifies  that  a  list,  or  memo- 
randum of  all  the  orders  was  read  to  the  town 
meeting  held  December  6,  1884,— a  meeting 
called  to  consider  the  question  of  repaying  this 
money,  and  which  voted  to  do  so.  Mr.  Ritchie 
is  not  contradicted;  and  although  the  evidence 
is  not  wholly  satisfactory,  and  is  not  so  clear 
and  full  as  we  could  wish,  we  think  it  fairly 
sustains  the  proposition  that  the  money  was  in 
fact  applied  to  the  discharge  of  the  town's  legal 
indebtedness  to  that  extent. 

Mr.  Arey  was  the  holder  of  these  orders,  and 
the  defendants  urged  that  the  money  could  not 
lawfully  be  applied  to  the  orders  held  by  him, 
as  he  was  (as  the  defendants  say)  indebted  to 
the  town  at  the  time  in  a  much  larger  sum, — in- 
debted not  simply  as  a  debtor,  but  as  town  offi- 
cer, for  money  of  the  town  wrongfully  appro- 
priated to  his  own  use.  Much  evidence  is  in  the 
case  upon  this  question  of  Arey's  indebtedness 
to  the  town.  We  do  not  think  it  matters  whether 
and  how  he  was  indebted.  The  plaintiff,  in 
the  absence  of  fraud  (and  no  fraud  upon  his 
part  is  suggested), would  not  be  affected  by  the 
state  of  the  accounts  between  Arey  and  the 
town.  If  Arey  was  indebted  to  the  town,  even 
for  money  wrongfully  appropriated,  the  town 
was  also  indebted  to  him.  Each  indebtedness 
was  distinct  and  of  a  different  nature.  Each 
was  outstanding.  Neither  had  been  applied 
toward  liquidating  the  other.  He  was  the 
holder  of  certain  audited  claims  against  the 
town,  and  the  plaintiff's  money  extinguished 
them.  The  town  thus  had  the  benefit  of  the 
money. 

II.  Two  of  the  selectmen  for  the  year  1884 
gave  the  plaintiff  company  a  town  order  for 
#618.13,  dated  July  7,  1884,  to  take  up  the 
original  note;  that  sum  being  the  amount  with 
interest.  They  afterward  called  a  town  meet- 
ing, to  see  if  the  town  would  vote  to  pay  this 
order  among  others.  At  this  meeting,  held 
December  6,  1884,  ii  was  voted  that  the  trea- 
surer hire  money  to  pay  the  various  notes  and 
orders  named  in  the  warrant,  including  the 
order  to  the  plaintiff  company.  This  official 
rote,  if  valid,  would  seem  to  be  an  effectual 
ratification  of  the  act  of  the  selectmen  in  bor- 
rowing the  money  and  giving  the  town  order. 

The  defendants  contend  that  the  article  in 
the  warrant  was  too  indefinite  and  general  to 
authorize  such  a  vote  Instead,  of  a  separate 
article  for  each  note  or  order  to  be  submitted  to 
the  town,  there  was  one  article  naming  dis- 
tinctly and  separately  all  the  notes  and  orders 
to  be  acted  upon.  This  particular  order  was 
named  in  the  article  by  date,  amount,  and 
name  of  payee.  We  think  the  warrant  gave  a 
notice  sufficiently  specific. 

The  defendants  further  contend  that  the 
vote  was  illegal,  for  the  reason  that  it  was  not 
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passed  witnin  the  walls  of  the  room  named  in 
the  warrant  as  "Union  Hall  basement,"  but 
was  passed  just  outside  in  the  open  air,  in 
front  of  the  building.  It  seems  there  was,  by 
reason  of  the  crowd,  considerable  difficulty  in 
ascertaining  the  will  of  the  meeting,  while 
within  the  room;  and  calls  were  made  from 
the  floor  that  the  decision  be  had  outside  the 
building.  These  suggestions  seem  to  have 
met  with  general  approval  and  no  opposition. 
The  people  at  once  all  passed  out  of  doors,  the 
moderator  and  clerk  with  them.  The  meeting 
then  divided,  and  the  count  was  made  in  the 
open  air,  close  to  the  building.  There  was  no 
formal  adjournment  from  the  room  to  the  open 
air;  but  what  was  done  seems  to  have  been 
done  spontaneously  and  by  unanimous  con- 
sent. There  was  no  abridgment  of  freedom  of 
speech  or  of  vote.  No  person  was  misled.  No 
person  was  prejudiced.  The  effect  was  to  ob- 
tain greater  freedom  and  more  certain  expres- 
sion of  the  real  will  of  the  meeting.  The  act 
now  complained  of  was  not  complained  of 
then.  It  was  not  the  omission  of  any  ne- 
cessary step  in  the  procedure,  or  the  interpola- 
tion of  any  illegal  restrictive  step;  but  simply 
the  well  doing  outside  the  walls  what  could 
not  have  been  well  done  inside  the  walls.  It 
is  a  maxim  of  parliamentary  law  that  anything 
as  to  the  mode  of  action  may  be  done  by  unan- 
imous consent. 

It  will  be  seen,  by  a  careful  examination  of 
the  cases  cited  by  the  defendants  to  this  point, 
that  they  do  not  conflict  with  our  reasoning. 
In  those  cases  it  appeared  that  some  persons' 
rights  were  abridged,  or  that  the  meeting 
itself  was  unauthorized.  The  following  authori- 
ties cited  by  the  plaintiff  sustain  the  vote: 
Dale  v.  Irtrin,  78  111.  170:  Feopb  v.  Kniffln,  21 
How.  Pr.  42.   See  also  82  Pa.  297. 

The  defendants  again  claim  that,  if  we  find 
there  was  a  valid  ratification,  it  was  effectually 
rescinded  by  a  subsequent  vote  at  a  legal  meet- 
ing, August  15,  1885,  passed  before  the  trea- 
surer had  obeyed  the  former  vote.  The  act 
ratified,  however,  was  the  borrowing  the  plain- 
tiff's money  by  the  then  selectmen.  That  act 
had  been  done.  The  vote  of  ratification  at 
once  applied  to  the  act,  and  adopted  it  as 
the  act  of  the  town.  The  act  was  then  as 
binding  on  the  town  as  if  the  vote  was  prior  in 
time  to  the  act.  It  was  then  the  town's  act 
The  town  had  borrowed  the  plaintiffs  money. 
A  ratification  after  the  act  is  as  potent  as  au- 
thority before  the  act.  The  act  is  equally 
binding  upon  the  principal  in  either  case,  and 
in  neither  case  can  the  principal,  after  the  act, 
relieve  himself  by  a  simple  declaration  of  his 
change  of  mind.  The  cases  cited  by  the  de- 
fendants do  not  hold  to  the  contrary. 

We  think  the  evidence  fairly  establishes  the 
propositions  that  the  money  was  borrowed  for 
the  town ;  that  it  was  used  by  the  town  in  pay- 
ment of  proper  municipal  charges;  that  the 
town  has  ratified  the  borrowing,  and  has  rati- 
fied the  giving  the  order  declared  upon. 

Judgment  for  the  plaintiff  for  $618.  IS,  with 
interest  from  December  9,  1884,  date  of  de- 
mand. 

Peters,  Ch.  J.,  Walton,  Virgin,  and 
Haskell,//.,  concurred. 
Libbey,  J.,  concurred  in  the  result 
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Carrie  M.  OILLET 
v. 

Frank  E.  GILLEY  &  Trustee. 

A  divorced  wife  may  maintain  an  action 
against  her  former  husband  for  expens- 
es incurred  in  the  necessary  support  of 
their  minor  children  after  the  decree  of 
divorce  on  her  libel,  when  no  decree  as  to 
alimony  or  custody  of  the  minor  children 
is  made. 

(Kennebec  Decided  March  10,  1887.) 

ON  exceptions  by  the  subsequent  attaching 
creditor  who  appeared,  by  leave  of  court, 
and  defended.  Overruled. 
The  case  is  stated  in  the  opinion. 
Messrs.  S.  &  L.  Titcomb,  for  subsequent 
attaching  creditor: 

In  Mortimore  v.  Wright,  cited  in  8  Law  Report- 
er, 222,  the  court  says:  "  In  point  of  law,  a 
father  who  gives  no  authority,  and  enters  into 
no  contract,  is  not  liable  for  goods  supplied  to 
his  son  while  under  age,  any  more  than  an 
uncle,  a  brother,  or  a  stranger  would  be." 

The  later  view,  according  to  Tyler  on  Infan- 
cy, pp.  107-109,  111,  is  that  the  liability  of  a 
father;  even  for  necessaries,  is  a  matter  depend- 
ing wholly  upon  contract. 

The  statutes  provide  a  way  in  which  a  parent 
can  be  made  liable;  and  third  parties,  by  the 
later  cases,  are  restricted  to  that. 

Tyler,  Inf.  supra;  60  N.  H.  197;  1  Add.  Cont. 
Smith's  ed.  202. 

"  There  appears  to  be  no  responsibility  on 
the  part  of  a  father,  even  for  necessary  goods 
supplied  to  his  son,  unless  there  be  some  proof 
of  a  contract,  express  or  implied;  and  there 
must  be  a  prior  authority  or  a  subsequent  rec- 
ognition of  the  claim." 

Chitty,  Cont.  Perkins'  ed.  117.  To  the  same 
effect  Raymond  v.  Loyle,  10  Barb.  488. 

This  case  contains  no  allegation  which  can 
bring  it  under  Rev.  Stat.  chap.  24  §  16  (case  of 
paupers);  and  if  it  did,  by  that  section  the 
mother  herself  is  liable.  Nor  can  it  come  un- 
der Rev.  Stat.  chap.  59,  §  80,  which  authorizes 
towns  only  to  recover. 

The  law  raises  no  promise  of  payment  where 
a  child  is  supported  by  its  mother. 
Gummings  v.  Oummings,  8  Watts.  866. 
In  Duffeyv.  Duffey,  44  Pa.  899,  it  was  held 
that  the  relationship  excludes  the  implication 
of  a  promise.  A  grandparent  cannot  recover 
for  the  maintenance  of  grandchildren. 

In  Pawling  v.  Willson,  18  Johns.  192,  the 
mother  is  under  equal  natural  obligation  with 
the  father  to  support  her  children.  There  is 
no  legal  ground  to  authorize  the  recovery  by 
the  mother  against  the  father  for  the  mainte- 
nance of  children ;  at  most  she  could  have  a 
right  to  sue  for  contribution  only.  There  is 
doctrine  something  like  this  in  Harris  v.  Harris, 
5  Ean.  46. 

In  a  later  Connecticut  case,  Finch  v.  Finch,  22 
Conn.  411,  the  court  refuses  to  sustain  an  action 
of  book  account  brought  by  a  wife,  after  di- 
vorce, against  the  father,  for  cost  of  maintain- 
ing children. 

Messrs.  Baker,  Baker,  &  Cornish*  for 
plaintiff: 

At  common  law,  a  father  is  bound  to  sup- 
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port  and  provide  for  his  children;  and  if  he 
deserts  his  infant  children,  he  is  liable  to  a 
party  supplying  them  with  the  necessaries. 
Chitty  says  that  this  is  vexata  quasstio,  and  dic- 
ta to  the  contrary  may  doubtless  be  found  in 
the  decisions  of  some  of  the  States  and  of  Eng- 
land. But  the  greater  weight  of  authority,  as 
well  as  the  better  reason,  sustains  the  proposi- 
tion we  have  made. 

1  Chitty,  Cont.  218;  2  Kent,  Com.  •  191;  1 
Pars.  Cont.  807;  2  Bish.  Mar.  &  Div.  §528: 
Stanton  v.  Willson,  8  Day,  87;  8.  C.  3  Am. 
Dec.  265. 

The  early  cases  in  Massachusetts  assumed 
this  doctrine  (Benson  v.  Remington,  2  Mass.  115; 
Whipple  v.  Dow,  2  Mass.  419;  Nightingale  t. 
WithingUm,  15  Mass.  274);  and  in  Dennis  v. 
Clark,  2  Cush.  852,  the  court  announces  the 
principle  squarely  in  these  words:  "  By  the 
common  law  of  Massachusetts,  and  without 
reference  to  any  statute,  a  father,  if  of  suffi- 
cient ability,  is  as  much  bound  to  support  and 
provide  for  his  infant  children,  in  sickness  and 
in  health,  as  a  husband  is  bound  by  the  same 
law,  and  by  the  common  law  of  England,  to 
support  and  provide  for  his  wife. "  The  recent 
Massachusetts  cases  reaffirm  the  same. 

Reynolds  v.  Sweetser,  15  Gray,  78;  Brov  v. 
Brightman,  186  Mass.  187. 

In  the  absence  of  statute, the  common-law  rule 
above  declared  is  adopted  and  enforced  here, 
and  our  decisions  recognize  the  same. 

State  v.  Smith,  6  Me.  462;  Garland  v.  Dover, 
19  Me.  441. 

in  an  early  case  In  Connecticut  (Stanim  v. 
Willson,  8  Day,  87),  the  wife  was  divorced  by 
the  General  Assembly,  was  decreed  a  certain 
sum  in  lieu  of  all  claims  of  dower,  and  was 
made  sole  guardian  of  the  youngest  children. 
It  was  held  that  the  father  was  still  liable  for 
their  support  furnished,  in  the  first  place,  by 
her  as  guardian,  and  then  by  a  stranger  with 
whom  she  intermarried.  In" a  subsequent  case 
in  the  same  State  (Finch  v.  Finch,  22  Conn. 
411),  where  the  custody  and  control  of  the  chil- 
dren had  been  expressly  decreed  to  the  wife, 
it  was  held  (two  out  of  the  five  judges  dissent- 
ing) that  she  could  not  maintain  such  action. 

The  Massachusetts  court  also  held  that  a 
father  is  not  liable  for  the  support  of  his  minor 
children  after  their  custody  has  been  given  to 
the  mother. 

Hancock  v.  Merrick,  10  Cush.  41;  Bme  v. 
Brightman,  186  Mass.  187. 

Such  is  also  the  law  in  Indiana  (Huston* 
v.  Husband.  67  Ind.  588;  S.  C.  33  Am.  Rep. 
107);  and  in  New  York  (Burritt  v.  Burritt, » 
Barb.  124). 

The  courts  of  several  States,  however,  hold 
the  contrary  doctrine,— that,  although  the  cus- 
tody of  minor  children  is  given  to  the  mother, 
the  father  is  still  liable  for  their  support.  So 
held  in  Arkansas  (Holt  v.  Holt,  42  Ark.  495); 
in  Michigan  (Gourtrighi  v.  Courtright, 40 Mich. 
638);  and  in  Illinois  (Plaster  v.  Plaster,  47  DL 
290).  We  are  inclined  to  believe  that  the 
Massachusetts  doctrine  is  the  sounder  and  the 
more  reasonable. 

2  Bish.  Mar.  &  Div.  §  557. 

"In  case  of  either  separation  or  divorce  with- 
out orders  of  custody,  the  obligation  in  j 
al  continues  as  before." 

Schoul.  Dom,  Rel.  822. 
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In  the  case  at  bar,  however,  the  question  has 
no  such  complications.  The  court  granting 
the  divorce  undoubtedly  had  the  power,  under 
the  statute,  to  take  the  care  and  custody  of  the 
children  from  the  father,  and  give  them  to  the 
mother;  and  then  her  liability  for  their  support 
might  have  followed;  but  she  did  not  ask  for 
that,  and  the  court  did  not  decree  it. 

"  By  the  divorce  the  relations  of  husband  and 
wife  are  destroyed,  but  not  the  relation  be- 
tween the  father  and  his  children.  His  duty 
and  liability  as  to  them  remained  the  same,  ex- 
cept so  far  forth  as  he  was  incapacitated  or 
discharged  by  the  terms  of  the  decree." 

Stanton  v.  Wilison,  8  Day,  37.  See  also 
opinion  of  Ellsworth,  J.,  in  Finch  v.  Finch,  22 
Conn.  411. 

It  has  been  held  that  a  woman,  after  a  di- 
vorce a  vinculo,  may  maintain  an  action  against 
her  former  husband  for  personal  services  per- 
formed for  him  before  her  marriage  (Carlton 
v.  Carlton,  72  Me.  115);  also  on  a  promissory 
uiote*  given  by  him  to  her  during  coverture, 
for  money  borrowed  of  or  belonging  to  her 
(Webster  v.  Webster,  58  Me.  189.  See  also 
Blake  v.  Blake,  64  Me.  177). 

Virgin,  J.,  delivered  the  opinion  of  the 
court: 

Assumpsit  by  the  mother  against  the  father, 
for  their  young  children's  necessary  support, 
furnished  after  a  divorce  a  vinculo  decreed  to 
her  for  his  "desertion  and  failure  to  support," 
he  having  been  absent  from  the  State  several 
years  prior  to  the  decree,  and  never  having  re- 
turned or  furnished  any  support  whatever 
during  the  time,  and  no  decree  for  alimony  or 
custody  of  the  children  having  been  made. 
/   It  is  a  matter  of  common  knowledge  that  a 
/  father  is  entitled  by  law  to  the  services  and 
|  earnings  of  his  minor  children.   It  is  equally 
well  known  that  this  right  is  founded  upon  the 
'  obligation  which  the  law  imposes  upon  him  to 
j  nurture,  support,  and  educate  them  during  in- 
I  fancy  and  early  youth,  and  which  continues 
!  until  their  maturity,  when  the  law  determines 
that  they  are  capable  of  providing  for  them 
i  selves.    Benson  v.  Remington,  2  Mass.  118; 
:  Dawes  v.  Howard,  4  Mass.  98;  Nightingale  v. 
Withington,  15  Mass.  274;  Stater.  Smith,  6  Me. 
462,  464;  Dennis  v.  Clark,  2  Cush.  852,  858; 
Reynolds  v.  Sweetser,  15  Gray,  80;  Garland  v. 
Dover,  19  Me.  441;  Van  Valkinburgh  v.  Wat- 
son, 18  Johns.  480;  Furman  v.  Van  Sise,  56  N. 
Y.  486,  489,  445.  446;  2  Kent,  Com.  *190  et 
sea. ;  Bchoul.  Dom.  Rel.  821. 

In  Dennis  v.  Clark,  supra,  the  court  said: 
"By  the  common  law  of  Massachusetts,  and 
without  reference  to  any  statute,  a  father,  if 
of  sufficient  ability,  is  as  much  bound  to  sup- 
port and  provide  for  his  infant  children,  in 
sickness  and  in  health,  as  a  husband  is  bound 
by  the  same  law,  and  by  the  common  law  of 
England,  to  support  and  provide  for  his  wife. 
And  if  a  husband  desert  his  wife,  or  wrong- 
fully expel  her  from  his  house,  and  make  no 
provision  for  her  support,  one  who  furnishes 
her  with  necessary  supplies  may  compel  the 
husband,  by  an  action  at  law,  to  pay  for  such 
supplies.  And  our  law  is  the  same,  we  have 
no  doubt,  in  the  case  of  a  father  who  deserts 
or  wrongfully  discards  his  infant  children." 
This  upon  the  ground  of  agency.   Reynolds  v. 
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Sweetser,  15  Gray,  78;  Hall  v.  Weir,  1  Allen. 
261;  CamerUn  v.  Palmer  Co.  10  Allen,  589. 
But  a  minor  who  voluntarily  abandons  bis 
father's  house,  without  any  fault  of  the  latter, 
carries  with  him  no  credit  on  his  father's  ac- 
count, even  for  necessaries.  Weeks  v.  Merrow, 
40  Me.  151;  Angel  v.  McLellan,  16  Mass.  27. 
Otherwise  a  child,  impatient  of  parental  con- 
trol while  in  his  minority,  would  be  encour- 
aged to  resist  the  reasonable  control  of  bis 
father,  and  afford  the  latter  little  means  to 
secure  his  own  legal  rights  beyond  the  exer- 
dse  (rfDhysical  restraint.    White  v.  Henry,  24  ] 

Moreover,  in  actions  for  seduction,  whereof 
loss  of  service  is  the  technical  foundation,  the 
loss  need  not  be  proved,  but  will  be  presumed 
in  favor  of  the  father  who  has  not  parted  with 
his  right  to  reclaim  his  minor  daughter's  ser- 
vice, although  she  is  temporarily  employed 
elsewhere.  Emery  v.  Gowen,  4  Me.  88.  "And 
this  rule  results  from  the  legal  obligation  im- 
posed upon  him  to  provide  for  her  support 
and  education,  which  gives  him  the  right  to 
the  profits  of  her  labor.  Blanehard  v.  llsley, 
120  Mass.  489;  Kennedy  v.  Shea,  110  Mass. 
147;  Emery  v.  Gowen,  supra;  Furman  v.  Van 
Sise,  56  N.  Y.  485,  444. 

See  also  in  that  large  class  of  cases  wherein 
needed  supplies,  furnished  by  the  town  to 
minor  children  between  whom  and  their 
father,  though  they  lived  apart,  the  parental 
and  filial  relations  still  subsisted,  are  consid- 
ered in  law  supplies  indirectly  furnished  the 
father,— the  reason  is  because  he  was  bound 
in  law  to  support  them.  Garland  v.  Dover,  19 
Me.  441. 

We  are  aware  that  courts  of  the  highest  re- 
spectability, especially  those  of  New  Hamp- 
shire and  Vermont,  hold  that  a  parent  is  un- 
der no  legal  obligation,  independent  of  statu- 
tory provision,  to  maintain  his  minor  child; 
and  that,  in  the  absence  of  any  contract  on  the 
part  of  the  father,  he  cannot  be  held  except 
under  the  pauper  law  of  those  States,  which  is 
substantially  like  our  own.  KeUey  v.  Davis, 
49  N.  H.  187;  Gordon  v.  Potter,  17  Vt.  848. 

But,  as  before  seen,  the  law  was  settled 
otherwise  in  this  State  before  the  separation, 
and  has  been  frequently  recognized  in  both 
States  since;  and  we  deem  it  the  more  consist- 
ent and  humane  doctrine. 

It  is  also  settled  that,  at  least  during  the  life 
of  the  father,  the  mother,  in  the  absence  of  any 
statutory  provision  or  decree  relating  thereto, 
not  being  entitled  to  the  services  of  their  minor 
children,  is  not  bound  bylaw  to  support  them. 
Whipple  v.  Dow,  2  Mass.  415;  Dawes  v.  How- 
ard, 4  Mass.  97;  2  Kent,  Com.  *192;  Weeks  v. 
Merrow,  40  Me.  151 ;  Gray  v.  Durland,  50  Barb. 
100;  Furman  v.  Van  Sise,  supra,  both  opin- 
ions; Rev.  Stat.  chap.  59,  §  24. 

This  leads  to  an  inquiry  into  the  effect  of 
the  divorce  a  vinculo  alone,  unaccompanied  by 
any  decree  committing  the  custody  of  the 
children  to  the  mother.  For  when  such  a  de- 
cree is  made,  then  the  father  would  have  no 
right  either  to  take  them  into  his  custody  and 
support  them,  or  employ  anyone  else  to  do  so, 
without  the  consent  of  the  mother  (Hancock  v. 
Merrick,  10  Cush.  41;  Brow  v.  Brightman,  186 
Mass.  187;  Finch  v.  Finch,  22  Conn.  410);  al- 
though it  is  held  otherwise  in  some  jurisdic- 
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tions  (Holt  v.  Holt,  42  Ark.  495,  and  other  cases 
in  plaintiff's  brief). 

But  a  decree  of  custody  to  the  mother  is 
predicated  of  its  primarily  belonging  by  right 
to  the  father,  and  the  granting  of  it  implies; 
that  such  action  on  the  part  of  the  court  is  ab- 
solutely essential  to  imposing  upon  her  the 
legal  obligation  of  supporting  their  minor  chil- 
dren. So  long  as  the  father  lives,  the  mother, 
in  the  absence  of  any  decree  of  custody  in  her 
behalf,  cannot  of  right  claim,  as  against  him, 
their  services,  provided  he  is  a  suitable  person 
to  have  the  care  of  them.  He  may,  on  habeas 
corpus,  obtain  custody  as  against  their  mother, 
on  satisfying  the  court  that  he  is  a  fit  custodian. 
Commonwealth  v.  Briggs,  16  Pick.  208. 

It  would  seem  to  follow  that  the  divorce 
alone,  while  it  dissolved  the  matrimonial  rela- 
tion between  the  parties  thereto,  did  not  affect 
in  any  wise  the  parental  relation  between  them 
and  their  children.  When  the  divorce  was  de- 
creed in  behalf  of  his  wife,  the  defendant  there- 
upon ceased  to  be  her  husband;  but  he  still  re- 
mained the  father  of  the  children  which  had 
been  born  to  him  during  his  conjugal  relation 
with  the  plaintiff,  with  all  the  father's  duties 
and  legal  obligations  full  upon  him. 

The  cases  which  hold  that,  in  case  of  a  de- 
cree for  custody,  the  father  is  not  holden,  im- 
pliedly hold  that,  In  the  absence  of  any  such 
aecree,  he  is  liable.  Brow  v.  Brightman,  supra. 

When  the  bond  of  matrimony  was  dissolved, 
these  parties  became  as  good  as  strangers;  and 
the  plaintiff  may  then  maintain  an  action 
t  against  the  defendant  for  any  cause  of  action 
'  which  at  least  subsequently  accrued.  Carlton 
v.  Carlton,  72  Me.  116;  Webster  v.  Webster,  58 
Me.  189. 

We  are  of  opinion,  therefore,  that  this  ac- 
tion is  maintainable  on  the  implied  promise  of 
the  defendant  resulting  from  the  circumstance 
and  the  law  applicable  thereto. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Libbey,  Em- 
ery, and  Haskell,  J  J.,  concurred. 


NATIONAL  BANK  OP  DERBY  LINE 
v. 

Fred  N.  DOW  et  al. 

On  the  application  of  the  maker  of  an 
overdue  note  for  renewal,  the  holder 
replied  that  he  preferred  to  hold  the  old 
note,  but  would  carry  it  thirty  to  sixty 
days  "as  it  is,  if  nothing  materially 
transpires  to  change  the  status  of  the 
security  and  the  names,"  providing  the 
maker  immediately  remit  three  months1 
interest  to  a  time  stated,  then  past.  The 
maker  remitted  the  three  months1  in- 
terest at  7  per  cent,  and  the  holder  in- 
dorsed the  payment  of  three  months1 
interest,  without  stating  the  amount, 
which  was  not  sufficient  to  pay  all  the 
back  interest  at  the  legal  rate.  The 
transaction  was  governed  by  the  law  of 
Vermont,  which  applies  all  excess  above 
6  per  cent  to  the  contract  on  which  it 
was  paid.   Held,  that  the  transaction 
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was  not  a  contract  that  would  dis- 
charge the  indorsers. 
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(Cumberland  Deolded  March  8,  1887.) 

N  exceptions  by  defendants.  Ovtrruied. 

Action  on  a  promissory  note. 
The  facts  are  stated  in  the  opinion. 
Mr.  Clarence  Hale,  for  defendants: 
It  cannot  be  that  the  bank  intended  to  say: 
"We  will  extend,  provided  the  extension 
is  illegal  and  inoperative,  and  of  no  effect  up- 
on the  parties  to  the  note." 

The  language  used  cannot  be  construed  into 
an  agreement  to  reserve  rights,  such  as  is  shown 
in  the  following  cases,  where  the  court  held 
that  a  discharge  was  not  effected: 

Potter  v.  Green,  6  Allen,  442;  Huiehins  t. 
Nichols,  10  Cush.  299;  Sohier  v.  Loring.QCash. 
587. 

A  reservation  of  rights  against  the  sure- 
ties must  be  in  "clear  and  unambiguous  terms." 

BouUbee  v.  Stubbs,  18  Yes.  20;  Bees  v.  Ber- 
rington,  2  Lead.  Cas.  Eq.  pt.  2,  p.  974. 

When  the  bank  officers  took  the  responsi- 
bility of  enlarging  the  time  of  payment,  they 
altered  the  contract;  they  changed  the  liabili- 
ty of  the  surety;  and  that  surety  has  a  right 
to  say  that  this  is  not  the  contract  into  which 
he  entered. 

Oreely  v.  Dow,  2  Met.  178;  Byles,  Bills,  55, 
§§  247,  250,  258,  and  notes,  and  cases  cited. 

The  promise  to  extend  was  based  upon  a  le- 
gal consideration, — the  usurious  interest  paid 
in  advance. 

Berry  v.  Pullen,  69  Me.  104. 

The  case  of  Haydenville  Sav.  Bank  v.  Par- 
sons, 188  Mass.  58,  will  not  support  plaintiffs' 
case;  the  usury  law  of  Vermont  is  entirelj 
different  from  the  interest  law  of  Massachu- 
setts, any  rate  being  allowed  In  Massachusetts 
if  expressed  in  the  contract,  whereas,  in  Ver- 
mont, any  sum  over  6  per  cent  may  be  reent- 
ered back. 

The  case  at  bar  shows  the  payment  of  money 
not  due;  and  such  payment  is  clearly  a  benefit 
to  the  creditpr,  and  an  inconvenience  to  the 
debtor;  and  in  both  respects  is  a  good  consid- 
eration for  a  promise. 

Oreely  v.  Dow,  supra;  Bees  v.  Berrington, 
supra;  De  Golyar,  Guarantees,  p.  407  et  seq., 
and  cases  cited;  Story,  Prom.  N.  §§  418-411, 
and  cases  cited. 

The  subject  of  usury  as  a  consideration  for 
an  extension  of  time  is  fully  considered  in— 

Vary  v.  Norton,  6  Ped.  Rep.  808;  8  Fed. 
Dec.  p.  614,  §  552.  See  also  TurriU  v.  Beyn- 
ton,  28  Vt  142;  Burgess  v.  Dewey,  88  Vt  619; 
Gardner  v.  Gardner  (28  8.  C),  25  Am.  L.  Reg. 
412. 

Mr.  Ardon  W.  Coombs,  for  plaintiff: 
A  mere  indulgence  at  the  will  of  the  creditor 
does  not  discharge  the  indorser.  A  valid  and 
binding  common-law  agreement  to  give  time 
to  the  maker  is  necessary  in  order  to  release 
the  indorser. 

Story.  Prom.  N.  §  419,  and  authorities  cited 
in  note  2;  Williams  v.  Smith,  48  Me.  188;  Ber- 
ry v.  Pullen,  69  Me.  108;  Mariners  Bank  t.  Ab- 
bott, 28  Me.  280;  Page  v.  Webster,  15  Me.  249; 
Freemans  Bank  v.  Bollins,  18  Me.  207;  Bank 
of  Utica  v.  Ives,  17  Wend.  501;  Creatk  v.  Sims, 
6  How.  207  (46  U.  8.  bk.  12,  L  ed.  119). 
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The  indorsers  were  released,  if  at  all,  the 
-very  moment  the  agreement  was  accepted,  Jan- 
uary 81,  1885.  The  forbearance  in  fact  which 
followed  did  not  make  the  agreement  binding, 
it  it  was  not  so  at  its  inception. 

Potter  v.  Qreen,  6  Allen,  444. 

The  test  is  whether  the  principal  could  have 
successfully  defended  a  suit  upon  the  note  if 
•comnjsncea  within  thirty  or  sixty  days;  or 
whether  he  could  have  maintained  an  action  for 
breach  of  the  agreement. 

Berry  v.  PuUen,  69 Me.  103;  Pottery.  Green, 
■supra. 

The  alleged  agreement  not  being  under  seal, 
a  sufficient  consideration  must  be  proved. 

Berry  v.  PuUen,  tupra;  Williams  v.  Smith, 
48  Me.  138;  Potter  v.  Green,  6  Allen.  444; 
Reynold*  v.  Ward,  5  Wend.  501;  M'Lemore 
v.  Powell,  12  Wheat.  554  (25  U.  8.  bk.  6,  L. 
•ed.  726). 

Payment  of  interest  due  is  not  a  sufficient 
-consideration  for  a  promise  to  give  time,  so  as 
to  discharge  an  indorser. 

Halttead  v.  Brown,  17  Ind.  202. 

Indeed,  in  several  cases  it  has  been  held  that 
payment  of  interest  in  advance  is  not  sufficient 
to  release  an  indorser  {Oxford  Bank  v.  Lewis, 
S  Pick.  458;  Blackstone  Bank  v.  Hill,  10  Pick. 
133;  Freemans  Bank  v.  Rollins,  18  Me.  202); 
and  that  an  agreement  to  pay  more  than  the 
legal  rate  of  interest  for  delay  does  not  dis- 
charge the  indorser  ( Williams  v.  Smith,  48  Me. 
138;  Whitney  v.  South  Paris  Mfg.  Co.  89  Me. 
316). 

It  has  been  held  that,  where  the  law  requires 
the  excess  of  usurious  premium  to  be  applied 
In  payment  of  the  debt  and  interest  at  a  legal 
rate,  then  the  indorser  will  not  be  released  by 
the  payment  of  Interest  in  advance  at  a  usu- 
rious rate. 

Nightingale  v.  Meginnit,  34  N.  J.  L.  461.  See 
HaydenviUe  Sav.  Bank  v.  Parsons,  138  Mass. 
-53. 

Indulgence  granted  will  not  discharge  the 
indorser  unless  the  creditor  has  bound  himself 
not  to  sue  for  a  definite  length  of  time. 

Bank  of  UUea  v.  Iws,  17  Wend.  601;  Norris 
t.  Orummey,  2  Rand.  828;  Oreath  v.  Sims,  5 
How.  207  (46  U.  8.  bk.  12,  L.  ed.  119). 

The  agreement  must  be  without  reservation 
of  remedy  against  the  indorser. 

The  indorser  can  pay  at  any  time,  and  en- 
force his  remedy  against  the  principal. 

Solder  v.  Loring,  6  Cush.  538;  Hutchins  v. 
Nichole,  10  Cush.  300;  Potter  v.  Green,  6  Allen, 
444;  Morse  v.  Huntington,  40  Vt.  488;  Passump- 
sic  Bank  v.  Goss,  81  Vt.  815;  Dixon  v.  Dixon, 
81  Vt.  450. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  Dow,  an  accommodation  In- 
dorser of  a  note,  contends  that  he  is  released 
from  liability  by  an  agreement  between  the 
-maker  and  holder  to  extend  the  time  of  pay- 
ment of  the  note  without  his  assent. 

The  principle  involved  in  such  a  defense, 
while  clearly  logical,  is  subtle  and  refined,  so 
much  so  that  persons  unlearned  in  the  law 
rarely  suspect  the  legal  consequences  that  may 
follow  their  giving  time  for  the  payment  of 
overdue  notes.  It  is  the  unseen,  sunken  rock 
on  which  thousands  of  commercial  obligations 
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have  been  wrecked,  to  the  utter  dismay  of  the 
losers,  and  sometimes  to  their  ruin.  While  the 
situation  of  a  surety  must  be  carefully  scruti- 
nized, so  should  that  of  a  holder  be  who  is  to 
lose,  if  he  loses  at  all,  about  $7,000  for  unwit- 
tingly receiving  the  merest  pittance  of  consid- 
eration for  extending  a  note. 

Applying  to  the  present  case  the  definition 
of  liability  as  declared  by  Virgin  J.,  in  Berry 
v.  PuUen,  69  Me.  101,  we  are  convinced  that  the 
facts,  affected  as  they  are  by  the  finding  of  the 
judge,  fail  to  prove  any  contract  of  extension 
which  can  release  this  indorser  from  liability 
on  the  note.  It  is  in  that  case  said:  "But  be- 
fore a  surety  whose  name  was  deliberately  and 
understanding^  placed  upon  a  note  to  give  it 
credit  can  be  thus  absolved  from  liability,  the 
law,  as  well  as  justice  and  equity,  requires 
that  there  shall  be  a  valid,  binding  contract, — 
one  founded  on  a  sufficient  consideration,  and 
the  effect  of  which  shall  be  to  give  further  defi- 
nite time  to  the  principal  without  the  con- 
sent of  the  surety.  We  think  this  plaintiff 
has  escaped  from  the  risk  of  any  such  contract; 
the  facts  fall  short  of  it. 

The  maker  of  the  note,  in  a  letter  dated 
January  24,  1885,  offers  to  renew  his  then  over- 
due paper,  asking  that  the  name  of  one  in- 
dorser be  omitted  from  the  new  note.  The 
plaintiffs  do  not  accept  the  proposition.  They 
are  unwilling  to  lose  an  indorser.  They  an- 
swer, on  January  27,  1885,  in  these  words: 
"We  prefer  to  hold  the  note  we  now  have  to 
taking  a  new  one.  but  will  carry  it  for  thirty 
to  sixty  days  as  it  is,  if  nothing  materially 
transpires  to  change  the  status  of  the  security 
and  the  names;  this,  however,  is  only  on  con- 
dition that  you  remit  immediately  the  interest 
on  the  note  for  three  months,  to  January  15." 

All  the  phrases  of  this  letter  are  freighted 
with  the  idea  that  the  bank  was  unwilling  to 
lose  an  indorser  from  the  note.  It  is  the  lan- 
guage of  caution  and  self-protection.  They 
were  willing  to  grant  indulgence,  but  at  no 
risk  to  themselves.  They  prefer  to  "hold  the 
note"  "as  it  is,"  "will  carry  it,"— not  change  ' 
it,— not  for  any  fixed,  definite  time,  but  "for 
thirty  to  sixty  days."  The  very  indefiniteness 
of  the  indulgence  shows  merely  a  promise  not 
to  press,  ana  not  a  contract  to  be  bound  by. 

The  maker's  reply  indicates  that  he  was  crav- 
ing indulgence  merely,  and  not  expecting  to 
make  any  legal  contract  for  delay.  "I  trust 
you  will  give  me  sixty  days,"  he  writes.  But 
the  bank  was  not  disposed  to  grant  any  indul- 
gence, if  thereby  anything  transpires  to  change 
materiallythe  status  of  the  security  or  of  the 
names.  What,  from  their  standpoint,  can  this 
mean,  unless  it  is  that  they  would  be  bound  to 
do  nothing  which  would  expose  to  risk  any 
rights  then  held  by  them?  They  were,  in  any 
event,  to  retain  their  status  both  as  to  the  secu- 
rity and  the  names.  And  still  the  defendant 
assumes  the  position  that,  while  the  plaintiffs 
were  repelling  all  idea  of  a  contract,  they  were 
really  making  one.  We  can  have  no  doubt 
that  the  plaintiffs  intended  to  reserve  to  them- 
selves the  right  to  enforce  the  note  or  not  at 
their  discretion.  The  learned  counsel  for  the 
defendant  suggests  that  the  bank  and  its  legal 
advisers  well  understood  the  law  of  the  case, 
and  intended  to  obtain  the  consent  of  the  in- 
dorsers.   We  do  not  believe  that  they  intended 
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to  do  anv  act  which  would  require  their  as- 
sent. The  paper  may  not  be  in  all  respects 
worded  with  exact  verbal  propriety;  but  as 
a  whole  we  think  it  strongly  and  impressively 
expresses  a  protest  against  the  very  misinter- 
pretation now  endeavored  to  be  put  upon  it; 
the  intention  shines  through  it. 

We  do  not  say,  of  course,  that  there  may  not 
be  some  force  in  the  ingenious  argument  sub- 
mitted in  behalf  of  the  defendants'  position. 
Truth  mixes  with  error  in  many  cases,  the  al- 
liance making  error  only  the  more  difficult  to 
contend  against.  We  do  say  that  the  plaintiffs' 
position  is  much  the  most  satisfactory. 

The  plaintiffs  asked  for  nothing  as  a  legal 
consideration  for  an  extension.  Overdue  In- 
terest, and  not  all  of  that,  only  was  required. 
They  did  not  write  for  extra  interest,— it  was 
"Interest"  that  was  wanted.  The  contention 
of  tbe  defense  is  that  interest  at  7  per  cent  per 
annum  was  intended;  while  there  is  no  evidence 
in  the  case  to  show  any  such  thing.  When  a 
settlement  was  to  be  made,  out  of  which  this 
note  grew,  the  president  of  the  bank  wrote 
that  they  would  accept  notes  with  interest  in 
advance  at  "6  per  cent."  At  another  time  a 
bank  official  offered  to  settle  this  note  by  new 
notes  which  they  would  discount  at  7  per  cent, 
which  would  be  a  legal  transaction.  The  rec- 
ord of  the  case  shows  no  other  instance  when 
interest  of  any  kind  was  mentioned  by  the 
bank .  But  interest  for  three  months  at  7  per 
cent  was  remitted  by  the  maker,  he  supposing, 
no  doubt,  that  on  that  account  his  appeal  for 
lenity  would  be  more  likely  to  prevail. 
"Which  you  ask,"  writes  the  maker.  The 
plaintiffs  had  asked  of  him  "interest,"  and  no 
more;  presumptively  legal,  and  not  illegal,  in- 
terest. 

The  whole  amount  was  kept.  Why  should 
it  not  be?  More  of  legal  interest  was  then  due 
t  han  the  amount  sent.  It  was  a  pro  tanto  pro- 
tection to  the  indorser  to  keep  it.  The  bank 
indorsed  three  months'  interest,  not  naming 
tbe  amount  of  it.  But  if  they  did  not  appro- 
priate the  excess  over  ft"  per  cent,  the  law  of 
Vermont  appropriated  it  upon  the  note,  at  the 
moment  it  was  received.  It  could  not  be  re- 
tained for  an  illegal  purpose,— it  was  never 
asked  for  for  any  purpose.  There  is  not  sat- 
isfactory evidence  that  the  bank  designed  to 
use  the  excess  illegally,  in  view  of  the  finding  of 
the  judge,  upon  both  law  and  fact,  in  favor 
of  the  plaintiffs.  The  judge  ruled  as  a  matter 
of  law  that  the  correspondence  and  the  con- 
duct of  the  parties  did  not  operate  to  discharge 
the  defendant.  His  decision  of  fact  implies 
that  the  conduct  was  not  incompatible  with 
such  finding.  The  case  is  before  us  on  excep- 
tions, and  not  on  report  of  evidence  on  an  ap- 
peal from  the  whole  record.  The  finding  at 
nmprius  gives  all  favorable  intendments  which 
the  facts  can  allow  to  the  plaintiffs.  If  it  be 
necessary  to  find  as  a  fact  that  the  extra  interest 
was  not  accepted  as  a  consideration  for  extend- 
ing the  note,  the  finding  below  makes  it  so.  And 
here  it  may  be  forcibly  asked  how  the  extra 
interest  could  be  regarded  as  the  consideration 
fur  the  promise  of  the  bank,  when  the  prom- 
ise was  made,  without  such  consideration,  be- 
fore it  was  received. 

The  question— a  doubtful  one— whether 
the  payment  of  usury  would  be  a  valid  con- 
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sideration  for  such  an  agreement  as  the  de- 
fendant depends  upon, 'never  decided  either  in 
Vermont  or  Maine,  need  not  now  be  enter- 
tained by  us. 

There  may  be  stronger  ground  possibly  for 
contending  that  the  time  of  payment  was  not 
extended  to  the  indorsers  than  there  is  that  it 
was  not  extended  to  tbe  maker;  and  this  ac- 
tion is  against  an  indorser  only.  8ome>dl8- 
tinction  of  the  kind  might  appear,  upon  the 
face  of  the  principal  letter,  to  some  persons. 
It  is  a  well-settled  principle,  recognized  by 
most  courts,— the  doctrine  of  reservation,— that 
a  holder  may  agree  with  the  maker  to  extend 
the  contract  as  to  him,  and,  at  the  same  time, 
as  a  part  of  the  same  agreement,  reserve  the 
right  of  action  against  all  indorsers  or  sureties; 
and  in  such  case  those  parties  are  not  absolved 
from  liability.  8uch  reservation  might  prevent 
much  of  the  expected  benefit  of  an  extension 
to  the  creditor,  but  that  would  not  lessen  the 
validity  of  the  qualification  annexed  to  it. 
In  Bigelow.  B.  &  N.  598,  607.  the  leading 
cases  on  this  subject  are  reviewed,  and  an 
abundance  of  authorities  cited.  See  also  Bag- 
denville  8av.  Bank  v.  Parsons,  188  Mass.  53,  a 
case  bearing  upon  the  points  arising  in  the  case 
at  bar. 

Exception*  overruled. 

Walton,  Virgin,  Libbey,  and  Emery. 

J  J.,  concurred;  Haskell,  J. ,  concurred  in  the 
result 


Lewis  PIERCE,  Admr., 
v. 

Catherine  A.  8TID WORTHY  et  <rf. 

A  testator,  who  died  in  1875,  after  a  few 
email  legacies  gave  his  widow  the  res- 
idue of  his  estate,  to  use  the  income 
and  so  much  of  the  principal  as,  in  her 
judgment,  she  needed;  and  at  her  death 
he  gave  the  remainder  to  his  chil- 
dren. The  administrator  with  the 
will  annexed  recovered  a  judgment  in 
the  Court  of  Commissioners  of  Alabama 
Claims  for  a  vessel  owned  bv  the  tes- 
tator, which  was  destroyed  by  the 
Confederate  cruiser  Sumter.  Held, 
that  the  fund  realised  from  that  judg- 
ment should  pass  to  the  use  of  the 
widow;  and  that  she  was  entitled  to 
the  custody  of  it  upon  giving  a  bond  to 
the  judge  of  probate  for  the  faithful 
management  and  preservation  of  the 
fund,  according  to  the  terms  of  the  wilL 

(Cumberland  Decided  March  4. 1887.) 

BILL  in  equity  for  the  construction  of  a  will, 
brought  by  the  administrator  with  the 
will  annexed  of  John  Stid worthy ,  against  the 
widow  and  children  of  the  testator. 
The  case  is  stated  in  the  opinion. 
Mr.  Lewis  Pierce,  pro  u. 
Messrs.  Woodman  &  Thompson,  for  the 
widow: 

The  only  question  that  can  arise  is  as  to  the 
power  of  the  testator  to  dispose  of  his  "claim" 
by  will.  If  he  had  the  power  to  dispose  of  it, 
there  can  be  no  question  that  the  language  of 
the  residuary  clause  is  an  apt  and  sufficient 
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exercise  of  that  power.  The  intent  of  the  tes- 
tator must  be  gathered  from  the  will  alone, 
which  is  clear  and  free  from  ambiguity. 

Cotton  v.  Smithmck,  66  Me.  860. 

It  is  well-settled  law  that  such  claims  pass 
to  an  assignee  in  bankruptcy,  although  the 
bankruptcy  occur  long  prior  to  the  adoption 
of  the  treaty  or  Act  of  Congress  by  virtue  of 
which  the  claims  are  recoverable. 

Comegysv,  Vasse,  1  Pet.  210  (36  U.  8.  bk.  7, 
L.  ed.  108);  Erwin  v.  United  Statu,  97  U.  8. 
802  (Bk.  24.  L.  ed.  1065);  Phelps  v.  McDonald. 
90  U.  8.  298  (Bk.  25,  L.  ed.  478);  Leonard  v. 
Nye,  125  Mass.  445. 

That  the  same  rule  applies  to  a  devise  as  to 
an  assignment  in  bankruptcy,  see— 

1  Redfleld,  4th  ed.  888. 

A  gift  of  property  for  life,  by  will,  together 
with  a  right  to  the  legatee  to  appropriate  the 
principal  sum  thereof  at  her  own  pleasure  and 
discretion,  amounts  to  a  gift  of  the  entire  in- 
terest and  fee  in  the  property,  and,  of  course, 
entitles  the  legatee  to  the  custody  of  the  prop- 
erty, that  she  may  have  free  scope  to  exercise 
the  discretion  vested  in  her  by  the  will. 

Bacon  v.  Woodward,  12  Gray.  876;  McCarty 
v.  Oosgrote,  101  Mass.  124;  Gifford  v.  Choate, 
100  Mass.  848. 

A  mere  tenant  for  life  of  personal  property, 
although  he  has  no  right  to  dispose  of  the 
principal  sum  thereof,  is  entitled  to  its  cus- 
tody. 

Sampson  v.  Randall,  72  Me.  109. 

Messrs.  Nathan  *  Henry  B.  Cleaves, 

for  the  heirs: 

In  the  present  case  no  valid  claim  existed 
against  Great  Britain,  no  claim  growing  out  of 
and  adhering  to  the  property,  which  would 
pass  by  general  bequest.  In  speaking  of  the 
treaty  with  Spain  the  court  says  in  Comegys  v. 
Vasse,  1  Pet.  212  (26  U.  8.  bk.  7,  L.  ed.  108): 
"The  object  of  the  treaty  was  to  invest  the 
commissioners  with  full  power  and  authority 
to  receive,  examine,  and  decide  upon  the 
amount  and  validity  of  the  asserted  claims 
upon  Spain,  for  damages  and  injuries.  Their 
decision  within  the  scope  of  this  authority  is 
conclusive  and  final.  If  they  pronounce  the 
claim  valid  or  invalid,  if  they  ascertain  the 
amount,  their  award  in  the  premises  is  not  re- 
examinable.  The  parties  must  abide  by  it  as 
a  decree  of  a  competent  tribunal  of  exclusive 
jurisdiction.  A  rejected  claim  cannot  be 
brought  again  under  review  in  any  judicial 
tribunal." 

The  claim  of  John  Stidworthy  against 
Great  Britain  was  passed  upon  by  the  tribunal 
of  arbitration, — a  competent  tribunal, — and 
its  decision  was  conclusive.  The  case  of 
Randal  v.  Cockran,  1  Ves.  98,  holds  that  the 
right  of  indemnity  travels  with  the  right  of 
property;  and  that  there  can  be  no  doubt  that 
if  the  party  injured  dies  before  or  after  a  treaty 
is  made,  and  compensation  is  subsequently 
made,  it  would  be  assets,  distributable  as  such, 
in  the  hands  of  his  executors.  The  decision, 
however,  is  based  upon  an  existing,  recognized 
right  to  compensation  under  the  treaty, — a 
claim  demanded  by  our  government,  and  as 
such  granted,— not  refused,— as  in  the  case  of 
the  testator. 

In  Leonard  v.  Nye,  125  Mass.  455,  the  court 
held  that  the  bankrupt  had  a  claim  against 


Great  Britain,  through  her  violation  of  inter- 
national duty;  that  he  was  justly  entitled  to 
compensation  from  Great  Britain,  though  he 
could  not  obtain  bis  rights  in  the  ordinary 
course  of  judicial  proceedings,  but  only  by 
petition  to  the  British  government,  or  through 
the  interposition  of  his  own  government.  His 
own  government  demanded  compensation  for 
his  loss  as  a  matter  of  right,  and  it  was 
awarded,  under  the  treaty,  by  the  tribunal  of 
arbitration. 

Such  an  interest  might,  perhaps,  pass  under 
a  general  clause  in  a  will;  but  in  the  present- 
case  no  claim  existed  against  Great  Britaini 
for  violation  of  international  duty,  and  the 
testator,  at  the  time  of  his  decease,  had  no  vested 
right  or  claim  against  any  government  for  the 
loss  of  his  property  and  did  not  die  possessed 
of  any  right  or  claim,  growing  out  of  this  prop- 
erty, against  the  United  States. 

In  Baehman  v.  Lawson,  109  U.  S.  659  (Bk. 
27,  L.  ed.  1067),  the  claim  is  identified  as  one  of 
the  class  embraced  in  the  award.  In  the  case 
at  bar,  no  money  was  received  from  Great 
Britain  on  account  of  the  destruction  of  the 
schooner  Arcade;  no  compensation  was  due 
from  Great  Britain;  no  claim  existed. 

If  it  is  found  that  the  alleged  claim  for  the  loss 
of  the  schooner  Arcade  was  of  such  nature, 
and  in  such  condition  at  the  decease  of  the 
testator,  that  it  would  be  capable  of  passing 
under  the  general  clause  contained  in  this  will, 
then  the  intention  of  the  testator  "is  to  be  as- 
certained from  the  terms  of  the  will  itself,  elu- 
cidated, if  may  be,  by  the  light  of  the  circum- 
stances under  which  it  was  made,  the  state  of 
his  property,  his  kindred,  and  the  like." 

Dunlap  v.  Dunlap,  74  Me.  402;  BlaisdeU  v. 
Hight,  69  Me.  806. 

If  it  is  said  that  this  supposed  claim  for  the 
loss  of  the  Arcade  was  constantly  on  his  mind, 
the  fact  that  no  allusion  is  made  to  the  claim  is 
only  additional  evidence  that  be  did  not  intend 
that  it  should  pass  by  the  terms  of  his  will. 
Webster  v.  Wiers,  51  Conn.  569. 

Libbey,  J-%  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  to  obtain  the  true 
construction  of  the  will  of  John  Stidworthy, 
who  died  in  April,  1875. 

By  the  second  clause  in  his  will  he  gave 
small  legacies  to  each  of  his  children.  The 
third  clause  is  as  follows: 

"All  the  residue  of  my  estate,  real,  personal, 
and  mixed,  of  which  I  shall  die  possessed,  or 
which  I  may  be  entitled  to  at  my  decease,  I 
give,  devise,  and  bequeath  to  my  faithful  wife, 
Katharine  A.  Stidworthy,  for  the  term  of  her 
life, with  the  right  and  power  to  dispose  of  the 
income,  rents,  profits,  and  interest  of  the  same, 
and  with  the  further  right  to  apply  to  her  use, 
if  needed,  any  part  of  the  principal  of  the  per- 
sonal property,  making  her  sole  judge  of  the 
need  of  so  doing;  and  after  her  death  I  give 
and  devise  the  same,  or  what  may  be  left  un 
applied  and  unconsumed,  to  my  children,  to 
be  divided  equally  between  them;  the  children 
of  any  deceased  child  to  take  the  share  of  their 
parent.  If  all  my  children  and  grandchil- 
dren should  die  in  the  lifetime  of  my  said  wife, 
then  I  will  it  shall  go  and  belong  to  her  abso- 
lutely, to  dispose  of  at  her  pleasure;  and  if  she 

Digitized  by 


500 


New  England  Reporter— Sup.  Jtjd.  Ct.  of  Maine. 


Mae., 


does  not  dispose  of  it  by  gift  or  otherwise  dur- 
ing her  lifetime,  to  descend  to  her  lawful 
heirs." 

In  1861  Stidworthy  owned  one  half  of  the 
schooner  Arcade,  which  was  destroyed  by  the 
Confederate  cruiser  Sumter,  in  November  of 
that  year.  Under  the  Act  of  Congress  of  June 
5,  1882,  the  complainant,  as  administrator 
with  the  will  annexed,  filed  his  application  for 
the  damage  sustained  by  said  Stiaworthy,  by 
reason  of  the  destruction  of  the  schooner,  be- 
fore the  Court  of  Commissioners  of  Alabama 
Claims,  re-established  by  said  Act,  which 
awarded  him,  in  his  said  capacity  therein, 
$3,255.21,  with  interest,  amounting  in  all  to 
$8,639.54,  which  was  paid  him  September  1, 
1884.  After  settling  his  account  in  probate, 
there  remained  in  his  hands  $2,595.52.  Said 
Stidworthy  left  a  widow  and  two  daughters, 
named  in  his  will,  who  are  parties  to  this  bill. 

Two  questions  are  propounded  to  the  court: 

1.  "Is  the  widow  of  John  Stidworthy  enti- 
tled to  the  use  of  the  above-mentioned  balance 
of  money  paid  by  the  United  States  for  the  loss 
of  his  share  of  the  schooner  Arcade,  or  . does  it 
belong  to  his  heirs?" 

2.  "If  the  widow  is  entitled  to  the  benefit  and 
use  of  said  balance,  is  she  entitled  to  its  cus- 
tody?" 

By  the  third  clause  In  the  will  of  Stidworthy 
his  intention  is  clearly  expressed,  that  all  the 
residue  of  his  estate,  both  real  and  personal,  of 
which  he  should  die  possessed,  or  which  he 
might  be  entitled  to  at  his  decease,  should  go 
to  his  wife  "for  the  term  of  her  life,  with 
right  and  power  to  dispose  of  the  income, 
rents,  profits,  and  interest  of  the  same,  and 
with  further  right  to  apply  to  her  use  any  part 
of  the  principal  of  the  personal  property,  mak- 
ing her  the  sole  judge  of  the  need  in  so  doing." 
Under  this  clause  all  the  residue  of  his  prop- 
erty and  rights,  or  claims  to  property,  which 
he  had  the  power  to  dispose  of  by  conveyance 
or  assignment,  passed  to  his  widow  to  hold  as 
therein  specified.  In  support  of  this  conclu- 
sion authorities  need  not  be  cited,  as  the  same 
question  has  just  been  decided  by  the  court  in 
Grant  v.  Bodioell,  78  Me.  460,  3  New  Eng. 
Rep.  247.  The  case  is  unlike  Dunlap  v.  Dun- 
tap,  74  Me.  402. 

This  brings  us  to  the  question  whether  the 
damage  sustained  by  Stiaworthy,  by  the  de- 
struction of  the  Arcade  by  the  Sumter,  was  a 
right  or  claim  to  personal  property  before 
it  was  recognized  by  the  United  States  by  the 
Act  of  1882,  which  was  the  subject  of  assign- 
ment by  him.  It  was  a  claim  for  damage  to 
property  by  a  wrongdoer,  and  partook  or  the 
nature  of  the  thing  destroyed.  The  claim  ex- 
isted in  equity  ana  justice  against  someone  as 
soon  as  the  damage  was  sustained.  True,  the 
testator  had  no  legal  claim  which  he  could  en- 
force against  anyone,  because  the  claim  had 
not  been  recognized  by  the  government;  but 
admitting  responsibility  for  it  and  providing 
for  its  payment  did  not  create  it.  It  was  a 
property  right  existing  before.  It  was  not  a 
claim  created  by  Congress,  but  its  existence 
was  admitted  by  it.  It  was  a  claim  which 
would  pass  to  the  assignee  in  bankruptcy  be- 
fore it  was  recognized  by  Congress.  It  has 
long  been  so  settled  by  the  Supreme  Court  of 
the  United  States.  Oomegyt  v.  Yam,  1  Pet. 
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198  [26  U.  S.  bk.  7,  L.  ed.  1081;  Bruin  v. 
United  State*,  97  U.  S.  892  [Bk.  24,  L.  ed. 
10651.  It  is  so  held  in  Massachusetts  (Leonard 
v.  Nye,  125  Mass.  455);  and  so  decided  in  this 
State  in  Grant  v.  BodtoeU,  supra.  The  ques- 
tion is  so  thoroughly  and  ably  discussed  by 
Mr.  Justice  Story,  in  Oomegyt  v.  Vatm,  and  by 
Gray,  Ch.  J.,  in  Leonard  v.  Nye,  that  an  ex- 
tended discussion  of  it  here  seems  unneces- 
sary. 

If  the  claim  existed  and  was  assignable  be- 
fore it  was  recognized  and  provided  for  by 
Congress,  it  would  certainly  pass  by  devise  as 
a  claim  to  personal  estate. 

But  it  is  claimed  by  the  learned  counsel  for 
the  heirs  that  sums  allowed,  awarded,  and  paid 
under  the  Act  of  Congress  of  June  5,  1888, 
were  not  in  payment  oi  any  claims  against  the 
United  States  for  damages  done  by  the  Con- 
federate cruisers  during  the  war  of  the  rebel- 
lion, but  mere  donations  or  gratuities;  that  the 
sum  of  $15,500,000  awarded  against  Great 
Britain  by  the  tribunal  of  arbitration  under  the 
Treaty  of  Washington  was  awarded  for  dam- 
ages done  by  the  Confederate  cruisers  Alabama, 
Florida,  and  Shenandoah,  and  their  tend- 
ers, and  that  the  tribunal  determined  and  ad- 
judged that  Great  Britain  was  not  responsible 
for  the  damages  done  by  the  other  Confeder- 
ate cruisers.  While  this  is  so,  the  claims  pre- 
sented to  the  tribunal  embraced  the  damage* 
done  by  all  the  Confederate  cruisers;  and  the 
tribunal  awarded  the  gross  sum  of  $15,600,000 
"  for  the  satisfaction  of  all  claims  referred  to 
the  consideration  of  the  tribunal,  conformably 
to  the  provisions  contained  in  article  7  of  the 
aforesaid  treaty ;"  and  declared  that  "  all  the 
claims  referred  to  in  the  treaty  as  submitted  to 
the  tribunal  are  hereby  fully,  perfectly,  and 
finally  settled;"  that  the  United  States  re- 
ceived that  sum  in  full  settlement  and  bar  of 
all  the  claims  submitted.  The  fund  was  then 
in  the  United  States  treasury,  and  it  was  ex- 
clusively within  the  power  and  discretion  of 
Congress  to  determine  how  it  should  be  dis- 
tributed. By  the  Act  of  June  28,  1874,  Con- 
gress provided  for  the  allowance  and  payment 
of  claims  for  damages  done  by  the  Alabama, 
Florida,  and  Shenandoah;  and  after  all  such 
claims  were  paid,  it  was  found  that  a  large 
part  of  said  fund  still  remained  in  the  trea- 
sury; and  by  the  Act  of  June  5,  1882,  it  pro- 
vided for  the  allowance  and  payment,  out  of 
said  fund,  of  claims  for  damages  done  by 
other  Confederate  cruisers  during  the  late  re- 
bellion, "including  vessels  and  cargoes  at- 
tacked on  the  high  seas;"  and  therein  pre- 
scribed the  rules  by  which  the  damages  done 
to  property  should  be  measured.  This  Act 
provides  for  the  allowance  and  payment  of 
claims  for  damages  to  property,  to  the  persons 
damaged,  and  only  to  the  extent  of  their  net 
damages,  deducting  what  might  have  been  re- 
ceived from  other  sources,  to  be  proved  in  the 
manner  provided  therein.  Is  it  in  the  nature 
of  a  donation  or  gratuity  to  those  who  had  no 
claim  ?  Or  is  it  a  recognition  of  claims  for  dam- 
ages to  property,  already  existing?  Upon  this 
point  we  deem  a  quotation  from  the  opinion  of 
Mr.  Justice  Story,  in  Oomegyt  v.  Vatm,  tupra, 
appropriate.  In  discussing  the  question 
whether  the  claim,  before  it  is  admitted,  is  a 
right  to  property,  he  says:  "  The  theory,  too, 
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that  an  indemnification  for  unjust  captures  is  to 
be  deemed,  if  not  a  mere  donation,  as  in  the  nu- 
t  tare  of  a  donation  as  contrasted  with  right, is  not 
admissible.  *  *  *  The  very  ground  of  the  treaty 
is, — that  the  municipal  remedy  is  inadequate; 
and  that  the  party  has  a  right  to  compensation 
for  illegal  captures,  by  an  appeal  to  the  justice  of 
the  government.  It  was  never  understood 
that  the  case  was  one  to  which  the  doctrine  of 
donation  applied.  The  right  to  compensation, 
in  the  eye  of  the  treaty,  was  just  as  perfect, 
though  the  remedy  was  merely  by  petition,  as 
the  right  to  compensation  for  an  illegal  con- 
version of  property,  in  a  municipal  court  of  jus- 
tice. *  *  *  It  recognized  an  existing  right  to 
compensation,  in  the  aggrieved  parties,  and 
did  not,  in  the  most  remote  degree,  turn  upon 
the  notion  of  a  donation  or  gratuity."  And 
so,  in  this  case,  the  idea  of  a  donation  or  gra- 
tuity is  nowhere  to  be  found  in  the  Act.  The 
United  States  had  the  money  in  its  treasury, 
which  it  had  no  equitable  right  to  retain,  and 
sought  to  distribute  it  to  those  justly  entitled 
to  it,  in  payment  of  their  claims  for  damages 
to  their  property. 

The  will  giving  the  widow  the  use  and  in- 
come of  the  fund  during  her  life,  with  the 
right  to  apply  to  her  use,  if  needed,  any  part 
of  the  principal,  making  her  the  sole  judge  of 
the  need  of  so  doing,  we  are  of  opinion  that  she  is 
entitled  to  the  possession  and  management  of 
it;  hut  as  she  will  be  charged  with  the  trust  of 
managing  and  preserving  it  for  the  heirs,  who 
are  to  take  what  may  be  left  at  her  death,  as 
well  as  for  herself,  we  think  it  but  reasonable, 
under  the  peculiar  circumstances  of  this  case, 
that,  before  it  is  paid  over  to  her,  she  be  re- 
quired to  give  a  bond  to  the  judge  of  probate, 
in  the  sum  of  $5,000,  with  sureties,  to  be  ap- 
proved by  him,  conditioned  for  the  faithful 
management  and  preservation  of  the  fund  ac- 
cording to  the  terms  of  the  will. 

The  court  answers  the  questions  as  follows: 

1.  The  balance  in  the  hands  of  the  com- 
plainant, as  administrator,  passed  to  the  widow 
by  the  third  clause  of  the  will. 

2.  The  widow  is  entitled  to  its  possession 
and  management  upon  giving  bond  as  herein 
required. 

Bill  sustained;  costs  for  complainant  to  be  paid 
out  of  the  estate.  Decree  in  accordance  with  this 
opinion. 

Peters,  Ch.  J.,  Walton,  Virgin,  Fos- 
ter, and  Haskell,  J  J.,  concurred. 


George  H.  BENNETT 

9. 

Roxanna  BENNETT. 

Where  a  written  promise  is  made,  for 
value  received,  to  pay  a  certain  sum  of 
money  on  demand,  or  guarantee  the 
payee  the  use  of  a  certain  farm  during 
the  lifetime  of  the  promisor,  an  action 
can  not  be  maintained  to  recover  the 
money  if  the  promisee  left  the  farm 
without  cause. 


0 


HE. 


(Oxford  Decided  March  10,  1887.) 

N  exceptions  by  the  plaintiff.  Overruled. 
Assumpsit  upon  a  writing.duly  assigned  to 


the  plaintiff,  which  is  recited  in  the  opinion. 
The  presiding  justice  directed  a  verdict  for  the- 
defendant,  and  the  plaintiff  alleged  exceptions. 

Mr.  S.  F.  Gibson,  for  plaintiff: 

Choses  in  action  "are  such  as  the  owner  has- 
not  in  possession,  but  merely  a  right  of  action 
for  their  possession."  Chitty  defines  choses 
in  action  to  be  rights  to  receive  or  recover  a 
debt,  money,  or  damages  for  breach  of  con- 
tract, or  for  a  tort  connected  with  contract, 
but  which  cannot  be  enforced  without  action, 
and  therefore  termed  choses  or  things  in  ac- 
tion." 

Bouv.  L.  Diet.  Chose. 

Are  they  assignable? 

8ee  Rev.  Stat.  chap.  82,  §  180;  66  Me.  542; 
69  Me.  99. 

In  order  for  the  defendant  to  have  the  right 
to  question  the  validity  of  the  assignment,  or 
its  sufficiency,  she  should  have  done  so  by  plea 
or  brief  statement. 

66  Me.  545;  54  Me.  196. 

Husbands  may  sue  and  maintain  actions  at 
law  against  their  wives  on  any  contract  or 
agreement  signed  by  the  wife,  given  for  any 
lawful  purpose. 

64  Me.  181;  5?  Me.  547;  65  Me.  222. 

Messrs.  R.  A.  Frye  and  A.  E.  Herrick, 
for  defendant: 

If  the  supposed  contract  was  ever  executed, 
it  was  a  contract  between  husband  and  wife, 
payable  in  the  alternative;  therefore  not  ne- 
gotiable (Dennett  v.  Ooodwin,  82  Me.  44;  Bun- 
ker v.  Athearn,  85  Me.  864;  Matthews  v.  Hough- 
ton, 11  Me.  877);  and,  as  between  husband  and 
wife,  could  not  in  law  be  enforced  by  either 
{Allen  v.  Hooper,  50  Me.  871). 

The  rule  of  law  which  prevails  in  regard  to 
contracts  is,— if  a  party  engages  to  do  two 
things,  the  one  is  cumulative  upon  the  other, 
and  he  must  perform  both;  but,  if  the  contract 
is  in  the  alternative  for  the  performance  of  one 
or  the  other  of  two  different  things,  the  liability 
is  discharged  by  the  performance  of  one  of  the 
acts.  If  a  man  granteth  a  rent  for  20*.  or  a 
robe,  the  grantee  shall  have  the  election;  for 
he  is  the  first  agent  by  the  payment  of  the  one 
or  the  delivery  of  the  other.  So  if  a  man 
maketh  a  lease  rendering  a  rent  or  a  robe,  the 
lessee  shall  have  the  election. 

2  Add.  Cont.  789;  Bryan*  v.  Erskine,  55  Me. 
158. 

It  matters  not  whether  the  election  was 
known  by  the  defendant  or  the  alleged  payee. 
If  one  was  made  and  acquiesced  In  by  the 
other  party,  both  parties  would  be  estopped 
from  demanding  any  other  method  of  per- 
formance. 

Bigelow,  Estop.  503,  507;  Thompson  v.  Hoop, 
6  Ohio  St.  480;  Waterman,  Cont.  §  181. 

There  is  no  evidence  that  the  alleged  payee 
of  the  supposed  contract  ever  made  a  demand  on 
the  defendant  for  a  performance  of  either 
of  the  alternatives  in  the  supposed  contract 
mentioned,  prior  to  its  assignment  to  the 
plaintiff;  consequently  there  was  no  refusal  of 
performance  and  therefore  no  breach,  and 
no  cause  of  action  existed. 

Stevens  v.  Adams,  45  Me.  611;  Bethlehem  v. 
Annis,  40  N.  H.  84. 

The  payee  could  not  receive  part  perform- 
ance of  one  of  the  alternatives,  and  then  after- 
wards claim  performance  of  the  ot  her.  Neither 
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could  he  assign  his  interest  in  the  supposed 
contract;  for  there  was  no  breach;  consequent- 
ly he  had  no  assignable  interest,  and  this  plain- 
tiff cannot  maintain  this  suit.  Bryant  v.  Er- 
e/cine, supra;  Emerson  v.  Fisk.QMe.  205;  East- 
man v.  Baehelder,  88  N.  H.  141;  Inhabs.  of 
Clinton  v.  Fly,  10  Me.  292;  Waterman,  Cont. 
§§  78,  74,  note  8. 

Even  if  the  supposed  contract  be  valid,  the 
plaintiff,  being  the  party  carrying  the  burden 
of  proof  upon  the  issue,  has  not  proved  any 
promise  to  himself  from  the  defendant,  or  in- 
troduced any  evidence  which,  if  true,  giving 
to  it  all  its  probative  force,  would  have  author- 
ized the  jury  to  have  found  in  his  favor. 
Wherefore  the  judge  was  justified  in  directing 
thejury  to  return  a  verdict  for  the  defendant. 

Heath  v.  Jaquith,  68  Me.  488;  Beaulieu  v. 
Portland  Co.  48  Me.  291;  White  v.  Bradley,  66 
Me.  254. 

Emery.  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  for  the  plaintiff  makes  out  the 
following  case:  In  June,  1880,  Daniel  P.  Ben- 
nett conveyed  his  farm .  to  the  defendant,  and 
in  the  following  August  married  her.  He 
lived  on  this  farm  with  the  defendant,  his 
wife,  till  March,  1884.  In  May.  1888,  while 
thus  living  on  the  farm,  he  gave  her  his  bank- 
book, and  took  back  from  her  this  instrument, 
written  by  himself  and  signed  by  her  at  his  re- 
quest 

"May  11,  1883. 
On  demand  I  promise  to  pay  to  the  order  of 
Daniel  P.  Bennett  $872,  value  received,  or 
guarantee  to  said  Bennel  the  use  of  the  farm, 
my  lifetime,  deeded  to  me  by  said  Bennett. 

Roxanna  Bennett." 

The  only  question  of  law  is  the  construction 
of  this  instrument.  There  was  no  loan  to  the 
defendant.  Daniel  wanted  the  use  of  the  farm. 
He  transferred  the  bank-book  to  obtain  such 
use.  He  himself  framed  such  instrument  as 
he  desired  her  to  execute  for  that  purpose. 
He  asked  for  no  other  assurance  or  guarantee. 
He  accepted  this.  There  is  no  suggestion  that 
any  other  was  contemplated.  This  memoran- 
dum was  to  be  his  evidence  of  right  to  the 
use  of  the  farm.  It  is  evidence  of  her  promise 
to  permit  him  to  use  the  farm.  It  provides  a 
penalty  for  a  breach  of  such  promise.  She 
was  to  allow  Daniel  the  use  of  the  farm,  or 
pay  him  the  sum  named.  She  had  the  option, 
not  he.  1  Add.  Cont.  819;  2  Pars.  Cont.  651, 
657. 

Daniel  could  not  recover  the  money  so  long 
as  there  was  no  interference  with  his  use  of 
the  farm.  There  is  no  evidence  of  any  such 
interference.  So  far  as  the  evidence  shows,  he 
left  the  farm  in  March,  1884,  of  his  own  ac- 
cord, without  cause;  and  he  may  go  back  when 
he  will.  He  cannot,  by  his  own  action,  fix 
upon  her  a  liability  to  pay  the  penalty, — the 
money.  All  the  evidence  fails  to  show  any 
such  liability.  It  would  not  sustain  a  verdict 
for  plaintiff.  The  court  properly  instructed 
the  jury  to  that  effect. 

Exceptions  overruled. 

Peters,  Ch.  J..  Walton,  Virgin,  Lib- 
bey,  and  Haskell,  J  J.,  concurred. 
428 


Charles  L.  GORHAM 
t>. 

Aaron  B.  HOLDEN. 

In  a  written  agreement  between  G  and  B 
it  was  stipulated  that  O  should  lease  to 
B  a  piano,  and  B  should  pay  for  the  use 
of  the  piano  $200  in  advance,  and  $50 
quarterly  thereafter,  with  7  ^percent  in- 
terest, until  $500  in  all  had  thus  been 
paid,  when  G  agreed  to  give  B  a  bill 
of  sale.  G  was  authorized  to  enter  B's 
dwelling  and  remove  the  piano,  upon 
failure  to  make  any  payment  The 
piano  was  then  delivered,  and  the  ad- 
vance payment  made,  and  other  pay- 
ments followed  (the  last,  October  9, 1874X 
—though  not  always  at  the  time  or  in  the 
amount  stipulated, —until  the  fall  sum  of 
$500  had  been  paid.  B  continued  in  the 
undisturbed  possession  of  the  piano  till 
her  death  in  June,  1884.  In  the  mean- 
time G  had  never  made  any  claim  of 
title,  nor  demand  for  further  payment 
Hela,\h&t  the  pretended  lease  amount- 
ed to  a  conditional  sale,  and  that  the 
condition  had  been  waived,  if  it  was  a 
condition  precedent. 

(Cumberland  Decided  March  28,  1887J 

ON  report   Judgment  for  defendant. 
Trover  for  a  piano. 
The  facts  are  stated  in  the  head  note  and 
opinion. 

Mr.  E.  S.  Ridlon,  for  plaintiff: 

The  Bum  and  substance  of  defendant's  brief 
is  based  upon  the  assumption  that  the  perform- 
ance of  the  condition  of  the  sale  was  waived  by 
the  vendor.  We  say  assu  m  ption ,  because  there 
is  nothing  in  the  case  upon  which  to  base  a 
waiver,  unless  indeed  it  be  that  plaintiff's  in- 
dulgence to  Mrs.  Barnes,  permitting  her  to  con- 
tinue in  possession  of  said  piano,  without  hav- 
ing paid  for  it,  for  so  long  a  time,  operates  as 
a  waiver  of  all  his  rights  under  said  agreement 
But  does  that  alone  amount  to  a  waiver  T  I 
think  not.  Waiver  is  the  intentional  relin- 
quishment of  a  known  right 

Dey  v.  Martin,  16  Reporter,  443;  82  Conn.  21. 

Mere  silent  acquiescence  does  not  amount  to 

Adams  v.  Ore  Knob  Copper  Co.  U.  S.  C.  Ct  18 
Reporter,  166. 

A  party  shall  not  be  allowed  to  insist  upon  a 
forfeiture  arising  from  nonperformance  which 
is  the  result  of  his  own  acts. 

Haynes  v.  Fuller,  40  Me.  169. 

Messrs.  Symonds  A  Libby,  and  A.  B. 
Hoi  den,  for  defendant: 

We  suppose  it  is  well  settled  that  a  contract 
like  that  in  question  here,  however  it  may  be 
disguised  as  a  lease,  is  in  fact  and  in  law  a  con- 
ditional sale.  See  a  full  review  of  this  subject 
in  a  paper  on  Car  Trust  Securities,  read  by 
Francis  Rawle  before  the  American  Bar  Asso- 
ciation in  1885,  and  published  in  a  report  of  the 

f>roceedings  of  that  association  for  that  year, 
n  which  it  is  said:  "Numerous  decisions  can 
be  found  holding  that  contracts  for  the  lease  of 
chattels,  the  purchase  money  or  rent  to  be  paid 
by  installments,  and  the  title  to  remain  in  the 
lessor  until  payment,  and  then  to  pass  to  the 
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lessee,  are,  in  law,  conditional  sales,  and  not 
bailments.  Thus,  in  case  of  such  a  contract  for 
a  piano,  in  Illinois,  it  was  held  that  the  phrase- 
ology of  a  lease  was  a  mere  subterfuge,  and 
that  the  contract  was  a  conditional  sale. 

Murchv.  Wright,  46  IlL  487." 

In  Hertey  v.  B.  1.  Locomotive  Works,  98  U. 
S.  664  (Bk.  28,  L.  ed.  1008),  the  contract  was 
for  a  lease  of  a  locomotive,  and  the  title  was  to 
pass  to  the  lessee  upon  payment  of  the  four 
installments  of  rent.  The  court  held  that  it  was 
*  conditional  sale. 

In  Benjamin  on  Sales,  §  566,  it  is  said: 
"  The  necessity  for  performing  the  condition 
precedent  may  be  waived  by  the  party  in  whose 
favor  it  is  stipulated,  either  expressly  or  by 
the  implication  resulting  from  his  acts  or  con- 
duct." 

"  Goods  were  purchased  on  credit  (the  ven- 
dee agreeing  to  give  therefor  certain  bills  of 
•exchange),  and  were  afterwards  put  on  board 
the  vessel  by  the  vendee's  order,  without  any 
objection  being  made  by  the  vendor  that  the 
condition  of  sale  had  not  been  complied  with. 
Held  that  the  goods  were  liable  to  attachment 
«b  the  property  of  the  vendee." 

Carleton  v.  Sumner,  4  Pick.  516. 

"A  delivery,  apparently  unrestricted,  of 
goods  sold  for  cash,  is  a  waiver  of  the  condi- 
tion that  payment  is  to  be  made  before  the 
passing  of  the  property  in  the  goods,  although 
the  seller  has  an  undisclosed  intent  not  to  waive 
the  condition." 

^£7pfcm  v.  Sturbridge  Cotton  Mills,  111  Mass. 

Haskell,  J.,  delivered  the  opinion  of  the 

■court: 

Trover  for  a  piano.  On  report.  The  plain- 
tiff pretended  to  lease  to  the  defendant's  testa- 
trix a  piano  of  the  stated  value  of  $500,  for  the 
term  of  three  months,  upon  a  cash  payment  of 
#200,  and  so  long  thereafter  as  payments  of 
450  should  be  made  at  the  end  of  each  ensuing 
three  months,  until  the  full  sum  of  $500  should 
be  paid,  with  interest  at  7^  per  cent, when  the 
testatrix  should  receive  a  conveyance  of  the 
piano. 

The  testatrix,  at  the  date  of  the  pretended 
lease,  December  15,  1872,  paid  $200,  and  re- 
ceived the  piano.  Installments  were  indorsed 
<upon  the  pretended  lease  until  October  9,  1874, 
when,  together  with  the  first  payment,  they 
aggregated  $500.  The  testatrix  retained  the 
piano  until  her  death  in  June,  1884.— nearly 
ten  years, — without  any  request  by  the  plain- 
tiff, either  for  payments  of  interest  or  for  sur- 
render of  the  piano.  That  came  to  the  defend- 
ant as  executor  of  the  supposed  vendee,  and, 
after  demand  for  the  same  by  the  plaintiff,  the 
defendant  sold  it  for  $125. 

The  pretended  lease  contains  all  the  neces- 
sary stipulations  of  a  conditional  sale.  The 
price,  and  when  and  in  what  installments  the 
same  was  to  be  paid,  are  all  stipulated;  and  the 
property  sold  was  delivered  to  the  vendee,  to 
become  hers  when  she  had  fully  paid  for  the 
same.  The  sale  may  have  been  upon  condi- 
tion precedent,  but  that  the  plaintiff  could 
waive  if  he  saw  fit.  Whether  he  has  done  so 
is  a  question  of  fact  to  be  determined  from  the 
evidence  in  the  case  (Farlow  v.  Ellis,  15  Gray, 


);  and  if  the  condition  has  been  waived,  tne 


title  has  passed  to  the  vendee  (Seed  v.  Lord, 
66  Me.  580;  Stone  v.  Perry,  60  Me.  48;  Whitney 
v.  Eaton,  15  Gray,  225). 

For  nearly  ten  years  after  the  plaintiff  had 
received  the  full  price  for  his  piano,  he  allowed 
the  vendee  to  retain  it  without  requesting  the 
payment  of  interest,  or  pretending  any  title  to 
it ;  and  not  until  after  the  death  of  the  vendee 
did  he  make  any  claim  to  the  same.  Consider- 
ing that  indorsements  were  made  by  the  par- 
ties, upon  the  agreement  between  them,  with- 
out any  mention  of  interest,  and  that  the  stip- 
ulated price  for  the  piano  had  been  fully  paid 
for  so  long  a  period  prior  to  the  vendee's  death, 
during  which  time  she  was  allowed  to  retain 
it  without  any  suggestion  from  the  plaintiff 
that  it  was  not  hers,  the  conclusion  is  irresist- 
ible that  both  parties  must  have  understood 
that  any  condition  in  the  agreement  requiring 
payments  to  vest  the  title  to  the  piano  in  the 
vendee  had  been  waived  by  the  plaintiff;  and 
the  court  is  satisfied  that  the  waiver  has  been 
proved,  and  that  the  title  to  the  piano  came  to 
the  defendant  as  executor  of  the  vendee. 

Judgment  for  defendant. 

Peters, Ch.  J., Walton, Virgin,  Libbey, 
and  Emery,  J  J.,  concurred. 


Eben  DOW,  Appt. 
v. 

L.  C.  YOUNG. 

1.  Objections  to  the  discharge  of  an 
insolvent  debtor  must  be  filed  on  the 
day  appointed  for  the  hearing  upon 
the  petition  for  discharge. 

2.  When  a  statute  creates  a  right  or 
confers  a  privilege,  and  declares  at 
what  time  the  right  or  privilege  may 
be  exercised,  generally  it  cannot  be 
exercised  at  any  other  time. 

(Cumberland  Decided  April  1, 1887.) 

ON  exceptions  by  appellant.  Sustained. 
Application  for  discharge  in  insolvency. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  J.  Perry,  for  appellant: 
Any  creditor  opposing  the  discharge  may 
file  a  specification  in  writing  of  the  grounds  of 
his  opposition. 
Rev.  Stat.  chap.  70,  §  44. 
These  "specifications  in  writing"  must  be 
signed  by  the  "creditor  opposing  the  dis- 
charge." 

Rev.  Stat.  chap.  70,  §  30,  says:  "A  creditor 
may  act  at  all  meetings,  by  his  authorized  at- 
torney, as  if  personally  present."  This  gives 
the  attorney  no  authority  to  sign  a  creditor's 
name  to  a  paper. 

Merriam  v.  SewaU,  8  Gray,  816. 

A  declaration  by  the  attorney  for  someone 
whom  he  believed  was  duly  authorized  to  em- 
ploy him  must  be  considered  as  merely  prima 
facie;  for  the  defendant  may  undoubtedly  dis- 
prove the  fact,  or  show  a  disclaimer  by  the 
plaintiff.  To  compel  a  defendant  to  answer  a 
Buit  because  an  attorney  thinks  he  is  author- 
ized, is  going  very  far. 

Spald.  Pr.  29.  80;  Mason,  Pr.  44, 45;  Colby, 
Pr.  22;  Howe,  Pr.  82. 
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Judge  Howe  says:  "The  opposite  party  may 
prove  at  any  time  that  the  suit  is  prosecuted 
or  defended  without  authority,  and  it  will  be 
dismissed." 

Howe,  Pr.  82. 

Judge  Colby  quotes  the  above  with  his  ap- 

Sroval,  in  his  Practice,  p.  22;  and  the  same 
octrine  is  cited  with  unqualified  approval  both 
by  Mason  and  Spalding  in  their  excellent 
works  on  Practice. 

A  specification  not  signed  by  an  attorney  le- 
gally authorized  to  act  for  the  creditor  is  a 
nullity,  and  must  be  disregarded. 
BeMcVey,2B.  R  257. 
Specifications  not  filed  within  the  prescribed 
time  cannot  be  entertained. 
ReMcVey,  supra;  Bump,  Bankr.  p.  386. 
After  four  months  from  the  commencement 
of  proceedings, the  debtor  ma>  apply  in  writing 
for  his  discharge  from  all  his  debts.  The  judge 
thereupon  appoints  a  day  for  a  hearing. 

The  general  principle  is  that  no  creditors  are 
recognized  as  parties,  or  entitled  to  be  heard 
on  the  question  of  discharge,  except  those  who 

}>rove  their  claims  in  the  mode  prescribed  by 
aw. 

Hamlin,  Insorv.  21. 

A  claim  that  does  not  appear  upon  the  debt- 
or's schedules  is  a  doubtful  claim,  and  should 
be  suspended. 

Re  Walton,  Deady,  442;  Hamlin,  Insolv.  25. 

The  creditor  is  bound  by  his  specifications. 
He  cannot  go  beyond  them,  or  produce  evi- 
dence outside  of  them. 

Re  Rosenfield,  2  B.  R.  49. 

If  any  other  creditor  wishes  to  have  himself 
substituted  for  the  petitioning  creditor,  he 
must  appear  on  the  return  day  and  present  his 
petition.  If  a  creditor  allows  that  time  to  pass, 
he  can  no  longer  rely  upon  the  existing  petition 
as  the  basis  of  action,  but  must  begin  anew. 

Re  Olnutead,  4  B.  R.  240;  Bump,  Bankr. 
456,  note. 

Messrs.  Frank  &  Larrabee,  for  defend- 
ant: 

If  the  appellant  had  any  question  as  to  the 
authority  of  the  attorney,  he  should  have  re- 
quired proof  of  such  authority,  and  made  his 
objection  at  the  first  term;  not  having  done  so, 
the  authority  is  presumed  so  far  as  this  appel- 
lant is  concerned. 

Prentiss  v.  KeUey,  41  Me.  436;  Penobscot  Boom 
Corp.  v.  Lamson,  16  Me.  224;  Upham  v.  Brad- 
ley, 17  Me.  428. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

It  appears  that  Eben  Dow,  an  insolvent 
debtor,  applied  for  his  discharge,  and  had  a 
480 


day  appointed  for  the  hearing,  of  which  due 
notice  was  given  to  the  creditors;  that  on  the 
day  appointed  for  the  hearing  no  one  appeared 
to  object  to  his  discharge;  that  fourteen  days 
afterward  a  creditor  appeared  by  attorney,  and 
filed  objections;  that  the  debtor  moved  that 
the  objections  be  dismissed,  assigning,  among 
others,  as  a  reason  therefor,  that  the  objections 
had  not  been  seasonably  filed;  that  his  motion 
was  overruled,  and  he  appealed;  that  at  the 
hearing  upon  his  appeal  his  motion  was  again 
overruled,  and  he  filed  exceptions;  and  ibe 
question  which  he  now  submits  to  the  law 
court  is  whether  his  motion  ought  not  to  have 
been  sustained.  We  think  it  should  have 
been. 

It  is  a  familiar  rule  of  construction  that 
when  a  statute  creates  a  right  or  confers  a  privi- 
lege, and  declares  at  what  time  or  under  what 
circumstances  the  right  or  privilege  may  be 
exercised,  it  is  generally  true  that  it  cannot  be 
exercised  at  any  other  time,  or  under  any  other 
circumstances  than  those  named.  And  such 
exceptions  to  the  rule  as  exist  will  be  found  to 
rest  on  some  overwhelming  necessity,  or  a 
strong  and  controlling  equity.  The  maxim. 
expressio  unius  est  exclusio  altertus.  supports  the 
rule.  Time  and  manner  being  expressed, 
other  times  and  other  modes  are  impliedly  ex- 
cluded.  To  hold  otherwise  would  make  the 

? revisions  of  the  statute  nugatory  and  useless, 
t  is  idle  to  say  that  one  may  exercise  a  right 
on  a  given  day,  if  be  may  exercise  it  on  any 
day  he  chooses. 

Our  insolvent  law  declares  that,  when  the 
debtor  applies  for  his  discharge,  the  judge 
shall  order  notice  to  be  given  to  the  creditors, 
by  mail  or  otherwise,  to  appear  on  a  day  ap- 
pointed for  that  purpose,  and  show  cause,  if 
any  they  have,  why  the  discharge  should  not 
be  granted.  Rev.  Stat.  chap.  70.  §44  In  this 
case  such  a  day  was  appointed,  and  due  notice 
given;  but  no  creditor  appeared.  Fourteen 
days  afterward  a  creditor  appeared  by  attor- 
ney, and  filed  objections  to  the  debtor's  dis- 
charge. No  excuse  is  offered  for  the  delay. 
We  think  the  appearance  was  not  in  season, 
and  that  the  objections  should  have  been  dis- 
missed. 

It  is  claimed  that  the  appearance  was  not  au- 
thorized; and  the  creditor  has  given  his  depo- 
sition in  which  he  disclaims  all  knowledge  of 
the  proceeding;  but  we  do  not  rest  our  deci- 
sion on  that  ground;  we  rest  it  on  the  ground 
that  the  appearance  and  the  objections,  if  au- 
thorized, were  too  late. 

Exceptions  sustained. 

Peters,  Ch.  J.,  Virgin,  Libbey, Foster,, 
and  Haskell,  J  J.,  concurred. 
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VERMONT. 
Supreme  Coubt. 


Robert  MOULTHROFS  ADMR. 
v. 

8CHOOL  DISTRICT  Id  Rutland. 

1.  By  statute  (Rev.  Laws,  §  846)  the  writ 
and  declaration  are  blended  in  one  in- 
strument. Thus,  in  an  action  of  debt 
the  defendant  was  designated  in  the 
writ  as  "School  District  No.  1,"  as  it  ex- 
isted before  its  division;  the  district  re- 
tained its  old  name,  and  by  statute  its 
organization  and  officers  continued  for 
closing  up  its  concerns ;  one  man  was 
clerk  of  the  old  and  new  district;  and  the 
question  was,  against  which  of  the  two 
the  judgment  should  be  rendered. 
Held,— 

(a)  That  a  copy  of  the  original  judg- 
ment,where  the  defendant  was  properly 
designated  only  in  tbe  declaration  as 
the  old  district,  was  admissible;  and, 

(b)  The  presumption  is  that  the  copy 
of  tbe  writ  was  served  upon  the  clerk 
as  clerk  of  the  old  district. 

2.  The  court  will  not   presume  error 
when  none  is  shown  by  the  exceptions. 

(Rutland  Decided  June  8,  1887.) 

DEBT  on  judgment.   Plea,  nul  tiei  reeord, 
with  notice.   Trial  by  court,  September 
Term,  1886.  Rutland  County,  Veasey,  J.,  pre- 
siding.  Judgment  for  the  plaintiff  for  the 
amount  of  the  former  judgment  Affirmed. 
The  case  appears  in  the  opinion. 
Mr.  W.  C.  Dunton,  for  defendant: 
The  judgment  in  suit  is  a  judgment  against 
District  No.  1  as  it  was  constituted  at  the  date 
>f  the  writ  upon  which  the  judgment  was 
wdered,  which  is  School  District  No.  1  as 
iow  constituted ;  and  is  not  a  judgment  against 
be  old  district. 

The  designation  of  a  party  must  be  such  that 
he  clerk  may  know  against  whose  property 
he  execution  should  issue. 

Freem.  Judg.  3d  ed.  50. 

It  U  not  the  province  of  the  declaration  to 
wirnate  or  identify  the  party.-  Everything 
•  taken  most  strongly  against  the  pleader. 

IChlUy,  PI.  287;  Gould,  PI.  141;  Fuller  v. 
lampton,  5  Conn.  423. 

The  present  district  is  liable  at  common  law 
or  the  order,  and,  as  it  got  all  the  property, 
ught  to  pay  it. 

Dill.  Mun.  Corp.  $  128 ;  Mobile  v.  Watson, 
1«  D.  8.  289  (Bk.  29,  L.  ed.  620). 

This  case  is  distinguishable  from  Church  v. 
fettmintier,  45  Vt.  880.  In  that  case  there 
'«s  a  reference  in  the  declaration  to  the  writ. 

Memrs.  Walker  &  Swinington,  for 
Uiouff: 

The  declaration  is  part  of  the  writ. 
Rev.  Laws,  §  846;  Church  v.  Wettmituter, 
5  Vt  ?80. 

It  appears  clearly  from  the  writ  and  declara- 
oc  in  the  suit  in  which  tbe  judgment  sued 
pon  was  rendered,  that  said  judgment  was 
gainst  the  original  School  District  No.  1. 

Rob.  Dig.  pp.  416,  417;  Muuey  v.  White,  68 
't  45. 
*r. 


Walker,  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  an  action  of  debt  on  judgment, 
brought  in  1884  by  Robert  Moulthrop,  in  his 
lifetime,  but  who  is  now  represented  by  his 
administrator,  against  School  District  No.  1 
in  Rutland,  described  in  the  writ  as  "being  a 
school  district  duly  organized  and  existing  un- 
der the  laws  of  the  State  of  Vermont,  and  be- 
ing School  District  No.  1  in  said  town,  as  tbe 
same  was  organized  and  existed  at  and  before 
the  division  thereof."  The  declaration  counts- 
upon  a  judgment  recovered  by  Robert  Moul- 
throp in  his  lifetime  against  the  defendant  at 
the  September  Term  of  Rutland  County  Court, 
1876,  for  the  sum  of  $664,  and  $18.87  costs. 
Tbe  defendant's  plea  is  nul  Uel  record,  with 
notice  of  special  matter  in  defense. 

Upon  the  trial,  the  plaintiff,  in  support  of 
the  declaration,  offered  in  evidence  a  duly  cer- 
tified copy  of  the  record  of  a  judgment  of  said- 
Rutland  County  Court,  rendered  by  default  at 
the  September  Term  thereof,  1876,  for  $664 
damages,  and  $18.87  costs,  in  favor  of  the 
plaintiff's  intestate,  against  School  District  No. 
1,  a  school  district  duly  organized  in  Rutland. 
The  defendant  objected  to  the  admission  in 
evidence  of  this  copy  of  record,  claiming  that 
the  same  was  not  a  record  of  a  judgment 
against  School  District  No.  1  as  it  existed  at 
and  before  the  division  thereof;  but  a  record 
of  a  judgment  against  School  District  No.  1, 
in  Rutland,  as  it  existed  in  1876,  at  tbe  time 
the  writ  set  out  therein  was  brought,  and  after 
the  division  thereof.  The  county  court  held 
that  it  was  a  record  of  a  judgment  against  the 
original  School  District  No.  1,  and  admitted 
the  copy  in  evidence,  to  which  the  defendant 
excepted. 

It  appears  from  the  bill  of  exceptions  that 
School  District  No.  1,  in  Rutland,  was  duly 
divided  June  27,  1871,  at  a  town  meeting 
warned  for  that  purpose,  and  that  the  south- 
ern part  was  set  off  and  designated  and  known 
as  School  District  No.  2,  ana  the  northern  part 
retained  tbe  original  designation  of  SchnoF 
District  No.  1.  It  also  appears  that  Franklin- 
Billings  was  elected  clerk  of  the  original  Di8' 
trlct  No.  1,  at  tbe  annual  March  meeting  in 
1871,  and  that  no  other  clerk  was  thereafter 
chosen ;  and  that  said  Billings  was  the  clerk  of 
the  new  District  No.  1  from  its  organization* 
until  his  death  in  1885. 

By  the  law  of  the  State  (Rev.  Laws,  §  557), 
the  organization  of  the  original  School  District 
No.  1  is  continued  in  force  until  its  debts  and" 
liabilities  are  settled  and  paid.  Rights  of  ac- 
tion in  favor  of  or  against  It  may  be  enforced  al- 
though no  change  had  been  made,  and  the 
officers  thereof  at  tbe  time  of  the  division  are' 
continued  in  office  with  all  necessary  powers 
in  respect  to  the  service  of  process,  calling  dis- 
trict meetings,  settling  claims  in  favor  of  and 
against  the  district,  assessing  and  collecting 
taxes  to  pay  liabilities,  and  fully  closing  up 
the  concerns  of  the  district. 

It  appears  from  the  copy  of  the  record  of 
the  judgment  received  in  evidence,  that  the' 
writ  on  which  the  judgment  of  1876  was  ren- 
dered ran  against  School  District  No.  1.  a 
school  district  duly  organized  in  Rutland,  and 
was  served  upon  the  defendant  therein,  by  de- 
livering to  Franklin  Billings,  clerk  of  School 
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District  No.  1,  in  Rutland,— -the  defendant 
earned  in  the  writ,— a  true  and  attested  copy 
thereof,  etc.  In  the  declaration  of  the  writ 
set  out  in  the  judgment  roll,  the  defendant 
therein  is  required  to  answer  to  the  plaintiff 
"in  a  plea  of  the  case  for  that,  on  the  20th  day 
jot  April,  1871,  the  defendant  school  district, 
as  then  organized  and  existing  and  before  its 
division,  was  indebted  to  the  plaintiff  in  the 
sum  of  $500,  and  the  defendant  school  dis- 
trict, by  Miner  Hilliard,  Henry  W.  Aldricb, 
and  Ruel  Todd,  prudential  committee  of  said 
school  district,  being  duly  authorized  in  that 
behalf,  drew  an  order  in  writing  under  their 
hand,  of  that  date,  as  prudential  committee  of 
said  school  district,  directed  to  the  treasurer 
of  said  School  District  No.  1,  and  thereby  re- 
quested him,  as  treasurer  as  aforesaid,  to  pay 
to  the  plaintiff  or  order  said  sum  of  $500,  and 
which  was  payable  on  demand,  it  being  for 
land  bought  by  said  School  District  No.  1,  on 
which  to  build  a  schoolhouse,  and  paid  for  by 
plaintiff  at  defendant's  request,  as  by  said 
writing  or  order,  ready  to  be  produced  in 
.court,  appears;  which  order  the  treasurer,  duly 
authorized  in  that  behalf,  on  the  21st  day  of 
April,  1871,  accepted,  by  means  thereof,"  etc. 

When  all  the  facts  thus  set  out  in  the  judg- 
ment roll  are  considered  in  the  light  of  the  rule 
that  the  parties  for  and  against  whom  a  judg- 
ment is  given  must  be  sufficiently  designated 
in  the  record  to  enable  the  clerk  to  know  from 
an  Inspection  thereof  at  whose  instance  to  is- 
^ue  execution,  and  against  whose  property  it 
may  be  properly  enforced,  it  is  manifest  that 
the  judgment  recited  in  the  record  is  a  judg- 
ment against  School  District  No.  1,  in  Rutland, 
.as  it  existed  at  and  before  the  division  thereof. 
Both  the  original  and  new  School  Districts  No. 
1  were  designated  and  known  as  School  Dis- 
tricts No.  1,  in  Rutland,  and  could  be  sued 
only  in  that  name.  But  as  both  were  of  the 
same  corporate  name,  it  was  proper  that  the 
process  should  in  some  way  indicate  which 
district  was  sued.  The  pleader  in  the  first  suit 
designated  the  district  by  setting  forth  in  the 
.declaration  that  the  indebtedness  sued  for  was 
against  School  District  No.  1,  in  Rutland,  as  it 
.existed  at  and  before  the  division.  In  this  suit 
upon  the  judgment  the  pleader  designates  the 
district  by  setting  forth  in  the  writ  that  the 
district  sued  is  School  District  No.  1,  in  Rut- 
land, aa  it  existed  at  and  before  the  division. 
Each  method  of  designating  with  particularity 
the  corporation  sued  is  allowable. 

Under  Rev.  Laws,  §  840,  the  writ  and  dec- 
laration are  blended  in  the  same  instrument. 
-The  declaration  is  made  a  part  of  the  writ,  and 
the  whole  is  treated  and  construed  as  one  in- 
strument; so  that  the  writ  may  be  referred  to 
to  aid  a  defective  averment  in  the  declaration, 
and  the  declaration  may  be  referred  to,  when- 
ever necessary,  to  aid  in  the  identification  of 
the  party  sued.  Church  v.  Westminster,  45  Vt. 
.380. 

Whenever  there  is  a  doubt  as  to  what  person 
is  the  real  party  defendant  in  a  judgment  rec- 
ord, by  reason  of  the  same  being  applicable  to 
more  than  one  person, -reference  may  be  had  to 
the  process,  pleadings,  and  proceedings  in  the 
action  for  the  purpose  of  determining  with 
^certainty  the  real  party.   Freem.  Judg.  50  a. 

It  is  contended  by  the  defendant  that  the 


service  of  the  original  writ  in  1876  was  made 
upon  Franklin  Billings  as  clerk  of  the  new 
District  No.  1,  and  not  as  clerk  of  the  old  din- 
trict;  and  that  the  judgment  was  against  the 
new  district,  and  is  invalid  against  the  old  dis- 
trict. If  this  objection  could  be  properly 
raised  in  this  action,  the  answer  to  the  conten- 
tion is  that  the  bill  of  exceptions  does  not  show 
such  to  be  the  fact;  and  the  court  will  not  pre- 
sume error  where  none  is  shown  to  exist. 
Both  corporations  had  the  same  name  and  the 
same  clerk.  The  declaration  and  writ  of  the 
process  served  upon  Franklin  Billings  as  clerk 
show  that  the  corporation  sued  was  the  dis- 
trict as  it  existed  before  the  division:  and  the 
officer's  return  shows  that  he  delivered  a  true 
copy  of  the  writ  to  Franklin  Billings,  clerk  of 
the  defendant  district  named  in  the  writ;  and. 
without  any  showing  to  the  contrary,  the  pre- 
sumption is  that  the  writ  was  served  upon 
Billings  as  the  clerk  of  the  district  particular- 
ly designated  in  the  writ  and  declaration. 

The  record  received  in  evidence  by  the  coun- 
ty court  is  a  record  of  a  judgment  in  favor  of 
the  intestate  against  the  defendant  in  this  suit, 
and  was  properly  admitted;  and  it  is  conclu- 
sive upon  the  defendant.  It  cannot  be  im- 
peached or  attacked  in  this  action  brought  to 
enforce  it.  It  therefore  follows  that  the  mat- 
ters which  the  defendant  was  allowed  to  prove 
under  objection  on  the  trial  of  this  cause  in 
the  county  court  do  not  constitute  a  defense  to 
this  action. 

Judgment  affirmed. 


W.  C.  ROBIE,  Admr.  of  J.  W.  Horakuu's 
Estate, 
v. 

E8TATE  OF  E.  D.  BRIGG8. 

Chauncey  TEMPLE,  Admr.  of  E  D. 
Briggs'a  Estate, 
v. 

ESTATE  OF  J.  W.  HOR8KIN8. 

Where  one  owes  another  an  individ- 
ual and  a  partnership  account,  and 
makes  general  payments  withewt 
any  application,  without  protestation 
against  further  liability,  and  the  pay- 
nients  amount  to  more  than  the  indi- 
vidual account,  the  law,  upon  principles 
of  equity,  will  apply  the  balance  on  the 
partnership  account,  which  will  remove 
the  bar  of  the  Statute  of  Limitations, 
although  the  creditor,  without  definite 
knowledge  of  the  standing  of  the  two 
accounts,  gave  the  debtor  credit  for  all 
the  payments  on  his  individual  account. 

(Franklin  Decided  June  fl.  1887.) 

APPEAL  from  the  Probate  Court.  Heard 
on  an  auditor's  report,  April  Term.  1886, 
Franklin  County;  Royce,  Oh.  J.,  presiding. 
Judgment  on  the  report  for  the  defendant  in 
the  case  of  Rotrie  v.  Brigge's  Estate,  and  judg- 
ment for  the  plaintiff  in  the  case  of  TempU  r. 
HorskinJ  Estate.  Reversed. 
The  case  appears  in  the  opinion. 
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Mean.  Bailjtr d  As  Burleson,  and  Cross 

A  Start,  for  Horskins's  estate: 

After  the  death  of  Horskins,  his  administra- 
tor tu  the  only  person  who  could  maintain  an 
action  on  bis  account. 

Peters  t.  Davit,  7  Mass.  257;  Joytlin  v.  Taylor, 
24  N.  H.  288;  Clark  v.  Howe,  28  Me.  680. 

These  accounts  are  identical ;  they  are  due 
and  owing  to  one  and  the  same  person.  They 
are  all  accounts  and  constitute  but  one  cause 
of  action,  and  if  the  payments  made  by  Briggs 
had  not  been  sufficient  to  extinguish  the  pn- 
Tate  account  of  Horskins,  the  partnership  ac- 
count would  have  been  saved  from  the  opera- 
tion of  the  statute  by  the  payments  made. 

Sanderson  v.  Milton  State  Co.  18  Vt.  107; 
Ayer  t.  Hawkins,  19  Vt.  26;  Goodwin  v.  But- 
uil,  36  Vt.  11. 

Part  payment  of  a  debt  barred  by  a  statute,  if 
made  without  protestation  against  further  lia- 
bility, is  a  recognition  and  acknowledgment 
of  sacb  a  debt  at  the  time  of  making  the  pay- 
ment, from  which  a  promise  to  pay  the  residue 
"ill  be  implied. 

Corlmv.Orow,  58  Vt.  702;  Ayerv.  Haw/ant, 
»  Vt.  26. 

Mr.  Stephen  E.  Royce,  for  Briggs's 
«Ute: 

When  a  creditor  has  once  exercised  his  right, 
and  made  application  of  a  payment,  he  cannot 
change  his  mind  and  afterwards  make  a  dif- 
ferent application,  more  disadvantageous  ei- 
ther to  third  persons  or  to  the  debtor. 

Bank  of  Muskingum  v.  Carpenter,  7  Ohio, 
PL  1,  21;  Tooke  v.  Bond*.  29  Tex.  419;  Apple- 
gate  v.  Koons,  74  Ind.  247;  McMatter  v.  Mer- 
rick, 41  Mich.  505;  BM  v.  Southerland,  1  Wash. 
<Va)  128;  Tomlinton  Carriage  Co.  v.  Kiniella, 
31  Conn.  268;  Rotteau  v.  Cull,  14  Vt.  88;  Aver 
t.  Havkint,  19  Vt.  26;  Wheeler  v.  House,  27  Vt 
"35;  Pierce  v.  Knight,  81  Vt.  701;  Burrv.  Burr, 
26  Pa  284;  Pickett  v.  King,  84  Barb.  198;  Rot- 
toe  j.  Hale,  7  Gray,  274;  Oilpin  v.  Plummet; 
2  Cranch,  C.  Ct.  54;  Thomai  v.  Brewer,  7  N. 
W.  Rep.  571;  Boytton  v.  May,  71  Ala.  898. 

A  creditor  cannot,  at  his  discretion,  after  a 
controversy  has  arisen,  appropriate  payments. 

Applegate  y.  Koons,  supra;  Pond  v.  Williams, 
1  Gray,  680;  Carroll  v.  Forsyth,  69  111.  127; 
Oodwan  y.  Armstrong,  28  Me.  91. 

Walker,  J.,  delivered  the  opinion  of  the 
eourt: 

The  foregoing  cases  stand  upon  the  same 
(acts,  as  reported  by  the  auditor,  and  the  re- 
mit reached  in  either  case  necessarily  deter - 
Bines  the  other. 

On  the  7th  day  of  October,  1882.  J.  W. 
Horskins  held,  as  surviving  partner  of  the  firm 

Horskins  &  Gates,  a  partnership  account 
■gainst  E.  D.  Briggs,  which  accrued  prior  to 
fee  dissolution  of  that  firm,  January  1,  1866. 
This  account  had  never  been  balanced,  but  on 
aid  7th  day  of  October  it  showed  a  balance 
•gainst  Briggs  of  $598.05.  No  payment  had 
ma  made  thereon  by  Briggs  since  1878,  nor 
tad  it  been  otherwise  acknowledged,  and  it 
*•*  consequently  then  barred  by  the  Statute 
Of  Limitations. 

On  the  same  7th  day  of  October,  Horskins 
uso  held  an  individual  account  against  Briggs. 
Independent  of  the  partnership  account,  which 
»ntained  their  matters  of  deal  from  January, 
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1866,  to  1882,  and  a  balance  of  an  old  account 
that  accrued  prior  to  the  partnership  account, 
brought  forward  as  the  first  item  thereof,  which 
on  that  day  showed  a  balance  against  Briggs 
of  $54.78.  This  individual  account,  which  con- 
tained a  large  amount  of  dealings  between  the 
parties,  had  at  all  times  during  its  existence 
showed  a  balance  against  Briggs,  varying  from 
$50  to  $500,  but  had  never  been  examined  and 
balanced. 

With  these  two  accounts  standing  as  thus 
stated,  and  without  any  examination  of  them, 
or  any  definite  knowledge  of  their  standing 
upon  the  books,  or  of  the  balance  against  him 
upon  either,  but  supposing  that  he  was  owing 
Horskins  a  considerable  amount,  Briggs  made 
three  cash  payments  to  Horskins  upon  his  in- 
debtedness generally,  without  any  directions 
as  to  their  application,  of  the  dates  and  amounts 
following,  to  wit:  October  7,  1882,  $100;  Jan- 
uary 24.  1884.  $46.86;  March  14,  1884,  $58.14; 
aggregating  $200.  All  these  payments  were 
credited  by  Horskins,  without  any  examina- 
tion or  balancing  of  the  books,  or  definite 
knowledge  of  the  standing  of  the  two  accounts, 
in  his  individual  account  with  Briggs.  Soon 
after  the  last  payment,  and  in  April,  1884,  Hors- 
kins died.  Gates  died  in  1878,  and  Briggs  af- 
ter the  commencement  of  his  action  against 
Horskins's  estate. 

On  balancing  up  the  individual  account  after 
Horskins's  death,  it  was  ascertained  that  the 
$100  payment  made  October  7, 1882, overpaid  it 
$46.22,  and  that  when  the  last  two  payments 
were  made  there  was  nothing  due  from  Briggs 
on  the  individual  account,  and  that  the  three 
payments  which  Horskins  had  credited  upon 
it  overpaid  the  same  $146.22.  Briggs  there- 
upon presented  a  claim  for  this  excess  to  the 
commissioners  upon  Horskins's  estate,  which 
passed  to  the  county  court  by  appeal;  and  for 
this  excess  the  administrator  of  Briggs  seeks  to 
recover  in  his  action  against  Horskins's  estate. 
On  the  other  hand,  the  administrator  of  Hors- 
kins, in  his  action  against  Briggs's  estate,  seeks 
to  recover  the  unpaid  balance  of  $598.05, 
standing  against  Briggs  in  the  partnership  ac- 
count, less  the  $145.22,  which  he  claims 
Briggs's  estate  cannot  recover,  because,  as  he 
contends,  the  three  payments,  of  which  the 
$145.22  is  a  part,  were  made  to  apply  on 
Briggs's  indebtedness  generally;  and,  after  the 
application  of  a  sufficient  amount  thereof  to 
extinguish  the  individual  debt,  the  law  applies 
the  excess,  as  of  the  date  of  the  several  pay- 
ments, upon  the  partnership  debt,  and  thus 
removes  the  statute  bar. 

The  question,  then,  for  consideration  is 
whether  the  $45.22,  paid  in  excess  of  the  indi- 
vidual debt  October  7,  1882,  and  the  two  pay- 
ments made  in  1884,  after  the  individual  ac- 
count was  extinguished,— all  being  general 
payments  without  directions  by  the  debtor  as 
to  their  application,  and  credited  by  the  credi- 
tor in  the  individual  account  without  ascer- 
taining how  the  two  accounts  stood, — warrant 
the  implication  of  a  new  promise  to  pay  the 
partnership  debt. 

It  has  long  been  well  settled  that  apart  pay- 
ment of  a  debt  barred  by  the  statute,  if  made 
without  protestation  against  further  liability, 
is  a  conclusive  recognition  and  acknowledg- 
ment, on  the  part  of  the  debtor,  of  such  debt 
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at  the  time  of  making  it,  from  which  the  law 
implies  an  admission  of  the  actual  existence  of 
the  balance  as  a  subsisting  debt, — notwith- 
standing the  statute,— and  a  promise  to  pay  it, 
which  prevents  the  operation  of  the  statute. 

It  is  also  well  settled  that  the  debtor  in  mak- 
ing the  payment,  where  there  are  several  de- 
mands against  him,  may  direct  its  application. 
He  has  the  primary  right  to  appropriate  the 
payment  to  whatever  debt  he  chooses,  and  his 
direction,  when  given  in  express  terms,  or 
when  implied  from  the  circumstances  of  the 
payment,  must  govern  its  application.  But 
if  no  application  is  directed  by  the  debtor,  or 
implied  from  the  circumstances  of  the  payment, 
the  creditor  may  make  it.  If  neither  the  debt- 
or nor  creditor  make  the  application,  the  law 
will  make  such  application  of  the  money  as 
may  be  Just.  The  debtor's  intention  as  to  the 
appropriation  may  be  said  to  govern.  This  in- 
tention, when  no  designation  of  demand  is 
made  by  the  debtor  at  the  time  of  payment,  is 
gathered  from  the  circumstances  of  the  trans- 
action. If  a  general  payment  is  made,  without 
direction,  to  a  creditor  holding  only  one  de- 
mand, the  intention  of  the  debtor  is  manifest. 
When  a  voluntary  payment  is  made  by  a  debt- 
or, on  his  indebtedness  generally,  to  his  cred- 
itor holding  two  or  more  known  demands 
against  him,  without  direction  as  to  its  appli- 
cation, and  not  under  circumstances  clearly 
showing  to  which  debt  he  intended  the  money 
to  be  appropriated,  the  law  regards  him  as 
having  waived  his  right  in  favor  of  the  credi 
tor,  and  as  intending  that  the  payment  should 
be  applied  as  part  payment  of  such  debt  or 
debts,  if  more  than  sufficient  to  pay  one,  as 
the  creditor  may  justly  and  reasonably  elect  to 
appropriate  it  to;  and  on  the  creditor  s  failure 
to  make  the  appropriation,  as  intending  such 
an  application  as  the  law,  upon  the  principles 
of  equity,  will  make.  So  that  the  application 
of  a  general  payment,  whether  directed  by  the 
debtor,  creditor,  or  the  law,  may  be  said,  in  a 
legal  sense,  to  be  made  in  accordance  with  the 
debtor's  intention;  and  such  an  application  of  a 
payment  in  either  way  will  have  the  effect  to  re- 
move the  statute  bar  from  the  debt— or  debts, 
if  the  payment  is  more  than  sufficient  for  one 
demand — upon  which  the  payment  is  thus  ap- 
plied. This  principle  applies  only  to  volun- 
tary payments  and  payments  authorized  by  the 
debtor.  Ayer  v.  Hawkins,  19  Vt.  26;  Corliss 
v.  Grow,  58  Vt.  702;  Walker  v.  Butler,  6  El.  & 
Bl.  506. 

Briggs  knew  of  the  existence  of  both  debts. 
He  made  payments  to  Horskins  upon  both  af- 
ter the  dissolution  of  the  copartnership.  He 
supposed  he  was  owing  Horskins  a  consider- 
able amount,  and  on  the  day  of  Horskins's  death 
spoke  of  paying  $100  more  to  him.  With  all 
this  knowledge,  he  made  the  payments  in  ques 
tion  upon  his  indebtedness  generally,  and 
waived  the  right  of  appropriation.  There  is 
no  fact  found  which  shows  that  Briggs  in- 
tended to  pay  only  the  individual  debt,  and  not 
the  partnership  debt. 

On  the  contrary,  the  auditor  finds  that  there 
was  nothing  to  show  that  be  intended  that  the 
payments,  or  either  of  them,  should  be  applied 
wholly  upon  either  of  the  accounts  to  the  ex- 
clusion of  the  other.  He  clearly  did  not  intend 
them  as  loans  or  gifts.  They  were  made  and 
824 


intended  as  part  payments  of  a  greater  subsiH- 
ing  indebtedness,  and  must  be  so  appropriated. 
The  debtor's  intention  is  controlling.  Then 
were  only  two  debts  to  which  the  payment! 
could  be  appropriated.  Horskins  applied  tbea, 
first  to  the  extinguishment  of  the  individual 
debt,  which  was  not  barred  by  the  statute.  Of 
this  Briggs  could  not  complain,  for  it  wis 
most  favorable  to  him.  Horskins  could  legally 
appropriate  to  the  individual  debt  only  to 
much  of  the  payments  as  was  necessary  fonts 
extinguishment  When  that  debt  was  extin- 
guished the  balance  must  be  appropriated  to 
the  payment  of  tbe  partnership  debt,  which 
was  barred  by  the  statute,  as  of  tbe  data  of 
tbe  payments  making  up  this  balance.  When 
so  applied,  whether  by  tbe  creditor  or  thekw, 
they  have  effect  to  take  the  debt  out  of  tbe  op- 
eration of  the  statute,  because  they  were  pay- 
ments upon  a  general  indebtedness,  of  which 
the  partnership  debt  was  a  part;  and,  after  tie 
extinguishment  of  the  individual  debt,  tbe 
only  remaining  demand  upon  which  they  could 
be  applied. 

Payments  must  be  applied  according  to  the 
intention  of  the  parties,  or  the  intention  of  the 
party  paying,  when  that  can  be  ascertained. 
It  conclusively  appears  from  the  auditor's  re- 
port that  Briggs  made  the  payments  for  the- 
purpose  of  reducing  his  general  indebted  ne*» 
to  Horskins,  and  that  Horskins  received  the 
money  with  that  understanding.  And  this  par- 
pose  was  not  defeated  by  Horskins  crediting  ia 
his  individual  account,  without  ascertaiiung 
the  balance  due  thereon,  the  $45.22.  theexce* 
of  the  October  payment  over  the  amount  due 
on  the  individual  account,  and  tbe  two  pay- 
ments made  after  it  was  in  fact  extinguished. 
Th is  erroneous  entry  did  not  appropriate  the 
whole  amount  of  tbe  payments  to  tbe  payment 
of  the  individual  account.  It  appropriated 
only  so  much  of  the  money  as  was  necessary 
for  the  payment  of  the  balance  due  thereon, 
and  left  tbe  residue  to  be  applied  by  the  law, 
which  applies  it,  as  of  the  date  of  the  payment*, 
upon  tbe  partnership  debt,  which  was  the  oat} 
remaining  demand  in  the  hands  of  the  creditor. 
This  is  not  a  change  of  appropriation  made  by 
the  creditor,  but  an  application  of  money  ptM 
on  general  indebtedness  and  not  appropriated 
by  him. 

With  this  application,  the  payments  makiaf 
up  the  $145.22  were,  by  implication,  payment 
upon  the  partnership  debt  as  a  larger  subsist 
ing  debt,  and  an  acknowledgment  of  the  actsal 
existence  of  the  balance,  from  which  tbe  las 
implies  a  new  promise  which  prevents  the  cf 
eration  of  the  statute. 

The  right  of  Horskins's  administrator  to  a 
cover  the  balance  found  due  on  the  partners*^ 
account  is  clear,  if  the  payments  remove*!  m 
statute  bar.  As  we  hold  that  the  payae* 
removed  the  statute  bar,  the  consequence  i 
that  the  judgment  of  the  County  Court  u )  mm 
in  both  eases;  and  in  the  case  of  W.  C.  Bsti*\ 
Administrator  of  the  Estate  of  J.  W.  Horskim* 
The  Estate  of  E. 
dered  upon  tbe  i 
tiff  to  recover  o 
interest  thereon  since  March  14. 1884.  di«jg 
and  cost*.  In  tbe  case  of  CMauncey  Ttmm 
Administrator  of  E.  D.  Briggs's  Estate  v.  Jl 
Estate  of  J.  W.  Horskins,  judgment  is  radem 


Digitized  by 


Google 


1887.  St.  Johnsbuby 

upon  the  auditor's  report  for  the  defendant  to 
recover  costs.  Both  judgments  are  ordered  to 
be  certified  to  the  Probate  Court. 


Village  of  BT.  JOHNSBURY 

v. 

John  C.  THOMPSON. 

1.  The  charter  of  unincorporated  village, 
authorizing  it  to  "regulate"  its  victual- 
ing houses,  repeals  by  Implication  the 
general  law  authorizing  the  selectmen 
of  a  town  to  license  persons  to  keep  such 
honses,  and  confers  upon  the  village 
power  to  license. 

8.  The  by-laws  of  a  municipal  corpora- 
tion authorized  by  its  charter  have  the 
same  effect,  within  its  limits*  as  a 

special  law  of  the  Legislature. 

8.  Under  a  charter  which  authorizes  a  vil- 
lage by  its  by-laws  to  •'regulate**  its 
victualing  shops,  to  restrain  nuisances, 
to  exercise  other  police  powers,  and  to 
impose  penalties,  etc.,  a  by-law  con- 
ferring power  upon  the  trustees  of  the 
village  to  license  persons  to  keep  such 
■bops  for  a  year  or  less  time,  under  such 
regulations  as  the  trustees  might  pre- 
scribe, and  providing  a  penalty  of  $10 
for  keeping  such  shops  without  a 
license,  is  a  reasonable  regulation,  and 
not  contrary  to  common  right. 

4.  When  there  is  no  conflict  in  the  evi- 
dence, and  no  dispute  as  to  the  facts, 
the  only  question  is  one  of  law,  to  be 
determined  by  the  court;  and  in  such 
case  it  is  lawful  to  direct  a  verdict; 
and  the  verdict  will  be  upheld  if  the  law 
and  the  facts  warrant  it. 

-5.  When  one  controls  the  business  of 
keeping  a  victualing  shop  in  the  name 
ana  upon  the  credit  of  his  wife,  but 
without  her  presence  and  personal  at- 
tention, he  is  a  keeper  within  the 
meaning  of  the  by-law  prohibiting  a 
person  from  keeping  such  shop  without 
a  license;  and  he  is  liable  in  an  action 
to  recover  a  penalty  imposed  by  the  by- 
law. 

(Caledonia  Decided  May  28. 1887.) 

ACTION  of  debt  to  recover  a  penalty.  Plea, 
nil  debet.   Trial  by  jury,  June  Term, 
1885,   Caledonia  County;  Ross,  presid- 
ing.   Verdict  ordered  for  the  plaintiff  for  $10. 
Affirmed. 
The  case  appears  in  the  opinion. 
Messrs.  Bates  &  Kay,  for  defendant: 
The  evidence  did  not  warrant  the  court  in 
ordering  a  verdict 

The  trustees  could  regulate  the  use  of 
victualing  shops;  but  they  could  not  prohibit 
the  exercise  of  an  honest,  lawful  trade  or  call- 
ing, under  the  pretense  of  regulating  the  use  of 
such  shops. 

It  was  a  question  of  fact  whether  the  defend- 
ant kept  the  shop. 

It  cannot  be  well  claimed,  as  a  matter  of 
law,  that  a  revocation  in  term  of  a  license 

VT. 
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never  granted  was  intended  as  a  revocation  of 
one  that  had  been  granted. 
20  Rep.  468. 

It  should  have  been  submitted  to  the  lury  if 
there  was  any  evidence  tending  to  establish  the 
defendant's  claim. 

Proff.  Jury  Tr.  §  855;  Rogers  v.  Judd,  6 
Vt  191. 

The  charter  gave  the  trustees  no  power  to 
demand  a  license.  The  word  "regulate"  has 
a  well-known  and  settled  meaning  in  a  charter. 

85  Ind.  888. 

In  New  York  it  has  been  held  that  an  Act  to 
regulate  public  landings  did  not  confer  power 
to  lay  out  and  establish  a  new  public  landing. 

Oomrs.  of  North  Hempstead  v.  Judges  of  Queens 
County,  17  Wend.  9;  11 R.  I.  456;  28  Am.  Rep. 
508;  Sedg.  Stat.  &  Const.  L.  880. 

But  the  right  to  license  must  be  conferred  by 
charter. 

Dunham  v.  Rochester,  5  Cow.  468;  Common- 
wealth  v.  Stodder,  8  Cush.  562;  Gushing  v.  Bos- 
ton, 188  Mass.  380;  8.  C.  85  Am.  Rep.  883; 
Commonwealth  v.  Turner,  1  Cush.  498;  Robin- 
son v.  Mayor,  84  Am.  Dec.  689;  Dill.  Mun. 
Corp.  §§  875,  891. 

One  rule  relating  to  by-laws  is  that  they 
must  be  consistent  with  the  charter,  reasonable 
and  beneficial,  harmonious  with  the  statutory 
and  common  law,— not  restraining  trade. 

Bish.  Stat.  Cr.  §  82;  Clark  v.  Le  Oren,  9  B.  & 
C.  58;  State  v.  Mott,  61  Md.  897;  8.  C.  48  Am. 
Rep.  105;  Ward  v.  Little  Rock,  41  Ark.  586;  8. 
C.  48  Am.  Rep.  46;  Atkinson  v.  Goodrich 
Transp.  Co.  60  Wis.  141 ;  8.0.50  Am.  Rep.  858; 
Ward  v.  Greensville,  8  Baxt.  847;  8.  C.  851  Am. 
Rep.  700,  and  note;  Clinton  v.  Phillips,  58  III. 
108;  8.  C.  48  Am.  Rep.  58;  State  v.  Paterson, 
45  N.  J.  L.  810;  S.  C.  46  Am.  Rep.  778;  Long 
v.  Taxing  Diet.  7  La.  184. 

A  distinction  is  to  be  made  in  reference  to 
ordinances  regulating  or  restraining  trade. 

State  v.  Clark,  28  N.  H.  176;  Stokes  v.  New 
York,  14  Wend.  87. 

Messrs.  Ide  A  Stafford,  for  plaintiff: 

The  power  of  the  plaintiff  to  pass  such  by- 
laws as  the  one  upon  which  this  action  is  based 
is  clearly  given  in  Rev.  Laws,  S§  2786,  8787, 
as  well  as  by  §  7  of  the  village  charter. 

Such  a  by-law  is  not  unreasonable  or  uncon- 
stitutional. 

Commonwealth  v.  Worcester,  8  Pick.  468; 
Vandine's  Case,  6  Pick.  187;  Nightingale's  Case, 
11  Pick.  168;  Bush  v.  Seabury,  8  Johns.  418; 
Commonwealth  v.  Rice,  9  Met.  858;  Common- 
wealth v.  Kimball,  105  Mass.  465;  Commonwealth 
v.  Burke,  114  Mass.  861;  Commonwealth  v. 
Bowling,  114  Mass.  859.  See  Commonwealth  v. 
Drew,  8  Cush.  879. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  debt  to  recover  a  penalty 
of  $10,  imposed  by  a  by-law  of  the  village  of 
St.  Johnsbury,  for  keeping  a  victualing  shop 
in  that  village  without  a  license  from  the  trus- 
tees. The  county  court  directed  a  verdict,  up- 
on the  evidence,  for  the  plaintiff,  for  $10 
and  costs. 

No  question  is  made  as  to  the  organization 
of  the  village  under  the  charter,  or  as  to  the 
adoption  of  the  by  law  upon  which  the  action 
is  founded;  but  it  is  contended  by  the  defend  - 

Digitized  by  VjOOvTC 


610 


New  England  Reporter — Stjp.  Or.  of  Vermont. 


Mat, 


ant  that  the  by-law  is  invalid:  (1)  because*! t  is 
in  conflict  with  the  general  law  of  the  State, 
and,  as  he  insists,  not  authorized  by  the  village 
charter;  (2)  because  the  by-law  is  in  restraint 
of  trade,  and  unreasonable,  and  contrary  to 
common  right.  The  defendant  also  insists  that 
the  county  court  was  not  warranted,  upon  the 
evidence,  in  directing  a  verdict  for  the  plaintiff. 

Taking  up  these  objections  in  the  order 
stated,  the  first  question  for  consideration  is 
the  validity  of  the  by-law. 

1.  The  general  law  of  the  8tate  since  1850  has 
authorized  the  selectmen  of  towns  to  license, 
for  one  year  or  less  time,  suitable  persons  to 
keep  victualing  houses  or  shops  in  their  re- 
spective towns,  and  to  sell  therein  provisions 
and  fruit,  and  has  clothed  the  selectmen  with 
power  to  annul  or  vacate  such  licenses  when- 
ever, in  their  opinion,  the  public  good  re- 
quires it  The  same  statute  law  provides  that 
any  person  keeping  a  victualing  house  or  shop, 
and  selling  therein  provisions  or  fruit  without 
a  license,  shall  forfeit  to  the  town  where  such 
offense  is  committed  $10.  Comp.  Stat.  chap. 
87.  §§  1,  7;  Gen.  8tat.  chap.  95,  §§  1,  8;  Rev. 
Laws,  §§  8940,  8947. 

With  this  law  in  force,  the  village  of  St. 
Johnsbury  was  incorporated  by  an  Act  of  the 
Legislature  approved  November  28,  1852,  and 
given  power  by  its  "by-laws  to  regulate  *  *  * 
the  construction,  location,  and  use  of  hay- 
scales,  markets,  slaughter-houses,  groceries, 
victualing  shops,  and  the  erection  of  dwelling- 
houses  and  other  buildings,  so  as  best  to  pro- 
vide for  the  safety  of  the  village;  to  restrain 
nuisances,"  and  to  exercise  other  police  powers 
therein  stated;  and  given  power  to  impose  any 
fine  not  exceeding  $25,  for  the  breach  of  any 
such  by-law,  to  be  recovered  for  the  use  of  the 
corporation  in  an  action  of  debt,  etc.  Act  of 
Incorporation,  §  7. 

Under  this  charter  the  village  adopted  By- 
law No.  8,  authorizing  its  trustees  to  license, 
for  one  year  or  less  time,  any  person  to  keep  a 
grocery  or  victualing  shop,  under  such  regu- 
lations as  they  may  prescribe,  within  the  lim- 
its of  the  village,  to  sell  therein  all  kinds  of 
provisions  and  fruits,  and  provided  therein, 
that  "if  anv  person,  without  a  license  therefor 
as  provided  in  this  article,  shall  hereafter  keep 
any  grocery  or  victualing  shop  within  the  limits 
of  the  village,  and  shall  sell  therein  or  furnish 
any  victuals  or  fruit,  he  shall  forfeit  and  pay.as 
a  penalty  to  the  corporation,  the  sum  of  $10  and 
costs  for  each  offense,  to  be  recovered  in  an 
action  of  debt  in  the  name  of  the  corpora- 
tion." 

The  general  law  and  the  by  law  are  alike  in  all 
their  essential  features.  They  require  the 
same  license  and  impose  the  same  penalty. 
They  cannot  both  stand  together,  for  they  give 
two  municipal  bodies  conflicting  powers  over 
the  same  subject,  in  the  same  territory.  One 
must  give  way  to  the  other. 

The  by-laws  of  a  municipal  corporation, 
when  authorized  by  the  charter,  have  the 
same  effect  within  its  limits,  and  with  respect 
to  persons  upon  whom  they  lawfully  operate, 
that  an  Act  of  the  Legislature  has  upon  the 
people  at  large.  1  Dill.  Mun.  Corp.  §  808,  and 
cases  there  cited.  So,  if  the  by-law  Is  author- 
ized by  the  charter,  it  has  the  effect  of  a  special 
law  of  the  Legislature,  within  the  limits  of  the 


village,  and  supersedes  the  general  law  upon 
the  subject  of  victualing  houses  therein;  for 
the  charter  giving  the  village  power  to  pass 
the  by-law  inconsistent  with  and  repugnant  to 
the  general  law,  by  necessary  implication  ope- 
rated to  repeal  the  general  law  within  the  terri- 
torial limits  of  the  village,  on  the  principle 
that  provisions  of  different  statutes  which  are 
in  conflict  with  each  other  cannot  stand  to- 
gether; and  in  the  absence  of  anything  showing 
a  different  intent  on  the  part  of  the  Legisla- 
ture, general  legislation  upon  a  particular  sub- 
ject must  give  way  to  later  inconsistent  special 
legislation  on  the  same  subject.  1  Dill.  Mnn. 
Corp.  §  88;  4  Kent,  Com.  466,  note:  Re  SneU, 
58  Vt.  207;  State  v.  MorrUtown,  88  N.  J.  L.  57; 
State  v.  Clarke,  25  N.  J.  L.  54;  Davie*  v.  Fair- 
bairn,  8  How.  636  [44  U.  S.  bk.  11,  L.  ed.  760]; 
Re  Goddard,  16  Pick.  504;  State  v.  Clarke,  54 
Mo.  17;  Mark  v.  State,  97  N.  Y.  572. 

It  follows  that  the  validity  of  the  by-law  de- 
pends upon  the  power  of  the  village  under  iu 
charter  to  pass  it,  and  upon  whether  it  is  a 
reasonable  regulation  of  the  business  of  victu- 
aling houses,  and  not  contrary  to  common 
right. 

It  is  an  undisputed  proposition  of  law  that 
a  municipal  corporation  possesses  and  can  ex- 
ercise under  its  charter,  not  only  powers  grant- 
ed in  express  words,  but  also  such  powers  as 
are  necessary  and  fairly  implied  in,  or  are  in- 
cident to,  the  powers  expressly  granted,  and 
such  as  are  essential  to  the  declared  objects 
and  purposes  of  the  corporation.  1  Dill.  Man. 
Corp.  8  89. 

The  language  of  the  charter  relating  to  vict- 
ualing houses  is:  "Said  corporation  may  by  by- 
laws regulate  *  *  *  the  construction,  lo- 
cation, and  use  of  victualing  shops." 

The  Legislature,  by  the  language  used,  un- 
dertook to  delegate  to  the  village  the  general 
police  power  of  the  State  over  the  construc- 
tion, location,  and  use  of  victualing  shops  as 
well  as  markets  and  slaughter  houses,  etc. 
There  is  no  language  used  in  the  Act  showing 
any  intent  on  the  part  of  the  Legislature  to 
restrict  the  power  given,  or  to  make  it  subject 
to  the  general  law  then  in  force  in  regard  to 
the  subjects  named  in  the  charter.  By  the 
charter,  the  subject  matter  of  the  constrnction. 
location,  and  use  of  victualing  shops,  within 
the  limits  of  the  village,  is  left  to  the  legisla- 
tion of  the  village  government.  It  throw* 
upon  the  village  authorities  the  responsibility 
of  deciding  what  legislation  in  respect  thereto 
will  best  promote  the  good  order  of  the  com- 
munity and  the  safety,  health,  and  comfort  of 
its  inhabitants;  and  to  that  end  it  is  competent 
for  the  village  to  enact  all  reasonable  and 
needful  by-laws.  The  intent  of  the  Act  was 
to  give  the  village  greater  power  and  control 
over  victualing  shops  than  is  given  bv  the  gen- 
eral law  to  selectmen  of  towns.  The  village 
part  of  St.  Johnsbury  had  grown  into  a  large 
village,  and  had  become  quite  thickly  settled, 
and  there  was  necessity  for  Its  having  larger 
police  powers  over  victualing  shops  than  is  re- 
quired in  a  sparsely-settled  township.  And 
that  necessity  doubtless  largely  induced  the 
Legislature  to  pass  the  Act  incorporating  the 
village,  establishing  a  mora  comprehends 
system  of  government  and  control  over  vict- 
ualing shops  and  the  other  subjects  mentioned 
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in  tbe  charter  than  was  given  to  towns  by  the 
general  law.  It  gives  the  village  power  to 
legislate  as  to  the  construction  and  location  of 
such  shops,  and  also  as  to  the  manner  of  their 
use,  and  the  right  to  use,  and  under  what  cir- 
cumstances and  rules  that  right  shall  be  exer- 
cised. 

The  provisions  of  the  charter  and  the  gener- 
al law  are  radically  inconsistent.  A  license 
granted  by  the  selectmen  would  give  the  per- 
son holding  the  same  the  right  to  keep  a  vict- 
ualing shop  of  any  construction,  ana  in  any 
location  in  the  village,  and  to  keep  it  open  at 
all  hours  of  the  day  and  night,  unless  it  be- 
came a  public  nuisance,  and  thus  render  inop- 
erative and  ineffectual  any  by-law  which  the 
village  government  might  adopt  in  reference 
to  the  construction,  location,  and  use  of  such 
shops.  We  cannot  ascribe  to  the  Legislature 
an  intention  to  establish  two  such  conflicting 
and  hostile  systems  of  government  upon  the 
same  subject,  or  to  leave  in  force  provisions  of 
law  by  which  its  later  will,  as  expressed  in  the 
charter,  may  be  thwarted  and  overthrown. 
Such  a  result  would  subject  legislation  to  re- 
proach for  its  uncertainty  and  unintelligibility. 

It  is  urged  in  the  argument  that  the  word 
"regulate,"  as  used  in  the  charter,  did  not  au- 
thorize the  village  to  enact  a  by-law  requiring 
keepers  of  victualing  shops  to  be  licensed. 

It  is  not  safe  to  found  an  argument  on  the 
use  of  a  specific  word ;  for  the  language  of  le- 
gislative enactments  is  not  always  precise  and 
accurate.  It  is  not  the  specific  word  used,  but 
the  intent  of  the  Legislature  as  shown  by  the 
whole  enactment,  that  determines  its  meaning 
and  the  powers  conferred  by  it.  It  is  apparent 
that  the  word  "regulate,"  as  employed  in  the 
Act,  has  a  general  signification,  and  applies  to 
the  right  to  use  victualing  shops  as  well  as  to 
the  manner  of  use,  and  Implies  the  power  of 
restriction  and  restraint.  This  word,  as  used 
in  city  charters,  has  been  held  as  conferring 
the  power  to  license. 

The  case  of  Slat*  v.  Clarke,  54  Mo.  17,  re 
lating  to  the  social-evil  powers  of  the  city  of 
St.  Louis,  is  an  instructive  case  on  the  effect  of  a 
special  Acton  a  general  law,  and  of  the  use  and 
meaning  of  the  word  "regulate"  in  a  charter. 
The  defendant  was  indicted  under  the  general 
Criminal  Code  of  the  State,  which  prohibited 
the  keeping  of  bawdy  houses.  The  defendant 
pleaded  license  from  the  city  of  St.  Louis  to 
keep  such  a  house.  The  city  charter  gave  the 
city  power  to  pass  ordinances,  not  inconsistent 
with  any  law  of  the  State,  "to  regulate  or  sup- 
press" such  houses.  Under  the  power  to  reg- 
ulate, the  city  regulated  such  houses  by  pass- 
ing an  ordinance  licensing  them;  and  such  an 
ordinance  was  held  to  be  valid  notwithstand- 
ing the  general  law,  and  to  have  the  effect  to 
prevent  the  enforcement  of  the  general  law  of 
the  State  on  that  subject  within  the  city  of  St. 
Louis. 

It  is  plain  that  the  purpose  of  the  charter 
was,  among  other  things,  to  give  the  village 
power  to  fix  and  determine  the  localities  where 
victualing  shops  may  be  erected;  to  permit 
their  being  kept  only  as  the  public  good  may 
require;  to  direct  and  control  the  mode  and 
manner  of  using  them,  and  to  prohibit  their 
continuance  whenever  and  wherever  they  be- 
come sources  of  danger  to  the  good  order, 


safety,  health,  and  comfort  of  the  commu- 
nity. 

It  is  argued  that  this  construction  may  re' 
suit  in  a  total  prohibition  of  the  business.  This 
does  not  necessarily  follow.  That  a  power  may 
be  abused  is  no  test  of  the  existence  of  the  pow- 
er. We  are  not  to  presume  that  the  village  will 
abuse  the  authority  entrusted  to  it.  It  will  be' 
soon  enough  to  deal  with  questions  of  that 
character  when  they  arise.  It  is  enough  to' 
say,  for  the  present,  that  the  by-law  in  ques- 
tion is  fairly  within  the  scope  of  the  powers 
conferred  by  the  charter.  The  regulation  con- 
templated by  it  can  be  effected  in  no  better 
way  than  by  requiring  keepers  of  such  shops 
to  be  licensed,  and  by  imposing  a  penalty  upon 
them  for  keeping  the  same  without  a  license. 

II.  It  is  next  objected  that  the  by-law  is  un- 
reasonable and  in  restraint  of  trade.  The  pur- 
pose of  the  ordinance  Is  not  to  impose  a  tax  or' 
raise  a  revenue  for  municipal  use,  but  to  reg- 
ulate the  business  of  keeping  victualing  shops. 
A  police  regulation  relating  to  such  shops 
could  hardly  be  passed  that  would  not  have  a 
partial  operation.  Every  public  regulation  in 
a  village  or  city  necessarily,  in  some  sense,  re- 
stricts the  absolute  right  that  existed  previous- 
ly; but  this  is  not  considered  an  injury.  The 
individuals  thus  restricted,  as  well  as  others, 
are  supposed  to  be  benefited.  It  is  no  objec- 
tion to  the  validity  of  the  by-law,  because  it 
is  partial  to  some  extent,  provided  it  is  only  a 
proper  restraint  and  regulation  of  the  business 
for  the  good  order,  health,  and  comfort  of  the 
community,  and  not  a  general  restraint. 

A  by-law  that  no  meat  shall  be  sold  in  the 
village  would  be  bad,  being  a  general  restraint; 
but  a  by-law  that  the  same  shall  not  be  sold  ex- 
cept in  a  particular  place  is  valid,  not  being  a 
restraint  of  the  right  to  sell,  but  a  regulation 
of  that  right.  Buffalo  v.  Webster,  10  Wend.  99  \ 
Pierce  v.  Bartrum,  Cowp.  269. 

In  Nightingale's  Case,  11  Pick.  168,  a  by-law 
of  the  city,  providing  that  no  inhabitant  of  the* 
city  or  of  any  town  in  the  vicinity  thereof  shall, 
without  the  permission  of  the  clerk  of  the  mar- 
ket, be  suffered  to  occupy  any  stand  for  the 
purpose  of  vending  commodities  in  certain 
streets,  which  by  the  law  are  a  part  of  the  mar- 
ket, was  held  to  be  a  salutary  and  valid  police 
regulation,  and  not  operating  as  an  improper 
restraint  of  trade,  but  a  wholesome  regulation 
of  it. 

In  Brooklyn  v.  Breslin,  57  N.  Y.  591,  an  or- 
dinance of  the  city  prohibiting  cartmen  from 
doing  the  business  of  a  cartman  in  the  city 
without  a  license  was  held  to  be,  not  a  general 
restraint  of  the  business,  but  a  proper  and 
wholesome  regulation  of  it,  and  not  against 
common  right. 

Ordinances  of  villages  and  cities,  that  none' 
shall  engage  in  the  business  of  brokers  or 
auctioneers  unless  licensed,  have  invariably 
been  held  to  be  reasonable  and  valid  regula- 
tions of  the  business  conducted  by  them, though 
the  same  necessarily  restrains  the  individual 
rights  of  the  people  to  some  extent. 

We  have  held  that  the  Act  gave  the  village 
power  to  pass  the  by-law.  The  wisdom  and 
expediency  of  granting  such  power  were  for 
the  Legislature  to  decide,  and  we  think  it  can- 
not be  said  that  the  by-law  is  more  than  a 
proper  regulation  of  that  branch  of  business 
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for  the  good  order  of  the  village,  and  the  health 
iind  comfort  of  its  inhabitants,  and  a  proper 
exercise  of  the  police  power  delegated  to  the 
village  by  the  Legislature,  and  that  it  is  not 
contrary  to  common  right,  or  an  improper  re- 
straint of  trade. 

Victualing  shops,  as  well  as  markets  and 
slaughter  houses,  are  fairly  within  the  police 
powers  of  the  State.  These  powers,  as  de- 
scribed by  Judge  Isaac  F.  Redfleld,  in  Thorpe 
v.  Rutland  &  B.  R.R.  Co.  27  Vt.  149,  extend  "to 
the  protection  of  the  lives,  limbs,  health,  com- 
fort, and  quiet  of  all  persons,  and  the  protection 
at  all  property.within  the  State,  and  by  which 
persons  and  property  are  subjected  to  all  kinds 
-of  restraints  and  burdens  in  order  to  secure 
the  general  comfort,  health,  and  prosperity  of 
the  8tate. — of  the  perfect  right  to  do  which  no 
.question  ever  was,  or  upon  acknowledged 
general  principles  ever  can  be,  made,  so  far  as 
natural  persons  are  concerned." 

III.  It  is  next  contended  that  the  evidence 
did  not  warrant  the  county  court  in  directing 
*  verdict  for  the  plaintiff. 

The  writ  is  dated  July  25, 1884,  and  the  dec- 
laration alleges  the  breach  of  the  by  law  in 
June,  1884.  The  organization  of  the  village 
was  conceded  by  the  defendant,  and  the  adop- 
tion of  the  by-law  was  duly  established  by  le- 
gitimate proof. 

The  evidence  given  on  trial  in  the  county 
court  tended  to  show  that  on  the  9th  day  of 
February,  1884,  upon  the  application  of  the 
defendant,  a  license  to  keep  a  victualing  shop 
was  granted  by  the  trustees  of  the  village  to  C. 
A.  Thompson,  wife  of  the  defendant,  under 
which  the  defendant  acted  while  in  force;  that 
on  the  16th  day  of  May  following  this  license 
was  vacated  and  revoked  by  a  certificate  signed 
by  the  same  trustees  and  duly  recorded ;  that 
on  the  same  day  of  May  notices  of  the  revoca- 
tion, signed  by  the  same  trustees,  of  the  follow- 
ing form,  were  served  upon  the  defendant  and 
his  wife,  C.  A.  Thompson,  to  wit: 

"To  C.  A.  Thompson  and  John  C.  Thomp- 
son, of  St.  Johnsbury,  Vt. 

You  are  hereby  notified  that  the  license 
granted  to  John  C.  Thompson  and  Mrs.  C.  A. 
Thompson,  his  wife,  by  the  trustees  of  the 
village  of  St.  Johnsbury,  on  the  9th  day  of 
February,  1884,  to  keep  a  grocery  and  victual- 
ing shop,  and  to  sell  all  kinds  of  provisions  and 
fruits  within  the  limits  of  the  said  village,  is 
hereby  revoked,  annulled,  and  vacated,  the 
public  good,  in  our  opinion,  requiring  that  said 
license  should  be  vacated. 

Dated  this  18th  day  of  May,  1884." 

(Signed  by  the  trustees.) 

There  was  no  testimony  tending  to  show 
that  a  license  was  granted  to  the  defendant  and 
his  wife,  C.  A.  Thompson,  on  the  9th  day  of 
February,  1884,  or  on  any  other  day;  nor  was 
there  any  such  claim  made. 

The  evidence  further  tended  to  show  that, 
after  the  revocation  of  the  license  of  February 
9,  and  the  services  of  the  notices  thereof  as 
aforesaid,  the  defendant  kept  a  victualing  shop 
in  the  plaintiff  village  between  the  date  of  July 
5  and  July  25,  1884,  in  the  name  of  his 
wife,  and  was  engaged  in  selling  victuals  and 
drink  therein  as  the  manager  and  superintend- 
ent thereof,  upon  the  wife's  capital,  but  with- 


out her  presence  or  personal  attention  or  di- 
rection; all  the  business  being  conducted  by 
him  in  her  name;  and  that  the  defendant,  dar- 
ing said  period,  held  no  license  granted  to  him 
by  the  trustees. 

This  evidence  was  undisputed,  and  there 
was  no  conflict  whatever  in  the  same. 

On  this  evidence  the  defendant  claimed  the 
right  to  go  to  the  jury.  The  court  asked  on 
what  question  of  facts  they  were  in  dispute. 
He  replied,  "On  the  question  of  whether  he 
was  a  keeper  of  a  victualing  shop,  and  whether 
there  was  a  license,"  and  said  he  did  not  wish  to 
waive  any  other  questions,  but  pointed  out 
none.  The  court  asked  him  to  point  out  any 
testimony  in  the  case  that  was  in  conflict  on 
these  questions.  He  pointed  out  no  testimony 
in  which  he  claimed  there  was  a  conflict  on 
these  or  any  other  questions.  The  court  there- 
upon ordered  a  verdict  for  the  plaintiff,  for  the 
penalty  imposed  by  the  by-law. 

There  being  no  conflict  in  the  evidence,  nor 
any  disputes  as  to  the  facts,  there  was  nothing 
to  be  submitted  to  the  Jury.  The  only  ques- 
tions to  be  determined  upon  the  evidence  were 
questions  of  law,  which  could  be  determined 
only  by  the  court.  With  the  case  thus  situated, 
it  was  proper  and  lawful  for  the  court  to  direct 
the  verdict;  and  the  verdict  thus  directed  will 
be  upheld,  if  the  law  and  the  facts  disclosed 
by  the  evidence  warranted  it;  and  we  think  it 
is  clear  that  they  did.  Lindtay  v.  IAndtaf.  11 
Vt.  821;  Wilder  v.  Wheeldon,  56  Vt.  844;  Xqa 
v.  Roekwood,  56  Vt.  647. 

The  defendant  had  no  license  during  the  time 
he  is  charged  with  keeping  a  victualing  shop 
without  a  license.  His  wife's  license  of  February 
9  had  been  vacated  on  the  16th  dav  of  May,  and 
notice  had  been  served  upon  the  defendant  and 
his  wife  of  the  vacation  of  the  license  granted 
on  that  day.  No  other  license  had  been  issued 
to  them,  individually  or  jointly,  on  thai  day  or 
any  other  day.  The  fact  that  the  notification 
of  revocation  was  of  a  license  granted  to  the 
defendant  and  C.  A.  Thompson,  his  wife, 
February,  1884,  does  not  help  the  defendant 
He  applied  for  and  received  the  license,  in  the 
name  of  his  wife,  February  9.  and  be  knew 
that  that  license  was  the  only  one  held  by  him 
or  his  wife,  and,  on  receiving  the  notice  which 
was  served  upon  him,  he  was  legally  notified 
of  its  vacation.  Ho  knew,  then,  in  July,  1894, 
that  the  license  of  February  9, 1884.  was  not  in 
force,  and  that  neither  he  nor  his  wife  was  pro- 
tected by  it.  In  July,  1884,  he  was  keeping  a 
victual ing-shop  in  the  name  of  his  wife,  as  her 
manager  and  superintendent,  upon  her  capital, 
without  her  presence  and  personal  attention, 
and  had  the  control  over  the  place  and  the 
business  done  there,  and  was  selling  victuals 
therein  without  a  license.  This  constituted 
him  the  keeper  of  the  place  as  a  victualing 
shop,  within  the  meaning  and  spirit  of  the  by- 
law. 

In  misdemeanors  all  who  participate  in  the 
offense  knowingly  and  intentionally  are  prin- 
cipals, and  may  be  convicted  thereof,  either 
separately  or  jointly.  The  same  principle  is 
applicable  to  actions  for  penalties  for  violations 
of  municipal  ordinances  and  by-laws,  although 
recoverable,  by  force  of  the  statute  or  ordi- 
nance, only  by  a  civil  action. 

In  Regina  v.  William*,  1  Salk.  884,  a  mar- 
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ried  woman  was  indicted  jointly  with  her  hus- 
band for  keeping  a  bawdy  house.  In  the  opin- 
ion of  the  court  it  is  said:  "The  keeping  is 
not  to  be  understood  of  having  or  renting  in 

Eoint  of  property;  for  in  that  sense  she  cannot 
eep  it;  out  the  keeping  here  is  the  governing 
and  managing  a  house  in  such  a  disorderly 
manner  as  to  be  a  nuisance. 

In  Commonwealth  v.  Mann,  4  Gray,  218,  a 
clerk  who  kept  the  owner's  books,  took  orders 
for  coal,  collected  and  paid  bills,  was  convicted 
of  maintaining  a  nuisance  by  means  of  the  coal- 
yard,  from  which  large  qualities  of  coal  dust 
were  emitted.  It  was  held  that  he  was  rightly 
convicted,  if  he,  with  a  knowledge  of  what 
was  done,  aided,  promoted,  and  encouraged 
the  doing  of  the  acts  which  constituted  the  of- 
fense. 

In  Commonwealth  v.  Kimball,  105  Mass.  465, 
under  an  indictment  for  keeping  and  maintain- 
ing a  house  as  a  liquor  nuisance,  it  was  held 
that  proof  that  the  defendant  was  present, 
having  the  entire  control  and  superintendence 
of  the  house,  however  brief  the  time,  will  sus- 
tain the  indictment,  although  he  was  only  the 
clerk  or  servant  of  the  householder.  Of  a  like 
import  are  the  following  cases :  Commonwealth 
r.Drew,  3  Cush.  279;  Commonwealth  v.  Gannett, 
1  Allen,  7;  Commonwealth  v.  Try  on,  99  Mass. 
442;  Commonwealth  v.  Burke,  114  Mass.  261; 
Commonwealth  v.  Dowling,  114  Mass.  259. 

Judgment  affirmed. 


Elmer  D.  EETE8  et  al. 
D.  A.  BUMFS  ADMR.  et  al. 

1.  To  acquire  a  homestead  in  premises 

tbey  must  be  used  or  kept  for  a  family 
home;  and  it  cannot  be  gained  by  a  mere 
intention  to  occupy  them  at  some  indefi- 
nite future  time.  There  must  be  aprea- 
ent  use  of  the  premises,  or  the  keeping 
of  them  for  that  purpose,  with  a  present 
right  to  use  them. 

2.  As  between  the  parties  and  their  rep- 
resentatives, the  consideration  named 
in  a  mortgage  does  not  determine  the 
amount  of  a  mortgage  given  for  both 
present  and  future  indebtedness;  but 
the  mortgage  stands  as  security  for  the 
liabilities  incurred  under  the  contract  set 
forth  in  the  condition;  nor  is  the  record 
of  the  mortgage  notice  of  the  amount 
due,  or  a  limitation  of  the  amount 
secured. 

(Rutland  Decided  June  6, 1887.) 

PETITION   to  foreclose  two  mortgages. 
Heard  on  a  special  master's  report,  Sep- 
tember Term,  1886,  Rutland  County,  Veazey, 
Chancellor.   Decree  pro  forma  for  the  orator, 
for  the  amount  reported  by  the  master,  and  in- 
terest, which  was  $916.08.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mr.  L.  A.  Kedinarton,  for  defendants — 
Cited  Piatt  v.  Griffith,  27  N.  J.  Eq.  207; 
Ma  v.  Cowles,  20  Conn.  420-427;  Whtteman 
v.  Field,  58  Vt.  557;    West  River  Bank  v. 
Oale,  42  Vt.  27;  Bice  r.  Budd,  57  Vt.  11;  Va- 
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sey  v.  Trustees,  59  111.  188;  Brettun  v.  Fox,  100 
Mass.  284;  Mercier  v.  Chace.  11  Allen,  194. 

Messrs.  Lawrence  At  Mel  don,  for  peti- 
tioners— 

Cited  Bugbie  v.  Bemis,  50  Vt.  216;  True  v. 
MorruTs  Est.  28  Vt.  672;  Hansford  v.  Holdam, 
14  Bush,  210;  Lee  v.  Miller,  11  Allen,  87; 
Spaulding  v.  Crane,  46  Vt.  292;  Whiteman  v. 
Field,  58  Vt.  554;  1  Jones,  Mort.  S  867;  81  Vt. 
188;  16  Vt.  800. 

Walker,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  petition  to  foreclose  two  mortgages 
on  certain  premises  described  therein  and  sit- 
uated in  Castleton,  executed  by  D.  W.  Bump, 
the  intestate  of  the  defendant  administrator; 
one  to  E.  D.  Eeyes  and  N.  R.  Brady,  dated 
June  29,  1880;  the  other  to  E.  D.  Eeyes,  C.  A. 
Perkins,  and  C.  E.  Eeyes,  dated  September  23, 
1885;  both  conditioned  for  the  payment  of 
money  then  due  the  mortgagees,  and  which 
should  thereafter  become  due  them,  from  the 
mortgagor,  on  account  of  goods  sold  and  de- 
livered by  them  to  him,  and  for  the  payment 
for  all  goods  thereafter  sold  and  delivered  by 
them  to  him,  and  for  the  payment  of  all  notes 
and  renewals  thereof  which  the  mortgagor 
was  then,  or  thereafter  should  be,  owing  to 
them,  and  for  all  money  then  due,  or  there- 
after to  become  due,  them  from  him,  for  what- 
ever cause  or  consideration,  or  by  reason  of 
any  undertaking  or  liability  of  the  mortgagor 
to  the  mortgagees.  The  consideration  named 
in  each  of  said  mortgages  is  $800;  and  it  was 
understood  that  Bump  was  to  have  credit  with 
the  mortgagees  to  that  amount,  and  that  he 
was  not  to  exceed  that  amount  in  notes  and 
accounts  taken  together. 

The  mortgagor,  Bump,  died  November  2, 
1885,  leaving  a  widow  and  minor  child,  who 
now  claim  a  homestead  in  the  premises  thus 
mortgaged  by  him.  Bump  and  his  wife  never 
lived  on  the  premises  in  question,  and  she  did 
not  join  with  her  husband  in  the  execution  of 
the  mortgages.  Bump  bought  the  premises  in 
the  spring  of  1880,  which  then  consisted  of. 
about  a  half  acre  of  land;  and  he  owned  no 
other  real  estate  at  the  time  of  his  death,  or  at 
the  time  of  the  execution  of  the  mortgages. 
At  the  time  he  bought  the  premises,  his  family 
lived  in  a  house  at  Castleton,  near  the  mort- 
gaged premises,  which  he  rented,  and  where 
they  continued  to  live  until  his  death.  In  the 
spring  of  1880,  immediately  after  buying  the 
premises,  the  intestate  erected  the  two-story 
wood  building  now  standing  thereon.  The 
lower  story  was  then  finished  as  a  country 
store,  and  was  thereafter  occupied  as  such  by 
him.  In  the  winter  of  1888-84,  the  second 
story  of  the  building  was  finished,  and  its  ar- 
rangements adapted  to,  and  made  suitable  for, 
occupation  by  a  family.  In  January,  1884, 
upon  the  completion  of  the  second  story, 
Richard  Oleason  moved  into  it  as  a  tenant  un- 
der a  parol  contract  between  him  and  the  in- 
testate, by  which  he  was  to  pay  $50  a  year 
rent,  $4  to  be  paid  each  month  for  eleven 
months,  and  $6  for  the  twelfth  month.  And 
without  other  or  further  agreement  he  con- 
tinued to  occupy  it  with  his  family,  and  pay 
rent,  until  December  17, 1885.  The  building 
was  not  otherwise  occupied  during  the  lifetime 
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of  the  intestate,  except  the  room  first  finished 
upstairs  was  occupied  for  a  short  time  by  Mrs. 
Bump's  brother. 

It  fully  appears  from  the  master's  report, 
that,  at  the  date  of  the  execution  of  the  first 
mortgage,  the  building  on  the  premises  was 
used  oy  the  intestate  only  for  the  purposes  of 
a  country  store;  and  that  at  the  date  of  the  ex- 
ecution of  the  second  mortgage,  the  intestate 
was  using  the  lower  story  for  the  purposes  of 
a  country  store,  and  Gleason  was  in  possession 
of  the  second  story  as  a  tenant,  paying  rent  Un- 
der a  tenancy  which  had  ripened  into  a  tenancy 
from  year  to  year.  Hanehett  v.  Whitney,  2 
Aiken.  240;  Same  v.  Same,  1  Vt.  311;  Roe  v. 
Lees,  2  W.  Bl.  1173;  Den  v.  Drake,  4  N.  J.  L. 
528. 

The  premises  were  not  used  by  the  intestate 
as  a  homestead  in  his  lifetime.  The  master 
finds  that,  during  a  period  embracing  the  dates 
of  the  execution  of  both  of  the  mortgages  in 
suit,  the  intestate  had  an  intention  at  some  in- 
definite future  time,  when  circumstances 
should  be  favorable  to  his  doing  so,  to  occupy 
the  second  story  of  the  building,  with  his  fam- 
ily, as  their  home. 

It  is  contended  by  the  defendants  that  the 
intention  of  the  intestate  to  occupy  the  second 
story  of  the  building  on  the  premises  as  a  fam- 
ily home, at  some  indefinite  future  time, was  the 
keeping  of  the  premises  as  a  homestead,  with- 
in the  meaning  and  spirit  of  the  statute.  We 
think  this  contention  is  not  sound.  The  home- 
stead right  which  passes  to  and  vests  in  the 
widow  and  minor  children  of  the  head  of  the 
family  dying  intestate  is  defined  in  the  statute 
as  "a  dwelling-house,  outbuildings,  and  the 
land  used  in  connection  therewith,  not  exceed- 
ing $500  in  value,  and  used  or  kept  by  such 
housekeeper  or  head  of  family  as  a  home- 
stead." The  statute  requires  more  than  the 
naked  intention  of  the  head  of  the  family  to 
make  the  premises  his  family  home  at  some 
indefinite  future  time,  to  establish  a  homestead 
right.  One  of  two  conditions  is  essential  to 
the  existence  of  a  homestead  right  under  the 
statute :  There  must  be  either  an  actual  personal 
use,  by  the  head  of  the  family,  of  a  dwelling- 
house  and  lands  appurtenant,  as  a  family  home ; 
or  an  actual  keeping,  by  him,  of  the  same  for  a 
family  home  with  the  present  right  and  pur- 
pose of  so  using  it.  A  personal  use  is  not 
claimed  in  this  case,  and  the  facts  do  not  show 
a  keeping  of  the  premises  with  a  present  right 
and  purpose  of  using  them  as  a  family  home. 

To  give  the  construction  contended  for  to 
the  word  "kept"  would  be  adding  an  addi- 
tional ground  or  condition  to  the  statute  for 
acquiring  a  homestead,  and  establish  a  danger- 
ous precedent  in  this  class  of  cases;  as  the  in- 
tention of  the  head  of  the  family,  being  locked 
up  in  his  own  breast,  would  not  be  known  to 
or  readily  ascertainable  by  persons  dealing 
with  him.  Such  a  doctrine  would  be  produc- 
tive of  fraudulent  claims  to  homesteads  upon 
testimony-  that  would  be  difficult  to  meet,  and 
practically  disprovable. 

The  homestead  right  is  not  lost  by  a  tempo- 
rary removal,  with  an  intention  to  return  and 
make  the  premises  a  home  again,  when  ac- 
companied with  an  actual  keeping  for  that 
purpose;  but  when  the  premises  have  never 
been  used  or  kept  as  a  homestead  by  the  head 
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of  the  family,  he  can  acquire  no  right  to  a 
homestead  therein  by  a  mere  intention  to  uie 
them  as  such  at  some  indefinite  future  time. 

In  Spaulding  v.  Crane,  40  "Vt.  292,  Judge 
Wheeler,  in  speaking  for  the  court  upon  the 
question  of  the  effect  of  the  intention  of  the 
head  of  the  family  in  respect  to  a  homestead, 
say 8:  "It  would  seem  to  have  been  the  design 
of  this  statute  to  make  the  power  of  the  hus- 
band to  alienate  or  mortgage  without  the 
wife's  joining,  readily  ascertainable  by  finding 
whether  the  premises  were  occupied  by  him 
as  a  residence,  without  leaving  it  to  depend 
upon  his  intentions,  which  might  be  known 
only  to  himself,  and  about  which  his  expres- 
sions might  not  bind  or  stop  other  persons  with 
whom  questions  concerning  his  power  might 
arise." 

This  argument  applies  with  the  same  force 
to  the  statute  in  its  present  form  as  it  did  to 
the  statute  when  it  required  the  personal 
occupation  of  the  premises  in  all  cases  to  es- 
tablish the  homestead  right.  Nothing  short 
of  the  present  use  of  the  premises,  or  the  keep- 
ing of  them  for  that  purpose  with  a  present 
right  to  so  use  them,  will  give  to  them  the 
character  of  a  homestead,  so  as  to  cut  off  the 
right  of  the  owner  to  mortgage  them  without  his 
wife's  joining  in  the  mortgage.  Neither  of  these 
conditions  existed  in  this  case.  The  petition- 
ers' mortgages  are  therefore  considered  valid 
against  the  homestead  claim  set  up  by  the  de- 
fendants. 

The  defendants  insist  that  the  petitioners  are 
not  entitled  to  have  the  mortgages  foreclosed 
for  a;  sum  beyond  $800,  the  consideration 
named  in  the  mortgages:  (1)  because  it 
was  understood  that  the  intestate  should  have 
credit  on  the  mortgages  up  to  $800,  and  was 
not  to  exceed  that  sum;  (2)  because  the  con- 
sideration named  in  the  mortgages  in  law  lim- 
its the  security  to  that  sum. 

We  think  otherwise.  There  is  no  finding 
that  there  was  any  understanding  between  the 
intestate  and  the  mortgagees  that  the  mort- 
gages should  not  stand  as  security  for  future 
advances  or  future  indebtedness  beyond  the 
sum  of  $800,  in  case  the  indebtedness  should 
exceed  that  sum,  and  therefore  the  mortgages 
must  stand  as  security  according  to  the  con- 
tract mentioned  in  them.  The  conditions  of 
the  mortgages  are  sufficiently  definite  under 
our  system  of  registry.  They  show  a  certain 
and  definite  contract  between  the  parties  that 
the  mortgages  shall  stand  as  security  for  both 
present  ana  future  indebtedness  on  account  of 
goods  then  sold  and  delivered  by  the  mortga- 
gees to  the  intestate,  and  for  all  notes  and  re- 
newals thereof  then  owing,  or  which  the  in- 
testate might  thereafter  be  owing,  to  them  on 
account  of  their  future  dealings.  There  is  no 
difficulty  in  ascertaining  from  the  conditions 
the  amount  of  the  incumbrance  intended  to  be 
secured.  It  was  clearly  the  intent  of  the  par- 
ties that  the  mortgages  should  stand  as  secu- 
rity for  both  present  and  future  indebtedness 
of  the  classes  described;  and  although  the 
amount  is  not  limited,  they  must  stand,  be- 
tween the  parties  and  their  legal  representa- 
tives, for  the  full  amount  of  the  indebtedness 
contracted  by  the  intestate  upon  the  securitr 
of  the  mortgages,  which  the  master  finds  i* 
$916.08.   That  mortgages  may  be  given  to  se- 
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cure  future  advances  and  contingent  debts,  as 
well  as  debts  which  already  exist  and  are  cer- 
tain and  due,  has  long  been  well  settled. 
Mortgages  of  this  class,  like  mortgages  of  in- 
demnity and  mortgages  to  secure  against  offi- 
cial neglects,  must  necessarily  be  to  secure 
earns  indefinite  and  uncertain  in  amount  at 
the  time  the  mortgages  are  executed.  To  lim- 
it the  extent  of  the  incumbrance,  and  require 
it  to  appear  in  the  mortgage,  would  largely 
defeat  the  beneficial  effects  of  such  mortgages. 
The  law  does  not  require  it.  The  whole  cur- 
rent of  authority  is  opposed  to  it  1  Jones, 
Mort.  378;  McDanidt  v.  Colvin,  16  Vt.  800;  Ca- 
nard v.  Atlantic  Ins.  Co.  1  Pet.  886  [26  U.  S. 
bk.  7.  L.  ed.  189);  Shirras  v.  Caig,  7  Cranch, 
84  [11  U.  S.  bk.  8.  L.  ed.  3601;  Robinson  v.  Wil- 
liams, 22  N.  Y.  880. 

No  question  arises  in  this  case  as  to  the 
rights  of  subsequent  mortgagees  or  attach- 
ing creditors;  and  their  rights  under  such  a 
mortgage,  as  against  advances  made  by  the 
mortgagee  after  notice  of  a  subsequent  mort- 
gage or  attachment,  are  not  considered  here. 

It  is  a  well  settled  principle  that  the  real 
consideration  of  deeds  and  mortgages  may  be 
shown,  although  different  from  that  expressed 
in  the  instrument.  The  consideration  named 
in  the  instrument  is  never  conclusive.  It  is 
open  to  the  utmost  limit  of  inquiry.  Stevens 
v.  Griffith,  8  Vt.  448;  Wood  v.  Beach,  7  Vt.  522. 

The  consideration  named  in  a  mortgage  is 
not  determinative  of  the  amount  of  the  mort- 
gage; nor  is  it,  when  of  record,  notice  of  the 
amount  due  upon  it,  or  a  limitation  of  the 
amount  secured  thereby.  A  mortgage  given 
to  secure  the  sum  named  in  the  consideration 
clause  may  be  half  paid  a  week  after  it  is  exe- 
cuted, so  that  it  will  stand  as  security  for  only 
half  the  consideration  named ;  or  it  may  be  one 
of  long  standing,  with  a  large  accumulation  of 
interest  upon  it,  making  the  amount  due  up- 
on it  double  the  consideration  named  in  the 
mortgage,  so  that  it  would  stand  as  security 
for  double  the  consideration  named. 

In  a  mortgage  for  future  advances  the  sum 
or  amount  named  as  the  consideration  is  of  no 
moment,  as  the  mortgage  stands  as  security 
for  the  amount  of  the  liabilities  and  indebted- 
ness incurred  under  the  contract  set  forth  in 
the  condition,  whatever  the  sum  may  be.  It 
is  not  essential  even  that  any  amount  be  named 
in  the  consideration  clause  of  the  mortgage. 
This  point  was  distinctly  ruled  in  Robinson  v. 
Williams,  22  N.  Y.  880.  The  consideration 
named  in  the  mortgage  given  in  that  case  was 
$1,  and  it  was  given  to  the  Hollister  Bank  to  se- 
cure future  discounts  and  advances  by  the 
bank  to  the  mortgagor;  and  the  court  held 
that  a  mortgage  given  to  secure  future  ad- 
vances, the  limit  of  which  is  not  defined  there- 
in, is  good  for  the  amount  of  the  advances 
thus  made.  The  same  doctrine  is  sustained  in 
McKinster  v.  Babcock,  26  N.  Y.  878;  MtHer  v. 
Lockwood,  82  N.  Y.  298;  Shirras  v.  Caig,  7 
Cranch,  84  [11  U.  S.  bk.  8,  L.  ed.  260],  and  in 
many  other  cases. 

The  petitioners  are  entitled  to  a  decree  of 
foreclosure  against  all  the  defendants,  for  the 
amount  found  due  by  the  master. 

The  decree  of  the  Court  of  Chancery  is  affirmed, 
and  cause  remanded. 

VT. 


Uraniah  SMITH 
v. 

Michael  FITZGERALD. 

1.  In  an  action  of  trespass  on  the  free- 
hold, the  ad  damnum  in  the  writ  is  the 
"sum  in  demand,"  within  the  meaning 
of  the  statute  (Rev.  Laws,  §  821),  and 
determines  the  jurisdiction. 

2.  A  husband  may  sne  alone  or  jointly 
with  his  wife  in  trespass  for  injuries 
done  to  her  realty  during  coverture, 
where*  the  action  will  survive  to  either 
upon  the  death  of  the  other. 

8.  Parol  evidence  of  conversations  be- 
tween the  parties  previous  to  the  execu- 
tion of  a  deed  is  never  admissible,  in  a 
court  of  law,  to  contradict,  enlarge,  or 
abridge  the  operation  of  the  deed.  Nor 
are  the  acts  or  declarations  of  the  par- 
ties before  or  after  its  execution  admis- 
sible to  show  their  understanding  of  the 
deed. 

(Franklin  Decided  June  8, 1887 J 

TRESPASS  guars  clausum  f regit.  Heard  on 
a  referee's  report,  September  Term,  1886, 
Franklin  County,  Royce,  Ch.  J.,  presiding. 
Judgment  on  the  report  for  the  plaintiff.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Ballard  t»  Burleson,  for  defend- 
ant: 

The  county  court  did  not  have  jurisdiction. 
Rev.  Laws,  8  821. 

The  action  should  have  been  brought  by  the 
husband  and  wife  jointly. 

Hackett  v.  Hewitt,  57  Vt.  442;  1  Washb. 
Real  Prop.  279  ;  2  Kent,  Com.  181;  Eel. 
Cont.  82. 

In  all  cases  where  the  right  of  action  would 
survive  to  the  wife,  the  nusband  and  wife 
must  join  in  any  action  brought  tberefor. 

1  Pars.  Cont.  286;  1  Chitty,  PI.  74;  10  Pick. 
469;  Morse  v.  Earl,  18  Wend.  272;  Mitner  v. 
MUner,  2  T.  R.  681;  Ramsey  v.  George,  1  M. 
4  S.  176. 

Hubbell's  testimony  was  admissible. 

Rob.  Dig.  p.  272;  Davis  v.  Judge,  44  Vt.  500. 

The  wife  would  not  be  estopped  by  this  ac- 
tion. 

Wright  v.  Eaten,  24  Vt.  148;  Knapp  v.  Marl- 
boro, 81  Vt.  674  ;  52  Vt.  287;  57  Vt.  42. 

Messrs.  Charles  Soule,  and  Wilson  & 
Hall,  for  plaintiff: 

The  court  had  jurisdiction. 

DouNaday  v.  Marstin,  27  Vt.  488;  Montgom- 
ery v.  Edwards.Ab  Vt.  75;  Ladd  v.Hill.4  Vt.164. 

It  was  unnecessary  to  join  the  wife. 

1  Chitty,  PI.  74;  Bowen  v.  Amsden,  47  Vt. 
569;  Holton  v.  Whitney,  28  Vt.  448;  Allen  v. 
Kingsbury,  16  Pick.  285;  Clapp  v.  Stoughton, 
10  Pick.  469. 

This  objection  is  waived  by  the  reference. 

The  parol  evidence  was  not  admissible. 

Pingry  v.  Watkins,  17  Vt.  879;  Morse  v. 
Low,  44  Vt.  561;  Abbott  v.  Choate,  47  Vt.  58; 
Vermont  Cent.  R.  R.  Go.  v.  Hills,  28  Vt.  681. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 
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This  is  an  action  quart  dautumf regit,  for  cut- 
ting trees  on  land  of  which  the  plaintiff  and 
his  wife,  Laura,  were  in  possession  in  right  of 
the  wife,  who  held  the  same  under  a  warranty 
deed  from  her  father,  and  over  which  the 
plaintiff  exercised  such  control  and  manage- 
ment as  a  husband  may,  in  the  law,  exercise 
over  the  wife's  real  estate,  and  had  no  right  or 
estate  in  the  premises  except  such  as  a  hus- 
band acquires  by  marriage  in  the  real  estate  of 
his  wife.  The  wife  was  not  Joined  as  a  party 
plaintiff  in  the  writ.  It  is  inferable  from  the 
referee's  report  that  the  principal  question  be- 
fore him  was  whether  the  locut  in  quo  was 
within  the  limits  of  the  plaintiffs  wife's  lot. 
The  referee  finds  that  the  land  is  of  small 
value  except  for  wood  and  timber,  and  that 
the  trees  cut  and  taken  away  by  the  defend- 
ant stood  upon  the  land  of  the  plaintiff's  wife, 
and  were  of  the  value  of  $10.  This  was  the 
extent  of  the  plaintiffs  claim  for  actual  dam- 
ages; but  he  claimed  to  recover  exemplary 
damages  in  addition  thereto,  which  the  referee 
disallowed  for  the  reason  that  the  defendant 
cut  the  trees  to  assert  his  right,  as  he  believed, 
to  the  locut. 

The  defendant  in  this  court  relies  upon  three 
exceptions  which  he  filed  to  the  referee's  report 
in  the  court  below,  to  wit:  (1)  That  the 
county  court  had  no  original  jurisdiction  of 
the  action;  (2)  that  the  judgment  should  be 
rendered  for  the  defendant  upon  the  report,  be- 
cause of  the  nonjoinder  of  the  plaintiff's  wife 
as  a  party  plaintiff;  (8)  that  the  referee  com- 
mitted error  in  excluding  the  testimony  of 
Homer  E.  Hubbell. 

1.  The  action  was  brought  originally  to  the 
county  court,  and  the  declaration  charges  the 
defendant  with  entering  upon  the  plaintiff's 
land  with  force  and  arms,  and  cutting  and  car- 
rying away  certain  trees  standing  and  growing 
thereon,  and  with  other  wrongs,  and  concludes 
to  the  damage  of  the  plaintiff,  $800. 

The  county  court  had  original  jurisdiction 
of  the  action,  unless  it  is  within  the  jurisdiction 
of  a  justice  of  the  peace.  A  justice  of  the 
peace  has  jurisdiction  of  actions  of  trespass  on 
the  freehold  when  the  sum  in  demand  does 
not  exceed  $20.  Rev.  Laws,  g  821.  This  is 
the  limit  of  the  jurisdiction  of  a  justice  of  the 
peace  in  this  class  of  actions;  and  it  is  imma- 
terial whether  the  title  to  the  land  is  in  dis- 
pute or  not.  To  give  the  county  court  origi- 
nal jurisdiction,  the  sum  in  demand  must  ex- 
ceed $20.  So  the  determining  fact  is  the  sum 
in  demand  in  the  action.  What  constitutes  the 
sum  in  demand  in  an  action  of  trespass  on  the 
freehold  is  not  an  open  question  in  this  State. 
This  was  settled  by  the  opinion  of  the  court  in 
Montgomery  v.  Edwards,  45  Vt.  75,  which  was 
an  action  quart  elautum  /regit,  brought  origi- 
nally to  the  county  court  The  declaration 
charged  the  defendant  with  cutting  down  and 
carrying  away  trees  standing  and  growing  on 
the  plaintiff 's  land,  of  the  value  of  $15,  and  con- 
cluded to  the  damage  of  the  plaintiff,  $50.  The 
plaintiff  claimed  to  recover  treble  damages,  but 
did  not  declare  upon  the  statute  giving  treble 
damages,  and  therefore  could  not  recover  such 
damages  in  the  action.  The  plaintiff's  testi- 
mony tended  to  show  the  value  of  the  trees  cut 
to  be  from  $6  to  $8;  the  jury  found  their  value 
to  be  $5.25.    The  defendant  in  that  action 


claimed  that,  upon  the  proof,  the  county  court 
had  not  original  jurisdiction,  and  moved  to 
dismiss  the  action.  The  county  court  over- 
ruled the  motion,  and  the  defendant  excepted. 
The  supreme  court,  in  passing  upon  the  ques- 
tion, held  that  the  action  must  be  regarded  u 
an  ordinary  action  of  trespass  on  the  freehold, 
and  that  the  ad  damnum  in  the  writ  was  the 
sum  in  demand,  and  that,  as  the  ad  damnum  ex- 
ceeded $20,  the  county  court  had  original  ju- 
risdiction of  the  action.  Judge  Peck,  in  the 
opinion  of  the  court,  says:  "In  actions  of 
trespass  on  the  freehold,  and  actions  of  assault 
and.battery,  and  the  like,  the  ad  damnum  is 
the  writ  is  the  sum  in  demand,  determining 
thefj  urisdiction. "  The  learned  iudge  also  says, 
in  substance,  that  if  the  rule  of  good  faitb  be 
applied,  as  it  is  in  some  other  actions,  there 
was  no  error  in  the  decision  of  the  county 
court,  as  the  court  may  have  found  that  the 
plaintiff  in  good  faith  supposed  he  could  re- 
cover more  then  $20,  in  view  of  the  fact  that 
he  claimed  treble  damages.  The  case  cited 
and  the  case  at  bar  are  very  similar.  The  ad 
damnum  in  each  case  exceeds  $20.  In  neither 
was  the  value  of  the  trees  claimed  to  be  over 
$10.  In  one  the  plaintiff  claimed  to  recover 
treble  damages,  and  failed  in  that  claim;  in 
the  other  the  plaintiff  claimed  to  recover  ex 
emplary  damages,  and  failed  in  that  respect; 
ana  the  good  faith  of  the  plaintiffs  in  their  re- 
spective claims  was  not  questioned  in  either 
case. 

Upon  the  authority  of  the  case  cited,  it  must 
be  held  that  the  county  court  had  original  ju- 
risdiction of  the  case  at  bar. 

2.  The  next  question  to  be  considered  It 
whether  an  action  can  be  maintained  in  the 
name  of  the  husband  alone,  against  a  person, 
for  cutting  trees  upon  the  wife's  land  during 
the  coverture. 

As  we  have  no  statute  law  upon  this  subject, 
the  question  must  necessarily  be  determined 
upon  the  principles  and  authority  of  the  com- 
mon law.  The  common-law  rule  as  to  the 
joinder  of  husband  and  wife  in  actions  for 
damages  to  the  real  property  of  the  latter  dur- 
ing the  coverture  is  said  by  some  writers  to  be 
not  quite  clear.  The  rule,  however,  seems  to 
be  quite  uniform  in  the  elementary  books  and 
decisions  of  the  courts. 

In  1  Chltty's  Pleading,  6th  Am.  ed.  85, 
the  law  is  stated  as  follows :  "In  .real  action* 
for  the  recovery  of  the  land  of  the  wife,  and 
in  a  writ  of  waste  thereto,  the  husband  and 
wife  must  join.  But  when  the  action  is  mere- 
ly for  the  recovery  of  damages  to  the  land  or 
other  real  property  of  the  wife  during  the 
coverture,  *  *  *  the  husband  may  sue  alone, 
or  the  wife  may  be  joined,  her  interest  in  the 
land  being  stated  in  the  declaration." 

In  2  Waterman  on  Trespass,  §  987,  the 
rule  is  stated  as  follows:  "  At  common  law, 
where  the  action  is  merely  for  the  recovery  of 
damages  done  to  the  real  estate  of  the  wife 
during  coverture,  the  husband  may  sue  alone, 
or  his  wife  may  be  joined." 

In  Dicey  on  Parties  to  Actions,  412,  the  rule 
is  laid  down  as  follows :  '  'A  husband  may  sue 
either  alone  or  jointly  with  bis  wife,  for  all 
injuries  done  during  coverture  to  real  property 
of  which  the  husband  and  wife  are  seised,  or 
to  which  they  are  entitled  in  right  of  the  wife." 
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The  same  doctrine  is  asserted  in  2  Hill  lard 
on  Torts,  p.  502.  It  is  there  stated  that  an 
action  for  trespass  for  cutting  trees  on  land 
held  by  husband  and  wife  in  right  of  the  wife 
may  be  brought  by  the  husband  alone,  or  by 
the  husband  and  wife  jointly,  at  his  election. 

The  rule  thus  laid  down  seems  to  have  been 
followed  in  the  decisions  of  the  courts  where 
the  common  law  governs,  and  is  supported  by 
an  unbroken  line  of  authority.  2  Saund.  PI. 
81;  1  Rolle.  348;  2  Vent.  195;  Com.  Dig.  Baron 
A  Feme.  V,  W,  &  X;  2  Bac.  Abr.  Baron 
dt  Feme,  K;  Cro.  Car.  847;  1  W.  8aund.  291; 
8elwyn,  N.  P.  810;  Bidgood  v.  Way,  2  W. 
Black.  1286;  Weller  v.  Baker,  2  Wils.  482; 
Clapp  v.  Stoughton,  10  Pick.  468;  Allen  v. 
Kingsbury,  16  Pick.  285;  TaUmadge  v.  Gran- 
nie, 20  Conn.  296;  FairchM  v.  ChaeteUeux,  1  Pa. 
176;  8.  C.  8  Watts,  412. 

In  TaUmadge  v.  Grannie,  20  Conn.  298,  it 
was  held  that,  for  damages  of  a  permanent 
character  done  to  the  real  estate  of  the  wife 
during  coverture,  the  husband  may  sue  alone, 
or  the  wife  may  be  joined,  her  interest,  in  the 
latter  case,  being  stated  In  the  declaration. 

Alien  v.  Kingsbury,  16  Pick.  285,  was  an  ac- 
tion of  trespass  quare  elautum  fregit,  for  cutting 
trees  on  land  held  by  the  plaintiffs  in  right  of 
the  wife,  in  which  the  principal  question  was 
whether  the  locus  in  quo  was  included  within 
the  limits  of  the  wife's  lot.  It  was  objected 
that  the  wife  was  improperly  joined  as  plain- 
tiff, and  that  the  action  should  have  been 
brought  by  the  husband  alone.  The  court, 
Wilde,  J.,  held  that  the  case  fell  within  that 
class  of  cases  where  the  husband  may  sue 
alone,  or  join  with  his  wife,  at  his  election,  as 
held  In  Clapp  v.  8toughton,  10  Pick.  468.  This 
case  is  substantially  like  the  case  at  bar. 

The  principle  deduced  from  the  cases  cited, 
and  upon  which  the  decisions  are  based,  is 
that,  in  all  cases  for  injuries  done  to  the  wife's 
land  during  coverture,  when  the  right  of  ac- 
tion will  survive  to  the  wife  upon  the  death  of 
the  husband,  and  to  the  husband  upon  the 
death  of  the  wife,  the  husband  may  sue  alone, 
or  join  with  his  wife,  at  his  election:  and  that 
the  wife  must  be  joined  only  in  those  cases 
where  the  right  of  action  will  survive  to  the  wife 
alone,  and  not  to  the  husband;  such  as  actions 
to  recover  the  title  to  the  land,  and  actions 
brought  to  recover  for  the  waste  only. 

It  Is  well  settled  that  an  action  of  trespass 
for  injuries  committed  to  the  wife's  land  dur- 
ing the  coverture  will  survive  to  the  husband 
on  the  death  of  the  wife,  and  that,  if  the  wife 
survive,  any  action  for  a  tort  committed  to  her 
real  estate  during  the  coverture  will  survive  to 
her.  1  Chitty,  PI.  85.  It  must  therefore 
be  held  in  this  case  that  the  action  was 
properly  brought  in  the  name  of  the  husband 
alone. 

8.  The  plaintiff's  wife  and  defendant  de- 
rived the  title  to  their  respective  lots  through 
separate  claims  of  title  coming  down  from 
Patrick  Madden.  The  plaintiff's  wife's  lot 
was  conveyed  to  Ami  Wilson  by  Patrick  Mad- 
den and  wife,  by  deed,  November  20, 1852,  by 
the  following  description:  "  Beginning  at  the 
northeast  corner  of  the  farm  known  as  the 
Noah  Wilcox  farm,  now  owned  by  Sylvester 
Flynn;  thence  northerly  on  the  original  lot  line 
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to  the  southeast  corner  of  land  owned  by  Bet- 
sey Baker;  thence  westerly  on  the  southerly 
line  of  said  Baker  land  80  rods;  thence  south- 
erly, parallel  with  tbe  easterly  line,  to  the 
Flynn  farm;  thence  easterly  80  rods  to  the  place 
of  beginning,  being  40  rods." 

The  defendant's  lot  was  conveyed  to  Isaac 
T.  Parris  and  Patrick  Rowley  by  Patrick  Mad- 
den, by  deed  dated  October  26,  1867,  by  a  de- 
scription which  bounds  the  lot  on  the  east  side 
by  the  Ami  Wilson  lot. 

Shortly  after  the  deed  to  Wilson,  he  and 
Madden  built  a  division  fence  between  the 
lots,  not  intended  to  be  on  the  exact  line  be- 
tween the  lots,  but  running  in  a  zigzag  course 
through  the  woods  wherever  it  was  most  con- 
venient to  build  a  fence.  The  location  of  this 
fence  has  not  been  changed.  The  trees  in 
question  were  cut  west  of  this  zigzag  fence, 
but  within  the  limits  of  the  survey  of  theplain- 
tiff's  lot  as  described  in  the  deed  to  Wilson, 
and  subsequent  deeds  in  the  chain  of  title. 

It  is  fairly  inferable  from  the  referee's  re- 
port that  the  principal  question  in  dispute  be- 
fore the  referee  was  whether  the  trees  cut  were 
within  the  boundaries  of  the  land  deeded  to 
Wilson,  which  is  now  held  by  the  plaintiff's 
wife. 

The  defendant  offered  Homer  E.  Hubbell  as 
a  witness  upon  the  trial  to  show  that,  when  he 
wrote  thedeed  from  Patrick  Madden  and  wife 
to  Wilson,  the  parties  thereto  were  all  present, 
and  that  the  matters  were  talked  over  between 
them,  and  they  agreed  that  Wilson  had  pur- 
chased just  40  acres,  and  insisted  that  he 
should  put  into  the  deed  the  words  "being  40 
acres."  This  testimony  was  excluded  by  the 
referee,  and  the  defendant  insists  it  was  error. 
The  referee  does  not  state  for  what  purpose 
this  testimony  was  offered,  and  it  does  not  ap- 
pear from  the  record  clearly  what  the  purpose 
was.  Assuming,  however,  that  the  testimony 
was  offered  as  bearing  upon  the  amount  of 
land  which  was  intended  to  be  conveyed  from 
Madden  to  Wilson,  and  thus  affecting  the  lo- 
cation of  the  division  line, — as  may  perhaps 
be  fairly  inferred  from  the  report, — we  think 
the  testimony  was  properly  excluded. 

Oral  evidence  of  conversation  between  the 
parties  previous  to  the  execution  of  the  deed  is 
never  admissible,  in  a  court  of  law,  to  contra- 
dict, enlarge,  or  abridge  the  operation  of  the 
deed,  or  to  restrict  or  enlarge  its  legal  intend- 
ment. Nor  are  the  acts  or  declarations  of  the 
parties  before  or  after  its  execution  admissible 
to  show  their  understanding  of  the  deed.  The 
intention  of  the  parties  must  be  derived  from 
the  deed  itself,  and  the  deed  must  have  ef- 
fect to  convey  such  land  as  is  included  in  the 
description  as  shown  upon  its  face.  There  is 
no  ambiguity  in  the  description  of  the  prem- 
ises in  the  deed  to  Wilson  Itself,  and  if  there 
was,  oral  evidence  is  not  admissible  to  explain 
it.  It  is  not  claimed  that  there  is  any  latent 
ambiguity  which  calls  for  an  explanation  by 
parol.  Vermont  Cent.  R.  R.  Co.  v.  Hills,  28  Vt. 
681 ;  Pingry  v.  Watkine,  17  Vt.  879;  2  Saund. 
PI.  697;  Clifton  v.  Walmeeley,  5  T.  R.  564;  Rex 
v.  Varlo,  Cowp.  248. 

We  find  no  error  in  the  judgment  of  the  Court 
below,  and  the  same  is  affirmed. 
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STATE  of  Vermont 
L.  B.  GOSS. 

1.  When  an  express  agent  receives  by 

express  a  package,  marked  C.  O.  D.,  con- 
taining intoxicating  liquor,  and,  know- 
ing its  contents,  delivers  it  to  the  con- 
signee, collects  the  pay  therefor,  and 
transmits  it  to  the  consignor,  he  is  lia- 
ble to  conviction  under  an  indictment 
charging  him  with  the  illegal  sale  of 
such  liquor;  but  when,  in  such  case,  he 
does  not  know  the  contents  of  such 
package,  he  is  not  liable,  unless  he  had 
reason  to  believe  or  suspect  what  it  con- 
tained. 

2.  The  rule  is  the  same  where  the  agent 
delivered  the  liquor  to  a  ■tagedrfver, 

who  paid  for  it  with  money  furnished 
by  the  consignee,  where  it  did  not  ap- 
pear that  the  express  company  had  un- 
dertaken to  deliver  it  beyond  the  termi- 
nus of  its  own  transit;  or  that  the  stage- 
driver  was  an  express  carrier;  for  a  de- 
livery to  the  staged  river  was  a  delivery 
to  the  consignee. 

3.  An  express  company  is  not  bound  to 
transport  and  deliver  intoxicating  li- 
quor, if  thereby  it  would  incur  a  penal- 
ty. 

4.  Nor  is  such  company,  as  a  general 
thing,  bound  to  know  the  contents  of 

Kackages  offered  for  carriage;  nor  are 
s  agents  presumed  to  know. 

(Caledonia  Decided  June  21. 1887.) 

COMPLAINT  charging  the  respondent  with 
the  illegal  sale  of  intoxicating  liquor.  Ap- 
peal from  a  justice  court  to  the  county  court. 
Trial  by  jury,  June  Term,  1885,  Caledonia 
County;  Ross,  J.,  presiding.  Verdict,  guilty. 
Exceptions  sustained. 
The  case  appears  in  the  opinion. 

Mr.  L.  P.  Poland,  for  respondent: 
It  was  not  claimed  that  the  liquor  was  to  be 
used  or  disposed  of  in  violation  of  law.  If  the 
defendant  had  known  what  the  boxes  con- 
tained, he  violated  no  law;  indeed,  it  was  his 
legal  duty  to  deliver  them,  and  he  would  have 
subjected  himself  to  liability  if  he  had  refused. 
The  clear  intent  and  purpose  of  the  law  was 
to  prohibit  public  carriers  from  bringing  and 
delivering  intoxicating  liquors  to  persons,  to 
use  and  dispose  of  in  violation  of  law,  and  to 
leave  them  bound  to  their  common  and  legal 
duty  to  transport  and  deliver  for  all  other  peo- 

Ele.  The  express  agent  is  not  liable  unless  he 
as  knowledge  that  the  article  he  delivers  is  in- 
toxicating liquor.  Ignorance  of  the  law  is 
never  a  defense  against  a  criminal  act,  but 
ignorance  of  any  fact  that  is  an  essential  part 
of  the  criminal  act  is  always  an  excuse. 

Kreamer  v.  Slate,  Am.  Law  Reg.  (Aug.  1888) 
p.  517. 

Mr.  M.  Montgomery,  State' $  Attorney, 
and  Mr.  Ide,  for  the  State: 

The  respondent,  on  the  facts,  was  properly 
found  guilty. 

State  v.  O'NeU,  58  Vt.  140;  Riley  v.  Wheeler, 
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42  Vt.  582;  Miller  v.  Chuhman,  88  VL  583; 
Hodges  v.  Fox,  86  Vt.  81;  Houdlettev.  Tollman, 
14  Me.  400. 

Knowledge  is  not  a  necessary  element  of 
statutory  crime,  unless  the  statute,  in  express 
terms  or  by  necessary  implication,  makes  It  so. 

Rowell,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  complaint  in  one  count  for  selling, 
furnishing,  and  giving  away  intoxicating 
liquor  contrary  to  law. 

The  facts  are  these:  In  the  summer  of  1883, 
one  Pearson,  who  lived  at  East  Barnett,  or- 
dered some  lager  beer  from  Bellows  Falls,  to  be 
sent  to  him  by  express,  and  it  came  in  a  box 
directed  to  him,  and  marked  C.  O.  D.  The  re- 

rndent  was  station  agent,  and  also  agent  of 
express  company,  at  East  Barnett,  and  as 
such  express  agent  delivered  said  box  and  its 
contents  to  Pearson,  and  received  from  him 
the  designated  price  of  $1.75  for  transmission 
to  the  consignor.  The  respondent  had  no 
knowledge  of  what  the  box  contained ;  but  the 
State  claimed  that,  from  the  form  and  size  of 
the  box,  and  the  price  paid,  he  had  reason  to 
suspect  that  it  contained  lager  beer,  and  that  he 
could  have  found  out  by  opening  the  box 

In  March,  1884,  a  box  came  by  express  to 
East  Barnett  from  Manchester,  N.  H.t  marked 
C.  O.  D.,  and  directed  to  William  Lowell,  of 
South  Danville,  which  is  seven  or  eight  miles 
from  East  Barnett.  The  respondent,  as  ex- 
press agent,  delivered  this  box  to  one  Badger, 
the  driver  of  a  daily  stage  between  the  two 
places,  to  be  carried  to  Lowell;  and  Badger 
then,  or  in  a  day  or  two  after,  paid  the  re- 
spondent the  charges  thereon,  of  about  $8.50, 
with  money  furnished  him  by  Lowell  for  that 
purpose;  but  the  respondent  did  not  know 
whether  it  was  Lowell's  or  Badger's  money. 
Before  Badger  started  for  South  Danville  that 
day,  the  box  was  seized  by  an  officer,  and  he 
arrested  ;  and  on  opening  the  box  it  was  found 
to  contain  a  gallon  of  alcohol  in  a  jug.  There 
was  no  evidence  that  the  respondent  knew 
what  the  box  contained,  except  that  the  testi- 
mony tended  to  show  that  there  was  such  a 
perceptible  odor  of  liquor  emitted  from  it  that 
he  had  reason  to  suspect  that  it  contained 
liquor;  and  he  admitted  that  he  did  so  suspect. 

The  respondent  claimed,  and  requested  the 
court  to  charge,  that  as  he  was  an  express 
agent,  and  his  only  connection  with  the  matter 
was  in  that  capacity,  his  acts  were  not  in  vio- 
lation of  law,  unless  the  persona  to  whom  he 
delivered  the  boxes  obtained  the  beer  and  the 
alcohol  for  the  purpose  of  disposing  of  it  con- 
trary to  law;  and  that  if  he  knew  what  the 
boxes  contained  it  would  make  no  difference: 
that  he  could  not  in  any  event  be  made  liable 
unless  it  was  found  that  he  did  know  what  they 
contained;  that  delivering  them  to  the  persons 
named,  and  receiving  and  remitting  the  money 
to  the  consignors,  did  not  constitute  a  sale  by 
him  for  which  he  could  be  held  liable;  and  that 
delivering  the  box  to  Badger  was  only  a  de- 
livery to  another  carrier,  and  not  a  sale  or  a 
furnishing. 

The  court  ruled  that  it  was  immaterial 
whether  the  respondent  knew  what  the  boxes 
contained  or  not,  and  that,  upon  the  facts 
proved,— which  were  not  disputed,— the  re- 
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apondent  was  guilty  of  two  illegal  sales,  and 
eo  instructed  the  jury,  which  returned  a  ver- 
dict accordingly. 

It  is  undoubtedly  true,  as  contended,  that 
the  respondent  did  not  so  become  the  seller  of 
these  packages  as  to  make  him  civilly  liable  as 
«uch.  But  this  does  not  settle  the  question ; 
for  one  may  well  be  criminally  liable  in  re- 
apect  to  a  transaction  in  which  he  engages  as 
-agent,  although  he  is  not  civilly  liable. 

A  distinction  is  attempted  to  be  made  be- 
tween the  respondent's  relation  to  the  alcohol 
and  his  relation  to  the  beer;  but  none  exists, 
we  think.  It  does  not  appear  that  the  express 
-company  had  undertaken  to  deliver  the  alcohol 
beyond  the  terminus  of  its  own  transit  at  East 
Barnett;  nor  that,  according'to  the  rules  and 
usages  of  the  business,  it  was  its  duty  to!de- 
liver  the  package  to  thestagedriverfor  further 
transit;  nor  that  the  driver  was  an  express  car- 
rier, and  so  the  company  must  be  taken  to  have 
been  the  ultimate,  and  not  an  intermediate 
•carrier;  and  when  the  staged  river  came  with 
money  furnished  to  him  by  the  consignee  for 
that  purpose,  and  took  and  paid  for  the  pack- 
age, he  was  acting,  and  seems  to  have  been  re- 
garded as  acting,  for  and  in  behalf  of  the  con- 
signee; and  a  delivery  to  him,  in  the  circum- 
stances, was  a  delivery  to  the  consignee. 

Now,  applying  the  doctrine  of  State  v.  (yNeil, 
■68  Vt.  140, — which  seems  to  have  received  very 
.general  approval  everywhere, — here  were  cer- 
tainly two  illegal  sales  at  Barnett,  for  which 
the  consignors  might  legally  be  indicted  and 
•convicted.  But  when  the  packages  came  into 
the  hands  of  the  respondent,  no  crimes  had 
been  committed  by  anyone  in  respect  of  illegal 
■sales,  for  no  sales  had  then  been  made;  the 
transactions  thus  far  constituted  only  execu- 
tory contracts  of  sales  in  Bellows  Falls  and 
Manchester  respectively ;  the  completed  sales — 
the  things  that  constituted  the  offenses — re- 
mained to  be  perfected,  and  this  was  done  by 
the  respondent.  Thus  the  consignors  them- 
selves have  committed  no  crimes  by  way  of  il- 
legal sales,  except  by  the  hand  of  the  respon- 
dent, who,  having  done  the  essential  acts  that 
constitute  the  crimes,  is  responsible  on  general 
principles, unless  the  circumstances  shield  him. 

In  Commonwealth  v.  Whalen,  16  Gray,  25,  a 
wife  was  convicted  as  a  common  seller  on  proof 
that,  in  the  absence  of  her  husband,  she  had 
•delivered  and  taken  pay  for  liquors  that  he  had 
previously  bargained  and  sold.  The  court 
said  that  a  delivery  is  an  essential  part  of  a  sale; 
and  that  if  she  acted  as  the  agent  of  her  hus- 
band in  what  she  knew  to  be  Illegal  sales,  by 
making  delivery  in  his  absence,  it  was  such  a 
participation  in  the  misdemeanor  as  to  make 
her  responsible. 

But  do  the  circumstances  shield  the  respond- 
ent? He  says  they  do,  because  he  says  it  was 
his  duty  to  deliver  the  packages  as  he  did,  even 
though  he  had  known  their  contents,  and  that 
he  should  have  been  liable  had  he  not  delivered 
them ;  while,  on  the  other  hand,  it  is  said  that  he 
was  bound  to  know  their  contents  at  his  peril, 
and  that  his  want  of  knowledge  makes  no  dif- 
ference. 

Both  of  these  propositions  are  untenable. 
As  to  the  first,  although  express  companies  are 
•common  carriers,  and  liable  as  such,  yet  the 
law  neither  requires  nor  permits  them  to  do 
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illegal  acts ;  and  they  are  not  bound  to  transport 
and  deliver  intoxicating  liquor  or  other  com- 
modities, if  thereby  they  would  commit  an  of- 
fense or  incur  a  penalty.  They  cannot  be  al- 
lowed, any  more  than  other  people,  knowingly 
and  with  impunity  to  make  themselves  agents 
for  others  to  break  the  laws  of  the  State. 

As  to  the  other  proposition,  express  carriers 
are  not  bound,  as  a  general  thing,  to  know  the 
contents  of  packages  offered  to  them  for  car- 
riage. If  they  were,  it  would  follow  that  they 
might  refuse  to  carry  without  such  knowledge; 
ana  as  it  would  be  unreasonable  to  require  them 
to  accept  as  conclusive  the  word  of  the  shipper 
as  to  contents,  they  must  have  a  right  to  in- 
spect for  themselves,  as  a  condition  Of  carry- 
ing, which  would  occasion  great  inconvenience 
in  practice.  But  no  such  rights  exist,  as  a  gen- 
eral rule. 

This  precise  question  was  passed  upon  by 
the  Supreme  Court  of  the  United  States  in  the 
Nitro  Olycerine  Cote,  15  Wall.  524  [82  U.  8.  bk. 
21,  L.  ed.  206],  where  the  rule  is  laid  down 
thus:  "It  not,  then,  being  his  (the  carrier's) 
duty  to  know  the  contents  of  any  package  of- 
fered to  him  for  carriage,  when  there  are  no 
attendant  circumstances  awakening  his  sus- 
picion as  to  their  character,  there  can  be  no 
presumption  of  law  that  he  had  such  know- 
ledge in  any  particular  case  of  that  kind,  and 
he  cannot  accordingly  be  charged,  as  matter  of 
law,  with  notice  of  the  properties  and  charac- 
ter of  packages  thus  received." 

In  Crouch  v.  London  &  N.  W.  R.  Co.  14  C. 
B.  255,  it  is  said  that  the  proposition  that  a 
carrier  has  in  all  cases  a  right  to  be  informed 
as  to  the  contents  of  packages  brought  to  him, 
and  may  refuse  to  carry  them  if  the  informa- 
tion is  withheld,  has  not  a  shadow  of  authority 
to  sustain  it  except  a  dictum  of  Best,  Ch.  J.,  in 
Riley  v.  Home,  5  Bing.  217,  and  that,  in  its  gen- 
erality, it  cannot  stand  the  test  of  reasoning. 
But  this  case  recognizes  the  right  of  the  carrier 
to  refuse  to  receive  packages  offered  without 
being  made  acquainted  with  their  contents, 
when  there  is  good  ground  for  believing  that 
they  contain  anything  of  a  dangerous  charac- 
ter; and  it  is  said  in  the  Nitro-Q-lycerine  Com 
that  it  is  only  when  such  ground  exists,  arising 
from  the  appearance  of  the  package,  or  other 
circumstances  tending  to  excite  suspicion,  that 
the  carrier  is  authorized,  in  the  absence  of 
special  legislation  on  the  subject,  to  require 
knowledge  of  the  contents  of  the  packages  of- 
fered as  a  condition  of  receiving  them  for  car- 
riage. In  England,  railway  carriers  are  au- 
thorized by  statute  to  refuse  to  take  any  par- 
cel that  they  suspect  to  contain  goods  of  a  dan- 
gerous nature,  or  to  require  the  same  to  be 
opened  to  ascertain  the  fact. 

In  Brass  v.  Maitland,  6  E.  &  B.  471,  which 
holds  it  to  be  the  duty  of  the  shipper,  when  he 
offers  goods  of  a  dangerous  character  to  be 
carried,  to  give  notice  of  their  character,  the 
Chief  Justice  said:  "It  would  be  strange  to 
suppose  that  the  master  or  the  mate — having  no 
reason  to  suspect  that  goods  offered  for  gen- 
eral shipment  might  not  be  safely  stowed  away 
in  the  hold,— must  ask  every  shipper  the  con- 
tents of  every  package."  1  Smith,  Lead.  Cas. 
7th  Am.  ed.  889,  411. 

If,  then,  in  the  absence  of  suspicious  appear- 
ances or  circumstances,  an  express  carrier  is 
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neither  bound  to  know  nor  authorized  to  find 
out,  as  a  condition  of  receiving  it,  what  a  pack- 
age contains  that  is  offered  to  him  for  car- 
riage, it  would  be  strange  to  hold  him  guilty 
of  a  criminal  offense  because  of  the  character 
of  the  contents;  for  in  such  case  he  is  bound 
to  carry,  and  liable  if  he  does  not;  and  the  law 
will  not  compel  a  man  to  act,  and  then  punish 
him  for  acting.  Hence,  the  turning  point  of 
this  case  is,  whether  the  respondent  had  rea- 
son to  believe  or  suspect— for  it  appears  that 


he  did  not  know— that  these  packages  con 
tained  what  they  did.  If  he  did,  be  is  charged 
with  notice  of  their  contents,  and  is  guilty;  if 
he  did  not,  he  is  not  charged  with  such  notice, 
and  is  not  guilty;  and  as  the  evidence  tended 
to  show  he  did,  and  the  court  ruled  the  point 
immaterial,  the  case  must  go  back  for  a  new 
trial. 

Exceptions  sustained,  and  cause  remanded  for 
a  new  trial. 
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1887.  Smith  v.  Obsipee  Valley 

NEW  HAMPSHIRE. 
Supreme  Coukt. 


Rebecca  SMITH,  Admx, 

t>. 

0S8IPEE  VALLEY  TEN  CENT  SAVINGS 
BANK. 

OBSIPEE  VALLEY  TEN  CENT  SAVINGS 
BANK 

v. 

Rebecca  SMITH,  Admx.,  et  at. 

8  deposited  money  in  a  savings  bank  in 
tbe  name  of  his  daughter,  intending 
it  as  a  present  gift  to  her,  subject  to 
the  right  in  himself  and  his  wife  to  take 
the  income  during  their  lives.  The 
daughter  was  informed  of  the  arrange- 
ment, and  assented  to  it,  but  the  de- 
posit book  was  never  delivered  to 
her.  Held,  a  good  gilt  of  the  deposit, 
subject  to  the  life  interest  specified. 

(Carroll  Decided  March  11. 1887.) 

ON  report. 
The  first  action  is  assumpsit  for  a  deposit 
In  the  defendant  bank,  made  by  the  plaintiff's 
decedent,  James  Smith,  in  the  name  of  his 
daughter,  Huldah  F.  Smith,  now  Huldah  P. 
Emerson,  who  appears  as  defendant  in  inter- 
est claiming  the  fund.  The  second  suit  is  a 
bill  of  interpleader  to  determine  to  whom  the 
hank  shall  pay  the  deposit  Facts  found  by 
the  court  as  follows: 

In  1871  James  Smith  deposited  $450  in  the 
name  of  his  said  daughter  Huldah,  and  took  a 
deposit-book  in  her  name.  Other  deposits 
were  afterwards  made  to  the  same  account, 
and  he  withdrew  some  dividends,  leaving  the 
amount  of  the  account,  at  the  time  of  his  death 
in  1884,  $1,188.65.  He  never  made  any  state- 
ment or  declaration  to  the  bank,  oral  or  writ- 
ten, in  regard  to  the  deposit  or  his  intention, 
except  that  he  directed  it  to  be  placed  in  the 
name  of  Huldah  as  above. 

On  one  occasion,  before  the  marriage  of  Hul- 
dah, which  occurred  in  1874,  he  told  her  he 
had  made  the  deposit,  and  intended  it  for  her; 
that  he  should  take  the  income  while  he  lived, 
and  wanted  his  wife,  if  she  should  survive 
him,  to  have  the  Income  while  she  lived.  At 
the  same  time  he  showed  her  the  deposit- book, 
and  she  took  it,  and  saw  the  entries  and  de- 
posits in  her  name,  and  assented;  but  it  was 
not  delivered  to  her.  Since  the  death  of 
James,  his  widow,  the  administratrix,  has  had 
the  book,  and  has  drawn  the  dividends  upon 
an  order  given  to  the  bank  by  Huldah  for  that 

Surpose,  directing  them  to  retain  the  money 
eposited  for  her  by  her  father,  and  to  pay  the 
interest,  as  it  became  due,  to  her  mother.  I 
find  that  James  Smith  Intended  tbe  deposit  as 
a  gift  to  Huldah,  subject  to  his  taking  the  in- 
come while  he  lived,  and  to  his  wife's  taking 
it  for  her  life,  if  she  survived  him.  He  in- 
formed Huldah  of  the  gift,  and  she  accepted  it. 

In  1878  James  Bmith  executed  a  document 
m  the  form  of  a  will,  which  failed  for  want  of 
a  seal.  In  that  instrument  he  gave  to  his 
daughter  Huldah  $1,074.20,  "which  sum  I 
have  deposited  In  the  Ossipee  Valley  Ten  Cent 
».  H. 
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Savings  Bank,  In  her  name,"  that  sum  being 
in  fact  the  amount  of  the  deposit  at  the  time 
the  will  was  made.  This  document  was  of- 
fered as  evidence  that  no  gift  of  the  deposit 
had  been  made  to  Huldah ;  and  the  questions 
as  to  its  admissibility  and  legal  effect  were  re- 
served for  the  opinion  of  the  court.  Such  de- 
cree and  judgment  are  to  be  entered  in  the 
cases  as  the  court  may  order  on  the  foregoing 
facts. 

Messrs.  J.  Hokbs  and  E.  A.  Hibbard, 

for  Rebecca  Smith. 

Mr.  George  B.  French,  for  Huldah  F. 
Emerson: 

The  imperfectly-executed  paper,  purporting 
to  be  a  will,  was  not  competent  evidence. 

A  gift  accepted,  as  this  was,  is  complete  and 
Irrevocable,  and  the  donor  cannot  afterwards 
be  given  the  very  dangerous  power  of  creating 
evidence  contradicting  the  gift,  although  in 
this  case  the  evidence  did  not.  Prescribing 
any  particular  form  of  evidence  by  which  he 
could  nullify  his  act  would  not  make  the  evi- 
dence any  more  reliable,  or  less  perilous  and 
unjust;  it  would  simply  tax  the  ingenuity,  al- 
ways equal  to  the  required  demand. 

Peircev.  Burroughs,  58  N.  H.  802;  Kimball 
v.  Leland,  110  Mass.  825;  Scott  v.  Berkshire 
County  Sat.  Bank,  140  Mass.  157.  1  New  Eng. 
Rep.  221;  Howard  v.  Snelling,  82  Ga.  195;  Qui 
v.  Strozier,  82  Ga.  688;  Julian  v.  Reynolds,  8 
Ala.  680;  Strong  v.  Brewer,  17  Ala.  706;  New- 
man v.  Wilbourne,  1  Hill  (8.  C),  Ch.  10,  11; 
Snowden  v.  Pope,  Rice,  Eg.  (S.  C.)  174;  Cor- 
nett  v.  Fain,  83  Ga.  219;  Woodruff  v.  Cook,  25 
Barb.  505;  Hickt  v.  Forrest,  6  Ired.  Eq.  528; 
Cmean  v.  Tucker,  8  Ired.  L.  426;  High  v. 
Stainback,  1  Stew.  (Ala.)  24;  McKane  v.  Bon- 
ner, 1  Bailey  (8.  C),  118;  Marston  v.  Marston, 
21  N.  H.  513;  Smith  v.  Smith,  7  C.  &  P.  401; 
Sanborn  v.  Goodhue,  28  N.  H.  48.  56;  De  Cau- 
mont  v.  Bogert,  86  Hun,  882;  Kellogg  v.  Adams, 
51  Wis.  138;  Winchester  v.  Charter,  97  Mass. 
140;  Roberts  v.  Medbery,  182  Mass.  100;  Orover 
v.  Orover,  24  Pick.  261. 

The  gift  was  complete,  with  nothing  to  be 
done;  no  power  of  revocation  was  retained. 
The  enjoyment  of  the  income  of  the  gift,  not 
by  personal  possession  and  use,  but  by  receiv- 
ing the  same  from  the  bank,  was  not  adverse 
to  the  gift  of  the  principal.  It  is  a  mistake  to 
regard  the  book  as  the  property  given.  It  Is 
but  the  evidence  of  a  deposit;  and  a  gift  of 
the  book  would  transfer  only  an  equitable  title 
in  case  the  possessor  of  the  book  owned  the 
deposit.  When  the  bank  accepted  the  deposit 
in  the  name  of  this  claimant,  it  became  liable 
to  pay  the  amount  to  the  claimant  tbe  moment 
she,  as  the  third  person  interested,  knew  of  it 
and  assented. 

Blasdel  v.  Locke,  52  N.  H.  288;  Gerrish  v. 
New  Bedford  Inst,  for  Savings,  128  Mass.  159, 
168,  164;  Davis  v.  Ney,  125  Mass.  590;  Stone  v. 
Haekett,  12  Gray,  227;  Martin  v.  Funk,  75  N. 
Y.  184;  Perry,  Tr.  §8  148-145;  Howard  v. 
Windham  County  Sav.  Bank,  40  Vt.  597;  Bar- 
ker v.  Frye,  75  Me.  29;  Duncan  v.  Self,  1 
Murph.  (N.  C.)  466;  Minor  v.  Rogers,  16  Am. 
Rep.  69;  Camp's  App.  4  Am.  Rep.  89;  Gard- 
ner v.  Merritt,  82  Md.  78;  8  Am.  Rep.  115. 

These  cases  are  not  at  variance  with  cases 
where  a  power  of  revocation  was  retained,  or 
where  the  donor  was  not  informed  of  the  gift. 
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where  there  was  do  acceptance,  or  where  the 
intention  to  make  a  gift  is  not  found,  as  in  the 
following  cases: 

Taylor  v.  Henry,  48  Md.  550;  Burton  v. 
Bridgeport  Sav.  Bank,  52  Conn.  898;  Minor  v. 
Rogers,  40  Conn.  512. 

Bingham,  J.,  delivered  the  opinion  of  the 
court: 

If  A  places  money  for  B  in  a  bank,  taking  a 
deposit-book  for  it,  iu  his  name,  and  subse- 
quently notifies  him  of  the  credit  and  that  be 
intended  it  a  gift,  which  B  accepts,  does  this 
vest  the  title  m  him,  and  devest  A  of  all  title 
and  possession  of  it,  if  he  retains  the  deposit- 
book?  In  Blasdel  v.  Locke,  52  N.  H.  238,— a 
bill  in  equity,  by  the  administrator  of  the 
donor  against  the  bank  and  the  donee,  to  re-< 
cover  a  deposit,  on  similar  facts,  though  less 
favorable  to  the  defendants, — it  was  held  "that 
the  deposit  created  a  trust  in  the  bank  in  favor 
of  B,  and  that,  upon  information  of  what  had 
been  done  being  conveyed  by  A  to  B,  and  ac- 
cepted by  B,  her  title  to  the  money  became 
absolute,  although  there  was  no  delivery  of 
the  deposit-book.  The  failure  to  deliver  the 
deposit-book  did  not  make  the  transaction  an 
executory,  instead  of  an  executed,  trust  and 
perfected  gift. 

In  the  case  at  bar,  the  father  of  the  defend- 
ant Huldah  deposited  in  the  bank,  in  her 
name,  before  her  marriage,  the  money  in  con- 
troversy. He  made  no  declaration  to  the  bank, 
other  than  to  direct  the  deposit  in  his  daugh- 
ter's name  and  receive  the  deposit-book.  He 
intended,  however,  the  deposit  as  a  gift  to  her, 
subject  to  his  taking  the  income  while  he 
lived,  and  his  wife's  taking  it  for  her  life,  if 
she  survived  him.  He  afterwards  showed  the 
deposit-book  to  his  daughter,  she  saw  the  en- 
try, and  he  informed  her  of  the  gift,  and  she  ac- 
cepted it;  he  retaining  the  book  during  his  life 
to  enable  him  to  draw  the  income.  We  un- 
derstand the  case  to  find  that  the  father  in- 
tended, at  the  time  of  making  the  deposit,  to 
make  a  present  gift  to  his  daughter,  subject  to 
the  taking  of  the  income,  unless  the  evidence 
of  the  imperfectly-executed  will  was  in  law 
conclusive.  The  will  was  not  conclusive  evi- 
dence, even  if  competent,  on  the  question;  and 
the  case  stands  on  the  finding  of  the  court  on 
all  the  evidence,  including  the  will.  The  ad- 
ministratrix of  James  Smith,  the  father.claims 
that  the  transaction  was  in  the  nature  of  a  tes- 
tamentary disposition  of  the  property,  not  in 
accordance  with  the  Statute  of  Wills.  BarUett 
v.  Remington,  59  N.  H.  865.  There  is,  how- 
ever, a  marked  distinction  between  this  case 
and  that  of  Bartiett  v.  Remington.  In  that  case 
the  deposit  was  made  in  the  name  of  the  per- 
son making  it.  for  Sarah  Sturoct,  on  the  trust 
that  the  depositor  was  to  hold  the  title  and  the 
power  to  dispose  of  the  property  so  long 
as  she  lived,  and  then  what  was  left  was  to 
go  to  Sarah.  This  was  held  to  be  an  execu- 
tory trust,  not  an  executed  one.  In  this  case 
the  money  was  deposited  in  the  name  of  a  third 
party,  the  depositor  intending  to  make  a  pres- 
ent gift  of  it,  subject  to  the  taking  of  the  in- 
come. To  establish  a  valid  gift,  a  delivery  of 
the  subject  matter  to  the  donee  or  some  person 
for  him,  so  as  to  devest  the  title  and  possession 
of  the  donor,  must  be  shown;  and  the  inquiry 
822 


is  whether  a  valid  gift  in  prassenti  can  he  nude 
of  money,  subject  to  the  right  of  the  donor  to 
take  tne  income.  Such  a  gift,  we  think,  may 
be  made  by  a  proper  transfer  to  a  trustee;  and 
the  question  is  whether  the  facts  of  this  case 
present  such  a  transfer.  If  A  deposits  money 
in  B's  name,  without  his  knowledge,  intend- 
ing it  a  gift,  it  is  not  perfected,  as  the  assent  of 
both  parties  is  necessary.  Peirce  v.  Burroughs, 
58  N.  H.  802.  But  when  B  is  notified  of  the 
gift  and  accepts  it,  his  legal  title  to  the  money 
is  perfected;  and  if  not  paid  on  demand,  he 
may  maintain  his  action  at  law  to  recover  it 
A  could  have  no  action  for  the  money,  either 
at  law  or  in  equity,  as  all  title  and  right  of 
possession  have  passed  from  him.  Again,  if 
A  deposits  money  in  B's  name,  to  his  credit,  in- 
tending it  a  present  gift,  but  to  remain  in  the 
bank  during  the  lives  of  A  and  his  wife  and  that 
of  the  survivor,  subject  to  the  income  being 
taken  by  them,  the  bank  takes  the  money  on  the 
trust  to  hold  it  for  the  term,  pay  the  income  to 
A  and  wife,  or  the  survivor,  during  the  term, 
and,  at  the  close,  pay  the  principal  sum  to  B; 
and  when  B  is  notified  of  the  gift,  and  accepts 
it,  with  its  burdens  and  conditions,  a  tide  to  the 
principal  is  perfected  in  him,  subject  to  the 
equitable  right  of  A  and  wife  to  take  the  in- 
come. A's  title  and  possession,  and  all  right 
to  a  title,  or  the  possession  of  the  principal,  is 
as  entirely  devested  at  the  moment  of  the  ac- 
ceptance as  if  it  were  to  be  paid  by  the  bank 
to  B  on  demand.  It  is  an  executed,  perfected 
gift  as  to  A.  He  has  delivered  the  money  to 
the  bank;  his  dominion  and  power  to  revoke 
are  gone.  His  situation  is  not  dissimilar  to 
what  it  would  have  been  had  he  given  the 
money  accompanied  by  an  unqualified  deliv- 
ery to  B,  vesting  the  title  and  possession  in  him 
on  B's  undertaking  to  account  to  A  for  the  in- 
come he  might  receive  from  it  during  the  term; 
the  important  difference  being  that  the  pay- 
ment of  the  income  to  Smith  and  wife  is  se- 
cured and  made  through  a  trustee, — practi- 
cally, at  least,  the  safer  way. 

Just  what  it  is  necessary  to  do  to  pass  the  ti- 
tle to  money  through  the  intervention  of  a  sav- 
ings bank,  the  authorities  do  not  agree  in  the 
different  Stales,  and  often  in  the  same  State; 
and  it  would  be  a  difficult  task  to  reconcile 
them.  The  doctrine  of  Blatdel  v.  Locke,  supra, 
is  not  supported  in  all  of  its  positions  by  all  of 
the  authorities,  but  we  see  no  good  reason  for 
departing  from  it,  and  think  it  supports  the 
conclusions  to  which  we  have  arrived.  The 
following  authorities  discuss  the  questions  in- 
volved in  this  case:  Scott  v.  Berkshire  Co.  8*v. 
Bank,  140  Mass.  157. 165, 1  New  Eng.  Rep.  281; 
Davis  v.  Ney,  125  Mass.  590;  Oerrish  v.  2V<j» 
Bedford  Inst,  for  Savings,  128  Mass.  159;  Tur- 
ner v.  Estabrook,  129  Mass.  425;  Ids  v.  Fieri*, 
184  Mass.  260;  Eastman  v.  Woronoeo  Sav.  Bank, 
186  Mass.  208;  Sherman  v.  New  Bedford  Fist 
Cents  Sav.  Bank,  188  Mass.  581;  Nuttv.  Morse, 
142  Mass.  1,  2  New  Eng.  Rep.  248;  Curtis  t. 
Portland  Sav.  Bank,  77  Me.  151;  S.  C.  52  Am. 
Rep.  750;  Marston  v.  Marston,  64  N.  H.  146, 
2  New  Eng.  Rep.  865;  Robinson  v.  Ring,  72 
Me.  140;  S.  C.  89  Am.  Rep.  808;  Martin  v. 
Funk,  75  N.  Y.  184;  Young  v.  Young,  80  N. 
Y.  422;  Willis  v.  Smyth,  91  N.  Y.  297;  Ma** 
v.  Bailey,  95  N.  Y.  206;  Burton  v.  Bride 
Sav.  Bank,  52  Conn.  898;  S.  C.  52  Am. 
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602;  Minor  v.  Rogers,  40  Conn.  512;  Camp's 
App.  86  Conn.  88;  Gardner  v.  Merritt,  82 
Md.  78;  &  C.  8  Am.  Rep.  115;  Ray  v.  Simmons, 
11  R.  I.  266;  A  C.  28  Am.  Rep.  447;  Taylor  v. 
Henry,  48  Md.  550;  S.  C.  80  Am.  Rep.  486,489; 
Howard  v.  Windham  County  Sav.  Bank,  40 
"Vt.  597;  Jfcp«  v.  Burlington  Sav.  Bank,  56  Vt. 
284;  Marcy  v.  Amageen,  61  N.  H.  181. 

Decree  that  the  plaintiff  in  the  bill  of  inter- 
pleader pay  the  income  of  the  deposit  to  Mrt. 
Smith  during  her  life,  and,  at  her  death,  the  prin- 
cipal to  Huldah  F.  Emerson.  In  the  suit  at  law, 
judgment  for  the  defendant.  The  cost*  will  be 
adjusted  at  the  trial  term. 

Allen,  J.,  did  not  sit;  the  others  concurred. 


TOWN  OF  R1NDGE 

Daniel  H.  SARGENT. 

The  reasonableness  of  a  use  of  land 
which  obstructs  the  flow  of  surface 
water  over  it  is  determined  by  its  op- 
eration upon  the  interests  of  all  parties 
affected  by  it. 

(Cheshire  Decided  March  11,  1887.) 

CASE  reserved.   Decree  for  plaintiff. 
Bill  in  equity  to  restrain  the  defendant 
from  obstructing  the  free  and  natural  flow  of 
surface  water  from  the  plaintiff's  land  over 
and  across  the  defendant's  land.   Facts  found 
by  a  referee. 
The  case  is  stated  in  the  opinion. 
Meters.  Lane  &  Dole,  and  Batchelder 
A  Faulkner,  for  plaintiff: 

Counsel  cited  Bassett  v.  Salisbury  Mfg.  Co. 
28  N.  H.  488;  43  N.  H.  529;  Swett  v.  Cutts,  50 
N.  H.  489;  Webber  v.  Cage,  89  N.  H.  182;  2 
Story,  Eq.  Jur.  §§  925-928;  High,  Inj.  §  512. 

Mr.  Leonard  Wellington,  for  defend- 
ant: 

It  is  the  duty  of  the  town  to  take  care  of  its 
surface  water  by  providing  some  way  to  dis- 
pose of  it  without  injury  to  the  citizens  of  the 
town.  The  water  being  purely  surface  water, 
the  defendant  had  the  right  to  stop  its  flow 
upon  his  land. 

Running  water,  for  the  diversion  of  which 
an  action  will  lie,  must  be  a  really  definite,  nat- 
ural stream,  confined  in  a  well-defined  channel, 
and  not  mere  drainage  flowing  over  or  soaking 
through  the  soil. 

8  Kent,  Com.  489. 

Water  flowing  over  the  soil  is  governed  by 
the  same  rules  as  water  soaking  through  the 
pores  of  the  earth;  and  the  landowner,  where 
the  same  is  found,  has  the  right  to  dispose  of 
it,  to  obstruct  or  divert  it,  as  may  be  necessary 
in  the  reasonable  use  of  his  own  land,  without 
regard  to  the  injury  done  to  his  neighbors, 
caused  by  such  diversion  or  obstruction. 

Swett  v.  Cutts,  50  N.  H.  489. 

A  landowner  has  the  right  to  make  changes 
and  improvements  on  his  land  by  building  on 
it  or  raising  the  surface;  and  he  may  raise  an 
obstruction  to  prevent  surface  water  from  con- 
tinuing to  flow  over  his  land. 

Flagg  v.  Worcester,  13  Gray,  608;  10  Gray,  28. 

No  action  can  be  maintained  for  changing 

N.  H. 


the  course  or  obstructing  the  flow  of  mere  sur- 
face water. 

Dickinson  v.  Worcester,  7  Allen,  22. 

The  owner  of  land  may  lawfully  occupy  and 
improve  it  in  such  manner  as  either  preventing 
surface  water  which  accumulates  elsewhere 
from  coming  upon  it,  or  altering  the  course  of 
surface  water  which  has  accumulated  thereon, 
although  it  is  made  to  flow  upon  the  land  of 
another  to  his  injury. 

Cannon  v.  Hargadon,  10  Allen,  106;  Bates 
v.  Smith,  100  Mass.  181;  Ashley  v.Wolcott,  11 
Cush.  195;  Luther  v.  Winnisimmet  Co.  9  Cush. 
171;  Franklin  v.  Fisk,  18  Allen,  211. 

In  the  case  of  casual  and  intermittent  sur- 
face waters,  not  running  in  any  defined  chan- 
nel, but  spreading  over  the  surface  of  the  land, 
there  is  nothing  to  prevent  the  landowner  deal- 
ing with  them  as  he  pleases. 

Add.  Torts,  78  and  cases  cited. 

In  all  of  the  cases  above  cited,  no  question 
is  raised  as  to  any  rights  of  an  adjacent  land- 
owner; but,  Was  the  use  made  of  the  person's 
own  land  a  reasonable  and  proper  use  ?  and 
that  position  is  taken  by  the  court  in  case  of 
Bassett  v.  Salisbury  Mfg.  Co.  43  N.  H.  577, 
where  it  says  that  "every  interference  by  one 
landowner  with  the  natural  drainage  actually 
injurious  to  the  land  of  another  would  be  un- 
reasonable if  not  made  by  the  former  in  the 
reasonable  use  of  his  own  property." 

The  referee  finds  the  defendant  was  in  the 
reasonable  use  of  his  own  land  in  this  case,  and 
if  so,  he  could,  while  in  such  reasonable  use, 
dispose  of  the  surface  water  as  he  pleased. 
The  right  to  control  the  flow  of  surface  water 
or  regulate  it  cannot  be  enforced  by  one  adja- 
cent owner  against  another. 

It  seems  to  be  a  right  of  self-defense,  which 
the  owner  of  land  possesses,  consistent  with 
the  right  to  improve  and  cultivate  his  land  to 
the  full  enjoyment  thereof,  that  he  should  have 
the  power  of  disposing  of  such  surface  water 
as  he  may  see  fit. 

Rawttron  v.  Taylor,  11  Ezch.  880. 

The  water  is  caused  by  heavy  rains  or  the 
melting  of  snow;  so  that  for  only  a  small 
portion  of  the  year  is  there  any  water  at  all; 

?ret  if  the  defendant  has  no  means  of  protect- 
ng  himself,  he  would  be  deprived  of  the  full 
enjoyment  and  use  of  his  property  in  the  in- 
come and  improvements  he  otherwise  would 
have,  and  he  would  also  be  prevented  from 
making  valuable  and  lasting  improvements, 
and  thereby  end  all  enterprise  and  thrift. 
Whether  the  town  can  or  cannot  drain  its 
water  over  the  defendant's  land  easier  than 
elsewhere  can  make  no  difference  with  the  de- 
cision, as  the  defendant  is  not  obliged  to  find 
an  outlet  for  the  plaintiff's  surface  water  be- 
cause the  plaintiff  is  a  town.  The  defendant 
has  the  same  right  to  cause  the  water  to  flow 
back  or  keep  it  from  his  premises,  although  it 
may  come  from  the  highway. 

Bangor  v.  LansU,  51  Me.  521;  Ooodale  v. 
Tuttle,  29  N.  Y.  459;  50  Barb.  816;  Chatfield 
v.  Wilson,  28  Vt.  49;  81  N.  J.  L.  351;  Hoyt  v. 
City  of  Hudson,  27  Wis.  656. 

Carpenter,  J.,  delivered  the  opinion  of  the 
court: 

If  the  use  made  by  the  defendant  of  his  land 
in  obstructing  the  flow  of  the  surface  water 
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over  it  is  to  be  considered  by  itself,  independ- 
ent of  the  relation  of  his  land  to  surrounding 
lands,  and  without  regard  to  the  injury  or  in- 
convenience which  the  obstruction  may  cause 
to  others,  the  referee  finds  that  the  defendant's 
use  of  his  land  is  reasonable;  but  if  such  rea- 
sonable use  is  to  be  determined,  not  solely  in 
view  of  the  defendant's  interest,  but  in  view  of 
the  convenience  of  surrounding  landowners, 
he  finds  that  the  defendant's  use  of  his  land, 
by  which  the  surface  water  is  made  to  set  back 
upon,  overflow,  and  prevent  the  drainage  of 
the  plaintiff's  land,  is  unreasonable.  U  the 
use  was  reasonable,  there  is  to  be  a  decree  for 
the  defendant;  if  unreasonable,  for  the  plain- 
tiff. 

The  owner  of  the  soil  may  put  it  and  the 
water  falling,  resting,  or  flowing  upon  it  or 
percolating  through  it,  to  any  use  he  pleases 
that  is  not  injurious  to  another.  In  such  case 
the  question  of  the  reasonableness  of  the  use 
does  not  arise.  Reasonableness  or  unreason- 
ableness, in  a  legal  sense,  cannot  be  predicated 
of  a  use  by  which  the  rights,  interest,  and  con- 
venience of  no  one  butthe  party  exercising  it  are 
affected.  A  use  is  reasonable  which  does  not 
unreasonably  prejudice  the  rights  of  others. 
In  determining  the  question  of  reasonableness 
the  effect  of  the  use  upon  the  interests  of  both 

Knies,  the  benefits  derived  from  it  by  one,  the 
Jury  caused  to  it  by  the  other,  and  all  the  cir- 
cumstances affecting  either  of  them,  are  to  be 
considered.  Bauett  v.  Salisbury  Mfg.  Co.  48 
N.  H.  569;  Hayes  v.  Waldron,  44  N.  H.  680, 
584,  586;  8mtt  v.  Cutts,  50  N.  H.  489,  446; 
Thompson  v.  Androscoggin  R.  I.  Co.  58  N.  H. 
108.  Ill ;  St.  Helen's  Smelting  Co.  v.  Tipping,  11 
H.  L.  Cas.  642. 
Decree  for  the  plaintiff. 
Bingham,  J.,  did  not  sit ;  the  others  con- 
curred. 


John  G.  8TICKNEY  el  al. 
v. 

TOWN  OF  ORFORD. 

1.  A  school  district  is  bound  by  the  lo- 
cation of  a  schoolbouse  made,  upon 
appeal,  by  the  county  commissioners. 

2.  A  tax  assessed,  upon  the  vote  of  a 
school  district,  for  the  erection  of  a 
schoolbouse  on  a  lot  other  than  the 
one  lawfully  designated  by  the  county 
commissioners  on  appeal,  is  not  legal, 
and  will  be  abated  on  petition  of  tax- 
payers of  the  district. 

(Grafton  Decided  March  11,  1887.) 

ON  report.    Tax  abated. 
Appeal  from  the  refusal  of  the  selectmen 
of  Orford  to  abate  a  tax  assessed  to  each 
of  the  plaintiffs,  in  School  District  No.  6,  for 
the  purpose  of  building  a  schoolhouse.  Facts 
found  by  the  court.   The  appeal  is  resisted  by 
other  taxpayers  in  the  district. 
The  case  is  stated  in  the  opinion. 
Meter*.  Chapman  4k  Lang*  and  Shirley 
IB  Stone,  for  plaintiffs: 

The  proceedings  of  the  commissioners  lo- 
cating the  site  of  the  school  building  were  in 
824 


due  form  of  law,  upon  full  notice,  and  an  ap- 
pearance, in  person  or  by  counsel,  of  all  parties 
interested,  who  were  fully  heard  upon  all 
questions  of  law  and  fact. 

The  judgment  was  not  only  that  of  a  court 
of  competent  jurisdiction,  but  was,  in  effect 
and  in  legal  essence,  a  judgment  in  rem.  Such 
a  judgment  is  a  judgment  and  an  end  of  the 
whole  matter. 

Lane  v.  Morrill,  51  N.  H.  428;  Barney  v. 
Leeds,  54  N.  H.  184. 

No  mob  or  school  meeting  can  annul  such  a 
judgment,  or  take  an  appeal  from  it  to  them- 
selves, which  will  have  this  effect 

Fnrnum't  Petition,  51  N.  H.  876-886;  Bel- 
brook  v.  Faulkner,  55  N.  H.  815. 

When  a  court  is  constituted  to  adjudicate 
matters,  it  is  unnecessary  to  recite  that  it  is  not 
a  court  of  conciliation,  or  that  its  decision  is 
binding.  One  of  the  inherent  powers  of  a 
court  is  to  bind  the  parties  by  its*  decision. 
The  power  can  only  be  taken  away  by  express 
words,  or  by  an  irresistible  implication.  The 
Act  of  June  14,  1871  (1  Seas.  Laws.  p.  514). 
and  the  Act  of  July  8. 1872  (2  Seas.  Laws,  pp. 
21,  22),  simply  provide  that  the  jurisdiction  of 
the  commissioners  under  the  Foundation  Act 
shall  extend  to  the  common-school  system, 
and  for  the  compulsory  purchase  of  school- 
house  sites. 

The  votes  and  acts  of  which  we  complain 
were  ultra  viret,  and  Incapable  of  ratification. 

School  District  No.  7  v.  Currier,  45  N.  H.  578. 

The  votes  at  the  meetings  of  January  14. 
1882,  and  January  27, 1888,  are  not  competent 
evidence  of  ratification,  even  if  these  acts 
could  be  lawfully  ratified.  "No  committee 
shall  have  power  to  bind  the  district  beyond 
the  amount  of  money  voted  by  the  district; 
and  the  district  shall  not  be  bound  by  any 
act,— as  a  ratification  of  the  doings  of  inch 
committee  beyond  their  authority, — unless  by 
express  vote  of  the  district  at  a  meeting  called 
for  that  purpose." 

Gen.  Laws,  chap.  88.S  8. 

Messrs.  Bingham,  Mitchells,  4b  Back* 
ellor,  and  J.  H.  Watson,  for  defendant 

Allen,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiffs  seek  the  abatement  of  taxes 
claimed  to  be  assessed  upon  illegal  votes  of 
School  District  No.  6,  In  Orford.   At  an  ad- 

Journed  meeting  of  the  district,  April  7, 1880, 
t  was  "  voted  to  build  a  new  schoolhouse,  and 
locate  the  same;  to  raise  $850;  sell  the  old 
schoolhouse;  and  that  Capt  Brown  be  an  agent 
to  take  the  deed  of  the  land,  and  have  it  put 
upon  record."  The  vote  does  not  show  where 
the  schoolhouse  was  to  be  located,  any  further 
than  that  there  was  an  article  in  the  warrant 
for  the  meeting,  "  to  see  if  the  district  will 
vote  to  build  a  new  schoolhouse,  and  purchase 
land  upon  which  to  locate  the  same,  at  the 
corners  where  the  highway  passing  the  Ames 
House  intersects  with  the  highway  from  the 
river  road  to  Indian  Pond."  The  minority  of 
the  voters,  to  the  number  of  fourteen,  under 
standing  the  location  was  changed  by  the  vote, 
and  being  aggrieved  thereat  in  accordance 
with  the  statute,  applied  to  the  county  com- 
missioners to  determine  the  location,  which 
that  board  did,  deciding  August  11,  1880,  that 
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the  best  interests  of  the  district  required  the 
schoolhouse  to  be  located  on  the  old  site. 

September  14, 1880,  in  accordance  with  the 
commissioners'  decision,  the  district  voted  to 
rescind  its  action  of  April  7,  and  voted  to 
raise  $50  to  pay  the  commissioners'  fees  and 
repair  the  schoolhouse.  Whether  a  tax  for  the 
$50  was  ever  assessed,  or  whether  any  part  of 
it  was  laid  out  in  repairing  the  schoolhouse, 
does  not  appear.  June  4,  1881,  it  was  voted 
by  the  district  to  purchase  a  lot  for  a  school- 
house,  in  another  place,  and  to  build  a  school- 
house  there,  and  to  raise  $800  for  the  purpose. 
It  was  also  voted  to  tear  down  the  old  school- 
house,  and  use  the  materials  in  building  the 
new  one,  and  a  committee  was  chosen  to  carry 
Into  effect  these  votes.  September  22,  1881,  it 
was  formally  voted  by  the  district  to  discon- 
tinue the  location  made  by  the  county  commis- 
sioners, and  to  locate  the  schoolhouse  upon  the 
lot  designated  in  the  vote  of  June  4,  and  to 
ratify  and  confirm  the  votes  of  the  meeting 
held  upon  that  day. 

A  schoolhouse  having  been  built  upon  the 
new  location,  and  burned  before  it  was  used 
for  school  purposes,  at  a  meeting  of  the  dis- 
trict, January  14,  1882,  it  was  voted  to  apply 
the  insurance  money  due  the  district  in  pay- 
ment of  the  expense  of  building  the  school- 
house  that  had  been  destroyed,  and  to  raise 
"$400  for  building  a  schoolhouse  upon  the  same 
site;  and,  the  house  having  been  erected,  Jan- 
uary 27,  1888,  it  was  voted  to  raise  $15  for  a 
store  and  pipe  for  the  schoolhouse,  and  $20 
for  fencing  the  lot.  It  was  under  the  votes  of 
June  4,  1881,  January  14,  1882,  and  January 
27,  1888,  that  the  taxes  complained  of, 
amounting  to  $785,  were  assessed.  The  vote 
of  the  district  to  build  a  schoolhouse  upon  a 
different  lot  from  that  designated  by  the  com- 
missioners as  a  location  was  something  less 
than  a  year  after  that  location;  and  the  vote  of 
the  district  formally  locating  the  schoolhouse 
upon  the  different  lot  was  a  little  more  than  a 
year  after  the  commissioners'  location.  The 
question  is  made,  whether  the  location  by  the 
commissioners,  made  in  accordance  with  the 
statute,  after  legal  notice  and  hearing,  is  bind- 
ing and  conclusive  upon  the  district  for  a  pe- 
riod extending  beyond  the  time  when  the  dis- 
trict attempted  to  locate  its  schoolhouse  else- 
where. 

By  Gen.  Laws,  chap.  48,  g  6,  it  Is  provided 
that  "the  decision  of  the  selectmen,  fence- 
viewers,  school  committee,  and  other  commit- 
tees and  town  officers,  shall  be  binding  and 
conclusive  upon  all  parties  for  the  term  of  five 
years,  unless  an  appeal  shall  be  prosecuted 
therefrom  in  cases  allowed  by  law."  Subse- 
quent to  the  enactment  of  this  statute,  which 
first  appeared  in  the  General  Statutes  of  1867, 
chap.  288,  %  6,  it  was  enacted  in  1871  (Laws 
1871,  chap.  4,  §  1;  Gen.  Laws,  chap.  88,  §§  6, 
7)  that,  "if  any  ten  or  more  voters  of  a  school 
district  are  aggrieved  by  the  location  of  any 
schoolhouse  by  the  district  or  its  committee,  or 
by  the  superintending  school  committee,  upon 
proceedings  before  them  for  that  purpose,  they 
may  apply  by  petition  to  the  county  commis- 
sioners, who  shall  hear  and  determine  the  lo- 
cation thereof."  No  provision  was  made  in 
.this  statute  for  any  appeal  from  the  commis- 
sioners, nor  was  it  provided  in  terms  that  their 
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decision  should  be  binding  and  conclusive  up- 
on the  district  for  any  period  of  time. 

Ordinarily,  from  the  nature  of  judgments, 
the  decision  of  an  appellate  tribunal  must  have 
as  great  force,  at  least,  as  the  judgment  of  the 
inferior  tribunal  upon  the  same  matter  would 
have  had  if  bo  appeal  had  been  taken.  In  the 
absence  of  any  statute  provision  to  the  con- 
trary, no  reason  appears  why  the  judgment  of 
the  county  commissioners  locating  the  school- 
house  in  School  District  No.  6,  in  Orford,  was 
not  as  binding  and  conclusive  upon  the  dis- 
trict, and  for  as  long  a  period  of  time,  as  the  lo- 
cation by  the  district  would  have  been  if  no  ap- 
peal had  been  prosecuted.  The  law  of  1871  was 
designed  as  a  remedy  for  the  minority  against 
the  hardship  of  an  unjust  location  of  the  school- 
house  by  a  majority  of  the  district.  The  rem- 
edy by  appeal  would  be  futile,  unless  the  com- 
missioners' decision  were  binding  upon  the 
district  for  at  least  some  reasonable  period 
of  time.  If  the  school  district,  on  an  appeal 
from  Its  location  to  a  tribunal  created  for  the 

fmrpose  of  correcting  an  erroneous  or  unjust 
ocation,  could  be  permitted  to  disregard  the 
judgment  of  that  tribunal,  and  Immediately 
vote  a  new  and  different  location,  the  law  in- 
tended as  a  remedy  for  error  and  injustice,  and 
the  pacification  of  neighborhood  quarrels, 
would  defeat  its  own  ends,  and  all  proceed- 
ings under  it  would  be  idle  farces  ending  in 
increased  bitterness  of  disputes,  the  disruptur- 
lng  of  common  interests,  and  an  increase  of 
vexatious  litigation.  A  construction  of  the 
statute  leading  to  such  unfortunate  and  absurd 
results  is  evidence  of  a  contrary  legislative  in- 
tention. That  intention  could  not  have  been 
to  provide  a  remedy,  and,  at  the  same  time, 
make  the  procedure  for  obtaining  it  worse 
than  useless.  Holbrook  v.  Faulkner,  55  N.  H. 
811,  815,  816. 

In  the  ascertainment  of  the  intention  of  the 
Legislature,— which  is  the  true  construction 
of  the  statute,— the  law  making  final  and  con- 
clusive, for  five  years,  the  location  of  a  school- 
house  by  "the  school  committee  and  other 
committees,"  when  no  appeal  Is  taken,  and 
other  existing  laws  upon  the  subject,  must  be 
considered  with  it.  An  appeal  from  the  dis- 
trict's location  to  the  school  committee  of  the 
town  is  allowed  on  the  application  of  three  or 
more  aggrieved  voters  of  the  district  (Gen. 
Laws,  chap.  88,  §  4);  and  the  decision  of  that 
officer  is  made  conclusive  for  five  years,  unless 
appealed  from.  The  Legislature,  in  providing 
for  an  appeal  to  the  county  commissioners 
from  the  school  district,  on  the  application  of 
a  large  number  of  persons,  could  not  have  in- 
tended a  result  less  conclusive,  or  binding  for 
a  less  period  of  time.  That  the  Legislature  in- 
tended and  understood  that  the  school  district 
would  be  bound  by  the  location  of  the  com- 
missioners is  manifest  from  the  statute  enacted 
the  same  year  (Laws  1871,  chap.  41,  §1;  Gen. 
Laws,  chap.  88,  §  11)  providing,  in  case  of  re- 
fusal by  the  district  to  purchase  or  procure  the 
land  designated  by  the  commissioners  for  a 
schoolhouse  lot,  that  the  selectmen  of  the  town 
might  appraise  the  land.  And,  by  a  previously- 
existing  statute  (Gen.  Laws,  chap.  88,  §  14),  if 
the  district  refused  to  build  a  schoolhouse  up- 
on the  lot  so  designated,  the  selectmen  might 
procure  it  to  be  built,  and  assess  a  tax  upon 
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the  district  for  the  expense.  If  the  school  dis- 
trict was  permitted  to  abrogate  or  discontinue 
a  location  made  by  the  commissioners, — which 
would  be  a  refusal  to  procure  the  land  desig- 
nated and  to  build  a  schoolhouse  upon  it,— 
it  could  nullify  the  statutes  designed  to 
compel  the  purchase  of  the  land  located  for  a 
lot  by  the  commissioners,  and  the  building 
upon  it  of  a  schoolhouse.  Holbrook  v.  Faulk- 
ner, 55  N.  H.  816. 

After  the  location  of  the  schoolhouse  by  the 
county  commissioners  in  August,  1880,  made 
after  legal  notice  and  heariDg,  the  school  dis- 
trict could  not  lawfully  discontinue  that  loca- 
tion and  make  a  different  one,  at  the  time  it 
was  attempted  to  be  done.  And  the  assessment 
of  a  tax  for  purchasing  the  lot  located  else- 
where, and  building  schoolhouses  upon  it,  can- 
not bind  the  plaintiffs.  Money  raised  for  the 
erection  of  a  schoolhouse  upon  a  lot  other  than 
the  one  legally  designated  upon  a  proper  ap- 
peal from  the  action  of  the  district  is  deemed 
to  be  raised  for  an  illegal  purpose.  Marble  v. 
McKenney.  60  Me.  882;  Outtin  v.  School  District 
No.  5,  10  Gray,  85;  Cooley,  Tax.  258.  254. 

Taxes  abated. 

Smith  and  Bingham,  J  J.,  did  not  sit;  the 
others  concurred. 


Calvin  B.  PERRY  et  at. 
v. 

TOWN  OP  FITZWILLIAM. 

1.  The  equalizing  tax  required  by  Laws 
1885,  chap.  48,  $2,  could  be  levied  at 
the  annual  assessment  of  1886. 

2.  A  petition  by  taxpayers,  alleging 
that  the  school-district  property  was 
appraised.under  the  provisions  of  Laws 
1885,  chap-  48,  at  "more  than  double 

its  value  in  cash,  whereby  the  town  has 
been  made  to  assume  a  burden  which 
by  law  should  not  be  borne,  to  the  great 
injustice  of  the  taxpayers,"  does  not 
state  a  case  entitling  them  to  relief. 

8.  Considering  the  confusion  into  which 
the  affairs  of  the  town  would  be  thrown 
by  a  reappraisal  and  reassessment,  un- 
reasonable delay  in  filing  a  petition 
for  relief  from  an  excessive  appraisal 
may  be  strong,  if  not  conclusive,  evi- 
dence that  the  assessors'  mistakes  are 
waived. 


(Cheehir 


-Decided  March  U,  1887.) 


ON  report.  Case  discharged. 
Petition  by  Calvin  B.  Perry  and  one  hun- 
dred and  fifteen  others,  citizens  and  taxpay- 
ers of  the  town  of  Fitzwilliam,  alleging  that  it 
was  the  duty  of  the  selectmen  in  office  March 
1,  1886,  to  appraise  the  schoolhouses  and  other 
property  of  the  several  school  districts;  that 
they  neglected  to  perform  that  duty;  that  the 
selectmen  elected  March  9,  1886,  appraised 
said  property  at  "more  than  double  its  value  in 
cash,  whereby  the  town  has  been  made  to  as- 
sume a  burden  which  by  law  should  not  be 
borne,  to  the  great  injustice  of  the  taxpayers," 
and  praying  the  court  to  order  a  new  appraisal 
of  said  property  by  the  county  commissioners, 


or  some  other  legally  constituted  board,  at  its 
actual  value;  or  that  the  court  investigate  and 
determine  the  value  of  said  property  in  such 
manner  as  may  be  just  and  equitable  to  the 
taxpayers  and  citizens  of  the  town;  and  that 
such  decree  be  made  as  will  remit  to  the  tax- 
payers their  just  proportion ,  etc.  The  defend- 
ant demurred. 

Messrs.  Batchelder  &  Faulkner,  for 
defendant. 

Mr.  D.  H.  Woodward,  for  petitioners. 

Smith,  «/.,  delivered  the  opinion  of  the 
court: 

The  equalizing  tax  required  by  Laws  1885, 
chap.  48,  §  2,  could  be  levied  at  the  annual  as- 
sessment of  1886.  This  provision  implies  that 
the  appraisal  might  be  made  by  the  board 
making  the  assessment.  It  is  not  necessary  to 
inquire  whether  It  could  have  been  made  by 
their  predecessors. 

The  petition  does  not  state  a  case  entitling 
the  petitioners  to  relief.  It  alleges  that,  in 
consequence  of  the  excessive  appraisal  of  the 
property  of  the  several  school  districts,  the 
"town  has  been  made  to  assume  a  burden 
which  by  law  should  not  be  borne,  to  the 
great  injustice  of  the  taxpayers,"  etc.  The 
town,  as  a  corporation,  has  not  been  damnified 
by  the  appraisal  and  assessment.  It  has 
neither  paid  nor  received  anything;  or,  if  the 
assessment  and  remission  can  be  considered  as 
the  receipt  and  payment  of  money,  the  amount 
remitted  to  the  taxpayers  being  the  same  as 
the  amount  assessed,  it  has  not  suffered  by  the 
excessive  appraisal.  Nor  is  it  true  that  all 
the  taxpayers  have  suffered  injustice.  As  the 
amount  assessed  and  remitted  to  the  taxpayers 
was  in  excess  of  the  correct  amount,  and  as 
the  excess  of  the  remission  was  not  in  the  same 
proportion  in  all  parts  of  the  town  district,  the 
effect  is  that  some  of  the  taxpayers  are  required 
to  pay  more,  and  some  less,  than  their  respec- 
tive shares. 

It  is  not  alleged  that  the  petitioners  werein- 

Jured  by  the  excessive  appraisal.  But  if  that 
i  what  they  intended  to  complain  of.  still, 
sufficient  facts  are  not  alleged  to  enable  the 
court  to  determine  what  justice  requires.  8o 
much  of  the  proceedings  in  the  appraisal  and 
assessment  should  be  set  out  as  will  show 
wherein  injustice  has  been  done.  There  is  no 
averment  of  the  date,  either  of  the  appraisal  or 
of  the  assessment. 

The  petition  was  filed  June  22, 1886.  The 
appraisal  may  have  been  made  as  early  as 
March  10.  Whether  it  was  made  so  long  be- 
fore the  filing  of  the  petition,  and.wbether  the 
fact  was  so  generally  known  to  the  taxpayers 
of  the  town  that  their  delay  in  filing  their  pe- 
tition should  be  considered  unreasonable  and 
a  waiver  of  any  objection  to  the  appraisal,  are 
questions  of  fact  to  be  settled  at  the  trial. 
The  confusion  into  which  the  affairs  of  the 
town  would  be  thrown  by  a  reappraisal  and 
reassessment, — especially  when,  as  probable  in 
this  case,  the  taxes  are  mostly  collected,— is  a 
reason  why  application  for  the  correction  of 
the  assessors'  mistakes  should  be  made  at  the 
earliest  opportunity ;  and  neglect  to  make  such 
application  seasonably  would  be  strong,  if  not 
conclusive  evidence  that  the  objection  to  the 
assessors'  mistakes  is  waived. 
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The  petitioners  may  consider  whether  they 
will  move  to  amend,  and  in  what  respects. 
Unless  leave  is  obtained  at  the  trial  term  to 
amend,  the  petition  must  be  dismissed. 

As  the  demurrer  is  sustained  on  other 

Sounds,  it  is  unnecessary  to  consider  whether 
e  petitioners'  remedy  is  by  abatement,  or 
whether  an  appeal  lies  from  the  judgment  of 
the  selectmen  in  making  the  appraisal  and  as- 
sessment. 
Case  discharged. 

Carpenter,  J.,  did  not  sit;  the  others  con- 
curred. 


FROST 
v. 

EASTERN  RAILROAD. 

1.  A  right  of  personal  action  accru- 
ing- to  an  infant  is  not  barred  by  the 
Statue  of  Limitations  until  two  years 
after  the  disability  is  removed. 

2.  A  landowner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises 
safe;  and  the  fact  that  the  trespasser  is 
an  infant  does  not  raise  a  duty  where 
none  otherwise  exists. 

(Strafford — Decided  March  11,  1887.) 

ON  defendant's  exceptions.  Sustained. 
Case  for  personal  injuries  from  the  alleged 
negligence  of  the  defendant  in  not  properly 
guarding  and  securing  a  turntable. 

The  plaintiff,  who  sues  by  his  father  and 
next  friend,  was  seven  years  old  when  the 
accident  occurred,  June  80,  1877.  and  the  ac- 
tion was  commenced  June  7,  1884.  Plea,  the 
general  issue  and  Statute  of  Limitations.  A 
motion  for  a  nonsuit  was  denied,  and  the  de- 
fendent  excepted.   Verdict  for  the  plaintiff. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  Frink  As  Batchelder,  for  de- 
fendant: 

This  action  is  brought  by  the  father  of  the 
minor.  It  is  barred  by  the  Statute  of  Limita- 
tions, unless  it  is  saved  by  Gen.  Laws,  chap. 
221,  §  7. 

The  reasonable  construction  of  the  statutes 
seems  to  be  that  the  right  of  action  is  reserved 
to  the  infant  himself  after  he  arrives  at  majo- 
rity, and  does  not  extend  the  term  within  which 
his  next  friend  may  bring  suit. 

The  next  friend  is  under  no  disability  to 
bring  suit.  He  may  do  it  the  next  day  after 
the  injury  is  received.  Why  should  the  time 
within  which  he  may  bring  suit  in  behalf  of 
the  Infant  be  extended?  He  is  as  capable  of 
determining  the  rights  of  the  infant  and 
chances  of  success  at  any  time  within  the  six 
years  limiting  personal  actions  as  during  a 
longer  period. 

The  wrongful  acts  of  the  boy  who  set  the 
turntable  in  motion  would  seem  to  be  the  di- 
rect and  culpable  cause  of  the  injury. 

The  turntable  was  perfectly  harmless,  so  far 
as  this  boy  was  concerned,  in  the  condition  in 
which  defendant  left  it  The  question  is 
not  what  duty  the  railroad  corporation  owed 
others,  but  this  party.  As  against  this  boy 
s.  H. 


and  boys  of  similar  age,  who  may  be  presumed 
not  to  know  the  danger  of  playing  with 
such  a  machine,  it  was  harmless,  because  they 
could  not  move  it.  As  against  adults  and  older 
boys,  it  ought  to  have  been  harmless,  because 
they  knew  the  danger  of  playing  with  it.  So 
if  anyone  was  injured  by  it,  the  primary  cause 
would  seem  to  be  the  wrongful  act  of  these 
older  boys  who  set  it  in  motion. 

St.  Louis,  V.  A  T.  H.  R.  R.  Co.  v.  Bell,  81 
111.  76,  25  Am.  Rep.  269;  Morrissey  v.  Eastern 
R.  R.  Co.  126  Mass.  877;  Hargreaves  v.  Deacon, 
25  Mich.  1 ;  Baltimore  A  0.  R.  R.  Co.  v.  Schwind- 
ling,  101  Pa.  258.  47  Am.  Rep.  706. 

See  particularly,  as  bearing  on  the  question 
of  negligence  and  defendant's  duty  to  plain- 
tiff, Nolan  v.  N.  T.  A  N.  H.  Co.  25  Am.  & 
Eng.  R.  R.  Cas.  pt.  2,  848. 

Messrs.  Dodge  *  Caverly,  for  plaintiff: 

As  a  general  proposition  especially  applica- 
ble to  this  and  similar  cases,  the  statute  does 
not  begin  to  run  against  the  right  of  action  by 
any  party  till  such  time  as  he  has  a  claim  that 
he  may  presently  cause  to  be  heard  in  court. 
Then,  and  then  only,  the  statute  attaches. 

Amott  v.  Holden,  L.  J.  22  Q.  B.  19;  Blair  v. 
Ormond,  L.  J.  20  Q.  B.  452;  Whitehead  v. Lord, 
L.  J.  21  Exch.  289;  Sotoland  v.  Ouykendall, 
40  Barb.  820. 

The  infant  does  not  obtain  to  that  right  in 
its  entirety  till  his  majority.  The  fact  that 
suit  may  be  brought  prochein  ami  is  but  a  par- 
tial protection,  and  so  the  law  has  protected 
by  considering  him  without  the  statute  till  his 
majority  is  reached;  thus  the  statute  has,  till 
then,  no  application  to  him  at  all. 

Pierce  v.  Dustin,  24  N.  H.  427;  Watton  v. 
Watson,  10  Conn.  77;  Stuart  v. Kissam,  2  Barb. 
493. 

As  to  defendant's  motion  for  nonsuit  on  the 
ground  that  negligence  or  wrongdoing  on  the 
part  of  other  and  older  boys  did  contribute  to 
the  accident,  it  would  have  properly  been  re- 
fused under  the  circumstances. 

"If  the  concurrent  or  successive  negligence 
of  two  persons  combined  together  results  in  in- 
jury to  a  third  person,  he  may  reoover  dam- 
ages of  either  or  both." 

Burrows  v.  March  Gas  A  Coke  Co.  cited  in  2 
Thomp.  Neg.  p.  1070;  Eaton  v.  Boston  A  L.  R. 
Co.  11  Allen.  500;  Wheeler  v.  Worcester,  10 
Allen,  591 ;  Barrett  v.  Third  Ave.  R.  R.  Co.  45 
N.  Y.  628;  McMahon  v.  Davidson,  12  Minn. 
857:  Richer  v.  Freeman,  50  N.  H.  420;  Lynchv. 
Nurdin,  1  Q.  B.  29;  Birge  v.  Gardiner,  19  Conn. 
507;  Whirley  v.  Whiteman,  1  Head,  610;  Keffe 
v.  Milwaukee  A  St.  P.  R.  Co.  21  Minn.  207;  18 
Am.  Rep.  898. 

That  negligence  or  wrongdoing  of  other 
boys  is  no  defense  to  this  action,  see — 

Whart.  Neg.  §  144;  Cooley,  Torts,  79;  Lake 
v.  Milliken,  62  Me.  240;  BarOetl  v.  Boston  G.L. 
Co.  117  Mass.  586;  Small  v.  Chicago.  R.  I.  A 
P.  R.  Co.  55  Iowa,  582;  Johnson  v.  Chicago,  M. 
A  St.  P.  R  Co.  81  Minn.  57;  Oil  City  Gas  Co. 
v.  Robinson,  99  Pa.  1;  Pastene  v.  Adams,  49 
Cal.  87;  Lane  v.  Atlantic  Works,  107  Mass.  104; 
Weick  v.  Lander,  75  111.  98;  Binford  v.  Johns- 
ton, 82  Ind.  426;  Stetler  v.  Chicago  A  N.  W.  R. 
Co.  46  Wis.  497. 

The  whole  question  of  negligence,  in  this 
State,  being  a  matter  for  the  jury,  it  was  prop- 
erly left  to  them  in  all  its  bearings,  and  no  ex- 
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ception  being  taken  to  the  charge  of  the  court, 
it  would  seem  that  the  matter  u  concluded. 

Oilman  v.  Noyes,  57  N.  H.  627;  Stark  v. Lan- 
caster, 57  N.  fl.  98;  Fent  v.  Toledo,  P.  A  W. 
B.  Co.  59  111.  849;  Fairbanks  v. Kerr,  70  Pa.  86; 
Holden  v.  Rutland  A  B.  B.  B.  Co.  80  VL  297; 
Saxton  v.  Bacon,  81  Vt.  540;  Littleton  v.  Rich- 
ardson, 82  N.  H.  59;  State  v.  Manchester  A  L. 
B.  B.  Co.  52  N.  H.  559. 

"When  damage  could  have  been  avoided  by 
reasonable  care  of  the  defendants,  the  negli- 
gence of  the  plaintiff  is  no  defense." 

Hicks  v.  Pacific  B.  B.  Co.  64  Mo.  480;  Har- 
lan v.  St.  Louis,  K.  C.  A  N.  B.  Co.  65  Mo.  22; 
6  Cent.  L.  J.  229;  IsbeU  v.  New  York  A  N.  H. 
B.Co.27  Conn.  898;  2  Redf.  Am.  R.  Cas.  474; 
Trow  v.  Vermont  Cent.  B.  B.  Co.  24  Vt.  494; 
Kerwhaker  v.  Cleveland,  C.  A  C.  B.  B.  Co.  8 
Ohio  St.  172;  New  Haven  Steamboat  A  Transp. 
Co.  v.  VanderbiU,  16  Conn.  421;  Birge  v.  Oar- 
diner,  19  Conn.  507;  Bird  v.  HoJbrook,  4  Bing. 
628;  Dixon  v.  Bell,  5  M.  &  8. 198. 

Clark,  J.,  delivered  the  opinion  of  the 

court: 

The  action  is  not  barred  by  the  Statute  of 
Limitations.  "Any  infant,  married  woman,  or 
insane  person  may  bring  any  personal  actions 
within  two  years  after  such  disability  is  re- 
moved." Gen.  Laws,  chap.  821,  §  7. 

As  a  general  rule,  in  cases  where  a  disabili- 
ty exists  when  the  right  of  action  accrues,  the 
statute  does  not  run  during  the  continuance 
of  the  disability;  and  it  has  not  commenced  to 
run  against  the  plaintiff.  Pierce  v.  Dustin,  24 
N.  H.  417;  Little  v.  Downing,  87  N.  H.  856. 
It  is  said  that  the  plaintiff's  next  friend  was 
under  no  disability, — that  he  could  have 
brought  the  action  at  any  time  within  six 
years  after  the  right  of  action  accrued,  and 
therefore  the  statute  should  apply  in  this  case. 
It  is  an  answer  to  this  suggestion  that  it  is  the 
infant's  action;  and  the  failure  of  the  next 
friend  to  bring  suit  within  six  years  is  no  bar 
to  the  plaintiff's  right  of  action.  Wood,  Lim. 
476. 

The  motion  for  a  nonsuit  raises  the  question 
whether  there  was  evidence  upon  which  the 
jury  could  properly  find  a  verdict  for  the 
plaintiff.  Paine  v.  Grand  Trunk  B.  58  N.  H. 
611.  The  ground  of  the  action  is  that  the  de- 
fendant was  guilty  of  negligence  in  maintain- 
ing a  turntable  insecurely  guarded,  which,  be- 
ing wrongfully  set  in  motion  by  older  boys, 
caused  an  injury  to  the  plaintiff,  who  was  at 
that  time  seven  years  old,  and  was  attracted 
to  the  turntable  by  the  noise  of  the  older  and 
larger  boys  turning  and  playing  upon  it.  The 
turntable  was  situated  on  the  defendant's  land, 
about  60  feet  from  the  public  street,  and  in  a 
cut  with  high,  steep  embankments  on  each 
side;  and  the  land  on  each  side  was  private 
property  and  fenced.  It  was  fastened  by  a 
toggle,  which  prevented  its  being  set  in  mo- 
tion unless  the  toggle  was  drawn  by  a  lever 
to  which  was  attached  a  switch  padlock, 
which,  being  locked,  prevented  the  lever  from 
being  used  unless  the  staple  was  drawn.  At 
the  time  of  the  accident  the  turntable  was 
fastened  by  the  toggle,  but  it  was  a  controvert- 
ed point  whether  the  padlock  was  then  locked. 
When  secured  by  the  toggle  and  not  locked 
with  the  padlock,  the  turntable  could  not  be 
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set  in  motion  by  boys  of  the  age  and  strength 
of  the  plaintiff. 

Upon  these  facts  we  think  the  action  cannot 
be  maintained.   The  alleged  negligence  com- 

Slained  of  relates  to  the  construction  and  con- 
ition  of  the  turntable,  and  it  is  not  claimed 
that  the  defendant  was  guilty  of  any  active 
misconduct  towards  the  plaintiff.  The  right 
of  a  landowner  in  the  use  of  his  own  land  is 
not  limited  or  qualified  like  the  enjoyment  of 
a  right  or  privilege  in  which  others  have  an 
interest;  as  the  use  of  a  street  for  highway 
purposes  under  the  general  law,  or  for  other 
purposes  under  special  license  (Moynihan  v. 
Whidden,  148  Mass.  287, 8  New  Eng.  Rep.  882), 
where  care  must  be  taken  not  to  infringe  noon 
the  lawful  rights  of  others.  At  the  time  of  his 
injury  the  plaintiff  was  using  the  defendant's 
premises  as  a  playground,  without  right  The 
turntable  was  required  in  operating  the  de- 
fendant's railroad.  It  was  located  on  its  own 
land,  so  far  removed  from  the  highway  as  not 
to  interfere  with  the  convenience  and  safety 
of  the  public  travel,  and  it  was  not  a  trap  set 
for  the  purpose  of  injuring  trespassers.  Aid- 
rich  v.  Wright,  58  N.  H.  404.  Under  these 
circumstances  the  defendant  owed  no  duty  to 
the  plaintiff;  and  there  can  be  no  negligence 
or  breach  of  duty,  where  there  is  no  act  or  ser- 
vice which  the  party  is  bound  to  perform  or 
fulfill.  A  landowner  is  not  required  to  take  ac- 
tive measures  to  ensure  the  safety  of  intruders, 
nor  is  he  liable  for  an  injury  resulting  from 
the  lawful  use  of  his  premises,  to  one  entering 
upon  them  without  right.  A  trespasser  ordi- 
narily assumes  all  risk  of  danger  from  the  con- 
dition of  the  premises;  and  to  recover  for  an 
injury  happening  to  him  he  must  show  that  it 
was  wantonly  inflicted,  or  that  the  owner  or 
occupant,  being  present  and  acting,  might 
have  prevented  the  injury  by  the  exercise  of 
reasonable  care  after  discovering  the  danger. 
Clark  v.  Manchester,  62  N.  H.  — ;  State  v.  Jf«i- 
cliester  A  L.  B.  B.  62  N.  H.  528;  Sweeny  v.  Old 
Colony  AN.  RB.  Co.  10  Allen,  868;  Morrisssg 
v.  Eastern  B.  B.  Co.  126  Mass.  877;  Smry  v. 
Nickerson,  120  Mass.  806;  Morgan  v.  HaUoweU, 
57  Me.  875;  Pierce  v.  Whitcomb,  48  Vt  127: 
McAlpin  v.  Powell,  70  N.  Y.  126:  St.  Louis,  V. 
AT.  H.  B.  B.  Co.  v.  BeU,  81  IlL  76;  Gavin  v. 
CJiicago,  97  111.  66;  Wood  v.  School  District,  44 
Iowa,  27;  Gramlich  v.  Wurst,  86  Pa.  74;  Com- 
ley  v.  Pittsburgh,  O.  A  St.  L.  B.  Go.  95  Pa. 898; 
OMespie  v.  McOowan,  100  Pa.  144;  Mango*  t. 
Atterton,  L.  R.  1  Exch.  289. 

The  maxim  that  a  man  must  use  his  property 
so  as  not  to  incommode  his  neighbor  only  ap- 
plies to  neighbors  who  do  not  interfere  with  It 
or  enter  upon  it.  Knight  v.  Abert,  6  Pa.  471 
To  hold  the  owner  liable  for  consequential 
damages  happening  to  trespassers  from  the 
lawful  and  beneficial  use  of  his  own  land 
would  be  an  unreasonable  restriction  of  hk 
enjoyment  of  it. 

We  are  not  prepared  to  adopt  the  doctrine  of 
Sioux  OUy  A  P.  B.  B.  Co.  v.  Stout,  17  WalLM7 
[84  U.  8.  bk.  21,  L.  ed.  745],  and  cases  follow- 
ing it,  that  the  owner  of  machinery  or  other 
property  attractive  to  children  is  liable  for  in- 
juries happening  to  children  wrongfully  in- 
terfering with  it  on  his  own  premises.  The 
owner  is  not  an  insurer  of  the  safety  of  infant 
trespassers.   One  having  in  his  possession  ag- 


Digilized  by 


Google 


1887. 


Peavet  v.  Town  of  Greenfield.    Heritage  v.  Dodge. 


529 


ricultural  or  mechanical  tools  is  not  responsi- 
ble for  injuries  caused  to  trespassers  by  care- 
less handling;  nor  is  the  owner  of  a  fruit  tree 
bound  to  cut  it  down  or  enclose  it,  or  to  exer- 
cise care  in  securing  the  staple  and  lock  with 
which  his  ladder  is  fastened,  for  the  protection 
of  trespassing  boys  who  may  be  attracted  by 
the  fruit.  Neither  is  the  owner  or  occupant  of 
premises  upon  which  there  is  a  natural  or 
artificial  pond,  or  a  blueberry  pasture,  legally 
required  to  exercise  care  in  securing  his  gates 
and  bars  to  guard  against  accidents  to  stray- 
ing and  trespassing  children.  The  owner  is 
under  no  duty  to  a  mere  trespasser  to  keep  his 
premises  safe;  and  the  fact  that  the  trespasser 
is  an  infant  cannot  have  the  effect  to  raise  a 
duty  where  none  otherwise  exists.  "The  sup- 
posed duty  has  regard  to  the  public  at  large, 
and  cannot  well  exist  as  to  one  portion  of  the 
public  and  not  to  another,  under  the  same  cir- 
cumstances. In  this  respect,  children,  women, 
and  men  are  upon  the  same  footing.  In  cases 
where  certain  duties  exist,  infants  may  require 

freatercare  than  adults,  or  a  different  care; 
ut  precautionary  measures  having  for  their 
object  the  protection  of  the  public  must,  as  a 
rule,  have  reference  to  all  classes  alike. "  Nolan 
v.  New  York,  N.  H.  &  H.  R.  R.  Co.  58  Conn. 
461.  1  New  Eng.  Rep.  826. 

There  being  no  evidence  to  charge  the  de- 
fendant with  negligence,  the  motion  for  a  non- 
suit should  have  been  granted. 
Exceptions  sustained. 

Bingham,  J.,  did  not  sit;  the  others  con- 
curred. 


George  S.  PEAVEY 
TOWN  of  GREENFIELD. 

The  excess  only  of  the  par  value  of  na- 
tional bank  atock  over  the  amount  of 
the  owner's  interest-bearing  indebted- 
ness is  liable  to  taxation. 

(Hillsborough  Decided  March  11. 1887.) 

PETITION  for  abatement  of  tax.  Tax  abated. 
The  case  is  stated  in  the  opinion. 
Messrs.  Burnham  to  Brown,  for  plaintiff: 
The  plaintiff  asks  an  abatement  of  his  tax, 
claiming  that,  for  the  purposes  of  taxation, 
there  is  no  distinction  between  national  bank 
stock  and  "  money  on  hand  or  at  interest." 

Weston  v.  Manchester,  62  N.  H.— ;  U.  8.  Rev. 
Stat.  §  5219;  Gen.  Laws,  chap.  58,  §  6. 
Mr.  Ezra  M.  Smith,  for  defendant: 
Gen.  Laws,  chap.  53,  8  6,  provides  that  stock 
in  corporations  in  the  State,  except  manufac- 
turing and  railroad  corporations,  is  liable  to 
taxation;  but  no  provision  is  made  for  deduc- 
tion on  account  of  debts  or  liabilities  of  the 
party  taxed.  The  same  section  also  provides 
that  stock  in  public  funds  is  liable  to  be  taxed, 
but  exempts  all  such  stock  that  is  exempted 
by  the  laws  of  the  United  States;  and  it  fur- 
ther provides  that  money  on  hand  or  at  inter- 
est, more  than  the  owner  pays  interest  for,  in- 
cluding money  deposited  in  any  bank  other 
'than  a  savings  bank  within  this  State,  or  loaned 
on  any  mortgage,  pledge,  obligation,  note,  or 
other  security,  whether  on  interest  or  interest  be 
paid  or  received  in  advance.is  liable  to  be  taxed. 

K.  n.  N.  E.  B.,  V.  IV.  84 


We  claim  that  the  Legislature  did  not  intend 
to  have  this  deduction  apply  except  as  particu- 
larly specified  in  this  last  part  of  said  &  6. 

If  deductions  can  be  made  from  bank  stock, 
there  is  no  reason  why  they  cannot,  with  equal 
propriety.be  made  from  public  funds  livestock, 
or  even  real  estate.  We  claim  that  the  Fed- 
eral law  does  not  attempt  to  make  provisions 
for  any  deductions  from  bank  stock,  but  leaves 
that  with  the  several  States,  providing  only 
that  the  States  shall  not  impose  a  greater  rate 
than  they  do  upon  other  property  of  the  same 
class. 

Carpenter,  J.,  delivered  the  opinion  of  the 
court: 

The  plain  tiff  returned  for  taxation  his  shares 
of  national  bank  stock  less  the  amount  of  his 
interest-bearing  indebtedness.  The  selectmen 
refused  to  deduct  the  indebtedness,  and  as- 
sessed taxes  upon  the  full  amount  of  the  bank 
stock.  "Money  on  hand  or  at  interest  more 
than  the  owner  pays  interest  for"  being  a  stat- 
utory limit  of  the  taxation  of  such  moneyed 
capital,  and  shares  of  national  banks  not  being 
taxable  "at  a  greater  rate  than  is  assessed  up- 
on other  moneyed  capital,"  the  plaintiffs  re- 
turn was  correct.  Gen.  Laws,  chap.  58,  §  6; 
U.  S.  Rev.  Stat.  8  5219;  Pelton  v.  National 
Bank,  101  U.  8.  148  [Bk.  25,  L.  ed.  9011;  Er>- 
ansvOle  Bank  v.  Britton,  105  U.  S.  822  [Bk.  26, 
L.  ed.  1058];  Weston  v.  Manchester,  62  N.  H.— . 

Tax  abated. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


HERITAGE 

«. 

DODGE. 

A  school  teacher  may  enforce  disci- 
pline by  the  imposition  of  reasonable 
corporal  punishment.  He  may  deter- 
mine when  and  to  what  extent  punish- 
ment is  necessary;  and  he  is  not  liable 
for  error  in  judgment,  when  he  has 
acted  in  good  faith  and  without  mal- 
ice. 

(Sullivan  Decided  March  11, 1887.) 

ON  plaintiff's  exceptions.  Overruled. 
Trespass  for  assault  and  battery.  Plea, 
the  general  issue,  with  a  brief  statement  that 
the  defendant  was  teacher  of  a  public  school 
in  which  the  plaintiff  was  a  scholar,  and  that 
the  assault  and  battery  complained  of  was  the 
infliction  of  reasonable  punishment  of  the 
plaintiff  for  disrespectful  conduct  and  viola- 
tion of  the  regulations  of  school. 

The  evidence  tended  to  show  that  some  of 
the  scholars  had  a  practice  of  coughing  and 
making  noises  resembling  coughing,  for  the 
purpose  of  attracting  attention,  which  dis- 
turbed the  order  and  quiet  of  the  school.  The 
defendant  requested  that  the  noises  be  stopped; 
but  the  disturbance  continued  to  some  extent. 
At  the  time  of  the  assault  the  defendant  was 
repeating  the  request  to  the  school,  when  the 
plaintiff  made  a  noise  resembling  a  cough, 
which  the  defendant  understood  was  intended 
by  the  plaintiff  as  an  act  of  contempt  and  de- 
fiance of  the  teacher's  authority;  and  there- 
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upon  the  defendant  inflicted  the  punishment 
complained  of. 

The  plaintiff  offered  evidence  tending  to 
show  that  a  portion  of  the  scholars,  including 
the  plaintiff,  were  affected  with  a  cough  known 
as  chin  cough,  or  whooping  cough;  and 
the  plaintiff  testified  that  the  coughing  for 
which  he  was  punished  was  involuntary,  and 
not  intended  as  an  act  of  disobedience  or  de- 
fiance. The  plaintiff  requested  the  following 
instruction:  "  If  the  jury  find  that  the  plain- 
tiff could  not  help  coughing,  by  reason  of  a 
chin  cougH,  then  the  defendant  was  not  justi- 
fied in  punishing  the  plaintiff,  although  the 
defendant  believed  that  the  plaintiff  coughed 
for  the  purpose  of  defying  his  authority  and 
disobeying  the  rules  of  school."  The  court 
declined  to  give  this  instruction,  and  the  plain- 
tiff excepted. 

Upon  this  point  the  court  charged  the  jury 
that  if  the  defendant,  acting  honestly  and  with 
reasonable  caution  and  prudence,  believed  that 
the  act  of  the  plaintiff  was  intended  as  an  act 
of  disrespect  and  contempt  of  the  teacher's 
authority,  and  if  he  had  reasonable  cause  for 
believing  that  the  noise  made  by  the  plaintiff 
was  intentional  and  for  the  purpose  of  show- 
ing his  defiance  of  the  reasonable  requirements 
of  the  defendant  in  the  government  of  the 
school,  then  the  defendant  was  justified  in  in- 
flicting moderate  and  reasonable  punishment 
upon  the  plaintiff. 

The  plaintiff  excepted  to  the  foregoing  in- 
structions.  Verdict  for  the  defendant. 

Mr.  8.  L.  Bowers,  for  plaintiff. 

Mmrs.  A.  S.  Wait  and  G.  Dodge,  for 
defendant. 

Smith*  J  .delivered  the  opinion  of  the  court: 
The  instructions  requested  made  the  defend- 
ant liable,  without  regard  to  the  fact  whether 
he  exercised  reasonable  judgment  and  discre- 
tion in  determining  whether  the  plaintiff  was 

¥iilty  of  intentional  misconduct  as  a  scholar, 
he  law  clothes  the  teacher,  as  it  does  the 
parent  in  whose  place  he  stands,  with  power 
to  enforce  discipline  by  the  imposition  of  rea- 
sonable corporal  punishment.  1  Bl.  Com.  463; 
2  Kent,  Com.  205;  Reeve,  Dom.  Rel.  288,  289, 
875.  He  is  not  required  to  be  infallible  in  his 
judgment.  He  is  the  judge  to  determine  when 
and  to  what  extent  correction  is  necessary; 
and,  like  all  others  clothed  with  discretion,  he 
cannot  be  made  personally  responsible  for  er- 
ror in  judgment  when  he  has  acted  in  good 
faith  and  without  malice.  Cooley,  Const.  Lim. 
841 ;  Cooley,  Torts,  171,  172,  288;  Lander  v. 
Beaver,  82  VL  114;  State  v.  Pendergrass,  2  Dev. 
&  B.  (N.  C.)  865;  Fitzgerald  v.  Northeote,  4 
F.  &  F.  658;  Reeve,  Dom.  Rel.  288. 

The  instructions  were  correct,  and  there 
was  no  error  in  the  refusal  to  give  those  re- 
quested. 
Exceptions  overruled. 

Clark,  J.,  did  not  sit;  the  others  concurred. 


COUILLARD 

9. 

8EAVER. 

In  an  action  of  trespass,  the  matter  in 
controversy  was  a  boundary  line;  the 
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parties  agreed  to  try  the  case  on  their 
deeds,  and  plaintiff  therefore  summoned 
no  witnesses.  Defendant  introduced 
evidence  of  an  agreed  boundary.  Plain* 
tiff,  being  surprised,  moved  for  a  con- 
tinuance, which  was  denied,  and  trial 
postponed  until  the  next  day,  when  his 
witnesses  testified.  His  counsel  had 
but  a  short  time  for  examining  his 
witnesses  before  calling  them,  and 
"was  convinced  that  one  of  them  did 
not  testify  as  fully  as  he  should  have 
done."  On  petition  for  a  new  trial, 
— Held: 

(a)  These  facts  do  not  show  that 

"justice  has  not  been  done  through  ac- 
cident, mistake,  or  misfortune  and  that 
a  further  hearing  would  be  equita- 
ble."  Gen.  Laws,  chap.  234,  §  1. 

(b)  If  justice  required  that  counsel 
should  have  more  time  for  the  ex- 
amination of  witnesses  after  their  ar- 
rival, a  motion  for  more  time  should 
have  been  made.  The  failure  to  make 
the  usual  motion  is  no  cause  for  revert- 
ing the  judgment. 

(Cheshire  Decided  March  11, 1887J 

ON  plaintiff's  exceptions.  Overruled. 
Petition  for  a  new  trial.    The  defendant 
demurred;  the  court  sustained  the  demurrer; 
and  the  plaintiff  excepted. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hiram   Blake  and  Don  H. 
Woodward,  for  plaintiff: 

"A  new  trial  may  be  granted  in  any  caw 
where  a  review  may  not  be  had  of  right,  when 
justice  has  not  been  done,  and  a  further  hear- 
ing would  be  equitable. 
Gen.  Laws,  chap.  284,  §  1. 
It  is  also  a  principle  well  established  in  lav 
and  equity  that  surprise,  which  is  allied  to  ac- 
cident, is  a  good  ground  for  granting  a  new 
trial. 

Sanford  Ufa.  Go.  v.  Wtggin,  14  N.  H.  441, 
and  cases  cited. 

Surprise  is  that  situation  in  which  a  party  is 
unexpectedly  placed,  without  any  fault  of 
his  own,  which  will  be  injurious  to  his  inter- 
est 

8  Graham  &  W.  New  Tr.  875. 

The  agreement  made  between  the  counsel  to 
have  the  case  tried  upon  the  record  title,  and 
that  no  oral  evidence  should  be  produced  by 
either  side,  not  being  in  writing,  the  court  wa* 
not  bound  to  notice  It.  and  did  not.  It,  how- 
ever, tseriously  affected  the  plaintiff's  case, 
and  gave  an  undue  ad  vantage  to  the  defendant 

Any  unconscionable  advantage  obtained  by 
one  party  over  the  other,  through  fraud  or  ar- 
tifice, to  the  injury  of  the  other,  will  be  good 
ground  for  a  new  trial. 

8  Graham  &  W.  New  Tr.  1000,  citing  Priet  t. 
MeRvain,  8  Brev.  419;  Lemage  v.  Mealing,  11 
Jur.  108;  Anderson  v.  George,  1  Bur.  862,  and 
o  there. 

The  court  gave  the  plaintiff  a  short  but  in- 
sufficient time  to  send  for  his  witnesses,  and 
then  allowed  the  plaintiff,  against  hia  objec- 
tion, to  put  In  only  rebutting  evidence,  ex- 
cluding all  evidence  not  rebutting.  To  this 
the  plaintiff  could  not  well  except,  as  the  etm- 
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tract  to  try  the  case  without  oral  evidence  was 
not  in  writing;  and  so  the  trial  proceeded  in 
the  nature  of  an  ez  parte  trial  for  the  defendant. 

The  plaintiff,  by  reason  of  the  repudiation 
of  the  agreement  by  the  defendant,  had  in- 
sufficient time  lo  examine  his  witnesses  before 
the  trial,  and  ascertain  fully  what  they  could 
testify  to;  and  since  the  trial  he  has  discovered 
that  one  witness  had  further  evidence  material 
to  the  issue,  regarding  the  boundaries  of  the 
land,  and  that  other  witnesses  will  testify  as  to 
the  occupation  of  the  land  before  and  since  it 
was  owned  by  the  defendant;  and  we  submit 
that  these  facts  alone  establish  good  ground 
for  new  trial  under  the  requirements  laid 
down  in  State  v.  Cart,  21  N.  H.  166. 

Mr.  H.  W.  Brigham,  for  defendant: 

Courts  will  not  grant  a  new  trial,  unless  it 
clearly  appears  that  some  wrong  or  injustice 
has  been  done,  merely  to  satisfy  the  desire  of 
parties  while  smarting  under  defeat. 

Woodwork  v.  Wilson,  50  N.  H.  225;  Emery 
v.  Chedey,  18  N.  H.  198;  Handy  v.  Davis,  88 
N.  H.  411;  Polsom  v.  Folsom,  55  N.  H.  80. 

The  court  who  tried  the  case  was  cognizant 
of  all  the  facts,  and  he  continued  the  case  to 
allow  the  plaintiff  to  send  for  his  witnesses, 
and  they  came  and  testified  to  all  that  was  per- 
missible for  them  to  do.  If  the  plaintiff  had 
had  them  there  at  the  beginning  of  the  trial  he 
could  have  only  used  them  as  a  rebuttal.  The 
action  of  the  court  below  will  not  be  reviewed 
here. 

Folsom  v.  Folsom,  supra. 

Messrs.  Batchelder  Jfc  Faulkner,  also 
for  defendant: 

If  it  can  be  claimed  that  there  are  any  mat- 
ters stated  in  the  petition  which  were  .not 
within  the  discretion  of  the  court,  and  can 
therefore  be  urged  here,  we  submit  that  they 
utterly  fail  to  establish  a  case  for  granting  a 
new  trial,  under  the  well-known  rules  estab- 
lished by  the  decisions  in — 

State  v.  Carr,  21  N.  H.  116;  Dennett's.  Den- 
nett, 44  N.  H.  581;  Heath  v.  Marshall,  46  N.  H. 
40;  CarroU  v.  McOuUough,  68  N.  H.  95. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  original  action  of  trespass,  brought  by 
the  plaintiff,  was  tried  by  the  court,  and  judg- 
ment was  rendered  for  the  defendant.  The 
following  are  the  facts  stated  in  the  petition: 
The  matter  in  controversy  was  a  boundary 
line.  Before  the  trial  the  parties  agreed  to 
try  the  case  on  their  deeds,  and  for  that  reason 
the  plaintiff  summoned  no  witnesses.  At  the 
trial  the  defendant  introduced  evidence  of  an 
agreed  boundary.  The  plaintiff,  being  sur- 
prised and  not  prepared  to  meet  the  defendant's 
evidence,  moved  for  a  continuance.  His  mo- 
tion was  denied,  and  the  trial  was  postponed 
until  the  afternoon  of  the  next  day,  when  his 
witnesses  testified.  His  counsel  had  but  a 
short  time  for  examining  his  witnesses  before 
calling  them  to  the  stand,  and  is  convinced  that 
one  of  them  did  not  testify  as  fully  as  he 
should  have  done.  By  the  application  of  the 
50th  Rule  of  court,  the  plaintiff  was  allowed  to 
introduce  rebutting  evidence  only. 

These  facts  do  not  show  that  "justice  has 
not  been  done  through  accident,  mistake,  or 
misfortune,  and  that  a  further  hearing  would 
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be  equitable."  Gen.  Laws,  chap.  284,  §  1. 
If  justice  required  that  counsel  should  have 
more  time  for  the  examination  of  witnesses 
,  after  their  arrival  and  before  the  resumption 
of  the  trial,  a  motion  for  more  time  should 
have  been  made,  according  to  the  usual  prac- 
tice in  such  cases.  It  frequently  happens  that, 
at  the  time  fixed  by  an  order  for  beginning  or 
resuming  a  trial,  more  time  is  needed  for  pre- 
paration than  was  supposed  to  be  necessary 
when  the  order  was  made.   The  failure  of  the 

filaintiff  to  make  the  usual  motion  is  no  cause 
or  reversing  the  judgment.  It  is  not  alleged 
that  the  plaintiffs  case  would  have  been 
strengthened  if  more  time  had  been  obtained 
for  a  previous  examination  of  his  witnesses. 
It  is  only  said  that  his  counsel  "is  convinced'* 
that  one  of  them  "did  not  testify  as  fully  as 
he  should  have  done. "  To  make  this  a  ground 
for  a  new  trial  would  greatly  impair  the  just 
value  of  a  verdict.  It  does  not  appear  how  the 
plaintiff  was  affected  by  the  50th  Rule.  The  de- 
fense being  agreed  boundary,  all  the  testimony 
of  the  plaintiff's  witnesses  was  rebutting. 

Exceptions  overruled. 
*  Allen  and  Carpenter,  J  J.,  did  not  sit; 
the  others  concurred. 


Isaac  E.  GAGE 
v. 

George  M.  DUDLEY. 

1.  Items  in  mutual  accounts,  within  six 
years  next  before  action  brought,  con- 
stitute of  themselves  no  admission  of  an 
unsettled  account  extending  beyond  six 
years,  nor  any  evidence  of  a  promise  to 
pay  a  balance,  so  as  to  take  the  case 
out  of  the  Statute  of  Limitations. 

2.  A  mere  understanding  entertained  by 
each  party  that  any  funds  in  the  hands 
of  either  should  be  applied  "on  the 
balance  of  indebtedness,  whichever 
way  it  might  be,  at  the  end  of  each 
year,"  in  the  absence  of  any  actual  ap- 
plication, or  statement  of  account,  or 
express  promise  between  them,  has  not 
the  effect  of  an  application,  or  of  a 
promise  to  pay  such  balances. 

(Merrimack — Decided  March  11, 1887.) 

ON  report.  Judgment  for  plaintiff. 
Assumpsit.  Writ  dated  May  12,  1882. 
Plea,  Statute  of  Limitations.  Facts  found  by 
a  referee.  The  plaintiff's  specification  was  for 
items  of  account  from  1869  to  the  date  of  the 
writ.  The  defendant's  set-off  was  for  items 
of  account  from  1871  to  1879. 

No  accounting  or  settlement  was  ever  had  by 
the  parties  after  a  settlement  in  1871,  and  there 
was  no  special  application  of  any  item,  by 
either  side,  in  payment  of  any  item  or  items  on 
the  other  side.  Both  parties  testified  that  it 
was  their  understanding  that  any  funds  in 
their  hands  at  the  end  of  each  year  were  to  be 
applied  on  the  balance  of  indebtedness,  which- 
ever way  it  might  be,  of  one  or  the  other.  This 
was  the  thought  or  expectation  of  each  party, 
but  nothing  was  ever  said  by  either  to  the 
other  about  It,  and  neither  made  a  new  promise 
to  the  other.  The  referee  held  that  the  Stat- 
ute of  Limitations  applies  to  all  items  on  both 

Digitized  by  VjO(98S |C 


582 


New  England  Reporter — Sup.  Ct.  of  New  Hampshire. 


Mae. 


sides  which  accrued  more  than  six  years  before 
the  date  of  the  writ,  and  made  his  finding  ac- 
cordingly. 

Messrs.  Bingham  &  Mitchell,  for  plaintiff: 

To  the  defendant's  set-off  the  plaintiff  had  a 
Tight  to  plead  the  Statute  of  Limitations,  it  be- 
ing in  the  nature  of  a  cross-action. 

Rollins  v.  Horn,  44  N.  H.  591. 

To  constitute  a  new  promise  which  will  ef- 
fect the  removal  of  the  bar  of  the  Statute  of 
Limitations,  there  must  be  "an  unqualified  and 
direct  admission  of  a  previous>ubsisting  debt 
which  the  party  is  liable  and  willing  to  pay." 

Holt  v.  Gage,  60  N.  H.  541;  Bell  v.  Morrison, 

1  Pet.  862  (26  U.  S.  bk.  7.  L.  ed.  179);  Burnett 
v.  Copp,  5  N.  H.  154  ;  Blair  v.  Drew.  6  N.  H. 
285.  247;  Douglas  v.  Elkins,  28  N.  H.  26;  Batch- 
elder  v.  Batchelder,  48  N.  H.  23;  Brown  v. 
Latham,  58  N.  H.   80;  Dunbar  v.  Dunbar, 

2  New  Eng.  Rep.  455. 

Each  item  of  an  account  stands  by  itself  in 
reference  to  the  operation  of  the  statute. 

Blair  v.  Drew,  6  N.  H.  285. 

Mr.  Daniel  Barnard,  for  defendant: 

The  plaintiff  is  estopped.  He  brought  his 
suit  in  the  first  instance  and  specified'his  claim, 
running  back  over  seven  years  and  ten  months 
before  the  date  of  his  writ.  The  defendant 
thereupon  filed  his  set-off,  running  back  be- 
tween ten  and  eleven  years,  to  which  the  plain- 
tiff filed  a  second  specification  of  items,  which 
went  back  to  1869,  with  a  third  one,  including 
items  omitted  in  the  second,  while  the  last  set- 
tlement between  the  parties  was  made  in  1871. 

By  reason  of  the  plaintiff's  specifications,  the 
defendant  made  full  preparation  to  try,  and  did 
try,  the  whole  case,  at  great  expense  of  time 
and  money.  It  is  inequitable  and  unjust,  un- 
der such  circumstances,  for  him  to  be  allowed 
to  apply  the  Statute  of  Limitations,  if  it  is  a 
matter  of  discretion. 

The  rule  still  prevails  in  this  country  and 
elsewhere,  "that  mutual  accounts,  of  however 
long  standing,  between  persons  who  do  not 
come  under  the  description  of  'merchants,'  are 
not  barred  by  the  statute  if  there  be  any  items 
within  six  years." 

Ang.Lim.4thed.§  145,p.l81,  and  authorities. 

Blair  v.  Drew,  (decided  in  1838),  6  N.  H.  235, 
holds  a  contrary  doctrine,  and  in  this  respect 
is  contrary  to  the  current  authorities  of  every, 
or  nearly  every,  other  State.  Judge  Parker  at 
that  time,  although  it  was  not  necessary  in 
deciding  the  case,  considered  the  question  upon 
reason  and  authority  as  it  then  seemed  to  him; 
but  his  conclusions,  in  the  more  than  half- 
century  which  has  intervened,  instead  of  be- 
ing followed  by  other  courts,  have  been  over- 
ruled in  substantially  every  other  State;  and 
we  submit  that  our  court  should  yield  this  point 
to  the  substantially  unanimous  judicial  opin- 
ion of  the  country. 

The  law  will  not,  when  the  intention  and 
understanding  of  both  parties  is  found  as  an 
affirmative  fact,  presume  a  different  state  of 
facts  than  the  one  found;  but  rather  what  both 
parties  fairly  understand,  as  between  them- 
selves, the  law  will  execute.  Not  to  carry  out 
such  an  understanding,  we  claim  in  this  case, 
is  a  fraud  upon  the  defendant,  which  the  law 
will  not  sanction. 

The  intention  of  the  parties  controls. 

Houghton  v.  Pattee,  58  N.  H.  826;  Morse  v. 


Morse,  58  N.  H.  891;  Crawford  v.  Parsons,  63 
N.  H.  488,  1  New  Eng.  Rep.  328. 

The  case  of  Blair  v.  Drew,  supra,  recogniies 
accounts  between  "merchants"  as  an  excep- 
tion from  the  statute.  The  defendant  was  a 
merchant,  and  his  account  was  largely  for 
merchandise  from  his  store,  furnished  accord- 
ing to  the  usual  course  of  business.  The  ac- 
count of  the  plaintiff  was  really  in  payment 

Bingham,  J.,  delivered  the  opinion  of  the 
court: 

In  assumpsit,  if  the  defendant  pleads  a  set- 
off, the  plaintiff  may  reply  the  Statute  of  Limi- 
tations. Wood,  Lim.  §  281;  Rollins  v.  Bon, 
44  N.  H.  591;  Alsop  v.  Nichols,  9  Conn.  881 
It  is  not  certain  that  the  plaintiff  would  be  re- 
quired to  reply  the  statute,  as  it  is  held  in  some 
jurisdictions  that  when  the  debt,  on  its  face, 
appears  to  be  barred,  it  cannot  be  used  as  & 
set-off  without  evidence  to  take  it  out  of  the 
statute.  Wood,  Lim.  601,  note.  HoweTtr 
this  may  be,  under  the  present  liberal  practice, 
the  replication,  though  not  in  time,  was  prop 
erly  allowed. 

It  appears  that  the  parties  settled  in  Febru- 
ary, 1781 ;  that  the  great  number  of  items,  un- 
like in  subject-matter,  charged  in  both  the 
specification  and  set-off,  arose  at  different 
times,  in  the  dealings  of  the  parties,  between 
the  settlement  and  the  commencement  of  the 
suit,  and  that  no  settlement  was  made  durinr 
this  period.  The  report  finds  that  no  new 
promise  was  made  by  either  party  to  pay  any 
item  more  than  six  years  old  at  the  date  of  the 
writ,  and  that  no  special  application  was  made 
of  any  item,  by  either  side,  in  payment  of  any 
item  on  the  other  side.  The  referee  ruled  thst 
the  statute  barred  the  accounts  of  both  par- 
ties, that  were  over  six  years  old  at  the  date  of 
the  writ;  and  the  defendant's  exception  raises 
the  question  as  to  his  account. 

On  the  facts  above  stated  no  error  is  seen  in 
the  ruling;  but  the  referee  makes  a  forth* 
finding  on  which  more  difficult  questions 
arise,  both  as  to  its  meaning  and  the  law.  He 
finds  that  the  understanding  of  the  parties  wss 
that  any  funds  in  their  hands  at  the  end  of 
each  year  were  to  be  applied  on  the  balance  of 
indebtedness,  whichever  way  it  might  be.  of 
one  to  the  other;  that  is,  it  was  the  apparent 
thought  or  expectation  of  each  party,  bat 
nothing  was  ever  said  by  either  to  the  other 
about  it,  and  neither  made  a  promise  to  the 
other.  It  was  the  common  ordinary  under 
standing  between  any  two  parties  having  deal- 
ings together  for  a  series  of  years,that  the  ac- 
count of  one  shall  go  to  balance  the  other. 
The  finding  is  ambiguous,  especially  the  rnaia 
part  of  it,  to  such  a  degree  that  it  cannot  be 
practically  applied  to  the  case.  But  when  con- 
sidered in  connection  with  its  qualifying  ad- 
juncts, the  referee's  meaning  would  seen  to 
be  that  the  common  understanding  between 
parties  who  have  mutual  dealings  for  a  sari* 
of  years  is  that  the  accounts  of  one  will  be  a* 
off  against  the  accounts  of  the  other,  and  that 
these  parties  were  not  an  exception  to  the  gen- 
eral rule,  though  they  never  said  anything 
about  it,  or  made  a  promise.  This  leaves  the 
case  to  be  governed  by  the  same  legal  princi- 
ples that  control  the  great  mass  of  transactions 
between  men  that  depend  on  the  original  bb- 
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dertakings,  unchanged  by  new  promises  or 
renewals  in  any  form.  The  inquiry  is,  then, 
whether  the  ordinary  understanding  that  ex- 
ists between  parties  at  the  commencement  of 
mutual  dealings,  when  nothing  is  said,  that 
the  accounts  of  one  will  be  set  off  against  the 
other,  or  go  to  balance  those  of  the  other,  will 
take  the  account  out  of  the  operation  of  the 
Statute  of  Limitations. 

A  leading  case  on  this  point  is  Catling  v. 
Skoulding,  0  T.  R  189,  in  which  it  was  de- 
cided that  if  there  is  a  mutual  account  of  any 
sort  between  the  parties,  for  any  item  of  which 
credit  has  been  given  within  six  years,  that  is 
evidence  of  an  acknowledgment  of  such  an 
open  account,  and  of  a  promise  to  pay  the 
balance  that  will  take  it  out  of  the  statute. 
Lord  Kenyon  said:  "It  is  not  doubted  but  that 
a  promise  or  acknowledgment  within  six  years 
will  take  the  case  out  of  the  statute,  and  the 
only  question  is  whether  there  is  not  evidence 
of  an  acknowledgment  in  the  present  case. 
Here  are  mutual  items  of  account,  and  I  take 
it  to  have  been  already  settled,  as  long  as  I 
have  any  memory  of  the  practice  of  the  courts, 
that  every  new  item  and  credit  in  an  account, 
given  by  one  party  to  the  other,  is  an  admission 
of  there  being  some  unsettled  account  between 
them,  the  amount  of  which  is  afterwards  to  be 
ascertained;  and  any  act  which  the  jury  may 
consider  as  an  acknowledgment  of  its  being  an 
open  account  is  sufficient  to  take  the  case  out 
of  the  statute."  Catling  v.  Skoulding  is  in  ef- 
fect the  case  now  before  the  court,  in  which 
no  acknowledgment  exists  since  the  opening  of 
their  account,  other  than  that  it  has  been  a 
mutual  running  account.  Neither  has  there 
been  an  application  made  of  any  item  in  either 
account  on  the  account  of  the  other,  or  any 
item  in  it,  and  neither  ever  said  to  the  other 
that  the  account  of  one  should  go  to  balance 
the  other.  This  leaves  nothing  to  support  the 
referee's  finding  as  to  the  apparent  thought  or 
expectation  of  the  parties,  but  the  fact  that  the 
accounts  were  mutual,as  in  Catling  v. Skoulding. 

The  Statute  of  21  James,  chap.  16,  §  3,  was 
in  substance  enacted  in  this  State  in  1825 
(Laws  1880,  title  16.  chap.  8,  §  1):  "All  ac- 
tions of  account  and  upon  the  case,  other  than 
such  as  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  their  factors 
and  servants;  all  actions  of  debt  grounded 
upon  any  lending  or  contract  not  under  seal ; 
all  actions  of  debt  for  arrearages  of  rent;  and 
all  actions  of  assault,  menace,  battery,  wound- 
ing, and  imprisonment,  or  any  of  them,  which 
shall  be  hereafter  sued  or  brought, — shall  be 
commenced  and  sued  within  the  time  herein- 
after limited,  and  not  afterwards;  to  wit,  the 
actions  of  account,  and  actions  of  debt,  and 
actions  upon  the  case,  other  than  for  slander, 
and  said  actions  of  trespass,  detinue,  and  re- 
plevin, for  cattle  and  goods,  and  said  actions 
of  trespass  quare  claueum  /regit,  within  six 
years  next  after  the  cause  of  such  actions  or 
suits,  and  not  after."  In  England  the  excep- 
tion as  to  merchants'  accounts  was  held  to  in- 
clude mutual  running  accounts.  Cranch  v. 
Kirkman,  Peake,  N.  P.  121.  In  Catling  v. 
Skoulding,  this  class  of  accounts  was  taken  out 
of  the  statute,  on  the  additional  ground  before 
stated.  The  doctrine  of  those  cases  as  to  ac- 
knowledgments and  new  promises  was  gener- 
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ally  adopted  in  common-law  jurisdiction,  for  a 
time  at  least.  In  1827  and  1828,  the  cases  of 
Tanner  v.  Smart,  6  B.  &  C.  608,  and  Bell  v. 
Morruon.  1  Pet.  351  [26  U.  8.  bk.  7,  L.  ed.  175], 
were  decided,  in  which  it  was  held  that  if  no 
express  promise  was  proved,  but  a  promise 
is  to  be  raised  by  implication  from  the  ac- 
knowledgment of  the  party,  it  ought  to  con- 
tain an  unqualified  ana  direct  admission  of  a 
present  subsisting  debt  which  the  party  is  lia- 
ble and  willing  to  pay.  Hart  v.  Pendergatt, 
14  M.  &  W.  741,  744.  In  1830,  in  Ru»»eU  v. 
Copp,  5  N.  H.  154,  the  doctrine  of  Tanner  v. 
Smart  and  Bell  v.  Morruon  was  affirmed  and 
held  to  be  the  law  in  this  State.  In  1838,  in 
Blair  v.  Drew,  6  N.  H.  235, 247,  the  court  says: 
"Consistently  with  the  principles  of  repeated 
decisions  in  this  court,  that,  in  order  to  raise  a 
new  promise  by  implication  from  an  acknow- 
ledgment, it  must  contain  a  direct  and  unquali- 
fied admission  of  a'subsisting  debt  which  the 
party  is  liable  and  willing  to  pay,  we  cannot 
hold  that  one  item  in  an  account  has  of  itself 
any  force  or  effect  to  take  other  items,  which 
would  otherwise  be  barred,  out  of  the  statute." 
The  opinion  is  by  Parker,  Ch.  /..and  is  a  re- 
view of  the  English  decisions  on  the  statute  of 
James;  and  upon  principle  he  held  that  items 
in  mutual  accounts,  within  six  years  next  bo- 
fore  action  brought,  constitute  of  themselves 
no  admission  of  an  unsettled  account  extend- 
ing beyond  six  years,  nor  Jany  evidence  of  a 
promise  to  pay  a  balance,  so  as  to  take  a  case 
out  of  the  Statute  of  Limitations.  The  case 
also  decides  that  the  exception  in  the  statute 
of  James  as  to  demands  concerning  the  trade 
of  merchandise  between  merchant  and  mer- 
chant, their  factors  and  servants,  does  not  ex- 
tend to  accounts  between  parties  not  mer- 
chants, and  respecting  transactions  which  do 
not  possess  a  mercantile  character. 

It  is  said,  however,  that  this  case  has  not 
been  followed,  and  the  court  is  asked  to  re-ex- 
amine it.  It  may  be  true,  literally,  that  the 
case  has  not  been  approved  in  the  other  juris- 
dictions, to  the  extent  that  their  courts  have 
reversed  their  previous  decisions  and  approved 
of  this;  but  it  is  true  that  the  doctrine  of  Cat- 
ling v.  Skoulding,  as  before  stated,  has  disap- 

geared  in  England  and  in  most  of  the  States 
y  statute;  and  it  is  now  held  that  no  new 
promise  or  acknowledgment  will  take  a  case 
out  of  the  statute,  unless  it  is  in  writing  signed 
by  the  party  chargeable  thereby.  8  Pars. 
Cont.  67;  Cottam  v.  Partridge,  4  M.  &  Q. 
274.  277,  291;  Chacev.  Trafford,  116  Mass.  529; 
Richardson  v.  Cook,  87  Vt.  599.  This  State  has 
adhered  to  the  doctrine  of  Blair  v.  Drew,  ap- 
proving it  in  Livermore  v.  Rand,  26  N.  H.  85, 
placing  the  decision  of  the  case  on  the  reason- 
ing of  Blair  v.  Drew,  and  holding  that  the  pay- 
ment of  money  generally  upon  an  account 
should  be  applied  in  payment  of  the  earliest 
charges  in  it  not  barred  by  the  statute;  that 
such  payment  is  not  sufficient  evidence  that 
the  account  is  unsettled,  or  to  take  its  items 
out  of  the  Statute  of  Limitations,  and  that  the 
only  inference  that  can  be  drawn  from  the 
mere  fact  of  payment  is  that  the  party  who 
made  it  admitted  that  sum  to  be  due,  but 
nothing  more.  The  doctrine  on  which  Blair 
v.  Drew  stands— that  an  acknowledgment,  in 
order  to  take  a  case  out  of  the  statute,  must 
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contain  an  unqualified  admission  of  a  previous 
subsisting  debt  which  the  party  is  liable  and 
willing  to  pay-— has  become  fundamental. 
Ventru  v.  Shaw  14  N.  H.  422,  425;  Douglas 
v.  EUeins,  28  N.  H.  26,  83;  Manning  v.  Wheeler, 
18  *N.  H.  486  ;  Holt  v.  Gage,  60  N.  H.  686,  541. 
In  this  case  Smith,  J.,  after  giving  the  early 
English  rule  and  citing  the  authorities,  states 
the  present  rule,  cites  the  authorities,  and  adds 
that  "the  expression  of  a  willingness  to  pay  is 
an  important  part  of  the  evidence,  and  cannot 
be  dispensed  with."  Blair  v.  Drew  has  been 
cited  by  the  court  when  occasion  required, 
since  it  was  decided,  as  authority  and  without 
criticism. 

The  Legislature  has  recognized  the  doctrine 
of  Blair  v.  Drew,  and  conformed  its  action  to 
it.  Laws  1840,  chap.  504,  §  1,  repealed  the 
clause  in  the  Act  of  1825,  excepting  from  its 
operation  actions  of  account,  wherein  the  trade 
of  merchandise  between  (merchant  and  mer- 
chant, their  factors  and  servants,  were  con- 
cerned, which,  with  the  construction  given 
this  clause  in  Blair  v.  Drew,  limiting  it  literally 
to  accounts  as  to  merchandise  between  mer- 
chant and  merchant  and  their  servants,  left  no 
class  of  accounts  that  were  not  barred  in  six 
years  after  the  cause  of  action  accrued,  item 
by  item;  and  the  Revised  Statutes,  chap.  181, 
§§  3,  4,  place  the  Statute  of  Limitations  in 
form  after  taking  from  the  statute  of  1825  the 
clause  repealed  in  1840.  The  statutory  law  is 
now  essentially  (the  same  as  to  actions  of  ac- 
counts. Gen.  Laws.  chap.  221,  §8.  Thisstat- 
ute,  and  the  decision  in  Blair  v.  Drew,  and 
the  subsequent  cases  in  harmony  with  it,  con- 
stitute the  law  of  the  State  on  the  question.  If 
the  only  other  interpretation  that  the  findings 
of  the  referee  appear  susceptible  of  is  adopted, 
— that  the  parties  understood  at  the  commence- 
ment of  the  dealings  in  February,  1871,  that, 
at  the  end  of  each  year,  the  accounts  were  to 
be  stated,  a  balance  struck  and  applied  on  a 
balance  of  past  indebtedness, — the  dealings  of 
each  year  would  constitute  a  transaction  by 
itself,  and  the  balance  would  be  a  new  item  on 
which  a  right  of  action  accrued  at  the  end  of 
each  year,  that  would  be  barred  in  six  years. 
When  the  balance  was  struck,  it  was  no  longer 
the  open  running  account,  but  a  closed  ac- 
count stated,  on  which  the  statute  would  run 
if  not  applied  as  expected.  Neither  would  the 
balance  be  a  new  Item  in  a  new  account,  as 
such  was  not  the  agreement.  It  formed  no 
item  in  the  open  running  account.  Union 
Bank  v.  Knapp,  8  Pick.  96, 109;  Belehertown  v. 
Bridgman,  118  Mass.  486,487.  But  in  this 
case  no  balance  has  ever  been  struck;  no  part 
of  the  annual  statement  of  accounts  has  ever 
been  performed,  or  the  understanding  in  any 
way  recognized  or  renewed,  by  any  acknow- 
ledgment or  new  promise  as  to  past  transac- 
tions. Brown  v.  Latham,  58  N.  H.  80.  The 
agreement  as  to  stating  and  applying  the  ac- 
count annually  cannot  he  discarded  in  part  and 
retained  in  part;  it  must  stand  or  fall  together. 

Judgment  for  the  plaintiff . 

Carpenter,  did  not  sit;  the  others  con- 
curred. 
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BROWN  et  al. 

SCHOOL  DISTRICT  No.  6  in  Orford. 

A  vote  of  a  school  district  to  raise  money 
for  the  erection  of  a  schoolhouse  upon 
a  lot  other  than  the  one  designated  by 
the  county  commissioners  upon  a  prop- 
er appeal  from  the  action  of  the  district 
is  unauthorised  and  void. 

(Grafton  Decided  March  11,  1887.) 

N  report.   Judgment  for  defendant. 

The  case  is  stated  in  the  opinion. 
Messrs.  Bingham,  Mitchells,  &  Bach- 
ellor,  for  plaintiffs. 

Messrs.  Chapman  4b  Lang,  and  Aldrich 
&  Remick.  for  defendant. 

Clark,  J.  .delivered  the  opinion  of  the  court : 

This  action  is  brought  to  recover  for  labor 
and  materials  in  building  a  schoolhousc  in 
School  District  No.  6,  In  Orford.  August  11. 
1880,  a  location  for  the  schoolhouse  in  the  dis- 
trict was  lawfully  determined  by  the  county 
commissioners,  on  the  petition  of  legal  voters 
aggrieved  by  the  location  made  by  the  district 
At  a  meeting  of  the  district,  June  4, 1881.  it 
was  voted  to  purchase  a  lot,  and  build  a  new 
schoolhouse  on  a  different  location,  and  $900 
was  voted  for  the  purpose;  and  the  plaintiffs 
were  chosen  a  committee  to  carry  the  votes  into 
effect.  At  a  subsequent  meeting,  held  Sep- 
tember 22,  1881 ,  it  was  voted  to  discontinue  the 
location  as  made  by  the  county  commissioners 
August  11, 1880,  and  to  ratify  and  confirm  the 
votes  passed  and  acts  done  at  the  meeting  held 
June  4,  1881.  The  labor  and  materials  for 
which  the  plaintiffs  seek  to  recover  were  fur- 
nished in  building  a  schoolhouse  on  the  loca- 
tion selected  by  the  district 

In  Stiekney  v.  Orford,  ante,  p. 524,  it  is  decided 
that  the  district  could  not  lawfully  discontinue 
the  location  designated  by  the  commissioners, 
and  make  one  elsewhere,  at  the  time  they  at- 
tempted it;  that  the  location  by  the  commission- 
ers was  binding  for  five  years,  and  the  district 
had  no  power  to  change  it;  and  that  a  tax 
voted  to  build  a  schoolhouse  upon  a  dLfferen; 
lot  was  unauthorized  and  illegal.  If  the  votes 
to  raise  money  and  build  a  schoolhouse  else- 
where than  on  the  location  established  by  the 
commissioners  were  unauthorized  and  illegal, 
the  plaintiffs'  action  cannot  be  maintained. 
The  district  had  no  power  to  build  a  school- 
house  on  that  location,  or  to  authorize  the 
plaintiffs  to  build  one.  If  the  district  owned 
the  land,  it  could  not  lawfully  raise  or  appro- 
priate money  for  the  erection  of  a  schoolhouse 
upon  it.  The  district  had  no  authority  to  v- 
sess  the  taxpayers  for  that  purpose. 

The  votes  of  the  district,  being  absolutely 
void  from  lack  of  corporate  power,  were  In- 
capable of  confirmation,  and  no  subeeqoent 
acts  of  ratification  or  acceptance  could  give 
validity  to  the  plaintiffs'  claim.  If  the  district 
had  no  power  to  authorize  the  building  of  the 
schoolhouse,  it  had  no  power  to  bind  itself  by 
a  subsequent  acceptance. 

Judgment  for  the  defendant. 

Allen,  J.,  did  not  sit;  the  others  concurred. 
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MAINE. 
8upreme  Judicial  Court. 

Stephen  B.  HINCKLEY 
Daniel  HINCKLEY  etal. 

1.  Under  the  Maine  statutes  a  plaintiff  can 
not  be  a  witness  when  the  defend- 
ants have  been  made  parties  as  heirs 
of  a  deceased  party. 

2.  It  would  be  a  fraud  in  equity  to  eon- 
vert  into  an  absolute  sale  that  which 
was  intended  for  a  different  purpose. 

3.  A  son  conveyed  to  his  mother  a  large 
estate  inherited  from  his  father,  and  re- 
ceived from  her  an  agreement  in  writ- 
ing to  reconvey  when  he  paid  her  an 
indebtedness  of  a  specified  amount. 
She  thereafter  kept  a  strict  and;detailed 
account  of  the  property  and  its  income; 
and  while  she  lived  she  regularly  paid 
her  son  the  net  income.  She  spoke  of  it 
as  his  property  in  her  letters  to  him.  At 
her  death  she  devised  it  to  another  to 
hold  in  trust  for  the  son.  There  was  no 
account  of  any  indebtedness  from  her 
son  to  her,  and  no  evidence  of  any  save 
the  paper  she  gave  him  when  she  re- 
ceived from  him  the  conveyance.  Held, 
that  the  conveyance  constituted  a 
trust  which  terminated  at  the  death  of 
the  mother. 

(Penobscot  Decided  March  28, 1887.) 

BILL  in  equity  to  regain  an  estate  conveyed 
by  the  orator.  Sustained. 
The  opinion  states  the  case  and  material 
facta. 

Messrs.  John  Varney,  F.  H.  Applet  on, 
and  Hugh  R.  Chaplin,  for  plaintiff: 

The  plaintiff  says  that,  if  not  a  trust,  the 
transaction  constitutes  an  equitable  mortgage 
which  has  never  been  foreclosed,  and  which 
he  should  be  let  in  to  redeem  by  paying  what- 
ever, if  anything,  can  be  found  to  he  due 
thereon.  The  plaintiff's  title  to  relief  is  the 
same  in  either  alternative,  and  hence  his  bill 
is  framed  with  a  double  aspect  (as  in  Oerrish 
v.  Taunt,  8  Gray,  82;  11  Vt.  290),  and  alleges 
the  right  of  the  plaintiff  to  the  conveyance 
which  he  seeks,  on  two  grounds. 

The  relationship  of  the  parties,  their  [situa- 
tion, the  circumstances  surrounding  the 'trans- 
action, and  the  monstrous  iniquity  and  in- 
equity of  the  thing,  of  themselves,  afford  the 
strongest  kind  of  presumption  against  the  de- 
fendants' claim  of  forfeiture.  But  the  testi- 
mony of  Mr.  McCrillis,  the  attorney  in  the 
whole  transaction,  who  drew  the  deed  and  pa- 
pers, effectually  disposes  of  this  matter,  ana  is 
clearly  admissible.  Stearns  v.  Hall,  9  Cush. 
81;  Blood  v.  Hardy,  15  Me.  61. 

The  statutes  provide  that  "there  can  be  no 
trust  concerning  lands,  except  trusts  arising  or 
resulting  by  implication  of  law,  unless  created 
or  declared  by  some  writing  signed  by  the  par- 
ty or  his  attorney."  This  statute  has  recently 
been  construed  by  the  court  in  McCleUan  v. 
McCleUan,  65  Me.  600.  It  was  there  held  that 
the  words,  "created  or  declared  by  some  writ- 
MS. 


ing,"  are  equivalent  to  "manifested  and  prov- 
ed," so  that  express  trusts  may  be  "created" 
in  the  first  instance,  or  subsequently  "declar- 
ed" by  any  proper  writing  signed  as  required. 
"In  fact,  says  Judge  Virgin,  "they  frequent- 
ly originate  in  the  verbal  negotiations  of  par- 
ties; and  whenever  they  do  so  arise,  and  are 
proved  by  some  writing  signed  by  the  party  or 
his  attorney,  whether  it  be  contemporaneous 
with,  or  prior  or  subsequent,  to  the  principal 
transaction,  the  authorities  all  concur  in  de- 
claring the  statute  complied  with  in  this  re- 
spect 

When  the  trust  is  of  and  concerning  person- 
alty, the  rule  invariably  obtains  that  such 
trust  need  not  be  proved  by  writings,  but  can 
be  established  by  parol. 

1  Perry,  Tr.  §  86. 

When  there  is  any  written  evidence  showing 
that  the  person  apparently  entitled  is  not  real- 
ly so,  the  rule  universally  obtains  that  parol 
evidence  is  admissible  to  show  the  trust  under 
which  he  actually  holds  the  estate. 

Browne,  Fr.  §§  97,  111., 

If  there  is  any  competent  written  evidence 
that  the  person  holding  the  legal  title  is  only 
a  trustee,  that  will  open  the  door  for  the  ad- 
mission of  parol  evidence  to  explain  the  posi- 
tion of  the'parties;  as,  where  there  are  entries 
in  the  books  of  the  grantee,  of  payments  made 
by  him  to, or  on  account  of,  the  grantor,  which 
payments  were  consistent  only  with  the  fact 
that  the  grantee  took  in  trust,  he  was  declared 
to  be  trustee.  The  trust  thus  proved  relates 
back  to  the  time  of  its  creation. 

1  Perry,  Tr.  §  81;  Lewin,  Tr.  201;  Roganv. 
Walker,  1  Wis.  527. 

It  is  not  necessary  that  Mrs.  Hinckley  should 
have  intended  these  agreements  to  be  evidence 
of  a  trust. 

1  Perry,  Tr.  68. 

In  Faxon  v.  Folvey,  110  Mass.  892,  A  con- 
veyed land  in  Q  to  B,  by  a  deed  absolute  in 
form,  but  intended  to  secure  B  against  loss  or 
a  liability  he  had  assumed  for  A.  On  August 
11,  1862,  A  gave  B  his  promissory  note  for 
$225,  the  amount  B  had  had  to  pay  under  this 
liability,  and  B  signed  and  delivered  to  A  the 
following  writing:  "Received  of  A  a  deed  for 
three  lots  of  lana  in  Q,  which  is  to  be  deeded 
back  to  him,  his  heirs,  and  assigns,  upon  pay- 
ment of  a  note  for  $225,  dated  August  11, 
1862."  Held,  that  this  was  a  sufficient  decla- 
ration of  trust;  that  its  object  and  nature  are 
stated  with  sufficient  certainty ;  and  as  a  dec- 
laration of  trust,  it  is  not  necessary  to  be 
made  at  the  time  of  the  delivery  of  the  deed." 

The  defendants  may  invoke  the  codicil  of 
Mrs.  Hinckley  as  proof  of  a  different  under- 
standing of  the  transaction,  and  of  her  inten- 
tion not  to  raise  a  trust  in  favor  of  the  plain- 
tiff. But  the  cited  cases  show  that  her  inten- 
tion is  of  no  consequence,  if  the  papers  she 
has  signed  declare  the  fiduciary  relations  be- 
tween herself  and  her  son. 

McCleUan  v.  McCleUan,  65  Me.  500;  1  Perry, 
Tr.  §  82. 

Daniel  Hinckley's  testimony  is  inadmissible, 
for  when  a  trust  results  by  force  of  a  writing, 
the  trustee  cannot  defeat  it  by  parol  evidence 
(Lewin,  Tr.  204).  He  having  testified,  how- 
ever (bis  deposition,  as  matter  of  fact,  being 
taken  long  before  the  plaintiff's),  the  latters 
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evidence  becomes  clearly  competent,  as  held 
in  Haskell  v.  Hervey,  74  Me.  196. 

As  between  an  equitable  mortgage  and  a 
sale  with  an  agreement  to  reconvey,  the  courts 
always  incline  strongly  towards  the  former, 
and  place  the  burden  of  proof  upon  the  party 
who  would  have  such  a  transaction  construed 
as  a  conditional  sale. 

Flagg  v.  Mann,  8  Sum.  84. 

"When  the  deed  and  agreement  are,  on 
their  face,  of  even  date,  the  transaction  is  a 
mortgage  in  equity." 

Jones,  Mort.  §  248. 

In  Kerr  v.  OUtnore,  6  Watts,  405,  the  court 
says:  "If  a  case  can  occur  where  such  con- 
veyances do  not  constitute  a  mortgage,  it  must 
be  one  in  which  some  time  has  elapsed,  some 
circumstances  have  occurred  to  satisfy  the 
court  and  jury  that  the  contracts  were  really 
separate,  and  that  the  first  was  always  intend- 
ed as  a  real  sale,  and  the  second  bargain  a  real 
and  distinct  agreement  to  purchase  again  the 
property  which  had  qnce  been  actually  sold.  " 

The  fact  that  interest  is  to  be  paid  is  a  strong 
fact  to  show  that  the  transaction  is  a  mort- 
gage. 

Murphy  v.  Calley,  1  Allen,  107. 

The  consideration,  if  there  was  any,  in  com- 
parison with  the  value  of  the  property  con- 
veyed, was  nothing.  Says  the  court  in  Camp- 
bell v.  Dearborn,  109  Mass.  140:  "Inadequacy 
of  price,  though  not  of  itself  alone  sufficient 
ground  to  set  in  motion  the  equity  powers  of 
the  court,  may  nevertheless  properly  be  effec- 
tive to  quicken  their  exercise,  where  other  suf- 
ficient grounds  exist,  and,  in  connection  with 
other  evidence,  may  afford  strong  grounds  of 
inference  that  the  transaction  purporting  to  be 
a  sale  wa6  not  fairly  and  in  reality  so." 

See  also  Jones,  Mort.  §  275;  Peugh  v.  Davis, 
96  U.  S.  882  (Bk.  24,  L.  ed.  775). 

It  is  not  necessary  that  the  debt  should  be 
evidenced  by  any  express  covenant,  or  by  any 
separate  security. 

Jones,  Mort.  §  265,  and  cases;  Kent,  Com. 
12th  ed.  *144,  note  d. 

"When  a  debt  is  recognized,  such  an  agree- 
ment shows  the  transaction  to  be  a  mortgage." 

Henry  v.  Davis,  7  Johns.  Ch.  40. 

In  Stinchfield  v.  MiUiken,  71  Me.  567,  Peters, 
Oh.  J.,  savs:  "The  existence  of  a  debt  is  well 
nigh  infallible  evidence  of  the  intention"  that 
the  transaction  was  for  security,  and  hence  a 
mortgage. 

Says  Graves.  in  Cornell  v.  Hall,  22  Mich. 
877:  "When  it  is  doubtful  whether  the  trans- 
action is  a  mortgage  or  a  conditional  sale,  it 
will  generally  be  treated  as  a  mortgage." 

See  also  Trucks  v.  Lindsey,  18  Iowa,  504. 

The  rule  as  to  the  mortgagor's  release  is  con- 
cisely stated  in  Peugh  v.  Davis,  supra,  thus: 
"Without  citing  the  authorities,  it  may  be 
stated,  as  conclusions  from  them,  that  a  release 
to  the  mortgagee  will  not  be  inferred  from 
equivocal  circumstances  and  loose  expressions. 
It  must  appear  by  a  writing  importing  in 
terms  a  transfer  of  the  mortgagor's  interest; 
or  such  facts  must  be  shown  as  will  operate  to 
estop  him  from  asserting  any  interest  in  the 
premises.  The  release  must  also  be  for  an  ad- 
equate consideration;  that  is  to  say,  it  must  be 
for  a  consideration  which  would  bo  deemed 
reasonable." 
482 


Messrs.  Wilson  &  Woodard,  for  defend- 
ants: 

Up  to  the  time  of  the  production  of  the  pi- 
pers by  Mr.  McCrillis,  defendants'  counsel  bad 
regarded  the  transaction  between  the  mother 
and  son  as  similar  to  the  transactions  in  the  esse 
of  HunneweU  v.  Lane,  11  Met.  168,  where  a 
daughter  had  been  persuaded  by  her  father  to 
place  in  his  hands  some  thousands  of  dollars' 
worth  of  property  to  protect  it  against  her  in- 
ability to  take  care  of  it;  and,  upon  the  death 
of  her  father,  and  his  estate  being  represented 
insolvent,  a  bill  was  brought  by  the  daughter 
for  a  conveyance,  and  it  was  decreed. 

The  letters  of  Mrs.  Hinckley  to  Stephen  are 
largely  relied  upon  to  maintain  the  bilL  We 
submit  that  there  is  nothing  in  them  inconsist- 
ent with  our  view  of  trust  for  the  security  of 
property  for  the  son,  and  an  equitable  mort- 
gage for  the  security  of  the  debt  due  from  the 
son  to  the  mother. 

It  is  not  denied  that,  in  case  of  an  instrument 
absolute  upon  its  face,  with  no  instrument  of 
defeasance  back,  parol  testimony  might  be  ad- 
missible to  prove  that  it  was  really  intended  as 
security  for  a  debt;  but  when,  as  in  the  case 
at  bar,  there  is  an  instrument  of  defeasance, 
free  from  any  imputation  of  fraud,  accident, 
or  mistake,  unambiguous  in  its  terms,  parol 
evidence  cannot  be  admitted  to  vary,  add  to,  or 
contradict  the  written  Instrument. 

This  doctrine  is  fully  discussed  in  CampixU 
v.  Dearborn,  109  Mass.  140;  Elder  v.  Elder,  W 
Me.  80;  Class  v.  Hurlburt,  102  Mass.  24;  Chad- 
wick  v.  Perkins,  8  Me.  899. 

The  case  of  Woolatn  v.  Hearn,  2  White  &  T. 
L.  Cae.  Eq.  pt.  1,  220,  lays  down  the  doctrine, 
which  seems  to  be  founded  on  good  reason, 
that  "though  a  defendant,  resisting  a  specific 
performance,  may  go  into  parol  evidence  to 
show  that  by  fraud  the  written  agreement  does 
not  express  the  real  terms,  a  plaintiff  cannot 
do  so  for  the  purpose  of  obtaining  a  specific 
performance  with  a  variation." 

The  testimony  of  Stephen  B.  Hinckley  is  not 
admissible  under  the  first  of  the  statutes  of  this 
State,  relating  to  evidence  in  cases  in  which  an 
executor  or  administrator  is  a  party. 

Rev.  8tat.  chap.  82,  §  98,  subsec  11;  HaU  v. 
Otis,  77  Me.  122;  Dwarr.  Stat  199. 

The  control  of  the  question  of  the  costs  of 
of  these  proceedings  lies  wholly  with  the 
court. 

We  cite  2  Perry,  Tr.  §§  892, 899,  928;  1  Perry, 
Tr.  §  245;  SlUson  v.  Leeman,  75  Me.  412. 

Haskell,  J.,  delivered  the  opinion  of  the 

court: 

Bill  to  regain  an  estate,  partly  real  and  part- 
ly personal,  of  the  approximate  value  of  $100,- 
000,  conveyed  by  the  orator  to  his  mother  in 
her  lifetime,  to  be  held  by  her,  either  as  a  per 
sonal  trust  for  his  benefit,  or  in  equitable 
mortgage  to  secure  advances  made  to  the  ora- 
tor, or  tor  his  benefit,  and  interest  upon  the 
same. 

The  answer  admits  that,  on  January  8, 1868, 
the  orator  conveyed  the  real  estate  to  his  moth- 
er, and  received  from  her  a  writing,  promising 
to  reconvey  the  same  upon  payment  of  all  sums 
of  money  then  due  to  her  from  the  orator, 
within  one  year,  and  that,  on  June  8  of  the 
same  year,  he  conveyed  to  her  the  personal es- 
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tate;  but  avers  that  he  then  received  a  writing 
from  her  in  place  of,  and  as  a  substitute  for, 
the  writing  of  January  8,  whereby  she  prom- 
ised to  reconvey  both  the  real  and  per- 
sonal estate  to  the  orator  upon  condition 
only  that  he  should  pay  her  $12,817.56  with 
Interest,  one  half  in  two  months,  and  the  other 
half  in  six  months,  when  the  writing  should 
become  void;  and  that  the  orator  has  not  paid 
any  part  of  the  sum  mentioned,  but  has  for- 
feited all  right  to  reclaim  his  estate;  and  that 
his  mother,  in  her  lifetime,  acquired  the  abso- 
lute title  to  the  same,  and,  by  a  codicil  to  her 
will,  that  has  been  proved  and  allowed  in  the 
probate  court,  devised  the  same  to  the  respond- 
ent Daniel,  in  trust  nevertheless  for  the  orator 
during  his  life,  and  at  his  death  to  descend  to 
his  children,  if  any,  if  not,  then  to  be  divided 
among  her  heirs;  and  that  the  respondent 
Daniel,  at  the  death  of  the  mother,  took  the*es- 
tate,  and  has  since  held  the  same  pursuant  to 
the  trust  created  by  the  mother's  will,  as  he  has 
a  legal  right  to  do. 

It  appears  that  the  orator  had  been  improvi- 
dent, and  had  incurred  debts,  and  was  inclined 
to  be  wasteful  of  property  that  he  had  recent- 
ly inherited  from  his  father,  and  had  expen- 
sive, if  not  dissolute,  habits;  and  that  his  moth- 
er, desirous  to  preserve  the  property  for  him, 
and  to  prevent  its  waste,  induced  him  to  con- 
vey the  same  to  her  upon  the  terms  mentioned 
in  the  writings  between  them.  That  she  took 
possession  of  the  property  and  managed  and 
controlled  it  until  her  death,  July  10,  1888, 
meantime  paying  to  the  orator  the  net  income 
as  it  accrued,  of  which  she  kept  a  strict  and 
detailed  account.  That  she  left  no  account 
showing  the  indebtedness  of  $12,817.56,  or  any 
writing  explaining  the  same  or  its  origin,  or  any 
credit  or  writing  showing  that  any  part  of  the 
same  had  been  paid. 

The  cause  comes  upon  report  with  astipula- 
tion that  objection  to  the  competency  of  wit- 
nesses, or  to  the  admissibility  of  evidence,  may 
be  made  at  the  trial. 

Objection  is  well  taken  to  the  competency  of 
the  orator  as  a  witness,  inasmuch  as  the  re- 
spondents are  "made  parties,  as  heirs  of  a  de- 
ceased party,"  and  his  testimony  must  be  laid 
out  of  the  case.  Rev.  Stat  chap.  82,  §98;  Sim- 
mons v.  MouUon,  27  Me.  496;  Burleigh  v.  White, 
64  Me.  28;  Wentworth  v.  Wentieorth,  71  Me.  72; 
Bxggina  v.  Butler,  78  Me.  50,  8  New  Eng. 
Rep.  278. 

The  respective  legal  rights  of  the  mother  and 
of  the  orator  flow  from  the  written  instruments 
between  them;  but  extraneous  evidence  is  ad- 
missible to  prove  every  material  fact  known  to 
the  parties  when  the  writings  were  executed. 
Conway  v.  Alexander,  7  Cranch,  218  [11  U.  8. 
bk.  8,  L.  ed.  821];  Morris  v.  Nixon,  1  How. 
118 [42 U.  8.  bk.  11,  L.  ed.  691;  Ruuellv.  South- 
ard, 12  How.  189  [58  U.  8.  bk.  18,  L.  ed.  927]. 

The  deed  and  memorandum  of  June  8  do  in- 
dicate an  absolute  sale;  but  the  question  re- 
curs, whether  the  "terms  were  not  adopted  to 
veil  a  transaction"  widely  differing  from  the 
appearance  that  it  assumed.  It  would  be  fraud 
in  equity  to  convert  into  an  absolute  sale  that 
which  was  intended  for  a  different  purpose 
(WhiUiek  v.  Kane,  1  Paige,  202;  Taylor  v. 
Luther,  2  Sum.  228;  Flagg  v.  Mann,  Id.  486; 
ffldredgev.  Jenkins,  8  Story,  181;  Wyman  v. 
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Babeoek,  2  Curtis,  886;  8.  0.  19  How.  289,  60 
U.  S.  bk.  15.  L.  ed.  691;  Campbell  v.  Dearborn, 
109  Mass.  180);  and  to  determine  this,  the  court 
must  look  through  the  cloak  that  conceals  the 
real  truth,  and  consider,  from  the  light  thrown 
upon  the  transaction  by  all  the  circumstances 
surrounding  it,  what  the  real  purpose  and  in- 
tent of  the  parties  must  have  been.  Peugh  v. 
Davie,  96  U.  8.  832  [Bk.  24,  L.  ed.  775]. 

In  this  case,  a  mother  saw  her  son  improvi- 
dent, wasteful  of  his  substance,  and,  it  may 
be,  of  dissolute  habits;  she  knew  that  he  had 
incurred  debts,  and  was  likely  to  incur  other 
liabilities,  and  indulge  in  expenditures  that  not 
only  threatened  his  personal  welfare,  but  as 
well  the  consuming  of  a  large  estate  recently 
inherited  from  his  father,  her  husband.  She 
first  took  from  him  a  conveyance  of  all  his 
real  estate,  and  gave  in  return  a  writing  that 
she  would  reconvey  the  same  upon  payment, 
within  one  year,  of  all  the  sums  he  owed  her, 
and  interest.  Six  months  later  she  received 
all  his  personal  property,  and  gave  in  return  a 
writing  to  reconvey  both  the  real  and  personal 
estate  upon  payment  to  her,  within  six  months, 
of  nearly  $18,000,  with  interest.  The  security 
exceeded  the  supposed  debt  nearly  or  quite 
eightfold.  She  must  have  known  that  he  had 
no  means  to  pay  so  large  a  debt,  save  from  the 
property  she  had  received.  How  the  debt 
arose  the  evidence  does  not  show.  She  left 
nothing  to  show  it.  What,  then,  can  be  the 
true  interpretation  of  the  contract  between  the 
mother  and  son,  unless  it  be  that  she  acquired 
his  property  to  preserve  it,  and,  incidentally,  to 
secure  her  from  loss  for  advances  made  for  his 
benefit? 

The  bill  is  framed  in  a  double  aspect,  either 
that  the  mother  was  an  equitable  mortgagee, 
or  held  the  estate  as  a  trust  voluntarily  created 
by  the  orator  for  his  own  benefit;  and  it  may 
be  of  little  practical  consequence  in  which  ca- 
pacity she  held  the  estate.  That  the  transac- 
tion of  June  8  might  well  be  held  to  create  an 
equitable  mortgage,  if  the  debt  named  in  it  was 
real,  there  can  be  little  doubt;  but  the  evidence 
touching  the  mother's  treatment  of  the  prop- 
erty for  the  sixteen  years  that  she  held  it  prior 
to  her  death,  and  her  written  declaration  to  the 
orator  concerning  it,  may  as  well  be  held  to 
prove  that  she  did  not  claim  to  hold  the  prop- 
erty simply  in  mortgage,  but  rather  that  she 
held  the  property  by  what  she  considered  "a 
sacred  trust  for  her  son." 

An  express  trust  concerning  lands  can  only 
be  created  or  declared  by  some  writing  signed 
by  the  party  or  his  attorney  (Rev.  Stat.  1857, 
1888,  chap.  73,  §  11);  and  the  writing  need  not 
be  made  at  the  time  of  the  principal  transac- 
tion; it  may  be  made  subsequently;  and  it  is 
sufficient,  though  it  be  informal,  if  the  terms 
of  the  trust  can  be  understood  from  it.  Mc- 
Ciellan  v.  McCleUan,  65  Me.  500,  and  cases 
cited;  Faxon  v.  Folvey,  110  Mass.  392. 

So  soon  as  the  mother  acquired  the  property, 
she  began  a  detailed  account  of  its  income; 
and,  so  long  as  she  lived,  caused  a  strict  ac- 
count of  income  and  expenditure  to  be 
kept  touching  it,  and  promptly  paid  to  the  ora- 
tor the  net  income  as  it  accrued,  without  de- 
ducting a  farthing  in  payment  of  any  supposed 
debt  of  her  own,  or  of  interest  upon  it,  or  for 
her  own  services  in  the  management  of  the 
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property.  Her  letters  to  the  orator  show  how 
tenderly  her  affections  followed  him  in  sick- 
ness and  in  health,  and  how  solicitous  she  was 
that  the  income  from  his  property  should  be  as 
large  as  possible.  In  one  letter  she  says:  "You 
seem  to  feel,  and  have  no  confidence  in  me; 
when  I  have  written  you  repeatedly  that  I  con- 
sidered your  property  in  my  hands  as  sacred 
as  my  own  heart's  blood.  I  have  done  the 
very  best  for  you  that  I  could.  I  have  wished 
many,  many  times,  that  you  had  never  put 
your  property  into  my  hands,  for  it  has  caused 
me  so  much  care  and  trouble:  but  it  has  been 
much  better,  for  you  have  received  your 
income  regular,  without  any  trouble  or  ex- 
pense. *  *  *  I  Bhall  do  right  by  you.  You 
say  you  have  nothing  to  show  in  case  I  am 
taken  away.  You  have  my  letters;  besides, 
there  is  plenty  of  evidence  among  my  papers 
that  your  property  is  all  right.  Again  she 
writes:  "You  may  rest  assured,  I  shall  always 
send  you  all  of  your  interest,  except  enough 
to  pay  your  taxes.  *  *  *  I  think  yours  is 
invested  as  well  as  it  can  be  these  times." 
Again  she  writes:  "Your  income  is  a  little 
more  this  year.  I  send  you  $200  this  month, 
and  shall  continue  to  send  you  the  same 
amount  every  month  as  long  as  your  property 
yields  it." 

These  letters  plainly  enough  declare  that  she 
held  the  orator's  property  in  trust  for  his  ben- 
efit, and  her  own  conduct  conformed  to  the 
declarations  of  her  pen.  She  writes  the  ora- 
tor, "I  shall  always  send  you  all  of  your  inter- 
est except  enough  to  pay  your  taxes."  And 
at  her  death  she  left  a  will  providing  that  all 
of  the  orator's  estate  should  be  held  in  trust, 
the  income  to  be  paid  to  him  during  life,  and 
the  principal  to  be  distributed  among  his  heirs 
at  his  death. 

The  memoranda  of  January  8  and  of  June 
8  are  evidence  of  the  relation  of  debtor  and 
creditor;  and  that  of  June  8  is  the  only  evi- 
dence in  the  case  of  the  amount  of  the  mother's 
supposed  debt.  It  is  not  signed  by  the  orator; 
nor  is  it  made  the  basis  of  his  claim  by  any 
averment  in  his  bill.  The  respondents  set  it 
up  in  their  answer  as  containing  a  condition, 
for  the  breach  of  which  the  orator  has  forfeit- 
ed all  right  to  regain  the  property  conveyed  to 
his  mother;  and  the  orator  replies  that  the  debt 
named  in  it  is  wholly  fictitious,  and  stoutly 
contends  that  the  circumstances  under  which 
it  was  given,  and  the  conduct  of  the  mother 
for  sixteen  years,  while  she  held,  managed,  and 
paid  over  to  him  the  income  of  his  property, 
without  ever  suggesting  that  it  was  burdened 
with  a  debt  of  nearly  $13,000.  or  making  any 
charge  or  entry  of  the  same  in  her  book  of  ac- 
count with  him,  overcome  all  evidence  of  the 
debt  from  the  writing  itself. 

The  accounts  of  the  mother  show  that  she 
has  been  repaid  all  sums  that  she  had  charged 
to  the  orator,  and  that  at  her  death  she  held  a 
cash  balance  of  income  from  his  estate  of 
$2,242.60. 

The  court  is  constrained  to  believe  that  the 
$12,817.66  mentioned  in  the  writing  of  June 
3  is  not  due  from  the  orator,  but  that  it  is  a 
fictitious  sum,  written  for  the  appearance  of  a 
debt,  when  no  debt  existed.  She  charged  the 
orator  for  payments  of  money  made  for  him 
during  the  year  prior  to  June  8,  1868,  and  on 
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the  81st  of  July,  1868,  charged  him  with  $2,- 
172  paid  upon  her  note  given  June  2,  the  day 
before  the  date  of  the  writing  of  June  8,  in 
payment  of  sundry  executions  against  him; 
but  made  no  charge  of  the  $12,817.56  men- 
tioned in  that  writing.  It  is  improbable  that 
she  could  have  kept  so  detailed  and  strict  aa 
account  with  the  orator,  and  not  have  charged 
him  with  all  that  he  owed  her.  Moreover,  if 
she  had  advanced  so  large  a  sum,  is  it  possible 
that  for  sixteen  years  she  would  not  have  men- 
tioned it  to  some  of  the  relatives,  or  friends, 
or  counsellors,  or  have  referred  to  it  in  some 
of  the  numerous  letters  to  the  oratort  On  the 
contrary,  her  letters  clearly  show  that  she  con- 
sidered all  the  property  that  she  had  received 
from  the  orator  as  his,  and  so  treated  it  as  long 
as  she  lived.  Her  conduct  and  her  letters  re- 
pudiate any  claim  for  the  $12,817.56  now 
sought  to  be  charged  upon  the  orator's  estate, 
and  must  be  held  to  overcome  the  writing  of 
June  3,  in  that  particular. 

The  trust  assumed  by  the  mother  was  per- 
sonal, and  terminated  with  her  own  life  (Sun- 
newll  v.  Lane,  11  Met.  168);  she  could  not  del- 
egate it,  or  by  devise  continue  it.  It  follows, 
therefore,  that  the  respondent  Daniel,  the  ex- 
ecutor of  the  trustee,  should  account  for  the 
personal  estate  that  his  testatrix  held  belong- 
ing to  the  orator,  and  should  pay  over  the 
same  to  him.  The  respondents,  heirs  of  the  tes- 
tatrix,* should  release  their  interest  to  the 
orator,  in  the  real  estate  that  he  conveyed  to 
her  by  deed  of  January  8,  1868,  and  neither 
party  should  recover  costs.  In  case  of  dis- 
agreement about  performing  the  final  decree, 
either  party  may  apply  for  relief  by  written 
application  in  this  cause. 

Decree  accordingly. 

Peters,  Ch.  J.,  Walton,  Danfbrth, 
Emery,  and  Foster,  J  J.,  concurred. 


Lucilius  A.  EMERY,  Exr.. 
v. 

UNION  80CIETY  of  Savannah  ft  aL 

1.  A  devise  is  broken  by  the  sale  of  the 

real  estate  by  the  testator  in  his  life- 
time. 

2.  In  such  a  case  the  proceeds  of  the  sale 
go  to  the  residuary  legatee,  in  the 
absence  of  any  specific  provision  in 

relation  thereto. 

(Hancock  Decided  March  80, 1887 J 

N  report.    Bill  sustained. 
Bill  in  equity,  by  the  executor  of  the  will 
of  William  P.  Howland,  against  the  Union  So- 
ciety of  Savannah,  Ga.,  and  Anna  Marion 
Wirgman,  John  Myers  Durborrow,  Richard 
Newton  Durborrow,  and  Savannah  Strutters, 
all  of  Philadelphia.   The  suit  is  brought  to 
obtain  a  construction  of  the  will. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hale  &  Hamlin,  for  plaintiff. 
Messrs.  Holmes  &  Payson,  for  Union  So- 
ciety of  Savannah: 

Where  real  estate  is  devised  by  a  will,  and. 
after  the  execution  of  auch  will,  the  to**** 
conveys  such  real  estate,  the  will  is  revoked 
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pro  tanto;  or  perhaps  the  more  correct  expres- 
sion is  that  the  devise  is  thereby  adeemed. 

1  Redf.  Wills,  p.  *889,  §  18;  1  Jarm.  Wills, 
p.  309,  51  h  Am.  ed. ;  1  Wms.  Exrs.  p.  241,  note 
e.  1;  Powell.  Dev.  3d  Am.  ed.  pp.  878,  877;  1 
Toller,  Exrs.  8d  Am.  ed.  p.  19,  20.  22;  Car- 
ter v.  Thomas,  4  Me.  841-844;  Howes  v.  Hum- 
phrey, 9  Pick.  850-860;  Ward  v.  Ward,  15  Pick. 
511,  524;  Wiggin  v.  Swett,  6  Met.  194-202. 

The  general  rule  is  well  sustained  (Webs- 
ter v.  Webster,  105  Mass.  588-542;  Herring- 
ton  v.  Bvdd,  5  Denio.  821;  Walton  v.  Wal- 
ton, 7  Johns.  Ch.  258;  Arthur  v.  Arthur,  10 
Barb.  9;  Skerrttt  v.  Burd,  1  Whart.  246;  Brush 
v.  Brush,  11  Ohio,  287;  Bowen  v.  Johnson,  6 
Ind.  110;  8.  (7.61  Am.  Dec.  110;  Epps  v. Dean, 
28  Ga.  583;  Wells  v.  Wells,  35  Miss.  638;  Tan- 
ner v.  Van  Bibber,  2  Duv.  (Ky.)  550;  Adams  v. 
Winne,  7  Paige,  97;  Philson  v.  Moore,  28  Hun, 
152;  Beck  v.McGillis,  9  Barb.  35-52  et  seq.); 
even  where  the  conveyance  is  to  the  person 
to  whom  the  devise  was  made  (Rose  v.  Rose,  7 
Barb.  174;  Arthur  v.  Artitur,  10  Barb.  9). 

And  such  devise  is  not  only  adeemed  by  an 
absolute  conveyance  of  the  title,  but  this  effect 
ia  not  avoided  by  taking  a  mortgage  back. 

Adams  v.  Winne,  supra;  Brown  v.  Brown,  16 
Barb.  569;  Arthur  v.  Arthur,  supra;  Rose  v. 
Rose,  supra;  Beck  v.  MeOillis,  9  Barb.  85;  Mc- 
Naughton  v.  McNaughton,  84  N.  Y.  201. 

In  fact,  "where  the  estate  is  varied  in  any  es- 
sential particular  by  the  testator,  although  not 
done  with  any  expectation  of  revoking  the  de- 
vise, It  will  nevertheless  have  that  effect." 

1  Redf.  Wills,  p.  836,  and  cases  in  note; 
Beck  v.  McOUUs,  9  Barb.  85-68;  Herrington  v. 
Budd,  5  Denio,  821. 

It  sometimes  happens,  in  cases  of  a  contract 
for  conveyance  by  the  testator,  that  the  legal  es- 
tate only  remains  subject  to  the  operation  of 
the  devise,  and  the  amount  due  on  the  purchase 
money  becomes  a  part  of  the  general  personal 
estate,  and  hence  goes  to  the  residuary  fund, 
unless  taken  by  prior  devise. 

1  Redf.  Wills,  p.  886,  §7;  Farrar  v.  Winter- 
ton,  5  Beav.  1;  Moor  v.  Raisbeek,  12  Sim.  128; 
Ex  parte  Hawkins,  18  Sim.  569;  Clingan  v. 
MiteheUree,  81  Pa.  25  ;1  Jarm.  Wills,  p.826;2Aw- 
ohoo  v.  Lea,  1  Swan  (Tenn.),  119;  8.  C.  55  Am. 
Dec.  726. 

In  Bodey  v.  WyaU,  14  How.  891-897  (55  U. 
8.  bk.  14,  L.  ed.  468-471),  the  court  says:  "We 
do  not  mean  to  say  that  every  residuary  clause 
in  a  codicil  will  pass  land  specifically  devised 
in  a  will,  where,  by  some  act  of  the  testator, 
the  devise  is  impliedly  revoked  after  the  codi- 
cil was  executed.  There  are  adjudged  cases 
where  it  has  been  held  otherwise;"  but  all  such 
cases  turn  upon  some  peculiar  provision  of  the 
will;  as,  for  instance,  where  the  notes  given 
for  the  purchase  money  are  included  in  the 
devise  (Atwood  v.  Weems,  99  U.  8.  188-185. 
Bfc  25.  L.  ed.  471);  where  the  will  showed 
that  the  residuary  bequest  was  of  a  residue  of 
only  a  part  of  the  estate  (Ommanney  v.  Butch- 
er, 1  Turn.  &  R.  260;  and  see  2  Wms.  Exrs. 
1565,  and  cases  cited  in  notes;  Webster  v.  Web- 
ster, 105  Mass.  588). 

All  distinctions  between  real  and  personal 
estate,  in  respect  to  revoked  or  lapsed  legacies 
or  devises,  have  been  abolished  by  statute. 

Drew  v.  Wakefield,  54  Me.  291, 296,  and  cases 
cited;  Thayer  v.  Wellington,  9  Allen,  288. 
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There  are  fixed  rules  of  law  which  no  in- 
tention of  the  testator  can  overcome, — certain 
words  and.  phrases,  and  the  effect  of  certain 
acts  of  the  testator, — "  which  have  been  estab- 
lished by  a  long  course  of  judicial  decisions, 
and  have  become  landmarks  of  property,  and 
cannot  therefore  be  disturbed." 

Bosiey  v.  Wyatt,  supra;  Smith  v.  Bell,  6  Pet. 
68-70  (81  U.  S.  bk.  8,  L.  ed.  322);  Clark  v. 
Packard,  9  Gray.  417-420;  Brattle  Square 
Church  v.  Grant,  8  Gray,  142-158;  Ramsdell 
v.  Ramsdell,  21  Me.  288-292;  Fisk  v.  Keene,  85 
Me.  849-854;  Malcolm  v.  Malcolm,  8  Cush.  472, 
477  etseq. ;  Warren  v.  Webb,  68  Me.  185;  Nash 
v.  Simpson,  78  Me.  142, 149,  1  New  Eng.  Rep. 
699. 

It  must  operate,  even  though  known  to  pro- 
duce a  result  contrary  to  the  actual  intention 
of  the  testator.  "The  principle  which  gov- 
erns in  cases  of  an  actual  alteration  in  the  es- 
tate of  the  devisor  is  clearly  distinguishable 
from  that  which  governs  in  cases  of  an  intend- 
ed alteration  only;  for  in  the  former  cases  the 
revocation  is  a  consequence  of  law,  uninflu- 
enced by  and  independent  of  any  intent  in  the 
devisor  to  revoke  or  not;  but  in  the  latter 
cases  the  revocation  is  an  inference  from  the 
fact,  as  furnishing  a  ground  to  conclude  that 
such  was  the  intent  of  the  party." 

Powell,  Dev.  3d  Am.  ed.  p.  876.  See  Toller, 
Exrs.  21;  Brown  v.  Brown,  16  Barb.  669-572, 
and  cases  cited. 

There  are  "apparent"  exceptions  to  the  gen- 
eral rule  that  the  intention  of  the  testator  is  to 
govern  in  the  construction  of  a  will,  because 
they  are  not  necessarily  so.  In  fact  it  is  a  well- 
established  rule  of  law  that  any  change  in  the 
estate  is  proof  of  a  change  in  the  testator's  in- 
tention. 

4  Kent,  Com.  13th  ed.  p.  *  528;  Brown  v. 
Brown,  supra;  Powell,  Dev.  ed.  1822,  p.  876; 
Carter  v.  Thomas,  4  Me.  341-844. 

The  construction  and  effect  of  this  will  de- 
pend, of  course,  upon  the  laws  of  Maine, 
where  the  testator  had  his  domicile. 

Gilmanv.  Oilman,  52  Me.  165-172,  and  cases 
cited. 

A  well-established  rule  is  that  courts  will  so 
construe  a  will  as  to  dispose  of  all  the  proper- 
ty of  the  deceased,  unless  bis  Intention  appears 
to  the  contrary,  or  some  established  rule  of 
construction  forbids  it. 

2  Redf.  Wills,  p.  116;  8  Jarm.  Wills.  5th  Am. 
ed.  p. 707.  Rulel6;  Blaisdellv.Hight  69 Me.  806- 
808;  Dole  v.  Johnson,  3  Allen,  864;  Nash  v. 
Simpson,  78  Me.  142, 147, 1  New  Eng.  Rep.  699. 

The  general  rule  as  to  devises  and  legacies 
which  nave  failed  for  any  reason  is  that  they 
go  to  the  residuary  fund,  if  such  there  be. 

1  Jarm.Wilkvp.826;l  Redf.Wills,p.886;2Id. 
p.174;  Drewv.  WakefieldM^- 291-296;  Thayer 
v.  Wellington,  9  Allen,  295;  Hayden  v.  Stough- 
ton,  5  Pick.  537;  Farrar  v.  Winterton,  5  Beav. 
1;  Adams  v.  Winne,  7  Paige,  97;  Arthur  v. 
Arthur,  10  Barb.  9;  Beck  v.  MeOillis,  9  Barb. 
85;  Rose  v.  Rose,  7  Barb.  174;  King  v.  Strong, 
9  Paige,  94;  James  v.  James,  4  Paige,  114;  Phil- 
son  v.  Moore,  28  Hun,  152;  RenneU  v.  Abbott,  4 
Ves.  Jr.  802;  Moor  v.  Raisbeek,  12  8im.  128; 
Ex  parte  Hawkins,  18  Sim.  569;  Clingan  v. 
MiteheUree.  31  Pa.  25:  Donohoo  v.  Lea,  1  Swan 
(Tenn.).119;  8.  C.  55  Am.  Dec.  727:  Birch  v. 
Baker,  Mosely,  874;  Gale  v.  Gale,  21  Beav.  849; 
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Frazier  v.  Fraeier,  2  Leigh,  642-640;  Clark  v. 
Packard,  9  Gray,  417-420. 

No  other  provision  of  the  will  can  anticipate 
the  residuary  fund,  as  in  Brattle  Square  Church 
v.  Grant,  8  Gray,  142-159. 

We  do  not  at  present  see  any  argument  to  be 
drawn  from  the  fact  that  the  Philadelphia  re- 
spondents are  collateral  kindred,  or  next  of 
kin,  of  the  testator,  so  long  as  there  is  no  in- 
testacy; for  we  do  not  know  of  any  case  in 
which  such  kinship  has  been  allowed  to  have 
any  effect  upon  a  question  of  this  kind.  It 
must  be  fresh  in  the  recollection  of  the  court 
that,  in  the  case  of  deficit  of  assets,  even  the 
children  of  the  testator  have  no  precedence 
upon  the  question  of  abatement. 

Emery  v.  Batehelder,  78  Me.  288.  2  New  Eng. 
Rep.  68. 

The  mere  understanding  of  a  testator  cannot 
revoke  his  will. 

Hoitt  v.  Hoitt,  68  N.  H.  475,  1  New  Eng. 
Rep.  547. 

If  we  may  venture  to  suggest  that  coun- 
sel have  in  mind  a  rule  of  law  not  applicable  to 
this  case,  it  might  be  well  supposed  that  they 
had  confounded  the  case  at  bar — in  which  the 
devise  and  trust  itself  was  perfectly  consistent 
with  the  rules  of  law  covering  the  construction 
of  wills,  and  valid,  when  made,  in  every  re- 
spect,—with  certain  cases  where  the  gift  to 
the  first  taker  was  absolutely  void  in  the  first 
instance;  as,  for  example,  as  being  within  the 
rule  against  perpetuities;  in  which  case,  be- 
cause of  the  first  being  void  ab  initio,  it  would 
follow  that  gifts  over  would  also  be  necessarily 
void.  More  than  one  instance  of  this  is  to  be 
found  in  the  books;  but,  for  the  reasons  al- 
ready stated,  it  has  no  application  to  the  case 
at  bar,  which  lies  wholly  without  the  necessary 
limit  which  gives  the  rule  its  force.  As  ex- 
amples of  the  doctrine  referred  to,  the  court  is 
respectfully  referred  to  the  cases  of — 

Arnold  v.  Chapman,  1  Ves.  108;  Tucker  v. 
Tucker,  5  N.  Y.  408;  Fotdick  v.  Fotdick,  6 
Allen,  41. 

Perhaps  the  question  may  be  raised  under 
the  whole  will  as  to  whether  the  trust  created 
thereby  was  limited  to  the  provision  for  the 
wife's  support  during  her  lifetime  or  widow- 
hood, or  whether  it  included  also  the  taking 
and  eventually  turning  over  to  the  "residuary 
legatees  as  provided  in  this  will."  In  the  first 
instance,  the  words  seem  to  be  those  of  a  trust 
for  the  whole.  We  deem  it  immaterial  which 
view  is  taken,  although  it  would  seem  from 
the  provisions  for  selling,  conveying,  and  ex- 
changing, coupled  with  the  words  of  the  de- 
vise, that  the  trust  was  not  limited,  as  con- 
tended, but  embraced  the  whole  property.  The 
fact  of  the  death  of  one  of  the  beneficiaries 
under  the  trust,  where  there  is  a  provision  as 
to  where  his  interest  shall  go,  cannot,  in  any 
aspect  of  the  case,  prevent  his  taking  the  title. 
This  disposes  of  the  whole  assumption  of  coun- 
sel for  the  Philadelphia  respondents,  upon  the 
question  that  the  residuary  devise  is  void. 

1  Jarm.  Wills.  627;  Doe  v.  Edlen,  81  E.  C. 
L.  148;  4  Ad.  &E.  582. 

We  consider  that,  upon  the  authorities,  the 
doctrine  is  fully  settled  that  where  a  gift  is 
made  to  one,  and  upon  his  decease  it  is  given 
over  to  another  person,  and  the  first  taker  dies 
before  the  decease  of  the  testator,  the  gift  is 
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not  thereby  made  void  as  to  all,  but  the  second 
taker  succeeds  to  the  same  right  and  title  at 
the  death  of  the  testator  as  he  would  at  the 
death  of  the  first  taker,  had  he  survived  the 
testator.  This  doctrine  is  neither  new  nor 
doubtful.  The  authorities  have  been  uniform 
upon  this  point,  always  supposing  that  the  first 
gift  is  not  in  itself  void  by  reason  of  being  in 
violation  of  some  established  rule  or  statute 
governing  the  construction  of  wills,  or  limit- 
ing the  power  of  the  testator  in  the  disposition 
of  his  property. 

Miller  v.  Warren,  2  Vera.  207:  Oullker  v. 
WickeU,  1  Wils.  105;  Tucker  v.  Tucker,  5  N. 
Y.  408;  Warner  v.  Beach,  4  Gray,  162. 

Metsrs.  Symonda  A  Libbeyv  for  the  other 
respondents: 

As  was  said  in  Morey  v.  Sohier,  2  New  Eng. 
Rep.  269:  "In  this  State  many  of  the  condi- 
tions upon  which  the  doctrine  of  implied  rev- 
ocation was  formerly  based  in  England  no 
longer  exist.  *  *  *  Under  this  alteration  of 
the  common  law,  any  form  of  words  showing 
the  intent  of  the  testator  to  devise  all  the  estate 
which  he  should  own  at  the  lime  of  his  decease 
passes  all  his  property,  real  and  persona], 
whether  owned  at  the  time  of  making  the  will 
or  acquired  afterward.  If  a  testator,  after  ex- 
ecuting his  will,  makes  a  conveyance  of  lands 
specifically  devised,  and,  subsequently  be- 
coming revested  with  the  title,  is  the  owner  of 
the  same  land  at  his  decease,  it  passes  by  the 
will  as  if  there  had  been  no  alienation." 

In  1  Redf.  Wills,  888,  it  is  said:  "According 
to  the  present  English  statute,  and  those  of 
most  of  the  American  States,  it  is  only  neces- 
sary that  the  will  be  so  expressed,  in  order  to- 
operate  upon  such  estate  as  the  testator  may 
have  at  his  decease;  and  it  is  not  material,  eten 
as  to  real  estate,  that  he  should  be  seised  of  the 
same  estate  at  the  time  of  executing  the  will 
since  the  instrument  will  operate  upon  any 
estate  coming  fairly  within  its  terms,  in  which 
the  testator  is  seised  of  a  disposable  interest  at 
the  time  of  his  death." 

Now  we  submit  that,  under  our  present 
statutes,  and  under  the  established  rules  for 
the  construction  of  wills,  in  which  the  great 
object  sought  to  be  attained  is  to  arrive  at  the 
intention  expressed  by  the  testator,  it  would 
not  be  a  forced  construction  of  this  will  to  hold 
that  whatever  interest  in  real  estate  in  Savan- 
nah the  testator  had  at  the  date  of  his  death,  by 
virtue  of  the  mortgage,  as  well  as  the  debt 
which  said  mortgage  was  given  to  secure, 
passed  under  the  devise  to  the  nephews  and 
nieces,  for  whom  the  trustee  was  directed  to- 
reserve  such  real  estate  unless  a  strong  neces- 
sity to  sell  it  should  arise;  and  that  this  con- 
struction is  much  more  reasonable,  and  more 
in  accordance  with  the  testator's  intention  than 
one  which  would  substantially  exclude  the 
heirs  from  the  benefit  of  their  inheritance,  and. 
after  very  trifling  bequests,  give  the  whole  es- 
tate, under  the  last  clause  in  the  will,  to  the 
Union  Society  of  Savannah. 

See  Dunlap  v.  Dunlap,  74  Me.  402. 

A  testator  devised  to  his  daughter  H.  one- 
third  part  of  a  certain  farm,  "but  if  my  exec- 
utor shall  think  best  to  sell  said  farm,  tbeal 
give  to  her  one-third  part  of  the  proceeds  of 
the  sale  of  said  farm-,  to  his  daughter  8  one- 
third  part  of  the  same  farm,  "or  if  said  farm 
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Is  sold,  then  one-third  part  of  the  proceeds  of 
the  sale  of  said  farm;"  and  after  a  devise  to  bis 
daughter  A,  in  the  same  words  as  to  8,  added, 
"And  I  herebv  authorize  my  executor  to  sell 
and  pass  deeds  to  convey  said  farm  in  such 
manner  as  he  may  think  best  for  all  concerned, 
and  divide  the  proceeds  as  above  directed;  but 
if  he  should  think  best  not  to  sell  the  same, 
then  they  may  take  the  farm."  After  the 
making  of  his  will,  the  testator  in  his  lifetime 
sold  the  farm.  Held,  that  8  was  entitled  to  one 
third  of  the  proceeds  of  such  sale. 

Clark  v.  Packard,  9  Gray,  417. 

If  it  be  held  in  this  State  (Drew  v.  Wakefield, 
•54  Me.  296)  that  the  distinction  has  been  abol- 
ished between  a  lapsed  devise  of  real  estate 
And  a  lapsed  legacy  of  personal  estate,  and  that 
both  now  pass  by  the  residuary  clause,  the 
same  is  not  true  of  the  law  of  Georgia. 

See  1  Jarm.  Wills,  685,  note  8,  in  which 
it  is  said:  "'In  the  absence  of  all  statutory  pro- 
visions the  rule  of  the  common  law  has  been 
adopted  in  many  States,— that  void  and  lapsed 
legacies  go  to  the  residuary  legatee,  but  void 
and  lapsed  devises  to  the  heir,  citing  Hughes 
v.  Allen,  81  Ga.  489;  Word  v.  Mitchell,  82  Ga. 
€28;  Thweatt  v.  Redd,  50  Ga.  181. 

Undoubtedly,  if  it  had  been  the  intention  of 
the  testator  that  the  bequest  and  devise  to 
Anna  Marion  Wirgman  et  at.,  or  that  the  bc- 
-quest  and  devise  to  the  Union  Society,  take 
effect  upon  the  death  of  the  testator's  wife  at 
any  time,  the  effect  of  her  death  in  the  life- 
time of  the  testator  would  simply  be  to  accel- 
erate the  enjoyment  of  such  legacies  and  de- 
vises by  removing  the  prior  life  estate  out  of 
the  way;  but  in  each  of  these  cases  we  submit 
that  the  whole  context  and  purport  of  the  will, 
and  the  conduct  of  the  testator,  so  far  as  it  ap- 
pears as  a  fact  in  the  present  case,  tend  to  show 
that  he  did  not  intend  either  of  these  legacies 
or  devisesto  take  effect  at  all,  except  upon  the 
death  of  his  widow  or  her  remarriage.  The 
event  of  her  death  and  of  her  remarriage  are 
referred  to  the  same  period  of  time,  namely, 
that  succeeding  his  own  decease. 

See  Tucker  v.  Tucker,  5  N.  Y.  420;  Rand- 
jWd  v.  RandJUld,  2  De  Gex  &  J.  59. 

The  argument  of  the  learned  counsel  for  the 
Union  Society  wholly  misconceives  the  posi- 
tion which  we  take  in  this  case.  We  claim  no 
revocation  of  the  will.  We  do  not  deny  that 
the  will  is  to  take  effect  precisely  according  to 
the  intent  expressed  in  it;  nor  do  we  claim  that 
there  is  any  rule  of  law  which  prevents  the  gift 
over  to  the  Union  8ociety  from  taking  effect 
in  any  event  in  which  the  testator  so  designed. 
If  the  meaning  of  this  will  is  that  the  gift  over 
to  the  Union  Society  is  to  be  effective  in  the 
event  of  the  decease  of  the  testator's  wife  in 
his  own  life,  as  well  as  in  the  event  of  her  de- 
cease after  his  own  death,  we  do  not  urge  that 
there  is  any  technical  rule  of  law  which  pre- 
vents that  result.  We  do  not  deny  anything 
stated  by  the  court  in  the  case  cited  on  the 
other  side,  Morton  v.  Barrett,  22  Me.  267.  The 
gift  over  to  the  Union  Society  is  just  as  valid 
in  the  event  (which  happened)  of  the  death'of 
tho  wife  before,  as  it  would  have  been  in  the 
the  event  of  the  death  of  the  wife  after,  the 
testator's  own  decease,  provided  that  is  the 
testator's  intent  expressed  in  the  will.  What 
we  do  deny  is  that  the  will  so  intends. 
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We  appeal  with  confidence  to  all  general 
rules  of  construction  as  in  our  favor  in  this 
case,  but  general  rules  hold  only  when  special 
facts  do  not  control  them;  and  we  respectfully 
submit  that  the  more  carefully  the  precise  lan- 
guage of  this  will  is  studied,  in  the  light  of  the 
situation  itself  and  of  the  testator's  manifest 
feeling  and  desire,  the  stronger  the  conviction 
becomes  that  the  will  intended  what  the  man 
himself  intended,  and  is  as  far  from  attempting 
the  wrong  which  the  Union  Society  would  im- 
pute to  it  as  the  testator  would  be  if  he  could 
now  declare  his  intention  to  the  court. 

Corbyn  v.  French,  4  Ves.  485;  Stewart  v. 
Jones,  8  De  Gex  &  J.  582;  Ttlson  v.  Jones, 
1  Russ.  &  M.  558;  Cowley  v.  Knapp,  42  N.  J. 
L.  802,  803;  Randfield  v.  Randfield,  2  De  Gex 
&  J.  57;  Nash  v.  Simpson,  78  Me.  147,  1  New 
Eng.  Rep.  699. 

Virgin,  J.,  delivered  the  opinion  of  the 
court: 

The  testator,  a  resident  in  this  State,  exe- 
cuted his  will  February  8,  1888,  died  April  28, 
1885,  and  his  will  was  probated  the  succeeding 
June. 

At  the  date  of  his  will  he  had  a  wife  and 
five  nephews  and  nieces, — children  of  his  only 
sister,— residents  in  Philadelphia.  He  also 
owned  one  moiety  of  certain  real  estate  in  Sa- 
vannah, Georgia,  which  was  all  he  owned 
there,  and  his  nephews  named  owned  the 
other  moiety. 

After  giving  certain  specific  legacies  to  vari- 
ous persons,  the  testator  bequeathed  and  de- 
vised to  the  plaintiff,  as  his  trustee,  all  the  resi- 
due of  his  estate,  real  and  personal,  upon  cer- 
tain trusts,  and  authorized  him  to  lease,  ex- 
change, sell,  and  convey  any  or  all  of  his  estate 
for  the  purpose  of  executing  the  provisions  of 
bis  will. 

The  trusts  specified  were:  To  hold,  manage, 
care  for,  and  invest  all  the  residue  of  his  estate, 
real  and  personal,  according  to  his  best  discre- 
tion and  judgment;  pay  the  annual  income 
thereof  to  his  wife  so  long  as  she  shall  remain 
his  widow;  should  that  not  suffice,  then  the 
trustee  should  add  thereto,  irrespective  of  any 
other  source  of  income  possessed  by  her,  such 
a  sum  out  of  the  principal  as  would  suffice; 
but  that  he  should  not  sell  the  real  estate  in 
Savannah  "until  a  strong  necessity  should 
arise  therefor;"  and  "to  divide  so  much  of  his 
estate  as  may  be  remaining  upon  the  death  or 
remarriage  of  his  wife  among  his  residuary 
legatees,  as  provided  in  this  will." 

He  then  bequeathed  and  devised,  upon  the 
death  or  remarriage  of  his  wife,  unto  four  of 
his  Philadelphia  nephews  and  nieces, — Anna 
M.  Wirgman,  John  M.  Durborrow,  Richard  N. 
Durborrow,  and  W.  P.  H.  Durborrow, — "to 
hold  in  equal  shares,  all  his  real  estate  in  Sa- 
vannah." 

He  then  bequeathed  and  devised,  "upon  the 
death  or  remarriage  of  his  wife,  all  the  residue 
of  his  estate,  real  and  personal,  to  the  Union 
Society  of  Savannah,"  a  society  duly  incorpo- 
rated for  charitable  purposes. 

After  the  execution  of  the  will,  but  before 
the  decease  of  the  testator,  his  wife  died. 
Thereafter,  on  July  81,  1884,  the  testator  sold 
and  conveyed  his  real  estate  in  Savannah  for 
the  sum  of  $15,000,— $5,000  cash  and  two 
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notes  of  $5,000  "each,  payable  in  one  and  two 
years  respectively,  with  interest,  secured  by  a 
mortgage  on  the  premises.  The  notes  were 
entrusted  by  the  testator  to  the  husband  of  one 
of  the  devisees  for  collection,  who,  after  the 
decease  of  the  testator,  collected  the  first  note, 
and  interest  on  both  to  July  81,  1885,  and  re- 
mitted the  same  to  the  plaintiff  as  executor; 
and  the  second  note  still  remains  unpaid  in 
the  custody  of  him  to  whom  it  was  entrusted. 

Not  only  the  surviving  nephews  and  nieces, 
but  the  Union  Society,  claim  the  proceeds  of 
the  Savannah  property.  In  their  answer  the 
former  claimed  them,  and  "the  interest  of  the 
testator  therein  by  virtue  of  the  mortgage,  as 
belonging  to  them  under  the  will."  At  the 
/  argument  the  claim  is  that  the  trust  declared 
was  based  on  the  contingency  that  his  wife 
would  survive  the  testator,  in  which  event  the 
residuum  was  to  go  to  the  trustee;  but  that  in 
the  event  which  actually  happened, — of  his 
wife's  death  preceding  bis  own, — the  will  is  si- 
lent; and  that  such  property  remains  undis- 
posed of  by  the  will,  and  is  to  go  according  to 
the  rules  of  inheritance,  under  the  law  of  the 
State  of  Georgia. 

The  testator's  domicil  having  been  in  this 
State,  the  construction  of  his  will  and  its  ef- 
fect depend  upon  the  law  here.  Oilman  v. 
Oilman,  52  Me.  165. 

It  is  settled  law  that,  whether  searching  for 
the  meaning  of  the  whole  or  of  any  particular 
clause  of  a  will,  the  intention  of  the  testator, 
as  collected  from  all  of  its  provisions  and  its 
general  scope,  is  the  criterion  for  its  interpreta- 
tion; and  when  that  intention  is  ascertained, 
full  latitude  can  be  given  to  it,  provided  it  con- 
forms to  those  settled  rules  of  law  which  es- 
tablish and  secure  the  rights  of  property.  An- 
derson v.  Pawns,  4  Me.  486,  488;  Morton  v. 
Barrett,  22  Me.  257;  4  Kent,  Com.  *535. 

Doubtless  the  provisions  of  the  will  in  con- 
troversy, establishing  the  trust,  are  based  on 
the  testator's  expectation  that  his  wife  would 
survive  him,  and  that  her  death  and  remarriage 
referred  to  a  time  subsequent  to  his  own  de- 
cease. It  is  equally  certain  that,  when  he  exe- 
cuted his  will,  he  intended  that  the  four  chil- 
dren of  his  only  sister,  mentioned  by  name 
therein  as  devisees,  should,  after  his  decease, 
have  his  moiety  of  the  Savannah  real  estate,  or 
so  much  thereof  as  should  not  be  needed  for 
the  maintenance  of  his  widow  in  "that  style 
and  station  to  which  she  had  been  accustomed 
as  his  wife."  And  if  the  title  to  that  property 
had  been  in  the  testator  at  his  decease,  prob- 
ably no  question  would  have  arisen  in  regard 
to  the  devisees'  title. 

But  his  own  sale  and  conveyance  of  it  after 
the  death  of  his  wife,  when  it  was  no  longer 
possibly  needed  for  her  support  under  the  will, 
took  it  away  from  the  provisions  of  the  will, 
so  far  as  it  related  to  the  trust  and  the  devise 
to  his  nephews  and  nieces,  and  thus  revoked 
pro  tanto  those  devises.  OarUr  v.  Thomas,  4 
Me.  841 ;  Haws  v.  Humphrey,  9  Pick.  850,  861 ; 
Webster  v.  Webster,  105  Mass.  542.  In  Brydges 
v.  Duchess  Ohandos,  2  Ves.  Jr.  417,  the  chan- 
cellor declared  this  to  be  a  principle  of  the 
common  law,  not  to  be  shaken  in  point  of  au- 
thority. It  is  the  rule  laid  down  in  all  of  the 
elementary  works  on  wills  and  devises,  as  well 


as  in  a  multitude  of  adjudicated  cases.  And 
the  fact  that  the  testator  took  back  a  mortgage, 
which  passed  no  title,  but  simply  created  a  lien 
upon  the  property  for  security  of  a  part  of  the 
purchase  money,  does  not  prevent  the  partial 
revocation.  Adams  v.  Winne,  7  Paige,  97;  Beek 
v.  McQUUs,  9  Barb.  85;  McNaughton  T. 
McNaughton,  84  N.  Y.  201. 

"Conveying  a  part  of  the  estate  upon  which 
the  will  would  otherwise  operate,"  said  Weston, 
J.,  "indicates  a  change  of  purpose  in  the  tes- 
tator as  to  that  part;  and  suffering  the  will  to 
remain  uncanceled  evinces  that  his  intention 
is  unchanged  with  respect  to  other  property 
bequeathed  or  devised  therein."  Carter  v. 
Thomas,  supra;  Kent,  Com.  12th  ed.  *529. 
An  implied  revocation  is  recognized  in  Rev. 
8tat.  chap.  74,  §  8. 

The  proceeds  of  the  sale  of  the  Savannah 
property  cannot  go,  under  the  will,  to  the 
nephews  and  nieces  as  devisees,  for  the  will 
contains  no  such  provision,  as  did  the  wills  in 
Clark  v.  Packard,  9  Gray.  417;  Atwood  v. 
Weems,  99  U.  S.  188  [Bk.  25,  L.  ed.  471];  Jfr 
Naughton  v.  McNaughton,  supra. 

If,  after  the  decease  of  his  wife,  the  testator 
still  intended  that  the  real  estate  which  he  had 
devised  to  his  nephews  and  nieces  should  go 
to  them,  why  did  hei  sell  and  convey  it  to  a 
stranger  ?  Why  not  convey  it  to  them,  and  that 
execute  his  own  will  in  that  respect  ?  And  if 
he  intended  that  they  should  have  the  proceeds 
of  the  sale,  why  did  he  take  the  cash,  and  en- 
trust the  notes  to  the  husband  of  one  of  them 
for  collection,  instead  of  passing  them  over  as 
their  property? 

If  the  proceeds  do  not  go  by  the  will  to  the 
devisees  of  the  land,  to  whom  do  they  go?  The 
nephews  and  nieces  contend  that  they  are  not 
disposed  of  in  any  manner  by  the  will,  but  are 
intestate  property,  and  hence  go  by  descent  to 
the  next  of  kin ;  while  the  Union  Society  claims 
that  they  fall  to  it  through  the  residuary  clause. 
And  this  result  we  think  is  in  accordance  with 
the  rules  of  law.  Rules  of  law  are  necessarily 
common,  and  sometimes  operate  harshly,  bat 
still  they  are  landmarks  which  must  be  ob- 
served. * 

It  is  not  to  be  disputed  that  a  general  legatee, 
as  distinguished  from  a  particular  legatee,  is 
entitled  to  everything  which  "turns  out  not  to 
be  disposed  of  (2  Wms.  Exrs.  6th  Am.  ed. 
1567,  and  notes;  2  Jarm.  Wills,  *762;  Boitf 
v.  Wyatt,  14  How.  891  [55  U.  S.  bk.  14,  L  ed. 
4681;  Drew  v.  Wakefield,  54  Me.  291;  Thayer 
v.  Wellington,  9  Allen,  288,  296),  because  the 
testator  is  supposed  to  take  the  particular  leg- 
acy from  the  residuary  legatee  only  for  the 
sake  of  the  particular  legatee;  so  that,  upon 
the  failure  of  the  particular  intent,  the  coon 
gives  effect  to  the  general  intent"  (2  Wms. 
Exrs.  1569  ;  2  Jarm.  Wills,  »762). 

To  be  sure,  the  testator  may,  by  the  terms 
of  the  bequest,  narrow  the  title  of  the  residu- 
ary legatee  so  as  to  exclude  lapsed  legacies. 
Dunlap  v.  Dunlap,  74  Me.  402;  2  Wms.  Errs. 
6th  Am.  ed.  1571 ;  2  Jarm.  Wills,  *762;  Bol- 
lard v.  Ooffe,  20  Pick.  252;  TindalFM  Em.  v. 
TindaU,  24  N.  J.  Eq.  512,  and  cases  cited.  In 
this  will,  however,  we  find  no  such  language 
as  would  seem  to  bring  the  residuary  clause— 
whereby  "upon  the  death  of  his  wife,  all  the 
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residue  of  the  testator's  estate,  real  and  per- 
sonal," was  to  go  to  the  Union  Society— within 
this  rule. 

The  result  is  the  proceeds  of  the  sale  of  the 
Savannah  real  estate  fall  into  the  general  resid- 
uary clause  in  behalf  of  the  Union  Society. 

Bill  sustained.  Costs  of  both  parties  to  be  paid 
by  the  executor,  including  reasonable  counsel  fees. 

Peters,  Ch.  J.,  Walton,  Ldbbey,  and 
Haskell,  J  J.,  concurred. 


William  P.  ALLEN  et  al. 
«. 

MAINE  CENTRAL  R.  R.  CO. 

1.  It  is  not  necessary  that  a  notice,  from 
the  consignor  to  the  carrier,  not  to 
deliver  goods  in  transit  to  the  con- 
signee, should  state  the  basis  of  the 
claim  to  the  right  of  stoppage  in 
transitu. 

2.  The  shipper  should  act  in  good  faith, 
and,  if  requested,  should  furnish  the 
carrier,  in  due  time,  with  reasonable 
evidence  of  the  validity  of  his  claim. 

(Cumberland  Decided  March  84, 1887.) 

ON  report.   Judgment  for  plaintiffs. 
An  action  to  recover  the  value  of  four 
bales  of  woolen  rags  shipped  by  William  P. 
Allen  &  Co.,  at  Philadelphia,  to  William 
Beatty,  of  Gray,  Maine. 

Soon  after  Allen  &  Co.  parted  with  the 
goods  they  learned  that  Beatty  was  insolvent, 
and  notified  the  station  agent  of  defendant 
company,  who  had  charge  of  receipts  and  de- 
livery of  freight,  at  Gray,  Maine,  to  stop  the 
transit  of  the  goods.  They  gave  this  notice  by 
the  following  telegram,  received  at  8.15  of  the 
afternoon  of  its  date. 

"Philadelphia,  March  24th,  1884. 
"Stop  and  return  four  bales  rags  consigned  to 
William  Beatty,  No.  Gray,  Maine,  marked 
Diamond  P.  with  B.  outside. 

W.  P.  Allen  &  Co." 

They  also,  at  the  same  date,  March  34, 1884, 
instructed  the  agent  of  the  steamship  company, 
the  Winsor  line,  to  have  the  stock  returned, 
and  wrote  a  letter,  in  addition  to  their  tele- 
gram, to  the  said  station  agent  of  the  Maine 
Central  Railroad,  at  Gray,  Maine,  of  which  the 
following  is  a  copy: 

"William  P.  Allen  &  Co. 

Woolen  Bags,  Wool,  and  Hair, 
No.  182  North  SV.,  Philadelphia. 

March  24,  1884." 
To  Ft  Agt.  Maine  Central  R.  R,  Gray, 
Maine: 

Dear  Sir, — We  telegraphed  you  to  stop  and 
return  four  bales  rags  consigned  to  William 
Beatty,  No.  Gray,  Maine,  marked  Diamond  P. 
with  B.  outside.  We  now  write  to  confirm 
•ame.  Enclosed  you  will  find  a  postal  card; 
please  make  us  an  early  reply  and  oblige 
Yours  truly, 

W.  P.  Allen  &  Co." 

KB. 


A  postal  card  was  enclosed,  with  their  print- 
ed address  upon  it,  for  an  answer. 

In  answer  to  said  letter  and  to  said  telegram, 
A.  H.  Perley,  the  station  agent  at  Gray,  on 
March  26,  1884,  sent  the  following  message 
upon  the  postal  card  which  had  been  forward- 
ed to  him  by  plaintiffs,  to  wit: 

Gray,  March  26, 1884. 

Your  rags  are  in  freight-house  at  Gray.  Mr. 
Beatty  claims  that  he  can  take  the  rags  if  he 
pays  the  freight  I  will  do  as  the  company 
says.  A.  H.  Perley. 

This  postal  card  was  received  by  plaintiffs, 
as  appears  by  the  post  stamp  upon  it,  March 
27,  1884;  and  upon  the  same  day  plaintiffs  sent 
another  letter  to  Perley,  as  follows: 

Dear  Sir, — Your  postal  at  hand.  We  are 
very  much  obliged  to  you  for  the  information  in 
reference  to  rags  consigned  to  Beatty.  We  have 
instructed  the  agent  of  the  Steamship  Co.  here 
to  have  the  stock  returned,  which  we  trust  will 
be  successful;  and  if  we  do  get  them  back  it  is 
all  due  to  your  kindness  in  notifying  us.  We 
enclose  you  a  postal,  which,  if  not  too  much 
trouble,  would  like  you  to  write  and  state 
whether  the  rags  have  been  shipped  back  or 
not.  Awaiting  your  reply,  we  remain 
Respectfully  yours, 

W.  P.  A. 

Before  receiving  the  last  letter,  Perley,  under 
date  of  March  27,  wrote  Allen  &  Co.  as  follows: 

"You  will  have  to  prove  that  those  rags  are 
yours  before  I  can  send  them;  Mr.  Beatty 
claims  them.  A.  H.  Perley,  Agent." 

On  March  28,  in  answer  to  postal  of  Perley, 
of  March  27,  just  quoted,  plaintiffs  wrote  to 
Perley  as  follows: 

Dear  Sir,— Your  postal  at  hand;  we  have 
forwarded  through  the  Winsor  Line  agent  our 
affidavit  proving  our  claim  to  the  goods,  which 
will  probably  arrive  at  your  end  of  the  line  in 
due  time.  Our  attorney  advises  this  course,  al- 
though our  telegram  to  you  would  relieve  you 
of  any  responsibility ;  but  of  course  you  are  the 
judge  of  that.  As  soon  as  our  affidavit  arrives, 
please  return  stock.  Thanking  you  for  your 
promptness  in  answering  our  communication, 
we  remain  respectfully  yours. 

W.  P.  A.  &  Co. 

On  April  1,  the  general  freight  agent  at  Port- 
land received  the  folllowing  letter  enclosing  an 
affidavit,  a  copy  of  which  fallows: 

Office  of  the  Boston  &  Philadelphia 
'  Steamships, 
E.  B.  Sampson,  Agent.  70  Long  Wharf, 

Boston,  March  81,  1884. 

Mr.  W.  S.  Eaton. 
General  Agt.  Maine  Cen.  R.  R.,  Portland: 

Dear  Sir, — Referring  again  to  the  4  bales  rags 
consigned  to  Wm.  Beatty,  North  Gray,  Maine, 
our  agts.  in  Phil,  send  me  copy  of  bill  and 
deposition  of  shippers,  which  I  herewith  en- 
close to  you.  They  further  say,  Prom  what 
we  know  of  the  firm,  we  believe  the  goods  be- 
long to  them  (the  shippers),  and  that  their  re- 
quest to  have  them  returned  should  be  com- 
plied with  unless  there  are  some  legal  proceed- 
ings to  prevent  it.  Please  advise  me  result. 
Yours  truly, 

E.  B.  Sampson,  Agt. 
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The  bill  and  deposition  are  as  follows: 

Philadelphia,  March  15, 1884. 
Mr.  Wm.  Beatty, 

Bought  of  Wm.  F.  Allen  &  Co., 
Wholesale  Dealers  of  Woolen  Rags,  Wool,  and 

Hair,  No.  182  North  Front  Street. 
498  4  Bales  Soft  Woolens, 
467  1,867      9,  $176.41 

456 

441   Marked  Diamond  P  with  B,  outside. 

Shipped  to  North  Gray,  Maine,  via  Winsor 
Line." 
"State  of  Pennsylvania. 
County  of  Philadelphia,  88. 

Before  me,  the  subscriber,  a  notary  public, 

Krsonally  appeared  William  F.  Allen,  who, 
ing  duly  sworn  according  to  law,  doth  depose 
and  say  that  he  is  a  member  of  the  firm  of 
Wm.  F.  Allen  &  Co. ,  and  that  said  firm  of  Wm. 
F.  Allen  &  Co.  shipped  four  bales  of  soft 
woolen  rags,  as  is  set  out  on  the  invoice  hereto 
attached,  marked  A.  J.  R.  M.  ct.  P.,  to  Wm. 
Beatty,  of  No.  Gray,  Maine,  by  the  Winsor 
Line,  via  Maine  Central  Railroad. 

William  F.  Allen. 
Sworn  to  and  subscribed  before  me  the  38th 
day  of  March,  a.  d.  1884. 

Joshua  R.  Morgan, 

Notary  Public. 

In  the  afternoon  of  March  81,  the  said  sta- 
tion agent  at  Gray,  under  threat  of  immediate 
suit  by  Beatty,  delivered  the  goods  to  him, 
without  waiting  longer  to  receive  the  affidavit 
aforesaid. 

Mr.  Clarence  Hale,  for  plaintiffs: 

Notice  given  to  the  carrier  to  stop  the  goods 
Is  sufficient. 

The  statement  of  the  law  given  in  Benj. 
Sales,  4th  Am.  ed.  §  859,  is  "No  particular 
form  or  mode  of  stoppage  has  been  held  ne- 
cessary in  any  case.  *  *  *  All  that  is  required 
is  some  act  or  declaration  of  the  vendor,  coun- 
termanding delivery.  The  usual  mode  is  a 
simple  notice  to  the  carrier,  stating  the  ven- 
dors claim,  forbidding  delivery  to  the  vendee, 
or  requiring  that  the  goods  shall  be  held  sub- 
ject to  the  vendor's  orders."  The  foundation 
of  the  above  law  seems  to  have  been  a  remark 
of  Lord  Hardwicke,  that  corporal  possession 
of  goods  stopped  was  no  longer  required.  It 
was  made  the  subject  of  decision  in  a  nisi 
print  case  before  Lord  Eenyon, — Hoist  v. 
Pawned,  1  Esp.  240. 

The  facts  were  that  the  goods  were  in  quar- 
antine, and  defendants,  as  assignees  of  vendee, 
a  bankrupt,  took  possession.  The  agent  of 
the  unpaid  vendor  gave  notice  to  the  captain 
to  stop  them,  but  delivery  was  made  to  de- 
fendants, and  plaintiff  brought  trover.  Held, 
the  notice  to  stop  the  cargo,  served  by  the 
agent  of  the  vendor  before  quarantine  was 
ended,  was  a  sufficient  stoppage  in  transitu; 
judgment  for  plain  tiff.  A  note  adds:  "This 
case  was  affirmed  on  appeal." 

Northey  v.  Field,  2  Esp.  618,  was  a  case 
where  goods  were  claimed  by  an  agent  of  the 
unpaid  vendor  while  in  the  custody  of  a  cus- 
toms officer.  Held,  actual  possession  by  the 
consignor  was  not  necessary;  a  claim  was  suffi- 
cient. 

Litt  v.  Cowley,  7  Taunt.  169,  in  the  court  of 
common  pleas,  was  a  case  where  notice  was 
440 


given  to  stop  goods,  but,  by  mistake  of  agent 
of  carrier,  they  were  delivered.  Gibbs,  Ck.  J., 
said:  "It  was  formerly  held  that  the  oolj 
way  of  stoppage  in  transitu  was  by  actual  cor- 

Eoral  touch  of  the  goods.  It  has  since  been 
eld  that,  after  notice  to  a  carrier  not  to  de- 
liver, he  is  liable  for  the  goods  in  trover 
against  himself,  if  he  does  deliver  them." 

A  leading  case  on  this  branch  of  the  law  is 
found  in  the  case  of  Newhall  v.  Vargas,  IS  Me. 
98.   On  the  point  of  notice  the  court  says,  at 

g.  109:  "Notice  to  the  carrier,  or  to  anyone 
aving  charge  of  the  goods,  before  the  transit 
ends,  is  sufficient  for  this  purpose.  MHU  v. 
Ball,  2  Bos.  &  P.  457;  Litt  v.  Oowley,  7  Taunt 
169."  The  opinion  comments  favorably  also 
on  Northey  v.  Field,  supra. 

In  1862  the  New  Hampshire  Supreme  Court 
had  the  subject  under  consideration  in  a  case 
very  like  the  one  at  bar, — Reynolds  v.  Boston  A 
M'R.  R.  48  N.  H.  588. 

Mottram  v.  Beyer,  5  Den.  688,  was  a  case 
where,  with  goods  in  bond,  notice  of  stoppage 
was  given  to  vendee.  In  course  of  the  opin- 
ion the  judge  says:  "Under  the  decision! 
made  within  the  last  half  century,  it  is  suffi- 
cient if  the  vendor  or  his  agent,  at  any  time 
before  the  transitus  is  ended,  gives  notice,  to 
the  carrier  or  middleman  in  whose  possession 
or  under  whose  control  the  goods  are,  of  his 
rights,  and  prohibits  the  delivery  of  the  goods 
to  the  vendee  or  his  assigns." 

Rucker  v.  Donovan,  18  Kan.  251,  19  Am. 
Rep.  84,  was  a  case  where  goods  were 
seized  in  transit  on  an  execution  against 
vendee,  and,  after  demand  made  by  the  vendor 
from  the  officer  making  the  levy,  replevin  was 
brought.  Brewer,  /.,  delivering  the  opinion 
of  the  court,  said:  "The  facts  show  a  passage 
of  the  title  from  plaintiffs  to  Conner  &  Co.; 
and  a  reinvestment,  in  the  plaintiffs,  of  tide  and 
right  to  possession,  is  claimed  only  by  virtue 
of  an  exercise  of  the  right  of  stoppage  in  tran- 
situ. *  *  *  Actual  seizure  of  the  goods  before 
they  came  into  the  hands  of  the  vendee  is  not 
essential.  A  demand  of  the  carrier  or  notice 
to  him  to  stop  the  goods,  or  a  claim  and  en- 
deavor to  get  the  possession,  is  sufficient.  No 
particular  form  of  notice  and  demand  is  re- 
quired." 

In  a  recent  case  reported  in  14  Ch.  D.  446. 
sub  nom.  Ex  parte  Folk,  the  notice  was  by 
cable  from  Liverpool  to  Calcutta,  and  the 
court  held  the  notice  sufficient. 

The  notice  was  given  to  the  proper  party. 

Whitehead  v.  Anderson,  9  M.  &  W.  518;  IM 
v.  Cowley,  7  Taunt  169. 

The  carrier  in  whose  possession  the  good* 
were  at  the  time  notice  was  given  is  liable, 
though  the  contract  to  carry  was  made  by 
plaintiffs  with  the  Winsor  line. 

See  2  Kent,  Com.  605,  12th  ed.  note*,  and 
cases  cited. 

The  railroad  company  improperly  delivered 
good 8  to  Beatty,  and  is  liable  therefor  in  thk 
action. 

It  has  long  been  settled  law  that  the  carrier 
is  liable  if  he  delivers  goods  to  the  wrong  one 
of  two  conflicting  claimants.  On  this  point 
Benj.  Sales.  4th  Am.  ed.  §861,  says:  "For  itii 
well  settled  that  a  bailee  delivers  at  his  peril, 
that  he  is  bound  to  decide  between  conflicting 
claimants  to  goods  in  his  possession  that,  be 
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is  liable  in  trover  if  he  delivers  them  to 
the  wrong  person,  and  that  his  only  mode 
of  protecting  himself  is  to  take  an  indem- 
nity, and,  if  that  be  refused,  to  bring  an 
action  of  interpleader."   Cases  cited  to  sup- 

r)rt  this  proposition  are  Wilson  v.  Anderson, 
B.  &  A.  450,  and  Batut  v.  Hartley,  L.  R  7 
Q.  B.  594.  See  also  Redf .  Carriers,  g  289,  and 
cases  cited  in  note. 

Meters.  Drummond  A  Drummond,  for 
defendant: 

In  the  first  case  of  this  character  at  law.  the 
consign ee's  claim  was  not  allowed;  but  in  a 
case  in  equity,  the  claim  was  allowed  "as  a 
matter  of  equity,  based  upon  the  equitable 
lien  of  the  vendor  for  the  price  of  the  goods." 

2  Rorer,  R.  R.  1835. 

At  first  the  doctrine  was  that  this  claim 
could  be  exercised  only  when  the  consignee 
became  insolvent  after  the  purchase  of  the 
goods;  but  it  was  soon  extended  to  cases  in 
which  he  was  insolvent  at  the  time  of  the  pur- 
chase, but  the  fact  not  known  to  the  con- 
signor till  afterwards. 

Id.  1887. 

We  invite  examination  of  some  text-book 
law,  founded  upon  dicta  of  courts. 

It  is  said  that  the  consignor  must  "serve  a 
notice  upon  the  carrier,  describing  and  iden- 
tifying the  goods,  the  nature  of  his  claim,  the 
evidence  thereof,  and  of  his  own  identity  as 
consignor,  and  notifying  the  carrier  not  to  de- 
liver the  same  to  the  consignee." 

Id.  1887,  1888. 

The  author  adds:  "After  the  service  of 
such  notice  on  the  carrier,  he  cannot  deliver 
the  goods  to  the  consignee  without  rendering 
himself  liable  to  the  consignor,  in  case  it  turns 
out  that  consignor  is  entitled  to  the  possession 
of  the  goods,  and  incurs  a  loss  by  reason  of 
their  being  delivered  to  the  consignee." 

Id.  1888. 

But  suppose  they  are  not  delivered  to  the  con- 
signee, and  "it  turns  out"  that  the  consignor 
is  not  entitled  to  the  possession?  If  so  de- 
livered, the  consignor  may  maintain  trover  to 
enforce  his  right,  "if  well  founded." 

Id.  1888. 

If  not"wellfounded,"cannot consignee  main- 
tain trover,  if  they  are  not  delivered  to  him? 

The  same  author  says  further:  "After  notice, 
it  becomes  the  duty  of  the  carrier  to  hold  the 
goods,  and  not  deliver  them  to  the  consignee. 
The  law  will  then  afford  the  parties — consignor 
and  consignee,  or  the  assigns  of  the  latter- 
such  opportunity  of  asserting  or  enforcing 
their  rights  to  the  property  as  will  effectually 
guard  the  interests  of  the  carrier  from  the  re- 
sponsibility of  delivering  to  either  when  not 
entitled  to  receive  the  same.  We  do  not  con- 
ceive it  to  be  the  duty  of  the  carrier  to  decide 
between  them,  and  actually  deliver  the  goods 
to  the  alleged  consignor,  or  that  it  is  required 
by  law;  forasmuch  as  the  carrier  can  seldom, 
if  ever,  know,  and  is  not  made  the  judge  to 
decide,  whether  or  not  the  circumstances  exist 
which  reinvest  the  property  in  the  consignor; 
or,  indeed,  whether  the  person  claiming  to  be 
the  consignor  be  in  fact  such  or  not;  and  es- 
pecially on  long  lines  of  railways  is  personal 
knowledge  the  more  impracticable.  After  no- 
tice, he  occupies  the  position  of  a  stakeholder 
between  the  parties."  And  again:  "In  short, 
ME.  N.  e.  r.  ,  v.  IV. 


the  duty  of  the  carrier,  raised  by  the  notice,  is 
a  negative  one.  It  requires  him  to  not  deliver 
the  goods  to  the  consignee,  thereby  placing 
him  In  the  light  of  a  stakeholder  of  the  prop- 
erty for  those  who  may,  by  legal  process,  prove 
themselves  entitled  to  it.  It  does  not  make  the 
carrier  a  judge  to  decide  who  is  entitled  to  the 
property,  nor  is  he  bound  to  take  on  himself 
the  responsibility  of  determining  that  question; 
but  it  becomes  his  duty  to  hold  it,  and  let  the 
parties  assert  their  rights  by  judicial  process, 
as  in  cases  of  other  disputes  about  property  in 
the  hands  of  a  third  person;  and,  if  need  be, 
the  parties  may  be  compelled,  on  general  prin- 
ciples, at  his  application,  to  interplead  with 
each  other  as  to  the  ownership  or  right  of  pos- 
session." 

With  all  deference  to  the  learned  author,  and 
the  other  authors  whom  he  quotes,  except  the 
statement  relating  to  a  bill  or  interpleader,  the 
whole  extract  is  "a  delusion  and  a  snare," 
legally  and  practically.  It  is  not  law,  and 
never  has  been  law.  No  decided  case  can  be 
found  which  holds  that  a  carrier  can  legally 
defend  an  action,  brought  by  a  consignee,  for 
refusal  to  make  instant  delivery  of  goods,  on 
the  ground  that  he  had  been  notified  that  the 
consignor  claims  to  stop  them  in  transitu,  un- 
less he  goes  further  ana  shows  the  right  of  the 
consignor  to  stop  them. 

Benjamin,  in  his  work  on  Sales,  says:  "The 
usual  mode  is  a  simple  notice  to  the  carrier, 
stating  the  vendor's  claim,  forbidding  delivery 
to  the  vendee,  or  requiring  that  the  goods  shall 
be  held  subject  to  the  vendor's  orders."  §  1276. 
In  a  note,  he  says:  "If  the  party  in  possession 
is  clearly  informed  that  it  is  the  intention  and 
desire  of  the  vendor  to  exercise  his  right  of 
stoppage  in  transitu,  the  notice  is  sufficient." 
§  1276,  note. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

The  only  mooted  question  in  this  case  is 
whether  the  plaintiffs  effectually  exercised 
agai  n  st  the  carrier  their  clear  rights  of  stopping 
the  goods  in  transitu. 

The  plaintiffs  seasonably  telegraphed  and 
wrote  the  proper  officer  of  the  defendant  com- 
pany (the  carrier)  to  stop  and  return  the  goods. 
The  defendant  company  contend  the  notice 
was  insufficient  because  there  was  no  statement 
of  the  nature  or  basis  of  the  claim  to  have  the 
goods  stopped.  While  such  a  statement  is 
probably  usual,  it  does  not  seem  necessary  in 
this  case.  The  carrier  is  presumed  to  know 
the  law,  and,  by  such  a  notice  as  was  given 
here  is  effectually  apprised  of  a  claim  adverse 
to  the  consignee,  as  well  as  of  a  claim  upon 
himself.  In  Ben  j  amin  on'Sales,  1276,  while  it  is 
said  that  the  usual  mode  is  a  simple  notice  to 
the  carrier,  stating  the  vendor's  claim,  etc.,  it  is 
also  stated  that  "all  that  is  required  is  some 
act  or  declaration  of  the  vendor  countermand- 
ing the  delivery."  Brewer,  J.,  in  Rucker  v. 
Donovan,  13Kan.251  (19  Am. Rep.  84),  said,  "A 
notice  to  the  carrier  to  stop  the  goods  is  suf- 
ficient. No  particular  form  of  notice  is  re- 
quired." In  Clemmston  v.  Grand  T.  R.  Co.  42  tJ. 
C.  Q.  B.  268,  while  it  was  held  that  the  notice 
was  faulty  in  not  identifying  the  goods,  it  was 
said  that  a  specification  of  the  basis  of  the 
claim  was  not  necessary. 
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The  defendant  further  contends  that  the 
plaintiffs'  omission  to  afterward  prove  to  the 
carrier  their  right  to  stop  the  goods,  when  re- 

Suested  by  the  carrier  to  do  so,  has  vacated 
idr  claim,  and  released  the  carrier  from  lia- 
bility. But  the  carrier  is  not  the  tribunal  to 
determine  the  rights  of  the  consignor  and  con- 
signee. Neither  of  these  parties  can  be  required 
to  plead  or  make  proof  before  the  carrier. 
No  man  need  prove  his  case  to  his  adversary. 
It  is  sufficient  if  he  prove  it  to  the  court.  The 
carrier  cannot  conclusively  adjudicate  upon 
his  own  obligations  to  either  party.  He  is  in 
the  same  position  as  is  any  man  against  whom 
conflicting  claims  are  made.  If,  as  is  alleged 
here,  the  circumstances  are  such  that  he  can- 
not compel  them  to  interplead,  he  must  in- 
quire for  himself,  and  resist  or  yield  at  his 
peril. 

It  is  reasonable,  however,  that  the  person 
assuming  the  right  to  stop  goods  in  transit 
should  act  in  good  faith  toward  the  carrier. 
He  should,  if  requested,  furnish  him,  in  due 
time,  with  reasonable  evidence  of  the  validity 
of  his  claim,  though  it  may  not  amount  to  proof. 
Should  the  consignor  refuse  such  reasonable 
information  as  he  may  possess,  such  refusal 
might  be  construed  as  a  waiver  of  his  peculiar 
right,  and  might  justify  the  carrier,  after  a  rea- 
sonable time,  in  no  longer  detaining  the  goods 
from  the  consignee.  But  there  was  no  such 
refusal  here.  The  plaintiffs  sent  forward  the 
invoice  and  their  affidavit  within  a  reasonable 
time. 

The  plaintiffs  have  now  proved  their  right 
to  stop  the  goods,  and  the  defendant  company, 
having  denied  that  right  without  good  reason, 
must  respond  in  damages. 

Judgment  for  plaintiffs  for  $176.41,  with  in- 
terest from  the  date  of  the  unit. 

Peters,  Ch.  J.,  Walton,  Virgin,  Lib- 
bey,  and  Haskell,  J  J.,  concurred? 


Ellen  F.  BRIGG8 
t>. 

LEWISTON  &  AUBURN  HORSE  R.  R.  CO. 

1.  The  construction  and  operation  of  a 
street  railroad  in  a  street  is  not  a  new 
and  different  use  of  the  land  taken  for 
the  street. 

2.  The  motor  is  not  the  criterion  by 
which  a  street  railroad  is  to  be  judged; 
it  is  the  use. 

3.  Where  a  street  railroad  company, 
chartered  by  the  Legislature,  changes 
the  grade  of  the  street,  by  the  author- 
ity of  the  city  council,  it  is  not  liable 
in  trespass  to  the  landowner. 

(Androscoggin  Decided  April  14, 1887.) 

ON  report.   Judgment  for  defendant. 
Action  for  damages  for  trespass  upon  land. 
The  opinion  states  the  point. 
Meters.  Savage  A  Oakes,  for  plaintiff : 
The  law  in  this  State  seems  to  be  well  settled 
that  where  land  is  sold  bounded  "by  a  high- 
way, or  upon  or  along  a  highway,  the  thread 
or  centre  line  of  the  way  is  presumed  to  be  the 
limit  or  boundary  of  such  land." 
443, 


8  Washb.  Real  Prop.  685;  Johnsmv.  Ander- 
son, 18  Me.  76;  Bangor  House  v.  Brown,  S3 
Me.  309  ;  Id.  502;  Warren  v.  Blake,  54  Me.  283; 
Webber  v.  Overlock,  66  Me.  177;  Oxton  v.  Orotte, 
68  Me.  871. 

Unquestionably  this  is  a  presumption  that 
may  be  overruled  by  a  clearly  expressed  inten- 
tion not  to  convey  to  the  centre  of  the  high  way. 

45  Me.  9. 

"The  termination  at  the  southerly  poet  of  a 
pair  of  bars,  being  on  the  road  first  named, 
*  *  *  merely  designates  the  course  and  plact 
of  the  line  running  to  the  road,  but  does  not 
limit  or  restrict  it  from  extending  to  the  centre 
of  the  road.  It  runs  to  a  monument  on  the 
road,  and  that  is  all.  It  could  not  well  run  to 
one  in  the  road." 

59  Me.  105;  18  N.  H.  584;  45  Me.  18. 

Hunt  v.  Rich,  88  Me.  195,  is  a  case  exactly 
in  point,  the  bound  commencing  "on  the 
western  side  of  the  road,"  and  the  court  held 
that  the  deed,  on  its  face,  conveyed  to  the  cen- 
tre of  the  road. 

If  the  plaintiff  owns  to  the  centre  of  the 
highway,  including  the  land  upon  which  the 
acts  of  the  defendant  complained  of  were  done, 
she  can  maintain  trespass  for  the  injury,  un- 
less the  defendant  can  in  some  way  justify. 

Antf.  &  D.  Highways,  §§  801-309;  2  Water- 
man/Trespass, §  892 ;  28  Am.  Dec. 800,  and  note; 
Bobbins  v.  Borman,  1  Pick.  122;  Staehpols  v. 
Healy,  16  Mass.  88;  Hunt  v.  Rich,  supra. 

The  only  effect  the  grantor  license  from  the 
city  can  have  is  to  protect  the  company  from 
any  prosecution  for  disturbing  the  public 
rights. 

2  Dill.  548;  25  Conn.  19;  69  Am.  Dec  682. 
note;  67  111.  445;  68  N.  Y.  897;  Green  v.  Port- 
land, 82  Me.  481. 

The  purpose— a  horse  railroad— becomes  one 
which  will  accommodate  the  public  presum- 
ably; and  the  privilege  is  one  which  the  Legis- 
lature has  power  to  grant  upon  one  condition- 
that  provision  shall  oe  made  for  compensation 
for  any  private  property  taken  for  such  pur- 
pose. 

Me.  Const,  art.  1,  §  21;  Cooley,  Const  Lim. 
560;  Dill.  Mun.  Corp.  §  477;  1  Redf.  R  B. 
248;  2  Kent,  Com.  248;  2  Johns.  167;  7  Am. 
Dec.  526;  24  Am.  Dec.  550;  45  Am.  Dec.  81: 
61  Am.  Dec  288;  18  Wall.  178  (80  U.  8.  bk.  80. , 
L.  ed.  560);  51  N.  H.  521;  88  Conn.  548. 

In  some  States,  where  the  owner  is  held  to 
part  with  the  fee  of  his  land  when  the  highway 
is  laid  out,  there  is  no  question  that  theLegis 
lature  may  authorize  the  use  of  the  street  for 
the  purpose  either  of  a  horse  or  steam  railroad, 
without  any  provision  for  payment  of  damages. 

Dill.  Mun.  Corp.  574,  ana  notes. 

As  to  the  rule  in  States  where  the  owner 
does  not  part  with  the  fee,  we  find  WuHamtr. 
New  York  Cent.  B.  B.  Co.  16  N.  Y.  97, 69  Am. 
Dec.  668,  and  note,  to  be  a  leading  and  care- 
fully-considered case,  overruling  the  position 
previously  taken  by  the  court  of  that  State 
(New  York). 

We  are  aware  that  this  is  opposed  to  the  de- 
cisions in  Massachusetts  and  some  other  States; 
but  it  is  followed  by  the  courts  of  many  States, 
and  we  think  the  reasoning  by  which  there- 
suit  is  reached  is  sound. 

"The  right  of  the  public  in  a  highway  h  » 
easement,  and  one  that  is  vested  in  the  whole 
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public  Is  not  the  right  of  the  railroad  com- 
pany, if  it  has  a  right,  to  construct  its  track 
upon  the  road,  also  an  easement?  This  can- 
not be  denied;  nor  that  the  latter  easement  is 
enjoyed,  not  by  the  public  at  large,  but  by  a 
corporation." 

Williams  v.  New  York  Cent.  R.  B.  Co.  supra. 

This  case  arose  in  reference  to  a  steam  rail- 
road; and  at  first  an  attempt  was  made  to  con- 
fine its  application  to  these,  but  in  Craig  v. 
Rochester,  C.  &.  B.  B.  B.  Co.  89  Barb.  494, 
overruling  the  case,  Brooklyn  Cent.  &  J.  B.  B. 
Co.  Brooklyn  City  B.  B.  Co.  88  Barb.  420,  it 
was  held  to  apply  alike  to  horse  railroads. 

8ee  also  89  N.  Y.  407. 

"The  feature  which  most  widely  distin- 
guishes a  railroad  from  an  ordinary  highway 
fo  that  the  former  is  a  strict  monopoly,  exclud- 
ing all  idea  of  competition." 

Davis  v.  Mayor,  14  N.  Y.  506  ;  88  Am.  Dec. 
516. 

"The  usee  to  which  streets  in  towns  and 
cities  may  legitimately  be  put  are  greater  and 
more  numerous  than  with  respect  to  ordinary 
roads  or  highways  in  the  country." 

2  Dill.  Mun.  Corp.  §  544,  and  note;  1  Redf. 
R  R  815,  note;  11  Barb.  414;  12  Iowa,  246. 

Where  the  public  have  only  an  easement  in 
a  street  or  highway,  the  use  of  the  street  or 
highway  for  a  steam  railroad  is  an  additional 
burden  which  cannot  be  imposed  without  com- 
pensation to  the  proprietor  for  such  new  ser- 
vitude. 

Dill.  Mun.  Corp.  557.  and  cases  cited;  Cooley, 
Const.  Lim.  549;  Redf.  R  R.  §  76,  p.  816;  16 
N.  Y.  97;  25  N.  Y.  526;  14  Ohio,  528;  22  Conn. 
74;  84  Conn.  579;  20  N.  J.  Eq.  61;  16  Wis.  640; 
8  Foster,  88;  6  Foster.  266;  21  Mo.  580;  9  Ind. 
438,  467;  29 N.  J.  L.  898;  81  Am.  Dec.  818;  56 
Am.  Dec.  896. 

Messrs.  Frank  W.  Dana,  and  Willard 
F.  Eitey,  for  defendant: 

Defendant  was  acting  under  the  direction 
and  authority  of  the  city  of  Auburn,  which, 
by  the  general  statutes  of  the  State  and  the 
common  law,  could  lawfully  authorize  and  em- 
power Its  street  commissioner,  or  others  not 
officers  of  the  city,  to  perform  the  work  of 
amending  and  grading  its  highways. 

Rev.  Stat.  chap.  18,  §  75.  See  City  Ordi- 
nances, chap.  8,  §  5. 

In  (Mender  v.  Marsh,  1  Pick.  418,  which 
was  an  action  of  trespass  against  a  surveyor  of 
highways  for  lowering  a  street  in  Boston,  in 
front  of  the  plaintiff's  lot,  it  was  held  that  "a 
surveyor  has  authority  by  statute  to  dig  down 
or  raise  a  street;  and  if  he  does  it  with  discre- 
tion, and  not  wantonly,  a  party  injured  cannot 
maintain  an  action  against  him,  nor,  it  seems, 
against  any  other  person." 

In  Oyr  v.  Dufour,  68  Me.  501,  in  re- 
ferring to  the  opinion  of  this  court  in  Hunt  v. 
Rich,  88  Me.  195,  Mr.  Justice  Barrows  says: 
"  Here  seems  to  be  a  distinct  recognition  of  the 
power  of  a  highway  surveyor,  by  virtue  of  his 
oflicial  authority,  to  change  the  course  of  travel 
within  the  limits  of  a  highway  legally  located," 
and  that  "our  statutes  defining  the  powers, 
duties,  and  responsibilities  of  surveyors  of 
highways  were  derived  from,  and  are  essen- 
tially the  same  that  existed  in,  Massachusetts 
when  this  State  was  a  part  of  that  Common- 
wealth;" and,  after  conceding  that  the  opinion 
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of  the  court  in  Todd  v.  Botrtey,  8  Allen,  51.  in 
some  particulars  differed  from  the  doctrine 
held  in  the  case  at  bar,  the  same  learned  judfre 
says:  "  But  it  does  not  follow  that  they  would 
regard  the  officer  (surveyor  of  highways)  as  a 
trespasser  upon  the  landowner  whose  property 
had  been  lawfully  subjected  to  an  easement  in 
favor  of  the  public,  for  doing  upon  such  prop- 
erty only  those  acts  which  were  necessary  to 
the  proper  enloyment  of  the  easement  which 
the  public  had  acquired.  This  much  protec- 
tion we  think  his  oflicial  character  would  give 
him." 

See  Cool  v.  Crommet,  18  Mo.  255;  Mtueeey  v. 
Davis,  54  Me.  868;  Fitz  v.  Boston,  4  Cush.  865; 
Cooley,  Const .  Lim.  285  et  seq. ;  Ang.  &  A. 
Corp.  111,  289;  State  v.  Ferguson,  88  N.  H. 
480.  See  also  Dill.  Mun.  Corp. ;  Honey  v.  Mayo, 
48  Me.  885. 

If  the  order  of  the  city  government  as  passed 
was  made  for  the  accommodation  of  public 
travel  and  business,  then  it  was  within  the 
scope  of  Its  authority;  and  neither  the  city, 
nor  one  acting  under  its  direction,  would  be 
liable  in  damages  for  acts  done  under  said  or- 
der. 

Green  v.  Portland,  82  Me.  484. 

The  defendant  contends  that  placing  Its  rail- 
road track  in  the  public  streets  of  Auburn, 
and  operating  it  there,  did  not  impose  a  new 
servitude  upon  the  land  upon  which  it  was  laid. 
Its  roadbed  is  constructed  like  that  of  all  street 
railways.  Its  rails,  as  laid  down,  do  not  obstruct 
the  passage  of  vehicles  of  other  descriptions 
than  those  used  by  the  company;  and,  at  the 
point  in  question,  it  was  constructed  on  the 
side^of  the  street,  in  the  ditch,  where  previous- 
ly it  was  impossible  to  pass  with  a  team.  It  is 
said:  "When-  a  common  highway  is  made  a 
turnpike  or  plank  road,  upon  which  tolls  are 
collected,  there  is  much  reason  for  holding  that 
the  owner  of  the  soil  is  not  entitled  to  any  fur- 
ther compensation.  The  turnpike  or  the  plank 
road  is  still  an  avenue  for  public  travel,  sub- 
ject to  be  used  in  the  same  manner  as  the  ordi- 
nary highway  was  before,  and,  if  properly 
constructed,  is  generally  expected  to  increase, 
rather  than  diminish ,  the  value  of  the  property 
along  its  line." 

Cooley,  Const.  Lim.  682  et  seq.,  700.  687; 
Commonwealth  v.  Wilkinson,  16  Pick  175;  Mur- 
ray v.  Berkshire  County,  12  Met  455;  Benedict 
v.  Ooit,  3  Barb.  459;  Wright  v.  Carter,  27  N. 
J.  L.  76;  State  v.  Laverock,  84  N.  J.  L.  201; 
Chagrin  Falls  Plank  Road  Co.  v.  Cane,  2  Ohio 
St.  419;  Douglass  v.  Boonsborouyh  Turnpike  B. 
Co.  22  Md.  219 

It  will  be  found,  upon  examination  of  the 
cases  in  the  reports,  in  which  the  courts  have 
held  that  the  laying  down  and  operation  of  a 
railroad  track  in  the  public  streets  is  an  addition- 
al burden,  and  entitles  the  adjoining  owner  to 
further  compensation,  that  these  were  railroads 
operated  by  steam,  and  employing  the  common 
steam  locomotive,  and  having  a  roadbed  and 
track  adapted  to  that  method  of  operation. 

Cooley,  Const.  Lim.  687. 

Such  an  adaptation  of  a  street  is,  no  doubt, 
inconsistent  with  its  use  as  originally  contem- 

ned.  The  peculiar  construction  of  its  road- 
is  such  as  to  exclude  the  public  from  pass- 
ing over  it  in  vehicles  of  a  general  description. 
It  takes  exclusive  and  permanent  possession  of 
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a  portion  of  the  way,  and  appropriates  it  ex- 
clusively for  its  own  particular  mode  of  con- 
veyance. No  one  can  travel  on  or  over  the 
rails  laid  down,  except  the  railroad  company, 
and  with  their  cars  specially  adapted  to  the 
tracks. 

Cooley/  Const.  Lim.  688;  Wood,  R.  R. 
724,  and  notes. 

A  horse  railroad,  on  the  contrary,  will  inter- 
fere very  little  with  the  ordinary  use  of  the 
way,  by  the  public,  even  upon  the  very  line  of 
the  traveled  road;  and  in  many  cases  it  would 
be  a  relief  to  an  overburdened  way,  rather 
than  an  impediment  to  the  previous  use. 

Ibid. 

In  Connecticut,  after  it  had  been  decided  in 
Imlay  v.  Union  Branch  R.  R.  Co.  26  Conn. 
255,  that  the  owner  of  the  fee,  subject  to  a 
highway,  could  have  compensation  when  the 
highway  was  appropriated  for  a  common  rail- 
road, it  was  likewise  held  in  Elliot  v.  Fairha- 
ven  db  W.  R.R.  Go.  82  Conn.  579,  586,  that  the 
authority  to  lay  and  use  a  horse-railway  track 
in  a  public  street  was  not  a  new  servitude  im- 
posed upon  the  land,  for  which  the  owner  of 
the  fee  was  entitled  to  damages,  but  that  it 
was  part  of  the  public  use  to  which  the  land 
was  originally  subjected  when  taken  for  a 
street.  The  touchstone  by  which  it  maybe 
ascertained  whether  an  adjoining  owner  is  en- 
titled to  further  compensation  for  a  secondary 
use  of  the  way  appears  to  be  this:  When  an 
easement  in  land  Is  acquired  under  the  power 
of  eminent  domain,  for  a  particular  use,  it  can- 
not be  devoted  to  another  inconsistent  use 
without  compensation  to  the  owner.  To  de- 
termine whether  the  use  is  inconsistent,  it  is 
not  so  much  the  similarity  of  results  accom- 
plished by  the  changed  use  which  determines 
the  right  to  make  the  change,  as  it  is  whether 
the  burdens  upon  the  estate  of  the  owner  of 
the  fee  are  increased  by  such  change  in  a  man- 
ner not  contemplated  by  the  condemnation  of 
the  land  for  the  original  purpose. 

Wood,  R.  R.  721  et  teq. 

This  test  seems  to  be  the  result  as  deduced 
from  an  examination  of  all  the  latest  cases  up- 
on the  subject.  And  in  the  work  last  quoted 
from,  on  page  789,  the  author,  in  applying  this 
principle  to  street  railways  when  located  in  an 
existing  highway,  says  they  do  not  impose  a 
new  burden,  and  that  "they  are  treated  as 
merely  presenting  a  new  and  improved  mode 
of  transit,  not  excluded  by  the  purposes  for 
which  the  land  for  streets  and  highways  is 
taken."  And  Judge  Dillon  says:  "  There  is 
solid  ground  to  distinguish  between  horse  rail- 
ways in  streets,  as  ordinarily  laid  and  used, 
which  do  not  exclude  the  public,  and  common 
railways,  which  are  generally  so  constructed 
as  altogether  to  exclude  a  portion  of  the  street 
from  public  use  in  the  accustomed  modes." 

Dill.  Mun.  Corp.  2d  ed.  §  578. 

Among  the  later  decisions  upon  this  branch 
of  the  case,  that  in  the  case  of  Atty-Oen.  v. 
Metropolitan  R.  R.  Co.  125  Mass.  515,  seems 
conclusive.  This  was  an  application  to  the 
court  by  information,  to  obtain  an  injunction 
to  restrain  the  respondent  from  laying  down  ad- 
ditional street-railway  track  along  that  portion 
of  Washington  Street  in  Boston  which  is  usu- 
ally most  crowded  with  teams,  cars,  and  foot- 
passengers,  on  the  ground  that  such  additional 
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track  was  a  nuisance.  It  was  held  generally 
that  a  license  by  municipal  authority,  under  a 
statute,  to  a  street-railroad  corporation,  to  rea- 
sonably use  a  highway,  is  not  the  appropria- 
tion of  an  additional  easement  in  the  highway, 
which  will,  without  special  provision  therefor, 
entitle  abutters  to  compensation,  and  is  con- 
stitutional. 

See  also  Citizen*  Coach  Co%v.  Camden  Bone 
R.  R.  Co.  88  N.  J.  Eq.  267;  Gushing  v.  Bo***. 
122  Mass.  175;  Porter  v.  North  Mo.  R.  R.  ft. 
83  Mo.  128;  Hobartv.  Milwaukee  City  R.  R.  ft. 
27  Wis.  194;  Cincinnati,  etc.  Street  R  Co. 
v.  Oumminmtte,  14  Ohio  St.  528;  Hamilton  v. 
N.  T.  db  H.  R.  R.  Co.  9  Paige,  171;  Adam  t. 
Saratoga  &  W.  R.  R.  Co.  11  Barb.  414:  PUnt 
v.  Long  Island  R.  R.  Co.  10  Barb.  26;  Chap- 
man v.  Albany  &  8.  R.  R.  Co.  10  Barb.  880 

Assuming,  for  the  purpose  of  discussion,  that 
the  description  as  given  in  the  writ  does  not 
expressly  exclude  the  highway,  the  defendant 
submits  that  the  same  rule  which  applies  to 
land  bounded  "  upon  or  by"  a  highway,  etc. 
as  between  the  grantor  and  grantee  in  a  deed 
of  conveyance,  does  not  obtain,  as  between  the 
plaintiff  and  defendant  in  an  action  of  trespass 
qvare  clausum.  In  the  former  case,  the  reason 
is  one  of  public  policy  (see  2  Smith,  Lead.  Cas. 
217);  in  the  latter,  the  object  is  to  give  the  de- 
fendant notice  of  the  particular  place  upon  the 
face  of  the  earth  where  the  trespass  was  com- 
mitted. 

White  v.  Moseley,  5  Pick.  230.  And  see  Bm 
v.  Mayo,  97  Mass.  419  et  teq. 

Great  care  is  necessary  to  avoid  a  mistake  is 
the  boundaries  or  description. 

1  Taunt.  495;  1  Saund.  299;  WUles,  R.228: 
1  Salk.  453. 

In  Pickering  v.  Shearer,  11  Gray,  158.  which 
was  an  action  of  trespass  for  breaking  and  en 
terinir  a  close,  described  in  the  writ  as  bounded 
on  a  highway,  and  cutting  down  trees,  there 
was  evidence  of  a  public  use  of  a  way,  and 
conflicting  testimonv  upon  the  question  wheth- 
er its  location  included  the  trees;  but  no  record 
of  its  location  was  shown.  The  judge  declined 
to  instruct  the  jury  that  any  act  committed 
within  the  line  of  the  highway  would  not  be  a 
trespass  described  in  the  writ;  but,  instead 
thereof,  instructed  them  that  they  should  ex- 
clude every  part  of  the  highway,  as  not  com 
ing  within  the  premises  described  in  the  writ, 
and,  in  the  absence  of  record  evidence  of  a  lo- 
cation, might  consider  the  evidence  of  use  by 
the  public,  in  connection  with  other  evidence, 
in  ascertaining  the  boundaries;  and  that,  as  a 
general  principle,  the  right  acquired  by  oser 
would  be  commensurate  with  the  way  actually 
used.  Held,  "that  the  defendant  had  no 
ground  of  exception." 

Evidence  of  a  trespass  committed  on  a  part 
of  the  premises  which  is  without  the  close  de- 
scribed in  the  writ  is  inadmissible. 

White  v.  Moseley,  supra;  Longfellow  v.  Qui* 
by,  29  Me.  196;  Elliot  v.  Shepherd,  25  Me.  Sft: 
34  Me.  200;  82  N.  H.  415;  18  Met  109. 

If  the  plaintiff  cannot  recover  by  reason  of  a 
failure  of  proof  of  a  breaking  and  entering  of 
that  portion  of  plaintiff's  premises  lying  out- 
side the  limits  of  the  street,  she  cannot  recover 
for  injuries  resulting  from  the  breaking  and 
entering  that  portion  of  her  premises  included 
within  the  lines  of  the  street. 
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The  gist  of  the  action  of  trespass  quart  clau- 
«um  is  the  being  disturbed  in  the  possession  of 
the  land  upon  which  the  wrongful  entry  is 
made. 

Andermn  v.  Netmith,  7  N.  H.  167. 

if  the  close  is  illegally  entered,  a  cause  of 
action  at  once  accrues;  and  whatever  is  done 
after  the  breaking  is  but  an  aggravation. 

Brown  v.  Manter,  2  Foster,  468. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

A  strip  of  the  plaintiff's  land  in  Auburn  had 
been  lawfully  taken  by  public  authority,  for  a 
public  highway,  and  Just  compensation  had 
been  made  to  the  owner  therefor.  The  de- 
fendant company  had  subsequently  construct- 
ed a  street  railroad  (commonly  called  a  "horse 
railroad")  in  this  highway,  and  over  the  strip  of 
land  thus  taken  from  the  plaintiff's  land. 
Early  in  1886,  the  company  lowered  the  grade 
of  their  rails  on  this  strip;  whereupon  the 
plaintiff  brought  this  action,  alleging  said  acts 
of  the  defendant  company  to  be  a  trespass  on 
her  land. 

All  of  these  acts  of  the  defendant  were  with- 
in the  limits  of  the  highway,  and  were  done 
under  express  license  from  the  city  council  of 
Auburn,  and  from  the  Legislature.  They 
would  not  therefore  constitute  any  trespass  on 
the  plaintiff's  land,  if  such  license  conferred 
lawful  authority.  The  plaintiff  contends,  how- 
ever, that  the  license  invoked  in  this  case  has 
no  validity,  and  confers  no  authority,  because 
it  undertakes  to  make  a  new  and  different  use 
of  her  land,  without  providing  a  just  compen- 
sation therefor. 

We  do  not  think  the  construction  and  ope- 
ration of  a  street  railroad  in  a  street  is  a  new  and 
different  use  of  the  land  from  its  use  as  a  high- 
way. The  modes  of  using  a  highway  strictly 
as  a  highway  are  almost  innumerable,  and  they 
vary  and  widen  with  the  progress  of  the  com- 
munity. When  a  highway  is  first  established 
in  some  unfrequented  locality,  it  may  exist  for 
a  time  as  a  rude  road,  with  a  narrow  track,  and 
only  occasionally  used.  With  the  growth  of 
population  and  business,  and  the  transforma- 
tion of  the  lonely  neighborhood  into  a  thriving 
and  increasing  city,  the  highway  may  also  go 
through  the  transformations  of  being  turn- 
piked,  planked,  macadamized,  and  paved  for 
its  entire  width.  From  bearing  an  occasional 
rude  cart,  it  may  come  to  sustain  an  endless 
succession  of  wagons,  drays,  coaches,  omnibus- 
es, and  other  vehicles  of  travel  and  traffic. 
There  is  a  continual  march  of  improvement  in 
streets  and  vehicles.  It  cannot  be  that  the 
landowner  must  Decompensated  anew,  at  each 
new  improvement  in  street  or  vehicle,  or  with 
any  increase  of  traffic.  All  the  land  originally 
taken  was  taken  for  a  highway,  and  for  all 
time,  if  needed;  and  the  compensation  was  es- 
timated on  that  basis.  The  taking  and  the 
payment  were  once  for  all.  The  public,  at  the 
nrst  taking,  acquired  an  untrammeled  right 
of  way  over  every  part  of  the  land  taken, 
with  full  right  to  do  all  things  upon  the 
land  to  facilitate  its  use  as  a  highway, 
*nd  make  it  sufficient  at  any  time  for  the  in- 
creasing need  of  the  public  for  a  highway. 
There  is  in  such  cases  no  stipulation  limiting 
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the  public  to  any  particular  kind  of  road  or 
vehicle. 

The  laying  down  rails  in  the  street,  and  the 
running  street  cars  over  them  for  the  accomo- 
dation of  persons  desiring  to  travel  on  the 
street,  is  only  a  later  mode  of  using  the  land  as 
a  way, — using  it  for  the  very  purpose  for 
which  it  was  originally  taken.  It  may  be  a 
change  in  the  mode,  but  it  is  not  a  change  in 
the  use.  The  land  is  still  used  for  a  highway. 
The  weight  of  authority  is  so  manifestly  in 
favor  of  this  proposition,  it  is  unnecessary  to 
cite  particular  decisions. 

Our  attention  is  called  to  the  fact  that  this 
defendant  company  is  authorized  to  use  steam 
as  a  motor  on  this  same  railroad,  and  we  are 
cited  to  decisions  of  courts  holding  that  the  or- 
dinary steam-railroad  companies  must  make 
additional  compensation  to  landowners  before 
taking  a  street  for  their  railroads.  The  argu- 
ment is  that,  however  it  may  be  as  to  horse 
railroads,  steam  railroads  must  make  compen- 
sation. 

We  do  not  think  the  motor  is  the  criterion. 
It  is  rather  the  use  of  the  street.  If  the  rail- 
road company  exclusively  occupy  the  land, 
shut  off  the  street  from  it,  deprive  it  of  its 
character  of  bearing  the  easement  of  a  street, 
use  it,  not  for  street  traffic,  but  for  what  is 
known  as  railway  traffic,  the  company  may 
perhaps  be  said  to  make  a  new  ana  different 
use  of  the  land.  But  we  have  no  occasion  now 
to  express  any  opinion  on  that  question.  This 
defendant  company  is  using  the  land  as  a 
street.  Its  railroad  is  a  street  railroad.  Its 
cars  are  used  by  those  who  wish  to  pass  from 
place  to  place  on  the  street.  A  change  in  the 
motor  is  not  a  change  in  the  use. 

If  public  authority  can  lawfully  authorize 
the  construction  and  operation  of  a  street  rail- 
way in  a  public  street  without  providing  for 
additional  compensation  to  the  landowner  (as 
we  think  it  can),  it  can  also  lawfully  authorize 
a  change  of  grade  for  that  purpose  without 
committing  a  trespass  upon  the  landowner. 

The  officers  of  municipalities,  charged  with 
the  duty  of  making  the  streets  safe  and  con- 
venient for  the  use  of  an  increasing  traffic, 
have  large  authority  and  wide  discretion  in  all 
matters  of  construction  and  improvement,  in- 
cluding grade.  It  has  been  held  that  the  low- 
ering the  grade  of  a  street  by  a  person  acting 
under  municipal  authority  and  in  good  faith, 
without  wantonness,  is  not  a  trespass  against 
the  landowner.  Honey  v.  Mayo,  48  Me.  882. 
In  this  case  the  lowering  of  the  grade  was  done 
under  the  authority  of  the  city  council,  and  of 
the  commissioner  of  streets.  There  is  no  sug- 
gestion of  want  of  good  faith. 

We  think  the  plaintiff  is  confined  to  the  re- 
medy provided  by  statute, — §  16  of  city  char- 
ter of  Auburn,  and  Rev.  Stat  chap.  18,  §  68. 
These  statute  provisions  will  afford  a  remedy, 
if  she  be  entitled  to  any  compensation.  She 
cannot  maintain  this  action  of  trespass. 

Judgment  for  defendant. 

Peters,  Ch.  J.,  Walton,  Virgin,  Lib- 
bey,  and  Haskell,  J  J.,  concurred? 
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A  town  is  not  liable  for  the  acts  of  its 
officers  in  digging  a  ditch  across  the 
land  of  one  of  its  citizens,  by  which  foul 
water  was  conducted  over  and  upon  the 
premises  of  another,  and  there  created 
a  nuisance,  when  the  acts  were  not 
done  in  the  execution  of  a  corporate 
duty  imposed  by  law  upon  the  town. 

(Cumberland  Decided  April  6,  1887.) 

ON  exceptions  by  the  plaintiff.  Overruled. 
Action  on  the  case  to  recover  damages  sus- 
tained by  reason  of  a  nuisance  alleged  to  hare 
been  created  by  the  acts  of  town  officers.  A 
demurrer  to  the  declaration  was  sustained. 
The  point  is  stated  in  the  opinion. 
Messrs.  J ohn  J.Perry  and  D.  A.  Mooter, 
for  plaintiff: 

A  demurrer  admits  all  such  matters  of  fact 
as  are  sufficiently  pleaded. 

Lowell  v.  Morse,  1  Met.  475;  Troy  &  Q.  B.  B. 
Oo.  v.  Newton,  1  Gray,  544. 

A  general  demurrer  to  a  declaration  contain- 
ing several  counts  will  be  overruled  if  one  of 
the  counts  is  good. 

Dole  v.  Weeks,  4  Mass.  451;  Sxcett  v.  Patrick, 
11  Me.  181;  Blanchard  v.  Hoxie,  84  Me.  876; 
National  Exchange  Bank  v.  Abell,  68  Me.  846. 

"The  causing  or  suffering  any  offal,  filth,  or 
noisome  substance  to  collect  or  remain  in  any 
place,  to  the  prejudice  of  others;  *  *  *  the 
corrupting  or  rendering  unwholesome  or  im- 
pure the  water  of  a  river,  stream,  or  pond;  the 
unlawfully  diverting  it  from  its  natural  course 
or  state,  to  the  injury  or  prejudice  of  others, — 
are  nuisances." 
Rev.  Stat.  chap.  17,  §  5. 
Any  person  injured  in  his  comfort,  property, 
or  the  enioyment  of  his  estate,  by  a  common 
and  public,  or  by  a  private,  nuisance,  may 
maintain  against  the  offender  an  action  on  the 
case  for  his  damages,  unless  otherwise  special- 
ly provided. 
Rev.  Stat.  chap.  17,  8  12. 
There  has  been  a  series  of  cases  in  this  State 
in  which  the  court  has  decided  that  cities  and 
towns  are  not  liable  for  the  unlawful  acts  of 
health  officers  in  providing  for  "smallpox" 
patients,  and  further  guarding  against  the 
spread  of  the  disease. 

Mitchell*.  Rockland,  52  Me.  118;  Brown  v. 
Vinalhaven,  65  Me.  402;  Lynde  v.  Rockland,  66 
Me.  809;  Barbour  v.  Ellsworth,  67  Me.  294. 

A  careful  examination  of  these  cases  will 
show  that  there  was  no  question  of  law  in- 
volved applicable  to  the  case. 

This  court  has  decided,  at  least  in  one  case, 
that  a  town  is  liable  for  the  "unauthorized" 
acts  of  its  officers. 
Dover  v.  Robinson,  64  Me.  188. 
Where  a  street  commissioner,  in  removing 
a  fence,  appropriated  land  outside  of  the  lim- 
its of  the  street,  it  was  held  that  the  city  under 
whose  authority  and  by  whose  direction  he 
was  acting  was  liable  for  damages  to  the  owner. 
Woodcock  v.  Calais,  66  Me.  284. 
And  in  Massachusetts,  where  the  agent  of  a 
town,  in  repairing  a  highway,  entered  a  close 
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without  the  consent  of  the  owner,  and  took 
away  stone  to  repair  a  bridge,  it  was  held  that 
the  town  was  liable  in  tort  to  the  owner  of  the 
close. 

Hawks  v.  Charlemont,  107  Mass.  414 

These  quasi  corporations  are  liable  for  a 
act  done  by  the  officers  having  competent  au- 
thority either:  (1)  by  express  vote  of  the  dtr 
government;  or  (2)  by  the  nature  of  the  duties 
and  functions  by  which  they  are  charged  by 
their  offices  to  act  upon  the  general  subject- 
matter;  or,  (8)  if  the  act  was  done  with  as 
honest  view  to  obtain  for  the  public  some  law- 
ful benefit  or  advantage;  and  (4)  if  their  acu 
were  ratified  by  the  towns  or  cities  for  whoa 
they  were  acting. 

Thayer  v.  Boston,  19  Pick.  511;  Dayton  v. 
Pease,  4  Ohio  St.  80. 

An  action  of  tort  lies  against  a  city  by  tha 
owner  of  land  through  which  its  agents  have 
unlawfully  made  a  sewer. 

Hildreth  v.  Lowell,  11  Gray,  845. 

A  municipal  corporation  which  creates  a  pri- 
vate nuisance  is  prima  fade  liable  for  its  con- 
tinuance. 

Pennoyer  v.  Saginaw,  8  Mich.  584. 

If  a  city  or  town  negligently  constructs  or 
maintains  culverts  in  a  highway  across  a  nat- 
ural watercourse,  so  as  to  cause  the  water  to 
flow  back  upon  and  injure  the  land  of  another 
it  is  liable  to  an  action  of  tort,  to  the  same  ex- 
tent that  any  corporation  or  individual  would 
be  liable  for  doing  similar  acta. 

Anthony  v.  Adams,  1  Met  284;  Lawrence*. 
Fairhaven,  5  Gray,  110;  Perry  v.  Wonetter.% 
Gray,  544;  Parker  v.  Lowell,  11  Gray,  83s; 
Wheeler  v.  Worcester,  10  Allen,  591. 

So,  if  a  city,  by  its  agents,  without  authority 
of  law,  makes  or  empties  a  common  sewer  o» 
the  property  of  another,  to  his  injury,  it  Is  Ba* 
ble  to  him  in  action  of  tort. 

Locks  &  Canals  v.  Lowell,  7  Gray,  228;  StV 
dreth  v.  Lowell,  supra;  Haskell  v.  New  Bed/**, 
108  Mass.  208. 

For  neglect  in  the  construction  or  repair  fi 
any  particular  sewer,  whereby  private  pr»» 
erty  is  injured,  an  action  may  be  ununtaiasl 
against  a  city  or  town. 

Child  v.  Boston,  4  Allen,  41 ;  Emery  v.  Ijms% 
104  Mass.  18;  Merrifield  v.  Worcester,  110  Ms* 
216;  Hill  v.  Boston,  122  Mass.  844. 

Taking  the  decisions  of  the  courts  is  Hi 
and  other  States  already  cited,  it  settles  Bw 
question  of  liability  of  the  defendant  tows. 

See  Woodcock  v.  Calais,  66  Me.  234;ifoatf** 
Charlemont,  107  Mass.  414;  Thayer  v.  Bo4m\ 
19  Pick.  511;  Hildreth  v.  Lowell,  tntpra. 

Messrs.  Nathan  A  Henry  B.  Cleav 
and  Drununond  &  Din mioad,  for 
fendants: 

The  allegation  in  the  second  count, 
the  defendant,  by  its  agents  duly  i 
and  acting  within  the  scope  of  their 
etc.,  did  the  acts  complained  of.  is  but  a 
ment  of  a  conclusion  of  law,  which  is 
mitted  by  demurrer.   Upon  this  point  _ 
laration  is  defective  in  not  stating  the 
necessary  to  enable  the  court  to  judge  for 
whether  that  conclusion  of  law  has  any 
dation  in  fact. 

Hopper  v.  Covington,  118  U.  8.  148  (a*. 
L.  ed.  190.) 

The  nuisance  complained  of  was  a  * 
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nuisance,"  and  therefore  not  a  special  and  pe- 
culiar damage  to  the  plaintiff,  for  which  he 
could  maintain  an  action. 

Cote  v.  Sprout,  85  Me.  161 ;  Norcross  v.  Thorns, 
51  Me.  504;  Brayton  v.  Fall  River,  118  Mass. 
829. 

A  town  derives  all  its  powers  from  statute. 
Hooper  v.  Emery,  14  Me.  875. 
There  is  no  general  authority  conferred  up- 
on towns  by  any  statute,  authorizing  them  in 
their  corporate  capacity  to  lay  out  or  con- 
struct drains  or  sewers. 
Lemon  v.  Newton,  184  Mass.  479. 
That  authority  is  conferred  by  statute  (Rev. 
Stat.  chap.  16,  p.  229,  §  2)  upon  the  munici- 
pal officers  of  a  town.   While  they  can  lay 
out  and  construct  drains  and  sewers  at  the  ex- 
pense of  the  town,  no  authority  is  conferred 
upon  them  to  dig  ditches  across  private  lands, 
for  the  purpose  of  diverting  water  from  its 
natural  coarse,  or  for  any  other  object 

A  municipal  corporation  is  not  liable  for  the 
wrongful  acts  of  its  officers. 

Davie  v.  Bangor,  42  Me.  522;  Small  v.  Dan- 
ville, 51  Me.  859;  Lynde  v.  Rockland,  66  Me. 

When  authority  is  conferred  upon  munici- 

Ed  officers  to  perform  public  duties,  like  lay- 
g  out  and  constructing  public  sewer,  ways, 
ana  establishing  watering  troughs,  the  vote  of 
a  town  authorizing  or  instructing  them  to  do 
so  in  particular  localities  has  been  held  as  un- 
authorized and  void,  because  it  was  the  inten- 
tion of  the  statutes  that  the  municipal  officers 
should  exercise  their  discretion  upon  the  sub- 
ject 

Ouehing  v.  Bedford,  125  Mass.  526;  Kean  v. 
Stetson,  5  Pick.  492. 

The  recent  case  of  Lemon  v.  Newton,  184 
Mass.  476,  is  directly  in  point. 

A  town  cannot  be  held  responsible  for  dam- 
ages resulting  from  work  done  under  the  sup- 
posed authority  of  illegal  and  void  votes. 

Anthony  v.  Adams,  1  Met.  284;  Ouehing  v. 
Bedford,  supra. 

In  the  case  of  Cavanagh  v.  Boston,  189  Mass. 
435,  the  court  decides  that  the  city  is  not  re- 
sponsible for  damages  resulting  from  work 
done  under  illegal  votes,  and  it  is  immaterial 
that  the  work  was  done  in  a  negligent  manner. 

The  rule  which  makes  the  employer  liable 
for  neglect  of  his  servant  or  agent  does  not  ap- 
ply to  towns. 

Waleott  v.  Swampscott,  1  Allen,  102;  White 
v.  PhiUipston,  10  Met.  110. 

The  case  of  Woodcock  v.  Calais,  66  Me.  284. 
is  not  inconsistent  with  the  late  case  of  Lemon 
v.  Newton,  supra. 

The  case  oi  Hawks  v.  Charlemont,  107  Mass. 
418,  cited  in  Woodcock  v.  Calais,  supra,  comes 
within  the  same  principle. 

The  ditch  described  in  plaintiff's  writ  cannot 
be  magnified  into  a  public  drain  or  sewer.  But 
for  any  negligence  in  constructing  a  sewer  and 
keeping  it  in  repair,  the  municipality  which 
has  constructed  and  owns  the  sewer  may  be 
sued  by  a  person  whose  property  is  injured. 

Johnston  v.  Dist.  of  Columbia,  118  U.  S.  19 
(Bk.  80,  L.  ed.  75);  MtOs  v.  Brooklyn,  82  N.  Y. 
489. 

The  cases  cited  by  plaintiff,  like  Haskell  v. 
New  Bedford,  108  Mass.  208;  Child  v.  Boston,  4 
Allen,  41;  Emery  v.  Lowell,  104  Mass.  18,  and 


Franklin  Wharf 'v.  Portland,  67  Me.  46,  have 
no  direct  application  to  the  present  case. 

Virgin,  J.,  delivered  the  opinion  of  the 
court: 

Assuming — what  the  demurrer  admits — the 
allegations  in  the  declaration  to  be  true,  it  is 
obvious  that  a  most  unmitigated  nuisance  has 
been  created  on  and  about  the  premises  of  the 
plaintiff,  to  his  great  injury;  and  were  the  de- 
fendant an  incorporated  city,  its  alleged  acts 
would  constitute  prima  facie  such  a  cause  of  ac- 
tion as  might  render  it  liable,  in  the  absence  of 
any  justification  (Cumberland  dt  0.  C.  Corp.  v. 
Portland,  62  Me.  505);  but  we  have  looked  in 
vain  through  both  counts  for  any  allegations 
which,  in  our  view,  render  the  defendant  town 
liable  for  the  alleged  acts  which  have  resulted 
so  injuriously  to  the  plaintiff's  property. 

The  authority  and  liability  of  our  quasi  pub- 
lic corporations  known  as  towns,  as  distin- 
guished from  municipal  corporations  incorpo- 
rated under  special  charters,  are  generally  only 
such  as  are  defined  and  prescribed  by  general 
statutory  provisions.  Some  things  they  may 
lawfully  do,  and  other  things  they  have  no  au- 
thority for  doing.  To  create  a  liability  on  the 
part  of  a  town,  not  connected  with  its  private 
advantage,  the  act  complained  of  must  be  with- 
in the  scope  of  its  corporate  powers  as  defined 
by  the  statute.  If  the  particular  act  relied  on 
as  the  cause  of  action  be  wholly  outside  of  the 
general  powers  conferred  on  towns,  it  can  in 
no  event  be  liable  therefor,  whether  the  per- 
formance of  the  act  was  expressly  directed  by 
a  majority  vote,  or  was  subsequently  ratified. 
Morrison  v.  Lawrence,  98  Mass.  219. 

So  a  town  is  not  liable  for  the  unauthorized 
and  illegal  acts  of  its  officers,  even  when  act- 
ing within  the  scope  of  their  duties  (Brown  v. 
Vinalhaven,  65  Me.  402;  Small  v.  Danville,  51 
Me.  859);  but  it  may  become  so  when  the  acts 
complained  of  were  illegal,  but  done  under  its 
direct  authority  previously  conferred  or  sub- 
sequently ratified.  ( Woodcock  v.  Calais,  66  Me. 
284,  and  cases  there  cited.) 

The  difficulty  with  the  counts  is  that  the  al- 
legations therein  do  not  bring  the  acts  com- 
plained of  within  the  scope  of  the  corporate 
powers  of  the  town,  or  aver  that  they  were 
performed  by  its  officers  in  the  execution  of 
any  corporate  duty  imposed  by  law  upon  the 
town.  Anthony  v.  Adams,  1  Met.  284.  There 
is  no  intimation  that  the  acts  were  done  in  con- 
nection with  the  making  or  repairing  of  any 
highway  or  townway,  which  the  law  imposed 
upon  the  town,  or  in  relation  to  any  drain  or 
sewer  laid  out,  or  attempted  to  be  laid  out,  by 
the  town  authorities,  under  Rev.  8tat.  chap. 
16,  for  which  it  might  under  certain  circum- 
stances become  liable  (Estes  v.  China,  56  Me. 
407;  Franklin  Wharf  v.  Portland,  67  Me.  46); 
or  in  emptying  a  common  sewer  upon  the  prop- 
erty of  the  plaintiff  outside  or  the  public 
works,  as  in  Locks  &  Canals  v.  Lowell,  7  Gray, 
228.  But  the  principal  allegations  are  that  the 
defendants  "wrongfully  opened  and  dug  a 
ditch  across  the  main  road  *  *  •  in  Deering, 
and  into  an  artificial  ditch  in  the  rear  of  a  tripe 
and  bone-boiling  establishment,  from  which 
a  cesspool  of  stagnant  and  filthy  water  was  then 
and  there  collected,  and  then  and  there,  con- 
tinued said  ditch  across  the  land  of  Samuel 
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Jordan,  200  feet  in  the  direction  of  the  plain- 
tiff's land,  and  out  of  the  natural  course  of 
said  water,  and  on  to  the  plaintiff's  land,  and 
along  through  the  same  into  his  mill  pond. " 

It  is  quite  evident  that  a  town,  independent 
of  any  statutory  authority,  has  no  corporate 
power  to  dig  ditches  across  another's  land. 
Such  an  act  is  ultra  viret;  and  any  express 
majority  vote  based  on  a  proper  article  in  a 
warrant  calling  a  meeting  of  the  defendants 
directing  auch  acts,  would  create  no  liability 
on  the  part  of  the  town.  Gushing  v.  Bedford, 
125  Mass.  526;  Lemon  v.  Newton,  184  Mass. 
476. 

Whether  or  not  the  declaration  can  be 
amended  so  as  to  make  the  town  liable,  we 
cannot,  in  the  absence  of  a  knowledge  of  the 
facts,  now  determine. 

EmepUont  overruled. 

Peters,  Oh.  J.,  Libbey,  Emery,  and 
Haskell,  JJ.,  concurred;  Walton,  J.,  did 

not  sit. 


STATE  of  Maine 

v. 

William  BEATON. 

A  complaint  for  a  criminal  offense,  which 
does  not  state  the  day,  as  well  as  the 
month  and  year,  when  the  offense  was 
committed,  is  bad. 

(Lincoln  Decided  March  14,  1887.) 

ON  exceptions  by  the  defendant.  Sustained. 
Appeal  from  the  decision  of  a  magistrate 
on  a  complaint  charging  the  respondent  with 
catching  lobsters  in  violation  of  law.  The  ex- 
ceptions were  to  the  ruling  of  the  court  in 
448 


overruling  the  appellant's  demurrer  to  the 
complaint 

The  case  is  stated  in  the  opinion. 

Metiers.  Hilton  St  Huston,  for  defendant: 

No  time  is  alleged  with  certainty.  If  "on 
or  about"  a  certain  day  prove  insufficient,  ai 
held  in  State  v.  Baker,  84  Me.  52,  surely  the 
statement,  "on  sundry  and  divers  days  and 
times  between  the  28d  day  of  September,  1886, 
and  the  80th  day  of  September,  1885,"  must  be 
regarded  as  fatally  defective. 

The  allegations  as  to  time  or  place  in  a  com- 
plaint or  indictment  should  be  certain. 

State  v.  Hanson,  89  Me.  887. 

These  defects  in  the  complaint  as  to  time 
and  place  are  fatal  on  general  demurrer. 

Ibid:  Moody  v.  Hinkley,  84  Me.  200. 

Mr.  Raswell  S.  Partridge,  County  At- 
torney, for  the  State. 

Walton,/.,  delivered  the  opinion  of  the 
court: 

Neither  a  complaint  nor  an  indictment  for 
a  criminal  offense  is  sufficient  in  law,  unless  it 
states  the  day,  as  well  as  the  month  and  year, 
on  which  the  supposed  offense  was  commit- 
ted. In  this  particular,  the  complaint  in  this 
case  is  fatally  defective.  It  avers  that  "an 
sundry  and  divers  days  and  times  between  the 
28d  day  of  September,  a.  d.  1885,  and  the 
80th  day  of  September,  a.  d.  1885,"  the  de- 
fendant did  the  acts  complained  of.  But  it 
does  not  state  any  particular  day  on  which 
any  one  of  the  acts  named  was  committed. 
Such  an  averment  of  time  is  not  sufficient 
State  v.  Baker,  84  Me.  52;  State  v.  Hanton,  89 
Me.  887,  and  authorities  there  cited. 

Exception*  sustained.   Complaint  quashed. 

Peters,  Ch.  J., Virgin,  Libbey,  Emery, 
and  Haskell,  JJ,  concurred. 
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Boodt  v.  Watson. 


NEW  HAMPSHIRE. 
Supreme  Court. 

Elbridge  G.  BOODT  et  at. 
t. 

William  D.  WATSON  et  al 

1.  The  public  right  of  enforcing-  a  tax* 
payer's  obligation  to  contribute  his 
share  of  public  expense  is  created  by 
a  legislative  division  of  the  common 
burden,  in  execution  of  the  social  con- 
tract, and  not  by  a  judicial  assess- 
ment. 

2.  An  ordinary  tax  assessment  of  a  town 
is  a  judicial  act  of  the  selectmen;  and 
they  are  not  liable,  in  an  action  for 
damages,  to  a  person  injured  by  their 
exemption  of  taxable  property,  m  pur- 
suance of  an  illegal  vote  of  the  town. 

3.  The  exemption  is  an  erroneous  judg- 
ment of  a  court  of  assessment,and  is  re- 
versible by  the  common -law  power  of 
general  superintendence  for  correcting 
errors  of  courts  of  inferior  jurisdiction, 
•where  the  laws  have  not  expressly  pro- 
vided a  remedy. 

4.  This  power  is  affirmed  by  Gen.  Laws, 
chap.  808,  §  1;  and  the  invention  and 
use  of  judicial  process  and  procedure 
necessary  for  its  exercise  are  required 
by  the  common  law  and  the  statute. 

5.  The  judicial  ascertainment  of  a  stat- 
utory share  of  public  expense,  and  pro- 
cess for  its  collection,  may  be  necessary 
for  the  exercise  of  the  corrective  power. 

6.  Correctional  authority  to  reverse  a 
tax  exemption  that  can  be  reversed  only 
by  a  tax  assessment  is  authority  to 
make  the  assessment,  or  cause  it  to 
be  made. 

7.  The  statutory  authorisation  of  cer- 
tain writs, ''and  all  other  writs  and  pro- 
cesses," is  a  confirmation  of  the  com- 
mon-law power  of  issuing  process  that 
is  necessary  "for  the  furtherance  of 
justice,  ana  the  due  administration  of 
the  laws." 

8.  The  question  of  form  of  action  is  not 
considered  when  time  spent  upon  it 
would  be  wasted  on  a  matter  of  no  prac- 
tical importance. 

9.  A  petition  or  motion  to  bring  an  ac- 
tion forward,  and  reverse  or  modify  a 
judgment  rendered  at  the  trial  term  of 
the  supreme  court,  is  an  ample,  simple, 
and  convenient  remedy;  and  for  thai 
reason  a  writ  of  error  does  not  lie  in 
such  a  case.  For  a  similar  reason,  a 
judgment  of  a  lower  court  that  is  re- 
versible here  on  a  common-law  writ 
may  be  reversed  here  on  a  petition. 

10.  The  record  of  the  lower  court  need 
not  be  brought  up  by  a  writ  of  error 
or  certiorari,  for  the  correction  of 
error  by  the  common  law  power  of 
superintendence,  but  may  be  proved 
and  found  with  the  other  facts  of  the 
case,  at  the  trial  term. 

11.  A  statement  of  the  error,  as  the 
K.  H. 


ground  of  complaint  nnd  cause  of  ac- 
tion, is  required,  in  the  petition,  by 
the  essential  rules  of  common-law 
pleading,  for  the  ascertainment  of  the 
precise  point  in  controversy,  and  the 
production  of  distinct  issues  of  law  and 
fact;  and  on  a  sufficient  petition,  the 
question  is  whether  there  is  an  error 
correctible  by  the  superintending 
power,  and  not  whether  it  is  corree ti- 
tle on  writ  of  error,  writ  of  false  judg- 
ment, certiorari,  mandamus,  audita 
querela,  or  prohibition. 
12.  A  suit  for  an  exercise  of  the  superin- 
tending power  can  be  brought  by  pe- 
tition in  a  case  for  whieh  no  remedy  is 
expressly  provided  by  law,  and  for 
which  no  formal  writ  has  been  invented. 

18.  The  power  of  an  inferior  court  of  tax 
assessors  to  correct  their  erroneous 
judgment  of  exemption  is  not  a  coiu- 
mon-law  or  statutory  test  of  the  cor- 
rectional  power  of  the  supreme  court. 

14.  An  action  for  areversal  of  the  judg- 
ment, brought  at  the  earliest  possible 
term,  is  seasonably  commenced. 

15.  In  such  an  action,  seasonably  brought, 
the  plaintiff  is  entitled   to  ample 

.  remedy  after,  as  well  as  before,  the 
expiration  of  the  tax  year  during  which 
the  error  could  be  voluntarily  corrected 
by  the  lower  court,  under  Gen.  Laws, 
chap.  57,  §  10. 

16.  A  continuance  of  the  case  by  the 
supreme  court  for  advisement  is  an 
act  of  the  law  that  works  no  wrong. 

17.  The  erroneous  judgment,  when  re- 
versed, is  not  left  in  force;  it  cannot 
be  effectually  reversed  without  an  en- 
forcible  assessment  of  the  wrongfully- 
exempted  property;  and  the  law  au- 
thorizing a  correction  of  the  error  puts 
in  requisition  the  means  of  correct- 
ing it. 

18.  One  who  can  obtain  a  reversal  of  the 
judgment  in  a  direct  proceeding  can- 
not impeach  the  original  assessment 
collaterally  on  account  of  the  error. 

19.  In  the  correction  of  judicial  errors, 

the  common  law  preserves  as  far  as 
possible  what  is  right,  and  destroys 
only  what  is  wrong.  Thin  rule  is  ap- 
plicable to  errors  in  the  assessment  of 
taxes. 

20.  In  a  legal  process  addressed  to  the 
board  of  selectmen  and  their  succes- 
sors in  their  official  capacity  as  a  con- 
tinuous court  of  assessment,  they  need 
not  be  personally  named. 

(Carpenter  and  Bingham,  JJ.,  dissent.) 

(Rockingham  Decided  February  28, 18S7J 

PETITION,  against  the  selectmen  of  North- 
wood  for  an  order  upon  them  to  assess  a 
tax,  for  a  writ  of  mandamus*  and  for  general 

•The  following-  mandate  was  issued: 

taw  a  r  i  Th®  8tate  of  New  Hampshire,  |  „ 
L8EAL.J  Rockingham,  I 

To  the  selectmen  of  the  town  of  Northwood  in  said 
oounty: 
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relief.  Reported  68  N.  H.  820, 1  New  Eng.  Rep.  I  the  writ  could  be  issued  after  the  expiration  of 
2.  After  the  case  was  decided  at  the  June  the  tax  year  during  which  the  selectmen  were 
Term,  1885,  the  question  was  raised  whether  !  authorized  to  make  a  reassessment  by  the  Act 


Whereas,  the  following  judgment  has  been  ren- 
dered: 

The  State  of  New  Hampshire, 1  „ 
Rockingham,  i 

In  the  Supreme  Court  of  the  said  State,  at  the  law 
term  held  at  Concord  on  the  first  Tuesday  of  De- 
cember. 1886. 

Elbrldge  G.  Boody,  Irving  Dow,  Charles  F.  Cate, 
Lewis  E.  Kimball,  Caleb  W.  Hanson,  Charles  A. 
Hill,  Charles  Wingate.  William  Knowles,  John  C. 
Hill.  John  K.  Dow,  Warren  P.  Swan.  N.  Rollins,  M. 
P.  Knowlton,  Joseph  8.  Trickey,  and  J.  A.  Gate,  all 
of  Northwood,  in  said  county,  plaintiffs. 
Against 

William  D.  Watson.  Enoch  Fogg,  and  James  W. 
Hoyt,  all  of  said  Northwood,  defendants. 

On  a  petition,  for  that  said  plaintiffs  complain 
against  said  defendants,  "and  say  that  the  plaintiffs 
are  owners  of  real  and  personal  estate  in  said  town 
of  Northwood,  and  are  legal  voters  and  taxpayers 
there;  that,  at  the  annual  meeting  holden  within 
and  for  said  town  on  the  second  Tuesday  of  March, 
1884,  said  Watson,  Fogg,  and  Hoyt  were  duly  elect- 
ed and  qualified  as  selectmen  of  said  town  for  the 
year  next  ensuing:  that  as  such  selectmen  they  are 
bound  by  law  to  take  an  invoice  of  all  the  estate  lia- 
ble to  be  taxed  on  the  1st  day  of  April,  1884,  and 
seasonably  thereafter  to  assess  thereon  all  State, 
county,  town,  and  other  taxes  which  by  law  they 
might  be  required  to  assess;  that  on  said  1st  day  of 
April,  John  I.  Plllsbury  and  Alpha  J.  Pufabury, 
both  of  said  Northwood,  and  doing  business  under 
the  name  and  style  of  Plllsbury  Bros.,  were  the 
owners  of  certain  real  and  personal  estate  in  said 
Northwood,  of  the  value  of  $15,000,  liable  to  be 
taxed;  that  warrants  from  the  treasurers  of  the 
State  of  New  Hampshire  and  the  county  of  Rock- 
ingham aforesaid  were  duly  furnished  to  said  select- 
men, whereby  they  were  required  to  assess  a  tax 
amounting  to  a  large  sum,  to  wit,  the  sum  of  $1,- 
600;  that  certain  taxes  were  also  voted  by  said  town 
for  the  year  aforesaid,  amounting  to  a  large  sum, 
to  wit,  the  sum  of  $8,000,  all  of  which  taxes  said 
selectmen  were  by  law  bound  to  assess  upon  th6 
aforesaid  property  of  said  Pillsbury  Bros.;  yet  the 
said  selectmen,  although  notified  and  requested  to 
assess  said  taxes  upon  said  estate,  neglect  and  refuse 
so  to  do.  And  your  petitioners  say  that  they  have 
no  other  remedy  at  law  than  the  writ  of  mandamus. 
Wherefore  they  pray  that  the  said  Watson,  Fojrg, 
and  Hoyt,  selectmen  as  aforesaid,  may  be  ordered 
and  commanded  by  this  court  to  assess  the  taxes 
aforesaid  upon  the  estate  aforesaid,  and  that  a  writ 
of  mandamus  may  be  Issued  by  said  court,  directed 
to  them  for  the  purpose  aforesaid,  and  for  such 
other  relief  as  may  be  Just." 

The  foregoing  petition  of  the  plaintiffs  was  filed 
on  the  3d  day  or  June,  1884,  was  entered  at  the  law 
term  of  said  court  held  at  Concord  on  the  first  Tues- 
day of  June,  1884.  and  was  then  postponed  for  no- 
tice, returnable  August  88,  1884,  at  which  time  all 

Earties  appeared,  and  it  was  ordered  that  the  facts 
e  found  at  the  trial  term  of  said  court. 
At  the  next  trial  term,  held  on  the  third  Tuesday 
of  October,  1884.  the  parties  agreed  that  the  follow- 
ing are  the  facts: 

'The  Pillsbury  Bros.,  named  in  said  petition,  are 
residents  in  the  town  of  Northwood,  and  shoe  man- 
ufacturers, and  have  been  engaged  in  said  business 
since  about  1867.  and  during  the  whole  time  have 
had  invested  in  their  business,  as  shoe  manufactur- 
ers, a  capital  exceeding  $10,000. 

"At  a  legal  meeting  of  said  Northwood,  holden  on 
the  81st  day  of  June,  1873.  the  following  resolution 
was  passed,  in  accordance  with  an  article  Inserted 
in  the  warrant  therefor,  under  Gen.  Stat.  chap.  49, 
S  9:  'Resolved,  that  we  exempt  from  taxation  any 
shoe  manufactory,  or  any  other  manufactory  that 
has  been  or  may  be  established  in  this  town,  for  the 
term  of  ten  years,— provided  there  shall  be  invested 
in  such  manufacturing  business  at  least  $10,000,— and 
Is  established  prior  to  January  1st,  1875.' 

"During  the  period  of  ten  years  fixed  by  said  res- 
olution, the  Pillsbury  Bros.'  establishment  and  cap- 
ital invested  therein  were  not  taxed  by  said  town. 

"On  September  88,  1888,  at  a  legal  meeting  of  said 
town,  the  following  vote  was  passed,  in  accordance 
with  an  article  inserted  in  the  warrant  therefor,  un- 
der Gen.  Laws,  chap.  58,  1 10,  that  'the  town  will 
*  *  *  exempt  from  taxation  any  shoe  manufac- 
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turlng  establishment,  and  the  capital  used  in  ope- 
rating the  same,  for  the  term  of  ten  years,  which  has 
been  or  may  be  established  in  Bald  town,  or  any 
other  manufacturing  establishment  that  his  been 
or  may  be  established,  provided  there  shall  be  in- 
vested in  any  such  manufacturing  business  at  least 
$10,000,  and  may  be  established  prior  to  January  1, 
1884.' 

"It  was  under  this  last  vote  that  the  exemption  of 
the  Pillsbury  Bros.'  establishment  and  capital  In- 
vested therein  was  claimed  April  1.  1884.  when  the 
vote  of  June  81, 1873,  and  that  of  September  23,  1888. 
were  passed,  there  was  in  said  town  no  shoe  manu- 
factory except  that  of  the  Pillsbury  Bros.,  and  no 
other  was  then  contemplated. 

"There  being  some  question  as  to  the  sufficiency 
of  said  vote  of  September  83. 1888,  the  town,  at  a  le- 
gal ly-holden  meeting  on  July  24. 1884,  under  an  arti- 
cle in  the  warrant  therefor,  passed  the  following 
vote:  'Voted  to  exempt  from  taxation,  for  the  term 
of  ten  years,  the  shoe  manufacturing  establishment 
of  Pillsbury  Bros,  in  this  town,  and  the  capital  used 
In  operating  the  same:  said  manufacturing  estab- 
lishment and  the  capital  used  In  operating  the  same 
exceed  in  value  the  sum  of  $6,000.  At  the  time  of 
the  passage  of  the  vote  of  September  83,  1882,  the 
capital  invested  by  the  Pillsbury  Bros,  waa  much 
larger  than  that  invested  at  the  time  of  the  passage 
of  the  vote  of  June  81, 1878. 

"Defendants  proved  that  after  the  passage  of  the 
vote  of  September  23.  1888,  and  relying  upon  it,  the 
Plllsbury  Bros,  reorganized  their  business,  and  ex- 
pended several  thousand  dollars  that  they  other- 
wise would  not:  and  that  they  continued  their  busi- 
ness in  said  town,  relying  upon  said  vote  of  1882." 

This  cause  came  on  to  be  heard  on  the  foregoing 
agreed  facts,  and  was  argued  by  counsel,  and  there- 
upon all  and  singular  the  premises  being  seen,  and 
by  the  court  now  here  fully  understood,  and  ma- 
ture deliberation  being  thereupon  bad.  It  appears  to 
this  court,  and  it  is  accordingly  considered  and  ad- 
Judged,  that  the  said  votes  of  the  town  of  North- 
wood  of  September  23. 1888,  and  July  24,  1884,  in  the 
record  mentioned,  so  far  as  they  purport,  or  were 
intended,  to  exempt  from  taxation  the  manufac- 
turing establishment  and  capital,  or  any  property, 
of  the  said  Pillsbury  Bros.,  are  repugnant  to  the  law 
of  said  State,  and  so  not  valid;  and.  therefore,  that 
the  selectmen  of  said  Northwood.  as  a  municipal 
court  of  assessment,  erred  in  their  judicial  Judg- 
ment and  action  upon  said  invalid  votes,  and  in 
their  assessment  of  taxes  for  the  year  1884.  whereby 
taxable  property  of  said  Plllsbury  Bros,  was,  by  the 
said  erroneous  Judgment  and  action  of  said  court 
illegally  exempted  from  taxation:  and  that  the  said 
court  ought  to  have  assessed  to  said  Pillsbury  Bros, 
the  taxable  property  illegally  exempted  as  afore- 
said. Whereupon,  ft  is  considered,  ordered,  and  ad- 
Judged  by  the  court  now  here  that  the  exemption 
allowed  and  adjudged  by  the  said  court  of  assess- 
ment as  aforesaid,  and  the  Judgment  of  said  court 
of  assessment,  so  far  as  it  illegally  exempts  taxable 
property  as  aforesaid,  be,  and  the  same  are  hereby, 
reversed  and  annulled;  that  the  error  of  exemption 
in  said  assessment  be  corrected;  that  an  assessment 
of  a  tax  be  made  to  said  Pillsbury  Bros,  on  their 
property  Illegally  exempted  as  aforesaid,  at  its 
value  on  the  1st  day  of  April,  1884,  and  at  the  rate 
of  that  yean  that  the  tax  thus  assessed  be  collected 
by  suit  or  otherwise:  that  the  foregoing  orders  of 
assessment  and  collection  be  carried  into  execution 
by  the  defendants'  successors  in  the  office  of  select- 
men of  said  Northwood,  as  a  municipal  court  of  as- 
sessment; and  It  is  by  this  court  now  here  further 
ordered  and  adjudged  that  a  special  mandate  do  go 
from  this  court  to  the  selectmen  of  said  Northwood 
as  such,  and  as  a  munloipal  court  of  assessment,  to 
carry  Into  execution  the  foregoing  orders  of  assess- 
ment and  collection;  that  if  any  Judgment  hereto- 
fore  rendered  in  this  cause  is  not  compatible  with 
this  Judgment,  it  be  so  modified  as  to  conform 
thereto;  that  if  any  mandate,  writ,  or  other  process 
for  the  execution  of  any  judgment  in  this  case  baa 
issued,  the  same  be  recalled  and  cancelled:  and  that 
execution  be  Issued  in  favor  of  the  plaintiffs  against 
the  defendants  for  their  taxable  costs. 

Now,  therefore,  we  command  you.  the  selectmen 
of  said  Northwood,  to  carry  into  execution  uw 
foregoing  orders  of  assessment  and  collection. 

Witness.  Charles  Doe.  Esquire.  C.  G.  Conner, 
the  86th  day  of  February,  1887.  Clerk. 
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of  1878  (Gen  Laws,  chap.  57,  §  1.0),  which 
provides:  "If  the  selectmen,  before  the  expira- 
tion of  the  year  for  which  a  tax  has  been  as- 
sessed, shall  discover  that  the  same  has  been 
taxed  to  a  person  not  by  law  liable,  they  may, 
upon  abatement  of  such  tax,  and  upon  notice 
to  the  person  liable  for  such  tax,  impose  the 
same  upon  the  person  so  liable.  And  also,  if 
it  shall  be  found  that  any  person  or  property 
shall  have  escaped  taxation,  the  selectmen, 
upon  notice  to  the  person,  shall  impose  a  tax 
upon  the  person  or  property  so  liable."  Judg- 
ment for  plaintiffs. 

Messrs.  Mars  ton  A  Eastman,  for  plain- 
tiffs: 

Under  Gen.  Laws,  chap.  58,  §  10,  the  town 
of  Northwood  had  no  authority  to  exempt  the 
property  of  Pillsbury  Bros,  from  taxation  for 
a  second  term  of  ten  years.  To  pronounce  the 
vote  of  1882  valid  is  in  effect  creating  a  per- 
petual exemption ;  for  if  the  town  may  add  a 
second  term  to  the  first,  it  may  add  a  third, 
and  so  on  ad  infinitum.  A  statute  that  grants 
a  perpetual  exemption  is  unconstitutional,  and 
therefore  void. 

Bill  of  Rights,  art.  12;  Const,  art.  5. 

In  Opinion  of  the  Justices,  58  N.  H.  628, 
the  statute  in  question  is  declared  valid.  In 
the  same  case  the  court,  in  their  opinion,  say 
that  the  true  purpose  of  the  law  was  to  in- 
crease the  future  revenues  of  the  State,  the 
counties,  and  the  towns  by  inducing  home 
capital  to  remain,  and  foreign  capital  to  come 
for  permanent  investment  here,  subject  to 
taxation  after  the  expiration  of  the  temporary 
exemption.  It  is  further  said  that  the  exemp- 
tion in  each  case  is  limited  to  ten  years,  thus 
unmistakably  indicating  that  the  court  under- 
stood that  a  single  term  of  ten  years  was  in- 
tended. This  construction  is  reasonable,  and 
must  now,  we  submit,  be  regarded  as  the  set- 
tled law  of  the  State.  If  so,  it  is  decisive  of 
the  principal  question  in  the  case  at  bar. 

Statutes  exempting  persons  or  property  are 
construed  strictly;  and  the  exemption  will  be 
denied  unless  so  clearly  granted  as  to  be  free 
from  fair  doubt.  Such  statutes  will  be  con- 
strued most  strongly  against  those  claiming 
the  exemption. 

Academy  v.  Exeter,  58  N.  H.  307 >  2  Dill. 
Mun.  Corp.  §  776;  Providence  Bank  v.  Bil- 
lings, 4  Pet.  514  (29  U.  8.  bk.  7,  L.  ed.  989); 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420  (86  U,  8.  bk.  9,  L.  ed.  778);  Jefferson 
Bank  v.  Shelly,  1  Black,  486  (66  U.  S.  bk.  17, 
L.  ed.  173);  Philadelphia  &  W.  R.  R.  Co.  v. 
Maryland,  10  How.  898  (51  U.  S.  bk.  18,  L.  ed. 
468);  Trask  v.  Maguire,  18  Wall.  891  (85  U.  8. 
bk.  21,  L.  ed.  938). 

The  statute  provides  that  "towns  may,  by 
vote,  exempt  from  taxation,  for  a  term  not  ex- 
ceeding ten  years,  any  establishment  therein." 
The  language  of  the  statute  is  clear  and  dis- 
tinct. It  leads  to  no  absurd  results.  It  must 
therefore  be  construed  in  the  light  of  its  ob- 
vious meaning. 

Wood  v.  Adams,  35  N.  H.  85. 

The  statute  declares  an  exemption  to  be  a 
contract,  and  upon  the  ground  that  it  is  a  con- 
tract it  has  been  sustained. 

Opinion  of  the  Justices,  supra;  Cox  Needle  Co. 
v.  QnHford,  N.  H.  Aug.  T.  1888. 
s.  H. 


A  contract  must  be  supported  by  a  sufficient 
consideration.   This  is  elementary. 

It  may  be  argued  that  the  advantage  arising 
from  a  continuation  of  the  business  in  the 
town  affords  a  sufficient  consideration.  But 
the  Legislature  manifestly  intended  nothing  of 
this  sort;  nor  has  the  court,  we  submit,  so  con- 
strued it. 

See  Opinion  of  the  Justices,  supra. 

The  article  in  the  warrant  for  the  meeting 
in  1882,  by  which  the  town  undertook  to  ex- 
empt something  or  somebody  from  taxation,  is 
too  general  in  its  terms.  It  should  have  speci- 
fied the  particular  establishment  proposed,  or 
offered  by  some  person  or  persons,  to  be  erect- 
ed or  put  in  operation. 

Cox  Needle  Co.  v.  OuUford,  supra. 

Plaintiffs'  additional  brief  after  order  of  man- 
damus issued. 

I.  Upon  the  petition  in  this  case  the  court 
have  directed  that  a  writ  of  mandamus  should 
issue,  thereby  establishing  the  fact  that  the  se- 
lectmen neglected  and  refused  to  perform  their 
duty  as  set  forth  in  the  petition.  Does  the  fact 
that  the  writ  did  not  issue  within  the  year 
(Gen.  Laws,  chap.  57,  §  10)  prevent  the  court 
from  issuing  the  writ  now? 

The  petition  was  filed  within  the  year,  and 
the  order  that  the  writ  of  mandamus  issue 
should  be  an  order  nunc  pro  tunc.  The  writ 
could  then  issue  as  of  a  time  within  the  year, 
and  would  be  directed  to  the  defendants  of 
record  and  their  successors  in  office,  or  simply 
to  the  selectmen  of  Northwood.  The  proceed- 
ing is  against  the  selectmen  in  their  official, 
not  their  individual,  capacity. 

Davis  v.  Bradford,  58  N.  H.  480;  State  v. 
Gates,  22  Wis.  210;  High,  Ex.  Leg.  Rem.  §  441 ; 
Wood,  Mand.  139. 

The  order  for.  the  writ  of  mandamus  could 
have  been  made  within  the  tax  year  1884-85; 
but  if  for  any  reason  the  court  did  not  see  fit 
to  make  it  then,  it  may  do  so  nunc  pro  tunc. 

Rapalje,  L.  &  L.  Diet.  887;  Turner  v.  London 
&  S.  W.  R.  L.  R.  17  Eq.  561. 

II.  The  object  to  be  accomplished  in  this 
case  is  to  collect  the  tax  due  from  Pillsbury 
Bros.,  in  the  town  of  Northwood,  for  the  year 
1884.  If  this  result  cannot  be  attained  by  a 
writ  of  mandamus,  is  there  any  other  remedy? 
Can  the  tax  be  collected  without  an  assessment 
by  the  selectmen?  The  amount  of  the  tax  to  be 
paid  is  ordinarily  determined  by  an  assessment; 
but  neither  the  amount  nor  the  obligation  to 
pay  rests  upon  a  foundation  so  shallow  and 
technical  as  an  assessment  by  the  selectmen. 

Bdes  v.  Boardman,  58  N.  H.  587,  588;  State 
v.  United  States  &  C.  Express  Co.  60  N.  H.  251 ; 
Morrison  v.  Manchester,  58  N.  H.  588;  Carpen- 
ter v.  Bolton,  58  N.  H.  616;  Cocheco  Mfg.  Co. 
v.  Strafford,  51  N.  H.  455. 

In  accordance  with  the  doctrine  laid  down 
in  these  cases  the  constitutional  duty  of  pay- 
ing taxes  is  created  by  mutual  contract,  and 
must  be  regarded  of  the  strongest  obligation, 
based  on  first  principles.  Neither  errors  of 
law  nor  errors  of  fact,  in  an  apportionment  by 
the  selectmen,  can  defeat  it.  Errors  may  be 
corrected;  the  duty  remains;  and  its  perform- 
ance may  in  some  way  be  enforced.  The  lia- 
bility to  pay  being  thus  firmly  established,  the 
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amount  of  the  Pillsburys'  tax  can  be  definitely 
ascertained. 

Taxation  is  but  an  equal  division  of  the 
public  expense. 

State  v.  United  States  <fc  C.  Express  Co.  supra. 

In  order  to  make  an  equal  division,  so  far  as 
the  Pillsburys  are  concerned,  it  is  only  neces 
sary  to  find  the  value  of  their  property  for  the 
year  1884,  and  the  average  rate  of  the  appraisal 
made  that  year  by  the  selectmen. 

Manchester  MiUs  v.  Manchester,  58  N.  H.  88. 

The  assessors  may  blunder  in  their  computa- 
tion, err  in  judgment,  or  be  willfully  moved 
by  prejudice  in  making  the  appraisal,  but  the 
just  share  of  the  public  expense  to  be  borne  by 
each  taxpayer  remains  fixed  by  absolute  legal 
rules. 

The  liability  to  pay,  and  the  amount  to  be 

Eaid,  having  been  settled  and  determined, 
aws  1879,  chap.  28,  §  1,  provides  a  remedy 
for  the  collection  of  the  tax. 

In  this  State,  to-day,  legal  technicalities  are 
abolished;  form  is  nothing;  substance  is  every- 
thing. 

Davis  v.  Bradford,  68  N.  H.  480;  Walker  v. 
Walker,  68  N.  H.  821,  1  New  Eng.  Rep.  250; 
Metcalf  v.  Oilmore,  59  N.  H.  417;  Rutherford  v. 
Whitclier,  60  N.  H.  110;  Webster  v.  Hall,  Id.  7; 
Butzell  v.  State,  59  N.  H.  61. 

If.  from  lapse  of  time,  or  other  cause,  the 
ends  of  justice  cannot  now  be  accomplished  in 
this  case  by  means  of  the  process  originally 
adopted,  the  plaintiffs  ought  not  to  be  com- 

gelled  to  bring  a  new  action  for  the  same  cause; 
ut  it  is  the  duty  of  the  court  to  allow  such 
amendments  or  change  in  the  form  of  the  pres- 
ent suit  as  will  effect  the  result  desired.  If  no 
sufficient  remedy  exists,  one  may  be  created. 
Walker  v.  Walker,  supra. 
III.  No  objection  exists  to  the  collection  of 
the  tax  now,  so  far  as  a  final  distribution  of 
the  money  is  concerned,  that  has  not  existed 
all  thotimesince  April  1  of  the  tax  year  1884-85. 

The  want  of  specific  direction  in  disposing 
of  the  money  after  its  collection  furnishes  no 
excuse  for  the  nonpayment  of  the  tax.  Gen. 
Laws,  chap.  57,  §  10,  makes  no  provision  for 
the  disposition  of  the  tax  when  collected. 

It  is  said  that  plaintiffs'  remedy  was  by 
abatement  (Gen.  Laws,  chap.  57,  §  11, 12). 
Suppose  the  fact  that  the  property  had  not 
been  taxed  was  not  discovered  until  after  the 
expiration  of  the  nine  months  named  in  §  12. 
What  remedy  do  the  plaintiffs,  and  all  the  oth- 
er taxpayers,  then  have?  Clearly  none.  We 
submit,  moreover,  that  parties  cannot  be  ex- 
cused from  paying  a  tax  because  somebody 
did  not  apply  in  season  for  an  abatement.  The 
provisions  of  the  statute  relating  to  abatements 
have  nothing  to  do  with  the  case  at  bar. 

Messrs.  Binghiun  &  Mitchell,  for  de- 
fendants: 

I.  The  power  of  taxation  being  legislative, 
the  method  indicated  by  the  statute  must  be 
followed  in  the  assessment,  collection,  or  abate- 
ment of  taxes. 

The  Legislature  has  made  ample  provision 
for  means  to  meet  the  public  expenses,  through 
taxation,  and  also  to  relieve  those  who  are  un- 
justly burdened  by  assessment. 

The  annual  invoice  must  be  taken  in  April. 

Gen.  Laws,  chap.  55,  §  1. 

The  taxpayer  must  make  return  before  April 
888 
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15  (Id.  §  3),  unless  prevented  by  accident,  mis- 
take, or  misfortune.  In  such  case  he  can  re- 
turn it  by  May  1  (Id.  §  8). 

The  taxes  must  be  assessed  and  the  invoice 
returned  to  the  clerk's  office  before  July  1. 

Gen.  Laws.  chap.  57,  £  6. 

Property  omitted  or  wrongly  taxed  may  be 
properly  taxed  within  the  year. 

Id.  §  10. 

For  good  cause  selectmen  may  abate  any  tax. 

Id.  §  11. 

If  the  selectmen  neglect  or  refuse,  relief  may 
be  granted  by  the  court  within  nine  months 
after  notice  of  the  tax,  provided  the  taxpayer 
has  furnished  the  proper  inventory. 

Id.  §  12. 

The  year  within  which  the  selectmen  could 
impose  a  tax  upon  property  which  had  escaped 
taxation  has  elapsed,  and  the  selectmen  are  de- 
void of  power  to  impose  such  tax  now.  The 
court  cannot,  by  a  writ  of  mandamus,  create 
or  confer  such  right  It  can  simply,  by  the 
writ,  compel  the  performance  of  a  pre-existing, 
clearly  defined  official  duty. 

High,  Ex.  Leg.  Rem.  §  7. 

If  the  plaintiffs  had  a  grievance  resulting 
from  excessive  taxation,  they  should  have  ap- 
plied for  relief  in  the  method  provided  by 
statute,— by  abatement.  This  was  their  only 
remedy. 

The  selectmen ,  on  application,  and  for  good 
cause,  might  do  it. 

Gen.  Laws,  chap.  57,  §  11. 

If  the  selectmen  neglected  or  refused  to  abate 
the  tax,  the  application  might  be  made  to  the 
supreme  court  "within  nine  months  after  no- 
tice of  such  tax,  and  not  afterward." 

Id.  §  12. 

The  existence  of  this  statutory  method  is  a 
bar  to  the  remedy  by  mandamus. 

High,  Ex.  Leg.  Rem.  §  16. 

"And  the  fact  that  the  person  aggrieved  bat, 
by  neglecting  to  pursue  his  statutory  remedy, 
placed  himself  in  such  a  position  that  he  can 
no  longer  avail  himself  of  its  benefit,  does  not 
remove  the  case  from  the  application  of  the 
rule,  and  constitutes  no  ground  for  interfer- 
ence by  mandamus." 

Ibid;  State  v.  Sheboygan  County,  29  Wis.  7«; 
Cooley,  Tax.  540;  Everett's  App.  71  Pa  216. 

The  party  who  is  sought  to  be  coerced  by 
mandamus  must  be  able  to  perform  the  act  at 
the  time  the  writ  issues,  "and  it  is  therefore  a 
sufficient  return  to  an  alternate  mandamut  that 
the  respondent  has  no  power  to  do  the  act  re- 
quired." 

High  Ex.  Leg.  Rem.  §  14. 

This  extraordinary  remedy  la  only  granted 
or  employed  when  there  is  a  clear  legal  right 
to  be  enforced,  or  a  duty  which  can  and  ought 
to  be  performed,  and  when  there  exists  no 
other  specific  and  adequate  legal  remedy  to  en- 
force the  right  or  compel  the  performance  of 
the  duty. 

Id.  §  9. 

It  Is  not  granted  in  doubtful  cases,  or  where 
it  would  be  inoperative  from  the  incapacity 
of  the  party  against  whom  it  was  directed  to 
perform  the  act  commanded. 

Id.  §§  9,  10,  140;  Wood.  Mand.  pp.  17,  l* 
Burr.  Tax.  pp.  379.  457;  Spiritual  Athens** 
Soc.  v.  Selectmen  of  Randolph,  1  New  Eng.  Rep- 
680;  Lacoste  v.  Duffy,  80  Am.  Rep.  122;  8.  C. 
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40  Tex.  767;  Beard  v.  Lee  County,  51  Miss. 
542;  State  v.  WashingtonCounty,'i  Pinney  (Wis.), 
552;  People  v.  Oldtoum,  88  III.  205;  Stak  v.  to 
flawn  &  N.  Co.  45  Codd.  882;  Colonial  L. 
Amir.  Co.  v.  Supervisors,  24  Barb.  188;  itopfc 
v.  Supervisors,  12  Barb.  217. 

The  case  of  5pm< ual  Atheneum  Soc.  v.  &?- 
ledmen  of  Randolph,  supra,  is  directly  in  point. 

Doe*  Cft.  J.,  delivered  the  opinion  of  the 
court: 

By  express  statute,  the  shoe  factory  of  the 
Pillsbury  Bros.,  located  in  Northwood,|was  tax- 
able in  that  town  in  1884.  Gen.  Laws,  chaps. 
53,  54.  Under  chap.  58,  §  10,  it  had  been  ex- 
empted, by  a  vote  of  the  town,  for  the  term  of 
ten  years;  and  that  term  had  expired  July  81, 
1885.  It  was  decided  in  this  case  that  the  ex- 
emption law  did  not  authorize  the  second  vote 
of  the  town,  continuing  the  exemption  for  an- 
other term  of  ten  years;  that  the  second  vote 
was  void,  and  no  defense  to  this  suit;  that  the 
omissioD  of  the  factory  in  the  assessment  of  1884, 
in  pursuance  of  the  illegal  vote,  was  error,  and  a 
violation  of  the  public  right  of  taxation;  and 
that  the  plaintiffs  were  entitled  to  judgment 
for  a  correction  of  the  error.  Boody  v.  Wat- 
ton,  68  N.  H.  820,  1  New  Eng.  Rep.  2.  They 
were  entitled  to  relief  in  this  suit  when  it  was 
brought  in  1884,  and  until  April  1, 1885.  The 
merits  of  the  case  having  been  decided  in  their 
favor,  the  only  remaining  question  is  one  of 
remedy.  The  defense  now  is,  not  a  denial  of 
the  adjudicated  violation  of  the  plaintiffs'  legal 
and  equitable  right,  nor  a  defect  of  remedy  when 
the  suit  was  brought,  nor  a  mistake  in  the  al- 
terable form  of  action,  nor  any  delay  in  bring- 
ing or  prosecuting  the  suit,  nor  any  fault  or 
laches  of  the  plaintiffs  at  any  time;  but  an  al- 
leged failure  of  remedy  happening  ten  months 
after  the  suit  was  brought,  while  the  court  were 
forming  the  opinion  that  the  plaintiffs  were  en- 
titled to  a  reversal  of  the  exemption.  The 
question  whether  their  adjudicated  right  can 
now  be  vindicated  bv  a  judgment  for  the  cor- 
rection of  the  defendants' adjudicated  error,  or 
whether  the  remedy  expired  on  the  last  day  of 
March,  1885,  brings  into  consideration  the  ori- 
gin and  nature  of  the  right,  and  the  distinction 
between  the  right  and  its  remedy. 

"All  government  of  right  originates  from 
the  people,  is  founded  in  consent.  *  *  * 
When  men  enter  into  a  state  of  society,  they 
surrender  up  some  of  their  natural  rights  to 
that  society,  in  order  to  ensure  the  protection 
of  others.  »  *  *  All  power  residing  ori- 
ginally in,  and  being  derived  from,  the  people, 
all  the  magistrates  and  officers  of  government 
are  their  substitutes  and  agents.  *  *  * 
Every  member  of  the  community  has  a  right 
to  be  protected  by  it  in  the  enjoyment  of  his 
life,  liberty,  ana  property.  He  is  therefore 
bound  to  contribute  his  share  in  the  expense 
of  such  protection."  Bill  of  Rights,  arts.  1,  8, 
8,  12.  "The  people  inhabiting  the  territory 
formerly  called  the  province  of  New  Hamp- 
shire do  hereby  solemnly  and  mutually  agree 
with  each  other  to  form  themselves  into  a  free, 
sovereign,  and  independent  body  politic,  or 
State,  bv  the  name  of  the  State  of  New  Hamp- 
shire. The  supreme  legislative  power  within 
this  State  shall  be  vested  in  the  8enate  and 
House  of  Representatives."   Const,  arts.  1,  2. 

S.  H. 


In  the  exereise  of  authority  given  by  the  so- 
cial contract  thus  made  as  the  origin  and  or- 
ganic law  of  the  State  (State  v.  United  States  A 
C.  Express  Co.  60  N.  H.  219.  258),  the  legisla- 
tive agents  of  the  community,  determining  by 
a  general  rule  the  shares  of  public  expense 
which  the  owners  of  this  factory,  and  the 
owntrs  of  other  property,  are  bound  to  con- 
tribute, have  decided  what  the  law  shall  be. 
Other  public  agents  decide  what  the  tax  law  is, 
and  what  the  facts  are  in  a  particular  case,  ap- 
ply the  law  to  the  facts,  ana  state  the  result  in 
a  tax  assessment. 

In  determining  what  property  was  taxable, 
and  what  was  exempt,  the  defendants  acted 
judicially;  and  they  are  not  liable,  in  an  action 
for  damages,  for  errors  in  their  decision. 
Hayes  v.  Hanson,  12  N.  H.  284,  289;  Perkins 
v.  Langmaid.  84  N.  H.  315,  826;  Edes  v.  Board- 
man,  58  N.  H.  580,  584,  585,  596;  Salisbury  v. 
Merrimack  County,  59  N.  H.  859,  862;  Bar- 
nardiston  v.  Soame,  6  St.  Tr.  1063,  1096,  1097, 
1119;  Colman  v.  Anderson,  10  Mass.  105,  118. 
119;  Weaver  v.  Devendorf,  8  Denio,  117;  Wil- 
liams v.  Weaver,  75  N.  Y.  80,  88;  S.  C.  100 
U.  S.  547,  548  [Bk.  25,  L.  ed.  709];  Btrusburgh 
v.  Mayor,  87  N.  Y.  452,  455;  15  Am.  L.  Rev. 
502;  Cooley,  Tax.  2d  ed.  786-795.  In  Barhyte 
v.  Shepherd,  85  N.  Y.  288,  250.  251,  an  action 
against  assessors,  for  assessing  the  plaintiff  and 
refusing  to  exempt  him  the  court  says:  "The 

Elaintiff  is  a  resident  of  the  town  of  Spencer, 
aving  in  his  occupancy  a  farm  of  147  acres', 
and  owning  personal  property.  The  assessors 
are  not  bound  to  know  that  there  is  any  reason 
why  this  property  should  not  be  assessed  with 
the  other  property  of  their  town ;  or,  if  there 
may  be  a  right  of  exemption,  they  have  no 
means  of  knowing  that  the  plaintiff  would  de- 
sire to  claim  the  benefit  of  it.  He  is  therefore, 
in  the  first  instance,  properly  chargeable,  on  the 
assessment  roll,  with  the  property  owned  bv 
him.  He  may,  and  in  the  present  case  he  dia, 
appear  before  the  assessors,  and  claim  an  ex- 
emption or  a  reduction,  on  two  grounds.  First, 
he  claimed  an  abatement  from  his  personal 
property  on  the  ground  that  he  owed  debts 
equal  to  its  value,  which,  by  another  provision 
of  the  law,  entitled  him  to  such  deduction. 
This  fact  he  was  bound  to  establish  by  oath, 
and  subject  to  a  cross  examination  by  the  as- 
sessors, who,  after  hearing  his  evidence  and 
deliberating  upon  it,  would  decide  the  ques- 
tion, and  allow  or  disallow  his  claim,  as  the 
truth  should  require.  He  also  claimed  a  de- 
duction on  the  ground  that  he  was  a  minister 
of  the  Gospel,  and  gave  his  own  evidence  on 
this  point,  and  was  cross-examined  by  the  as- 
sessors. They  disallowed  his  claim,  holding, 
as  I  conclude,  upon  the  evidence  he  gave 
them,  that  the  calling  of  a  minister  must  be 
exclusive,  and  that  his  occupation  as  a  farmer 
during  the  week  days  prevented  him  from 
claiming  the  benefit  of  the  deduction  allowed 
to  a  minister.  In  each  and  all  of  the  cases  I 
have  suggested  under  this  statute,  the  action  of 
the  assessors  is  eminently  judicial  in  its  nature. 
To  administer  oaths,  to  hear  evidence,  to  weigh 
its  effect,  to  compare  it  with  the  law,  and  to 
decide  the  question  presented,  are  of  the  es- 
sence of  judicial  action.  To  make  the  figures 
indicating  a  deduction,  and  to  make  the  deduc- 
tion itself,  on  the  assessment  roll,  may  be  con- 
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ceded  to  be  a  ministerial  act;  but  to  arrive  at 
the  conclusion,  by  hearing  and  weighing  evi- 
dence, judging  of  its  credibility,  and  compar- 
ing the  evidence  with  the  provisions  of  law, 
lhat  the  plaintiff  was  entitled  to  a  deduction, 
is  as  far  from  a  ministerial  act  as  can  well  be 
imagined.  The  defendants  had  jurisdiction  of 
the  subject-matter  of  the  proceeding,  and  of  the 
person  of  the  party  interested." 

The  defendants'  immunity  "does  not  de- 
pend at  all  on  the  grade  of  the  office,  but  ex- 
clusively upon  the  nature  of  the  duty."  Cool- 
ey,  Torts,  881.  "It  is  not  necessary  that  a 
magistrate  or  board  should  act  formally  as  a 
court,  or  that  they  should  be  usually  so  de- 
nominated or  considered.  If  they  are  bound 
to  notify  and  hear  parties,  and  can  only  decide 
after  weighing  and  considering  such  evidence 
and  arguments  as  the  parties  choose  to  lay  be- 
fore them,  their  action  is  judicial."  Sanborn 
v.  Fellow,  22  N.  H.  478.  488.  480.  "The 
selectmen  or  assessors  shall,  on  the  first  Mon- 
day of  April  in  each  year,  give  public  notice  of 
the  times  and  places  where  they  will  be  in  ses- 
sion for  the  purpose  *  *  *  of  hearing  all 
parties  in  regard  to  their  liability  to  taxation." 
Gen.  Laws,  chap.  55,  §  6.  In  Kansas  it  has 
been  held  that  an  ascertainment  of  the  value 
of  property  is  an  incident  of  the  legislative 
power  of  taxation;  that  the  Legislature  may 
assess  a  tax  upon  an  appraisal  made  by  them- 
selves; that  an  appraisal  made  by  a  certain 
board  of  assessors  could  be  annulled  by  legis- 
lative action;  that  the  Legislature  cannot  open 
a  judicial  decision  and  give  a  new  trial, — the 
assessors'  appraisal  was  not  such  a  decision; 
that  the  power  of  determining  the  value  of 
property  for  the  purpose  of  taxation,  being 
legislative,  cannot  be  judicial.  Auditor  of 
State  v.  Atchison,  T.  <&  S.  F.  R.  R.  Co.  6  Kan. 
500.  The  valuation  made  by  these  defendants 
was  judicial  administration  of  a  general  statute 
of  taxation;  and  being  judicial,  it  was  not  le- 
gislative. Cooley,  Tax.  409,  410.  "Where  a 
tax  is  levied  on  property,  not  specifically,  but 
according  to  its  value,  to  be  ascertained  by 
assessors  appointed  for  that  purpose,  upon  such 
evidence  as  they  may  obtain,  *  *  *  the  of- 
ficers, in  estimating  the  value,  act  judicially." 
Ilagar  v.  Reclamation  Bist.  Ill  U.  8.  701,  710 
[Bk.  28,  L.  ed.  569,  572].  "The  abatement  of 
a  tax  by  selectmen  is  a  judicial  act."  Melvin 
v.  Weare,  56  N.  fl.  486,  489.  With  some  pos- 
sible exceptions  not  affecting  this  case,  ques- 
tions of  abatement  are  questions  of  assessment. 
Judicially  determined  in  this  court  on  abate- 
ment appeals,  they  are  Judicially  determined 
by  the  decisions  appealed  from.  Though  not 
entitled  to  jury  trial  (the  case  being  one  in 
which  it  "was  otherwise  used  and  practiced" 
before  the  adoption  of  the  Constitution,— Co- 
cheeo  Mfg.  Co.  v.  Stafford,  51  N.  H.  455,  458), 
persons  assessed  have  a  constitutional  right  to 
be  heard,  in  some  stage  of  the  proceedings,  on 
the  judicial  questions  of  liability.  Cooley, 
Tax.  2d  ed.  47-58,  861-866;  Edes  v.  Boardman, 
58  N.  H.  580,  585.  In  some  cases,  the  incon- 
veniences resulting  from  assessors  holding  an 
exercise  of  the  legislative  power  of  taxation  to 
be  void  are  evidence  of  a  legislative  intention 
that  the  execution  of  tax  laws  and  tax  votes 
should  not  be  suspended  by  assessors.  Edet  v. 
Boardman,  58  N.  H.  580,  595;  School  But.  v. 
840 
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Carr,  68  N.  H.  201.  But  such  an  intention 
does  not  alter  the  nature  of  a  question  of  tax 
liability,  correctly  or  incorrectly  decided  by 
the  court  of  assessment. 

The  validity  of  the  town's  vote  exempting 
1  bis  factory  for  a  term  of  ten  years  was  a 
judicial  question,  depending  on  the  legal  con- 
struction of  chapter  58,  §  10;  and  the  defend- 
ants' construction  was  erroneous.  The  un- 
authorized vote  did  not  empower  them  to  release 
the  factory  from  the  share  of  public  expense  al- 
lotted to  it  by  the  Legislature.  Notwithstand- 
ing their  unauthorized  and  voidable  exemption 
of  it,  and  their  transfer  of  its  statutory  share 
to  the  plaintiffs  and  other  taxpayers,  its  liabili- 
ty remained  undischarged,  as  the  liability  of 
the  owners  of  all  the  farms  in  the  town  would 
have  remained  if  the  assessment  had  exempted 
tbem,  and  put  upon  the  factory  the  share  as- 
signed by  statute  to  the  farms.  The  whole 
sum  to  be  paid  by  the  owners  of  taxable  prop- 
erty, and  the  share  to  be  paid  by  each,  were 
fixed  by  legislative  action  (State  and  munici- 
pal), which  the  assessors  could  not  annul 
Many  liabilities,  created  by  statute  or  the  com- 
mon law,  are  ascertained  on  judicial  inquiry, 
declared  in  judgments,  and  enforced  by  exe- 
cutions. A  taxpayer's  liability  to  contribute 
his  share  of  the  common  burden,  judicially 
ascertained  by  a  court  of  special  and  limited 
jurisdiction,  declared  in  a  judgment  called  an 
assessment,  and  enforced  by  an  execution  called 
a  warrant,  is  not  created  by  the  assessment. 
The  Pillsburys'  nonpayment  of  their  statutory 
share  would  be  a  compulsory  payment  of  that 
share  by  their  neighbors,  and  in  effect  a  pay- 
ment to  the  Pillsburys,  for  their  private  use, 
of  their  neighbors'  money.  The  Pillsburys' 
payment  of  their  own  share  was  the  plaintiffs' 
statutory  and  constitutional  right.  State  v. 
United  States  &  C.  Exp.  Go.  60  N.  H.  219.  251, 
252.  For  the  defendants'  violation  of  this 
right,  there  is  no  remedy  in  an  action  for  dam 
ages.  And  available  remedies  in  an  action  at 
law  for  damages,  on  a  bill  in  equity,  and  by 
indictment,  would  not  have  been  a  bar  against 
the  plaintiffs'  petition  for  a  mandamus.  High, 
Ex.  Leg.  Rem.  §§  17,  18,  20.  86. 
9  *The  plaintiffs'  primary  and  substantive  right 
is  based,  not  on  the  defendants'  duty  of  judi- 
cial assessment,  or  on  their  or  our  correctional 
duty,  but  on  the  legislative  assignment  to  the 
factory  of  its  share  of  the  common  expense 
incurred  in  the  execution  of  the  social  contract 
Before  an  action  can  be  maintained  by  North- 
wood  for  the  recovery  of  the  share  of  the  public 
expense  due  from  the  Pillsburys  as  owners  of 
the  factory,  the  Legislature  has  required  the 
share  and  the  payers  of  it  to  be  judicially  ascer- 
tained and  recorded,  either  by  the  selectmen  or 
in  some  proceeding  for  the  correction  of  the  se- 
lectmen's error.  But  this  ascertainment  of  the 
payers  and  the  sum  to  be  paid,  like  a  jury's  as- 
certainment of  the  payer  and  the  sum  to  be  paid, 
in  an  action  of  assumpsit  on  a  promise  of  contri- 
bution, is  judicial  procedure,  and  not  the  ori- 
gin of  contributory  liability.  An  absolute 
obligation  to  pay  money  may  be  a  debt  before 
it  is  due,  and  before  it  is  judicially  assessed. 
Within  the  meaning  of  some  statutes  and  some 
contracts,  taxes  may  not  be  debts,  either  before 
or  after  assessment.  Lane  County  v.  Oregon, 
7  Wall.  71  [74  U.  8.  bk.  19,  L.  ed.  101]; 
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Meriwether  v.  Garrett,  102  U.  8.  472,  518, 
581  [Bk.  26,  L.  ed.  197,  204,  210];  Cooley, 
Tax.  2d  ed.  15.  Within  the  meaning  of 
other  statutes  and  other  contracts,  they 
may  be  debts  before  assessment  as  well  as 
afterwards.  Under  statutes  enacting  that  cer- 
tain duties  shall  be  levied,  collected,  and  paid 
on  imported  goods,  the  duties  are  personal 
debts  of  the  importers,  recoverable  by  the 
government  in  common-law  actions,  without 
previous  assessment.  United  States  v.  Lyman, 
1  Mason.  482;  Meredith  v.  United  States,  18  Pet. 
486,  493,  494  [88  U.  8.  bk.  10,  L.  ed.  258,  262]. 
Five  per  cent  taxes  laid  by  statute  upon  the 
undistributed  earnings  of  savings  banks  are 
debts  recoverable  by  the  government  In  com- 
mon-law actions,  without  previous  assessment. 
Dollar  Sat.  Bank  v.  United  States,  19  Wall.  227, 
240  [86  U.  8.  bk.  22,  L.  ed.  80].  A  debt  due 
from  plaintiff  to  defendant  cannot  be  set  off 
unless  a  right  of  action  existed  thereon  at  the 
commencement  of  the  plaintiff's  action.  Gen. 
Laws,  chap.  227,  §  8.  "  A  right  of  action," 
in  this  provision,  was  held  by  a  majority  of  the 
court,  in  Bibbard  v.  Clark,  56  N.  H.  155,  to 
mean  a  right  to  commence  and  maintain  an 
action;  and  upon  this  construction,  in  an  ac- 
tion against  a  town,  a  tax  due  to  the  defendant 
from  the  plaintiff  could  not  be  allowed  in  set- 
off if  it  could  not  be  collected  by  suit.  The 
statute  making  taxes  collectible  by  suit,  like 
other  debts  (Laws  1881,  chap.  28;  Dana  v.  Col- 
by, 68  N.  H.  169, 171),  has  removed  the  ground 
on  which  Bibbard  v.  Clark  was  decided ;  and 
whether  any  other  ground  remains  (Dill.  Mun. 
Corp.  §§  576,  577;  Meriwether  v.  Garrett,  102 
U.  8.  472,  601,  518,  518.  525,  526  [Bk.  26,  L. 
ed.  197];  Galling  v.  Carteret  County  Comrs.  92 
N.  C.  586)  is  a  question  that  need  not  now  be 
considered.  In  whatever  sense  and  for  what- 
ever purpose  a  tax,  collectible  by  suit,  with  or 
without  previous  assessment,  is  or  is  notadebt 
(Dill.  Mun.  Corp.  §§  815-817;  Smith  (N. 
H.),  522),  the  public  right  to  the  factory's  con- 
stitutional and  statutory  share  of  public  ex- 
pense is  not  to  be  confounded  with  the  inciden- 
tal and  remedial  right  of  having  that  share 
judicially  assessed  by  the  selectmen,  or  by  an- 
other court  effectually  reversing  the  selectmen's 
erroneous  judgment  of  exemption. 

For  some  errors  of  assessment,  abatement  is 
an  appropriate  relief;  but  it  is  not  the  only  re- 
lief in  all  cases.  The  nonassessment  of  the  fac- 
tory cannot  be  corrected  by  an  abatement  of  an 
excessive  assessment  of  the  plaintiffs.  They 
were  entitled  to  such  process  as  would  carry 
into  effect  the  expressed  will  of  the  Legislature 
that  made  the  Pillsburys  liable,  as  owners  of 
the  factory,  for  a  proportional  share  of  the 
common  burden.  The  plaintiffs  were  entitled 
to  this,  not  by  the  Act  of  1878,  chap.  68  (Gen. 
Laws,  chap.  57,  §  10),  which  authorized  the 
defendants  and  their  successors  to  correct  the 
defendants'  error  before  the  expiration  of  the 
tax  year,  but  by  the  statutory  division  of  pub- 
lic expense  among  the  taxpayers  of  North  wood, 
including  the  Pillsburys  and  the  plaintiffs. 
Under  this  division  of  burden  there  were  obliga- 
tions and  rights.  The  Pillsburys'  liability  and 
the  plaintiffs'  correlative  right,  not  being  de- 
rived from  the  selectmen's  Judicial  power  of 
assessment  and  correction,  were  not  extin- 
guished by  the  nonuser  of  those  powers. 

K.  H. 


The  question  of  remedy  is  whether  the  plain- 
tiffs have  lost  all  judicial  means  of  maintaining 
their  surviving  legal  right,  and  enforcing  the 
Pillsburys' <  surviving  legal  obligation.  The 
defendants'  contention  is  that,  if  they  had  not 
been  authorized  to  reverse  their  judgment,  it 
could  not  have  been  reversed  by  this  court,  and 
there  would  have  been  no  specific  or  adequate 
remedy  for  their  violation  of  the  statute  and 
the  Constitution. 

"In  every  well-constituted  government,  the 
highest  judicial  authority  must  necessarily 
have  a  supervisory  power  over  all  inferior  or 
subordinate  tribunals. "  Strong's  Case,  20  Pick. 
484.  495;  Aity  Gen.  v.  Boston,  128  Mass.  460, 
472;  Ball  v.  Selectmen,  89  N.  H.  511,  517. 
"  The  necessity  of  a  superintending  power  to 
revise  the  proceedings  and  correct  the  irregu- 
larities" of  such  tribunals  "  cannot  be  ques- 
tioned." Lynde  v.  Noble,  20  Johns.  80,  88; 
Lawton  v.  Comrs.  2  Cal.  179,  182.  From  this 
necessity  arises  the  common-law  jurisdiction 
of  general  superintendence.  It  is  not  a  branch 
of  chancery.  Lane  v.  Morrill,  51  N.  H.  422, 
423.  By  the  English  common  law,  the  Court 
of  King's  Bench  has  jurisdiction  to  "correct 
all  and  all  manner  of  errors  in  fait  and  in  law, 
of  all  the  judges  and  justices  of  the  realm,  In 
their  judgments,  process,  and  proceeding  in 
courts  of  record,"  and  not  only  "  errors  in  ju- 
dicial proceeding,  but  other  errors  and  misde- 
meanors extrajudicial,  tending  to  the  breach  of 
the  peace,  or  oppression  of  the  subjects,  or 
raising  of  faction,  controversy,  debate,  or  any 
other  manner  of  misgovernment;  so  that  no 
wrong  or  injury,  either  public  or  private,  can 
be  done,  but  that  this  shall  be  reformed  or  pun- 
ished in  one  court  or  other  by  due  course  of 
law.  As,  if  any  person  be  committed  to  pris- 
on, this  court,  upon  motion,  ought  to  grant  an 
habeas  corpus,  and,  upon  return  of  the*  cause, 
do  justice  and  relieve  the  party  wronged.  And 
this  may  be  done  though  the  party  grieved  hath 
no  privilege  in  this  court.  It  granteth  prohi- 
bitions to  courts  temporal  and  ecclesiastical,  to 
keep  them  within  their  proper  jurisdiction. 
Also  this  court  may  ball  any  person  for  any 
offense  whatsoever.  And  If  a  freeman  in  city, 
burgh,  or  town  corporate  be  disfranchised, 
albeit  he  hath  no  privilege  in  this  court,  yet 
this  court  may  relieve  the  party."  4  Inst.  71. 
"The  jurisdiction  of  this  court  Is  very  high  and 
transcendent.  It  keeps  all  inferior  jurisdic- 
tions within  the  bounds  of  their  authority,  and 
may  either  remove  their  proceedings  to  be  de- 
termined here,  or  prohibit  their  progress  be- 
low. It  superintends  all  civil  corporations  in 
the  kingdom.  It  commands  magistrates  vand 
others  to  do  what  their  duty  requires,  in  every 
case  where  there  is  no  other  specific  remedy. 
8  BI.  Com.  42.  "It  Is  the  peculiar  business  of 
the  Court  of  King's  Bench  to  superintend  all 
Inferior  tribunals."  8Bl.Com.  110.  "TheCourt 
of  King's  Bench,  having  a  superintendency 
over  all  inferior  courts  and  magistrates,  will 
oblige  them  to  execute  that  justice  which  the 
party  is  entitled  to,  and  which  they  are  en- 
joined by  law  to  do."  Bac.  Abr.  Mandamus, 
D.  "Wherever  any  new  jurisdiction  is  erect- 
ed. *  *  *  they  are  subject  to  the  inspections  of 
this  court  by  writ  of  error,  or  by  certiorari  and 
mandamus. h  Cardiff e  Bridge  Case,  1 8alk .  146 ; 
S.  C.  1  Ld.  Raym.  580.  "  No  court  can  be  In- 
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tended  exempt  from  the  superlnlendency  of 
tbe  King  in  this  court  of  B.  R.  It  is  a  conse- 
quence of  every  inferior  jurisdiction  of  record 
that  their  proceedings  be  removable  into  this 
court  to  inspect  the  record,  and  see  whether 
thev  keep  themselves  within  the  limits  of  their 
jurisdiction."  OroenweU  v.  Burwell,  1  Salk. 
144.  "  The  statute  does  not  give  authority 
to  this  court  to  grant  a  certiorari,  but  it 
is  by  tbe  common  law  that  this  court  will 
examine  if  other  courts  exceed  their  juris- 
dictions." 8.  C.  1  Ld.  Raym.  464,  469;  Cooke's 
Petition,  15  Pick.  284,  286.  Exceeding  their 
jurisdiction  is  one  of  many  errors  that  are 
subject  to  correction.  Their  illegal  proceed- 
ings in  a  case  and  upon  a  question  of  which 
they  have  jurisdiction  are  reversible.  On  a 
writ  of  error  the  general  question  is  not  wheth- 
er the  bounds  of  jurisdiction  bave  been  passed, 
but  whether  there  is  error  of  law.  "  In  cases 
of  absolute  necessity — as  .where  the  inferior 
court  refuses  to  award  execution — this  court 
will  grant  a  certiorari  after  judgment,  for  the 
sake  of  doing  justice  between  tbe  parties." 
Tidd,  Pr.  8d  ed.  881.  Omission  is  as  correcti- 
ble  as  commission.  BaUou  v.  Smith,  29  N.  H. 
680:  Johneon  v.  Randall,  7  Mass.  840,  841 ;  Hitt 
v.  Goodwin,  66  N.  H.  441. 

In  the  absence  of  statutory  regulation,  in 
this  country,  the  general  judicial  superintend- 
ence is  vested  by  the  common  law  in  the  high- 
est court  of  general  common  law  jurisdiction. 
Lawton  v.  Comrs.  2  Cai.  179.  182;  Lynde  v. 
Noble,  20  Johns.  80,  82;  Le  Roy  v.  Mayor,  20 
Johns.  480,  488;  Barrett  v.  Benjamin,  15  Mass. 
854,  857.  By  the  New  Hampshire  Judiciary 
Act  of  1699,  §  4,  this  court  had  "cognizance 
of  all  pleas  and  causes,  as  well  civil  (not  under 
the  value  of  £20,  except  where  title  of  land  is 
concerned)  as  criminal,  as  fully  and  amply, 
to  all  intents  and  purposes  whatsoever,  as  the 
Court  of  King's  Bench,  Common  Pleas,  and 
Exchequer  within  His  Majesty's  kingdom  of 
England  have  or  ought  to  have;"  and  this 
jurisdiction  has  been  continued  to  the  present 
time,  without  any  abridgement  that  affects  the 
present  case.  N.  H.  Laws,  ed.  1771,  p.  6.  §  4; 
Acts  1771,  1776,  1791,  1818.  1816,  1829,  1832, 
1855.  1874.  1876;  Cocheco  R.  R.  v.  Farnng- 
ton,  26  N.  H.  428,  487-442;  Slate  v.  Albee,  61  N. 
H.  428,  426,  427.  In  1842,  the  Legislature  af- 
firmed the  common-law  supervision,  declaring 
that  this  court  has  "the  general  superintend- 
ence of  all  courts  of  inferior  jurisdiction,  for 
the  prevention  and  correction  of  errors  and 
abuses,  where  the  laws  have  not  expressly  pro- 
vided a  remedy,"  and  "  authority  to  issue 
writs  of  error,  certiorari,  mandamus,  prohibi- 
tion *  *  *  quo  warranto,  *  *  *  habeas  cor- 
pus, and  all  other  writs  and  processes  to 
courts  of  inferior  jurisdiction,  to  corporations, 
and  individuals,  for  the  furtherance  of  justice, 
and  the  due  administration  of  laws."  Rev. 
Stat.  chap.  171 ,  §§  8,  4.  The  meaning  of  this 
re-enactment  of  common  law  is  not  altered  by 
its  subsequent  condensation.  Gen.  Stat.  chap. 
189,  §  1;  Gen.  Laws.  chap.  208,  §  1;  Jewell  v. 
Holderness,  41 N.  H.  161. 168.  Fully  affirming 
the  general  superintendence  of  lower  courts, 
the  Legislature  left  the  bounds  of  the  jurisdic- 
tion to  be  determined  by  the  reasons  of  natu- 
ral justice  and  practical  necessity  on  which  it 
rests  in  the  common  law  of  this  State.  Wash- 
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burn  v.  Phillips,  2  Met.  296,  298;  CoU  v.  Lake 
Co.  54  N.  H.  242,  286.  One  object  to  be  ac- 
complished is  the  execution  of  the  laws,  when 
they  have  not  provided  specific  modes  of  pre- 
venting and  correcting  the  errors  and  abuses 
of  courts  of  inferior  jurisdiction.  Mention  t. 
County  Oomrs.  2  Allen,  468,  465;  Connecticut 
R.  R.  Co.  v.  County  Comrs.  127  Mass.  50.  58, 
59.  The  illegal  exemption  of  the  Pillaburys' 
factory,  by  one  of  those  courts  acting  upon  t 
judicial  misconstruction  of  the  exemption  law, 
Is  a  typical  case  of  error  within  the  remedial 
purpose  of  our  common  law  and  the  letter 
and  reason  of  the  statute,  and  is  correctibie 
by  the  general  power  of  judicial  revision,  un- 
less the  wrong  is  made  incurable  by  some  ex- 
ceptional and  latent  defect  in  the  law  of  rem- 
edy. 

However  much  the  operation  of  the  correc- 
tional principle  may  have  been  obstructed  and 
narrowed,  in  other  jurisdictions,  by  inadequa- 
cy of  remedy,  the  plaintiffs'  violated  right  of 
assessment  does  not  encounter  an  impediment 
of  that  kind.  Tile  writs  named  in  the  statute 
are  not  restricted  to  the  uses  that  have  ben 
made  of  them.  They  may  be  modified  and 
adapted  to  the  wants  of  particular  cases  "on 
grounds  of  convenience  and  expediency." 
Hayward  v.  Bath,  85  N.  H.  514,  524.  By  a 
principle  of  our  common  law,  for  ascertaining, 
establishing,  and  vindicating  legal  rights,  such 
procedure  Is  to  be  invented  and  used  as  jus- 
tice and  convenience  require.  Walker  v.  wait- 
er, 68  N.  H.  821, 1  NewEng.  Rep.  250;  Omenr. 
Weslon.MN.R.  599,2 New  Eng. Rep.  717.  "Tbe 
court  may  *  *  *  prescribe  forms  of  proceed- 
ings in  all  cases  not  provided  for."  Gen.  Lavs, 
chap.208,  §  6.  The  statutory  authorization  of 
certain  writs  "and  all  other  writs  and  processes" 
is  a  confirmation  of  the  common-law  power  of 
issuing  whatever  process  is  necessary  "for 
the  furtherance  of  justice  and  the  due  admin- 
istration of  the  laws. "  Until  a  change  is  made 
in  the  established  common-law  procedure  of 
this  State,  "all  other  writs  and  processes"  will 
include  the  best  that  can  be  invented.  It  be- 
ing settled  that  the  plaintiffs  were  entitled  in 
this  suit,  in  1884,  and  in  the  first  three  months 
of  1885,  to  an  enforcement  of  the  PiUsbnryi' 
liability,  by  a  correction  of  the  defendants' ju- 
dicial error,  a  demonstration  or  decision  that 
a  writ  of  mandamus  limited  by  precedent  it 
not  the  remedy  would  merely  show  the  dory 
of  issuing  some  other  writ,  or  a  mandamus  not 
limited  by  precedent,  or  adopting  some  other 
mode  of  defending  a  right  that  is  as  easily 
maintained  as  if  such  forms  of  action  as  man- 
damus, certiorari,  and  writ  of  error  had  not 
been  devised.  Ela  r.  Cost,  20  N.  EL  52.  53; 
Same  v.  -Same,  20  N.  H.  53,  65-67. 

Every  writ  issuing  out  of  the  office  of  the 
clerk  of  this  court  is  a  written  command,  giv- 
en in  the  name  of  and  by  the  State,  requiring 
some  act  to  be  done  or  omitted  by  the  person 
to  whom  it  is  addressed.  Const,  art  87.  A 
writ  containing  an  order  to  enforce  the  PiOs- 
burys'  liability  by  assessment  is  an  appropriate 
remedy  in  this  case;  and  it  is  not  material 
whether  the  words  "of  mandamus"  are  used 
or  omitted  in  the  petition,  judgment,  and  final 
process.  Neither  is  it  necessary  to  inquire 
whether  any  command  that  can  be  issued  is  t 
common-law  or  a  statutory  mandamus,  or  one 
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of  the  "other  writs"  authorized,  but  not 
named,  by  the  statute.  The  efficacy  of  pro- 
-cess  does  not  depend  upon  the  record's  giving 
it  a  technical  name  in  a  dead  or  a  living  lan- 
guage. There  is  no  law  for  turning  the  plain- 
tiffs out  of  court  on  a  question  of  terminol- 


["he  distinction  between  substantive  rights 
and  their  common-law  remedies  recovered  its 
original  importance  when  rights  were  liberated 
from  the  oppressive  yoke  of  remedial  form, 
which  materially  confounded  the  distinction 
and  iuculcated  false  ideas  of  law.   The  ques- 
tion of  form  of  action  is  not  considered  when 
it  is  of  no  practical  consequence,  and  time 
spent  upon  it  would  be  wasted.    Peadee  v. 
Dudley,  68  N.  H.  220.    No  statute  of  this 
8 late  forbids  the  correction  of  errors  of  lower 
courts  by  writ  of  certiorari  or  writ  of  manda- 
mus, in  causes  which  proceed  according  to  the 
course  of  the  common  law, or  by  writ  of  error, 
in  those  which  proceed  otherwise.  Nostatuteof 
this  State  provides  that  the  selection  of  a  com- 
mon-law writ  for  this  work  shall  be  governed  by 
the  rank  of  the  tribunal  in  whose  proceedings 
error  is  alleged,  or  by  the  technical  test  of  its 
being  a  court  of  record;  that  an  actual  or  im- 
aginary removal  of  a  record  or  case  from  the 
lower  court  to  the  higher  Is  necessary  on  error 
and  certiorari,  and  not  necessary  on  mandamus; 
that  a  good  judgment  on  the  merits  can  be  ren- 
dered in  place  of  a  bad  one,  when  the  latter  is  re- 
versed on  error,  and  not  when  the  proceedings 
are  quashed  on  certiorari;  that  the  power  of 
one  court  to  correct  an  error  |of  another  de- 
pends upon  the  correctional  power,  or  the  con- 
tinued existence  of  the  latter,  when  the  form 
of  action  is  called  writ  of  mandamut,  but  not 
when  it  is  called  writ  of  error,  or  writ  of  cer- 
tiorari; or  that  either  of  these  writs  is  neces- 
sary in  any  case  of  correction  by  the  common- 
law  power  of  superintendence.   In  this  case, 
such  technicalities  are  useless,  and  no  time  is 
to  be  wasted  upon  the  inconvenient  peculiar- 
ities of  writs  that  cannot  suppress  or  obstruct 
the  best  Inventlble  procedure.   A  petition  or 
motion  to  bring  an  action  forward,  and  reverse 
or  modify  a  judgment  rendered  at  the  trial 
term  of  this  court,  is  an  ample,  simple,  and  con- 
venient remedy;  and  for  that  reason  a  writ  of 
error  does  not  lie.   Abbott  v.  Benaud,  64  N.  H. 
89,  2  New  Eng.  Rep.  869.    For  a  similar 
reason,  a  judgment  of  a  lower  court  that  is  re- 
versible here  on  a  common-law  writ  may  be 
reversed  here  on  a  petition.    "In  any  case 
brought  in  any  court,  process  may  be  served 
and  notice  given  by  duly-attested  copy."  Laws 
1888,  chap.  22.   Cumbersome  machinery  for 
bringing  up  the  record  of  the 'lower  court  is 
unnecessary.   Abteman  v.  Booth,  21  How.  606, 
511,  612,614,  622.  626  [62  U.  S.  bk.  16,  L.  ed. 
169, 171, 175, 176].   The  record  can  be  proved 
and  found,  with  the  other  facts  of  the  case,  at 
the  trial  term,  on  a  petition  as  well  as  in  an 
action  of  debt  or  a  writ  of  entry.   JS%»  v.  Goss, 
20  N.  H.  52;  Same  v.  Same,  20  N.  H.  58.  A 
statement  of  the  error  as  the  ground  of  com- 
plaint and  cause  of  action  is  required  in  the 
petition  by  the  essential  rules  of  common-law 
pleading,  for  the  ascertainment  of  the  precise 
point  m  controversy,  and  the  production  of 
distinct  issues  of  law  and  fact.    On  a  suffi- 
cient petition  the  question  is  whether  there  is 
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an  error  correctible  by  the  superintending 
power,  and  not  whether  it  was  committed  by 
a  court  of  record,  or  whether  it  is  correctible 
on  writ  of  error,  writ  of  false  judgment,  cer- 
tiorari, mandamus,  audita  querela,  or  prohibi- 
tion. The  judgment  rendered  on  the  issues 
presented  by  the  petition  and  other  pleading  is 
the  conclusive  paper;  and  whether  any  writ 
that  may  be  needed  for  its  enforcement  is  called 
a  mandate,  mandamut,  or  other  appropri- 
ate name  descriptive  of  final  process,  is  not 
material. 

The  plaintiffs'  petition,  setting  forth  the 
facts  that  entitled  them  to  the  specific  remedy 
of  an  assessment  of  the  factory,  concludes  with 
a  prayer  for  an  order  upon  the  defendants  to 
make  the  assessment,  for  a  writ  of  mandamus, 
and  for  general  relief.  A  mandamus  was 
properly  asked.  Upon  the  narrowest  prece- 
dents, and  the  most  technical  definitions,  it 
was  the  plaintiffs'  remedy  when  they  filed 
their  petition,  June  8,  1884,  and  during  the 
subsequent  months  of  that  year,  and  the  first 
three  months  of  the  next  year.  In  March, 
1885,  the  writ  could  have  been  issued  to  the 
defendants'  successors,  without  a  prayer  to 
that  effect,  and  without  an  amendment  of  the 

Sitition  joining  them  as  defendants  (School 
ist.  v.  Garr,  68  N.  H.  201,  206);  and  an 
amendment  was  no  more  necessary  in  April 
than  in  March.  The  prayer  for  special  and  gen- 
eral relief  was  a  sufficient  call  for  a  correction 
of  the  error  by  any  necessary  exercise  of  the 
superintending  power  at  the  December  Term, 
1884,  or  afterwards. 

When  a  person  assessed  as  a  taxpayer  of  a 
school  district  seeks  an  abatement,  claiming 
that  he  has  been  set  off  to  another  district,  his 
claim  may  be  more  properly  tried  in  a  suit 
brought  by  him  in  which  be  will  be  bound  by 
the  judgment  than  on  a  petition  prosecuted  for 
his  benefit  by  the  former  district.  School  Diet. 
v.  Selectmen,  68  N.  H.  277.  The  questions 
whether  this  suit  should  have  been  brought  in 
the  name  of  the  State  or  the  attorney-general 
(Hill  v.  Goodwin,  56  N.  H.  441,  458;  Ballou  v. 
Smith,  29  N.  H.  530;  Clark  v.  Nichols,  52N.H. 
298;  Union  P.  B.  B.  Co.  v.  Hall,  91  U.  S.  848, 
854  [Bk.  28.  L.  ed.  428,  4821;  Pumphrey  v. 
Mayor,  47  Md.  145;  People  v.  Hatsey,  87  N.  Y. 
844,  847;  Wellington's  Petition,  16  Pick.  87, 105; 
Harrington  v.  County  Oomrs.  22  Pick.  268; 
Dodge  v.  County  Comrs.  8  Met.  880;  Pearsons 
v.  Banlett,  110  Mass.  118,  126;  Oilman  v.  Bos. 
sett,  88  Conn.  298,  805;  Lyon  v.  Bice,  41  Conn. 
245.  250 ;  New  Haven,  M.  &  W.  B.  B.  v.  Chatham, 
42  Conn.  465;  High  Ex  Leg.  Rem.  §g  480-489); 
whether  the  Pillsburys,  being  defendants  in 
interest,  should  have  had  notice  (Bex  v.  Barker, 
3  Burr.  1265.  1269;  Commonwealth  v.  Peters,  8 
Mass.  229;  Kent  v.  County  Comrs.  10  Pick.  521; 
Worcester  &  N.  B.  Go.  v.  B.  B.Comrs.  118 Mass. 
561,  563,  564);  whether  they  should  have  been 
joined  as  defendants  or  been  made  sole  defend- 
ants (High,  Ex.  Leg.  Rem.  §§  440-447);  and 
whether  the  petition  could  have  been  joined 
with  an  appeal  for  an  abatement,— have  not 
been  raised  by  cither  party.  If  an  objection 
on  the  ground  of  a  want  of  proper  parties  had 
been  seasonably  presented,  and  been  found  to 
be  valid,  it  could  have  been  obviated  by  amend- 
ment. Hill  v.  Goodwin,  56  N.  H.  441,  458; 
Owen  v.  Weston,  68  N.  H.  599, 604,  2  New  Eng. 
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Rep.  717.  The  defendants  in  interest  have 
not  made  an  objection  which  would  not  help 
them  if  it  were  sustained.  The  case  has  not 
been  opened  for  the  discussion  of  any  point 
which  they  could  have  raised  when  the  suit 
was  brought,  and  which  they  did  not  season- 
ably present  before  the  reported  decision  was 
made.  The  question  whether  the  present  board 
of  selectmen  should  be  made  defendants  is  the 
only  question  of  proper  parties  that  could  be 
raised  upon  anything  that  has  happened  since 
the  suit  was  brought;  and  that  question  was 
settled  in  School  Dist.  v.  Oarr,  68  N.  H.  201,206. 

The  amount  in  controversy  is  not  too  small 
for  the  constitutional  jurisdiction  of  this  court. 
On  appeal  we  try  personal  common-law  actions 
in  which  the  legal  right  involved,  as  well  as 
the  amount  of  damages  demanded,  or  the  val- 
ue of  property  claimed,  is  nominal;  and  for 
6uch  suits,  our  jurisdiction  may  be  made  origi- 
nal.asitisin  real  actions  of  equal  insignificance. 
Steven*  v.  Chase,  61  N.  H.  840.  The  maxim 
that  the  law  does  not  concern  itself  about  trifles 
is  not  a  bar  to  an  action  brought,  as  this  was, 
for  the  vindication  of  a  violated  legal  right. 
No  objection  having  been  made  to  the  institu- 
tion and  prosecution,  in  the  plaintiffs'  names, 
of  the  action  for  the  maintenance  of  the  pub- 
lic right,  the  petition  stands  as  well  as  if  the 
objection  had  been  made,  and  had  been  obvi- 
ated by  an  amendment  making  the  State  plain- 
tiff of  record.  Hill  v.  Qoodtoin,  56  N.  H.  441, 
458.  The  public  right  asserted  in  the  petition, 
and  adjudicated  in  the  former  and  the  present 
decision,  is  not  a  trifle  in  fact  or  in  contempla- 
tion of  law .  The  question  whether  the  wrong- 
fully-exempted property  should  be  appraised 
at  $40,000,  or  at  $40,004,  would  be  one  which 
the  law  would  not  require  the  parties  to  settle 
by  protracted  and  expensive  litigation.  Man- 
Chester  Mills  v.  Manchester,  58  N.  H.  38,  89. 
But  the  questions  whether  the  exemption  in  the 
court  below  was  illegal,  and  whether  a  legal 
exemption  was  effected  by  the  continuance  of 
the  case  for  consideration  in  this  court,  are  not 
of  a  trivial  character;  and  the  public  right  in 
controversy  includes  a  substantial  sum  of 
money.  If  there  were  a  discretionary  power 
to  render  judgment  against  the  plaintiffs,  it 
would  not  be  exercised  in  favor  of  the  substan- 
tial inequality  of  illegal  taxation,  resulting  from 
a  substantial  and  illegal  exemption  effected  in 
this  court  in  a  mode  that  would  cast  undeserved 
reproach  on  the  law. 

The  Constitution  does  not  provide  that  judi- 
cial duties  of  tax  assessment  shall  not  be  im- 
posed upon  the  highest  judicial  tribunal.  On 
appeal,  for  relief  by  abatement,  all  questions 
of  assessment  can  be  brought  hither  from  the 
municipal  and  State  boards.  Gen.  Laws.  chap. 
57,  §12;  chap.  61,  §  9;  Edes  v.  Boardman,  58 
N.  H.  580,  584,  696.  "There  is  a  uniformity 
of  procedure  conducive,  and  perhaps  necessary, 
to  the  operation  of  the  principle  of  equality. 
On  appeals  from  municipal  and  State  assessors, 
the  facts  are  found;  upon  the  facts,  the  law  is 
decided  and  reported;  the  assessments  are 
equalized  by  a  uniform  rule;  and  the  taxpayer, 
the  Legislature,  and  the  public  have  convenient 
means  of  knowing  what  are  the  decisions  of 
the  separated  questions  of  law  and  fact,  and 
what  defects  call  for  alterations  of  the  law. 
Under  this  system  of  procedure,  we  have  both 
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parties — the  taxpayer  and  the  tax  payee- 
availing  themselves  of  the  right  to  be  beard; 
and  the  result  is  a  thorough  public  investiga- 
tion of  all  questions  of  law  and  fact  "Boston, 
C.  <fe.  M.  B.  B.  v.  State,  60  N.  H.  87,  94.  95. 
"The  questions  of  liability  and  amount  are 
questions  of  indebtedness,  and  are  of  a  judicial 
nature.  The  decision  of  those  questions,  upon 
the  existing  law,  with  or  without  notice,  is  es- 
sentially an  exercise  of  a  judicial  faculty.  And 
when  they  are  decided  after  notice  and  an  op- 
portunity for  both  parties  to  be  heard,  sod 
with  a  power  of  carrying  the  decision  into  exe- 
cution, the  proceeding  is  not  constitutionally 
excluded  from  the  judicial  jurisdiction."  Edes 
v.  Boardman,  58  N.  H.  580,  685. 

In  one  class  of  tax  cases,  our  jurisdiction  of 
the  questions  of  liability  and  amount  has  bees 
original.  From  1848  to  1878,  the  statute  re- 
quired the  railroad  tax  to  be  assessed  by  the 
justices  of  this  court  Rev.  Stat  chap.  89,  §  4; 
Laws  1848,  chap.  84,  8,  4;  Gen.  StaL 
chap.  57.  §§  1-6.  The  obligatory  force  of  Urn 
law  has  not  been  an  open  question  since  the  in- 
dicia] character  of  the  assessment  has  been  fully 
admitted.  It  was  decided  in  1866  that  the  wood 
and  lumber  of  a  railroad  company,  kept  for 
immediate  use  on  their  road,  could  not  be  taxed 
by  selectmen,  because  it  was  a  part  of  the  rail- 
road property  assessed  by  this  court  "la  de- 
termining the  value  (of  the  capital  stock),  the 
entire  railroad,  including  the  franchise,  the 
track,  land,  buildings,  and  fixtures,  and  also 
the  rolling-stock,  tools,  and  whatever  is  neces- 
sary to  the  complete  equipment  of  the  road, 
should  be  taken  into  the  estimate;  and  among 
them  must  be  included,  we  think,  the  fuel  and 
timber  provided  for  immediate  use,  *  *  * 
Such  wood  and  timber  must  enter  into,  and  be 
included  in,  the  value  of  the  stock,  and  most, 
therefore,  in  that  form,  be  taxed  as  part  of  the 
railroad.  Such  is  the  settled  practice  of  the 
justices  of  this  court  in  assessing  the  railroads. 
*  *  *  The  wood  and  lumber  provided  by 
railroads  for  present  use  are  already  taxed  as 
part  of  the  railroads,  and  if  properly  so  taxed, 
it  must  be  decisive  of  the  question  before  u*. 
Upon  the  point  whether  these  materials  are 
properly  so  taxed,  the  long  and  settled  practice 
of  the  court  might  well  be  considered  as  con- 
clusive. "  FUchburg  B.  B.  v.  Prescott,  47  N.  H. 
62,  67.  Whatever  doubt  or  opinion  may  have 
been  entertained  by  any  or  all  of  the  judge* 
before  the  judicial  nature  of  the  work  was 
seen  and  acknowledged,  the  record  shows  Uiat, 
for  at  least  eighteen  years,— the  latter  half  of 
the  period  during  which  the  railroad  tax  was 
assessed  by  us  and  our  predecessors,— the  as- 
sessors understood  they  were  acting  in  the  offi- 
cial capacity  of  justices  of  the  court  But  the 
constitutionality  of  a  judicial  correction  of  a 
judicial  error  of  tax  assessment  need  not  be 
supported  by  the  authority  of  precedent  until 
some  argument  is  advanced  against  it  upon  le- 
gal principle.  Whether  our  jurisdiction  of 
cases  of  judicial  assessment  shall  be  original, 
appellate,  or  superintending  is  a  legislative 
question.  If  the  objection  that  no  power  can 
be  conveyed  by  the  old  writ  of  mandamut  were 
not  met  by  the  plenitude  of  new  and  «Je*I'|*'B 
process,  and  could  not  be  otherwise  answered 
or  obviated,  a  superintending  power  of  corrects 
ive  assessment  that  could  not  be  conveyed 
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would  necessarily  be  exercised  without  con- 
veyance. Under  an  Iowa  statute  empowering 
the  court  to  direct  that  an  act  commanded  by 
a  writ  of  mandamus  should  be  done  by  the 
plaintiff  or  some  other  person  appointed  by 
the  court,  the  Federal  court  ordered  its  marshal 
to  satisfy  a  judgment  that  had  been  rendered 
against  a  county,  out  of  a  county  tax  to  be  by 
him  assessed  and  collected.  Supervisors  v. 
Rogers,!  Wall.  175  [74  U.  6.  bk.  19,  L.  ed.  182]. 
Broader  power  is  given  by  our  statute  in  suits 
for  the  reversal  of  illegal  exemptions,  and  the 
correction  of  other  errors  of  inferior  courts. 

All  process  necessary  for  the  "general  super- 
intendence," "furtherance  of  justice,  and  the 
due  administration  of  the  laws,"  is  authorized 
in  comprehensive  terms,  with  no  express  limit- 
ation of  form,  substance,  time,  or  method. 
No  other  limitations  can  be  implied  than  those 
of  common  law  remedies;  and  in  the  common 
law  of  this  State  there  is  no  remedial  restric- 
tion that  can  cut  off  the  public  right  of  taxation 
asserted  by  the  plaintiffs  in  this  case.  In  Su- 
pervisors v.  Rogers,  supra,  the  power  of  assess- 
ment and  collection  could  not  have  been  exer- 
cised by  the  marshal  without  the  order  of  the 
court.  The  same  power  can  be  exercised,  un- 
der the  order  of  a  court  having  "general  super- 
intendence of  all  courts  of  inferior  jurisdiction, 
to  prevent  and  correct  error  and  abuses,"  by  the 
best  process  that  can  be  invented.  If  the  best 
in ventible  procedure  were  insufficient,  the  diffi- 
culty could  not  be  overcome  by  further  legis- 
lation, or  any  human  effort.  Whether  a  grant 
be  contractual,  testamentary,  statutory,  or 
common-law,  it  conveys  the  right  and  powers 
without  which  it  would  be  of  no  effect,  or  the 
means  reasonably  necessary  for  the  enjoyment 
of  the  granted  property  or  right,  the  exercise  of 
the  granted  power,  and  the  accomplishment 
of  the  object  of  the  grant.  Burke  v.  Concord 
R.  R.  61  N.  H.  160,  288.  287,  244.  There  is 
authority  to  do  whatever  is  necessary  to  be 
done  to  accomplish  the  purpose  of  the  super- 
intendence of  lower  courts,  "for  the  prevention 
and  correction  of  errors  and  abuses,  where  the 
laws  have  not  expressly  provided  a  remedy." 
The  duty  of  correction  being  imposed  by  law, 
everything  requisite  to  attain  the  end  is  im- 
plied. FbUamVs  Case,  5Coke,  115;  1  Kent. Com. 
464;  Broom,— Leg.  Max.  866;  Sedg.  Stat.  & 
Const.  L.  2d.  ed.  74;  Potter's  Dwarr.  Stat.  128; 
Cooley,  Const.  Lim.  63;  Story,  Const.  §480;  2 
Inst.  806;  12  Rep.  180,  131;  Stiefv.Hart,  1 
N.  Y.  20,  28,  80.  The  revisory  jurisdiction  is 
a  branch  of  governmental  power,  and  not  a  de- 
partment of  advice.  Its  writs  and  other  in- 
struments of  revision  did  not  create  it,  and  do 
not  control  it.  It  is  not  bounded  by  the  pre- 
cedents of  mandamus,  and  is  not  restricted  by 
the  inability  of  that  writ,  operating  according 
to  precedent,  to  confer  power  upon  those  to 
whom  it  is  addressed.  An  assessment  is  au- 
thorized by  the  law  that  imposes  upon  this 
court  the  duty  of  causing  the  error  of  exemp- 
tion to  be  corrected.  A  grant  of  a  way  of  ne- 
cessity is  implied  by  the  rule  that  whoever 
grants  a  thing  is  understood  also  to  grant  that 
without  which  the  grant  itself  would  be  of  no 
effect.  Washb.  Easem.  81.  By  the  same  com- 
mon-law principle,  the  sheriff,  in  the  execu- 
tion of  a  writ,  is  armed  with  power  of  the 
county.   Miller  v.  Knox,  4  Bing.  N.  Cas.  574, 
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582,588.  Municipal  capacity  to  contract  debts 
or  execute  public  works  includes  an  implied 
power  to  assess  and  collect  taxes;  and  their  as- 
sessment and  collection  may  be  enforced  by 
judicial  process.  United  States  v.  New  Orleans, 
98  U.  S.  381  [Bk.  25.  L.  ed.  225];  Dill.  Mun. 
Corp.  §  741.  When  a  statute  delegating  the 
imposition  of  local  taxes  is  silent  respecting 
the  method  of  collecting  them,  authority  to 
collect  by  suit  is  implied  from  the  necessity  of 
procedure  for  exercising  the  power  expressly 
granted.  Dill.  Mun.  Corp.  §  818.  By  fair  im- 
plication, the  union  of  courts  of  law  and  chan- 
cery prescribes  whatever  new  proceedings  are 
needed  to  give  due  effect  to  the  union.  Met- 
ealf  v.  Otlmore,  59  N.  H.  417,  438.  When  the 
law  commands  a  thing  to  be  done,  it  puts  in 
requisition  the  means  of  executing  its  com- 
mand. From  tribunals  charged  with  the  cor- 
rection of  judicial  errors,  indispensable  process 
is  not  withheld.  Correctional  authority  to  re- 
verse a  tax  exemption  that  can  be  reversed  only 
by  a  tax  assessment  is  authority  to  make  the 
assessment,  or  cause  it  to  be  made. 

The  Pillsburys  were  entitled,  in  the  court 
below,  to  an  assessment  subject  to  the  super- 
intending correction  of  illegal  exemptions. 
The  exemption  was  illegal;  and  under  a  su- 
perintending judgment  for  its  reversal,  for  an 
assessment  of  a  tax  on  their  wrongfully-ex- 
empted property,  at  its  value  on  the  1st  day  of 
April,  1884,  and  at  the  rate  of  that  year,  and 
for  the  collection  of  the  tax  by  suit  or  other- 
wise, they  will  contribute  that  property's  share 
of  the  common  burden  of  that  year,  in  exact 
compliance  with  the  12th  and  28th  articles  of 
the  Bill  of  Rights,  and  every  constitutional, 
statutory,  and  common-law  provision  relating 
to  the  subject.  The  assessment  which  the  law 
commands  to  be  now  made  by  an  exercise  of 
the  correctional  jurisdiction  of  this  court,  will 
follow  the  law's  prescribed  course  as  rigor- 
ously as  if  it  had  been  correctly  made  in  the 
lower  court  of  original  jurisdiction,  without 
the  intervention  of  the  superintending  power. 
If  the  court  below  had  not  erred,  the  assessing 
judgment  would  have  been  rendered  in  strict 
compliance  with  the  statute  establishing  the  cor- 
rectional duty  of  that  court.  It  will  now  be 
rendered  in  strict  compliance  with  the  statute 
of  superintendence  establishing  the  correc- 
tional duty  of  this  court.  The  fact  that  the 
Legislature  has  seen  fit  to  lay  down  the  duties 
of  the  two  courts  in  different  chapters  does  not 
authorize  this  court  to  refrain  from  that  strict 
compliance  with  the  law  which  the  plaintiffs 
ask.  and  which  the  defendants  in  interest  are 
endeavoring  to  prevent. 

The  statute  dividing  public  expense,  assign- 
ing to  this  factory  its  due  share,  and  imposing 
upon  the  selectmen  the  judicial  duty  of  assess- 
ment, and  the  duty  of  issuing  process  or  insti- 
tuting suit  for  collection,  is  all  the  exercise  of 
the  legislative  power  of  taxation  that  is  needed 
in  this  case.  The  selectmen's  exemption  of 
the  factory  was  a  judicial  error  of  the  same 
legal  character  as  their  exemption  of  all  the 
property  and  all  the  persons  they  were  bound 
to  assess.  The  duty  of  correcting  such  an  er- 
ror, imposed  by  the  common  law  upon  this 
court  when  it  was  established  in  the  seven- 
teenth century,  has  not  been  annulled.  If 
there  has  been  a  time  when  this  court  or  the 
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King's  Bench  would  have  refused  to  correct 
such  an  error,  on  the  ground  that  the  lower 
court  could  not  correct  it,  the  misrule  would 
have  been  an  instance  of  judicial  legislation 
nullifying  the  common-law  principle  which 
provides  the  remedial  procedure  required  by 
justice  and  convenience  for  the  ascertainment 
and  vindication  of  legal  rights.  We  are  not 
entrusted  with  the  power  of  infringing  sub- 
stantive rights  by  withholding  the  necessary  in- 
cident ana  appurtenant  right  of  complete  rem- 
edy; the  common-law  duty  of  inventing  ne- 
cessary forms  of  action,  pleading,  trial,  judg- 
ment, and  initial,  intermediate,  and  final  pro- 
cess, is  as  imperatiye  now  as  it  was  during  the 
ages  in  which  its  performance  produced  all 
the  common-law  procedure  that  is  obsolete,  and 
all  that  is  now  in  use;  the  precedent  to  be  fol- 
lowed is  the  peformance  of  this  duty,  and  not 
a  violation  of  it.  Davis  v.  Bradford,  58  N.  H. 
476,  480;  Melealfv.  Oilmore,  59  N.  H.  417,  488 
-485;  Rutherford  v.  Whiteher,  60  N.  H.  110, 
112;  Burke  v.  Concord  R.  R.  61 N.  H.  160,  241, 
242;  Fletcher*.  Chamberlain,  61  N.  H.  488, 496; 
Walker  v.  Walker,  68  N.  H.  821,  826,  1  New 
Eng.  Rep.  250;  Owen  v.  TF«to»,68N.H.  599,600, 
2  New  Eng.  Rep.  717.  Without  overruling  this 
doctrine,  a  judgment  that  would  leave  the  ex- 
emption in  force  cannot  be  rendered  against  the 
adjudicated  right  of  the  plaintiffs;  and  the  set- 
tled doctrine  cannot  be  overruled  without  hold- 
ing that  all  the  common-law  remedies  and  pro- 
cedures of  a  thousand  years  are  judicial  usur- 
pations of  law-making  powers. 

Tbe  alleged  want  of  reversing  power  in  this 
court  is  an  alleged  infirmity  of  a  writ  of  man- 
damus. We  need  not  inquire  whether  there 
are  jurisdictions  in  which  an  exempting  viola- 
tion of  statute  is  upheld  by  the  defect  of 
ancient  process  now  brought  to  the  defense 
of  this  wrong.  When  New  Hampshire  law  of 
person,  property,  and  equal  taxation  is  ar- 
ranged under  such  heads  as  assumpsit,  manda- 
mus, and  other  insufficient  forms  of  action, 
the  inverted  classification  does  not  subject  su- 
preme rights  to  the  domination  of  servient  and 
incompetent  remedies  of  judicial  origin.  The 
statute  provides  for  the  correction  of  the  error 
of  the  lower  court.  The  present  position  of 
the  defendants  in  interest  is  that  the  error  of 
the  nominal  defendants  cannot  be  corrected 
because  mandamus  does  not  convey  corrective 
power.  .This  is  in  effect  a  claim  that  the  court 
should  disobey  the  law  because,  among  the 
writs  constructed  by  them  and  their  predeces- 
sors, there  is  none  adapted  to  this  case.  It  is, 
at  most,  an  overruled  objection  to  the  intro- 
duction of  a  new  form  of  action.  Walker  v. 
Walker,  68  N.  H.  821,  1  New  Eng.  Rep.  250. 
If  such  objection  had  prevailed  in  former 
times,  there  would  have  been  no  common-law 
procedure.  But  no  new  form  of  action  is  ne- 
cessary. A  suit  for  an  exercise  of  the  superin- 
tending power  can  be  brought  by  petition  in  a 
case  "for  which  no  remedy  exists  by  any  for- 
mal writ,  and  for  which  it  may  be  said  that  no 
express  remedy  is  provided  by  law."  Eta  v. 
Ooss,  20  N.  H.  52,  53;  Same  v.  Same,  20  N.  H. 
58,  55,  56.  Such  was  the  law  in  1849;  and 
since  that  time  there  has  been  no  enactment  of 
the  proposition  that  judges  can  curtail  legal 
rights  by  framing  inadequate  remedies  for 
them.  In  behalf  of  a  taxpayer  endeavoring  to 
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throw  upon  others  his  share  of  the  common 
burden,  the  law  was  formerly  perverted  by 
strained  and  quibbling  interpretation,  a  strict 
observance  of  frivolous  formality,  and  a  disre- 
gard of  substance  and  principle.  Since  the  dis- 
continuance of  that  judicial  usurpation  in  thn 
State,  tax  cases  have  been  no  exception  to  tbe 
rule  that  the  correctional  duty  is  not  suspended 
by  the  judicial  invention  of  defective  process. 
Cases  in  which  the  only  question  was  whether 
there  was  error  are  not  authorities  on  the  ques- 
tion of  corrective  power.  To  refuse  to  reverse 
this  illegal  exemption  would  be  an  exercise  of 
a  power  of  sacrificing  legal  rights  to  remedial 
infirmities  invented  by  a  court  This  arbitrary 
and  aggressive  power,  capable  of  nothing  bat 
wrong,  is  the  one  that  does  not  exist. 

An  error  of  a  lower  court,  not  correctible 
where  it  occurred,  might  not  be  within  some 
peculiar  superintending  jurisdiction  derived 
from  or  dependent  upon  the  corrective  power 
of  the  lower  court  But  it  is  not  the  general 
rule  that  the  superior  jurisdiction  is  derived 
from,  or  depends  upon,  the  inferior,  or  that  tbe 
power  of  the  latter  to  correct  its  errors  is  a  teat 
of  their  curability.  When  the  superintending 
court,  reversing  a  judgment  of  the  lower,  pro- 
ceeds to  render,  not  such  a  judgment  as  tbe 
latter  can  give  at  the  time  of  reversal,  but  such 
as  ought  to  have  been  given,  and  to  try  tbe 
case, — if  a  new  trial  is  necessary  to  ascertain 
what  the  judgment  should  be  (HilUborou(jki. 
Deering,  4  N.  H.  86,  96;  Bolman  v.  Kinahai, 
4  N.  H.  104,  106;  Davies  v.  Pierce,  2  Durnf. 
125),— the  reversing  power  and  continued  ex- 
istence of  the  lower  court  are  not  essentia]  to 
the  correction  of  its  error.  The  correct} re 
power  of  superintendence  depends  on  no  ir- 
relevant conditions  of  that  kind.  In  many 
cases  this  power  is  sufficiently  exercised  by 
reversing  or  quashing  illegal  proceedings,  be- 
cause  new  proceedings  may  be  instituted,  Tbe 
court  of  general  superintendence  is  not  always 
required  to  do  everything  that  should  have 
been  done  in  the  lower  court  In  the  present 
case,  an  assessment  of  the  factory  is  as  neces- 
sary as  a  new  trial  and  a  new  judgment  can 
ever  be  when  a  judgment  is  reversed.  Tbe 
ample  remedy  to  which  the  plaintiffs  are  as 
much  entitled  now  as  when  they  brought  this 
suit  is  not  an  inoperative  reversal  of  the  ex- 
emption that  will  leave  it  in  full  force.  Any- 
thing less  that  an  enforcible'assessment  will  fail 
to  answer  the  purpose  for  which  the  law  has 
established  the  court  for  the  correction  of  er- 
rors. 

The  exemption  of  the  factory  could  ban 
been  reversed  here  March  81, 1885,  not  because 
the  court  had  invented  a  writ  of  mandamiuiw 
the  work  of  that  day,  but  because  the  exemption 
was  illegal,  and  at  the  common  law,  affirmed 
by  statute,  the  illegal  exemption  was  an  er- 
ror of  a  court  of  inferior  jurisdiction,  reversible 
in  the  court  of  correction.  Why  could  not  the 
exemption  be  reversed  in  the  same  court  the 
next  day?  The  only  answer  that  has  bees sug- 
gested  is  that  it  could  not  then  be  reversed  by 
the  voluntary  action  of  the  court  below,  and  a 
writ  of  mandamus  had  been  contrived  which 
would  compel  them  to  exercise  their  reversal 
power  on  the  last  day  of  March,  but  would  not 
convey  a  reversing  power  to  them  the  next 
day.   The  alleged  inadequacy  of  mandmm 
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for  the  business  of  April  1  does  not  exclude 
the  use  of  adequate  process.  If  the  statute 
which  affirms  the  common-law  power  of  su- 
perintendence had  named  a  writ  of  error  as  the 
only  writ  to  be  used  in  the  correction  of  error, 
the  exemption  of  the  factory  could  have  been 
reversed,  on  such  a  writ,  on  the  last  day  of 
March,  1885,  or  the  next  day,  or  at  this 
term.  Using  that  writ,  the  court  could  render 
the  judgment  of  assessment  that  ought  to  have 
been  rendered  in  the  court  below;  and  instead 
of  being  restricted  to  the  use  of  one  writ,  the 
corrective  power  is  left  free  to  use  any  conven- 
ient, appropriate,  and  adequate  process  that 
has  been  or  can  be  invented.  The  superin- 
tending power  of  reversal  existed  in  April,  and 
there  was  no  more  difficulty  in  devising  a 
method  of  exercising  it  than  In  drawing  a  re- 
versing mandamus  in  the  previous  month.  The 
statute  is  that  the  supreme  court  shall  "have 
general  superintendence  of  all  courts  of  infe- 
rior jurisdiction,  to  prevent  and  correct  errors 
and  abuses."  Gen.  Laws,  chap.  208,  §  1.  The 
Legislature  could  have  added  this  proviso: 
"  But  no  error  of  a  court  of  inferior  jurisdic- 
tion shall  be  corrected  by  the  superintending 
power  unless  the  inferior  court  is  in  existence, 
and  can  making  the  correction  without  the  in- 
tervention of  that  power,  when  the  supreme 
court,  after  necessary  hearing,  investigation, 
and  deliberation,  is  ready  to  render  a  correc- 
tional judgment."  This  extensive  repeal  of 
common-law  remedies  would  have  deprived 
many  common-law,  statutory,  and  constitu- 
tional rights  of  needed  protection.  Had  the 
Legislature  inserted  such  a  proviso,  questions 
would  have  arisen  that  need  not  be  considered 
under  the  statute  in  its  present  form.  Under 
such  a  proviso,  a  plea  in  bar  of  the  further 
maintenance  of  an  action  for  an  exercise  of 
the  superintending  power,  alleging  that,  since 
the  commencement  of  the  suit,  the  court  be- 
low had  been  abolished,  or  had  become  unable 
to  make  a  voluntary  correction  of  its  error, 
would  stand  on  ground  that  does  not  now  ex- 
ist. Under  the  statute  as  it  is,  such  a  plea  in 
this  case  would  give  a  superfluous  reason  for 
the  further  maintenance  of  the  action. 

When  an  erroneous  public  or  coiporate  rec- 
ord, or  official  paper,  is  amended  by  order  of 
this  court  on  motion,  it  is  not  material  whether 
the  officer  who  committed  the  error  has  power 
to  correct  it  voluntarily,  or  whether  he  is  in  or 
ont  of  office.  "The  right  to  have  the  amend- 
ment made  cannot  depend  upon  the  question 
whether  the  officer  has  again  been  elected." 
Gibson  v.  Bailey,  9  N.  H.  168,  176.  The  court 
decides  what  the  error  is,  and  what  amend- 
ment will  be  true.  The  order  sets  out  in  terms 
the  precise  alteration  to  be  made.  The  officer, 
acting  as  scrivener  without  responsibility,  de- 
cides nothing,  and  discharges  no  duty  but  obe- 
dience. Such  amendments  are  made  by  the 
corrective  power  of  superior  courts  of  general 
jurisdiction.  Pierce  v.  Richardson,  87  N.  H. 
806,  811;  Flanders  v.  Atkinson,  18  N.  H.  167. 
"Unless  some  statute  confers  upon  them  the 
authority,  it  is  not  very  clear,  says  Judge 
Cooler,  "whence  they  derive  it,  nor  how  a 
township  officer,  or  one  who  has  been  such, 
can  in  this  collateral  way  have  authority  con- 
ferred upon  him  to  do  anything  which,  with- 
out such  authorization,  would  be  an  illegal 
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act"  Cooley,  Tax.  2d  ed.  820.  Our  com- 
mon-law principle  of  the  inviolability  of  legal 
right  requires  specific  and  adequate  remedies 
and  convenient  procedure.  The  correction  of 
errors,  on  motion,  of  this  class  of  cases,  illus- 
trates the  breadth  of  the  principle.  The  legal 
right  and  its  specific  remedy  depend  no  more 
upon  the  life  of  the  officer  than  upon  his  re- 
election. In  this  State  his  successor  may  be 
employed  as  scrivener.  The  amendatory  re- 
lief, whether  sought  by  motion  or  mandamus, 
is  given  on  the  same  legal  ground,  and  by  the 
same  authority.  The  clerical  service  of  the 
writer  or  signer  of  an  erroneous  record  or  con- 
tract is  not  necessary  for  its  judicial  correction. 
In  a  suit  for  the  reformation  of  a  deed  of  New 
Hampshire  land,  the  defendant  would  not  de- 
prive the  plaintiff  of  his  specific  remedy  by 
eluding  final  process,  or  submitting  to  impris- 
onment for  contempt.  If  this  factory  had  been 
wrongfully  omitted  in  a  conveyance  made  by 
the  Pillsburys  to  the  plaintiffs,  it  could  be  in- 
serted by  an  amendment,  without  new  signa- 
tures of  the  grantors.  The  alteration  of  the 
deed,  like  the  alteration  of  a  highway,  could 
be  established  by  a  judgment.  The  Act  of 
1878  neither  gave  nor  took  away  the  plaintiffs' 
right  of  equal  taxation,  or  their  remedy  in  this 
action.  Neither  in  terms  nor  by  implication 
did  it  introduce  a  ground  for  holding  that  their 
right  was  not  violated  by  the  exemption;  that 
the  exemption  was  not  reversible  in  this  suit; 
that  a  judgment  of  reversal  became  impossible 
during  the  pendency  of  the  suit  in  which  they 
were  entitled  to  it;  or  that  this  court  is  dis- 
abled to  issue  process  for  the  execution  of  a 
judgment  which  it  has  power  to  render.  If  it 
is  an  enabling  Act,  it  extends  to  the  end  of  the 
tax  year,  the  time  in  which  the  selectmen,  of 
their  own  motion,  can  correct  certain  errors  by 
amendment.  Harwood  v.  N.  Brookfield,  ISO 
Mass.  561.  564;  Noyes  v.  Hale,  137  Mass.  266, 
271.  If  it  is  a  statute  of  limitation  merely,  it 
restricts  their  time  of  voluntary  action.  Which- 
ever it  is,  the  time  it  prescribes  for  their  cor- 
rective procedure  may  be  claimed  to  be  a  mea- 
sure of  the  reasonable  time  within  which  an 
aggrieved  party  should  seek  the  ancient  reme- 
dy attainable  in  the  common-law  and  statutory 
jurisdiction  of  general  superintendence.  But 
no  reasonable  construction  can  raise  an  implied 
bar  against  the  latter  remedy  in  a  suit  season- 
ably brought.  Had  the  Legislature  intended 
to  introduce,  in  bar  of  the  further  maintenance 
of  such  a  suit,  a  lapse  of  the  lower  court's  pow- 
er of  voluntary  amendment,  the  statute  would 
have  contained  some  allusion  to  such  an  un- 
precedented and  anomalous  limitation.  Evans 
v.  Cleveland,  72  N.  Y.  486. 

In  the  law  requiring  this  factory  and  all  other 
property  taxable  in  North  wood  to  be  assessed 
before  the  1st  day  of  July,  the  limitation  of 
time  is  directory.  Scammon  v.  Scammon,  28 
N.  H.  419,  481;  Orford  v.  Benton,  86  N.  H. 
895,  403.  If  the  defendants  had  not  made  the 
assessment  before  the  expiration  of  the  limited 
time,  they  or  their  successors  could  have  made 
it,  and  by  mandamus  could  have  been  com- 
pelled to  make  it,  afterwards.  School  Diet,  v. 
Greenfield,  64  N.  H.  84,  85,  2  New  Eng.  Rep. 
908;  School  Diet.  v.  Carr,  68  N.  H.  201,  206; 
Williams  v.  School  Dist.  No.  1,  21  Pick.  75,  82; 
Cooley,  Tax.  2d  ed.  280-290.    "In  the  case  of 
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Rex  t.  Sparrow,  2  Strange,  1128,  the  justices 
had  been  guilty  of  a  neglect  in  not  appointing 
overseers"  of  the  poor  "'within  due  time;  and 
this  court  issued  a  mandamus  to  compel  them 
to  do  it  afterwards,  for  the  sake  of  the  poor. 
The  poor  could  not  have  had  a  specific  remedy 
in  that  case  unless  the  jnstices  might  do  it  af- 
ter the  precise  time,  in  obedience  to  the  man- 
damns."  Rex  v.  Loxdale,  1  Burr.  445,  447.  If 
there  are  reasons  for  holding  that,  while  the 
limitation  of  the  time  of  assessing  all  property 
(Gen.  Laws,  chap.  57,  §  6)  is  directory,  the 
limitation  of  the  time  of  assessing  omitted  prop- 
erty in  §  10  of  the  same  chapter,  is  mandatory, 
there  is  no  reason  for  construing  the  latter  to 
be  a  bar  against  the  further  maintenance  of 
this  action.  In  State  v.  Gibbs,  13  Fla.  55,  a 
board  of  canvassers  was  abolished,  and  no  pro- 
vision was  made  for  pending  proceedings,  or 
duties  left  unperformed.  In  this  State  there 
would  be  a  question  of  construction  upon  the 
retrospective  effect  of  such  legislation.  In 
Commonwealth  v.  Comrs.  6  Pick.  501,  508,  a 
board  of  commissioners  was  abolished,  another 
was  established,  and  duties  were  transferred 
from  the  former  to  the  latter.  The  court  says : 
"There  is  no  such  thing  as  a  vested  right  to  a 
particular  remedy.  The  Legislature  may  al- 
ways alter  the  form  of  administering  right  and 
justice,  and  may  transfer  jurisdiction  from  one 
tribunal  to  another.  If  there  is  a  vested  right, 
it  is  not  invaded,  *  *  *  for  the  new  statute 
makes  sufficient  provision  for  all  cases  under 
the  former  statute."  In  such  a  case,  in  our 
practice,  the  new  board  could  be  made  defend- 
ants by  amendment.  In  Miller's  Case,  1  W. 
Bl.  451,  the  repeal  was  the  act  of  a  body  that 
possessed  an  unlimited  power  of  retrospective- 
ly abolishing  remedies  and  rights.  The  New 
Hampshire  Act  of  1878  abolished  neither  the 
right  of  equal  taxation,  nor  any  superintend- 
ing remedy  for  its  violation.  If  that  Act  had 
not  been  passed,  there  would  have  been  a 
question  whether  the  illegality  of  the  assess- 
ment of  1884  could  have  been  obviated  by  the 
defendants  or  their  successors  voluntarily 
making  a  new  assessment  before  or  after  April 
1.  1885.  Pond  v.  Negus,  8  Mass.  230  ;  Libby  v. 
Burnham,  15  Mass.  144.  148;  Bangor  v.  Lan- 
cey,  21  Me.  472;  Himmelmann  v.  Co/ran,  86 
Cal.  411 ;  Perrin  v.  Ben*on,i9  Iowa,825;  Cooley, 
Tax.  849,  850.  But  it  is  not  necessary  to  in- 
quire into  the  power  of  voluntary  correction 
vested  in  the  assessors'  court,  since  it  is  not 
made  the  basis  of  our  duty  by  the  common  law 
or  the  Act  of  1878. 

Suppose  that  Act  had  not  been  passed,  or  had 
been  repealed;  and  suppose  a  case  in  which 
Northwood's  share  of  public  expense  for  1884 
was  $5,000,— the  Pillsburys'  factory  was  worth 
$5,000,— and  in  the  assessment  the  defendants, 
instead  of  exempting  the  factory,  exempted  all 
polls,  and  all  property  except  the  factory.  In 
such  a  case,  a  mere  equalizing  abatement  would 
wholly  exempt  the  Pillsburys  (Manchester 
Mills  v.  Manchester,  57  N.  H.  809;  58  N.  H.  88; 
Boston,  C.  db  M.  R.  R.v.  State,  60  N.  H.  87, 95, 
96;  Laws  1881,  chap.  53,  §§  1,  2),  but  would 
not  enable  them  to  enjoy  their  statutory  right 
of  public  education,  or  enable  the  community 
to  perform  its  duty  of  protecting  them  in  the 
enjoyment  of  life,  liberty,  and  property.  En- 
titled to  process  required  by  justice  and  con- 
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venience  for  the  maintenance  of  their  legal 
rights,  the  Pillsburys  could  obtain  in  this  court 
an  enforcement  of  the  tax  liabilities  imposed 
by  the  Legislature  as  the  means  of  enabling 
society  to  accomplish  the  objects  of  its  organi- 
zation. They  might  be  bound  to  apply  for  re- 
lief in  a  reasonable  time.  Boston  a  A.  R  Jfc 
v.  County  Comrs.  116  Mass.  78,  82;  Noyes  t. 
Springfield,  116  Mass.  87;  People  v.  Syraeut, 
78  N.  Y.  56,  61-68:  State  v.  Bishop,  8  N. 
H.  812;  Tucker's  Petition,  27  N.  H.  405.  410; 
True  v.  Melvin,  48  N.  H.  508, 508.  But  if  their 
application  were  seasonably  made,  and  a  denial 
of  their  right  could  not  be  grounded  upon  an 
absence  of  remedy  in  the  lower  court,  the  ina- 
bility of  that  court  to  voluntarily  repair  iu 
error  would  be  a  reason  for  repairing  it  in  the 
general  jurisdiction  from  which  the  correction 
of  such  an  error  is  not  excepted.  The  defend- 
ants' want  of  power  to  voluntarily  abate  a 
tax,  or  to  voluntarily  make  a  second  assess- 
ment after  the  first  was  left  with  the  town 
clerk,  would  not  show  that  the  legal 
right  of  the  Pillsburys  was  not  infringed  by 
laying  the  whole  tax  of  $5,000  on  their  factory, 
or  that  their  only  remedy  was  an  injunction, 
or  other  quashing  or  prohibitory  process, 
against  the  whole  tax  revenue  of  the  town. 

It  has  been  held  that  the  proceedings  of  in- 
ferior tribunals  may  be  impeached  collaterally 
when  the  law  has  not  provided  a  mode  in 
which  their  proceedings  can  be  revised.  Gvn- 
sey  v.  Edwards,  26  N.  H.  224,  229.  This  doc- 
trine applied  to  the  case  of  an  assessment  of 
the  entire  municipal  revenue  upon  the  factory 
would  defeat  the  collection  of  the  whole  tax,  and 
leave  the  local  government  disabled  by  bank- 
ruptcy. The  omission  of  a  single  citizen's  entire 
taxable  property  in  the  assessment,  remedied 
only  by  collateral  impeachment,  or  abatement, 
or  other  negative  and  reducing  process  of  com- 
plete equalization,  would  have  the  same  effect. 
The  North  wood  assessment  of  1884,  including 
the  action  of  the  selectmen  on  the  Pillsburo 
claim  of  exemption,  was  a  proceeding  by  which 
the  plaintiffs  would  have  been  bound  if  they 
had  not  sought  a  revision  of  it  in  an  appropri- 
ate suit.  They  could  not  resist  it  collaterally 
when  the  law  had  furnished  ample  means  of 
direct  contestation.  It  is  not  apparent  bow 
collateral  impeachment  can  be  superseded  by 
a  direct  and  less  destructive  statutory  remedy, 
if  a  mode  of  revision  was  not  provided  by  the 
sweeping  terms  of  the  Revised  Statutes.  Un- 
derstood in  its  literal,  natural,  and  ordinary 
sense,  the  law  authorizes  a  direct  course  of 
curative  procedure;  and  the  probable  purpose 
of  the  Legislature  is  indicated  by  the  nuschkfs 
of  a  different  construction. 

On  grounds  of  public  convenience,  an  ordi- 
nary tax  assessment,  based  on  an  illegal  exemp- 
tion, has  been  held  to  be  an  exception  to  the 
rule  that  quashes,  or  treats  as  wholly  void,  a 
proceeding  collaterally  or  directly  impeached. 
Dillingham  v.  Snow,  5  Mass.  547, 558:  As***- 
Bosworth,  5  Pick.  498,  501;.Bu<forv.  Woreestsr. 
112  Mass.  541.  556;  Kelso  v.  Boston,  120  Mass. 
297,  299;  LeRoy  v.  Mayor,  20  Johns.  439. 441; 
Strusburgh  v.  Mayor,  87  N.  Y.  452,  455.  In 
the  correction  of  Judicial  errors,  our  common 
law  preserves  as  far  as  possible  what  is  right, 
and  destroys  only  what  is  wrong.  IMc*  «■ 
Lyman,  49  N.  H.  558,  588.    This  rule  ia  ap- 
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plicable  to  judicial  error  in  the  assessment  of 
taxes.  Edea  v.  Boardman,  68  N.  H.  580,  586; 
Gumminga  v.  Nat.  Bank,  101  U.  8. 158  [Bk.  25, 
L.  ed.  908] ;  Strusburgh  v.  Mayor,  87  N.  Y.  452; 
SOU  v.  Exchange  Bank,  105  U.  8.  819,  822 
fBk.  26,  L.  ed.  1058].  In  this  case,  it  reverses 
the  exemption  without  invalidating  the  whole 
assessment,  and  without  inventing  an  excep- 
tion for  the  decision  of  tax  cases. 

"Where  an  erroneous  order  of  the  court  be- 
low is  quashed  on  certiorari,  and  the  merits  of 
the  cause  are  left  undecided,  if  the  constitution 
of  the  court  below  interposes  no  practical  diffi- 
culty, the  effect  of  awarding  the  writ  is  limited 
to  the  erroneous  order,  and  the  cause  is  remit- 
ted, with  instructions  tojproceed.  And  the  rule 
requiring  the  whole  proceeding  to  be  quashed 
is  applied  only  in  cases  where  the  court  below 
has  no  power  to  take  up  the  cause  after  the  er- 
roneous order  has  been  vacated,  and  proceed  to 
■determine  the  merits."  Hay  ward  v.  Bath,  85 
N.  H.  514,  527.  In  the  present  case,  the  er- 
roneous exemption  cannot  be  reversed  without 
an  enforcible  assessment  of  the  factory.  There 
being  no  express  statute  providing  by  whom  or 
in  what  book  of  records  the  assessment  shall 
be  made,  the  duty  of  this  court  to  make  it,  or 
-cause  it  to  be  made,  is  to  be  performed  in  a 
reasonable  and  appropriate  manner,  with  no 
unnecessary  departure  from  the  usual  and  con- 
venient course  of  public  business.  The  town 
book  is  a  proper  place  for  the  record;  and  the 
present  board  of  selectmen,  or  their  successors, 
-are  proper  officers  to  make  the  assessment;  and 
they  can  be  authorized  and  required  to  make 
it.  by  order  of  this  court.  There  is  nothing  in 
the  constitution  of  the  court  below  that  pre- 
sents any  practical  difficulty.  Selectmen  are 
not  a  committee  appointed  for  a  special  occa- 
sion, or  for  the  performance  of  a  single  act. 
Their  office,  though  filled  by  annual  elections, 
is  as  continuous  as  that  of  any  other  court;  and 
the  lack  of  stated  terms  for  the  transaction  of 
their  judicial  business  is  a  circumstance  that 
•does  not  affect  any  right  involved  in  this  case. 
It  is  as  clearly  within  the  reason  and  rule  of 
our  common  law  that  the  present  board,  or  their 
successors,  may  be  compelled  to  make  the  as- 
sessment the  defendants  ought  to  have  made,  as 
that  any  duty  wrongfully  left  unperformed  by 
a  lower  court  can  ever  be  laid  before  it  with 
instructions  to  proceed,  notwithstanding  a  per- 
sonal succession  by  which,  for  such  a  purpose, 
the  official  continuity  and  identity  of  the  tri- 
bunal is  not  impaired.  The  federal  reversal 
<4  Wh/iat.  518,  17  U.  8.  bk.  4,  L.  ed.  629)  of 
the  judgment  rendered  against  Dartmouth  Col- 
lege (1  N.  H.  Ill)  would  not  have  been  pre- 
vented by  the  expiration  of  the  official  term 
of  the  judges  of  the  State  court,  or  by  their 
resignation  or  decease,  and  a  continued  va- 
cancy. The  superintending  duty  of  causing  a 
tax  to  be  assessed  upon  the  Pillsburys'  factory 
will  be  performed  in  the  reasonable,  appropriate, 
-and  convenient  manner  which  the  law  requires, 
by  a  judgment  for  an  assessment  to  be  made 
by  the  present  board  or  their  successors.  Their 
authority  and  duty  under  the  judgment  will 
come  from  the  law  of  superintendence  which 
imposes  upon  this  court  the  duty  of  reversing 
the  exemption,  and  causing  an  assessment  to 
be  properly  made.  There  is  no  more  need  of 
a  judgment  against  them,  or  an  amendment  of 
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the  petition  making  them  defendants,  than 
there  was  of  a  judgment  against  the  officers  to 
whom  the  mandamus  was  issued  in  Supervisors 
v.  Rogers,  7  Wall.  175  [74  U.  8.  bk.  19,  L.  ed. 
162],  or  a  judgment  against  the  selectmen  to 
whom  the  mandamus  was  issued  in  School  Diet. 
v.  Carr,  6S  N.  H.  201, 206.  All  persons  whose 
violation  of  law  is  the  plaintiffs'  cause  of  ac- 
tion are  now  defendants  of  record. 

What  errors  are  correctible  in  the  superin- 
tending jurisdiction  is  determined  bv  common- 
law  principles  and  statutory  provisions  appli- 
cable in  each  case.  In  some  of  the  authorities, 
confusion  arises  from  loose  and  ambiguous 
definitions.  A  decision  of  a  question  of  fact 
is  described  as  an  exercise  of  discretion;  an  ex- 
ercise of  judgment  is  spoken  of  when  the  mean- 
ing is  that  the  question  on  which  the  judgment 
is  exercised  is  not  one  of  law;  and  the  superin- 
tending power  is  said  to  be  restricted  to  minis- 
terial, as  distinguished  from  judicial,  error, 
when  the  distinction  intended  is  the  difference 
between  a  question  of  law  and  a  question  of 
fact.  The  common  law  does  not  give  a  uni- 
versal right  of  appeal  from  inferior  courts  for 
the  mere  purpose  of  granting  a  new  trial  of  is- 
sues of  fact.   The  superintending  power  is 

f enerally  limited  to  such  matters  of  law  and 
act  as  must  be  tried  and  decided  in  order  to 
correct  errors  of  law.  When  the  Legislature 
intends  a  court's  decision  of  questions  of  {act 
shall  be  revisable  by  another  tribunal,  on  a  new 
trial  of  the  whole  case,  whether  there  is  error 
of  law  or  not,  an  appeal  is  ordinarily  provided. 
Richardson  v.  Smith,  59  N.  H.  517;  Doughty  v. 
Little,  61  N.  H.  865;  Ex  parte  R.  Co.  101  U.  8. 
711,  720  [Bk.  25,  L.  ed.  872.  875];  Common- 
wealthy.  Westborough,  3  Mass.  406;  Common- 
wealth v.  Roxbury,  8  Mass.  457;  Re  Fay,  15 
Pick.  248,  254;  Carpenter  v.  County  Comra.  21 
Pick.  258,  529;  Thorpe  v.  County  Comrs.  9  Gray, 
57,  58;  Re  Randall,  11  Allen,  473,  478;  Farm- 
ington  R.  W.  P.  Co.  v.  County  Comra.  112  Mass. 
206;  Commonwealth  v.  Scott,  123  Mass.  418, 
420;  Freeman  v.  Selectmen,  34  Conn.  408,  415; 
Howland  v.  Eldredge,  43  N.  Y.  457,  460;  People 
v.  Troy,  78  N.  Y.  83,  40;  Queen  v.  Justices  of 
Kesteven,  8  A.  &  E.  N.  8.  810,  819;  Seymour 
v.  Ely,  87  Conn.  108,  106;  Dill.  Mun.  Corp. 

832-887.  The  value  of  property  is  a  ques- 
tion of  fact;  and  the  fair  exercise*  of  the  de- 
fendants' appraising  judgment  was  not  con- 
trollable except  on  appeal.  Cooley,  Tax.  2d 
ed.  727,  780,  755,  758;  Goddard  v.  Seymour,  80 
Conn.  894,  899;  Manchester  Mills  v.  Manchester, 
75  N.  H.  809.  But  the  legality  of  the  town's  ex- 
empting vote  was  a  question  of  law  not  sub- 
mitted to  the  defendants  for  final  determina- 
tion. If  their  decision  had  been  right,  its  cor- 
rectness could  have  been  contested  on  appeal ; 
and  the  legislative  purpose  was  that  it  should 
be  equally  open  to  review,  whether  in  favor  of 
exemption  or  against  it. 

The  construction  is  that  the  remedy  of  abate- 
ment on  appeal  shall  be  employed  in  cases  to 
which  it  is  applicable  (Gen.  Laws,  chap.  57, 
§  12;  Edea  v.  Boardman,  58  N.  H.  580;  Locke 
v.  Pittsfield,  68  N.  H.  122);  that  a  method  pre- 
scribed by  any  enactment  shall  be  used  for  the 
purpose  for  which  it  was  designed;  and  that 
cases  of  judicial  error  revisable  by  the  general 
power  of  superintendence,  though  not  within 
any  specifically -enacted  course  of  procedure, 
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are  not  beyond  the  range  of  all  process  neces- 
sary for  administering  the  laws.  The  defend- 
ant's resignation  of  the  office,  and  a  prolonga- 
tion of  the  vacancy,  or  an  abolition  of  the  of- 
fice, would  not  abrogate  or  suspend  the  duty 
of  reversing  the  illegal  exemption  by  operative 
process  required  by  the  exigency  of  the  case. 
A  complete  statutory  specification  of  the  cor- 
rective work  of  the  general  jurisdiction,  being 
impossible,  is  not  attempted.  Authority  to 
issue  all  writs  and  processes  needed  in  the  per- 
formance of  the  general  duty  (inferable  from 
the  duty,  if  it  were  not  expressly  granted) 
avoids  the  necessity  of  a  multifarious  and  in- 
sufficient enactment  of  specific  remedies,  and 
prevents  such  a  failure  of  legal  justice  as  oc- 
curred in  Thompson  v.  Allen  County,  115  U.  S. 
550  [Bk.  29,  L.  ed.  472]. 

The  power  of  the  lowencourttocorrect  this  er- 
ror of  exemption  is  not  the  common-law  limit  of 
the  correctional  power  of  this  court.  The  Le- 
gislature has  not  made  an  express  exception  au- 
thorizing us  to  abstain  from  correcting  all  er- 
rors of  lower  courts  that  cannot  be  corrected 
by  the  voluntary  action  of  those  courts;  and 
there  is  no  evidence  from  which  a  legislative 
intention  to  make  all  such  errors  irremediable 
can  be  inferred.  There  is  a  strong  presump- 
tion against  the  existence  of  a  remedial  defect 
caused  by  a  lack  of  administrative  authority, 
or  by  any  inoperative  provision  of  law.  Ob- 
ligations created  by  statutes  which  prescribe 
no  methods  of  remedy  are  enforced  by  the  ap- 
propriate procedure  of  the  common  law.  When 
courts  of  special  jurisdiction  are  not  .'charged 
with  the  duty  of  vindicating  rights  secured  by 
laws  designed  to  be,  and  capable  of  being,  ju- 
dicially administered,  the  inference  is  that  the 
duty  is  laid  upon  a  general  jurisdiction.  The 
abolition  of  the  board  of  equalization  would 
not  exempt  railroads  from  the  shares  of  public 
expense  assigned  to  them  by  Gen.  Laws,  chap. 
62,  §  1,  but  would  leave  the  judicial  work  of 
their  assessment  in  the  general  jurisdiction, 
where  it  was  before  the  board  was  established, 
and  where  the  shares  could  be  recovered  in 
common-law  actions,  without  previous  assess- 
ment and  collection,  if  the  statute  were  silent 
on  the  subject  of  assessment.  United  State*  v. 
Lyman,  1  Mason,  482;  Meredith  v.  United  States, 

18  Pet.  486,  498,  494  [88  U.  S.  bk.  10,  L.  ed. 
258,  262];  Dollar  Sat.  Bank  v.  United  States, 

19  Wall!  227,  240  [86  U.  S.  bk.  22,  L.  ed. 
80,  81];  United  States  v.  New  Orleans,  98 
U.  8.  881  [Bk.  25,  L.  ed.  206];  Dill.  Mun. 
Corp.  §  818.  A  repeal  of  the  Act  of  1878 
(Gen.  Laws,  chap.  57,  §  10)  would  not  deprive 
the  public  of  any  remedy  in  this  court  for  a 
violation  of  the  right  of  assessment;  but  would 
merely  abolish  either  the  remedy  of  selectmen's 
voluntary  reassessment,  or  the  year's  limita- 
tion of  it.  A  repeal  of  every  statute  that  au- 
thorizes the  assessment  of  taxes  by  tribunals  of 
special  and  limited  jurisdiction  would  evince, 
not  a  design  to  bring  all  local  government  to  an 
end  by  cutting  off  its  revenue,  or  to  bankrupt 
or  cripple  the  body  politic  (formed  by  the  first 
article  of  the  Constitution,  and  entitled,  by  the 
eighty-fourth  article,  to  legislative  allegiance 
and  support),  but  an  intention  that  such  statutes 
as  Gen.  Laws,  chaps.  58,  54,  dividing  the  pub- 
lic expense,  and  imposing  contributory  liabili- 
ty, if  executable  in  no  other  way,  should  be 
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carried  into  effect  by  the  court  of  general  juris- 
diction performing  its  ordinary  duty  of  ren- 
dering judgment  and  issuing  process  in  cases 
in  which  there  is  no  other  judicial  mode  of  ad- 
ministering the  law.  Nothing  less  than  a  posi- 
tive declaration  of  an  intent  to  render  all  racb 
statutes  inoperative  could  justify  a  belief  that 
the  law-making  power  had  adopted  a  measure 
so  subversive  of  civil  society. 

The  objection  that  a  supplementary  assess- 
ment of  the  factory  will  make  the  whole  as- 
sessment of  the  town  too  large  could  be  waived 
by  the  taxpayers  who  had  that  grievance,  as  it 
could  be  if  the  defendants  or  their  successors 
had  voluntarily  reversed  the  exemption  be- 
fore April  1,  1885.  All  who  were  excessively 
taxed  could  obtain  abatements,  or  waive  the 
objection  by  making  no  complaint  Some 
might  choose  to  avoid  the  cost  which  might 
not  deter  others  from  litigation.  This  suit 
would  not  be  barred  by  the  plaintiffs'  election 
not  to  incur  the  expense  of  an  appeal  for  an 
abatement.  By  contributing  more  than  then- 
share  of  the  common  burden,  they  would  not 
waive  their  right  to  the  payment  of  the  PiUs- 
burys'  share. 

A  failure  of  justice  sometimes  caused  by  dif- 
ficulties of  a*  practical  nature  is  no  argument 
against  the  correction  of  the  defendants' error. 
The  inability  of  a  sheriff  to  overcome  resist- 
ance is  not  a  legal  reason  for  withholding  a 
writ.  The  inability  of  a  plaintiff  to  find  prop- 
erty for  the  satisfaction  of  his  just  claim  is  no 
cause  for  rendering  judgment  against  him,  or 
refusing  either  to  render  judgment  in  his  fa- 
vor or  to  issue  process  of  enforcement.  By 
the  expiration  of  an  estate  for  years,  or  a 
term  of  office,  during  the  pendency  of  a  suit 
for  its  recovery,  the  title,  whether  vested  in 
the  plaintiff  or  the  defendant,  is  terminated. 
In  the  present  case  the  subject  of  litigation  has 
not  ceased  to  exist.  The  public  right  to  the 
factory's  share  of  expense  was  not  limited  in 
duration  to  the  year  in  which  the  defendants 
and  their  successors  could  voluntarily  give  the 
remedy  of  a  supplementary  assessment.  If 
the  error  of  exemption  had  not  been  commit- 
ted, or  had  been  repaired,  the  right  would  not 
have  expired  on  the  last  day  of  March,  185*5; 
and  the  continued  existence  of  the  right  did 
not  depend  upon  its  escaping  violation  in  the 
court  of  assessment. 

The  year's  limitation  of  the  time  of  volun- 
tary amendment  in  that  court  might  be  rele- 
vant on  the  question  of  the  reasonable  time 
within  which  this  suit  could  be  brought.  By 
analogy  to  statute,  a  person's  death  may  be 
presumed  from  his  not  being  heard  from  for 
seven  years.  Smith  v.  Knowlton,  11  N.  H.  1M, 
196.  In  cases  where  the  Legislature  has  not 
fixed  a  precise  rule  of  limitation,  rights  may  be 
acquired  and  barred  by  a  prescription  of  so* 
length  of  time  as  is  prescribed  by  a  statutory 
rule  in  analogous  cases.  Wallace  v.  Retch*, 
80  N.  H.  484,  447.  Reasonable  notice  of  legal 
proceedings,  and  the  reasonable  time  for  re- 
deeming land  from  a  mortgage,  may  be  deter- 
mined in  a  similar  manner.  True  v.  Melon, » 
N.  H.  608.  507;  Murphy  v.  JV.  H.  Sat.  Ba«*. 
68  N.  H.  862.  It  might  be  claimed  that,  by 
analogy  to  the  statute  allowing  selectmen,  of 
their  own  motion,  to  make  a  reassessment 
within  the  tax  year,  or  the  statute  allowing  » 
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appeal  for  an  abatement  of  a  tax,  within  nine 
months  after  notice  of  its  assessment,  the  rea- 
sonable time  for  the  plaintiffs'  application  to 
this  court  was  either  the  tax  year,  or  nine 
months  after  notice  of  the  nonassessment  of 
the  factory.  Whatever  was  the  limit  of  rea- 
sonable time  (High,  Ex.  Leg.  Rem.  §§  800, 204, 
269),  their  action,  brought  at  the  June  Term, 
1884,— the  first  term  at  which  it  could  be  en- 
tered after  the  wrong  was  done, — was  season- 
ably commenced.  There  was  no  delay  of  pros- 
ecution, and  no  fault  on  their  part;  and  their 
right  was  not  lost  by  our  taking  necessary  time 
to  establish  it  in  the  former  decision.  It  is  not 
now  denied  that  the  plaintiffs  were  entitled  to 
judgment  when  they  brought  this  suit,  and  for 
ten  months  afterwards.  The  legal  construc- 
tion of  statutes  is  the  ascertainment  of  the  fact 
of  legislative  purpose  from  competent  evidence. 
Edes  v.  Boardman,  58  N.  H.  880,  592;  Burke  v. 
Concord  &  R.  61  N.  H.  160,  288;  State  v.  Hayes, 
61  N.  H.  264,  880;  Sargent  v.  Union  Softool  Diet. 
68  N.  H.  528-580,  2  New  Eng.  Rep.  290; 
Whitney  v.  Whitney,  14  Mass.  b8,  92.  And 
upon  sound  principles  of  construction  we  can- 
not find  the  fact  that  the  Legislature  intended 
mere  lapse  of  time  should  bar  the  plaintiffs' 
right  of  action,  while  it  was  in  the  custody  of 
the  law  and  they  could  do  nothing  but  wait 
for  the  judgment.  The  intention  of  the  Legis- 
lature was  that  such  suits  should  be  brought, 
and  submitted  to  the  court  for  decision,  and 
that  judgment  should  be  rendered  for  the  re- 
versal of  such  illegal  exemptions.  And  the 
risk,  on  the  one  hand,  of  rendering  Judgment 
against  the  legal  merits,  upon  insufficient  de- 
liberation, and  the  certainty,  on  the  other  hand, 
of  a  judgment  entirely  regardless  of  the  mer: 
hs,  if  time  were  taken  for  their  due  considera- 
tion, would  be  a  needless  dilemma  that  cannot 
be  respectfully  attributed  to  the  purpose  of  the 
law-making  power.  The  decision  which  the 
Legislature  meant  the  court  should  make  is 
upon  the  merits,  and  after  requisite  investiga- 
tion. 

It  is  an  old  doctrine  that  things  happening 
by  an  invincible  necessity,  though  they  be 
against  common  law  or  an  Act  of  Parliament, 
sb all  not  be  prejudicial.  "When  statutes  are 
made,  there  are  some  things  which,  exempted 
and  fore-prized  out  of  the  provision  thereof  by 
the  law  of  reason,  though  not  expressly  men- 
tioned,—thus,  things  for  necessity's  sake,  or 
to  prevent  a  failure  of  justice, — are  excepted." 
Potters  Dwarr.  Stat.  128.  "The  law  itself, 
and  the  administration  of  it,  must  yield  to  that 
to  which  every  thing  must  bend, — to  necessity. 
The  law,  in  its  most  positive  and  peremptory 
injunctions,  is  understood  to  disclaim,  as  it 
does  in  its  general  aphorisms,  all  intention  of 
compelling  them  to  impossibilities;  and  the  ad- 
ministration of  laws  must  adopt  that  general 
exception  in  the  consideration  of  all  particular 
cases."  The  Generous,  2  Dods.  822,  828;  Hall 
v.  Sullivan  R  R.  21  Monthly  Law  Rep.  O.  8. 
188,  147.  The  general  exception  is  a  general 
rule  of  statutory  construction. 

"As  a  general  rule,  when  a  duty  is  at  the 
proper  time  asked  to  be  done,  and  improperly 
refused  to  be  done,  the  right  to  compel  it  to  be 
done  is  fixed,  and  is  not  destroyed  by  the  lapse 
of  the  time  within  which,  in  the  first  place,  the 
duty  ought  to  have  been  done."  Lewis  v.JUar- 
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shall  County,  16  Kan.  102,  108.  A  statute  pro- 
vided that  certain  located  lands  should  be  sur- 
veyed within  twelve  months,  or  the  location 
should  be  void.  The  public  surveyor  having 
refused  to  do  his  duty,  a  mandamus  was  issued 
against  him;  but  the  survey  was  not  completed 
within  the  year.  It  was  held,  nevertheless, 
that  the  survey  was  valid,  on  the  ground  that 
the  Legislature  did  not  intend  to  compel  a  lo- 
cator to  do  an  act  wholly  out  of  his  power. 
Edwards  v.  James,  18  Tex.  52.  The  general 
rule  of  construction  in  regard  to  the  exception 
of  impossibilities  prevailed  against  the  express 
provision  that  the  location  should  be  void  if 
the  survey  were  not  made  within  the  year. 
The  surveyor's  duty  was  not  judicial ;  and  if  he 
had  refused  to  obey  the  mandamu*,  the  survey 
would  not  have  been  made  by  the  court;  but 
he  would  not  defeat  the  right  of  survey  by  go- 
ing to  jail  for  the  remainder  of  the  year  for 
contempt,  or  by  going  out  of  the  State  and  re- 
maining beyond  the  reach  of  process,  or  by 
dying  at  the  end  of  the  year,  leaving  bis  duty 
unperformed.  The  statute  did  not  expressly 
authorize  the  work  to  be  done  by  any  other 
surveyor  than  the  one  in  office  during  the 
year;  but  the  Legislature  did  not  mean  that  he 
should  be  the  only  one  to  whom  a  mandamus 
could  issue.  If  a  mandamus  to  his  successor 
were  necessary,  it  would  be  such  an  appropri- 
ate and  adequate  remedy  as  the  Legislature  in- 
tended the  locator  should  have.  By  the  ordi- 
nary rule  of  construction,  if  the  locator  were 
in  no  fault,  in  such  a  case, the  limitation  of  time 
would  be  suspended  till  a  surveyor  came  into 
office  who  would  obey  a  mandamus.  By  the 
same  rule,  statutory  limitations  of  time  are  sus- 
pended when  causes  of  action  are  fraudulently 
concealed,  and  when  courts  are  closed,  and 
remedies  of  action  or  appeal  are  stayed,  by 
war.  Hanger  v.  Abbott,  6  Wall.  532  [78  U.  B. 
bk.  18,  L.  ed.  9391;  The  Protector,  9  Wall.  687 
[76  U.  S.  bk.  19.  L.  ed.  812.J 

When  a  statute  extending  the  term  of  a  pa- 
tent-right provides  that  the  right  shall  cease  if 
it  becomes  vested,  at  any  one  time,  in  a  certain 
number  of  persons,  otherwise  than  by  devise  or 
succession,  an  involuntary  assignment  in  bank- 
ruptcy, being  an  act  of  the  law,  is  an  implied 
exception.  Dwarr.  Stat.  124.  In  Mattingly  v. 
Boyd,  20  How.  128  [61  U.  S.  bk.  15,  L.  ed. 
845],  on  a  process  of  foreign  attachment,  the 
trustee  was  restrained  from  paying  his  debt  by 
an  order  of  court.    The  suit  abated  by  the 

Elaintiff's  death  after  the  restraining  order  had 
sen  in  force  twenty-six  years.  During  that 
time,  the  right  of  action  of  the  trustee's  credi- 
tor, and  the  Statute  of  Limitations,  were  sus- 
pended because  the  fund  was  in  the  control  of 
the  law.  The  intended  exception  of  such  a 
case,  not  expressed  in  the  statute,  was  implied 
by  the  general  rule  of  construction. 

Jfara  v.  Quin,  6  Durnf.  1,  was  an  action  of 
debt  against  an  executrix.  In  Michaelmas 
Term,  1791,  she  pleaded  plene  administrate. 
The  plaintiff  then  cited  the  defendant  in  tho 
spiritual  court  to  exhibit  an  inventory,  but 
could  not  obtain  an  account  until  July,  1798. 
This  delay  prevented  his  entering  up  judgment 
until  Michaelmas  Term,  1798,  when  he  took 
judgment  for  his  debt,  to  be  paid  out  of  as- 
sets that  should  afterwards  come  to  the  hands 
of  the  executrix.   He  afterwards  discovered 
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that  assets  had  come  to  her  hands  before  judg- 
ment and  after  plea.  For  the  purpose  of 
reaching  those  assets,  it  was  held,  in  1794,  in 
scire  facias  on  the  judgment,  that  the  judgment 
would  then  be  rendered  as  of  Michaelmas 
Term,  1791,  if  justice  required  such  an  amend- 
ment. The  defendant  did  not  fail  to  argue 
that  there  was  not  a  single  precedent  to  war- 
rant such  a  proceeding,  and  that,  if  the  judg- 
ment could  be  altered  so  as  to  carry  it  back 
two  years,  it  could  be  altered  and  carried  back 
a  longer  time.  Lord  Eenyon  said,  "The  forms 
of  the  court  are  always  best  used  when  they 
are  made  subservient  to  the  justice  of  the 
case."  An  amendment  made  in  1794.  by 
which  the  judgment  of  1798  would  be  called  a 
judgment  of  1791,  and  by  which  it  would  be 
rendered  nunc  pro  tune,  would  not  change  the 
time  when  it  was  rendered .  The  fact  that  it 
was  recovered  in  1793  would  remain  apparent 
on  the  record;  no  amendment  could  alter  the 
fact,  or  impair  the  conclusive  proof  of  it;  and 
the  law  would  not  falsely  pretend  to  deceive 
itself  by  giving  the  judgment  a  wrong  date. 
An  amendment  antedating  the  judgment  two 
years  would  be  a  mere  technical  form  of  re- 
cording the  decision  that  the  law  gave  the 
judgment  the  effect  it  would  have  had  if  it  had 
been  rendered  in  1791.  A  useless  appearance 
of  falsification  would  be  avoided  by  a  clause 
inserted  in  the  judgment  when  it  was  rendered, 
or  by  an  amendment  afterwards,  declaring 
that  the  judgment  was  payable  out  of  assets 
coming  to  the  hands  of  the  executrix  after 
Michaelmas  Term,  1791,  or  expressing  more 
accurately  the  effect  of  the  judgment,  and  pro- 
viding out  of  whose  and  what  property  it  was 
payable,  and  by  what  execution  it  should  be 
enforced. 

Springfield  v.  Worcester,  2  Cush.  52,  62,  was 
an  action  for  the  support  of  a  pauper.  After 
verdict  for  tne  plaintiff,  the  case  was  continued 
for  the  consideration  of  questions  of  law,  and 
before  those  questions  were  decided  the  statute 
on  which  the  action  was  brought  was  repealed. 
Judgment  was  rendered  for  the  plaintiff  as  of 
the  term  when  the  verdict  was  rendered;  this 
course  was  held  to  be  authorized  by  the  com- 
mon law;  and  the  result  would  have  been  the 
same  if  the  facts,  instead  of  being  found  by 
the  jury,  had  been  agreed  by  the  parties.  If 
the  statute  by  which  the  Pillsburys'  liability 
was  imposed,  and  on  which  this  suit  was 
brought,  had  been  repealed  March  81,  1885, 
Springfield  v.  Worcester  would  be  an  authority 
for  an  assessing  judgment  Tendered  now  as  of 
December  Term,  1884.  The  decision  in  that 
case  not  being  shown  to  be  wrong,  the  ques- 
tion here  is,  not  of  legal  right,  but  of  mere 
remedial  method;  and  by  our  settled  law  of 
procedure,  "the  forms  of  the  court  are  *  *  * 
subservient  to  the  justice  of  the  case."  The 
rendition  of  the  judgment  in  Springfield  v.  Wor- 
cester as  of  a  former  term  was  a  judicially -in- 
vented mode  of  recording  the  decision  that  the 
judgment  had  the  legal  effect  it  would  have 
had  if  it  had  been  rendered  at  the  former  term. 
A  more  direct  and  specific  record  would  be, 
"It  is  further  considered  and  adjudged  by  the 
court  that  this  judgment  has  and  will  have  the 
legal  effect  it  would  have  had  if  it  had  been 
rendered  before  the  repeal  of  the  statute  which 
created  the  plaintiff's  right  and  the  defendant's 
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liability."  While  the  judgment  would  not 
have  been  weakened  by  inserting  this  conclu- 
sion of  law,  it  would  not  have  been  void  if  it 
had  contained  no  evidence  of  the  decision  on 
the  repeal  of  the  statute.  The  rights  of  the 
parties  were  not  affected  by  the  repeal.  That 
was  the  law  to  be  administered,  with  or  with- 
out the  supposititious  procedure  of  nunc  pn 
tunc  Upon  that  law,  tipringfield  was  endtled 
to  an  execution  for  damages  and  costs,  whether 
the  judgment  falsely  purported  to  be  rendered 
at  a  former  term,  or  truly  asserted  its  effect  to 
be  the  same  as  if  the  statute  had  not  been  re- 
pealed, or  were  silent  on  the  subject  Its 
validity  did  not  depend  upon  its  containing 
either  a  statement  of  its  legal  effect  on  this 
point,  or  any  other  matter  oi  law  decided  by 
the  court,  announced  in  their  reported  opinion, 
and  involved  in  the  adjudication  that  the  plain- 
tiff recover  damages. 

If  the  question  of  exemption  in  this  case  had 
been  decided  at  the  March  adjourned  Term, 
1885,  a  mandamus  would  have  issued  to  the 
selectmen  of  Northwood  and  their  successors, 
in  their  official  capacity.  There  would  have 
been  no  more  need  of  their  names  in  the  writ 
than  of  the  name  of  the  sheriff  in  an  execution 
addressed  to  that  officer.  Davis  v.  Bradford, 
58  N.  H.  476;  School  Diet  v.  Carr,  68  N.  H. 
201,  206;  People  v.  Champion,  16  Johns.  61, 65 
People  v.  Supervisors,  8  N.  Y.  817,  830;  Gonm. 
v.  SeUew,  99  U.  8.  624  [Bk.  25,  L.  ed.  838] 
State  v.  Warner,  55  Wis.  271;  Dill.  Mun.  Corp 
§  886.  By  defiance  or  evasion  of  the  writ  un 
til  the  1st  day  of  April,  1885,  they  would  not 
have  defeated  the  public  right.  The  impoasi- 
bility  of  the  plaintiffs'  obtaining  an  assessment 
of  the  factory  within  the  year  by  mandamus 
Vas  like  the  failure  of  the  plaintiff  in  Edmrds 
v.  James,  13  Tex..  52,  to  obtain  a  survey  of 
land  within  the  same  time  by  the  same  pro- 
cess, and  like  the  inability  of  the  plaintiff  in 
Springfield  v.  Worcester,  2  Cush.  52,  to  recover 
judgment  before  the  repeal  of  the  statute  ob 
which  the  action  was  brought.  If  there  is  a 
year's  limitation  of  the  corrective  power,  it  has 
been  suspended  in  this  case  by  the  court's  de- 
liberation, as  it  would  have  been  during  a 
delay  caused  by  a  belligerent  closure  of  the 
court,  or  the  death  or  sickness  of  the  judges, 
or  a  continuance  for  argument  on  account  of 
a  press  of  judicial  business.  Actus  curia  nem- 
nem  gravabit  is  an  application  of  the  principle 
actus  legis  neminifacit  injuriam.  Broom,  Leg. 
Max.  86.  89.  A  continuance  for  advisement  is 
an  act  of  the  law;  and  when  a  party  dies  after 
such  a  continuance  and  before  judgment,  the 
law  can  work  out  its  scrupulous  abstention 
from  injury  by  imagining  a  judgment  ren- 
dered at  a  former  term,  refusing  to  see  in  its 
own  record  explicit  proof  of  the  date,  and 
finding  in  the  fiction  a  mode  of  applying  the 
rule  that  its  own  act  works  no  wrong.  A  mode 
of  applying  the  rule  without  artifice  would  he 
found  in  an  undisguised  record  of  the  adjudi- 
cation that  the  judgment  has  the  same  effect  as 
if  it  had  been  rendered  before  the  party's 
death.  If  fictitious  proceedings  were  needed 
for  the  application  of  the  rule  in  this  case,  they 
would  easily  be  supplied.  The  tax  couMbe 
assessed  by  the  court  in  a  judgment  rendered 
as  of  December  Term,  1884.  But  the  provision, 
implied  by  the  ordinary  statutory  construction. 
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against  the  requirement  of  an  impossibility, 
and  against  the  infliction  of  a  wrong  by  an  act 
of  the  law,  can  be  administered  without  ante- 
dating the  assessment.  The  law  has  kept  on 
foot  its  superintending  duty  of  correction  while 
it  continued  the  case  for  advisement,  and  with- 
held from  the  plaintiffs  the  judgment  and  pro- 
cess to  which  it  had  given  them  a  good  title, 
and  for  which  it  had  invited  and  induced  them 
to  incur  the  expense  of  this  suit.  Their  prom- 
ised protection  has  been  unavoidably  delayed; 
but  the  law  does  not  wantonly  destroy  the 
right  which  its  promise  has  drawn  into  its  ju- 
dicial possession,  and  has  no  occasion  to  resort 
to  any  other  than  a  straightforward  mode  of 
announcing  and  recording  the  date  and  effect 
of  its  judgment. 

Judgment  for  the  plaintiffs. 

Clark,  </.,  did  not  sit;  Allen,  Smith,  and 
Blodgett,  JJ.,  concurred. 

Carpenter,  J.,  dissenting: 

The  question  for  consideration  arises  upon 
the  objection  of  the  defendants,  made  after  the 
judgment  reported  in  68  N.  H.  820,  1  New 
Eng.  Rep.  2,  was  pronounced,  that  the  writ 
cannot  issue  against  them  because  the  tax  year 
1884  and  their  term  of  office  have  expired,  and 
they  consequently  have  no  power  to  make  the 
assessment. 

Argument  has  taken  a  wide  range.  Many 
questions  have  been  discussed,  a  decision  of 
which,  in  the  present  state  of  the  pleadings,  is 
not  necessary.  The  questions  whether  the  de- 
fendants' successors  in  office,  or  any  persons 
other  than  the  defendants,  can  be  required  to 
make  the  assessment;  whether  the  court  can 
itself  assess  the  tax,  or  adjudge  in  general 
terms  that  it  shall  be  assessed;  and  various 
other  questions  incidentally  presented  and  ar- 
gued,—do  not  properly  arise.  Without,  as  well 
as  with,  the  prayer  for  "such  other  relief  as 
may  be  just,"  the  plaintiffs  may  have  any  re- 
lief against  the  defendants  to  which  they  are 
found  entitled.  It  is  the  duty  of  the  court  to 
render  such  judgment  between  the  parties  as, 
upon  the  whole  record,  appears  to  be  proper, 
but  no  judgment  can  be  rendered  for  or  against 
persons  who  are  not  parties.  If  it  has  been 
held  in  other  jurisdictions  that  final  judicial 
process  may  issue  against  persons  not  parties 
to  the  proceeding,  and  who  have  had  no  notice 
and  no  opportunity  to  be  heard,  such  is  not 
the  law  of  this  State.  Brown  v.  Seeggell,  22  N. 
H.  548,  552;  Horn  v.  Thompson,  31  N.  H.  574; 
Bruce  v.  Cloutman,  45  N.  H.  37,  88;  Wilbur  v. 
Abbot,  60  N.  H.  40;  Holbrook  v.  Bowman,  62 

N.  H.  ;  Eastman  v.  Dearborn,  68  N.  H.  864, 

1  New  Eng.  Rep.  66;  Pennoyer  v.  Neff,  95  U.  8. 
714,  782  [Bk.  24,  L.  ed.  565,  5721;  Secretary  v. 
McQarrahan,  9  Wall.  298  [76  U.  8.  bk.  19,  L. 
ed.  579];  United  States  v.  Boutvxll,  17  Wall. 
604,  608  [84  U.  8.  bk.  21,  L.  ed.  721,  722]. 
Neither  the  defendants'  successors  in  office  nor 
the  Pillsburys  are  parties.  They  have  had  no 
notice  of  the  proceeding.  They  have  had  no 
hearing,  and  no  opportunity  to  be  heard. 
They  are  not  concluded  or  affected  by  the 
facts  found.  Ball  v.  Danforth,  63  N.  H.  420, 
1  New  Eng.  Rep.  56.  A  judgment  against  the 
selectmen  now  in  office,  requiring  them  to 
assess  the  tax,  or  against  the  Pillsburys,  that  a 
tax  be  assessed  by  the  court  or  by  anyone  un- 
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der  its  direction,  would  be  a  judgment  ren- 
dered without  jurisdiction. 

The  plaintiffs  can  have  no  relief  against  the 
defendants  except  the  writ  of  mandamus  spe- 
cifically prayed  for.  If  they  are  not  entitled 
to  that  remedy,  their  petition  (in  default  of  an 
amendment  bringing  in  other  parties)  must  be 
dismissed.  The  defendants,  being  selectmen 
of  Northwood  for  the  year  1884,  neglected  to 
assess  on  the  property  of  Pillsbury  Bros,  a  tax 
which  the  law  required  them  to  assess.  Their 
term  of  office,  as  well  as  the  tax  year  1884,  has 
long  since  expired.  The  sole  question  before 
the  court  is  whether  it  can  lawfully  order  them 
to  do  now  that  which  they  ought  to  have  done 
while  in  office.  It  is  not  material  whether  a 
Latin,  English,  or  other  name  be  given  to  a 
judicial  order  of  this  character.  To  its  law- 
ful issue  under  any  name,  or  in  any  form,  two 
essential  -requisites  must  concur,  namely :  (1)  a 
right  in  the  plaintiff  to  have  the  thing  in  ques- 
tion done;  and  (2)  power  in  the  party  against 
whom  the  order  is  sought  to  do  it.  If  either 
is  wanting,  the  application  must  be  denied. 
Here  both  are  wanting.  The  defendants  have 
no  power  to  assess  the  tax,  and  the  plaintiffs 
have  no  right  to  its  assessment. 

By  the  Constitution  (Bill  of  Rights,  arts.  12, 
28,  pt.  2,  arts.  5,  6)  and  the  uniform  practice  un- 
der it  for  more  than  a  hundred  years,  no  prop- 
erty can  be  taxed  except  such  as  is  declared 
taxable  by  the  Legislature.  Property  not  ex- 
pressly subjected  by  statute  to  taxation  is  ex- 
empt. Opinion  of  the  Justices,  4  N.  H.  570; 
Brewster  v.  Hough,  10  N.  H.  143;  Nashua  Sav. 
Bank  v.  Nashua,  46  N.  H.  892,  895, 896.  Much 
property  always  has  been  and  still  is  untaxed. 
Acts  February  7,  1789.  February  8,  1791,  Feb- 
ruary 22,  1794,  December  26,  1798,  December 
24, 1803,  December  16,1812,  July  3, 1830,  and 
January  4,  1838;  Rev.  Stat.  chap.  39;  Gen. 
Stat.  chap.  49;  Gen.  Laws,  chap.  58. 

Selectmen  are  public  officers  whose  powers 
and  duties  are  prescribed  by  statute.  They 
have  no  authority  to  assess  taxes  or  to  do  any 
official  act,  except  such  as  is  conferred  upon 
them  by  the  Legislature.  Although  they  exer- 
cise some  functions  of  a  judicial  nature  {Edes 
v.  Boardman,  58  N.  H.  580),  they  are  not, 
within  the  meaning  of  the  Constitution  (Bill  of 
Rights,  arts.  88,  85,  87,  pt.  2,  arts.  4, 46, 78-82) 
or  of  Gen.  Laws,  chap.  208,  §  1,  judges,  judi- 
cial officers,  or  a  court. 

They  are  required  to  take  annually  in  April 
an  invoice  of  all  the  polls  and  estate  liable  to 
be  taxed  in  their  town  on  the  first  day  of  that 
month,  and  upon  it  to  assess  all  taxes  for  the 
year  following;  to  make  a  fair  record  of  the 
invoice  and  of  the  taxes  assessed,  and,  before 
July  1  to  leave  it,  or  a  copy  of  it, with  the  town 
clerk  to  be  recorded,  and  kept  "open  to  the 
inspection  of  all  persons."  Gen.  Laws,  chap. 
55,  §  1 ;  chap.  57,  §§1.8,  6.  Until  the  Act  of 
August  17,  1878  (Gen.  Laws,  chap.  57,  §  10), 
they  had  no  authority  to  modify  or  amend  the 
record  after  its  delivery  to  the  clerk.  When 
their  invoice  and  assessment,  were  completed 
and  recorded,  their  taxing  power  was  exhaust- 
ed. Bristol  Mfg.  Co.  v.  Oridley,  27  Conn.  227; 
Clark  v.  Norton,  49  N.  Y.  248;  People  v.  De- 
laney,  49  N.  Y.  655;  Overing  v.  Footefio  N.  Y. 
268.  Errors  not  curable  by  abatement,  under 
Gen.  Laws.  chap.  57,  §§  11,  12,  were  irrerae- 
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dlable.  Assessed  taxes  might,  for  good'cause, 
be  abated,  but  no  other  or  additional  tax  could 
be  assessed.  It  happened,  not  unfrequently, 
that  in  taking  the  invoice, taxable  property  was 
overlooked  or  set  down  to  a  person  not  liable 
to  be  taxed  for  it.  All  such  property,  however 
speedily  after  the  completion  of  the  record  the 
mistake  were  discovered,  escaped  taxation. 
To  remedy  in  some  degree  this  mischief,  the 
statute  of  1878  (Gen.  Laws,  chap.  57,  §  10), 
was  enacted.  It  is  not  a  restrictive,  but  an  en- 
abling and  remedial  Act  It  confers  upon  the 
selectmen  a  power  which  they  did  not  possess. 
Harwood  v.  N.  Brookfleld,  180  Mass.  561, 
564, 565 ;  Noyes  v.  Hale,  187  Mass.  266,  271 .  By 
it  they  are  authorized  to  correct,  at  any  time 
before  the  expiration  of  the  tax  year,  and  not 
afterwards,  two  classes  of  errors,  viz. :  omis- 
sions to  tax  taxable  property  and  the  taxation  of 
it  to  persons  not  liable.  Other  mistakes  quite 
as  serious,  and  quite  as  likely  to  happen,  they 
cannot  correct.  *  An  error  of  undervaluation, 
for  example,  may  effect  as  great  inequality  of 
taxation  as  an  omission  to  assess,  but,  though 
discovered  immediately  after  the  record  is  de- 
livered to  the  clerk,  it  is  irremediable,  except 
by  a  proportional  abatement  of  all  other  taxes, 
which  would  be  in  most  cases  impracticable, 
and  in  many  impossible.  The  Legislature 
might,  if  it  thought  proper,  authorize  a  correc- 
tion of  all  errors,  and  at  anytime,  as  well  after 
as  before  the  expiration  of  the  tax  year.  It 
has  not  seen  fit  to  do  so.  For  reasons  satis- 
factory to  the  legislative  judgment,  it  has  re- 
stricted the  exercise  of  the  corrective  power  to 
the  errors  mentioned,  and  to  the  tax  year.  It 
may  have  considered  that  a  revision,  by 
the  selectmen,  of  the  doings  of  their  prede 
cessors,  would  produce  greater  mischief  than 
the  occasional  escape  of  taxable  property 
from  taxation.  Whether  the  Legislature  has 
acted  wisely  or  unwisely  is  not  material.  Un- 
der the  law  as  it  stands,  the  selectmen  of 
Northwood,  holding  the  office  in  the  tax  year 
beginning  April  1,  1884,  and  ending  March  31, 
1885,  and  they  only,  were  authorized  to  cor- 
rect, within  the  year  and  not  afterwards,  the 
error  of  omitting  to  tax  the  Pillsbury  property 
by  assessing  upon  it  a  tax  for  that  year.  This 
proposition  is  not  denied.  The  plaintiffs  con- 
cede that  the  defendants  cannot  now,  of  their 
own  motion,  assess  the  tax,  but  insist  that  they 
may  nevertheless  be  authorized  and  compelled 
to  assess  it,  by  the  court.  In  this  view  it  is  im- 
material that  they  were,  in  1884,  selectmen  of 
Northwood.  If  the  court  can  confer  the 
power,  it  may  give  it  as  well  to  any  other  per- 
son as  to  them,  and  this  petition  might  have 
been  as  properly  brought  against  the  county 
commissioners,  the  sheriff,  or  any  private  citi- 
zen of  Northwood  or  of  the  State,  as  against 
the  defendants. 

It  is  the  province  of  courts  to  vindicate  legal 
rights  and  redress  legal  wrongs;  to  administer, 
not  abstract  justice,  or  justice  as  they  may 
think  it  to  be,  but  justice  as  declared  by  law. 
Freeman  v.  Tranali,  12  C.  B.  418, 414.  They 
may  ascertain  rights  under  the  established 
law,  award  compensation  for  their  violation, 
and  in  some  cases  restrain  the  commission  of 
threatened  wrong  and  compel  the  performance 
of  duty.  Beyond  this  they  have  no  power  to 
go.  To  create  obligations,  to  impose  duties, 
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and  to  confer  powers,  are  functions,  not  of  the 
law-administering,  but  of  the  law-making, 
branch  of  the  government.   "  Judicial  power, 
as  contradistinguished  from  the  power  of  tbe 
laws,  has  no  existence.   Courts'  are  the  mere 
instruments  of  the  law,  and  can  will  nothing." 
Osborn  v.  United  State*  Bank,  9  Wheat  866  [8 
U.  8.  bk.  6,  L.  ed.  2341.   In  proper  case*  thej 
may  issue  their  mandate  to  a  public  officer, 
requiring  him  to  perform  his  official  duty. 
But  by  it  no  new  duty  is  imposed  or  power 
conferred.  By  virtue  of  it  the  officer  is  charged 
with  no  obligation  not  previously  incumbent 
upon  him,  and  can  take  no  action  which  he 
could  not  take  without  it    "  No  court."  says 
Strong,  J.,  in  United  State*  v.  Clark  Countg, 
95  U.  S.  769  [Bk.  24,  L.  ed.  545],  "  will,  by 
mandamus,  compel  *  *  *  officers  of  a  State  to 
do  what  they  are  not  authorized  to  do  by  the 
laws  of  the  State.   A  mandamus  does  not  con- 
fer power  upon  those  to  whom  it  is  directed. 
It  only  enforces  the  exercise  of  power  already 
existing,  where  its  exercise  is  a  duty."  "The 
co'urt  never  grants  a  mandamus  except  it  in- 
disputably sees  that  there  is  a  power  lodged  in 
the  person  to  whom  the  mandamus  is  prayed." 
King  v.  Bishop  of  Ely,  1  W.  BL  58.    "  It  is 
used  merely  to  compel  action  and  coerce  the 
performance  of  a  pre-existing  duty.   In  do 
case  does  it  have  the  effect  of  creating  any  new 
authority.or  of  conferring  power  which  did  not 
previously  exist ;  its  proper  function  being  to  set 
in  motion,  and  to  compel  action  with  reference 
to  previously-existing  and  clearly  defined  du- 
ties.  It  is  therefore  in  no  sense  a  creative  rem- 
edy, and  is  only  used  to  compel  persons  to  act 
where  it  is  their  plain  duty  to  act  without  H» 
agency."   High,  Ex.  Leg.  Rem.      7,  9,  10. 
14,  24,  25,  82,  86,  87.  89,  80-99.    No  case  has 
been  cited,  and  none  has  been  found,  in  which 
it  has  been  held  that  a  writ  of  mandamus  or 
other  precept  may  be  lawfully  directed  to  a 
person  not  by  law  authorized  and  bound  to 
execute  it.    In  Supervisors  v.  Roger*,  7  Wall 
175  [Bk.  19,  L.  ed.  162],  a  mandamu*  to  assess 
a  tax  was  directed  to  the  marshal  under  a  stat- 
ute authorizing  it  to  be  so  directed.  BarkUy 
v.  Levee  Oomrs.  98  U.  8. 264. 265  [Bk.  28,  L.  ed. 
896].    In  the  last  named  case  (p.  258).  a  ma% 
damus  was  denied  for  the  sole  reason  that  the 
defendants  were  not  authorized  by  law  to  ex- 
ecute the  command. 

The  court  cannot  lawfully  issue  an  order  to 
any  person  not  bound  by  law,  independent  of 
the  order,  to  obey  it.  Power  to  command  im- 
plies the  duty  of  obedience.  The  fact  that  no 
person  is  bound  by  law  to  obey  a  particular 
command  is  conclusive  evidence  that  the  court 
cannot  lawfully  make  it  The  sheriff  ia 
obliged  to  execute  a  precept  of  the  court,  not 
by  force  of  the  court  s  command,  but  became 
it  is  by  the  statute  (Gen.  Laws,  chap.  216,  6  S> 
made  his  duty.  If  it  has  ever  been  held  that 
an  order  of  the  court,  in  any  form  or  under 
any  name,  can  be  legally  made,  except  to  em- 
force  the  performance  of  an  obligation  by  law 
incumbent  upon  the  party  to  whom  it  la  di- 
rected, the  case  has  not  been  cited.  If  Jfca 
Court  of  King's  Bench  possessed  the  power  t* 
compel  individuals  to  do  that  which  they  wm*> 
not  required  by  law  to  do,  or  which  they  hast 
no  lawful  power  to  do,  no  instance  of  its  ernes 
else  has  been  called  to  our  attention.   The  me 
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Suestioned  authority  of  that  court  to  keep  all 
iferior  tribunals  within  their  jurisdiction,  and 
to  correct  their  errors  of  law,  does  not  include 
the  power  to  create  such  tribunals,  to  confer 
upon  them  authority,  or  to  do  the  work  which 
the  law  declares  shall  be  done  exclusively  by 
them. 

The  Legislature  has  imposed  duties  of  a  ju- 
dicial nature  upon  a  great  number  of  public 
officers  and  official  bodies,  and  has  given  them, 
in  many  cases,  final  and  exclusive  jurisdiction 
of  the  matters  entrusted  to  their  determination. 
80  it  is,  for  example,  in  the  case  of  supervisors 
regulating  the  check  list  (Gen.  Laws,  chap.  80); 
the  school  committee  dismissing  a  teacher  (Gen. 
Laws,  chap.  89,  §  7),  or  a  scholar  (Gen.  Laws, 
chap.  91,  §  8);  county  commissioners  locating  a 
schoolhouse  (Gen.  Laws,  chap.  88,  §§  6, 7);  se- 
lectmen dismissing  a  prudential  committee 
{Gen.  Laws,  chap.  87,  §  15),  or  ordering  mill- 
owners  to  repair  or  build  (Gen.  Laws,  chap. 
141,  §§  2,  4,  7,  8);  fence  viewers  (Gen.  Laws, 
chap.  142);  health  officers  acting  under  Gen. 
Laws,  chap.  Ill,  §  8;  chap.  112,  §§  2,  7;  chap. 
118,  §§  2,  8,  5,  7;  courts-martial  under  Gen. 
Laws,  chap.  104.  §§8, 18, 25, 26;  railroad  com- 
missioners in  fixing  tables  of  maximum  charges 
under  Laws  1888,  chap.  101,  §  4;  and  of  a 
justice  of  the  peace  removing  an  incumbrance 
from  the  highway,  under  Gen.  Laws,  chap. 
76,  §  5.  In  these  and  other  similar  cases  the 
supreme  court  has  no  authority  under  the 
statute  (Gen.  Laws,  chap.  208,  S  1),  or  at  com- 
mon law,  except  to  keep  the  tribunals  within 
their  jurisdiction,  and  see  that  their  proceed- 
ings are  regular.  It  may  quash  their  doings 
for  want  of  jurisdiction,  or  for  irregularity, 
but  cannot  revise  their  decisions  upon  the  mer- 
its, or  do  what  they  ought  to  have  done.  It 
cannot  remove  incumbrances  from  the  high- 
way, dismiss  teachers,  locate  schoolhouses, 
divide  fences,  etc.,  for  the  plain  reason  that  it 
has  no  jurisdiction  of  the  subject-matter. 
Beg.  v.  Bolton,  1  Q.B.  66, 72;  Bex  v.  Monmouth- 
shire, 8  B.  &  C.  187;  Bex  v.  Glamorganshire,  1 
Ld.  Raym.  580;  Owen  v.  Burd,  2  T.  R.  648;  1 
Tidd,  Pr.  8d  Am.  99%  ;  East  Anglian  B.  Co. 
v.  Lythgoe,  10  C.  B.  726;  Beswick  v.  Bo  fey,  9 
Exch.  815;  Fraser  v.  FothergU,  14  C.  B.  298; 
London  A  N.  W.  B.  v.  Grace,  2  C.  B.  N.  8. 
555;  Carr  v.  Stringer,  E.  B.  &  E.  128;  Clifton 
v.  Farley,  7  H.  is  N.  788;  Freeman  v.  New 
Haven,  84  Conn.  406,  415;  Commonwealth  v. 
Westborough,  8  Mass.  406;  Commonwealth  v. 
Roxbury,  8  Mass.  457;  Commonwealth  v.  Ellis, 
11  Mass.  466,  467;  Farmington  R.  W.  P.  Co.  v. 
Comrt.  112  Mass.  206,  218;  Kempton  v.  Saun- 
ders, 182  Mass.  466,  468;  Petition  of  Land- 
off,  84  N.  H.  168. 178,  176,  178;  Hayward  v. 
Bath,  85  N.  H.  525,  526;  Boston  A  M.  B.  B.  v. 
FoUom,  46  N.  H.  64,  66;  Richardson  v.  Smith, 
59  N.  H.  517,  519. 

The  fact  that  this  action  was  begun  during 
the  tax  year  of  1884,  while  the  defendants 
were  in  office  and  had  power  to  assess  tho  tax, 
and  while  the  plaintiffs  were  entitled  to  have 
it  assessed,  is  immaterial.  In  civil  suits  the 
rights  of  the  parties  are  generally  determined 
as  of  the  time  when  the  action  was  commenced, 
because  that  is  the  question  presented  by  the 

E leadings.   The  cases,  however,  are  numerous 
1  which  a  cause  of  action  good  in  the  begin- 
ning is  lost  while  the  suit  is  pending.   If,  at 
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any  time  before  final  judgment,  matter  arises 
showing  that  the  plaintiff  Is  not  entitled  to  the 
relief  he  seeks,  and  is  properly  brought  to  the 
attention  of  the  court,  his  action  fails;  as  if, 
for  example,  he  becomes  an  alien  enemy,  is 
outlawed,  or — suing  as  administrator — his  let- 
ters are  revoked,  or  if  the  defendant  obtains 
his  discharge  in  bankruptcy.  In  these  in- 
stances, ana  many  others  of  like  character, 
judgment  goes  against  the  plaintiff,  although 
he  set  out  with  a  good  cause  of  action.  Some 
matters  of  defense  accruing  after  the  com- 
mencement of  the  suit  must  be  specially 
pleaded.  Others,  as  in  this  case,  consist  of 
facts  judicially  noticed,  which  need  never  be 
pleaded.  In  all  legal  proceedings  courts  are 
bound  ex  officio  to  give  such  judgment  as  ap- 
pears upon  the  whole  record  to  be  proper, with- 
out regard  to  the  issues  found,  or  to  the  prayer 
for  judgment.  Kitteredge  v.  Emerson,  15  N. 
H.  227,  289;  Rochester  v.  Whitehouse,  15  N.  H. 
468,474 ;  Le  Bret  v.  Papillon,  4  East,  502;  Broom, 
Leg.  Max.  188.  The  general  principles  of 
pleading  prevail  in  petition  for  mandamus,  so 
far  as  the  nature  of  the  proceeding  admits  of 
their  application.  High.Ex.  Leg. Rem.  §§448, 
451,  and  cases  cited;  People  v.  Baker,  85  Barb. 
105;  118;  8.  C.  14  Abb.  Pr.  19,  82;  State  v. 
EUdngton,  80  N.  J.  L.  885.  Mandamus  cannot 
issue  to  an  officer  if,  pending  the  suit,  he  has 
resigned  his  office  (Secretary  v.  McGarrahan, 
9  Wall.  298  [76  U.  S.  bk.  19,  L.  ed.  5791; 
United  States  v.  BoutweU,  17  Wall.  604  [84  U.8. 
bk.  21,  L.  ed.  7211;  State  v.  Elkington,  supra; 
State*.  Guthrie,  19  Rep.  (Neb.)  246;  Mason  v. 
School  Diet.  No.  U.20  Vt.  487);  If  his  authority 
to  act  has  been  taken  away  by  a  repeal  of  the 
law  (MiUer's  Case,  1  W.  BI.  451,  more  fully 
reported  under  the  name  of  Rex  v.  Justices  of 
London,  8  Burr.  1456;  Commonwealth  v.  Hamp- 
den, 6  Pick.  501),  or  has  expired  by  limitation 
of  law  (FBiiam*  v.  Lincoln  Co.  85  Me.  845; 
State  v.  Waterman,  5  Nev.  828);  if  it  will  ex- 
pire before  the  act  sought  to  be  enforced  can 
be  performed  (King  v.  Commissioners,  1  Ld. 
Raym.  1479;  Woodbury  v.  County  Comrs.  of 
Piscataquis,  40  Me.  804);  if  the  act  has  in  the 
meanwhile  been  done(8tate  v.  Schofield,  41  Mo. 
88);  or  to  restore  to  office  one  who  before  final 
judgment  has  become  disqualified  to  hold  it 
(Weber  v.  Zimmerman,  28  Md.  46).  And  gen- 
erally the  petition  must  be  dismissed  if,  at  any 
time  before  the  writ  is  granted,  it  appears  that 
the  plaintiff  is  not  entitled  to  it.  People  v.  Batch- 
ellor,  58  N.  Y.  128. 

Judgment  nunc  pro  tunc  cannot  be  rendered ; 
the  nature  of  the  proceeding  forbids  it.  The 
only  judgment  which  can  be  rendered  for  the 
plaintiffs  is  that  the  writ  issue  commanding  the 
defendants  personally  to  assess  the  tax.  Judg- 
ments of  this  kind,  requiring  for  their  execu- 
tion the  personal  action  of  a  defendant,  stand 
on  widely  different  grounds  in  this  respect 
from  those  to  the  effective  operation  of  which 
no  such  action  is  necessary,  and  which  may  be 
performed  by  his  administrator,  or  satisfied  out 
of  his  estate.  Judgments  of  the  latter  char- 
acter may  in  proper  cases  be  rendered,  after  a 
party's  death,  as  of  a  term  of  the  court  when 
he  was  living.  BlaisdeU  v. Harris,  52  N.H.  191 ; 
Freeman  v.  Tranah,  12  C.  B.  406.  Obviously 
in  mandamus  such  a  judgment  cannot  be  ef- 
fectively rendered  against  a  dead  defendant. 
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With  no  more  reason  can  it  be  lawfully  ren- 
dered against  a  defendant  to  compel  official  ac- 
tion after  the  expiration  of  his  official  life. 
Commonwealth  v. Hampden,  6  Pick.  501,  was  an 
application  for  mandamus  to  the  commissioners 
of  highways.  While  it  was  pending,  the  Act 
creating  the  office  was  repealed.  In  reply  to  a 
suggestion  that  the  writ  might  be  awarded 
nunc  pro  tunc,  Parker,  Ch.  J.,  says:  "The  cases 
in  which  this  discretionary  power  has  been  ex- 
ercised were  wholly  dissimilar  to  this,  and  we 
do  not  feel  authorized  to  extend  the  principle 
further  than  it  has  heretofore  been  applied. 
*  *  *  We  should,  by  so  doing,  give  power 
and  jurisdiction,  by  a  Action,  to  a  tribunal 
which  had,  by  the  Act  of  the  Legislature, 
ceased  to  exist,  and  this  would  be  legislative 
power  which  we  are  not  authorized  to  assume." 
If  the  board  of  censors  in  Gage  v.  New  Hamp- 
shire Eclectic  Med.  Soc.  68  N.  H.  92,  had,  pend- 
ing the  litigation,  come  to  an  end  by  limitation 
or  a  repeal  of  the  statute  creating  it,  the  court 
could  not,  without  a  usurpation  of  legislative 
power,  have  prolonged  its  existence,  or  have 
required  the  persons  formerly  composing  it  to 
give  the  plaintiff  a  trial,  and  adjudge  whether 
'  he  was  or  was  not  entitled  to  a  license.  The 
way  in  which  an  officer's  authority  is  terminat- 
ed— whether  by  expiration  of  his  term  of  of- 
fice, by  repeal  of  the  statute  creating  it,  by 
other  acts  of  the  law,  by  his  resignation,  re- 
moval, or  death — cannot  be  material.  In  no 
one  of  these  instances  is  the  power  of  official 
action  more  effectively  gone  than  in  another. 
The  court  is  no  more  incapable  of  restoring  it 
by  the  law  of  nature  in  one  case  than  it  is  in 
others  by  the  law  of  the  land. 

The  plaintiffs  have  no  right  to  have  the  as- 
sessment made.  It  is  not  the  plaintiffs'  consti- 
tutional right  to  equal  taxation,  but  their  stat- 
utory right  to  the  assessment  of  the  particular 
tax  on  the  Pillsbury  factory,  which  is  in  ques- 
tion. The  plaintiffs  assert,  under  the  statutes, 
a  specific  right  which,  in  the  absence  of  the 
statutes,  confessedly  does  not  exist.  The  in- 
equality of  taxation  if  any,  produced  by  them, 
is  immaterial,  except  upon  the  questions  of 
their  construction,  if  that  is  doubtful.  It  is 
also  immaterial,  for  reasons  already  stated,  that 
the  right  existed  during  the  tax  year  of  1884. 
The  question  is  upon  its  existence  now.  The 
Pillsburys  have  rights.  Any  view  of  the  case 
which  leaves  them  out  of  consideration  is  in- 
adequate and  deceptive.  The  plaintiffs'  right 
and  the  Pillsburys'  liability  to  the  assessment 
are  coextensive  and  correlative;  the  former 
cannot  exist  without  the  latter.  If  there  is  no 
provision  of  the  statute  requiring  the  assess- 
ment to  be  made,  it  is  the  Pillsburys'  right  that 
it  shall  not  be  done. 

One  "great  end  for  which  men  entered  into 
society  was  to  secure  their  property."  By  the 
common  law  "that  right  is  preserved  sacred 
and  incommunicable  in  all  instances  where  it 
has  not  been  taken  away  or  abridged  by  some 
public  law,  for  the  good  of  the  whole.  The 
cases  where  this  right  of  property  is  set  aside 
by  positive  law  are  various.  Distresses,  execu- 
tions, forfeitures,  taxes,  etc. ,  are  all  of  this  de- 
scription, wherein  every  man,  by  common  con- 
sent, gives  up  that  right  for  the  sake  of  justice 
and  the  general  good.  By  the  laws  of  England, 
every  invasion  of  private  property,  be  it  ever 
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so  minute,  is  a  trespass.  No  man  can  set  his 
foot  upon  my  ground  without  my  license,  bat 
he  is  liable  to  an  action,  though  the  damage 
be  nothing.  •  *  *  If  he  admits  the  fact,  he 
is  bound  to  show,  by  way  of  justification,  that 
some  positive  law  has  empowered  or  excused 
him."  Lord  Camden  in  Entitle  v.  Carrington, 
19  How.  St  Tr.  1066.  Every  charge  upon 
the  subject  must  be  imposed  by  clear  and  un- 
ambiguous language.  Dwarr.  Stat.  646;  Col 
laday  v.  PiUcington,  12  Mod.  518;  Bottom  r. 
GUI,  1  East,  64;  Rex  v.  Oroke,  Cowp.  28; 
Lofft,  438,  489.  "The  rule  of  law,"  says 
Wilde,  Ch.  J.,  in  Gosling  v.  Veley,  12  Q.  B.  407, 
"  that  no  pecuniary  burden  can  be  imposed 
upon  the  subjects  of  this  country,  by  whatever 
name  it  may  be  called,  whether  tax  rate  or 
toll,  except  upon  clear  and  distinct  legal  au- 
thority established  by  those  who  seek  to  im- 
pose the  burden,  has  been  so  often  the  sub- 
ject of  legal  decision  that  it  may  be  deemed  a 
legal  axiom,  and  requires  no  authority  to  be 
cited  in  support  of  it."  "The  law  of  England 
is  most  careful  to  protect  the  subject  from  the 
imposition  of  any  tax  except  it  be  founded 
upon  and  supported  by  clear  and  distinct  law- 
ful authority.''  Gosling  v.  Veley,  4  H.  L.  Cat 
726,  727,  781.  If  the  government  seeking  to 
recover  the  tax  cannot  bring  the  subject  within 
the  letter  of  the  law,  the  subject  is  free,  how- 
ever clearly  within  the  spirit  of  the  law  the 
case  may  appear  to  be.  Partington  v.  Atty- 
Gen.  L.  R.  4  H.  L.  122.  The  doctrine  that 
a  person's  property  cannot  be  taken  to  satisfy 
either  his  debts  to  individuals  or  his  obliga- 
tions to  the  public,  or  for  any  other  purpose, 
except  in  conformity  with  the  provisions  of 
law  authorizing  it  to  be  taken,  has  never,  it  is 
believed,  been  departed  from  by  the  courts  of 
any  jurisdiction  where  the  common  law  pre- 
vails. The  cases  are  numerous  in  which  levies 
of  executions  upon  the  property  of  a  debtor  have 
been  held  invalid  by  reason  of  a  noncompli- 
ance with  particular  provisions  of  the  statutes. 
Mead  v.  Harvey,  2  N.  H.  495,  497;  Libbey  v. 
Copp,  8  N.  H.  45;  Simpson  v.  Cos,  Id.  85,  87. 
89;  Woodward  v.  Gates,  4  N.  H.  548;  iMrv. 
Johnson,  5  N.  H.  520;  CoggsweU  v.  Mason.  9  N. 
H.  48,  50;  WhUtierv.  Varney,  10  N.  H.  291, 
295,  296;  Rangeley  v.  Goodwin,  18  N.  H.  217; 
Avery  v.  Bowman,  89  N.  H.  893;  Welch  v.  0»- 
pee  V.  T.  C.  S.  Bank,  58  N.  H.  147;  Saunders 
v.  Bank,  61  N.  H.  81. 

By  Gen.  Laws,  chaps.  287,  288,  all  real  es- 
tate except  the  homestead  right  is  declared 
liable  for  the  payment  of  the  owner's  debts. 
But  if  a  debtor  s  land  happens  to  be  so  situated 
that  a  levy  of  an  execution  cannot  be  made  upon 
it  in  the  mode  pointed  out  by  the  statute,  bis 
creditors  cannot  take  it.  Russell  v.  Byer,  40 
N.  H.  178.  "No  doctrine"  says  Bell,  Ch.  J.. 
(pp.  188,  184),  "  has  received  more  universal 
assent  than  that,  in  disposing  of  a  debtor's 
land  by  compulsory  proceedings,  under  a  stat- 
ute, for  the  payment  of  his  debts,  the  course  is 
to  be  strictly  followed.  A  failure  to  comply 
with  any  of  the  substantial  requirements  of 
the  statute  renders  the  proceedings  void,  and 
leaves  his  title  to  the  land  unaffected.  *  *  * 
If  proceedings  of  this  essential  character 
cannot  be  had  in  conformity  to  the  statute  ia 
reference  to  lands  situated  in  nnincorporated 
or  uninhabited  places,  *  *  *  the  authority. 
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under  the  statute,  to  sell  a  debtor's  right  of 
redemption  does  not  extend  to  lands  so  sit- 
uated. Upon  a  motion  for  a  rehearing,  this 
doctrine  was  affirmed.  Russell  v.  Dyer,  48  N. 
H.  896.  The  court  there  says  (p.  401)  that, 
while  it  was  the  avowed  object  of  the  statute 
to  make  all  a  debtor's  property,  except  specific 
exemptions,  liable  for  the  payment  of  his  debts, 
"the  creditor  who  would  make  it  available  for 
his  benefit  must  in  every  instance  show  an 
exact  compliance  with  the  provisions  of  the 
statute  as  to  the  mode  of  the  set-off.  No  dis- 
cretion was  left  to  the  creditor  or  officer,  or 
to  the  court,  as  to  the  way  in  which  the 
debtor's  lands  were  to  be  subjected  to  the  pay- 
ment of  his  debts.  The  statute  provisions 
must  be  explicitly  followed.  *  *  *  Where  a 
statute  makes  any  part  of  a  man's  property 
liable  for  the  payment  of  his  debts,  it  also  pro- 
vides a  way  in  which  it  may  be  taken  and 
sold;  and  unless  all  the  provisions  of  the  stat- 
ute are  followed,  the  benefits  to  be  derived 
from  the  statute  cannot  be  gained.  And  if  a 
statute  of  this  kind  fails  to  provide  a  way  in 
which  any  right  or  property  may  be  sold,  then 
there  is  no  provision  for  its  sale  at  all."  In 
Lebanon  v.  Oriffln,  45  N.  H.  563,  the  court 
says:  "We  regard  the  decision  in  Russell  v. 
Dyer  as  settling  the  question  that,  where  a 
party  relies  upon  the  provisions  of  the  statute 
on  which  his  claim  or  right  depends*  he  must 
show  a  compliance  with  the  terms  and  condi- 
tions of  the  statute.  It  is  not  enough  that  he 
shows  he  did  all  that  was  in  his  power  to  com- 
plywith  them." 

The  cases  in  which  the  doctrine  has  been 
applied  to  the  assessment  and  collection  of 
taxes  are  much  more  numerous.  A  few  of 
those  decided  in  other  jurisdictions  are  col- 
lected in  Cooley,  Tax.  209,  257,  258,  290,  296, 
826,  354,  and  in  Cooley,  Const.  Lim.  4th  ed. 
648-649.  In  all  without,  it  is  believed,  an  ex- 
ception, it  is  held  essential  to  the  validity  of 
an  assessment  that  every  material  requisite  of 
the  statutes  be  complied  with.  "Taxation  for 
public  purposes  is  a  conceded  power  of  gov- 
ernment, but  it  must  be  enforced  strictly  ac- 
cording to  law,  or  it  becomes  the  most  obnox- 
ious means  of  confiscation."  Church,  Ch,  J., 
in  National  Bank  v.  Elmira,  58  N.  Y.  59. 

The  doctrine  has  always,  from  the  earliest 
period,  been  rigorously  maintained  by  this 
court.   The  cases  are  cited  below.* 

If  in  some  of  them  it  has  been  misapplied, 


their  authority  for  the  present  purpose  is  not 
weakened.  Its  continued  maintenance  is  of 
infinitely  more  importance  than  that  the  plain- 
tiffs be  reimbursed  whatever  they  may  have 
paid  beyond  their  just  share  of  the  public  ex- 
pense in  North  wood.  Manchester  Mills  v. 
Manchester,  58  N.  H.  89. 

In  Pike  v.  Hanson,  9  N.  H.  491,  it  was  held 
that  where  the  statute  required  the  selectmen, 
before  entering  upon  their  duties  as  assessors, 
to  take  and  subscribe  an  oath  to  make  a  just 
and  true  appraisement  of  all  ratable  estate,  an 
assessment  made  by  them  without  taking  the 
oath  was  void.  The  court  says:  "This  provi- 
sion of  the  statute  cannot  be  deemed  merely 
directory.  It  was  designed  for  the  protection 
and  security  of  the  citizen,  whose  rights  are 
in  some  degree  in  the  discretion  of  the  asses- 
sors. The  Legislature  intended,  by  the  spe- 
cial oath  thus  required  formally  to  be  taken 
and  subscribed  by  the  assessors,  to  guard  as 
far  as  possible  against  all  abuse  of  this  discre- 
tion; and  we  cannot  dispense  with  so  impor- 
tant a  requisition."  Selectmen  cannot  adopt 
an  appraisal  made  at  their  request  by  another, 
"because  the  law  intends  that  they  should  ex- 
ercise their  own  judgment."  Hayes  v.  Hanson, 
12  N.  H.  289.  "If  unauthorized  persons  unite 
with  them  in  making  the  appraisal,  their  as- 
sessment is  void."  Perkins  v.  Langmaid,  84 
N.  H.  816,  826,  827;  S.  G.  86  N.  H.  502,  507, 
508.  The  assessment  of  a  tax  larger,  by  the 
smallest  sum,  than  is  authorized  by  the  stat- 
ute, is  fatal  to  its  validity.  Wells  v.  Burbank, 
17  N.  H.  894,  412.  See  Laws  1871,  chap.  9. 
§  1;  Gen.  Laws,  chap.  57,  6  4;  Taft  v.  Barrett, 
58  N.  H.  450.  In  Lisbon  v.  Bath,  21  N.  H. 
325,  326,  the  court  says:  "The  power  of  taxa- 
tion is  one  of  the  highest  elements  of  sove- 
reignty. It  cannot  be  enforced  upon  the  citi- 
zen, unless  by  clear  and  distinct  provisions  of 
law.  *  *  *  Hence,  whenever  money  is  to  be 
raised  by  taxation,  the  specific  purpose  for 
which  it  is  required  must  not  only  be  inserted 
in  a  legal  warrant,  but,  must  be  voted  at  a  legal 
meeting  of  the  town,  and  be  assessed  and  col- 
lected in  a  legal  way."  In  Weeks  v.  Waldron, 
64  N.  H.  149,  2  New  Eng.  Rep.  852,  decided 
at  the  last  term,  it  was  held  that  a  tax  sale  of 
nonresident  land  is  invalid  if  the  number  of 
acres  in  the  taxed  parcel  is  not  inserted  in  the 
collector's  list,  as  required  by  Gen.  Laws,  chap. 
59,  $$  1,  2.  The  court  says:  "Whether  there 
was  any  sufficient  reason,  in  our  opinion,  for 


•Harris  v.Wlllard,  Smith  (N.  H.),  83,  66:  Brown  v. 
Smith.  1  N.  H.  36;  Johnston  v.  Wilson,  2  N.  H.  208; 
Haverhill  &  F.  I.  Manufactory  v.  Barron,  3  N.  H.  36; 
Brown  v.  Dinsmoor,  Id.  103 ;  Tidd  v.  Smith,  Id.  178; 
Gove  v.  Lovering.  Id.  298;  Waldron  v.  Tuttle,  Id. 
34£h  Eastman  v.  Little,  6  N.  H.  290;  Cardigan  v.  Page, 
6  N.  H.  182:  Nelson  v.  Pierce,  Id.  194;  Cambridge  v. 
Chandler,  Id.  271;  Brewster  v.  Hyde,  7  N.  H.  206; 
Cloutman  v.  Pike.  Id.  209;  Walker  v.  Cochran,  8  N. 
H.  168;  Gibson  v.  Bailey,  9  N.  H.  168:  Smith  v.  Burley, 
Id.  423;  Pike  v.  Hanson,  Id.  491;  Cavls  v.  Robertson, 
Id.  824;  Brewster  v.  Hough.  10  N.  H.  138;  Pickering 
t.  Pickering,  11  N.  H.  141;  Hayes  v.  Hanson,  12  N.  H. 
284;  Blake  v.  Sturtevant,  Id.  667;  Bellows  v.  Parsons, 
13  N.  H.  266;  Henryy.  Sargeant,  Id.  321;  Homer  v. 
Ciller,  14  N.  H.  86;  Wells  v.  Burbank,  17  N.  H.  893; 
8ml th  v.  Messer,  Id.  420;  Bean  v.  Thompson.  19  N.  H. 
290:  Grafton  Bank  v.  Kimball.  20  N.  H.  107;  Lisbon 
v.  Bath.  21  N.  H.  319;  Alnsworth  v.  Dean,  Id.  400;  Os- 
good v.  Blake,  Id.  560;  Chase  v.  Sparhawk,  22  N.  H. 
134;  Osgood  v.Clark.  28  N.  H.  807;  Rice  v.Wads- 
worth.i7  N.  H.  104;  Gordon  v.  Clifford,  28  N.  H.  402; 
Gordon  v.Rundlett,  Id.  496;  Lyford  v.  Dunn,  32  N. 

N.  H. 


i  v.  Langmaid.  34  N.  H.  315;  Perkins 
v.Lanvmaki,  H.  sol;  ih\.\i*  v.  Handy,  :«7  x.  BL 
69:  Pierce  v.  Richardson,  Id.  3lW;  Clark  v.  Bragdon, 
Id. 662;  Lamprey  v. Unitholder, 40  N.  H.  522:  Copp  v. 
Whipple,  41  «.  H.  27:>;  Rogers  V.  Bowoll .  42  N.  H.  102; 
Lt'favour  v.  Hiirtleft,  Id.  555:  Niiplnin  Hay.  Hunk  v. 
Niwlniu,  Ij  X.  H.  389;  PI  tub  burg  K.  K.  v.  Prescoil,  47 
N-  H  Wells  v.  Jm-kmu!  r.Mfg.Co.  Id. 335;  Jaqofth 
v.  Putney.  48  N.  H.  139:  Fletcher  v.  Drow.  Id.  1*0: 
Wfclla  v.Jackson  I.  Mfg.  Go.  Ul.  4sU:  Rockingham 
Ten  C.-iU  Suv.  Ilu.uk.  v.  Portsmouth.  52  N.  H.  17; 
Cflhoon  v.  Coe,  Id.  51H;  Pickering  v.  Coleman,  53  N. 
H  424;  Bailey  v.  Aukernian,  54  N.  II.  527;  Unljens  v. 
Holmes,  Id,  660;  Bowles  v.  ('lough, 66 N.  EL 899;  PbuJ 
v.  Llnswut,  58  N,  II.  34":  Thompson  v.Uerrlsh.  57 
N-  H.  W>;  Cahoou  v.  Cop,  Id.  55B;  Toft  v.  Barrett,  58 
N-  II.  447;  Sawyer  v.Gleuson.  59  N.  H.  140:  Buitrlck 
v.  Nashua  &  8.  L  Co.  id.  302;  Parley  v. Stanley,  Ed. 

687;  Week  a  v.  (iilmantiin,  (50  N.  H.  500:  Thompson  v. 
Bin.  Id,  582;  French  v.  Spaiildlng.dl  N.  H.3P5;  Mowry 
v.  Bltmdln.  64  N.  H.  3, 2  New  Eng.  Rep.  551:  Burpee 
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the  Legislature  to  make  this  provision,  is  of  no 
importance.  *  *  *  The  language  of  the  stat- 
ute is  plain,  and  the  legislative  will  as  ex- 
pressed cannot  he  disregarded.  When  the 
requirements  of  a  constitutional  statute  are 
plain  and  positive,  courts  are  not  called  upon 
to  give  reasons  why  it  was  enacted.  It  is 
never  lawful,  in  the  construction  of  statutes, 
to  impute  useless  or  frivolous  conduct  to  the 
Legislature." 

In  Cahoon  v.  Goe,  57  N.  H.  556,  it  was  held, 
upon  the  greatest  consideration,  that  if  in  any 
case  the  provisions  of  the  statute  relating  to  the 
collection  of  a  tax  cannot  be  complied  with, 
the  result  is,  not  that  the  statute  may  be  dis- 
pensed with,  but  that  the  tax  cannot  be  col- 
lected. RuueU  v.  Dyer,  40  N.  H.  178,  48  N. 
H.  896,  was  cited  and  approved.  Stanley,  J., 
says  (p.  570)  that  the  old  maxim  of  the  law, 
that  every  statute  authority  to  divert  the  title 
of  one  without  his  consent,  and  transfer  it  to 
another,  must  be  strictly  pursued,  or  the  title 
will  not  pass,  is  "  founded  firmly  upon  princi- 
ples of  equity  and  natural  justice."  Cushing, 
Ch.  J.,  says  (p.  579):  "It  does  not  appear  to 
me  that  a  tax  is  a  debt  of  any  higher  obliga- 
tion than  any  other  honest  debt;  and  I  can  see 
no  reason  why  the  requirements  of  the  statute 
should  not  be  as  rigorously  fulfilled  in  appro- 
priating a  man's  property  to  the  payment  of  a 
tax  as  in  appropriating  it  to  the  payment  of 
a  debt.  There  is  no  principle  which  I  can  find 
in  morals  or  justice,  by  which  the  State  is 
bound  to  any  more  rigorous  observance  of  its 
laws  in  enforcing  the  payment  of  other  honest 
debts  than  in  enforcing  the  payment  of  its 
own  claims."  After  exhaustive  argument  up- 
on a  motion  for  a  rehearing,  Stanley,  J.,  says 
(p.597):  "  When  the  statute  requires  notice  to 
be  given  in  a  particular  way,  before  a  man's 
estate  can  be  declared  forfeited,  unless  that 
notice  is  given,  his  property  is  not  taken  under 
process  warranted  by  law.  It  matters  not 
whether  the  notice  which  the  law  requires  can 
be  given  or  not;  the  law  of  the  land  is  not 
complied  with  unless  it  is  given,  and  if  it  can- 
not be  complied  with,  the  property  cannot  be 
taken.  The  maxim  lex  turn  cogit  adimpom- 
bilia  »  *  *  may  be  applicable  to  this  case; 
but,  as  suggested  by  my  brother  Cushing  in 
the  matter  of  the  collection  of  the  taxes,  the 
impossible  thing,  to  which  the  law  compelled 
no  one,  was  the  collection  of  the  tax  where 
the  provisions  of  the  statute  cannot  be  com- 
plied with." 

The  right  of  every  citizen  that  his  property 
shall  not  be  taken  by  the  State  under  the  name 
of  atax,'exceptln  strict  pursuance  of  author- 
izing statutes,  is  not  only  affirmed  by  the  com- 
mon law,  but  is  secured  to  him  by  the  express 
terms  of  our  Constitution.  The  Bill  of  Rights, 
art.  28,  declares  that  "  no  subsidy,  charge, 
tax,  impost,  or  duty  shall  be  established, fixed, 
laid,  or  levied,  under  any  pretext  whatsoever, 
without  the  consent  of  the  people,  or  their  rep- 
resentatives in  the  Legislature,  or  authority 
derived  from  that  body."  Without  the  author- 
ity of  the  Legislature  a  tax  can  no  more  be 
levied  than  it  can  be  laid.  The  levy  of  a  tax 
is  its  assessment  and  collection.  No  tax  laid 
upon  property  according  to  its  value  can  be 
levied  without  a  valuation  and  assessment.  A 
tax  is  established  and  laid  upon  railroads  by 
858 


Gen.  Laws.  chap.  62,  §  1,  which  provides  that 
"  every  railroad  corporation  in  this  State  not 
exempted  from  taxation  shall  pay  to  the  State 
an  annual  tax  upon  the  actual  value  of  the 
road,"  etc. :  but  if  the  Legislature  had  made  do 
provision,  express  or  implied,  for  its  assess- 
ment and  collection  it  could  not  be  levied.  If, 
under  the  Constitution,  the  duty  of  assessing 
taxes  can  be  imposed  upon  the  court,  and  if,  in 
case  a  tax  were  laid  with  no  express  provision 
for  its  assessment,  it  could  be  presumed  that 
the  Legislature  intended  that  it  should  be  as- 
sessed by  the  court,  there  is  no  room  for  the 
presumption  where  the  Legislature  has  partic- 
ularly prescribed  by  what  officers  and  in  what 
manner  it  shall  be  assessed.   In  fact,  the  Le- 

Sislature  has  never  laid  or  authorized  a  tax  for 
le  levy  of  which  it  has  not  made  full  and  ex- 

{>licit  provision.  The  provisions  of  statute* 
aying  taxes  (Gen.  Laws,  chap.  62,  §§  1, 14; 
chap.  65,  §  1;  Laws  1885,  chap.  64),  or  author- 
izing them  to  be  laid  (Gen.  Laws,  chap.  8S,  §§ 
2,  8;  chap.  87,  §  4),  and  specifying  the  prop 
erty  liable  to  taxation  (Gen.  Laws,  chap.  SSj, 
are  no  more  imperative  than  those  of  chaps. 54- 
57,  declaring  when,  how,  and  by  whom  they 
.shall  be  assessed.  The  whole  matter  of  taxa- 
tion rests  in  the  control  of  the  Legislature,  sub- 
ject to  the  restraints  of  the  Constitution.  It  is 
as  supreme  within  its  province  as  the  Parlia- 
ment of  England.  It  can  impose  taxes,  and 
require  them  to  be  assessed  and  collected,  un- 
der whatever  limitations  and  conditions  it  mar 
deem  proper.  It  is  competent  for  it  to  declare 
that  they  shall  be  assessed  by  certain  officers, 
and  by  no  others,  within  a  time  limited  and 
not  afterwards,  in  a  prescribed  manner  and  not 
otherwise.  Whenever  it  has  proclaimed  the 
legislative  will  in  these  particulars,  the  taking 
of  a  man's  property  under  the  guise  of  a  tax 
assessed  by  any  other  officers,  at  any  other 
time,  or  in  any  other  manner,  is  not  taxation, 
but  robbery,  and  none  the  less  so,  if  it  be  done 
under  the  sanction  of  the  court.  It  is  no  jus- 
tification that  the  money  taken  is  paid  into  the 
public  treasury,  and  applied  to  govermental 
purposes;  that  no  more  is  taken  than  his  just 
share  of  the  public  expense;  and  that,  if  not 
taken,  his  neighbors  would  be  compelled  to  pay 
more  than  their  due  share  of  the  common  bur- 
den. AH  general  laws  may  sometimes  work 
injustice.  If  they  do,  it  affords  the  Legisla- 
ture a  good  reason  for  amending  them,  bat 
none  to  anybody  for  violating  or  ignoring 
them.  Iu  a  government  by  law,  the  adminis- 
tration of  abstract  justice  contrary  to  law  is 
the  most  mischievous  of  all  wrong. 

The  Legislature  has  declared  that  the  select- 
men, being  first  sworn  to  the  faithful  and  im- 
partial discharge  of  their  duties  (Gen.  Laws, 
chap.  41,  §§  1,  2),  shall  annually  in  April  take 
an  invoice  of  all  the  polls  and  estate  liable  to 
be  taxed  on  the  first  day  of  that  month  (Gen. 
Laws,  chap.  55,  §  1);  shall  appraise  all  taxa- 
ble property  at  its  full  and  true  value  in  money 
(Gen.  Laws,  chap.  56,  §  1);  and,  upon  the  in- 
voice so  made,  assess  the  taxes  for  that  year 
(Gen.  Laws,  chap.  57,  §§  1,  8).  Except  in 
cases  not  here  material,  it  has  not  authorized 
an  assessment  of  taxes  by  any  other  persona, 
or  in  any  other  manner.  If  the  adoption,  by 
the  selectmen,  of  an  appraisal  made  by  others 
under  their  direction,  or  a  participation  of  otk- 
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«re  with  them  in  making  the  appraisal,  viti- 
ates their  assessment,  it  cannot  be  any  the  less 
void  if  both  it  and  the  appraisal  are  wholly 
made  by  strangers  to  the  office.  By  the  stat- 
ute and  the  Constitution,  the  right  of  every 
taxpayer  that  his  property  shall  be  subjected 
to  no  tax  which  is  not  assessed  by  the  select- 
men upon  an  appraisal  made  by  them  while  in 
office,  and  under  the  sanction  of  their  official 
oath,  is  as  firmly  secured  to  him  as  his  right 
that  no  more  than  his  proportional  part  of  the 
public  expense  shall  in  any  case  be  required  of 
him.  If  for  any  reason  his  property  cannot 
be  so  appraised,  it  cannot  be  taxed.  The  body 
charged  by  law  with  the  power  and  duty  of 
appraising  the  Pillsburys'  shoe  factory,  and 
assessing  upon  it  the  tax  of  1884,  ceased  to  ex- 
ist on  the  31st  day  of  March,  1885.  No  tribu- 
nal authorized  lo  make  the  assessment  is  in  ex- 
istence. If  justice  requires  that  it  should  now 
be  made,  the  remedy  is  with  the  Legislature. 
Heine  v.  Levee  Comrs.  19  Wall.  661  [86  U.  8. 
bk.  22,  L.  ed.  226];  Berkley  v.  Levee  Comrs. 
28  U.  8.  258  [Bk.  28,  L.  ed.  8931;  Thompson 
v.  Allen  Counts.  115  U.  8.  555,  560  [Bk.  29,  L. 
ed.  474,  475];  Overing  v.  Foote,  65  N.  Y.  264. 

It  is  the  legal  right  of  the  Pillsbury  Bros, 
that  their  property  in  Northwood  be  appraised 
and  assessed  for  the  taxes  of  any  year  by  the 
selectmen  of  Northwood  who  hold  the  office 
during  that  tax  year,  and  while  they  hold  it. 
The  lapse  of  time  which  has  rendered  such  an 
appraisal  and  assessment  for  the  tax  of  1884 
impossible  has  not  destroyed  their  right,  but 
their  liability  and  the  plaintiffs'  right  to  the 
assessment  which  resulted  from  that  liability. 
An  assessment  in  1886  of  their  tax  for  1884,  by 
the  defendants,  either  voluntarily  or  under  the 
direction  of  the  court,  would  be  as  much  a 
violation  of  their  rights  as  would  be  an  assess- 
ment, by  the  selectmen  of  1886,  of  double  their 

iust  proportion  of  the  taxes  for  that  year.  It 
I  no  answer  that,  by  the  unlawful  assessment, 
they  are  required  to  pay  only  what,  upon  prin- 
ciples of  equity,  they  ought  to  pay,  and  would 
have  been  compelled  to  pay  if  the  tax  of  1884 
had  been'  seasonably  assessed.  Joyner  v. 
School  Diet.  No.  S,  8  Cush.  587,  572;  Clark  v. 
Norton,  49  N.  Y.  248,  248;  Cavis  v.  Robertson, 
2  N.  H.  524,  531;  Grafton  Bank  v.  Kimball,  20 
S.  H.  107,  118. 

The  taxpayer's  right  that  his  neighbors  shall 
contribute  their  just  proportion  to  defray  the 
public  expense  is  no  more  sacred  than  that  of 
a  creditor  to  have  his  debtor's  property  ap- 
plied in  satisfaction  of  the  debt.  In  neither 
case  is  the  right  absolute.  It  is  qualified  by 
the  condition  that  it  can  be  enforced  in  con- 
formity with  the  provisions  of  the  statutes.  If 
it  cannot  be  so  enforced,  the  right  does  not 
exist. 

Metealf  v.  GOmore,  59  N.  H.  417;  Peaslee  v. 
Dudley,  68  N.  H.  220;  Walker  v.  Walker,  68 
If.  H.  321,  1  New  Eng.  Rep.  250;  and  Owen 
v.  Wetton,  63  N.  H.  599,  2  New  Eng.  Rep.  717, 


are  not  relevant.  The  questions  in  those  cases 
related  merely  to  a  remedy  and  procedure,  and 
it  was  comparatively  unimportant  how  they 
were  decided.  Here  the  question  Is  one  of 
right. 

These  considerations  dispose  of  the  question 
before  the  court.  The  petition — no  amend- 
ment being  asked  for — should  be  dismissed 
on  both  grounds:  (1)  because  the  defendants 
have  no  power  to  assess  the  tax;  and  (2)  be- 
cause the  plaintiffs  have  no  right  to  the  assess- 
ment. They  show  also  that  the  result  would 
be  the  same  if  the  petition  were  amended  by 
making  the  present  selectmen  of  Northwood 
or  the  Pillsburys  defendants,  although  as 
against  them  no  judgment  can  now  be  pro- 
nounced. 

Mandamus  is  a  discretionary  writ.  It  is  not 
awarded  in  every  case  where  it  is  the  appro- 
priate remedy,  and  the  applicant's  right  un- 
doubted. High.  Ex.  Leg.  Rem.  §  9.  Here  the 
plaintiffs'  pecuniary  injury  is  trifling, — so  small 
that  the  maxim  de  minimi*  non  curat  lex  may 
well  be  applied.  Manchester  Mills  v.  Manches- 
ter, 58  N.  H.  89.  The  selectmen's  conceded 
want  of  power  voluntarily  to  correct  assess- 
ment errors  after  the  lapse  of  the  tax  year  has 
existed  for  more  than  one  hundred  years.  The 
evil,  if  it  be  one,  is  easily  curable  by  the  Le- 
gislature, and  is  especially  fit  for  its  considera- 
tion. It  cannot  be  denied  that  the  authority 
of  the  court  to  correct  it  is  at  least  doubtful. 
For  these  reasons,  if  there  were  no  other,  a 
wise  judicial  discretion  requires  that  the  peti- 
tion should  be  dismissed. 

It  is  essential  to  a  free  government  that  its 
executive,  legislative,  and  judicial  powers  be 
kept  as  separate  from  and  independent  of  each 
other  as  the  nature  of  government  will  ad- 
mit. Bill  of  Rights,  art.  87.  The  judiciary 
has  never  hesitated  to  exert  its  authority  to 
keep  the  legislative  department  within  its  prov- 
ince. It  controls  both  that  and  the  executive 
branch  so  far  as  to  keep  them  from  exceeding 
their  constitutional  powers.  The  court  is  the 
final  arbiter  of  all  controverted  legal  questions. 
Neither  the  Legislature  nor  the  Executive  can 
revise  its  action  or  reverse  its  judgments.  It  is 
supreme.  If  it  condemns  without  notice,  ad- 
judges without  hearing,  denies  justice,  or — 
what  is  equivalent— administers  that  which  it 
is  pleased  to  call  justice  in  defiance  of  the  le- 
gislative will,  the  people  have  no  remedy  except 
by  impeachment  and  removal,  or  by  revolu- 
tion. It  ought  therefore,  while  it  is  vigilant  to 
restrain  usurpations  of  the  law  making  and 
law-executing  branches  of  government,  to  be 
especially  watchful  that  it  does  not  itself  tres- 
pass upon  the  domain  of  either.  It  is  wiser  to 
refer  the  correction  of  the  occasional  mischiefs 
incidental  to  all  general  laws  to  the  Legisla- 
ture, which  is  always  at  hand,  than  to  assume 
the  exercise  of  a  questionable  jurisdiction. 

Bingham,  J.,  concurred  in  this  opinion. 


Note. — Statutory  system. 

A  power  to  "assess  and  collect  taxes"  implies  the 
power  to  enforoe  the  collection  by  means  of  the 
statutory  remedies.  State  v.  Columbia,  6  Rich. 
N.  8.  1;  Raynsford  v.  Phelps,  48  Mich.  847;  Crapo  y. 
Stetson.  8  Met  883:  Shaw  v.  Peokett,  26  Vt.  482;  Cam- 
den v.  Allen,  20  N.  J.  L.  399;  Packard  v.  Tisdale.  50 
Me.  878;  Carondelet  v.  Plcot,  88Mo.  126. 

».  H.  N.  E.  K.,  V.  IV.  87 


Government  cannot  wait  on  slow  and  tedious  pro- 
cesses for  the  collection  of  its  revenue:  and  hence 
the  adoption  of  rules,  statutory  and  otherwise, 
whioh  have  established  a  separate  and  peculiar  sys- 
tem for  the  assessment  and  collection  of  taxes  and 
for  testing  the  legality  of  the  assessment.  Jones  v. 
Randle,  68  Ala.  280;  Alabama  G.  L.  Ins.  Co.  v.  Lott, 
64  Ala.  499;  Mayor  v.  Baldwin,  67  Ala.  61;  Ely  ton  Land 
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J  use- 


Co.  v.  Ayres,  62  Ala.  418;  National  C.  Bank.  v.  Mobile, 
Id.  284Tunderhill  v.  Calhoun,  68  Ala.  216. 
Town  taxes. 

In  New  Hampshire  selectmen  alone  may  assess 
taxes  If  no  assessors  are  elected.  Scammon  v.  Scam- 
mon,  28  N.  H.  429.  Forgood  cause  shown  they  may 
abate  any  tax  assessed%y  them  or  their  predeces- 
sors- Bdes  v.  Boardman,  68  N.  H.  680.  Neither  the 
collector  of  taxes  nor  the  town  can  maintain  suit  to 
enforce  the  payment  of  taxes;  and  if  a  town  is 
summoned  as  trustee  of  an  individual,  it  cannot  set 
off  the  taxes  assessed  against  such  individual 
against  the  amount  due  from  the  town  to  him. 
Hibbard  v.  Clark,  66  N.  H.  166.  The  court  has  no 
jurisdiction  to  restrain  a  town  or  the  collector 
from  the  collection  of  a  tax  illegally  assessed,  as 
the  party  has  a  plain  remedy  at  law.  Brown  v.  Con- 
oord.  66  N.  H.  876:  Rockingham  Sav.  Bank  v. 
Portsmouth,  52  N.  H.  17. 

Mandatory  provision*  in  statute. 

Those  provisions  in  tax  laws,  a  departure  from 
which  would  be  prejudicial  to  the  owner  of  prop- 
erty taxed,  cannot  be  held  to  be  merely  directory. 
Wiley  v.  Flournoy,  80  Ark.  612;  Mayhew  v.  Davis, 

4  M'Lean,  218:  Clark  v.  Crane,  6  Mioh.  161;  Hoyt  v. 
East  Saginaw,  19  Mich.  89;  Houghton  Co.  v.  Audi- 
tor-General, 41  Mich.  81;  People  v.  Sohermerhorn, 
19  Barb.  558.  As  a  general  rule  statutory  provisions 
regulating  the  assessment  and  levy  of  taxes  are 
mandatory  when  their  object  is  the  protection  of 
the  taxpayer  against  spoliation  or  excessive  taxa- 
tion: and  only  regulations  intended  to  promote  dis- 
patch, method,  system,  and  uniformity  in  modes  of 
proceeding  are  directory.  French  v.  Edwards,  18 
Wall.  606  (80  U.  8.  bk.  20,  X.  ed.  702);  Clark  v.  Crane, 

5  Mich.  151;  Sibley  v.  Smith,  2  Mich.  486.  Equality 
in  burden  is  the  principle  of  the  Constitution;  and 
there  can  be  no  rule  which  exempts  some  property, 
and  casts  the  burden  of  the  government  support 
upon  the  rest.  Fields  v.  Highland  Co.  86  Ohio  St. 
481;  Exch.  Bank  of  Columbus  v.  Hines,  8  Ohio  St.  48. 
Provisions  must  be  regarded  as  mandatory  where 
there  are  no  circumstances  which  go  to  excuse  their 
nonobservance,  or  to  render  them  impeachable;  and 
where  the  statute  requires  the  performance  of  an 
act  for  the  sake  of  justice  or  the  public  good,  "may" 
is  the  same  as  "shall,"  and  imposes  a  positive  and  ab- 
solute duty.  People  v.  Buffalo  Co.  4  Neb.  160.  See 
Morrill  v.  Taylor,  6  Neb.  248;  Supervisors  v.  Peo- 
ple. 7  Hill,  611. 

The  right  conferred  on  subordinate  bodies  must 
be  strictly  construed  and  closely  pursued;  and  there 
must  be  a  rigid  adherence  to  the  directions  and 
forms  of  the  statute,  especially  when  these  are  in- 
tended for  the  protection  and  benefit  of  the  owner 
of  the  property.  Rniper  v.  Louisville,  7  Bush  (Ky.), 
699;  Lyon  v.  Hunt,  11  Ala.  296;  Scales  v.  Alvis,  12  Ala. 
617:  Parker  v.  Burgen,  20  Ala.  261;  Elliot  v.  Eddlns, 
24  Ala.  508;  Milner  v.  Clarke,  61  Ala.  268.  The  Con- 
stitution requires  taxation  to  be  equal  and  uniform 
and  all  property  to  be  taxed;  and  an  order  of  the 
board  in  conflict  with  these  provisions  is  null  and 
void.  Wilson  v.  Sutter  Co.  47  Cal.  91. 

Mandamus, 

Mandamus  is  the  proper  remedy  to  compel  a  levy 


by  municipal  corporations  for  the  payment  of  their 
debts  and  obligations,  or  for  the  payment  of  then- 
bonds  or  coupons.  Commonwealth  v.  Conns,  of 
Allegheny  Co.  87  Pa.  290;  United  States  v.  Labette 
Co.  2  MoCrary.  26;  8.  C.  7  Fed.  Hep.  318:  Rice  v. 
Walker,  44  Iowa,  468:  People  v.  Hayt,  66  N.  Y.flDt 
See  Supervisors  v.  Klein,  51  Miss.  807. 

Its  appropriate  functions  are  the  enforcementof 
duties  to  the  public,  by  officers  and  others  who  ne- 
glect or  refuse  to  perform  such  duties.  Common- 
wealth v.  Comrs.  of  Allegheny  Co.  87  Pa.  280;  Dun- 
ham v.  Chicago,  56  111.  357;  Merritt  v.  Farris.  2!  I1L 
808.  It  is  not  necessary  that  there  be  a  prior  refusal 
to  perform  the  duty,  as  unreasonable  delay  and 
manifest  Intent  to  neglect  to  perform  is  sufficient. 
Cleveland  v.  Board  of  Finance,  88  N.  J.  L  Sfc 
Beech er  v.  Clay  Co.  62  Iowa,  142;  Bartholomew  t. 
Leech,  7  Watts,  472;  Krutz  v/Flsher,  8  Kan.  90;  Mc- 
Mahon  v.  McOraw,  26  Wis.  614;  Preecott  v.  Gooser, 
34  Iowa,  176. 

Mandamus  confers  no  new  or  additional  author- 
ity, but  simply  requires  the  officer  to  diseharj* 
a  legal  duty:  and  is  the  more  appropriate  and 
efficient  remedy  to  compel  the  collectors  of  the 
public  revenue  to  proceed  to  perform  their  duties. 
State  v.  Fyler,  48  Conn.  145;  Oceana  Co.  v.HartTp. 
48  Mich.  810;  State  v.  Scbenoko.  11  Mo.  App.  Hfc 
State  v.  Graoey,  11  Nev.  228;  People  v.  Mayor.  » 
Wend.  396;  State  v.  Wnltworth,  8  Lea.  684. 

Where  a  duty  is  imperatively  required  by  law  to  be 
performed  by  ministerial  officers,— as  the  levying 
of  a  specific  tax.— no  demand  is  necessary  to  lay  the 
foundation  of  an  application  for  the  writ  Colum- 
bia Co.  v.  King.  18  Fla.  451. 

Where  it  is  the  clear  duty  of  the  authorities  to 
levy  a  tax  for  general  purposes,  or  for  the  payment 
of  some  demand,  on  refusal  to  do  so  it  lies  to  com- 
pel performance.  Robinson  v.  Butte  Co.  43  Cal.  88: 
Manor  v.  McCall,  5  Ga.  522:  Allegheny  Sch.  Comis. 
v.  Allegheny  Co.  Comrs.  20  Md.  449;  People  v.  Lan- 
sing, 27  Mich.  181;  Bosnian  v.  Board  of  Polk*.  4t 
Miss.  287;  Morgan  v. Commonwealth,  66 Pa. 486;  Peo- 
ple v.  Columbia  Co.  10  Wend.  863. 

The  law  provides  for  amending  assessment  rolls 
so  as  to  embrace  omitted  property;  and  if  the  tax 
officers  fall  to  do  their  duty  in  this  respect,  they 
may  be  compelled  to  discharge  such  duty  by  man- 
damus. Puget  Sound  Agrlc.  Co.  v.  Pierce  Co.  1 
Wash.  Terr.  159. 

Assessors  may  be  compelled  by  mandamus 
to  insert  in  the  roll,  on  application  of  the  proper 
officer  of  the  State,  property  which  is  taxa- 
ble, but  which  had  been  omitted  from  the  roll  by 
them.  People  v.  Shearer,  80  Cal.  646.  See  Peopk- 
v.  Halsey,  87  N.  Y.  844.  A  Judicial  body  maybe 
compelled  to  undo  a  wrongful  act  by  means  of  this 
writ.    People  v.  Otsego  Co.  61  N.  Y.  407. 

It  may  by  mandamus  be  compelled  to  proceed  and 
determine  the  matter,  but  its  discretion  at  to  the 
manner  in  which  it  is  to  be  determined  is  not  sub- 
ject to  control.  Howland  v.  El  dredge.  48  N.  Y.  45L 

Where  it  is  apparent  that  to  make  a  demo** 
would  be  a  mere  idle  act,  a  demand  Is  not  new* 
sary:  the  law  never  requires  the  performance  oi 
an  idle  or  vain  act.  .  _  , 

United  States  v.  Board  of  Town  Auditors.  8  1^- 
Rep.  478. 
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Mary  E.  LOCKWOOD'B  APPEAL  from 
Probate. 

A  will  provided  aa  follows:  "After 
the  decease  of  my  said  wife,  I  give 
*  •  *  »ii  my  estate  *  *  *  to  the  chil- 
dren of  my  nephew  J,  who  shall  be  liv- 
ing at  the  decease  of  my  said  wife,  if  she 
survive  me;  and  if  she  do  not  survive 
me,  then  to  such  children  of  said  J  as 
shall  be  living  at  my  own  decease;  and 
to  the  children  of  my  niece  M,  who 
shall  be  living  at  the  decease  of  my  said 
wife,  if  my  said  wife  shall  survive  me; 
and  if  my  said  wife  do  not  survive  me. 
then  to  such  children  of  said  M  as  shall 
be  living  at  my  own  decease,  to  be 
equally  divided  between  said  chil- 
dren, to  wit,  of  said  J  and  M ,  and  to 
belong  to  them  and  their  heirs  forever: 
and  by  the  term  'children'  I  mean  and  in- 
tend all  such  children  as  said  J  or  said 
M  now  have,  or  may  hereafter  have, 
either  during  my  own  life  or  during  the 
life  of  my  said  wife.  And  I  further  will 
and  direct  that  if  either  of  said  children 
of  said  J  or  of  said  M  shall  die  before  my 
own  decease,  or  before  the  decease  of  my 
said  wife,  and  leave  lawful  issue,  that 
such  issue  shall  stand  in  place  of  their  de- 
ceased parent,  and  take  the  same  share 
of  my  estate  which  their  deceased  parent, 
if  living  as  aforesaid,  will  be  entitled  to 
by  virtue  hereof."  Held,  that  the  lega- 
tees (children  and  grandchildren  of  J 
and  M),  took  per  stirpes,  and  not  per 
capita. 

(Fairfield  Filed  June,  1887.) 

APPEAL  to  the  Superior  Court  from  a  de- 
cree of  distribution  made  by  the  Court  of 
Probate  for  the  District  of  Westport,  Fairfield 
County,  and  reserved  In  the  Superior  Court 
for  the  consideration  of  the  Supreme  Court  of 
Errors,  by  consent  of  parties.  Reversal  ad- 
tued. 

The  decree  appealed  from  divided  the  prop- 
erty belonging  to  the  estate  of  Joseph  R.  An- 
drews, deceased,  into  three  parts,  to  wit:  One 
part  to  A.  B.  Coley,  son  of  Mary  E.  Coley: 
one  part  to  James  and  Ida  L.  Coley,  minor 
grandchildren  of  Mary  E.  Coley,  representa- 
tives of  James  L.  Coley,  deceased;  and  the 
other  part  to  Mary  E.  Lock  wood,  daughter  of 
James  S.  Andrews, — the  appellant,  Mary  E. 
Lockwood,  claiming  one  half  of  said  estate 
should  be  divided  and  set  out  to  her. 

The  facts  and  questions  presented  are  stated 
in  the  opinion. 

Mmn.  John  Hooker  and  H.  S.  Bar- 
boor,  for  appellant: 

We  claim,  first,  that  the  fair  construction  of 
the  language  of  the  fourth  clause  of  the  will  is 
such  as  to  show  that  the  testator  intended  to 
give  one  half  the  residue  of  his  estate  to  the 
children  of  his  nephew,  and  the  other  half  to 
the  children  of  his  niece,  who  should  be  living 
at  his  wife's  decease,  and  the  issue  of  any  de- 
ceased child;  and  that,  under  the  circum- 
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stances,  Mary  E.  Lockwood  is  entitled  to  half 
of  such  residue.  There  are  two  classes  of  per- 
sons to  share  the  property  equally, — "the 
children  of  James  S.  Andrews  and  the  chil- 
dren of  Mary  E.  Coley."  The  will  does  not 
say,  to  be  divided  among  the  children  of  both, 
as  one  class;  but  equally  between  the  children 
of  the  one  and  the  children  of  the  other;  and, 
as  if  to  prevent  any  possible  misunderstanding 
of  his  intention,  the  testator  adds,  "And  by  the  \ 
term  'children,'  I  mean  and  intend  all  such  chil-  > 
dren  as  said  James  S.  Andrews  or  said  Mary 
E.  Coley  now  have,  or  may  hereafter  have, 
either  during  my  own  life  or  during  the  life  of 
my  said  wife."  His  intention  is  precisely  as 
if  he  had  said,  "To  be  divided  equally  between 
James's  children  and  Mary's  children,"  using 
the  possessive  case,  which  the  word  "of"  ex- 
presses. 

TalcoU  v.  Talcott,  89  Conn.  186;  Bakom  v. 
Haynes,  14  Alien,  204;  HoUrrook  v.  Harrington, 
18  Gray,  102;  Baseett  v.  Granger,  100  Mass. 
848;  HaskeU  v.  Sargent,  118  Mass.  840;  Ferrer 
v.  Pyne,  81  N.  Y.  281;  Vincent  v.  New- 
harm,  88  N.  T.  605;  Gerrish  v.  Hinman,  8 
Oreg.  848;  Alder  v.  BeaU,  11  Gill  &  J.  128; 
Risfts  App.  52  Pa.  268;  Fusel' s  App.  27 
Pa.  55;  Lackland  v.  Downing,  11  B.  Mon.  82; 
Lyon  v.  Victor,  88  Conn.  222;  Hoxton  v.  Griffith, 
18  Gratt.  574. 

The  word  "between"  is  used  in  this  will, 
and  not  "among."  If  a  division  is  to  be  made 
to  more  than  two,  the  word  "between"  is  not 
used  properly,  but  "among"  should  be  used. 
Webster,  ed.  1886,  and  Worcester,  make  this 
distinction.  Webster  says:  "  'Between'  and 
'betwixt'  are  used  in  reference  to  two  things, 
parties,  or  persons;  'among'  and  'amidst'  in 
reference  to  a  greater  number."  Worcester 
says:  "  'Between'  is  used  in  reference  to  two 
things;  'among'  in  reference  to  a  greater  num- 
ber. 

It  is  true  this  distinction  is  not  always  ob- 
served, and  the  words  are  often  used  inappro- 
priately; but  in  a  will  carefully  drawn,  as  this 
is,  we  look  to  the  words  used  for  the  intent. 
In  Webster  v.  Welton,  58  Conn.  185,  the  court 
says:  "The  will  is  drawn  with  technical  nicety, 
indicating  both  care  and  capacity  to  express 
the  precise  intent  of  the  testator  in  apt  terms; 
language  thus  used  should  have  its  natural  and 
legal  meaning." 

If  the  testator  had  said  that  the  property 
should  be  divided  equally  among  all  the  chil- 
dren of  the  nephew  and  niece.  It  could  with 
more  plausibility  be  claimed  that  he  intended 
a  division  per  capita.  But  the  case  of  Ray- 
mond v.  Hillhouse,  45  Conn.  467,  shows  that 
such  a  claim  would  be  untenable. 

In  Heathy.  Bancroft,  49  Conn.  222,  the  court 
says:  "The  direction  of  an  equal  division  has 
been  held  to  be  as  applicable  to  a  per  stirpes  as 
to  &  per  capita  division,"  citing  Raymond  v. 
Hillhouse,  45  Conn.  478,  in  which  the  court  says: 
"Neither  do  the  words,  'to  be  equally  divided 
among  them,'  necessarily  import  a  division  of 
the  property  among  individuals;  for  they  ap- 
ply just  as  readily  and  appropriately  to  a  di- 
vision among  classes." 

There  is  "nothing  in  this  will  inconsistent 
with  the  distribution  of  the  residuum  per  stir- 
pet"  (using  the  language  of  Judge  Loomis  on 
page  478  in  the  case  last  named); 
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language  of  Judge  Carpenter,  in  the  case  of 
Lyon  v.  Acker,  83  Conn.  234,  we  certainly  can 
say  that  no  "contrary  intention  appears. 

But  if  the  language  of  the  will  is  such  as  to 
leave  the  testator's  intention  in  doubt  as  to  the 
mode  of  distribution,  the  court  will  apply  the 
per  stirpes  rule,  which  is  the  rule  of  our  Stat- 
ute of  Distributions. 

Rev.  Prob.  Laws,  1885,  S  200,  p.  515. 

The  language  is,  "Equally  to  the  brothers 
and  sisters  of  the  intestate,  of  the  whole  blood, 
and  those  who  legally  represent  them," — the 
same  as  in  Rev.  1875,  p.  878,  §  8. 

As  to  the  construction  of  this  clause,  see  1 
Swift,  Dig.  top  page  121,  and  Raymond  v.  Hill- 
house,  45  Conn.  474. 

A  long  line  of  decisions  by  our  supreme 
court  has  established  that,  in  cases  of  testa- 
mentary gifts  to  heirs  or  their  representatives, 
if  there  is  doubt  as  to  the  intention  of  the  tes- 
tator in  respect  to  the  division  of  the  property, 
whether  it  is  to  be  per  capita  or  per  stirpes,  the 
Statute  of  Distributions  is  to  govern;  or,  in 
other  words,  "courts  will  apply  the  general 
principles  governing  the  descent  of  estates, 
unless  a  contrary  intention  appears."  Cook  v. 
Cailin,  25  Conn.  888;  Bond's  App.  from  Pro- 
bate, 81  Conn.  183;  Lyon  v.  Acker,  88  Conn. 
222;  Taicott  v.  Talcott,  89  Conn.  186;  Ray- 
mond v.  EiUhouse,  45  Conn.  467;  Heath  v.  Ban- 
croft, 49  Conn.  222;  FisseVs  App.  27  Pa.  55; 
Minter's  App.  40  Pa.  Ill ;  Harris's  Bet.  74  Pa. 
452;  Lowe  v.  Carter,  2  Jones  (N.  OX  Eq.  877; 
Lockhartv.  Lockhart,  8  Jones  (N.  C),  Eq.  205; 
Roper  v.  Roper,  5  Jones  (N.  C),  Eq.  16;  Ham- 
letts  v.  Hamletts,  12  Leigh  (Va.),  350;  OiUiam 
v.  Underwood,  8  Jones  (N.  C),  Eq.  100. 

Meters.  John  H.  Perry,  and  Samuel 
Feaaenden,  for  appellees: 

For  the  purpose  of  determining  the  object 
of  the  testator  s  bounty,  or  quantity  of  interest 
given  by  his  will,  a  court  may  inquire  into 
every  material  fact  relating  to  the  persons  who 
claim  to  be  interested  under  the  will,  and  to 
the  circumstances  of  the  testator,  and  of  his 
family,  and  affairs,  for  the  purpose  of  ena- 
bling the  court  to  determine  the  persons  intend- 
ed by  the  testator,  and  the  quantity  of  inter- 
est given  by  his  will. 

Wig.  Wills,  79,  142,  154,  and  cases  cited, 
155,  161,  note  2;  O'Hara,  Wills,  28,  29;  White 
v.  White,  52  Conn.  519. 

There  is  no  class  of  cases  where  precedents 
have  so  little  weight  as  in  the  construction  of 
wills. 

Redf.  Wills,  428;  Lyon  v.  Acker,  88  Conn. 
225. 

It  was  so  evidently  the  intention  of  the  testa- 
tor to  apply  his  bounty  from  the  starting  point 
of  his  grand  nephews  and  nieces,  and  to  divide 
it  per  capita  between  them,  that,  unless  some 
inflexible  rule  of  law  prevents,  we  are  confi- 
dent that  his  wishes  will  be  carried  out.  As 
we  proceed,  then,  to  consider  the  decisions  ap- 
plicable to  our  case,  it  should  be  borne  in 
mind  that  none  of  the  cases  applying  the  per 
stirpes  rule  were  precisely  similar  to  this,  and 
therefore  furnish  at  the  best  but  arguments 
which  are  simply  more  or  less  irrelevant. 

One  of  the  earliest  cases  is  Gold  v.  Judaon, 
21  Conn.  815.  Testator  gives  the  residue  of 
his  estate  to  the  heirs  of  my  brother  R,  the  heirs 
of  my  sister  N,  the  heirs  of  my  brother  A,  "to 
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be  equally  divided  between  said  heirs,  each  in- 
dividual alluded  to  having  an  equal  portion  of 
the  same. "   It  was  divided  per  capita. 

In  Cook  v.  Catlin,  25  Conn.  887.  testator  con- 
cludes his  will  with,  "The  remainder  I  give  to 
my  heirs."  The  heirs  were  nephews  and 
nieces  and  grand  nephews  and  nieces.  The 
The  property  was  divided  per  stirpes,  following 
the  rule  of  descents;  for  the  will  specified  no 
rule  of  division;  and  under  the  common  law, 
his  heirs,  the  property  being  given  to  them  to 
nomine,  took  by  descent,  and  not  by  purchase- 
In  Bond's  App.  81  Conn.  183,  testator  rives 
the  remainder  "to  my  children  and  their  heirs 
respectively,  to  be  divided  in  equal  shares  be- 
tween them."  There  were  living  four  chil- 
dren, and  the  issue  of  four  deceased  children. 
The  legatees  were  in  unequal  degrees  of  rela- 
tionship,  being  children  and  grandchildren, 
and  no  living  ancestors  were  passed  over  by 
the  will.  The  property  was  divided  per  stirpes, 
it  being  clear  that  the  testator,  by  giving  shares 
to  the  "heirs"  of  his  deceased  children,  intend- 
ed them  to  take  the  share  which,  as  heirs,  the 
law  would  give  them. 

The  Connecticut  law  of  distribution  divides 
the  property  among  nephews  and  nieces  and 
their  issue  per  stirpes,  and  when,  in  a  will,  the 
word  "heirs"  is  used  to  designate  legatees,  it  is 
natural  to  suppose  that  the  testator  has  this 
rule  of  inheritance  in  mind, — that  being  a  word 
of  inheritance,— and  to  accordingly  apply  it; 
but  the  word  "children,"  as  used  in  the  case  at 
bar,  is  a  word  of  purchase,  and  does  not  pre- 
suppose the  same  intention. 

Carr  v.  EstOi,  63  Am.  Dec.  548;  Room  v. 
Counter,  10  Am.  Dec  890,  and  note. 

In  Lyon  v.  Acker,  88  Conn.  222,  the  salutary 
rule  is  stated  that  precedents  are  entitled  to  but 
little  weight  in  the  construction  of  wills,  where 
the  cases  are  not  precisely  analogous.  Testa- 
tor gives  "to  my  three  daughters,  Mary,  Susan, 
ana  Josephine,  and  the  children  of  my  son 
Samuel,  my  homestead,  to  them  and  their  as- 
signs forever,  share  and  share  alike."  The  de- 
visees were  the  issue  of  the  testator,  and  not  in 
equal  degrees  of  relationship.  The  property 
was  divided  per  stirpes,  the  court  remarking, 
"That  the  testatrix  intended  to  discriminate 
against  her  daughters,  and  in  favor  of  her  son's 
children,  will  certainly  not  be  presumed." 
Had  the  court  adjudged  the  will  void  for  un- 
certainty, it  would  have  been  divided  per 
stirpes  among  the  identical  devisees,  except  the 
son  would  have  taken  it  instead  of  his  chil- 
dren. 

In  Talcott  v.  Talcott,  39  Conn.  186,  testator 
gives  a  legacy  to  a  daughter  and  her  children, 
another  daughter  and  her  children,  and  to  the 
children  of  a  stepdaughter,  "to  be  equally  di- 
vided among  the  above-mentioned  heirs."  The 
word  of  inheritance, — "heirs," — In  the  sen- 
tence, defining  the  rule  of  division,  will  be  no- 
ticed. The  legacy  was  divided  per  stirpes,  on 
the  ground  that  the  intention  of  the  testator 
was  not  clear,  except  it  could  not  be  that  he 
wished  strangers  in  blood  to  take  more  than 
his  own  issue.  The  devisees — children  aad 
grandchildren — were  his  heirs  at  law;  and 
it  was  determined  that  he  did  not  intend  to  dis- 
inherit any  of  his  heirs  at  law,  but  rather  to 
declare  how  they  should  enjoy  his  " 

This  case  seems  to  hold  f 
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has  nothing  to  recommend  It,  except  as  fur- 
nishing a  convenient  door  of  escape,  when  it 
was  impossible  to  ascertain  the  testator's  wishes 
from  his  words;  with  which  we  agree. 

In  Raymond  v.  HiUhotue,  45  Conn.  467,  tes- 
tator gives  "  the  residue  of  my  estate,  real  and 
personal,  to  the  following-named  persons,  to 
be  divided  equally  among  them,  viz. :  R  and  S, 
the  grandchildren  of  my  deceased  brother  W, 
and  the  grandchildren  of  my  deceased  sisters, 
D  &  M.  It  does  not  appear  whether  any 
children  of  W,  D,  or  M  were  living,  to  take  as 
the  legal  representatives  of  his  deceased  broth- 
ers and  sisters,  had  he  made  no  will.  The 
court  held  that  the  brothers  and  nieces  were 
named  as  the  heads  of  classes,  and  the  grand- 
children took  per  stirpes,  on  the  ground  that 
such  construction  "is  at  least  as  natural  and 
reasonable  as  the  other."  This  case  differs  es- 
sentially from  the  one  at  bar,  as  the  sisters,  R 
and  8,  were  the  direct  heirs  of  the  testator,  and 
it  was  more  natural  to  suppose  that  he  intend- 
ed to  give  to  them  at  least  as  large  a  share  of 
his  estate  as  to  the  representatives  of  his  de- 
ceased brothers  and  sisters. 

The  "paramount  rule"pf  construction,  in 
such  cases,  is  stated  to  be  "to  ascertain,  if 

Cible,  the  intention  of  the  testator  from  the 
uage  of  the  will  and  all  the  circumstances ;" 
and  it  is  further  stated  that  a  distribution  per 
stirpes  is  to  be  ordered  where  the  language  of 
the  will  is  consistent  with  such  a  distribution, 
and  the  real  intention  of  the  testator  is  in 
doubt. 

In  Heath  v.  Bancroft,  49  Conn.  220,  the  lan- 
guage of  the  will  left  the  intention  of  the  tes- 
tator again  in  "serious  doubt;"  and  it  was 
finally  decided  that  he  probably  intended  a 
per  stirpes  distribution,  among  other  reasons, 
because  any  other  method  would  cause  great 
trouble,  inconvenience,  and  delay.  The  rea- 
soning in  this  case  is  not  applicable  to  ours. 

These  decisions  disclose  an  expressed  pur- 
pose on  the  part  of  this  court  to  apply  the  per 
stirpes  rule  only  when  the  testator  seems  to  in- 
tend none  other;  while  it  must  be  conceded 
that  in  other  States.no  shadow  of  a  doubt  would 
rest  upon  the  validity  of  the  distribution  made 
in  the  case  at  bar. 

O'Hara,  Wills,  824  et  teg.;  2  Jarm.  Wills, 
1st  Am.  ed.  Ill;  Roome  v.  Counter,  10  Am. 
Dec.  890, and  note;  Ward  v.  Stow,  27  Am.  Dec. 
288;  Bryant  v.  Scott,  28  Am.  Dec.  590;  CoUint 
v.  Bade,  9  Paige,  Ch.  81;  Bender's  App.  8 
Grant  (PaA  210;  McKelveyr.  McKelvey,  1  West. 
Rep.  68;  Weston  v.  Foster,  7  Met.  297;  KeUey 
v.  Vigas,  112  111.  242;  64  Am.  Rep.  286;  Hall 
v.  Hall,  140  Mass.  267,  1  New  Eng.  Rep.  288. 

Carpenter*  /. ,  delivered  the  opinion  of  the 
court: 

The  testator,  after  making  provision  for 
his  wife,  disposed  of  his  property  as  follows: 
"After  the  decease  of  my  said  wife,  I  give, 
devise,  and  bequeath  all  my  estate,  whereof 
the  use  is  hereinabove  given  to  my  said  wife 
ae  aforesaid,  to  the  children  of  my  nephew, 
James  8.  Andrews,  who  shall  be  living  at  the 
decease  of  my  said  wife,  if  she  survive  me; 
and  if  she  do  not  survive  me,  then  to  such 
children  of  said  James  8.  Andrews  as  shall  be 
living  at  my  own  decease;  and  to  the  children 
of  my  niece,  Mary  E.  Coley,  who  shall  be  liv- 
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ing  at  the  decease  of  my  said  wife,  if  my  said 
wife  shall  survive  me;  and  if  my  said  wife  do 
not  survive  me,  then  to  such  children  of  said 
Mary  E.  Coley  as  shall  be  living  at  my  own 
decease,  to  be  equally  divided  between  said 
children,  to  wit,  of  said  James  8.  and  Mary  E. , 
and  to  belong  to  them  and  their  heirs  forever: 
and  by  the  term  'children'  I  mean  and  intend 
all  such  children  as  said  James  8.  Andrews 
or  Mary  E.  Coley  now  have,  or  may  hereafter 
have,  either  during  my  own  life  or  during 
the  life  of  my  said  wife.  And  I  further  win 
and  direct  that  if  either  of  said  children  of 
said  James  8.  or  of  said  Mary  E.  shall  die  be- 
fore my  own  decease,  or  before  the  decease  of 
my  faid  wife,  and  leave  lawful  issue,  that  such 
issue  shall  stand  in  place  of  their  deceased  pa- 
rent, and  take  the  same  share  of  my  estate 
which  their  deceased  parent,  if  living  as  afore- 
said, will  be  entitled  to  by  virtue  hereof." 

The  will  was  made  in  1869.  At  that  time 
James  8.  Andrews  and  Mary  E.  Coley,  the 
children  of  a  deceased  brother,  were  the  next 
of  kin  and  sole  heirs  at  law  of  the  testator. 
The  testator  survived  them,  so  that  their  chil- 
dren, when  the  will  look  effect,  were  his  heirs 
at  law.  James  8.  Andrews  left  one  child,  the 
appellant,  who  is  now  living.  Mary  E.  Coley 
left  two  children,  one  of  whom  died  during  the 
lifetime  of  the  testator,  having  children,  and 
the  other  survived  him. 

The  question  is  whether  the  legatees  take  per 
stirpes  or  per  capita.  We  think  it  is  reasonably 
clear  that  the  testator  intended  that  they  should 
take  per  stirpes. 

He  manifestly  regarded  his  nephew  and 
niece  as  original  stock,  being  the  parents  of  his 
legatees.  When  he  made  his  will  they  were 
his  next  of  kin,  and  naturally  enough  he  would 
desire  to  treat  them  impartially.  The  reason 
for  passing  by  them,  and  bestowing  his  bounty 
upon  their  children,  does  not  appear.  It  is  not 
to  be  inferred,  however,  that  it  was  because  of 
any  personal  dislike,  or  of  superior  affection 
for  the  children;  other  reasons  may,  and  prob- 
ably did,  exist.  While  the  children  were  the 
direct  objects  of  his  bounty,  yet  it  may  have 
been  for  the  parents',  etc. ,  sakes.  That  is  prob- 
able from  the  fact  that  possible  unborn  chil- 
dren were  placed  upon  the  same  footing  with 
those  then  living. 

He  also  provided  for  the  Issue  of  deceased 
children.  That  portion  of  the  will  operates  in 
behalf  of  two  minor  children,  one  of  whom 
was  born  about  the  time  the  will  was  made, 
and  the  other  was  born  afterwards.  It  cannot 
be  supposed  that  that  was  because  of  any  spe- 
cial affection  for  them.  We  may  safely  assume, 
therefore,  that  a  personal  regard  for  the  nephew 
and  niece  prompted  the  will.  Providing  for 
their  children  was  hardly  less  gratifying  to 
them  than  a  direct  provision  for  their  own 
benefit ;  for  it  is  for  children  that  most  of  us 
strive  and  spend  our  energies.  It  is  neither 
strange  nor  unnatural,  therefore,  that  in  the 
mind  of  the  testator  equality  should  be  estab- 
lished between  his  nephew  and  niece,  rather 
than  among  their  children;  indeed,  that  is  what 
we  should  expect.  Coming,  then,  to  the  terms 
of  the  will,  we  find  that  they  are  more  in  har- 
mony with  that  idea  than  with  a  contrary  one. 
Instead  of  grouping  his  grandnephews  and 
grandnieces  In  one  class,  he  divides  them  into 
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two  classes,  by  describing  separately  and  fully 
the  children  of  James  8.  Andrews,  and  then, 
with  equal  distinctness  and  fullness,  the  chil- 
dren of  Mary  E.  Coley,  to  whom  the  property 
is  given,  "to  be  equally  divided  between  said 
children,  to  wit,  of  said  James  S.  and  Mary  E. " 

The  word  "between,"  rhetorically  consid- 
ered, is  more  applicable  to  two  classes  than  to 
a  greater  number  of  individuals.  While  this 
is  not  necessarily  controlling,  yet  it  is  not  with- 
out weight  in  a  case  where  other  considerations 
are  equally  poised;  and  will  have  the  greater 
weight  if  the  circumstances  aside  from  that  are 
such  as  to  induce  the  belief  that  the  word  is 
used  in  its  accurate  sense. 

The  fact  that  the  testator  provided  for  tbfe  is- 
sue of  deceased  legatees  is  of  no  special  signifi- 
cance. He  is  there  making  contingent  provision 
for  another  generation,  in  order  to  prevent  a 
lapse.  It  is  not  in  contrast  with  the  previous 
provision,  but  rather  in  harmony  with  it.  Re- 
garding the  children  of  his  brother  as  the  start- 
ing point  of  new  lines  of  descent  makes  the  will 
symmetrical,  and  prevents  any  implication  of  an 
intention  that  the  legatees  should  take  per  cap- 
ita. 

The  view  we  have  taken  of  this  case  is  sus- 
tained by  the  following  cases:  Gold  v.  Judson, 
21  Conn.  616;  Cook  v.  Catlin,  25  Conn.  887; 
Bond's  App.  from  Probate,  81  Conn.  188;  Lyon 
v.  Acker,  88  Conn.  222;  Takottv.  TaleoU,  89 
Conn.  186;  Raymond*.  BWumse, 45  Conn.  467. 

We  are  asked  to  distinguish  this  case  from 
aome  of  the  cases  cited,  on  the  ground  that  the 
word  "children"  is  used  instead  of  the  word 
"heirs-,"  and  some  cases  are  cited  from  other 
jurisdictions  in  support  of  the  claim.  There 
is  doubtless  a  technical  difference  in  the  mean- 
ing of  the  two  words;  and  yet,  in  common 
speech,  they  are  often  used  as  synonymous. 
The  rule,  therefore, — if  it  is  a  rule, — should  be 
cautiously  applied.  No  such  rule  as  yet  seems 
to  have  been  adopted  in  this  State,  and  so  far 
as  it  prevails  elsewhere,  we  apprehend  that  it 
is  applied  only  in  nicely-balanced  cases.  This 
we  do  not  regard  as  such  a  case. 

Another  distinction  is  suggested, — that  in 
most  of  the  cases  cited  the  testators  were  pro- 
viding for  heirs  at  law.  How  important  this 
distinction  may  be  in  other  cases  we  will  not 
attempt  to  say.  It  is  sufficient  for  our  present 
purpose  to  call  attention  to  the  fact  that  at  the 
date  from  which  this  will  speaks, — the  death 
of  the  testator, — these  legatees  were  his  heirs 
at  law. 

Moreover,  in  this  case  the  intention  of  the 
testator  appears  with  reasonable  certainty  from 
the  language  used,  so  that  it  is  unnecessary  to 
resort  to  any  artificial  rule  of  construction  in 
order  to  ascertain  it. 

Hie  Superior  Court  is  advised  to  reverie  (he  de- 
cree of  the  Court  of  Probate. 

In  this  opinion  the  other  Judges  concurred. 


Sophronia  M.  SIMONS 
v. 

Clara  H.  SIMONS  and  Albert  D.  Simons. 
Re  Earl  SIMONS'S  WILL. 

A  testator  gave  the  use  and  income  of 
all  his  property  to  hie  wife  during 
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life,  "subiect  only  to  the  following  con- 
ditions, limitations,  and  restrictions. " 
He  directed  that  his  wife,  during  widow- 
hood or  during  life,  "retain  the  direc- 
tion and  possession  of  all  property.*' 
"Said  property  is  placed  in  her  posses- 
sion for  the  family,  and  for  the  edu- 
cation and  support  of  my  daughter 
Clara,  and  in  trust  for  my  son  Albert" 
The  wife  was  given  "power  and  author- 
ity to  exchange  or  dispose  of  the  real  es- 
tate, if  it  is  found  for  her  comfort  and 
convenience."  The  will  also  constituted 
the  widow  a  trustee  for  the  son  during 
her  life  or  widowhood,  with  a  provision 
that  after  her  death  or  marriage  the 
trusteeship  might  be  continued  by  the 
court  of  probate,  and  the  property  di- 
vided. Held: 

(a)  That  the  widow  took  all  the  es- 
tate during  life,  or  so  long  as  she  re- 
mained a  widow,  in  trust  to  apply 
the  income,  and,  so  far  as  might  be 
necessary,  a  portion  of  the  principal, 
to  the  support  of  the  family,  by  which 
term  the  testator  intended  the  present 
beneficiaries  only, — that  is,  the  widow 
and  daughter,  not  including  the  son,— 
and  to  the  education  of  the  daughter; 
and  that  as  such  trustee  she  might  be 
required  to  give  bonds. 

(6)  That  the  reasonable  expenses  in- 
curred in  recovering  a  portion  of  the 
estate,  and  in  the  prosecution  of  an 
amicable  suit  for  construction  of  the 
will,  should  be  paid  from  the  estate. 

(Hartford  Filed  July,  1S87.) 

AMICABLE  suit  for  the  construction  of  the 
will  of  Earl  Simons,  deceased,  entered  in 
the  Superior  Court  for  Hartford  County  pur- 
suant to  the  statute,  and  reserved  for  the  ad- 
vice of  the  Supreme  Court  of  Errors. 

The  questions  presented  are  stated  in  the 
opinion. 

Heme.  Briscoe  ft  Andrews,  for  So- 
phronia M.  Simons: 

The  law  of  this  case,  as  in  every  case  where 
the  construction  of  a  will  is  concerned,  is  the 
intent  of  the  testator  as  gathered  from  the  en- 
tire instrument  and  from  the  surrounding  cir- 
cumstances. This  intent  is  not  to  be  derived 
from  any  one  clause  or  provision  of  the  will, 
but  from  the  whole,  so  that  effect  may  be 
given  to  the  entire  instrument 

Security  Co.  v.  Hardenburgh,  58  Conn.  170. 

A  single  reading  discloses  three  objects: 
(1)  to  provide  comfortably  for  his  wife  darin* 
her  life  or  widowhood;  (2)  to  support  ana 
educate  his  daughter  Clara;  (8)  to  postpone 
the  possession  and  use  of  any  portion  of  his 
property  by  Albert  until  the  death  or  remar- 
riage of  his  wife. 

There  is  no  interest  of  any  kind  given  in  the 
property  to  Albert  or  Clara  during  Mrs.  Si- 
mons's  lifetime  or  widowhood,  except  the  right 
on  the  part  of  Clara  to  compel  the  estate  to 
support  her.  The  property  Is  to  "be  given"  oa 
the  death  or  remarriage  of  Mrs.  Simoaa.  If 
this  Is  said  to  relate  to  the  time  of  enjoyment 
only,  then  we  ask,  By  what  other  clause  to  the 
wirf  is  any  present  interest  given?  There- 
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none;  the  interest  and  enjoyment  are  both 
postponed  to  a  future  time. 

Schouler  on  Wills,  ed.  1887,  at  §  467,  says: 
"Infant  children,  most  of  all,  deserve  a 
-court's  solicitude;  for  those  of  tender  years,  at 
least,  can  hardly  be  thought  to  have  incurred 
the  parent's  just  resentment,  or  to  deservedly 
forfeit  what  naturally  belongs  to  them;  and, 
being  themselves  unable  to  protect  their  own 
inheritance,  the  tribunal  of  justice  should  se- 
cure those  rights  for  them  when  the  rules  of 
interpretation  permit  it.  Granting  that  the 
legal  obligation  of  a  father  to  support  his 
young  children  is  not  continued  upon  his  es- 
tate after  his  death,  vet  every  true  parent  rec- 
ognizes the  moral  obligation;  and  so  natural 
is  this  feeling  that  courts  may  presume  that 
the  parent  made  his  will  under  its  influence." 

The  fact  that  the  daughter  Clara  has  now 
attained  majority  cannot  affect  the  provision 
made  for  her  education  and  support. 

In  the  case  of  Bowditch  v.  Andrew,  8  Allen, 
841,  342,  the  will  provided  "for  the  mainte- 
nance of  my  family,  and  the  support  and  edu- 
cation of  my  children."  The  court,  in  its 
opinion,  says:  "The  word  'family'  may  un- 
doubtedly sometimes  be  so  used  as  to  include 
a  wife  as  well  as  children.  Indeed,  it  would 
usually  be  so  understood  if  there  were  noth- 
ing to  show  that  the  contrary  were  intended. 
And  we  think  the  whole  language  of  the  will 
shows  that  it  was  meant  to  include  the  wife 
and  children  while  they  should  live  together 
and  thus  constitute  a  family.  The  will  made 
no  other  provision  for  the  children  during  the 
life  of  their  mother  than  that  which  was  con- 
tained in  this  clause.  A  very  considerable 
amount  of  property  was  given  to  the  widow 
for  her  sole  and  exclusive  use  and  benefit.  But 
the  testator  seems  to  have  contemplated  that, 
during  the  whole  life  of  his  widow,  there  would 
be  a  household  to  be  maintained.  His  chil- 
dren were  young,  and  for  a  considerable  period, 
at  least,  would  be  likely  to  live  with  their 
mother  and  be  dependent  upon  her.  And  we 
think  it  was  in  reference  to  this  probability 
that  he  used  the  phrase  'maintenance  of  my 
family'  in  addition  to  the  'support  and  edu- 
cation of  my  children.'  The  first  had  refer- 
ence to  the  expenditures  necessary  for  the  joint 
maintenance  of  those  who  should  live  together 
•collectively;  and  the  second  was  intended 
rather  to  provide  for  the  children  separately, 
as  they  should  cease  to  continue  members  of 
the  family  on  their  marriage,  or  leaving  home 
for  purposes  of  education  or  settlement  in 
life/ 

See  also  Bates  v.  Demon,  128  Mass.  884. 

In  this  case  the  term  "family"  undoubtedly 
was  intended  to  include  the  wife  and  daugh- 
ter, who  were  living  together,  and  are  likely  so 
to  continue. 

If  we  are  correct  in  the  view  we  have  taken, 
it  follows  that  no  such  bond  as  that  claimed  by 
Albert  should  be  required  of  Mrs.  Simons.  If 
she  has  the  right  to  draw  upon  the  principal 
of  the  estate  for  the  necessary  support  of  her- 
self and  daughter,  and  the  education  of  the 
latter,  of  course  no  bond  can  be  required  of 
her  that  the  principal  shall  remain  intact. 

The- law  only  prescribes  that  a  bond  shall  be 
given  by  the  life  legatee  where  a  life  estate  in 
conn. 


personal  property  is  given  by  will  to  one,  and 
the  remainder  to  another,  and  no  trustee  is 
named  during  the  continuance  of  the  life  es- 
tate. 

Gen.  Stat.  Rev.  1875,  p.  871,  §  18. 

This  statute  has  no  application  to  the  case  at 
bar,  because  the  great  bulk  of  the  property 
was  not  personal  but  real  estate;  and,  further, 
because  Mrs.  Simons  is  especially  named  as  a 
trustee  to  hold  and  expend  the  estate  for  cer- 
tain purposes. 

And,  further,  no  bond  is  required  of  a  life 
legatee  of  personal  estate  if  the  will  provides 
that  the  possession  as  well  as  the  use  shall  rest 
in  the  life  legatee.  In  this  case  Mr.  Simons 
has  himself  directed  who  should  hold  his  es- 
tate, and,  such  direction  being  valid,  the  law 
does  not  require  more. 

Sanford  v.  Oilman,  44  Conn.  464. 

It  Is  possible  that  Mrs.  Simons  may  be  re- 
quired to  give  a  bond  to  perform  her  duties 
under  the  will,  to  wit,  to  expend  the  estate  in 
so  far  as  may  be  reasonable  and  proper  for  her 
own  support,  and  the  education  and  support  of 
her  daughter  Clara.  The  demand  for  such  a 
bond,  however,  would  naturally  come  from 
the  person  immediately  entitled  to  the  benefit 
of  the  property;  that  is,  the  daughter  Clara. 
If  she  does  not  require  it,  certainly  Albert  can- 
not. Should  Mrs.  Simons  squander  or  misap- 
ply the  property  given  her,  undoubtedly  Al- 
bert could  obtain  protection  from  a  court  of 
equity;  but  u\itil  there  is  some  reason  to  ap- 
prehend such  misapplication,  no  bond  should 
be  required  of  Mrs.  Simons. 

Smith  v.  WOdman,  87  Conn.  884. 

In  respect  to  the  allowance  of  the  expenses 
incurred  before  the  probate  court,  and  in  ef- 
fecting a  settlement  between  Hayden  and  the 
estate,  there  ought  to  be  but  little  question. 
If  Mrs.  Simons  occupied,  in  any  sense,  the  posi- 
tion of  a  trustee,  her  reasonable  expenses  in 
protecting  the  property  so  given  her  should  be 
allowed  from  the  estate. 

The  mere  fact  that  the  administration  ac- 
count had  not  been  rendered,  and  therefore 
that  the  estate  was  not  technically  settled,  is  no 
reason  for  refusing  Mrs.  Simons*  her  necessary 
expenses. 

Mr.  W.  B.  Stoddard,  for  Clara  H.  Si- 
mons: 

The  testator  evidently  thought  that  he  had 

{>rovided  for  his  wife  by  devising  to  her,  abso- 
utely,  all  the  income;  and  now  places  the  prop- 
erty itself  in  her  hands,  in  trust  to  provide  for 
his  family  and  to  educate  and  support  Clara. 

The  testator  does  not  say  the  property  is 
placed  in  his  wife's  name  in  trust  for  the 
above  purposes,  but  the  word  "trust"  is  not  ne- 
cessary. 

2  Jarm.  Wills,  p.  154;  Eeu  v.  Bingler,  114 
Mass.  56. 

This  will  clearly  defines  for  what  purposes 
the  property  is  placed  in  her  hands,  to  wit:  to 
educate  and  support  Clara,  and  for  the  family. 

The  expression  that  said  property  is  placed 
in  her  possession  "for  the  family"  is  void  for 
uncertainty.  The  will  gives  no  intimation  that 
the  property  can  be  expended  or  used  for  the 
family,  or  what  is  meant  by  the  expression, 
"family."  Does  it  include  the  testator's  wife 
and  both  children,  or  does  it  simply  refer  to 
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his  wife  and  daughter;  or,  in  case  the  daughter 
does  not  live  with  ber  mother,  does  it  then  re- 
fer to  the  testator's  wife  alone? 

We  claim  that  the  expression  is  so  indefinite, 
both  as  to  what  disposition  is  to  be  made  of 
the  property,  and  who  the  family  are,  that  it 
is  void. 

2  Jarm.  Wills,  622;  Harper  v.  Phelps,  21 
Conn.  270. 

The  fifth  paragraph  of  the  will  is  as  follows: 
"After  the  death  or  marriage  of  my  said  wife,  I 
direct  my  property  to  be  given  to  my  son,  Al- 
bert, or  his  trustee,  and  my  daughter  Clara,  to 
each  one  share,  share  and  share  alike." 

Upon  this  point  Albert  and  Clara  make  con- 
flicting claims:  Albert  olaims  that  the  entire 
estate  must  be  kept  intact,  and,  upon  the  death 
,  or  marriage  of  the  testator's  wife,  he  is  entitled 
to  one  half  of  the  estate  as  it  existed  at  the  time 
of  the  death  of  the  testator.  While  Clara 
claims  that  the  expenses  of  her  education  and 
support  should  be  taken  from  the  entire  prop- 
erty; and,  upon  the  death  or  marriage  of  her 
mother,  the  remainder  should  be  equally  di- 
vided between  Albert  and  herself. 

This  clause  of  the  willj  does  not  give  either 
Albert  or  Clara  a  vested  interest  in  the  proper- 
ty at  the  testator's  death,  with  the  time  of  tak- 
ing effect  in  possession  postponed  until  the 
death  or  marriage  of  Mrs.  Simons. 

2  Jarm.  Wills,  p.  409;  Tayloe  v.  Gould,  10 
Barb.  888;  Nash  v.  Hash,  12  Allen,  845:  Aus- 
tin v.  Bristol,  40  Conn.  188. 

It  is  clear  that  when  the  property  is  divided 
each  shall  have  an  equal  share.  It  is  clear  that 
the  property  is  not  to  be  divided  until  the  death 
or  marriage  of  the  testator's  wife.  It  is  also 
equally  clear  that  the  property  is  put  in  the 
possession  of  Mrs.  Simons  for  the  education 
and  support  of  Clara.  The  only  process  by 
which  these  provisions  of  the  will  can  be  car- 
ried out  is  for  the  trustee  to  educate  and  sup- 
port Clara  from  the  entire  property;  and,  in 
the  event  of  the  death  or  marriage  of  Mrs. 
Simons,  the  remainder  is  to  be  equally  di- 
vided between  Albert  and  Clara. 

Messrs.  Lewis  Sperry  and  John  A. 
Stoughton,  for  Albert  D.  Simons: 

The  widow  claims  a  fee  in  the  entire  estate. 
This  is  not  the  precise  language  of  her  claim, 
but  it  is  the  precise  effect  of  it.  For  instance, 
she  claims  the  right  to  the  immediate  and  ex- 
clusive possession,  without  bonds  or  other  se- 
curity, with  power  to  consume  and  dispose  of 
the  same,  principal  and  interest,  to  whatever 
extent  might  seem  proper  "in  her  judgment." 
Rights  of  property  so  extensive  as  that  are 
wholly  inconsistent  with  any  other  title  than  a 
fee  absolute. 

McKenzie's  App.  41  Conn.  607. 

The  words,  "to  have  and  to  hold  during  her 
life,"  grant  a  life  estate  only,  and  an  accom- 
panying right,  "to  do  with  as  she  sees  proper 
before  her  death,"  will  Delimited  to  such  right 
of  conveyance  as  a  life  tenant  might  properly 
make. 

Brant  v.  Virginia  Coal  &  1.  Co.  08  U.  S.  836 
(Bk.  28,  L.  ed.  927). 

A  testator  may  give  a  contingent  fee  in  con- 
nection with  a  life  estate  or  by  way  of  subse- 
quent devise. 

Security  Co.  v.  Hardenburgh,  58  Conn.  169. 

But  that  is  not  this  case.  The  fee  here  is 
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vested  in  the  children.  There  is  no  contingen- 
cy, near  or  remote,  under  which  the  widow 
can  claim  a  fee. 

When  the  language  is  sufficient  to  cany  a 
fee,  it  will  be  limited  to  a  life  estate  only  when 
coupled  with  a  condition  which  vests  the  re- 
mainder over  in  some  other  person. 
HoUisler  v.  Shaw,  46  Conn.  256. 
When  the  original  grant  is  of  a  life  estate 
only,  nothing  short  of  an  express  grant  will  en- 
large that  estate.    It  will  not  be  enlarged  by 
any  sort  of  implication,  although  the  remainder 
may  be  intestate,  and  the  other  heirs  of  the 
testator  aliens  who  cannot  inherit 
Evans's  App.  61  Conn.  485. 
If  these  broad  claims  of  the  widow  are  tena- 
ble, so  as  to  enable  her  to  take  a  fee  under 
McKenzie's  App.  supra,  then  the  heirs  are 
disinherited. 

If,  without  taking  a  fee,  she  has  the  power 
to  consume  and  convey  at  pleasure,  then  she 
might  convey  all  the  property  during  life,  and 
thus  disinherit  the  heirs. 
State  v.  Smith,  52  Conn.  557. 
In  either  event  the  intent  of  the  testator  is 
defeated,  and  the  rule  of  law  in  the  premise* 
violated.    "Heirs  at  law  are  not  to  be  disin- 
herited without  a  clear  intention  to  do  so,  and 
that  intention  must  be  carried  out  by  actually 
vesting  the  estate  elsewhere.   *  *  *  If 
there  is  any  doubt  as  to  the  real  intention  of 
the  testator,  the  heir  is  to  have  the  benefit  of 
the  doubt." 
Hughes  v.  KnowUon,  87  Conn.  482. 
That  a  widow's  interest  in  her  husband's  es- 
tate may  be  limited  by  will  to  her  widow- 
hood, was  early  decided  in*  this  State  (Origgtr. 
Dodge,  2  Day,  51),  and  recently  affirmed  (8M- 
don  v.  Base,  41  Conn.  871). 

Evidently  Mrs.  Simons  takes  nothing  but  use 
and  income;  and  evidently  she  takes  that  only 
for  the  purposes  specified. 

She  is  nominated  trustee;  the  property  she 
is  to  take — use  and  income — is  specified;  the 

Surpose  for  which  she  takes  it  is  specified; the 
uration  of  the  trust  is  limited  to  her  death  or 
marriage.  The  testator  has  given  us  a  clear 
declaration  of  trust,  and  the  widow  is  given 
no  discretion  in  the  premises. 

No  particular  form  of  words  is  necessary 
to  create  a  trust.  Whenever  any  person  hav- 
ing a  right  to  command  gives  property,  and 
points  out  the  object,  the  property,  and  the 
way  in  which  it  shall  go, — this  creates  a  trust, 
unless  he  shows  clearly  that  his  desire  ex- 
pressed is  to  be  controlled  by  the  party,  and 
that  he  shall  have  an  option  to  defeat  it. 

Strong  v.  Strong,  8  Conn.  418.  See  also 
Bristol  v.  Austin,  40  Conn.  488;  Tolland 
County  Mut.  F.  Ins.  Co.  v.  Underwed,  50 
Conn.  498. 

The  widow  ought  to  give  bond  before  she 
takes  possession  of  the  estate,  whether  she 
take  as  life  tenant  or  trustee. 
Security  Co.  v.  Hardenburgh,  58  Conn.  17L 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

This  will  is  loosely  drawn,  and  fails  to  ex- 
press clearly  the  testator's  intention.  Never- 
theless we  can  gather  that  intention,  not  alone 
from  the  language  used,  but  partly  from  the 
circumstances  and  condition  of  his  famfly  aw 
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estate.  He  left  a  widow,  one  sod  about  thirty 
years  old,  and  a  daughter  about  fourteen  years 
old.  His  estate,  consisting  of  real  and  personal 
property,  inventoried  at  about  $15,000;  now, 
after  the  settlement  of  the  estate,  it  is  less  than 
(12,000. 

Counsel  for  the  daughter  states  in  his  brief 
that  the  son,  when  the  will  was  made,  was 
away  from  home  and  in  business  for  himself. 
The  case  itself  does  not  show  this;  but  we  may 
assume  that  he  was  then  capable  of  support- 
ing and  caring  for  himself,  as  the  will  evi- 
dently proceeds  upon  that  assumption,  there 
being  no  present  provision  for  him. 

The  will,  in  substance,  is  as  follows: 

1.  The  testator  gives  the  use  and  income  of 
all  his  property  to  his  wife  during  life,  "  sub- 
ject only  to  the  following  conditions,  limita- 
tions, and  restrictions." 

2.  He  directs  that  his  wife  during  widow- 
hood, or  during  life,  "  retain  the  direction  and 
possession"  of  all  property. 

8.  "Said  property  is  placed  in  her  possession 
for  the  family,  and  for  the  education  and  sup- 
port of  my  daughter,  Clara  H.  Simons,  and  in 
trust  for  my  son.  Albert  D.  Simons." 

4.  The  wife  has  "  power  and  authority  to 
exchange  or  dispose  of  the  real  estate,  if  it  is 
found  for  her  comfort  and  convenience;  the 
court  of  probate  will  authorize  any  sale  of  the 
same,  and  the  investment  in  other  security." 

5.  The  widow  is  constituted  a  trustee  for  the 
son,  during  life  or  widowhood;  with  a  provi- 
sion that  alter  her  death  or  marriage  the  trus- 
teeship may  be  continued  by  the  court  of  pro- 
bate, and  the  property  divided. 

The  property  is  left  with  Mrs.  Simons  for 
the  family,  for  the  education  and  support  of 
Clara,  and  in  trust  for  Albert.  To  what  ex- 
tent and  for  what  purpose  she  is  trustee  for 
Albert  is  not  very  clear.  He  is  excluded  from 
any  enjoyment  of  the  property  during  the  wid- 
owhood or  life  of  the  mother.  The  testator 
considered  it  necessary  that  Albert's  interest 
should  be  held  by  a  trustee  for  a  time;  and  the 
draftsman  seems  to  have  thought  that  there 
should  be  a  trustee  before  he  came  into 
the  enjoyment  of  the  property;  and  so,  in 
statins  the  purposes  for  which  the  widow  is  to 
have  the  possession,  the  trusteeship  for  Albert 
is  mentioned.  We  are  inclined  to  think  that 
this  is  the  meaning  of  this  part  of  the  will. 

The  daughter  is  expressly  named  as  a  bene- 
ficiary— she  is  to  receive  her  education  and 
support.  To  what  extent  she  was  to  be  edu- 
cated, and  what  would  be  the  probable  cost  of 
her  education,  do  not  appear.  She  was  there- 
fore entitled  to  such  an  education  as  her  cir- 
cumstances and  condition  in  life  would  reason- 
ably afford. 

The  word  "family"  is  a  collective  noun,  ne- 
cessarily including  two  or  more  persons.  As 
used  here,  we  think  the  testator  intended  by 
it  present  beneficiaries.  That  includes  the 
wife  and  daughter,  but  excludes  the  son.  The 
provision  for  the  daughter's  support  is  express; 
that  for  the  support  of  the  wife  is  clearly  im- 
plied. Of  the  three  members  of  his  family, 
they  are  left  dependent,  the  other  is  not. 

We  are  satisfied,  therefore,  that  the  testator 
intended  that  his  wife  and  daughter  should  be 
supported  by  his  estate,  and  that  his  daughter 
should  be  educated.   How  long  the  support 
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of  the  daughter  shall  continue  is  an  open  ques- 
tion which  may  depend  upon  circumstances. 
After  she  becomes  of  age,  having  received 
her  education,  it  may  be  reasonable  to  require 
her  to  support  herself. 

A  more  difficult  Question  remains  to  be  con- 
sidered: Is  the  widow  bound  to  support  her- 
self, and  support  and  educate  her  daughter, 
from  the  income  of  the  estate,  or  may  she.  if 
necessary,  use  some  part  of  the  principal  for 
that  purpose? 

In  behalf  of  the  son  it  is  contended  that  the 
widow  simply  takes  a  life  estate,  and  that  her 
possession  is  only  such  as  is  incidental  to  any 
life  estate;  and  consequently  that  she  can  ex- 
pend only  the  income  in  discharging  the  duties 
imposed  upon  her  by  the  will. 

If  that  had  been  the  intention,  it  would  have 
been  an  easy  matter  to  have  said  so  in  plain 
terms.  If  with  so  small  means  she  was  ex- 
pected to  accomplish  so  much,  the  will  should 
have  been  explicit,  and  not  have  left  so  im- 
portant a  matter  to  be  inferred. 

Besides,  that  construction  gives  no  force  to 
the  provision  that  she  should  retain  the  direc- 
tion and  possession  of  the  property.  An  ordi- 
nary gift  of  a  life  estate  would  have  carried 
with  it  the  possession.  In  addition  to  a  gift 
of  the  income  without  the  intervention  of  a 
trustee,  the  possession  is  expressly  given,  and 
reiterated  in  connection  with  a  statement  of  the 
purpose  for  which  it  was  given ;  and  we  can  see 
that  the  purpose  specified  will,  in  all  probability, 
require  more  than  the  income.  The  testator 
must  have  been  aware  of  this;  and  consequently 
must  have  intended  that  more  might  be  used, 
and  gave  her  the  possession  that  she  might  have 
the  means  of  using  more.  Said  "property" — 
not  the  income  merely — "is  placed  in  her  pos- 
session for  the  family,  and  for  the  education 
and  support"  of  the  daughter.  From  this  it 
may  be  fairly  inferred  that  be  expected  and 
intended  that  some  portion  of  the  principal 
might  be  used,  if  need  be,  for  that  purpose. 
Putting  the  property  in  her  hands  for  a  given 
purpose  carries  with  it  an  implication  that  all 
may  be  used  which  is  necessary  to  accomplish 
that  purpose. 

Nor  can  we  agree  with  counsel  for  the 
daughter,  that  the  widow  is  entitled  to  all  the 
income  for  herself,  and  may  support  the  fam- 
ily and  educate  the  daughter  from  the  princi- 
pal. The  income  is  given  to  her,  "subject 
only  to  the  following  conditions,  limitations, 
and  restrictions;"  and  those  conditions,  etc., 
are  found  in  the  obligations  subsequently  im- 
posed. 

We  think  the  testator  intended  no  such  di- 
vision of  rights  and  obligations,  but  that  the 
mother  and  daughter  would  be  supported  as 
one  family,  and  that  the  income  would  be  used 
for  that  purpose. 

But  her  power  over  the  principal  is  not  un- 
restricted. She  is  a  trustee,  not  only  for  the 
son,  but  for  herself  and  daughter.  As  such, 
she  must  render  an  annual  account  to  the  court 
of  probate,  and  is  subject  to  its  supervision. 
Said  court  will  restrain  any  extravagance  or 
unnecessary  expense,  and  see  that  the  annual 
expenditures  are  reasonable  and  proper. 

From  this  view  of  Ihe  case  it  follows  that 
the  widow,  as  trustee,  may  be  required  to  give 
bonds  for  a  faithful  discharge  of  her  duties, 
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and  that  any  portion  of  the  principal  of  the 
estate  unexpended  at  her  marriage  or  decease 
shall  be  forthcoming  for  distribution  between 
the  son  and  daughter. 

The  case  shows  that  the  administrator  ne- 
glected to  render  a  satisfactory  account  to  the 
court  i  of  probate;  that  he  had  in  his  hands 
money  belonging  to  Mrs.  Simons,  and  also  to 
Clara,  which  he  failed  to  account  for;  that  le- 
gal proceedings  were  instituted  for  the  purpose 
of  compelling  a  proper  accounting  in  respect 
to  all  these  matters;  that  in  those  proceedings 
all  of  the  parties  to  this  suit  employed  counsel ; 
and  that  the  proceedings  resulted  in  the  pay- 
ment of  the  money  due  to  Mrs.  Simons  and 
Clara,  and  also  some  $2,000  due  to  the  estate. 
It  is  now  claimed  that  the  fees  of  counsel  so 
employed  should  be  allowed  as  a  proper  charge 
against  the  estate. 

Whatever  expense  was  reasonably  incurred 
in  recovering  a  portion  of  the  estate  should  be 
allowed;  expense  incurred  in  respect  to  the 
personal  demands  of  Mrs.  Simons  and  Clara 
should  not  be  allowed.  A  reasonable  sum 
may  also  be  allowed  for  the  expenses  of  this 
suit. 

The  Superior  Court  it  advised  that  the  widow 
takes  all  the  estate  during  life,  or  so  long  as  she 
remains  a  widow,  in  trust  to  apply  the  in- 
come, and,  so  far  as  may  be  necessary,  a  por- 
tion of  the  principal,  to  the  support  of  the  fam- 
ily, including  herself,  and  to  the  education  of 
the  daughter;  and  that  as  such  trustee  she  may 
be  required  to  give  bonds;  also  that  the  reason- 
able expenses  incurred  in  recovering  a  portion 
of  the  estate,  and  in  the  prosecution  of  this 
suit,  be  allowed  to  be  paid  from  the  estate. 

In  this  opinion  the  other  Judges  concurred. 


George  HTJRLBURT 

t>. 

George  W.  THOMAS. 

"Where  it  appeared  affirmatively  from  the 
record  of  a  justice's  court  that  both 
plaintiff  and  defendant  in  an  action  by 
attachment  against  an  absent  and  ab 
sconding  debtor,  in  such  court  were  in- 
habitants of  this  State  when  the  writ 
was  served;  that  service  was  made  by 
leaving  a  true  and  attested  copy  of 
the  writ  at  the  usual  place  of  abode 
of  defendant;  that  defendant  was  then 
absent  from  the  State;  that  on  the  return 
day  the  defendant  did  not  appear,  and 
the  justice  adjourned  the  case  for  three 
months,  at  the  expiration  of  which  time 
he  rendered  judgment  against  defend- 
ant by  default,—  Held,  that  the  judg- 
ment was  conclusive  upon  the  defend- 
ant in  an  action  against  him  thereon. 

(Hartford  Filed  June,  1887.) 

ACTION  on  a  judgment  recovered  in  a  Jus- 
tice's Court.  Case  reserved  in  the  Court  of 
Common  Pleas  for  Litchfield  County.  Judg- 
ment for  plaintiff  advised. 

The  writ  and  return  in  the  original  action, 
and  the  justice's  record  therein ,  were  as  follows : 

To  the  sheriff  of  the  county  of  Litchfield 
or  his  deputy,  or  either  of  the  constables  of 
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the  town  of  Roxbury,  within  said  county, 
greeting: 

By  authority  of  the  State  of  Connecticut, 
you  are  hereby  commanded  to  attach,  to  the 
value  of  $100,  the  goods  or  estate  of  George 
W.  Thomas  of  said  town  of  Roxbury,  an  ab- 
sent and  absconding  debtor:  and  him  summon 
to  appear  before  Herman  B.  Eastman.  Esq., 
Justice  of  the  Peace  for  Litchfield  County,  at 
his  office  in  the  town  of  Roxbury,  in  said  Litch- 
field County,  on  the  29th  day  of  August,  1873, 
at  10  o'clock  in  the  forenoon,  then  and  there  to 
answer  unto  George  Hurlburt,  of  said  town  of 
Roxbury,  in  a  plea  of  the  case,  whereupon  the 
plaintiff  declares  and  says  that  the  defendant, 
on  the  1st  day  of  August,  1873,  was  indebted 
to  the  plaintiff  in  the  sum  of  $100,  for  so  much 
money  before  that  time  had  and  received  of 
the  plaintiff  by  the  defendant,  to  and  for  the 
use  of  the  plaintiff,  and  for  so  much  money 
before  that  time  paid,  laid  out,  and  expended 
by  the  plaintiff  for  the  defendant,  at  the  special 
instance  and  request  of  the  defendant,  and  for 
so  much  money  before  that  time  lent  and  ad- 
vanced to  the  defendant  by  the  plaintiff  at  the 
special  instance  and  request  of  the  defendant, 
and  for  goods,  wares,  and  merchandise  before 
that  time  sold  and  delivered  to  the  defendant 
by  the  plaintiff,  at  the  special  instance  and  re- 
quest of  the  defendant,  and  for  work  and  labor 
done  and  performed  by  the  plaintiff  for  the 
defendant,  at  the  special  instance  and  request  of 
the  defendant,  and  for  money  found  to  be  doe 
and  owing  from  the  defendant  to  the  plaintiff 
on  an  account  then  and  there  stated  between 
them;  and,  being  so  indebted,  the  defendant 
afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  consideration  thereof,  undertook 
and  faithfully  promised  the  plaintiff  to  pay  to 
him  said  sum  of  money,  when  he  should  be 
thereto  afterwards  requested.  Yet  the  plain- 
tiff says  the  defendant,  his  said  several  promises 
aforesaid  not  regarding,  has  never  performed 
the  same,  though  often  requested  and  demand- 
ed, which  is  to  the  damage  of  the  plaintiff  the 
sum  of  $100;  and  for  the  recovery  thereof,  with 
just  costs,  the  plaintiff  brings  this  suit 

And  you  are  hereby  further  commanded  to 
leave  a  true  and  attested  copy  of  this  writ  and 
process,  at  least  twelve  days  before  the  session 
of  the  court  to  which  the  same  is  made  return- 
able, with,  or  at  the  usual  place  of  abode  of, 
Hosea  Carpenter,  of  said  town  of  Roxbury;  as 
he  is  the  attorney,  agent,  trustee,  and  debtor  of 
said  defendant,  and  has  concealed  in  his  hands 
the  goods,  effects,  and  estate  of  said  defendant, 
and  Is  indebted  to  him. 

And  you  are  further  commanded  to  sum- 
mon said  Hosea  Carpenter  to  appear  before 
said  court,  at  the  time  and  place  first  mentioned, 
then  and  there  to  answer  unto  and  disclose 
under  oath,  whether  he  has  concealed  in  his 
hands  the  goods,  effects,  or  estate  of  said  de- 
fendant, or  is  indebted  to  him. 

George  Hurlburt  is  recognized  in  $90,  to 
prosecute,  etc. 

Hereof  fail  not;  but  of  this  writ,  with  your 
doings  thereon,  make  due  return  according  to 
law. 

Dated  at  Woodbury,  the  16th  day  of  August. 
1878.  James  Huntington, 

Commissioner  of  the  Superior  Court, 
for  Litchfield  County." 
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Litchfield  County,  88.  ) 
Roxbury,  August  16.  1878.  J 

Then,  by  virtue  hereof,  and  by  direction  of 
the  plaintiff,  I  attached  as  the  property  of 
George  W.  Thomas,  as  the  within-named  de- 
fendant, four  certain  stacks  of  hay,  described 
as  follows:  the  east  one  in  the  barn  meadow,  so 
called;  one  in  the  peach  orchard;  one  in  the  oat 
lot ;  one  in  the  lot  east  and  adjoining  Ira  Booth's 
corn,  and  all  the  hay  in  the  barn.  I  also  at- 
tached all  of  the  goods,  wares,  and  chattels 
now  in  the  house  of  Hosea  Carpenter;  as  be  is 
the  attorney,  agent,  factor,  trustee,  and  debtor 
of  the  defendant.  And  on  the  same  day  I  left 
at  the  last  usual  place  of  abode  of  the  defend- 
ant, a  true  and  attested  copy  of  this  writ  and 
process,  with  my  doings  thereon.  I  also  at  the 
same  time  left  a  like  copy  at  the  usual  place  of 
abode  of  Hosea  Carpenter;  and  within  twenty- 
four  hours  I  left  a  like  copy  in  the  town  clerk's 
office,  in  said  town  of  Rozbury,  with  my  en- 
dorsement thereon.  Attest: 

George  B.  Harris,  Deputy  Sheriff. 

George  Hurlburt 
v. 

George  W.  Thomas, 

Justice  Court,  Roxbury,  Aug.  29,  1878, 
Before  Herman  B.  Eastman, 

Justice  of  the  Peace. 

Be  it  remembered,  that  in  the  above-en- 
titled action,  in  favor  of  George  Hurlburt  of 
said  Roxbury,  against  George  W.  Thomas,  of 
said  Roxbury,  described  in  the  plaintiff's  writ 
as  an  absent  and  absconding  debtor  from  said 
Roxbury,  as  per  writ  dated  Aug.  16,  1878, 
on  file,  will  fully  appear  at  large,  returnable 
before  me,  the  said  justice  of  the  peace,  at  my 
office,  in  said  Roxbury,  on  the  29th  day  of 
August,  a.  x>.  1878,  at  10  o'clock  in  the  fore- 
noon ;  being  an  action  of  assumpsit. 

The  plaintiff  appeared  on  said  return  day 
and  hour,  and  the  defendant  made  no  appear- 
ance; and  it  appearing  to  this  court  that  the 
defendant  was  and  is  a  resident  of  said  town 
of  Roxbury,  and  an  absconding  debtor,  and 
absent  from  the  State,  and  that  persona]  service 
had  not  been  made  in  said  cause  upon  the  de- 
fendant, but  service  had  been  made  by  the  of- 
ficer serving  said  writ,  by  leaving  a  true  and 
attested  copy  thereof  at  his  usual  place  of 
abode,  in  said  Roxbury,  the  further  hearing  in 
said  cause  was  adjourned  by  me  three  months, 
in  pursuance  of  the  statute  in  such  cases  made 
and  provided,  to  wit,  to  the  29th  day  of  Nov. 
a.  d.  1878,  at  my  office,  at  9  o'clock  in  the 
forenoon;  and  on  said  29th  day  of  Nov.  1878, 
the*  plaintiff  again  appeared  to  prosecute  his 
said  suit.  But  the  defendant  made  default  of 
appearance;  and  therefore  it  was  adjudged 
that  the  plaintiff  recover  of  the  defendant  the 
sum  of  $52.77  debt,  and  cost  of  suit,  taxed  and 
allowed  by  me  at  the  sum  of  $7.88,  and  that 
execution  issue  for  said  debt  and  cost,  amount- 
ing to  $61.15,  and  25  cents  more  for  cost  of 
said  execution. 

Execution  granted  and  issued  Dec.  18,  1678. 

Herman  B.  Eastman, 
Justice  of  the  Peace  when  said  exe- 
cution was  issued. 

Mr.  Henry  B.  Graves,  for  plaintiff: 
The  only  question  in  the  case  is  whether  the 

COKN. 


v.  Thomas.  587 

judgment  rendered  by  Justice  Eastman,  No- 
vember 29,  1873,  was  personal  or  merely  in 
rem.   We  insist  it  was  a  personal  judgment. 

The  justice  had  jurisdiction  of  the  parties, 
the  subject-matter,  and  the  process.  The  pro- 
cess was  legally  served  upon  the  defendant  by 
leaving  a  copy  at  his  usual  place  of  abode, 
and  in  strict  conformity  to  the  statute  regard- 
ing service  of  civil  process. 

Stat.  Rev.  1875,  p.  401,  S  8;  Grant  v.  DaUi- 
bar,  11  Conn.  284;  Coitv.  Haven,  80  Conn.  190. 

The  defendant  was  an  inhabitant  of  this 
State,  resident  in  Roxbury,  when  the  process 
issued,  and  when  the  judgment  was  rendered ; 
and  legal  notice  of  the  pendency  of  the  pro- 
ceedings was  given  the  defendant  by  the  ser- 
vice of  copy  left  at  his  usual  abode. 

"The  most  prominent  purpose  of  the  law  in 
prescribing  the  mode  of  serving  civil  process, 
was  to  ensure  actual  notice  to  defendants;  and, 
when  the  prescribed  modes  have  been  com- 
plied with,  the  law  will  presume  that  actual 
notice  has  been  given  and  received." 

Opinion  of  the  court  in  Grant  v.  DalUb&r, 
tupra,  287,  288. 

"The  court  of  a  justice  of  the  peace  in  this 
State  is  one  whose  proceedings  and  judgments 
import  verity;  and  in  this  respect  it  is  not  dis- 
tinguishable from  our  county  or  superior 
courts." 

Fox  v.  Hoyt,  12  Conn.  491. 

Under  the  service  as  here  made,  the  justice's 
court  could  have  rendered  a  legal  judgment 
on  the  return  day  of  the  writ.  If  defendant 
afterwards  claimed  that  judgment  was  unjust 
and  wrong,  the  statute  provides  a  remedy. 

Stat.  1875,  p.  448,  §  4. 

At  the  time  of  the  rendition  of  the  judg- 
ment there  was  no  law  making  it  necessary  for 
the  plaintiff  to  file  a  bill  of  particulars  before 
taking  judgment  The  judgment  was  in  prop- 
er form. 

Fox  v.  Hoyt,  tupra. 

Mr.  William  Cothren,  for  defendant: 
On  taking  the  default  no  bill  of  particulars 
was  filed  in  said  suit,  though  the  defendant 
was  absent  and  had  no  notice  to  appear.  He 
would  be  entitled  to  it,  all  the  same,  if  he  had 
appeared. 

London  v.  Sage,  11  Conn.  805;  Dean  v. 
Mann,  28  Conn.  856;  Vila  v.  Wetton,  88  Conn. 
47. 

8uch  bill  should  have  been  filed,  so  that  the  • 
defendant  might  know,  when  he  returned, 
whether  he  wished  to  contest  the  case  or  not. 

Practice  Act,  Rule  2,  p.  12. 

The  rule  and  practice  has  been  the  same  al- 
ways. 

The  plaintiff  sues  on  a  pretended  judgment 
whose  existence  and  validity  are  denied.  May 
not  the  existence  of  this  judgment  be  denied? 
May  not  its  validity  be  denied,  especially 
where  the  want  of  validity  appears  on  the 
face  of  the  record?  May  not  fraud  be  proved 
in  its  procurement,  to  defeat  it? 

BulJdey  v.  Andrew,  89  Conn.  524. 

We  claim,  as  matter  of  law,  that  said  record 
of  judgment  was  not  admissible  in  evidence, 
and  could  not  be  made  the  basis  of  an  action 
of  debt;  because  it  appears  on  its  face  that  it 
was  improperly  and  illegally  obtained  for  any 
purpose  except  as  a  judgment  in  rem.  The 
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record  shows  tbat  the  defendant  was  absent 
out  of  the  State,  and  had  ne  personal  or  ac- 
tual notice  of  the  suit.  Surely  judgment  can 
never  be  made  available  for  any  purpose  ex- 
cept to  hold  any  property  that  may  have  been 
attached  on  the  original  suit 

As  we  claim,  a  pretended  attachment  was 
made,  and  a  factorizing  process  served,  fraud- 
ulently. This  is  proved  by  the  finding  that, 
though  an  execution  was  taken  out  against  a 
man  out  of  the  State  without  entering  bond, 
it  was  never  served;  and  the  plaintiff  finally 
did  not  claim  that  his  process  held  any  prop- 
erty or  credit. 

Strong  v.  Meacham,  1  Root,  871. 
A  judgment  rendered  in  an  action  in  which 
the  property  of  the  defendant  has  been  at- 
tached, but  in  which  no  service  was  made  on 
him  personally,  is  not  a  judgment  in  personam, 
and  cannot  be  made  the  basis  of  an  action  of 
debt.  The  effect  of  the  proceeding  is  limited 
to  an  appropriation  under  the  process  of  the 
court  of  the  property  attached,  to  the  payment 
of  the  debt. 

Easterly  v.  Goodwin,  85  Conn.  278.  See  also 
Davidson  v.  Murphy,  18  Conn.  218;  Litch- 
field's App.  28  Conn.  185;  Strong  v.  Meacham, 
1  Root,  891. 

It  is  a  principle  of  natural  justice,  of  uni- 
versal obligation,  that,  before  the  rights  of  an 
individual  are  bound  by  a  judicial  sentence, 
he  shall  have  notice,  actual  or  implied,  of  the 
proceedings. 
Parsons  v.  Lyman,  82  Conn.  567. 
The  judgment  of  even  a  court  of  general 
jurisdiction  cannot  affect  a  person  who  had  no 
notice  to  appear.  As  to  him  the  proceedings 
are  coram  non  judice. 

Id.  577;  Starr  v.  Scott,  8  Conn.  484;  Cote  v. 
Humphrey,  6  Conn.  189;  Hungerford's  App. 
41  Conn.  822,  827. 

To  make  a  former  judgment  or  decree  ope- 
rate as  an  estoppel,  as  to  any  fact  found,  or, 
in  general,  to  make  it  evidence  at  all,  the  fact 
must  have  been  necessary  to  uphold  the  judg- 
ment or  decree; and  to  create  an  estoppel,  such 
int  or  fact  must  have  been  directly  put  in 
ue,  and  it  must  so  appear  on  the  record. 
Fairman  v.  Bacon,  8  Conn  425;  Cowles  v. 
Harts,  8  Conn.  522;  Abbe  v.  Qoodwin,  7  Conn. 
888;  CrandaU  v.  Gallup,  12  Conn.  878;  Dick- 
inson v.  Hayes,  81  Conn.  428;  Kennedy  v.  Sco- 
wl, 14  Conn.  69. 

Admitting,  as  I  do  most  fully,  that  a  judg- 
ment rendered  in  a  sister  State,  by  a  court  that 
has  jurisdiction  of  the  subject-matter  and  par- 
ties, is  conclusive  and  unimpeachable.  I  am 
equally  clear  that,  where  the  defendant  neither 
appeared  nor  had  legal  notice  to  appear,  a 
judgment  against  him  is  invalid,  and  ought 
not  to  be  enforced.  So  far  as  my  knowledge 
extends,  no  decision  has  been  had  giving  va- 
lidity to  a  judgment  under  the  circumstances 
mentioned. 

Aldrich  v.  Kinney,  4  Conn.  883;  Wood  v. 
Watkinson,  17  Conn.  504. 

Beardsley,  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1878  a  justice's  court  in  the  town 
of  Roxbury  rendered  judgment  against  the 
defendant  in  a  suit  brought  by  the  plaintiff; 
and  the  present  suit  was  brought  to  enforce 
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the  payment  of  that  ludgment  The  defend- 
ant claims  that  the  judgment  is  invalid,  for 
the  reason  that  personal  service  of  the  writ 
was  not  made  Upon  the  defendant,  and  that 
ho  had  no  notice  of  the  pendency  of  the  suit 
until  after  the  rendition  of  the  judgment 

The  record  of  the  justice's  court  shows  af- 
firmatively that  both  the  plaintiff  and  defend- 
ant were  inhabitants  of  this  State  when  the 
writ  was  served,  and  that  service  was  nude 
by  leaving  a  true  and  attested  copy  of  it  at  the 
usual  place  of  abode  of  the  defendant;  that 
the  defendant  was  then  absent  from  the  State; 
that  on  the  return  day  of  the  writ,  the  defendant 
did  not  appear,  and  the  justice  adjourned  the 
case  for  three  months,  at  the  expiration  of 
which  time  he  rendered  judgment  against  the 
defendant  by  default. 

The  writ  was  served  in  the  manner  pre- 
scribed by  the  statute;  the  adjournment  of  the 
case  for  three  months,  though  unnecessary, 
was  within  the  discretion  of  the  justice;  and 
the  judgment,  while  in  force,  is  conclusive 
upon  the  parties.  Stat.  Rev.  1875,  p.  101.  §  S; 
Grant  v.  DaUiber,  11  Conn.  236;  Coit  v.  Haven, 
80  Conn.  190. 

The  defendant  also  asks,  by  way  of  equitable 
relief,  that  the  plaintiff  shall  be  restrained  from 
enforcing  the  judgment.  But  the  court  below 
finds  that  no  injustice  was  done  to  the  defend- 
ant by  the  judgment. 

For  the  particular  grievance  of  which  the 
defendant  complains,  namely,  that  judgment 
was  rendered  against  him  without  his  having 
received  actual  notice  of  the  pendency  of  the 
suit,  the  law  furnished  him  ample  remedy  if  be 
had  chosen  to  avail  himself  of  it  By  statute 
(Gen.  Stat.  p.  447,  §  1)  he  could  have  brought 
a  petition  for  a  new  trial,  or  at  common  law  a 
writ  of  error,  coram  nobis;  or,  after  the  three 
years  within  which  these  proceedings  most  be 
brought,  he  could  have  brought  a  suit  in  equity 
for  relief  against  the  ludgment.  Jeffery  v. 
Fitch,  46  Conn.  601.  He  not  only  did  not 
avail  himself  of  either  of  the  legal  remedies 
within  the  time  limited,  but  apparently  has 
slept  too  long  on  his  rights  to  be  now  heard  in 
a  court  of  equity.  However  that  may  be,  he 
clearly  cannot  find  a  remedy  by  setting  up  in 
an  action  upon  the  judgment  the  mere  fact 
that  he  failed  to  receive  actual  notice.  The 
judgment,  having  been  rendered  in  full  accord- 
ance with  the  requirements  of  law,  most 
stand  as  a  valid  judgment  until  set  aside  by 
some  direct  proceeding  for  the  purpose. 

The  Court  of  Common  Picas  is  advised  to  ren- 
der judgment for  the  plaintiff. 
In  this  opinion  the  other  Judges  concurred. 


Hubert  SCOVILLE  et  al 
v. 

Henry  J.  MATTOON  and  Center  School 
District 

1.  The  school  society  of  a  town  voted 
"that  Captain  John  Foot, and  whosoever 
doth  at  this  time,  or  shall  at  any  future 
time,  occupy  his  house,  they  with  their 
respective  list  shall  be  set  to  the  first 
district,"  Held,  that  the  fa»tentto» 
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and  effect  of  this  vote  wm  to  annex  to 
the  first  district  the  farm  of  John  Foot, 
and  not  merely  the  house  then  occu- 
pied by  him  and  the  ground  upon  which 
it  stood. 

2.  The  present  owner  of  the  John  Foot 
farm  occupied  a  house  on  another  part 
thereof  than  that  occupied  by  John 
Foot  at  the  time  of  said  vote,  but  had, 
with  all  others  concerned,  acquiesced  in 
and  acted  upon  the  construction  of  said 
vote,  to  the  effect  that  it  annexed  them 
to  the  said  district,  for  more  than  fifty 
years.  Held,  that  in  the  absence  of 
record  evidence*  the  acts  of  the  par- 
ties would  raise  a  conclusive  presump- 
tion that  the  present  owner  had  been 
legally  annexed  to  said  district. 

8.  Under  the  statute  in  force  in  1808  (Rev. 
1808,  p.  582,  §  2),  school  societies  had  the 
power  to  annex  to  the  district  discon- 
nected territory. 

(Hartford  Filed  June.  1887.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  of  Litchfield 
County  in  favor  of  plaintiffs  in  an  action  to 
recover  a  school-district  tax.  Reverted. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Huntington  &  Warner,  for  de- 
fendants, appellants: 

It  was  within  the  power  and  scope  of 
said  school  society  to  pass  said  vote  by  virtue 
of  the  statute,  passed  October  Session,  1766. 

See  Rev.  1808,  p.  682,  §  2;  Pierce  v.  Whitman, 
28  Vt.  626;  Ovitt  v.  Chase,  87  Vt.  J196-201. 

If  there  were  any  irregularities  or  infor- 
malities in  said  vote,  they  were  healed  by  the 
Acts  of  1852,  chap.  88,  p.  45,  and  1860,  chap. 
84.  p.  92,  §  5. 

The  vote  was  not  void  by  reason  of  the  said 
Captain  John  Foot  house  not  being  contiguous 
to  the  Center  District.   There  was  nothing  in 
the  statutes  in  force  at  the  time  of  the  passage 
of  said  vote  that  required  it  to  be  contiguous 
territory.   But,  on  the  other  hand,  "the  school 
societies  had  full  power  to  alter  and  regulate 
the  school  districts  from  time  to  time  as  there 
might  be  occasion." 
Rev.  1808,  p.  582,6  2. 
The  decisions  confirm  this  view  of  the  vote. 
Rowe  v.Blakeslee,  11  Conn.  479;  State  v. 
Bradley,  54  Conn.  74-80.  2  New  Eng.  Rep. 
711;  Alden  v.  RounsevUle,  7  Met.  218. 

The  vote  of  1808  was  not  the  conferring  of 
a  merely  personal  privilege. 

Route  v.  Blakeslee,  supra;  Nye  v.  Marion,  7 
<3ray,  244. 

The  vote  of  1808  is  valid  and  binding,  be- 
cause the  finding  shows  that  all  parties  inter- 
ested therein  and  affected  thereby — to  wit, 
the  town  school  society,  the  three  districts 
mentioned  in  the  finding,  the  plaintiffs  and 
those  under  whom' they  hold  since  1808— have 
acquiesced  in  and  been  governed  by  it  since 
its  passage. 

Pierce  v.  Whitman,  28  Vt.  626-681;  Bowen  v. 
King,  84  Vt.  168-165;  Jones  v.  Camp,  84  Vt. 
#84-886. 

The  finding  discloses  that  nothing  appears 
upon  the  records  of  said  school  society  or 
town  relative  to  the  boundaries  of  the  said 
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school  districts,  except  the  original  lay-out  in 
1798,  and  said  vote  of  1808,  and  also  discloses 
that  the  house  of  Captain  John  Foot  was  the 
first  house  on  the  highway  north  of  the  then 
north  line  of  the  Center  District.  Therefore 
the  presumption  of  law  is  that,  at  the  time  of 
the  passage  of  the  said  vote,  the  lines  of  the 
districts  were  so  changed  and  extended,  and 
all  other  legal  acts  executed,  so  as  to  include 
the  houseof  said  Captain  John  Foot  and  his  list. 

State  v.  Bradley,  64  Conn.  74,  2  New  Eng. 
Rep.  711,  and  cases  cited. 

The  plaintiffs  are  estopped  from  denying  the 
validity  of  the  tax  in  question.  They  should 
be  held  to  have  waived  all  right  to  a  remedy 
by  their  course  of  conduct  which  renders  it 
unjust  and  inequitable  to  the  Center  School 
District  that  they  should  be  allowed  to  com- 
plain of  the  illegality  of  the  tax  in  question. 

Cooley,  Tax.  578,  and  cases  cited;  Bigelow, 
Estop.  8d  ed.  p.  578,  and  cases  cited. 

The  record  shows  that,  by  virtue  of  the  vote 
of  1808,  and  since  that  date,  the  plaintiffs  and 
those  under  whom  they  hold  have  enjoyed  all 
the  rights  and  privileges  and  received  all  the 
benefits  to  be  derived  from  a  residence  in  said 
Center  School  District.  They  should  bear 
their  proportion  of  its  burdens,  of  which  the 
tax  in  question  is  one. 

Hewett  v.  Miller,  21  Vt.  402,  407. 

Mr.  Henry  B.  Graves,  for  plaintiffs,  ap- 
pellees: 

A  school  district  cannot,  under  the  statutes, 
be  made  up  of  isolated  and  distinct  tracts  of 
land.  It  must  exist  as  an  entirety,  not  only  by 
the  statute,  but  by  the  very  term  and  name 
"district."  Webster  gives  the  following  as 
his  first  definition  of  district;  "A  limited  ex- 
tent of  country;  a  circuit  within  which  power, 
might,  or  authority  may  be  exercised,  and  to 
which  it  is  restrained;  a  word  applicable  to 
any  portion  of  land  or  country,  or  to  any  part 
of  a  city  or  town,  which  is  defined  by  law  or 
agreement,"  etc.  This  definition  of  a  district 
has  received  the  sanction  of  this  court. 

Rowe  v.  Blakeslee,  11  Conn.  479;  State  v. 
Bradley,  54  Conn.  74,  2  New  Eng.  Rep.  711. 

The  judgment  of  the  common  pleas  court, 
as  against  Mattoon,  was  correct.  Though  an 
action  of  trespass  will  not  lie  against  a  col- 
lector of  taxes  who  has  a  legal  warrant  di- 
rected to  hira  for  levying  the  same  on  property, 
yet  an  action  of  assumpsit  will  lie  against  a 
collector  for  moneys  paid  him  on  an  illegal  tax. 

Rows  v.  Blaketlee,  supra;  Toll  Bridge  Co.  v. 
Osbom,  85  Conn.  7;  Hubbard  v.  Brainard, 
Id.  tm,  Phelps  v.  Thurston,  47  Conn.  477,  485. 

In  Prince  v.  Thomas,  11  Conn.  472,  an  ac- 
tion of  trespass  against  a  tax  collector,  the  law 
is  fully  stated  on  this  subject;  and  in  that  esse 
the  collector  was  held  liable  because  he  had 
proceeded  illegally  under  his  warrant,  and  on 
that  ground  alone,  the  court  holding  that  but 
for  his  illegal  conduct  his  warrant  would  have 
been  his  protection.  The  next  case  is  Rom  v. 
Blakeslee,  supra,  an  action  of  assumpsit  to  re- 
cover money  paid  a  collector  for  an  illegal  tax; 
and  the  plaintiff  recovered  in  the  county  court, 
and  this  court  confirmed  the  decision. 

Beardaley,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  this  action  seek  to  recover 
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from  the  defendant  Mattoon  the  amount  paid 
by  them  to  him  as  collector  of  taxes  for  the 
Center  School  District  of  Watertown,  for  taxes 
assessed  against  them  by  said  district;  and  the 
single  question  in  the  case  is  whether  the 
plaintiffs  were,  on  the  2d  day  of  May,  1884, 
when  the  tax  was  laid,  subject  to  taxation  as 
members  of  said  school  district. 

It  is  found  that  on  the  10th  day  of  October, 
1808,  the  school  society  of  the  town  of  Water- 
town  voted  "that  Captain  John  Foot,  and 
whosoever  doth  at  this  time,  or  that  shall  at 
any  future  time,  occupy  his  house,  they  with 
their  respective  list  shall  be  set  to  the  first 
district."  The  first  district  is  now  known  as 
the  Center  District. 

When  the  vote  was  passed,  John  Foot's 
house  stood  upon  his  farm,  which  did  not 
adjoin  the  Center  District,  but  was  sepa- 
rated from  it  by  an  intervening  strip  of  land, 
the  house  being  about  a  quarter  of  a  mile 
from  the  line  of  the  district.  Hubert  Sco- 
ville,  one  of  the  plaintiffs,  was  his  grandson, 
and  lived  with  him.  Foot  died  in  1810, 
and  the  father  of  Hubert  then  entered  into 
possession  of  the  house  and  farm,  and  contin- 
ued in  the  same  until  1829,  when  he  took 
down  the  house  and  built  another  upon  the 
farm,  and  near  the  site  of  the  former  one, which 
he  occupied  until  his  death  in  1847.  Hubert 
then  became  the  owner  of  the  house  and  farm, 
and  he  and  his  son,  the  other  plaintiff,  have 
continued  to  occupy  them  since. 

The  first  question  is  as  to  the  proper  con- 
struction of  the  vote  of  1808.  If  that  operated 
to  annex  to  the  Center  District  the  land  upon 
which  the  plaintiffs'  house  stands,  it  is  clear 
that  the  plaintiffs  are  subject  to  the  tax  in 
question. 

The  plaintiffs  claim  that  the  vote  does  not 
apply  to  the  ground  upon  which  the  house  oc- 
cupied by  them  stands,  but  that  at  most  it  an- 
nexed to  the  district  only  the  house  of  John 
Foot,  and  the  ground  upon  which  it  stood. 

Such  a  construction  seems  irrational  and  in- 
consistent with  the  language  of  the  vote. 

While  the  language  Is  informal  and  redun- 
dant, and  somewhat  confused,  we  think  it  ex- 

Eresses  the  intention  of  the  society  to  annex 
y  force  of  it  the  farm  of  John  Foot  to  the 
Center  District. 

In  1860  the  Legislature  enacted  that  the  rec- 
ords of  school  societies,  "whether  informal  or 
otherwise,  provided  the  same  can  be  clearly 
understood,  are  hereby  validated  and  confirm- 
ed."  Rev.  1875,  p.  1H>,  §  2. 

The  vote  provides  that  the  persons  designat- 
ed by  it  shall  be  set  to  the  district  with  their 
respective  lists,  that  is,  their  taxable  property; 
ana  no  exemption  is  made  of  any  part  of  their 
taxable  property.  The  case  would  then  have 
been  distinctly  within  the  authority  of  Alden 
v.  BetmamUe,  7  Met.  218,  where  the  court 
says:  "The  formation  of  a  school  district  by 
the  addition  of  individuals,  with  their  polls 
and  estate,  to  the  territorial  limits  of  a  dis- 
trict is  in  effect  permanently  adding  to  the  dis- 
trict the  real  estate  of  such  individuals,  and 
embracing  it  within  the  limits  of  such  district." 

Connected  with  the  provision  as  to  John 
Foot  and  his  list,  is  that  relating  to  the  future 
occupants  of  his  house,  that  they  with  their  re- 
spective lists  shall  be  set  to  the  district, — and 
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this  provision  has  probably  served  to  create  un- 
certainty as  to  the  meaning  of  the  vote.  Up- 
on either  construction  of  the  vote  it  is  superflu- 
ous, as,  whether  the  farm  was  annexed,  or  the 
house  only,  its  occupants  would  become  mem- 
bers of  the  district.  We  do  not  think  that  it 
was  intended  to  qualify  the  provision  as  to 
John  Foot.  So  far  as  it  goes  it  is  in  harmony 
with  it,  and  was  probably  designed  to  sup- 
plement it,  and  make  it  plain  that  the  annexa- 
tion was  to  be  a  permanent  one.  However 
this  may  be,  it  does  not  overrule  the  clear  ex- 

Sression  in  the  vote  setting  John  Foot  and  his 
st  to  the  Center  District. 
It  is  apparent  that  all  the  parties  affected  by 
the  vote — the  school  district,  the  owners  of 
the  Foot  farm,  and  the  society  itself— bare 
acted  upon  the  understanding  that  the  house 
built  in  1829  was  in  the  Center  District  It  is 
true  that  in  1868  the  Guernsey  District,  in 
which  before  1808  that  part  of  the  farm  upon 
which  the  present  house  stands  was  situated, 
taxed  Hubert  and  his  property,  and  that  he 
paid  the  tax,  but  he  did  so  protesting  that  he 
belonged  to  the  Center  District;  and  with  this 
exception  it  does  not  appear  that  since  1808 
taxes  have  been  paid  by  the  occupants  of 
the  farm  to  any' other  than  the  Center  District. 

The  finding  is  silent  as  to  taxes  before  1829 
but  since  then  the  taxes  upon  the  house  have 
been  paid  to  the  Center  District.  Since  1829. 
the  children  living  in  the  house  have  attended 
school  in  the  Center  District,  and  have  been 
enumerated  as  belonging  to  it.  Hubert  has  at 
tended  the  meetings  of  the  district,  and  has 
acted  as  one  of  its  officers,  especially  in  1837 
and  1888,  when  he  was  appointed  by  the  school 
society  one  "of  the  district  committee,— and 
uniformly  claimed  to  be  a  member  of  the 
district  down  to  about  the  time  when  this  tax 
was  imposed. 

In  the  year  1888,  Hubert  and  his  son,  the 
other  plaintiff,  alleging  that  they  were  mem- 
bers of  the  district,  applied  to  the  clerk  to  re- 
gister as  voters  of  the  district. 

The  clerk  omitted  the  names  of  the  plaintiffs 
from  the  registry;  at  a  subsequent  district 
meeting  the  plaintiffs  offered  to  vote,  but  the 
meeting  declined  to  receive  their  votes  because 
their  names  were  not  on  the  registry  list  It 
is  too  late  to  call  in  question  a  construction  of 
the  vote,  which  the  j parties  themselves  have 
adopted  and  acted  upon  for  more  than  fifty 
years. 

Indeed,  if  there  were  no  record  evidence  in 
the  case,  the  facts  to  which  we  have  referred 
would,  in  our  opinion,  raise  a  conclusive 

{iresumption  that  the  plaintiffs  had  been 
egally  annexed  to,  and  were  members  of,  the 
Center  District  long  before  the  omission  by 
the  clerk  of  the  names  from  the  registry  list 

In  the  recent  case  of  State  v.  Bradhg,  54  Coon. 
74,  2  New  Eng.  Rep.  711,  this  court  held 
that  upon  evidence  of  user,  of  certainly  not 
more  significant  character,  and  for  a  shorter 
period  than  in  the  present  case,  it  might  prop- 
erly be  found  that  the  lines  of  a  school  district 
had  been  extended  so  as  to  include  territory  in 
an  adjoining  town. 

In  the  case  of  Botoen  v.  King,  84  Vt  158. 
where  it  appeared  that  towns  were  first  em- 
powered to  unite  in  forming  a  school  district 
in  1808,  and  a  district  had  in  fact  existed  com- 
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posed  of  the  inhabitants  of  the  ad  joining  towns 
for  twenty-five  Tears  before  that  of  the  organ- 
ization, of  which  there  was  no  record  evidence, 
the  court  says:  "In  favor  of  long-continued 
user  and  possession,  courts  have  said  they  will 
presume  everything.  Acts  of  Parliament, 
grants  from  the  Crown,  surrender  of  charters, 
and  many  other  things,  have  been  presumed. 
This  district  appears  to  have  been  in  continu- 
ous existence  for  more  than  twenty -five  years 
before  1808.  and  we  may  well  presume  that  it 
was  formed  by  an  Act  of  the  Legislature;  and 
the  continued  acquiescence,  not  only  by  the  in- 
habitants of  the  district,  but  by  all  the  towns, 
cannot  be  otherwise  rationally  accounted  for." 

We  do  not  think  that  the  claim  of  the  plain- 
tiffs that  the  society  had  not  power  to  annex 
to  the  district  territory  not  contiguous  to  it  is 
well  founded.  The  statute  in  force  when  the 
vote  was  passed  (Rev.  1808,  p.  683,  §  2)  gave 
societies  full  power  to  alter  and  regulate  school 
districts;  and  we  see  no  reason  why,  in  the  ex- 
ercise of  this  plenary  authority,  they  might 
not  annex  to  the  district  disconnected  terri- 
tory. In  the  case  of  Alden  v. Rouneeville, 7  Met. 
318,  before  cited,  a  similar  claim  was  made, 
and  the  court  says;  "In  the  formation  of 
school  districts,  it  is  not  necessary  that  all  the 
persons  within  them  should  be  within  contin- 
uous geographical  lines. 

There  u  error  in  the  judgment. 

In  this  opinion  the  other  Judges  concurred. 


Andrew  J.  COE  et  al,  Exrs., 
s. 

Charles  P.  JAMES  et  al. 

i 

Where  a  testator  gave  certain  portions  of 
his  estate  to  his  son,  a  grandson,  and 
two  grand-daughters, and  provided  that, 
in  the  event  of  the  death  of  either  of 
them  without  issue,  his  or  her  share 
should  go  to  others,— Held,  that  the 
term  "dying  without  issue  meant  so 
dying  before  the  death  of  the  testa- 
tor, and  that,  as  the  legatees  survived 
the  testator,  they  each  took  an  absolute 
estate. 

(New  Haven — Filed  February.  1887.) 

CASE  reserved. 
Suit  for  the  construction  of  a  will,  pe- 


Nora-The  term  "dying  without  issue."  Where 
real  estate  la  devised  in  terms  denoting*  an  Intention 
that  the  primary  devisee  shall  take  a  fee  on  the 
death  of  testator,  followed  by  a  devise  over  In  case 
of  bis  death  without  Issue,  the  words  refer  to  death 
without  Issue  In  the  lifetime  of  the  testator,  and 
the  primary  devisee,  surviving  the  testator,  takes 
an  absolute  estate  in  fee  simple.  Vanderzee  v.  Har- 
well (N.  Y.)  4  Cent  Rep.  176. 

Where  there  is  a  devise  to  one  person  in  fee,  and. 
in  case  of  his  death,  or  death  "without  Issue"  or 
"without  ohlldren,"  etc.,  to  another,  the  contin- 
gency referred  to  is  the  death  of  the  first-named 
devisee  during-  the  lifetime  of  the  testator;  and  if 
suob  devisee  survives  the  testator,  he  takes  an  ab- 
solute fee.  But  this  rule  applies  only  when  the 
context  of  the  will  Is  silent  and  affords  no  Indica- 
tion of  Intention  other  than  that  disclosed  by  words 
of  absolute  gift,  followed  by  a  gift  over  in  case  of 
death,  or  of  death  without  issue;  and  the  tendency 
is  to  lav  hold  of  slight  circumstances  in  the  will  to 
vary  the  construction,  and  give  effect  to  the  lan- 
guage according  to  its  natural  Import.  Re  New 
York.  L.  A  W.  B.  Co.  (N.  Y.)  7  Cent  Bep.  269.  See 
also  Bngel  v.  State  (Md.),  8  Cent  Bep.  645. 
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served  by  the  Superior  Court  for  the  advice  of 
this  court. 

The  case  is  stated  in  the  opinion. 

Mr.  A.  J.  Coe,  for  plaintiffs. 

Mr.  S.  E.  Baldwin*  for  defendants. 

Granger,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  brought  by  the  executors  of  a 
will  to  obtain  a  construction  of  the  will. 

By  the  will  the  testator  gives  to  his  grand- 
daughters, Harriet  T.  James  and  Edith  James, 
each  $5,000.  Of  the  residue  he  gives  one 
third  to  his  son,  Charles  U.  Shepard,  Jr..  and 
of  the  residue  after  the  payment  of  these  three 
legacies,  he  gives  two  thirds  to  his  daughter, 
Fanny  B.  James,  for  life,  with  the  remainder 
to  his  two  grand-daughters  before  named;  and 
the  remaining  one  third  to  bis  grandson,  Louis 
8.  De  Forest,  and,  in  case  of  his  death  with- 
out issue,  then  to  the  father  of  said  Louis, 
John  W.  De  Forest,  for  life,  with  the  remain- 
der to  the  grand  daughters  named. 

Then  follow  the  provisions  of  the  will  as  to 
which  the  present  question  arises,  which  are 
as  follows:  "In  the  event  of  the  death  of  my 
said  son  without  Issue,  his  portion  to  go  to  my 
other  legatees  herein  named,  to  be  shared  in 
the  same  manner  as  the  residue  of  my  estate 
hereinbefore  last  named.  In  case  my  said 
son,  grandson,  or  grand-daughters  shall  leave 
descendants,  their  respective  shares  under  this 
will  shall  go  to  said  descendants  severally. 
In  the  event  of  the  death  of  either  of  my  said 
granddaughters  without  issue,  everything 
given  her  hereby  shall  go  to  her  mother  for 
life,  remainder  to  her  father  for  life,  remain- 
der to  my  surviving  grand  daughters  and  my 
grandson,  share  and  share  alike;  and  in  the 
event  of  the  death  of  both  without  issue,  then 
the  shares  of  both  shall  go  in  like  manner  to 
said  parents  and  to  my  said  grandson." 

The  question  made  in  the  case  is  whether 
the  provision  with  regard  to  the  death  of  the 
son,  grandson,  and  grand- daughters  without 
issue  was  intended  to  limit  the  estates  given 
them  to  life  estates,  or  only  to  provide  for  the 
contingency  of  their  dying  before  the  death  of 
the  testator. 

This  question  is  to  be  determined,  not  by 
the  application  of  any  technical  rule  to  the 
construction  of  the  will,  but  by  ascertaining 
from  the  will,  if  possible,  the  real  intent  of  the 
testator. 

There  is  nothing  in  the  will,  beyond  the  ex- 

Sression  quoted,  to  indicate  an  Intention  to 
mit  the  estates  given  to  estates  for  the  lives 
of  the  persons  to  whom  they  are  given,  while 
the  frequent  designation  of  an  estate  as  one 
for  life,  when  it  was  clearly  intended  to  be 
such,  shows  that  the  testator  was  perfectly 
familiar  with  the  language  ordinarily  used  in 
describing  an  estate  for  life.  It  is  also  to  be 
considered  that  the  legatees  and  devisees  in 
question  were  the  natural  objects  of  the  testa- 
tor's bounty,  being  bis  son,  grandson,  and 
grand  daughters  ;  and  no  reason  is  apparent 
why  he  should  limit  their  estates  when  evi- 
dently desirous  to  keep  the  property  in  the 
family.  By  construing  the  term  "dy&g  with- 
out issue"  as  meaning  dying  before  the  death 
of  the  testator  without  issue,  every  apparent 
Intent  of  the  testator,  and  every  intent  that 
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we  can  regard  as  probable  upon  the  facts  of 
the  case,  seem  to  be  satisfied. 

We  conclude,  therefore,  that  the  only  con- 
tingency affecting  the  bequest  to  the  son, 
grandson,  and  grand-daughters, was  their  dying 
in  the  lifetime  of  the  testator;  and  as  they  all 
survived  the  testator,  we  think  each  took  an 
absolute  estate  in  the  property  given. 

The  construction  which  we  thus  give  to  the 
will  is  sustained,  not  only  by  a  rule  of  very 
general  application  (1  Jarm.  Wills,  782),  but 
by  recent  decisions  of  this  court.  Phelps  v. 
Robbint,  40  Conn.  260;  White  v.  White,  62 
Conn.  618. 

The  Superior  Court  is  advised  to  give  a  con- 
struction to  the  will  in  accordance  with  these 
views. 

In  this  opinion  the  other  Judges  concurred. 


William  W.  COMSTOCK'S  APPEAL  from 
Probate. 

1.  It  is  not  error  to  permit  the  adminis- 
trator of  a  deceased  wife  to  amend  his 
first  presentation  of  claim  against  the 
estate  of  her  deceased  husband,  so  as 
to  present  a  claim  for  money  received 
by  the  husband  under  an  express  trust, 
instead  of  a  loan  as  first  presented. 

2.  Where  money  belonging  to  the  sepa- 
rate estate  of  the  wife  had  gone  into 
the  hands  of  her  husband,  her  admin- 
istrator may  recover  it  from  her  hus- 
band's estate. 

8.  Money  received  by  the  husband 
from  his  wife's  separate  estate  was, 
under  the  Act  of  1840,  received  by 
him  as  statutory  trustee,  against 
which  the  Statute  of  Limitations 
would  not  run,  and  if  received  by  him 
for  care  and  investment  for  her  benefit, 
the  law  created  a  trust  on  his  part  which 
prevented  him  from  taking  advantage 
of  the  Statute  of  Limitations. 

4.  Honey  so  delivered  to  the  husband 
from  time  to  time  by  the  wife,  out  of 
her  separate  estate,  was  neither  a 
gift,  nor  a  loan  in  the  ordinary  way  of 
a  loan  between  strangers,  against  which 
the  statute  would  run. 

6.  Although  the  statute  of  1849  provides 
that  all  the  personal  property  of  the 
wife  shall  vest  in  her  husband,  in 
trust,  yet  the  wife  may  have  personal 
property  to  which  the  statute  does 
not  apply,  as,  where  money  is  left  to 
her  as  her  separate  estate  to  be  under 
her  sole  control,  free  from  the  control  of 
her  husband.  Such  estate,  whether  in 
the  form  of  principal  or  interest,  she 
may  dispose  of  as  she  pleases;  and 
whether  she  puts  it  in  his  hands  to  man- 
age for  her  as  her  agent,  or  loans  it  to 
him,  or  makes  an  absolute  gift  of  it,  is  a 
question  of  fact,  not  of  power;  and  is  for 
the  jury  to  determine. 

0.  It  was  not  error  for  the  judge  to  ex- 

Kress  to.  the  jury  the  inclination  of 
is  judgment  upon  the  evidence,  against 
the  claim  that  the  transaction  was  a 
gift,  or  a  loan  as  between  strangers, 
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where  he  did  not  make  his  opinion  bind- 
ing upon  their  consciences,  but  left  them 
to  decide  the  matter  for  themselves. 

(Fairfield  Filed  July,  188T.) 

APPEAL  from  a  judgment  of  the  Superior 
Court  of  Fairfield  County  on  a  verdict 
in  favor  of  a  claimant  against  a  decedent's 
estate.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Messrs.  Perry  9c  Perry,  for  Silts  B. 
Tuttle,  defendant,  appellant: 

Prior  to  June  1,  1883,  claims  presented 
against  the  estates  of  deceased  persons  were 
required  to  be  so  presented  that  the  adminis- 
trator might  know  the  "exact  claim  presented" 
and  be  "  fully  apprised  of  its  character." 
Pike  v.  Thorp,  44  Conn.  450. 
The  presentation  must  contain  "  a  clear,  in- 
telligent statement  of  the  claim. 
Mead's  App.  46  Conn.  429. 
It  must  make  "  the  extent  of  the  plaintiffs 
demand  upon  the  estate"  and  its  "character" 
clear. 

Hammeil  v.  Starkweather,  47  Conn.  440. 

By  Laws  1888,  chap.  49,  liberty  is  given  to 
the  claimant  "to  amend  any  defect,  mistake, 
or  informality  in  the  statement  of  the  claim 
not  changing  the  ground  of  action." 

The  original  demand  was  for  the  repayment 
of  a  simple  and  ordinary  "  loan  "  of  $2,135, 
made  by  a  married  woman  to  her  husband  oat 
of  her  sole  and  separate  estate.  A  bill  of  par- 
ticulars of  this  could  manifestly  only  consist 
of  an  itemized  statement  of  dates  and  amounts 
going  to  make  up  the  gross  sum  claimed. 

The  "fuller  and  more  particular  statement,*' 
however,  abandoning  entirely  this  original 
claim  for  money  loaned,  sets  up  first  an  in- 
debtedness of  $2,085,  upon  what  is  apparently 
intended  to  be  an  account  stated,  and  then 
proceeds  to  describe  the  nature  and  ground  of 
the  amended  claim  to  be  that  Mr.  Day  received 
the  said  sum  from  Mrs.  Day  out  of  her  sole 
and  separate  estate,  and  "  as  trustee  thereof," 
"  under  the  expressed  and  acknowledged 
trust "  that  he  would  invest  and  keep  the  same 
invested  for  her,  and  account  for  it  on  demand. 

An  action  for  money  loaned  cannot,  un- 
der the  statute  of  1888,  be  thus  changed,  upon 
an  order  for  a  bill  of  particulars,  into  an  ac- 
tion for  money  received  by  a  person  as  trustee 
upon  an  express  and  acknowledged  trust  to 
invest  and  keep  the  same  invested,  and  account 
for  it  on  demand. 

As  to  the  question  whether  the  Statute  of 
Limitations  has  any  office  when  applied  to 
transactions  between  husband  and  wife,  it 
should  be  borne  in  mind  that  the  only  state  of 
facts  which  could  be  proved  by  the  plaintiff  in 
support  of  his  case,  or  could  be  considered  by 
the  jury  in  his  behalf,  was  the  loaning  by  Mrs. 
Day  of  money  agreed  to  be,  and  to  have  been 
received  by  her  as,  her  sole  and  separate  es- 
tate, to  her  husband,  as  an  ordinary  debt. 

The  Statute  of  Limitations,  "though  in 
terms  applicable  to  actions  only,  applies  to  all 
claims  which  may  be  the  subject  of  actions, 
however  presented." 

Harfs  App.  32  Conn.  620,  headnote. 

In  the  matter  of  the  Statute  of  Limitations, 
equity  follows  the  law. 

Phalen  v.  Clark,  10  Conn.  484 ;  Wagiur  v. 
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Batrd,  7  How.  268  (48  U.  8.  bk.  12,  L.  ed.  681); 
Frame  v.  Kenny,  12  Am.  Dec.  868;  Story.Eq. 
§  1520. 

As  to  her  sole  and  separate  estate,  a  married 
woman  is  io  equity  9.  feme  sole. 

Imlayv.  Huntington,  20  Conn.  *175;  1  Cord, 
Mar.  Women,  §§  258  and  note,  254  a,  265,  275, 
283  6.778. 

A  married  woman  may  sue  for  her  separate 
estate  in  equity,  and  may  sue  her  husband. 

West  v.  Howard,  20  Conn.  587,  *589:  1 
Bish.  Mar.  Women,  §  79  i;  1  Cord,  Mar.  Wo- 
men, §§  265.  269,  270,  275,  386  a. 

Tbe  statute  will  run  against  a  married  wo- 
man when  she  may  sue  and  act  as  a  feme  sole. 

Ball  v.  Bullard,  52  Barb.  141 ;  Castner  v.  Wal- 
rod,  25  Am.  Rep.  378-375;  Ooodspeed  v.  East 
Haddam  Bank,22  Conn.  530;  Hanford  v.  Fitch, 
41  Conn.  501,  502. 

The  existence  of  a  trust  will  prevent  the 
running  of  the  statute  only  in  those  cases  in 
which  it  is  (1)  a  direct  trust;  (2)  of  the  kind 
cognizable  only  in  equity;  (3)  where  the  ques- 
tion arises  between  trustee  and  cestui  que  trust. 

Ang.  Lim.  6th  ed.  §§  166,  167  and  note. 

Where  a  fiduciary  relation  has  existed  or 
might  exist,  but  is  abandoned  or  not  recog- 
nized, the  statute  will  always  apply. 

Ang.  Lim.  6th  ed.  174  and  note,  175;  Frame 
v.  Kenny,  12  Am.  Dec.  878,  note;  Wihnerding 
v.  Buss,  38  Conn.  76,  77. 

Mr.  John  S.  Seymour,  for  William  W. 
Comstock,  plaintiff,  appellee: 

The  alleged  differences  in  the  two  statements 
of  the  claim  are  not  material,  nor  is  one  state- 
ment inconsistent  with  the  other.  By  the  first 
statement  it  appears  that  the  claim  is  grounded 
in  a  transaction  between  Mr.  and  Mrs.  Day 
respecting  her  sole  and  separate  estate,  origi- 
nally derived  from  a  source  stated,  which  estate; 
between  specified  dates,  passed  by  agreement 
between  them  into  Mr.  Day's  hands,  with  an 
obligation  on  his  part  to  pay  it  back  to  her  on 
■diemand.  Such  is  the  legal  effect  of  the  allega- 
t  ona.  The  second  statement,  professing  to  be 
more  particular,  and  to  relate  to  the  same 
transaction  as  the  first,  describes  Mr.  Day  as 
the  trustee  of  this  sole  and  separate  estate,  and 
as  receiving  it  in  that  capacity  upon  trust  to 
invest  it  in  his  own  business  for  her.  Now, 
if  on  the  trial  it  is  proper  to  prove,  or  if  else- 
where in  the  pleadings  it  appears,  that  the  Mr. 
Day  referred  to  was  the  husband  of  the  Mrs. 
Day  referred  to,  then  the  allegations  of  the 
first  statement  become  substantially  the  same 
as  those  of  the  second. 

Bacon  v.  Bacon,  51  Conn.  19,  21;  West  v. 
Howard,  20  Conn.  58. 

For  want  of  a  third  person  trustee,  the  hus- 
band becomes,  by  force  of  the  marriage,  and  by 
force  of  his  executed  agreement  that  the  fund 
should  be  sole  and  separate  estate,  the  trustee 
of  that  estate.  His  transactions  thereafter 
with  her  become  transactions  between  trustee 
and  cestui  que  trust,  open  to  the  scrutiny  which 
equity  gives  them;  and,  no  matter  how  he 
comes  by  the  fund,  in  his  hands  it  is  trust 
money — if  not  forever,  then  until  he  fully  ac- 
counts and  pays  over  the  fund,  devests  himself 
of  the  character  of  trustee  with  respect  of  it,  and, 
by  some  fair  transaction,  dealing  with  her  as  at 
arm's  length,  he  acquires  the  fund  again. 

The  allegations  of  the  second  statement,  that 

CONK.         H.  E.  B.,  V.  IV. 


he  acquired  the  fund  on  an  express  trust,  are 
not  different  from  the  allegations  in  the  first, 
that  he,  the  husband,  acquired  the  sole  and 
separate  estate  of  the  wife  by  way  of  loan, 
there  being  no  other  trustee,  and  afterward  in- 
distinguishably  mingled  them. 

Mead's  App.  46  Conn.  429. 

The  technical  rules  applicable  to  pleadings 
in  cases  in  the  courts  of  law  are  not  to  be  in- 
sisted on  before  commissioners  on  insolvent 
cs ts tcs 

Mills'  v.  Wildman,  18  Conn.  124. 

A  clear,  intelligent  statement  of  the  claim, — 
one  that  commissioners  can  understand  and 
act  upon  intelligently, — is  enough. 

American  Bd.  Comrs.  For.  Missions  App.  27 
Conn.  358;  Mead's  App.  supra;  Hammett  v. 
Starkweather,  47  Conn.  439.  442. 

If  the  law  relating  to  sole  and  separate  es- 
tate determines  the  status  of  Mr.  Day  and  Mrs. 
Day  as  to  the  fund,  then  her  interest  was  pure- 
ly an  equitable  one,  extending  to  her  full  bene- 
ficial interest,  and  his  purely  a  legal  one,  ex- 
tending to  her  full  legal  ownership, — but  with- 
out beneficial  interest. 

If  the  statute  controlled,  her  interest  was 
cut  down  to  the  bare  principal  of  tbe  fund, 
though  in  character  the  same  kind  of  an  inter- 
est, an  equitable  interest, — that  of  a  cestui  que 
trust, — and  his  enlarged  to  include  the  equi- 
table interest  of  the  entire  income  for  his  life, 
subject  to  the  agreement  that  he  should  sup- 
port her  during  her  life.  But  in  either  case 
he  was  a  tru?tee,  bound  by  the  obligation  of 
a  trustee,  bound  to  manage  the  fund  for  her, 
bound  not  to  contract  it  into  his  own  pocket, 
bound  not  to  minimize  her  beneficial  interest, 
antl  rendered  by  the  fact  of  his  trust  incapable 
of  denying  or  disputing  her  right. 

Williams  v.  King,  48  Conn.  574;  BOey  v. 
Biley,  25  Conn.  161  164;  Baldwin  v.  Carter,  17 
Conn.  201;  Deming  v.  Williams,  26  Conn.  234. 

There  is  no  pretense  that  this  trust— if  it  ever 
was  a  trust— ever  came  to  an  end,  or  was  ever 
executed  in  compliance  with  the  obligation  of 
a  trustee,  unless  mere  lapse  of  time  in  the  face 
of  continual  recognitions  of  the  trust  would  of 
itself  end  it,  or  exercise  its  due  execution.  The 
charge  of  the  judge  in  the  particular  criticized 
does  not  relate  to  a  claimed  termination  of  the 
trust  by  an  accounting  and  payment,  but 
merely  to  the  amount  or  value  or  the  wife's  in- 
terest, which,  if  the  statute  applies,  is  less  in 
value,  by  all  the  income  of  this  fund  or  the  in- 
terest on  it,  than  it  would  be  if  the  pleadings 
control,  and  it  must  be  treated  as  sole  and  sep- 
arate estate.  That  is  to  say,  this  part  of  the 
charge  tended  merely  to  reduce  the  amount  of 
the  verdict  after  it  should  be  determined  that 
the  plaintiff  was  entitled  to  one  on  other 
grounds,  and  so  does  the  defendant  no  injucy, 
whatever  the  plaintiff  might  complain  and  say 
on  this  point  had  he  chosen  to  appeal. 

Bacon  v.  Bives,  106  U.  8.  105  (Bk.  27.  L. 
ed.  69);  Walker  v.  Beat,  9  Wall.  748  (76  U.  8. 
bk.  19,  L.  ed.  814). 

A  similar  answer  may  be  made  to  objection 
7  of  the  appeal. 

The  eighth  error  is  stated  to  be  that  the  court 
charged  the  jury  that  if  Mr.  Day  received  the 
sole  and  separate  estate  of  his  wife  on  an  agree- 
ment to  return  it  to  her,  if  he  needed  it  in  his 
business,  and  she  let  him  have  it  from  tic 
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time  as  he  requested,  the  Statute  of  Limitations 
would  not  apply. 
Bacon  v.  Rives,  supra. 

This  part  of  the  charge  is  to  be  interpreted 
with  reference  to  the  evidence  and  claims. 
The  fund  was  conceded  to  be  sole  and  separate 
estate  so  long  as  it  remained  in  the  wife's  hands. 
If,  in  changing  merely  the  possession  of  it  from 
her  to  him  whom  equity  treats  as  a  naked  trus- 
tee of  it  whenever  necessary  to  protect  her  in- 
terest in  it,  nothing  further  was  intended  than 
that  it  should  be  invested  by  him  for  her,  it 
seems  clear  that,  without  a  proved  intention  to 
change  the  nature  of  the  estate  from  her  sole 
and  separate  estate  to  something  else,  no  such 
intention  will  be  imputed  to  them,  and  no  such 
change  presumed.  It  is  equally  clear  that,  un- 
til the  character  of  the  property  is  changed,  his 
possession  of  it  is  that  of  a  trustee,  and  that  so 
long  as  he  holds  as  trustee  no  Statute  of  Lim- 
itations has  any  application. 

Walker  v.  Seal,  9  Wall.  747(76  U.  S.  bk.  19. 
L.  ed.  814);  Rich  v.  CockeU,  9  Ves.  869,  874; 
Nichola  v.  McCarthy,  53  Conn.  299,  8  New 
Eng.  Rep.  55;  1  Perry,  Tr.  §  194;  2  Pom. 
Eq.  Jur.  §  955;  Spencer'*  App.  80  Pa.  882; 
11  Paige,  Ch.  814;  4  Johns.  Ch.  186;  1  Mylne  & 
K.  Ch.  195;  Bacon  v.  Rives,  106  U.  8.  99,  104- 
106  (Bk.  27,  L.  ed.  69). 

The  court  properly  sustained  the  demurrer 
to  the  fifth  defense. 

Droit  v.  Coorle,  4  Cent.  Rep.  862;  Kline  v. 
Vogel,  6  West.  Rep.  650;  Bacon  v.  Bacon,  51 
Conn.  19;  Bacon  v.  Rives,  106  U.  S.  99  (Bk. 
27,  L.  ed.  69);  Vance  v.  Nogle,  70  Pa.  176; 
WUmerding  v.  Russ,  83  Conn.  67,  76. 

This  fifth  defense  interposes  the  fact  of  the 
marriage  of  Mr.  Day  and  Mrs.  Day  as  a  reasoh 
why  whatever  obligation  he  would  otherwise 
be  under  to  account  to  her,  or  his  administra- 
tor to  her  administrator,  was  destroyed.  It  is 
not  perceived  how  marriage  alone  could  affect 
the  property  of  the  wife  to  a  greater  extent 
than  is  provided  by  the  statutes  in  such  case 
provided. 

A  married  woman,  cestui  que  trust,  has  no 
power  to  consent  to  a  loan  to  her  husband  of 
the  trust  moneys. 

2  Story,  Eq.  §  1278  (d);  Fletcher  v.  Green, 
88  Beav.  426. 

Much  less  has  he,  when  himself  the  trustee, 
a  right  to  contract  for  that  consent. 

Nichols  v.  McCarthy,  58  Conn.  299,  8  New 
Eng.  Rep.  55. 

In  New  York  a  married  woman  may  sue  her 
husband  at  law,  in  certain  cases, — for  example, 
to  recover  possession  of  her  sole  and  separate 
estate  in  land  when  ousted  by  him;  but  this  is 
because,  by  their  Married  Woman's  Act,  she 
is  given  the  power  to  sue  and  be  sued. 

Wood  v.  Wood,  83  N.  Y.  575,  580. 

Loomis.  J.,  delivered  the  opinion  of  the 
court : 

Between  1867  and  1879  Amelia  F.  Day,  wife 
of  and  living  with  George  W.  Day,  acquired 
about  $2,000  by  her  personal  services,  under 
an  agreement  between  herself,  her  husband, 
and  her  brother,  by  whom  the  money  was  paid 
to  her,  that  it  should  be  of  her  sole  and  sepa- 
rate estate,  which  money  she,  from  time  to  time, 
delivered  to  her  husband.  She  died  in  1879; 
he  died  in  1883.  W.  W.  Comstock,  the  ad- 
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ministrator  upon  her  estate,  whom  we  shall 
call  the  plaintiff,  presented  a  claim  for  the  re- 
payment of  this  money  to  the  commissioners 
appointed  to  receive,  examine,  and  decide  upon 
the  claims  against  his  estate.  They  allowed 
$805. 73; disallowed thebalance, $1,912.  Where- 
upon he  appealed  to  the  superior  court,  sod 
there,  by  verdict  of  a  jury,  recovered  $2,000. 
S.  P.  Tuttle,  the  administrator  upon  his  estate, 
whom  we  shall  call  defendant,  then  appealed 
to  this  court,  for  reasons  as  follows,  viz.:  The 
plaintiff  first  presented  his  claim  against  the 
husband's  estate  to  the  defendant  in  1884,  in 
the  following  form,  viz. : 

Estate  of  Geo.  W.  Day,  Dr. 

To  William  W.  Comstock,  administrator 
of  the  estate  of  Amelia  F.  Dav,  deceased. 
To  cash  loaned  by  the  said  Amelia  F.  Day  in 
her  lifetime  to  the  said  George  W.  Day  in 
his  lifetime,  out  of  her  sole  and  separate 
estate,  between  January  1st.  1868,  and  Jan- 
uary 1st,  1881,  $2,185. 

The  sanle  being  the  amount  of  all  money  re- 
ceived by  the  said  Amelia  F.  Day  from  William 
W.  Comstock  for  the  care  and  board  of  Georgi- 
ana  Comstock.  for  the  period  embraced  between 
said  last-mentioned  dates.  The  said  William 
W.  Comstock.  administrator,  further  claims  tbe 
interest  on  said  sums  loaned,  from  the  dates 
when  the  same  were  loaned  to  the  date  when 
interest  is  allowed  on  other  claims  against  said 
George  W.  Day's  estate. 

In  1885,  in  the  superior  court,  upon  the  sug- 
gestion of  that  court  that  he  should  present  bis 
claim  with  more  particularity,  the  plaintiff 
made  this  additional  presentation,  viz.: 

"On  or  about  the  18th  day  of  April,  1879, 
there  was  found  to  be  due  from  the  said  George 
W.  Day.  then  in  full  life,  to  the  estate  of 
Amelia  F.  Day,  deceased,  the  sum  of  $2,035, 
by  the  admissions  of  the  said  Dav  to  the  said 
W.  W.  Comstock;  and  on  April  "29,  1880.  the 
said  Day  received  from  the  said  W.  W.  Com- 
stock, on  the  account  referred  to  in  said  claim, 
$50  more,  amounting  in  all  to  the  sum  of 
$2,085,  tbe  same,  except  said  $50,  having  been 
received  by  said  George  W.  Day  in  his  life- 
time from  the  said  Amelia  F.  Day  in  her  life- 
time, from  and  out  of  her  sole  and  separate  es- 
tate, and  as  trustee  thereof,  and  under  the  ex- 
press and  acknowledged  trust  that  he  would 
keep  the  same  invested  for  her  in  his  business 
or  elsewhere,  and  would  account  to  her  for  tbe 
same,  with  interest,  on  demand.  Said  moneys 
were  received  by  said  George  W.  Day  in  pay- 
ments of  from  $20  to  $50  each,  at  intervals  of 
about  two  months,  beginning  about  April, 
1869,  and  continuing  to  about  October  1. 1879." 

The  defendant  moved  the  court  to  strikeout 
all  except  the  last  clause  of  this  additional 
statement,  because  the  other  portions  of  it 
change  the  ground  of  action  from  that  embod- 
ied in  the  first  presentation.  The  court  de- 
nied the  motion.  i 

The  parties  were  at  issue  to  the  court  on  tbe 
demurrer  of  the  plaintiff  to  the  fifth  defense  in 
the  substituted  answer  of  the  defendant.  Tbe 
fifth  defense  was  in  these  words,  viz. :  "The 
said  George  W.  Day  and  Amelia  F.  Day  were 
husband  and  wife,  and  living  together  as  suck 
on  the  1st  day  of  January,  1868,  and  so  coa- 
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tinued  until  her  death,  which  took  place  Oc- 
tober 18,  1879." 

The  plaintiff's  demurrer  was  in  these  words, 
viz.: 

"I.  Because  the  appellant's  claim  is  alleged 
to  be  upon  an  express  aod  acknowledged  trust. 

"II.  The  transactions  upon  which  the  said 
claim  is  based  are  described  as  being  between 
husband  and  wife,  relative  to  her  sole  and  sep- 
arate estate,  which  came  into  the  husband's 
hands  for  investment  merely,  and  as  trustee 
thereof  for  the  benefit  of  the  wife,  and  not 
upon  any  other  agreement  whatever. 

"III.  Because,  if  not  in  the  law  the  sole  and 
separate  estate  of  the  wife,  then  it  appears  that 
the  moneys  which  are  the  subject-matter  of 
this  suit  were  the  statutory  estate  of  the  wife, 
acquired  since  the  22d  day  of  June,  1849,  in 
the  bands  of  the  husband  as  her  statutory  trus- 
tee, which  estate  in  this  case,  at  the  husband's 
death,  is  to  be  transferred  to  the  administrator 
of  the  deceased  wife. 

"IV.  Because  the  facts  therein  stated  would 
not  in  equity  excuse  the  said  George  W.  Day 
from  accounting  to  the  said  Amelia  F.  Day 
for  so  much  of  her  sole  and  separate  estate, 
or  for  so  much  of  her  statutory  estate,  as 
should  come  into  his  hands  in  the  manner 
stated  in  the  reasons  of  appeal;  and  because 
the  right  of  the  appellant  and  the  obligations 
of  the  appellee  are  the  same  in  this  proceeding 
as  those  of  the  wife  and  husband  respectively 
in  a  court  of  equity,  in  their  lifetime. 

"V.  Because  it  does  not  appear  that  the 
written  assent  of  said  Amelia  F.  Day  was  ever 
obtained  by  the  said  George  W.  Day  to  apply 
any  part  of  the  principal  of  the  wife's  estate 
either  for  her  support  or  otherwise." 

The  court  held  the  fifth  defense  to  be  insuffi- 
cient. The  parties  were  then  at  issue  to  the 
jury;  the  plaintiff  had  a  verdict;  the  defend- 
ant appeals. 

The  first  five  reasons  are  based  upon  the  re 
ception  by  the  court  of  the  additional  statement 
as  to  his  claim  by- the  plaintiff.  The  remain 
ing  reasons  are  as  follows,  viz. : 

"6.  That  the  court  charged  tfee  jury  that  the 
property  in  question  in  this  case  came  within 
the  terms  of,  and  was  controlled  by,  Rev.  Stat, 
p.  186,  §  8. 

"7.  That  the  court  charged  the  jury  that  the 
pleadings  in  the  case  did  not  fix  the  character 
of  the  property  in  question  for  the  purposes  of 
this  case. 

"8.  That  the  court  charged  the  jury  that  if 
Mr.  Day  received  the  sole  and  separate  estate 
of  his  wife  on  an  agreement  to  return  it  to  her, 
— if  he  needed  it  in  his  business,  and  she  let  him 
have  it  from  time  to  time  as  he  requested, — 
the  8tatute  of  Limitations  would  not  apply. 

"9.  That  the  court  charged  that  if  Mrs.  Day 
did  not  give  the  property  in  question  to  her 
husband,  then  he  received  it  as  trustee,  so  that 
the  Statute  of  Limitations  would  not  apply  to 
the  transaction. 

"10.  That  the  court  charged  the  jury,  in 
substance  and  effect,  that  the  relation  of  debt- 
or and  creditor  did  not  and  could  not  have 
arisen  between  Mr.  and  Mrs.  Day,  and  that  he 
did  not  believe  that  any  such  relation  existed 
between  them;  but  that  if  the  jury  found  some 
other  agreement  to  have  existed  between  them, 
contemplating  a  return  of  the  money  in  ques- 
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tion,  their  verdict  should  be  for  the  appellants 

"11.  That  the  court  did  not  charge  the  jury- 
as  requested  by  the  appellee  in  his  first  request. 

"12.  That  the  court  did  not  charge  the  jury 
as  requested  by  the  appellee  in  his  third  request. 

"18.  That  the  court  did  not  charge  the  jury 
as  requested  by  the  appellee  in  his  fifth  request. 

"14.  That  the  court  sustained  the  demurrer 
to  the  fifth  defense  in  the  appellee's  answer, 

"15.  That  the  court  overruled  the  claims  of 
the  appellee  relating  to  the  reply  to  the  third 
and  fourth  defenses  of  the  answer." 

By  our  rules  of  practice,  great  latitude  is  al- 
lowed to  the  discretion  of  the  court  in  permit- 
ting amendments  of  and  additions  to  the  first 
statement  by  a  plaintiff  of  his  claim.  This, 
because  it  is  deemed  better  for  both  parties 
that  an  error  should  be  corrected  in  this  man- 
ner rather  than  by  compelling  the  plaintiff  to 
go  out  of  court  and  return  again;  it  is  in  the 
interest  of  an  early  and  economical  adjustment 
of  controversies.  In  the  exercise  of  this  dis- 
cretion the  court  is  always  careful  of  the  inter- 
ests of  the  defendant.  He  is  not  to  be  surprised 
by  any  change.  If  he  makes  it  appear  to  the 
court  that  time  is  necessary  for  preparation  to 
meet  the  new  presentation,  it  will  be  given  to 
him.  We  assume  for  the  present  purpose  that 
the  first  presentation  was  for  a  loan  against 
which  the  Statute  of  Limitations  would  run; 
the  second,  for  money  received  by  the  husband 
under  an  express  and  acknowledged  trust, 
against  which  the  statute  would  not  run.  The 
administrator  upon  the  husband's  estate  did 
not  ask  for  time.  He  simply  denied  the  power 
of  the  court  to  allow  the  amendment  at  any 
time  or  upon  any  condition.  There  was  no 
error  in  allowing  it. 

Another  reason  of  appeal  is  that  the  court 
charged  the  jury  that  the  property  in  question 
in  this  case  came  within  the  terms  of,  and  was 
controlled  by,  Rev.  Stat.  1875,  p.  186,  £  8.  That 
section  Is  as  follows: 

"All  the  personal  property  of  any  woman 
married  since  the  22d  day  of  June,  1849,  and 
all  the  personal  property  thereafter  acquired 
by  a  married  woman,  and  the  avails  of  any 
such  property,  if  sold,  shall  rest  in  the  husband 
in  trust  for  the  following  uses:  To  receive 
and  enjoy  the  income  thereof  during  his  life, 
subject  to  the  duty  of  expending  from  such  in- 
come so  much  as  may  be  necessary  for  the 
support  of  his  wife  during  her  life,  and  of  her 
children  during  their  minority;  and  to  apply 
any  part  of  the  principal  thereof  which  may 
be  necessary  for  the  support  of  the  wife,  or 
otherwise,  with  her  written  assent;  and,  upon 
his  decease,  the  remainder  of  such  trust  prop- 
erty shall  be  transferred  to  the  wife,  if  living; 
otherwise,  as  the  wife  may  by  will  have  di- 
rected, or.  in  default  of  such  will,  to  those  en- 
titled by  law  to  succeed  to  her  intestate  estate." 

We  understand  this  to  be  the  effect  of  the 
charge,  viz. :  If  the  jury  should  find  no  more  to 
be  proven  than  that  the  wife  acquired  the 
money  by  her  personal  services,  the  hus- 
band, by  force  of  the  statute,  in  the  ab- 
sence oi  an  agreement  between  himself 
and  wife,  would  become  trustee  thereof  for 
the  uses  and  upon  the  conditions  therein  speci- 
fied; also,  as  a  matter  of  law,  notwithstanding 
the  fact  that  in  the  pleadings  the  plaintiff 
claimed,  and  the  defendant  admitted,  the  money 
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to  be  the  sole  and  separate  property  of  the  wife 
in  the  strict,  technical  sense,  such  claim  and 
admission  are  not  of  sufficient  force  to  destroy 
the  effect  of  proof  of  a  tripartite  agreement  be- 
tween Mr.  Comstock,  who  paid  the  money  to 
the  wife,  the  wife,  and  the  husband,  which 
provided  that  the  control  and  beneficial  use  of 
the  money  should  be  in  the  wife  in  the  fullest 
manner,  without  declaring  in  technical  words 
and  form  that  it  should  be  her  sole  and  sepa- 
rate estate.  Also,  even  if  the  husband  could 
have  enforced,  as  against  the  wife,  his  right  to 
a  statutory  trusteeship  of  the  money  in  ques 
tion,  be  could  make  a  binding  contract  with 
her  that  it  should  become,  and  ever  thereafter 
continue  to  be,  her  sole  and  separate  estate, 
with  all  legal  consequences;  and  if  it  should 
be  found  as  a  fact  that  he  did  make  such  con- 
tract.andsubsequently  received  themoney  from 
her  as  her  sole  and  separate  property,  with  no 
further  understanding  or  agreement  than  that 
he  should  return  it,  as  a  matter  of  law  he  took 
it  burdened  with  such  trust  as  would  be  beyond 
the  reach  of  the  Statute  of  Limitations.  Also, 
in  the  opinion  of  the  court  upon  the  evidence, 
the  6tamp  of  sole  and  separate  property  was 
impressed  upon  the  money  by  an  agreement 
between  husband  and  wife. 

The  defendant  complains  of  these  instruc- 
tions. They  are  largely  speculative,  and,  if  in 
any  respect  erroneous,  the  error  does  not  be- 
come a  ground  for  granting  a  new  trial  unless 
the  defendant  was  injured  by  them. 

It  was  admitted  that  money  belonging  to 
the  wife,  of  considerable  amount,  had  gone 
into  the  hands  of  the  husband;  it  was  also 
agreed  that  this  money  belonged  to  the  wife 
as  her  sole  and  separate  estate  ;  and  the  sole 
question  was  whether  the  administrator  of  the 
wife's  estate  could  recover  it  from  the  estate 
of  the  husband.  The  administrator,  whom  we 
call  the  plaintiff,  claimed  that  under  the  Act  of 
1849  the  husband  received  this  as  statutory 
trustee,  and  that  consequently  he  could  not 
avail  himself  of  the  Statute  of  Limitations  as  a 
bar  to  the  recovery.  The  plaintiff  also  claimed 
that,  if  it  was  not  received  by  the  husband  as 
statutory  trustee,  yet  it  was  so  placed  in  his 
hands  for  care  and  investment  and  an  ultimate 
account,  that  the  law  created  a  trust  on  his 
part  which  prevented  his  taking  the  advantage 
of  the  Statute  of  Limitations.  The  defendant 
claimed  that  the  money  was  given  to  the  hus 
band,  and  that  he  was  not  bound  to  account 
for  it;  and  that,  if  not  a  gift,  it  was  a  loan  to 
him  in  the  ordinary  way  of  a  loan  between 
strangers,  against  which  the  Statute  of  Limit- 
ations would  run.  It  is  obvious  that  the  only 
question  of  importance  for  the  defendant  was 
whether  the  Statute  of  Limitations  would  run 
against  the  claim,  unless  indeed  the  jury  should 
find  it  to  be  a  gift.  The  jury  having  found 
that  it  was  not  a  gift,  it  leaves  the  question  of 
the  running  of  the  statute  as  the  only  one  of 
importance.  On  this  point  the  court  was 
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clearly  right  in  instructing  the  jury  that  the 
statute  would  not  run  against  a  statutory  trust 
on  the  part  of  the  husband,  nor  against  the 
trust  growing  out  of  ber  delivering  the  money 
to  him  to  manage,  invest,  and  account  for: 
while  the  instructions  given  with  regard  to  the 
running  of  the  statute  against  the  loan,  if  they 
should  regard  it  as  a  mere  ordinaryloan,  were 
wholly  in  the  defendant's  favor.  Whether  the 
court  was  right  in  instructing  the  jury  that 
the  statute  would  run  against  the  claim  if  they 
should  regard  the  transaction  as  an  ordinary 
loan,  it  is  not  necessary  for  us  to  decide,  and 
we  leave  the  question  entirely  open  for  future 
consideration. 

We  might  leave  the  matter  here,  but  we  are 
not  willing,  by  our  silence,  to  leave  room  for 
the  inference  that  under  the  statute  of  1849 
personal  property  of  the  wife,  which  is  her 
separate  estate,  can  come  under  the  control  of 
her  husband.  The  statute,  it  is  true,  is  com- 
prehensive in  its  language,  "All  the  personal 
property  of  any  woman  married  since  the  23d 
day  of  June,  1849,  *  *  *  shall  vest  in  the  hus 
band  in  trust."  But  it  is  very  clear  that  the 
wife  may  have  personal  property  to  which  the 
statute  does  not  apply.  A  father  often  leates 
money  to  a  daughter,  not  only  as  her  sole  and 
separate  estate,  but  with  an  express  provision 
that  it  shall  be  free  from  all  interest  in,  orcon- 
trol  over,  the  same  on  the  part  of  any  husband 
she  may  marry.  Such  property,  of  course, 
could  not  be  taken  possession  of  by  the  bus- 
band,  and  its  income  used  for  his  own  support; 
and  the  same  rule  must  apply  to  all  her  sepa- 
rate estate.  That  separate  estate,  whether  in 
the  form  of  principal  or  of  income  derived 
from  it,  she  can  dispose  of  as  she  pleases.  She 
may  put  it  into  his  hands  to  manage  for  ber 
as  her  agent;  she  may  loan  it  to  him,  and  she 
may  make  an  absolute  gift  of  it  to  him. 
Whether  she  has  done  either  is  always  a  ques 
tion  of  fact,  not  one  of  power;  but  the  court 
below  was  right  in  instructing  the  jury  that 
common  experience  suggests  the  necessity  of 
looking  carefully  at  a  transaction  in  which  a 
husband  claims  4hat  his  wife  has  voluntarily 
made  a  gift  to  him  of  her  property,  and  that 
there  should  be  "entirely  clear  and  satisfac- 
tory evidence  that  the  wife  intended  the  trans- 
action to  be  a  gift  from  herself  to  ber  hus- 
band." 

The  requests  to  charge  the  jury  concerning 
the  weight  and  application  of  the  testimony 
were  sufficiently  complied  with.  And  we 
think  the  judge  committed  noerror  in  express- 
ing to  the  jury  the  inclination  of  his  judg- 
ment, upon  the  evidence,  against  the  claim 
that  the  transaction  was  a  gift  or  a  loan  as  be- 
tween strangers.  He  did  not  make  his  opinion 
binding  upon  their  consciences.  He  left  them 
to  decide  the  matter  for  themselves. 

There  is  no  error,  and  there  should  be  w  ne* 
trial. 

In  this  opinion  the  other  Judges  concurred. 
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RHODE  ISLAND, 
Supreme  Court. 

Jonathan  MAXON  et  ai. 

v. 

Nancy  C.  GRAY  et  at. 
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1.  A  bill  charging  that  the  debt  for 
which  complainants  recovered  judg- 
ment was  contracted  by  defendant  un- 
der an  assurance  on  her  part  that  she 
would  pay  it  out  of  her  dower  right, 
and  that  she  fraudulently  refrains  from 
having  her  dower  assigned  so  that  com- 
plainants shall  not  levy  their  execution 
upon  it,  does  not  charge  such  fraud 
as  gives  jurisdiction  in  equity. 

2.  A  debtor  who  has  property  in  such 
form  that  it  is  not  attachable  is  under 
no  legal  duty  to  his  creditors  to  con- 
vert It  into  a  form  in  which  it  will  be 
attachable. 

3.  Mere  inaction,  where  there  is  no  legal 
duty  to  act,  is  not  cognisable  as  fraud 
in  equity,  whatever  motives  may  influ- 
ence the  non-acting  party. 

(Decided  February  19, 1887.) 

BILL  in  equity  to  satisfy  a  judgment  debt 
out  of  a  right  of  dower.   On  demurrer  to 
the  bill.    Demurrer  sustained. 

After  the  opinion  given  in  this  case  (Maxon 
v.  Gray,  1  New  Eng.  Rep.  27,  14  R.  I.  641), 
the  complainants,  June  11,  1885,  amended  their 
bill.  To  the  amended  bill  the  respondents  de- 
murred. 

Messrs.  Crafts  Sc  Tillinghast,  for  re- 
spondents: 

This  court  has  already  decided  that  this  bill 
of  complaint  cannot  be  maintained  simply  to 
reach  a  chose  in  action,  such  as  dower;  at  least 
without  allegations  of  fraud,  leaving  the  latter 
question  undecided. 

Maxon  v.  Gray,  1  New  Eng.  Rep.  27,  14  R. 
I.  641. 

The  expectation  of  the  firm  that  the  debt 
would  be  paid  out  of  the  rents  and  profits,  or 
out  of  the  dower  right  by  defendant  Nancy 
C.  Gray,  is  altogether  inadequate,  and  the 
court  has  already  decided  that  her  neglect 
and  refusal  to  have  dower  assigned  is  not  fraud; 
and  if  the  neglect  is  not  a  sufficient  fraud  to 
give  jurisdiction,  then  of  course  the  allegation 
that  she  has  fraudulently,  collusively,  etc., 
neglected  to  have  dower  assigned  adds  nothing. 

There  is  no  allegation  that  she  promised  to 
have  dower  assigned,  or  to  sell  her  right  and 
pay  out  of  the  proceeds,  or  that  the  rents  and 
profits  had  been  sufficient  to,  pay.  There 
should  be  allegations  of  what  representations 
and  promises  were  made  by  Nancy  C.  Gray; 
that  they  were  made  with  fraudulent  intent; 
that  she  had  failed  to  fulfill  the  definite  promises 
made;  and  that  she  had  been  able  to  do  so. 

Messrs.  Thomas  H.  Peabody  and 
Charles  Perrin,  for  complainants: 

Actual  or  positive  fraud  includes  cases  of  the 
intentional  and  successful  employment  of  any 
cunning,  deception  or  artifice  used  to  circum- 
vent, p  heat,  or  deceive  another. 

1  8tory,  Eq.  Jurisp.  §  186. 

B.  I. 
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The  equity  doctrine  of  fraud  extends,  forcer- 
tain  purposes,  to  the  violation  of  that  class  of 
so-called  imperfect  obligations  which  are  bind- 
ing on  conscience,  but  which  human  laws  do 
not  and  cannot  ordinarily  undertake  to  enforce. 

2  Kent,  Com.  89;  1  Johns.  Ch.  680;  1  Ball  & 
B.  Ch.  250,  251. 

What  constitutes  a  case  of  fraud  in  the  view 
of  courts  of  equity,  it  would  be  difficult  to 
specify.  It  includes  all  acts,  omissions,  and 
concealments  which  involve  a  breach  of  legal 
or  equitable  duty,  trust,  or  confidence  justly 
reposed,  and  which  are  injurious  to  another,  or 
by  which  an  undue  and  unconscientious  ad- 
vantage is  taken  of  another. 

1  Bouv.  613. 

The  ground  of  demurrer  that  a  dower  right 
unassigned  cannot  be  reached  in  a  court  of 
equity  where  there  has  been  fraud  is  effectu- 
ally disposed  of  by  the  former  decision  of  this 
court  in  this  case  (Maxon  v.  Gray,  1  New  Eng. 
Rep.  27, 14  R  I.  641),  and  in  Greene  v.  Keene, 
Id.  888. 

Per  Curiam: 

Since  our  former  decision  in  this  case  the  bill 
has  been  amended  by  alleging  that  the  debt  for 
which  the  complainants  recovered  judgment 
was  contracted  by  the  defendant  Nancy  C. 
Gray,  under  an  assurance  on  her  part  that  she 
would  pay  it  out  of  her  dower  right  or  estate, 
or  out  of  the  income  and  profits  thereof,  and 
in  the  expectation,  on  the  part  of  the  com- 
plainants, that  she  would  do  so;  and  by  further 
alleging,  in  substance,  that  the  said  Nancy,  act- 
ing fraudulently  and  in  collusion  with  the 
heirs,  occupies  and  enjoys  the  entire  estate  in 
which  she  is  entitled  to  dower,  with  the  con- 
sent of  the  heirs,  and  refrains  from  having  her 
dower  assigned,  purposely,  so  that  the  com- 
plainants shall  not  be  able  to  levy  their  execu- 
tion upon  it.  The  complainants  contend  that 
these  amendments  introduce  the  element  of 
fraud  required  to  give  the  court  jurisdiction. 

The  first  amendment  simply  alleges  an  as- 
surance which  may  have  been  given,  for  any- 
thing that  appears,  in  entire  good  faith,  and  we 
do  not  think  that  a  failure  to  fulfill  it  amounts, 
in  law,  to  a  fraud.  Indeed  we  do  not  see  how 
it  puts  the  widow  under  any  stronger  duty,  in 
point  of  law,  than  she  would  have  been  under 
without  it,  by  reason  of  her  general  obligation 
to  pay  her  debts,  unless  it  was  of  such  a  na- 
ture as  to  bind  her  estate;  and  the  complainants 
do  not  claim  relief  on  that  ground.  We  do 
not  see  that  the  second  amendment  materially 
alters  the  bill.  Merely  to  characterize  an  act 
or  omission  as  fraudulent  or  collusive  is  not 
enough,  but  the  allegation  must  be  such  that 
the  court  can  see,  without  the  epithets,  that  the 
act  or  omission  is  fraudulent.  The  allegation 
here  is.  not  that  said  Nancy  has  done  anything 
to  put  her  property  beyond,  but  only  that  she 
refrains  from  doing  anything  to  bring  it  within, 
the  reach  of  legal  process.  We  do  not  think 
this  is  such  fraud  as  gives  jurisdiction  in  equity. 
A  debtor  who  has  property  in  such  form  that 
it  is  not  attachable  is  under  no  legal  duty  to 
his  creditors  to  convert  it  into  a  form  in  which 
it  will  be  attachable;  and,  in  our  opinion,  mere 
inaction  where  there  is  no  legal  duty  to  act  is 
not  cognizable  as  fraud  in  equity,  whatever 
motives  may  influence  the  non-acting  party. 
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It  may  be  thought  that  this  view  does  not  ac- 
cord with  the  view  taken  in  Re  Keene,  Petition- 
er, 2  New  Eng.  Rep.  504,  Index  Y,  1.  The 
question  in  that  case  was  whether  a  debtor,  own- 
ing a  patent-right  which,  being  intangible,  was 
incapable  of  seizure  on  execution,  was  liable  to 
commitment  under  Pub.  Stat.  chap.  222,  §  14, 
for  fraud  in  the  detention  of  his  property,  if, 
still  retaining  the  patent-right,  he  refused  to  pay 
his  debt.  The  court  was  of  opinion  that  the 
debtor  was  guilty  of  "fraud  in  the  detention," 
within  the  meaning  of  the  statute;  the  provision 
for  arrest  on  execution  being  designed  for  the 
case  of  debtors  who  have  property  not  exempt, 
which  they  refuse  to  use  if  necessary  for  the  pay- 
ment of  their  debts.  We  think,  however,  that 
the  statute  was  only  intended  to  determine  in 
what  cases  execution  was  issuable  against  the 
body,  and  that  it  was  no  part  of  its  purpose  to 
enlarge  the  jurisdiction  in  equity.  If  a  credi- 
tor desires  the  benefit  of  the  statute,  he  should 
proceed  under  it. 
Demurrer  sustained. 


Henry  REYNOLDS.  Admr.  of  James 
Reynolds, 


John  B.  HENNES8Y. 

1 .  The  act  of  the  donee  of  a  power  is, 

in  contemplation  of  law,  the  act  of  the 
donor  himself,  if  he  simply  executes  it 
in  a  proper  manner;  and  if  damages 
ensue  from  such  execution,  it  is  the  do- 
nor, and  not  the  donee,  who  is  to  be 
regarded  as  the  author  of  them. 

2.  It  is  only  when  the  donee  of  a  power 
of  sale  in  a  mortgage  is  guilty  of  some 
fraud  or  fault  detrimental  to  the  inter- 
ests of  the  owner  of  the  equity  of  re- 
demption, in  his  manner  of  executing 
the  power,  that  he  can  actually  execute 
it,  and,  at  the  same  time,  violate  his 
duty. 

3.  The  averment  that  such  donee  acted 
secretly,  and  without  the  knowledge  of 
the  donor  of  the  power,  in  executing  it, 
does  not  show  any  violation  of  duty;  for 
the  donee  was  under  no  obligation,  so 
long  as  he  acted  within  the  terms  of  the 
power,  to  give  any  notice,  other  than 
the  general  notice  prescribed  in  the 
power,  of  what  he  intended  to  do. 

4.  Assuming  that  the  donee  of  such  pow- 
er could  not  convey  the  mortgaged 
premises  absolutely,  without  receiving 
the  amount  bid  for  them,  or  so  much 
thereof  as  the  owner  of  the  equity  of 
redemption  was  entitled  to,  such  con- 
veyance by  him  would  be  void,  or  ef- 
fectual only  to  transfer  the  mortgage 
or  the  mortgagee's  interest  in  the 
lands,  the  mortgagor  still  remaining 
the  owner  of  the  equity  of  redemp- 
tion; and  the  latter  would  not  suffer  the 
loss  of  so  much  of  the  amount  bid  as 
was  not  required  to  pay  the  amount  due 
on  the  mortgage. 

5.  An  action  will  not  lie  for  fraudulently 
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preventing  one  from  bringing  a  suit 

upon  a  cause  of  action,  by  concealing  its 
existence  by  false  representations  until 
after  it  was  barred  by  the  Statute  of 
Limitations,  unless  the  cause  of  action 
alleged  to  have  been  concealed  was  in 
fact  a  good  cause  of  action. 

(Providence  Decided  March  19,  1887.) 

TRE8PASS  on  the  case.  On  demurrer  to  the 
declaration.  Demurrer  sustained. 
This  action  was  brought  March  2, 1886.  after 
the  equity  suit  ,  Reynolds  v.  Hennessy,  Index,  X. 
49,  1  New  Eng.  Rep.  863,  had  been  dismissed, 
and  was  founded  on  the  same  transactions  as 
that  suit. 

Mr.  William  H.  Greene,  for  defendant 
Messrs.  George  B.  Barrows,  Charles 
Bradley,  and  Albert  R.  Greene,  for 

plaintiff. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  of  trespass  on  the  case  et 
delicto.  The  declaration  contains  three  counts, 
each  of  which  is  demurred  to. 

The  first  count  sets  forth  that,  on  February 
24,  1870,  one  Bartlet  Reynolds,  being  then  the 
owner  of  a  lot  of  land  described,  mortgaged 
it,  with  power  of  sale,  to  the  defendant,  to  se- 
cure a  negotiable  promissory  note  of  $1,600, 
payable  to  the  order  of  the  defendant  five  yean 
from  date,  with  interest  semi-annually  at  the 
rate  of  8  per  cent;  that  Bartlet  died  February 
4,  1872,  and  his  estate  in  the  lot  descended  to 
James  Reynolds,  the  plaintiff's  intestate,  he 
being  Bartlet's  sole  heir;  that  in  May.  1872. 
the  defendant,  for  breach  of  the  mortgage, 
sold  the  lot,  under  the  power,  to  one  Patrick 
Reynolds,  the  highest  bidder,  for  $4,950;  said 
sum  being  greatly  in  excess  of  the  amount  due 
and  the  expenses  of  sale;  that  thereupon 
it  became  the  duty  of  the  defendant  to  gfre  a 
deed  of  the  lot  to  Patrick  Reynolds  for  the 
full  sum  bid  and  no  less,  and  to  account  to 
James  Reynolds,  and  to  pay  over  to  him  such 
excess;  but  that  the  defendant  afterwards,  in 
1872,  not  regarding  his  duty,  and  "wrongful- 
ly, subtilely,  and  maliciously  contriving  to  in- 
jure said  James  Reynolds  and  to  defraud  him 
of  such  excess,  did  secretly  and  fraudulently, 
without  notice  to  said  James  Reynolds,  and 
without  his  knowledge,  under  color  of  his 
right  and  authority  as  attorney  and  mortgagee 
as  aforesaid,  make,  execute,  and  deliver  to  the 
said  Patrick  Reynolds  a  deed  of  said  premises, 
vesting  in  him.  said  Patrick,  a  full  and  abso- 
lute estate  in  tee  simple;  and  in  fact  secretly, 
covinously,  and  fraudulently  sold  and  con- 
veyed said  premises  to  said  Patrick,  notwith- 
standing said  Patricks  bid  of  $4.9.50,  for  the 
sum  of  about  the  amount  due  on  said  note  and 
the  expenses  of  sale,  to  wit  for  the  sum  of  only 

$  ;  by  reason  whereof  the  balance  of  the 

amount  bid  for  said  premises  at  said  sale  by 
said  Patrick,  as  aforesaid,  to  wit,  the  sum  of 
,  was  wholly  lost  to  said  James  Rey- 


nolds in  his  lifetime.'  s 

The  power  of  sale,  which  is  set  forth  m  full 
in  the  count,  is  in  the  usual  form.  It  author- 
izes the  mortgagee  to  sell  at  auction  for  default, 
after  notice  as  prescribed,  and  to  make  convey- 
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ance  vesting  in  the  purchaser  "a  full  and  ab- 
solute estate  in  fee  simple;"  to  receive  the 
amount  which  the  lot  sold  for,  and,  after  pay- 
ing expenses,  to  apply  the  residue  to  the  pay- 
ment of  the  note,  principal  and  interest, 
accounting  to  the  mortgagor,  his  heirs  and  as- 
signs, for  all  sums  over  and  above  the  amount 
thereof. 

The  question  which  has  been  argued  for  the 
plaintiff  is  whether  the  count  sets  forth  a  cause 
of  action  which  survives  to  the  administrator, 
it  being  assumed  that  a  cause  of  action  is  al- 
leged. The  primary  question,  however,  is 
whether  any  cause  of  action  is  alleged. 
The  gist  of  the  count  is  that  the  de- 
fendant, as  donee  of  the  power,  sold  the  lot  to 
Patrick  Reynolds  for  $4,950  bid,  and  then 
conveyed  it  to  him  by  deed  passing  the  estate 
absolutely,  without  requiring  any  more  than 
was  sufficient  to  pay  the  mortgage  note  and  ex- 
penses, whereby  the  residue  was  lost  to  James 
Reynolds,  the  plaintiff's  intestate.  The  count 
assumes  that  the  defendant,  as  donee  of  the 
power,  could  convey  the  lot  absolutely,  with- 
out requiring  the  intestate's  portion  of  the 
price,  and  yet  that  it  was  a  violation  of  his 
duty  for  him  to  do  so.  We  think  this  assump- 
tion involves  a  judicial  inconsistency.  The 
donee  of  such  a  power  may  commit  a  violation 
of  his  duty  in  executing  it,  but  not  by  simply 
executing  it;  for  the  power  is  given  to  be  exe- 
cuted when  due  occasion  occurs.  The  act  of 
the  donee  of  the  power  is,  in  contemplation  of 
law,  the  act  of  the  donor  himself,  if  he  simply 
executes  it  in  a  proper  manner;  and  if  dam- 
ages ensue  from  such  execution,  it  is  the  donor, 
not  the  donee,  who  is  to  be  regarded  as  the  au- 
thor of  them.  It  is  only  when  the  donee  of 
the  power  is  guilty  of  some  fraud  or  fault  det- 
rimental to  the  interests  of  the  owner  of  the 
equity  of  redemption,  in  his  manner  of  execut- 
ing the  power,  that  he  can  actually  execute  it, 
and,  at  the  same  time,  violate  his  duty;  and  no 
such  fraud  or  fault  on  the  part  of  the  defend- 
ant is  duly  alleged;  for,  though  it  is  alleged 
that  he  acted  "secretly,  covinously,  and  fraud- 
ulently,  "  etc. ,  such  denunciatory  characteriza- 
tions are,  according  to  the  rules  of  pleading, 
to  be  treated  merely  as  expressions  of  the  ani- 
mosity of  the  party  or  pleader,  not  as  substan- 
tive allegations  of  the  fraud  or  misconduct. 
Nor  does  the  averment  that  the  defendant 
acted  secretly  and  without  the  knowledge  of 
James  "Reynolds  show  any  violation  of  duty; 
for  it  does  not  appear  that  he  was  under  any 
obligation,  so  long  as  he  acted  within  the  terms 
of  the  power,  to  give  any  notice,  other  than 
the  general  notice  prescribed  in  the  power,  of 
what  he  intended  to  do.  In  this  view,  there- 
fore,— that  is,  on  the  assumption  that  the  de- 
fendant acted  within  the  terms  of  the  power, 
so  that  his  deed  actually  conveyed  an  absolute 
estate  in  fee  simple  to  the  purchaser, — we  do 
not  think  that  any  cause  of  action  is  duly  set 
forth. 

But  perhaps  it  may  be  claimed  that  the  de- 
fendant did  not  act  within  the  terms  of  his 
power,  and  therefore  that  he  violated  bis  duty 
by  exceeding  them.  This  is  to  claim  that  he 
had  no  power  to  convey  the  lot  absolutely 
without  receiving  the  amount  bid  for  it,  or  at 
least  so  much  of  it  for  James  Reynolds  as  he 
was  entitled  to  as  owner  of  the  equity  of  re- 
st. L 
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demption.  Assuming  that  this  is  so,  it  follows 
that  the  conveyance  to  Patrick  Reynolds  was 
void,  or,  at  the  most,  was  effectual  only  to 
transfer  the  mortgage  or  the  mortgagee's  in- 
terest to  him,  James  Reynolds  still  remaining 
the  owner  of  the  equity  of  redemption,  ana 
consequently  that  James  Reynolds,  whatever 
other  Injury  he  may  have  sustained,  cannot 
have  suffered  the  injury  which  is  alleged, 
namely,  the  loss  of  so  much  of  the  amount  bid 
as  was  not  required  to  pay  the  mortgage  note 
and  expenses,  since  it  is  only  as  the  price  of  the 
equity  of  redemption,  when  sold  ana  conveyed, 
that  he  could  be  entitled  thereto.  In  this  view, 
if  James  Reynolds  suffered  any  injury,  it  does 
not  appear  what  the  injury  wcs.  Indeed,  the 
view  is  utterly  inconsistent  with  the  theory  on 
which  the  count  is  framed,  and  we  do  not 
think  it  can  be  resorted  to,  to  sustain  it. 

The  second  count  alleges  the  same  cause  of 
action  on  the  part  of  the  defendant,  and  the 
same  injury  resulting  therefrom,  as  are  alleged 
in  the  first  count,  and,  in  addition  thereto,  sets 
forth  that  the  defendant,  intending  and  con- 
triving to  hinder  and  prevent  James  Reynolds 
from  knowing  and  discovering  that  he  had  ex- 
ecuted and  delivered  to  Patrick  a  deed  of  the 
lot  on  receiving  only  enough  to  pay  the  note 
and  expenses,  till  a  period  of  six  years  should 
have  elapsed  therefrom,  did  wrongfully,  etc., 
conceal  the  fact  from  James  Reynolds,  and, 
further,  did  falsely,  etc.,  give  out,  represent, 
and  pretend  that  he  had  received  the  amount 
bid,  and  continued  to  do  so  until  James  Rey- 
nolds died,  September  8,  1882;  by  means 
whereof  the  remedy  of  said  James  Reynolds  in 
his  lifetime,  by  action  against  the  defendant 
for  wrongfully  making  and  delivering  said 
deed  for  only  enough  of  the  price  bid  to  pay 
the  note  and  expenses,  became  barred  by  the 
Statute  of  Limitations,  and  said  James  was 
prevented  from  maintaining  any  action  in  that 
behalf,  in  his  lifetime,  against  the  defendant. 

The  cause  of  action  against  the  defendant 
which  is  intended  to  be  set  forth  in  the  second 
count  is  that  the  defendant,  fraudulently  con- 
triving and  intending  so  to  do,  prevented  James 
Reynolds  from  bringing  suit  upon  the  cause 
of  action  supposed  to  be  set  forth  in  the  first 
count,  by  concealing  its  existence  by  false  rep- 
resentations, until  after  it  was  barred  by  the 
Statute  of  Limitations,  and  until  the  death  of 
said  James. 

We  need  not  decide  whether  an  action  will 
lie  for  such  concealment,  if  a  good  cause  of 
action  be  concealed;  for  it  is  very  evident  that 
it  will  not  lie  unless  it  is  made  to  appear  that 
the  cause  of  action  which  is  alleged  to  have 
been  concealed  was  in  fact  a  good  cause  of  ac- 
tion, and  here,  if  our  view  be  correct,  this  has 
not  yet  been  made  to  appear.  We  may  remark, 
however,  that  the  case  of  Imperial  Oat  Light 
&  Coke  Co.  v.  London  Gas  Light  Co.  10  Exch. 
Rep.  39,  which  is  cited  in  support  of  the  sec- 
ond count,  is  not  a  very  clear  authority  for  the 
proposition  that  the  concealment  of  a  cause  of 
action  until  the  remedy  is  barred  by  the  Stat- 
ute of  Limitations  is  itself  a  cause  of  action; 
for  two  of  the  judges  remarked  in  that  case 
that  what  was  done  to  effect  the  concealment, 
being  -a  trespass,  was  a  good  cause  of  action, 
whether  the  concealment  was  or  not;  and 
thereupon  the  court,  without  giving  further 
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explanation,  sustained  the  action  because  the  I 
defendants  were  alleged  to  have  done  certain 
wrongful  acts,  in  consequence  of  which  the 
plaintiff  sustained  damage. 

The  counsel  for  the  plaintiff  makes  no  argu- 
ment in  support  of  the  third  count,  and  we 
therefore  assume  that  it  is  abandoned. 

Demurrers  sustained. 


8TATE  of  Rhode  Island 
v. 

Joseph  DOYLE. 

1.  In  an  indictment  for  a  nuisance  in 
keeping  a  place  for  the  habitual  re- 
sort of  intemperate,  idle,  dissolute, 
noisy,  and  disorderly  persons,  it  is  not 

necessary  to  give  the  names  of  the  per- 
sons of  that  character  who  are  in  the 
habit  of  resorting  to  it 

2.  Such  indictment  is  not  bad  because  it 
charges  the  same  offense  in  two  dif- 
ferent counts;  nor  because  of  the  omis- 
sion of  the  words  "then  and  there,"  as 
indicated  in  the  motion  ru  arrest. 

(Providence  Decided  April  28, 1887.) 

ON  exceptions  to  the  Court  of  Common  Pleas. 
Overruled. 

Indictment  for  keeping  a  common  nuisance. 

The  case  is  stated  in  the  opinion. 

Messrs.  Charles  H.  Page  and  Franklin 
P.  Owen,  for.  defendant. 

Mr.  Walter  P.  Angell,  Aut.  Atty-Oen., 
for  plaintiff. 

Per  Curiam: 

The  defendant  was  indicted  at  the  December 
Term,  a.  d.  1886,  of  the  Court  of  Common 
Pleas  for  this  county,  for  keeping  and  maintain- 
ing a  common  nuisance,  under  Pub.  Stat.  chap. 
80,  1,  2,  and,  on  trial  before  a  jury,  was 
convicted. 

After  verdict  and  before  sentence,  he  moved 
in  arrest  of  Judgment,  on  the  ground  that  the 
indictment  is  insufficient,  in  that  (1)  it  does  not 
set  forth  the  names  of  the  persons  who  are  de- 
scribed in  it  as  intemperate,  idle,  dissolute, 
noisy,  and  disorderly  persons,  and  who  are  al- 
leged to  be  in  the  habit  of  resorting  to  the  de- 
fendant's place;  (2)  the  first  and  second  counts 
of  the  indictment  contain  the  same  charge,  and 
charge  the  defendant  with  the  same  offense;  (8) 
said  indictment  does  not  charge  that  defendant 
kept  a  place,  etc.,  where  idle,  intemperate,  etc., 
persons  were  then  and  there  in  the  habit  of  re- 
sorting. The  motion  was  overruled,  and  the 
defendant  excepted. 

We  do  not  think  it  was  necessary  to  set  forth 
in  the  indictment  the  names  of  the  persons 
there  described.  It  would  be  difficult,  and  in 
many  cases  impossible,  so  to  do.  The  offense 
consists  in  keeping  a  place  for  the  habitual  re- 
sort of  persons  of  the  character  indicated,  who- 
ever they  may  be.  The  authorities  cited  for 
the  State  show  that  it  has  been  held  that,  in  a 
common-law  indictment  for  keeping  a  disor 
derly  house,  it  is  unnecessary  to  give  the  names 
of  the  persons  resorting  to  it.  The  indictment 
is  in  the  form  in  which  indictments  for  the  of- 
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fense  have  been  drawn  for  thirty  years.  More- 
over, the  entire  clause  alleging  that  the  place 
was  kept  for  the  habitual  resort  of  intemper- 
ate,idle,  dissolute,  noisy, and  disorderly  persons 
might  be  struck  out,  and  the  indictment  would 
still  be  good ;  the  allegation  being  simply  an 
allegation  of  one  among  several  of  the  modes 
in  which  the  offense  charged  can  be  committed. 

We  do  not  think  the  indictment  is  bad  be- 
cause it  charged  the  same  offense  in  two  dif- 
ferent counts.  It  is  common  practice  to  charge 
an  offense  in  several  counts  in  different  ways, 
for  the  purpose  of  meeting  the  evidence  as  it 
may  come  out  on  the  trial;  and  though  it  is 
usual  to  charge  the  offense  as  if  the  offense  in 
each  count  was  a  distinct  offense,  yet  that  i* 
matter  of  form,  and  does  not  make  the  indict- 
ment bad  under  our  statute.  R.  I.  Pub.  Stat, 
chap.  248,  §  4. 

The  omission  of  the  words  "then  and  there," 
as  indicated  in  the  motion  in  arrest,  was  imma 
terial .    Commonwealth  v.  Lang  ley,  14  Gray,  21 . 

Exceptions  overruled. 


STATE  of  Rhode  Island 
v. 

Frank  A  KANE* 

1.  An  indictment  charging  an  offense  in 
the  language  of  the  statute  is  general 
ly  sufficient. 

2.  In  an  indictment  for  keeping  an  un- 
licensed victualing  house,  It  is  not 
necessary  to  allege  that  it  was  kept  open 
for  business.  To  keep  open  a  victualing 
house  is  necessarily  to  keep  open  a  place 
where  victuals  are  sold,  or  where  the 
business  of  victualing  is  carried  on. 

3.  An  allegation  that  defendant  was  the 
keeper  or  proprietor  is  not  necessary* 


(Provldenc 


-Decided  May  87, 1887J 
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N  exceptions  to  the  Court  of  Common  Pleas- 
Overruled. 

Indictment  for  keeping  an  unlicensed  vic- 
tualing house. 

The  case  is  stated  in  the  opinion. 

Mr.  Joseph  Osfield,  Jr.,  for  defendant. 

Mr.  Walter  P.  Angell,  Aut.  AttyGe*.. 
for  plaintiff. 

Per  Curiam: 

The  defendant  was  indicted  at  the  December 
Term  a.  d.  1886,  of  the  Court  of  Common  Pleas 
for  this  county,  for  keeping  an  unlicensed  vic- 
tualing house,  under  R.  I.  Pub.  Stat  chap.  W. 
|  3,  as  follows:  "§  8.  Every  person  in  any 
town,  who  shall  open  or  keep  open  any  tavern, 
victualing  house,  cook-shop,  oyster-house,  or 
oyster  cellar,  without  license  first  had  and  ob- 
tained from  the  town  council  of  such  town, 
or  in  anv  place  other  than  that  specified  in  such 
license,  "shall  be  fined  $50  for  each  offense;  one 
half  thereof  to  the  use  of  the  town  in  which 
the  offense  shall  have  been  committed,  and  one 
half  thereof  to  the  use  of  the  8tate."  The  in- 
dictment alleges  that  the  defendant,  on  the 
11th  day  of  December,  1888,  with  force  and 
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arms,  at  Pawtucket,  in  the  county  of  Provi- 
dence, "unlawfully  did  open  and  keep  open  a 
victualing  house  in  the  city  of  Pawtucket,  in 
said  State,  without  a  license  then  and  there 
first  had  and  obtained  from  the  board  of  al- 
dermen of  aaid  city  of  Pawtucket." 

At  the  trial  the  defendant  moved  to  quash 
the  indictment  because  (1)  it  does  not  allege 
that  the  defendant  did  open  and  keep  open 
said  victualing  house  for  business,  and  there- 
fore does  not  charge  any  offense;  (2)  it  does  not 
allege  that  the  defendant  was  the  keeper  or 
proprietor  of  said  victualing  house.  After  a 
Terdict  of  guilty,  the  defendant  moved  in  ar- 
rest of  judgment  on  the  same  grounds.  All 
these  motions  were  overruled,  and  the  defend- 
ant excepted. 

The  indictment  follows  the  language  of  the 
statute;  and  though  an  indictment  charging  an 
offense  in  the  language  of  the  statute  is  not  al- 
ways, it  is  generally,  sufficient.  To  open  and 
keep  open  a  victualing  house  is  necessarily  to 
open  and  keep  open  a  place  where  victuals  are 
sold  or  furnished,  or  where  the  business  of 
victualing  is  carried  on.  Therefore  it  adds 
nothing  to  say  that  the  place  was  open  or  kept 
open  for  business. 

We  do  not  think  that  any  allegation  that  the 
defendant  was  the  keeper  or  proprietor  was 
necessary. 

Exceptions  overruled. 


STATE  of  Rhode  Island 

James  MARCH  ANT. 

1.  Under  Pub.  Stat.  R.  I.  chap.  246,  §  5, 
an  indictment  which  charges  that  de- 
fendant, on  the  4th  of  July,  did  keep  a 
room,  and  suffered  it  to  be  kept,  to  be 
used  for  gambling,  means  that  he  kept 
and  suffered  it  to  be  kept  on  the  day  al 
leged,  and  the  words  "then  and  there" 
are  unnecessary. 

2.  A  motion  in  arrest  of  judgment  can- 
not be  sustained  if  either  count  of  the  in- 
dictment is  good. 

8.  If  defendant  was  in  charge  and  con- 
trol of  the  room  for  the  purpose,  on 
his  part,  of  its  being  used  as  a  gam- 
bling room,  it  was  enough  to  make  him 
guilty  of  the  offense,  even  though  the 
room  was  not  actually  so  used  while  he 
was  in  charge  of  it. 

(Providence  Decided  May  28,  1887.) 

ON  exceptions  to  the  Court  of  Common  Pleas. 
Overruled. 

Indictment  for  keeping  a  room  for  gambling, 
etc. 

The  case  is  stated  in  the  opinion. 

Messrs.  Charles  H.  Page  and  Franklin 
P.  Owen,  for  defendant. 

Jfr.  Walter  P.  Angell,  Asst.  Atty-Qen. 
for  plaintiff. 

Per  Curiam: 

The  defendant  was  indicted  in  the  court  of 
common  pleas,  under  Pub.  Stat.  R.  I.  chap. 
246,  §  5,  as  follows:  *'§  5.  Every  person  who 
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shall  keep  or  suffer  to  be  kept  any  building, 
room,  booth,  shed,  tent,  arbor,  or  any  other 
place  in  any  city  or  town  in  this  State,  or  in 
any  vessel,  boat,  or  raft  upon  any  waters  of 
Narragansett  Bay,  to  be  used  or  occupied  for 
the  purpose  of  gambling  or  playing  ut  any 
game  or  games  of  chance  of  any  kind  whatso- 
ever, for  money  or  other  valuable  considera- 
tion, or  shall  keep,  exhibit,  or  suffer  to  be  kept 
or  exhibited,  upon  his  premises,  or  under  lite 
control,  any  cards,  dice,  table,  bowls  wheel  of 
fortune,  shuffleboard.  or  billiard  table,  or  any 
device,  implement,  or  apparatus  whatsoever,! a 
be  used  in  gambling  or  playing  at  any  game  or 
games  of  chance,  for  money  or  other  valuable 
Consideration;  or  who  shall  be  guilty  of  deal- 
ing faro,  or  banking  for  others  to  dial  faro,  or 
acting  as  lookout,  game-keeper,  or  assistant 
for  the  game  of  faro,  or  any  other  banking 
game  where  money  or  property  it  dependent 
upon  the  result,  shall  be  taken  and  held  to  be 
a  common  gambler,  and  shall  be  imprisoned 
not  exceeding  two  years,  or  be  fined,  not  ex- 
ceeding $5,000,  nor  less  than  $500. " 

The  case  comes  before  us  on  exceptions,  for 
alleged  errors  committed  by  said  ©OUrJ  in  re- 
fusing to  instruct  the  jury  on  the  I  rial  us  re- 
quested by  the  defendant,  and  also  for  over- 
ruling the  defendant's  motion  in  arrest  of 
judgment.  We  will  consider  the  Inner  excep- 
tion first. 

The  indictment  contained  two  counts.  Tlie 
first  count  charges  that  the  defendnm.  on  July 
4,  1886,  with  force  and  arms,  at  1'  iwim  k.  f. 
unlawfully  "did  keep  and  suffer  la  be  kept 
a  certain  room  to  be  used  and  occupied  for  the 
purpose  of  gambling  and  playing  at  games  of 
chance,  for  money  and  other  valuable  consid- 
eration, whereby,"  etc.  The  second  bounJ 
charges  that  the  defendant,  at  tie  mime  time 
and  place,  "unlawfully  did  keep  ami  exhibit, 
and  suffer  to  be  kept  and  exhibited,  noun  hia 
premises  and  under  his  control,  tables,  cards, 
dice,  etc.,  to  be  used  in  gambling  and  playing 
at  games  of  chance,  whereby,"  etc.  The  de- 
fendant directs  his  argument  especially  against 
the  second  count,  as  being  the  more  clearly 
insufficient.  The  motion,  however,  cannot  be 
sustained  if  either  count  is  good.  We  think  the 
first  count  is  good.  It  is  substantially  in  the 
language  of  the  statute.  The  objection  of 
the  defendant  is  that  the  charge  is  thai  Ik-  kept 
the  room  to  be  used  for  gambling,  without  al- 
leging that  he  kept  it  to  be  then  and  there 
used  for  gambling.  We  think,  how  ever,  Unit 
the  charge  that  the  defendant,  "on  the  4th  Of 
July,  did  keep  a  room,  and  suffer  it  in  lie  kept, 
to  be  used  for  gambling,"  means  that  lie  kept 
it,  and  suffered  it  to  be  kept,  to  be  used  for 
gambling,  on  the  day  alleged,  and  that  the 
words  "then  and  there"  were  unnecessary, 
Commonwealth  v.  Bugbee,  4  Gray,  208:  CVl»- 
monwealtk  v.  Langley,  14  Gray,  21 ;  Whiting  v. 
State,  14  Conn.  487. 

The  evidence  submitted  on  the  trial  pf  the 
indictment  went  to  show  that  one  Frank  E 
Sulloway  was  the  lessee  and  keeper  of  Luc  room 
mentioned  in  the  indictment,  and  that  the  de- 
fendant was  there  with  others,  and  that,  mi  the 
day  mentioned  in  the  indictment,  the  defend- 
ant and  others  being  present,  Sullowuy  went 
out  and  left  the  room  temporarily  in  charge  nf 
the  defendant.   The  instruction  ^gfg<wfe 
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that,  if  the  jury  found  that  the  defendant  was 
not  an  employee  of  Sulloway,  but  was  left 
temporarily  in  control  and  charge  of  the  room, 
it  was  necessary  for  the  jury  also  to  And  that, 
during  some  part  of  the  time  when  the  defend- 
ant was  so  in  control  and  charge,  the  room  was 
used  in  gambling  and  playing  at  a  game  or 
games  of  chance,  for  money  or  other  valuable 
consideration,  in  order  to  find  the  defendant 
guilty  as  charged.  We  do  not  think  the  re- 
fusal of  the  instruction  was  error;  for  we  are 
of  the  opinion  that  if  the  defendant  was  in 
charge  and  control  of  the  room  for  the  purpose, 
on  his  part,  of  its  being  used  as  a  gambling 
room,  it  was  enough  to  make  him  guilty  of  the 
offense,  even  though  the  room  was  not  actually 
so  used  while  be  was  in  charge  of  it.  State  v. 
Miller,  5  Blackf.  (Ind.)  502. 

The  counsel  for  the  defendant,  in  his  brief, 
argues  that  "the  jury  must  be  satisfied  that  the 
premises  were  kept  bv  the  defendant  for  the 
purpose  of  being  used  in  gambling."  Tbis  is 
undoubtedly  true,  but,  in  order  to  prove  this,  it 
is  not  necessary  to  prove  that  they  were  ac- 
tually so  used. 

Exceptions  overruled,  and  ease  remanded  to 
Court  of  Common  Pleas  for  sentence. 


Henry  H.  SAOER 

t». 

Michael  MOY  et  al. 

Payment  of  a  joint  judgment  by  one  of 

the  judgment  defendants  extinguishes 
it;  and  an  appeal  therefrom  cannot 
thereafter  be  taken  by  another  defend- 
ant. 

(Providenoe  Decided  May  4, 1887.) 

ON  plaintiff's  exceptions  to  the  Court  of 
Common  Pleas, in  an  action  of  trespass  de  bo- 
nis asportatis,  appealed  by  one  of  the  defend- 
ants from  a  justice  court.  Sustained. 
The  facts  are  stated  in  the  opinion. 
Mr.  Nathan  W.  Littlefleld,  for  plaintiff: 
The  appeal  should  have  been  dismissed. 
The  judgment  was  entire,  and  could  not  be 
appealed  from  by  one  defendant. 
Curry  v.  Richards,  12  R.  1. 152. 
The  effect  of  an  appeal  is  to  entirely  vacate 
a  judgment:  and  as  the  obligation  is  joint,  so 
nothing  less  than  the  consent  of  all  bound  by 
it  can  vacate  it. 

Dunns  v.  Jones,  4  D.  &  B.  154;  Wilkinson  v. 
Gilchrist,  5  Ired.  L.  228. 

To  enable  one  person  bound  by  a  joint  judg- 
ment to  take  an  appeal,  he  must  proceed  to 
have  a  summons  and  severance  of  the  judg- 
ment before  the  appeal  is  taken,  and  take  his 
appeal  alone;  otherwise  there  might  be  two  or 
more  appeals  pending  at  the  same  time. 


Williams  v.  Bank  of  U.  8. 11  Wheat.  415(34 
U.  8.  bk.  6,  L.  ed.  506);  Outings  v.  Kineanne*. 
7  Pet.  402  (32  U.  S.  bk.  8,  L.  ed.  728);  Mussina 
v.  Cavazos,  20  How.  280  (61  U.  8.  bk.  15,  L 
ed.  878);  Kirby  v.  Holmes.  6  Ind.  88;  Cumber- 
land C.  &  I.  Co.  v.  Jeffries,  21  Md.  375;  Va- 
vasor v.  Faux,  1  Wils.  88;  2  Bac.  Abr.  461. 

But  the  payment  by  Sherman  did  not  work 
a  severance;  tt  extinguished  the  judgment,  so 
that  there  was  nothing  left  to  base  an  appeal 
upon. 

Klippel  v.  Shields,  90  Ind.  81 ;  Freem.  Judg. 
§§  466,  477. 

Where  separate  judgments  against  co-tort- 
feasors  in  different  suits  are  obtained,  the  pay- 
ment of  one  judgment  is  held  to  extinguish  the 
other. 

Kasson  v.  People,  44  Barb.  847;  Latkrop  v. 
Briggs,  8  Cow.  171. 

The  judgment  did  not  exist,  after  payment, 
for  contribution,  or  for  any  purpose  whatever. 

Cooley,  Torts,  p.  144. 

It  is  well  settled  that  the  voluntary  payment 
of  a  judgment  waives  the  right  of  appeal. 

Borgalthous  v.  Ins.  Co.  86  Iowa,  250 ;  Altana 
v.  Delaware,  44  Iowa,  201. 

Mr.  George  J.  West,  for  defendant  Moj. 

Per  Curiam: 

This  is  an  action  of  trespass  de  bonis  asporta- 
tis, originally  brought  against  Michael  Mot 
and  Arthur  Sherman  in  the  Justice  Court  of 
Pawtucket,  wherein  judgment  was  rendered 
against  both  defendants  for  $3.94  damages, 
and  costs  taxed  at  $8.75.  Judgment  was  ren- 
dered January  5,  1886,  and  on  January  9, 1886, 
was  satisfied  by  payment  of  the  debt  and  costs 
by  the  defendant  Sherman.  After  the  pay- 
ment an  appeal  was  taken  to  the  court  of  com- 
mon pleas  by  the  defendant  Moy.  At  the  trial 
in  the  court  of  common  pleas  the  plaintiff  re- 
quested the  court  to  dismiss  the  appeal,  claim- 
ing that  it  was  improperly  taken.  The  court 
denied  the  request.  The  jury  returned  a  ver- 
dict for  the  defendant,  and  judgment  was  ren- 
dered thereon  for  the  defendant  for  his  costt. 
The  case  comes  before  us  on  exceptions  taken 
by  the  plaintiff,  on  the  ground  that  the  court 
erred  in  refusing  to  dismiss  the  appeal. 

We  think  the  refusal  to  dismiss  the  appeal 
was  error,  for  it  is  will  settled  that  payment 
by  one  primarily  liable  as  a  judgment  debtor 
extinguishes  the  judgment.  KUppdv.  Skidds, 
90  Ind.  81,  and  cases  therein  cited;  Freem. 
Judg.  §§  486.  467.  It  follows  that,  upon  pay- 
ment by  Sherman,  the  judgment  was  dis- 
charged and  extinguished,  and  ceased  to  be» 
judgment  against  either  defendant,  and  could 
therefore  no  longer  be  appealed  from.  It  was 
not,  after  such  satisfaction,  a  judgment  by 
which  the  defendant  Moy  was  aggrieved. 

Exceptions  sustained,  and  proceeding  dismissed 
without  costs,  there  being  no  appeal. 
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VERMONT. 
Supreme  Court. 


Andrew  J.  WILLARD 

v. 

Avery  D.  PIKE. 

1.  A  party  is  not  entitled  to  an  exception, 
when  he  allows  grand  list  books  to  be 
admitted  as  evidence,  "subject  to  all 
legal  objections*"  without  specifying 
the  defects.  Such  a  general  objec- 
tion only  saves  the  right  to  specific 
rulings  on  the  defects  that  are  called  to 
the  attention  of  the  court  before  the 
case  is  submitted  to  the  jury.  Nor 
was  it  fatal  error  to  exclude  volumi- 
nous inventories  offered  as  bearing 
upon  the  good  faith  of  the  listers, 
without  stating  in  what  respect  they 
bore  upon  it,  although  one  of  them  on 
examination  was  found  admissible. 

2.  What  purported  to  be  a  certificate  of 
the  president  of  the  county  equalizing 
board,  required  by  Rev.  Laws,  §  80S. 
and  in  proper  form,  was  admissible  ana 
prima  fade  sufficient,  under  the  rule 
that  it  is  presumed  that  a  man  acting 
in  a  public  capacity  was  properly-  ap- 
pointed, etc. 

3.  An  alteration  of  the  list  by  the  listers, 
after  the  time  provided  for  its  com- 
pletion, unauthorized  by  law,  does  not 
render  the  whole  grand  list  void. 

4.  The  check-list  used  at  the  annual  town 
meeting,  with  proper  alterations,  may 
be  used  at  a  special  meeting ,  to  elect 
listers  to  fill  a  vacancy,  and  need  not 
he  posted*  longer  than  the  notice 
of  the  meeting.  Rev.  Laws,  chap.  6, 
§2656. 

5.  When  the  reasons  specified  as  an  ob- 
jection to  the  admission  of  the  grand 
list  as  evidence  are  not  sufficient,  the 
exception  will  not  be  sustained,  al- 
though the  list  for  other  reasons  is  void . 

6.  Statutory  regulations  which. relate  to 
the  rights  of  the  taxpayer  are  condi- 
tions precedent  to  the  legality  of  the 
tax;  but  those  for  the  information  of 
the  lister,  to  promote  method,  are  di- 
rectory. Thus,  the  list  in  contention 
was  very  defective  in  form,  tested  by 
Rev.  Laws,  §  348,  but  contained  the 
necessary  elements  of  a  grand  list;  what 
was  wanting  could  be  readily  supplied 
by  computation;  and  it  was  held 
valid  in  this  respect. 

7.43chool-district  officers  must  be 
elected  at  the  annual  meeting  on  the 
last  Tuesday  of  March,  as  provided 
by  Rev.  Laws,  §  519;  and  a  collector 
cannot  justify  as  a  de  facto  officer,  even 
if  elected  at  any  other  time.  Thus, 
three  districts  were  formed  into  one 
by  a  vote  of  the  town,  under  Rev.  Laws, 
§  545,  instead  of  §  573,  requiring  a  two- 
thirds  vote  of  each  district,  and,  as- 
suming to  be  a  union  district,  elected 
the  defendant  its  collector  at  a  time  re- 
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q uired  by  §  575  for  u  nion  districts.  Held, 
that  it  was  not  a  union  district,  aiid 
therefore  that  the  defendant  was  not 
a  legal  officer  and  could  not  justify;  but 
that  a  district  could  vote  taxes  at  any 
meeting  properly  warned.  Rev.  Laws, 
§550. 

8.  The  St.  Johnsbury  Academy,  incorpo- 
rated and  operated  for  the  purposes  of 
general  education,  owned  certain 
buildings  obtained  for  its  use  in  carry- 
ing on  the  school,  a  part  of  which  was 
occupied  by  its  students  for  a  club- 
house and  a  boarding-house,  a  part  by 
one  of  the  professors,  and  the  remain- 
der rented;  and  tuition  was  charged 
only  for  the  maintenance  of  the  insti- 
tution. Held,  that  the  buildings  are 
exempt  from  taxation,  under  statute 
(Rev.  Laws,  $270).  which  affords  exemp- 
tion to  property  ''used  for  public,  pious, 
or  charitable  uses." 

9.  Property  actually  devoted  to  pious 
or  charitable  uses  is  exempt,  although 
the  deed  or  record  title  does  not  show 
the  use. 

10.  The  property  of  an  aqueduct  com- 
pany, consisting  of  ponds,  springs,  a 
reservoir.and  iron  pipes  by  which  water 
was  brought  into  a  village,  was  prop- 
erly set  In  the  list  as  real  estate. 

11 .  The  stock  of  a  corporation  cannot  be 
assessed  to  the  stockholders  when  it 
does  not  exceed  in  value  the  value  of 
the  property  which  it  represents,  and 
which  is  assessed  to  the  corporation. 
Rev.  Laws,  §  288. 

(Decided  June  29, 1887.) 

TRESPASS  and  trover  for  the  conversion 
of  four  shares  of  bauk  stock.   Plea,  gen- 
eral issue  and  notice.   Trial  by  jury,  June 
Term,  1885,  Caledonia  County,  Ross,  J.,  pre- 
siding.  Verdict  and  judgment  for  defendant 
Reverted  and  remanded. 
The  case  is  stated  in  the  opinion. 
Meesr$.  Bates  A  Hay,  for  plaintiff: 
The  statute  pointed  out  the  manner  in  which 
the  real-estate  appraisal  should  be  made;  and 
if  the  HsterB,  the  county  or  State  equalizing 
board,  failed  in  the  performance  of  any  essen- 
tial requisite,  or  if  proof  itself  failed  to  show 
their  compliance  with  the  law,  then  the  lists 
of  1883  and  1884  were  never  the  legal  basis  of 
taxation. 
Houghton  v.  Halt.  47  Vt.  888. 
The  law  required  quadrennial  appraisal  to  be 
made  and  filed  before  July  1 ;  and  the  county 
board  must  meet  the  first  Tuesday  in  August. 
This  board  must  be  sworn. 
Rev.  Laws,  §  800. 

The  vote  to  make  school  districts  Nos.  2  and 
8  a  part  of  school  district  No.  1  closed  the  ex- 
istence of  school  districts  Nos.  2  and  8. 

43  Vt.  212. 

The  corporation  is  purely  a  private  one;  it 
may  accept  or  reject  any  pupil,  and  may  hold 
properly  until  its  income  reaches  $30,000  per 
year.  The  academy  and  south  hall  were  not 
exempt  under  the  law  as  it  now  stands;  for  the 
school  was  not,  and  does  not  pretend  to  have 
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been,  built  and  managed  either  for  public,  pi- 
ous, or  charitable  uses. 

De  Soto  Bank  v.  Memphis,  6  Bax.  415;  8.  C. 
82  Am.  Rep.  680;  Church  v.  Assessors,  12  R  I. 
19;  8.  C.  84  Am.  Rep.  597;  Phillips  Exeter 
Academy  v.  Exeter,  58  N.  H.  806;  S.  C.  42 
Am.  Rep.  589;  People  v.  Oraceland  Cemetery 
Co.  88  111.  886;  8.  C.  29  Am.  Rep.  82;  North- 
western University  v.  People,  80  111.  888;  8.  0. 
22  Am.  Rep.  187;  Pierce  v.  Cambridge,  2  Cush. 
611;  State  v.  Moss,  24  N.  J.  L.  497;  State  v. 
Luster,  28  N.  J.  L.  108;  State  v.  Axtell,  41  N. 
J.  L.  117;  Cooley,  Tax.  pp.  146,  540 etseq.;  N. 
H.  Gen.  Stat.  Ib67,  chap.  49,  6  2;  8  Ean.  844. 

The  law  prescribing  the  duties  of  the  listers 
requires  them  (1)  to  lodge  an  abstract  of  the 
list  on  or  before  April  25;  and  (2)  to  deposit  the 
completed  list  on  or  before  the  15th  day  of 
May. 

Laws  1882,  No.  2,  §  25. 

This  law  contemplates  the  making  and  de- 
positing of  two  distinct  and  separate  books. 

It  has  been  said  by  this  court:  "The  time  is 
limited  within  which  an  appeal  is  demandable, 
and  there  must  be  a  completed  copy  of  the 
appraisal  from  which  the  appeal  is  to  be 
taken." 

Ayers  v.  Moulton,  51  Vt.  115. 

The  filing  of  the  completed  list,  therefore, 
before  the  time  for  appealing  expires,  or  on 
April  25,  virtually  takes  away  the  right  of  ap- 
peal, and  makes  the  law  unconstitutional.  The 
marking  on  the  document  to  indicate  when  it 
is  filed  has  nothing  to  do  with  the  filing. 
That  is  complete  when  the  instrument  is  de- 
posited. 

6 or  ham  v.  Summers,  25  Minn.  81 ;  State  v. 
Briggs,  27  N.  W.  Rep.  858. 

The  grand  list  is  void  because  there  was  no 
compliance  with  the  law  requiring  an  abstract 
of  the  list  to  be  lodged  in  the  office  of  the  town 
clerk  on  April  25.  The  failure  to  lodge  and 
keep  the  abstract  in  the  town  clerk's  office  is 
lust  as  fatal  to  the  list  as  would  be  a  failure  to 
lodge  it  there  at  all. 

Any  papers  actually  used  at  a  trial  can  be  in- 
corporated in  a  bill  of  exceptions.  By  that 
use  they  become  a  part  of  the  evidence.  The 
law  allows  the  production  of  them  in  court  in 
a  case  of  this  kind. 

Messrs.  Ide  &  Stafford,  for  defendant: 

The  certificate  of  the  president  of  the  equal- 
izing board  is  required  by  Rev.  Laws.  §  303. 
to  be  Indorsed  on  the  list  of  the  town  signed  by 
him.  Presumptions  of  the  character  of  the  one 
in  question  are  coustantly  made  in  the  trial  of 
tax  cases  in  this  State. 

BUI  v.  Dow,  56  Vt.  562;  Briggs  v.  Whipple,  7 
Vt.  15;  Wilson  v.  Seavey,  88  Vt.  221;  Macom- 
her  v.  Center,  44  Vt.  235;  State  v.  Potter,  52 
Vt.  88. 

The  directions  of  the  statute  in  regard  to  the 
details  of  the  making,  posting,  and  manner  of 
using  the  check-list  are  directory,  not  manda- 
tory; and  an  irregularity  in  these  respects, 
which  has  worked  no  barm  and  impaired  no 
right,  would  not  impair  an  election. 

Barnes  v.  Board  of  Supervisors,  51  Miss.  805; 
Wheelock's  Case,  82  Pa.  297;  Dale  v.  Irwin,  78 
111.  170;  Slate  v.  Ferguson,  81  N.  J.  L.  107; 
Mc Kinney  v.  O'Connor,  26  Tex.  5;  Sprague  v. 
Norway,  81  Cal.  178;  Hulseman  v.  Rems,  41  Pa. 
896;  Piatt  v.  People,  29  111.  54;  Whipley  v.  Mc- 


Kune,  12  Cal.  852;  Vleland  v.  Porter,  74  IU.  78; 
People  v.  Police  Commissioners,  57  How.  Pr. 
445;  Rounds  v.  Smart,  71  Me.  880;  Col- 
lins v.  Huff,  63  Ga.  207;  People  v.  McMarm,  U 
Barb.  620;  State  v.  EHwood,  12  Wis.  553;  Daf 
v.  Kent,  1  Oreg.  128;  8late  v.  8tumpf,  21  Wis. 
579;  Re  Census  Superintendent,  1  Mew  Eng. 
Rep.  156. 

The  regularity  of  the  election  of  the  listen 
cannot  be  assailed  in  this  collateral  manner, 
but  only  by  some  proceeding,  directly  insti- 
tuted for  that  purpose,  to  which  the  listen  an 
parties. 

Sudbury  v.  Heard,  108  Mass.  548. 

The  ruling  of  the  court  as  to  taxing  the 
stock  of  the  corporations  was  correct 

Cooley,  Tax.  p.  165;  Salem  Iron  F.  Oo.r. 
Danvers,  10  Mass.  514;  Amesbury,  W.  <t.  C. 
Mfg.  Co.  v.  Amesbury,  17  Mass.  461;  Bosto* 
Water  Power  Co.  v.  Boston,  9  Met.  202;  Londo* 
Bank  v.  New  London,  20  Conn.  117;  ToB 
Bridge  Co.  v.  Osbom,  85  Conn.  7;  Rodanghtm 
Ten  Cent  Sav.  Bank  v.  Portsmouth,  52  N.  fl. 
17;  Nashua  Sav.  Bank  v.  Nashua,  46 N.  H.  889. 

The  property  belonging  to  the  academy  was 
exempt  from  taxation. 

State  v.  Oaffney,  34  N.  J.  L.  188. 

Veajtey,  J.,  delivered  the  opinion  of  the 

court: 

The  action  is  trespass  with  a  count  in  trover 
for  the  conversion  of  four  shares  of  bank  stock. 
The  defense  was  a  justification  under  tax  war- 
rants. The  trial  was  by  jury,  and  the  verdict 
was  for  the  defendant.  The  defendant,  to 
show  the  validity  of  the  taxes,  put  in  evidence 
the  grand-list  books  of  his  town.  St  Johns- 
bury,  and  the  field  books  for  1882,  1883,  and 
1884;  and  they  were  received  subject  to  all  legal 
objections.  No  general  exception  was  taken  or 
allowed,  and  ought  not  to  have  been,  to  this 
general  ruling  and  admission  of  evidence.  It 
was  the  duty  of  the  plaintiff's  counsel  to  spe- 
cify wherein  these  books  were  defective  if  he 
wanted  an  exception  to  their  admission.  It 
was  not  the  duty  of  the  court  to  search  the 
books  for  defects.  The  general  objection  was 
sufficient  to  save  the  plaintiff's  right  to  specific 
rulings  on  defects  that  were  called  to  the  atten- 
tion of  the  court  before  the  case  was  finally 
submitted  to  the  jury,  but  it  went  no  farther. 
Hills  v.  Marlboro,  40  Vt.  648. 

The  plaintiff's  points  are  so  numerous,  we 
follow  the  order  of  the  brief  lest  some  may  he 
omitted: 

1.  The  defendant  offered  in  evidence  a  cer- 
tificate, or  what  purported  to  be  that  of  the 
president  of  the  county  equalizing  board,  in 
book  B.  No  proof  was  offered  as  to  iden- 
tity of  handwriting,  or  who,  in  fact,  was  the 
president  of  that  board. 

The  court  held  that  the  certificate  being  in 
the  form  required  by  law,  and  signed  by  a  per- 
son professing  to  act  as  president  of  the  board, 
the  defendant  need  not  prove  more,  and  that 
this  proof  was  prima  facie  sufficient;  to  which 
the  plaintiff  excepted.  That  certificate  is  re- 
quired by  Rev.  Laws,  §  808,  to  be  indorsed 
on  the  list  of  the  town,  and  signed  by  the  pres- 
ident of  the  board,  who  was  a  public  official, 
all  in  the  form  precisely  as  this  certificate 
showed. 

It  does  not  appear,  and  no  claim  is  made. 
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that  the  list  thus  certified  was  not  found  in  the 
hands  of  the  proper  depositary.  We  hold  that 
the  ruling  was  correct.  As  to  town  and  coun- 
ty clerks,  magistrates,  and  other  officers  having 
prescribed  statutory  duties  which  they  have  to 
authenticate  by  attestation  or  certificate,  proof 
of  the  officer's  handwriting,  and  that  the  per- 
son is  the  officer  he  purports  to  be,  is  not  re- 
quired in  the  first  instance.  LemingUm  v.  Blod- 
<uU,  37  Vt.  210;  Hubbard  v.  Dewey,  2  Aik.  812; 
State  v.  Potter,  52  Vt.  83 ;  Benedict  v.  Heineberg, 
48  Vt.  231. 

It  is  a  general  presumption  of  law  that  a  man, 
acting  in  a  public  capacity,  was  properly  ap- 
pointed and  is  duly  authorized  to  perform  the 
duties  prescribed  by  law  for  such  official. 
This  is  so  under  the  maxim,  Omnia  prcesumun- 
tur  rite  et  solemniter  ease  acta  donee  probetur  in 
contrarium.  Broom,  p.  849;  Rex  v.  Verelst,  8 
Camp.  432;  Bank  of  U.  8.  v.  Dandridge,  12 
Wheat.  69  [25  U.  S.  bk.  6.  L.  ed.  554]. 

2.  It  appeared  that  the  listers  of  1883  and 
1884  made  some  alterations  in  the  lists  after  the 
time  specified  by  law  for  them  to  be  completed 
and  filed,  but  not  in  the  manner  provided  by 
law.  The  plaintiff  claimed  that  any  such  ma- 
terial additions  or  alterations  of  the  lists  were 
illegal,  and  would  render  the  whole  grand  list 
void.  The  court  held  that  while  the  listers 
could  legally  make  additions  only  in  the  man- 
ner specified  in  the  statute,  after  May  15,  yet 
if  they  made  them  not  in  that  manner,  such 
alterations  or  additions,  while  they  might  ren- 
der the  listers  liable,  would  not  render  the 
grand  list  void;  to  which  the  plaintiff  ex- 
cepted. 

In  Bellows  v.  Weeks,  41  Vt.  590,  Pierpoint, 
Ch.  J.,  speaking  for  the  court,  says:  "When 
they  had  discharged  their  duties  as  listers,  and 
had  deposited  the  list  with  the  town  clerk,  they 
had  no  further  control  over  it,  or  authority  in 
respect  to  it.  Therefore  their  relation  to  it 
was  precisely  the  same  as  that  of  any  other  in- 
habitant of  the  town.  This  principle  was  ex- 
pressly decided  in  Downing  v.  Roberts,  21  Vt. 
441.  In  the  same  case  it  was  held  that  altera- 
tions made  by  persons  other  than  the  listers 
were  of  no  effect,  and  did  not  invalidate  the  list 
as  made  and  deposited  by  the  listers ;  that  it  was 
like  the  alteration  of  a  written  instrument  by 
a  stranger."  The  logic  of  these  two  proposi 
lions  leads  to  the  conclusion  that  a  list  tam- 
pered with,  even  by  listers,  out  of  time  and  un- 
authorized, is  not  thereby  void,  but  stands  good 
as  made  and  deposited  by  the  listers  in  time; 
for,  as  the  late  chief  justice  further  said  in  the 
same  cases,  "after  the  list  is  returned  to  the 
town  clerk's  office,  the  listers  would  seem  to  be 
as  much  strangers  to  the  instrument  as  any 
other  persons,"  except  in  supplying  omissions 
as  provided  in  Rev.  Laws,  §  852. 

In  this  case  there  was  no  alteration  of  the 
plaintiff's  list  We  think  there  is  no  ground 
tor  sustaining  this  exception. 

3.  The  listers  elected  at  the  annual  town 
meeting,  held  March  6,  1888,  having  resigned, 
the  selectmen  called  a  special  town  meeting  for 
March  27,  1888,  at  which  a  new  board  was 
elected,  being  the  board  whose  action  is  here 
attacked.  A  check-list  to  be  used  at  the  special 
meeting  was  posted  either  March  14  or  15, 

1888.  The  check  list  thus  posted,  as  amended 
by  the  selectmen,  was  used  at  the  special  meet- 
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tog,  without  questions  then  made.  The  plain- 
tiff asked  the  court  to  rule  that  the  election  of 
listers  at  the  special  meeting  was  illegal  for  the 
reason  that  the  town  had  no  legal  check-list. 
The  court  ruled  otherwise,  to  which  the  plain- 
tiff excepted. 

The  objection  to  the  check  list,  as  urged,  is 
that  it  was  not  posted  thirty  days  before  the 
special  meeting.  The  proper  inference,  from 
what  is  stated  in  the  bill  of  exceptions,  is  that 
the  check  list  posted  and  used  at  the  special 
meeting  was  the  same,  with  amendments  or 
corrections,  that  was  posted  thirty  days  be- 
fore, and  used  at  the  annual  meeting  previous- 
ly held.  Rev.  Laws,  §  2656,  provides  that  a 
check-list  shall  be  "made  and  used  in  town 
meetings  in  the  manner  provided  for  check- 
lists of  voters  in  freemen's  meetings." 

The  statute  (Rev.  Laws,  chap.  6)  provides 
for  the  making  of  the  check-list  and  the  post- 
ing thereof  thirty  days  before  a  freemen's  meet- 
ing, but  further  provides,  in  §  70,  that  at  cer- 
tain special  elections  "the  check-list  used  at 
the  preceding  freemen's  meeting  shall  be  used 
with  such  alterations  as  the  board  of  civil  au- 
thority, having  given  six  days'  notice  of  a  meet- 
ing for  that  purpose,  may  make  prior  to  the 
day  of  such  election."  Special  elections  at 
freemen's  meetings,  under  Rev.  Laws,  §§  70. 72, 
can  be  held  on  six  days'  notice.  Special  town 
meetings  require  twelve  days'  notice. 

It  is  plain,  first,  that  the  same  check-list, 
with  proper  alterations,  may  be  used  at  a  spe- 
cial town  meeting  as  was  used  at  the  annual 
meeting.  We  also  think  that,  owing  to  the 
great  embarrassment  that  might  be  occasioned 
by  requiring  a  check-list  for  a  special  meeting 
to  be  posted  thirty  days  before,  and  in  the  ab- 
sence of  any  express  provision  to  that  effect, 
it  was  not  the  intention  to  require  a  posting 
longer  than  the  notice  of  the  meeting.  The 
occasion  for  special  town  meetings  often  arises 
suddenly  and  demands  immediate  action,  as  in 
this  case  where  the  listers  were  required  to  en- 
ter upon  their  duties  by  the  1st  of  April,  and 
had  a  limited  time  to  complete  them. 

Neither  is  there  any  necessity  for  so  long  a 
posting  of  the  list.  It  Is  completed  at  the  start, 
subject  only  to  alterations.  To  require  thirty 
days'  posting  would,  in  effect,  require  thirty 
days'  notice  of  special  meetings.  The  statute 
by  implication,  though  not  so  expressed,  we 
think,  requires  a  posting  of  the  list  fdr  special 
meetings  as  well  as  for  the  annual  meeting, 
but  not  for  a  greater  period  than  for  the  notice 
of  the  meeting.  This  view  renders  it  unne- 
cessary to  decide  what  would  be  the  effect  of  a 
failure  to  post  the  list  for  the  time  as  specified, 
and  whether  the  directions  as  to  the  details  of 
the  making,  posting,  and  manner  of  using  the 
check-list  are  directory  or  mandatory.  The 
authorities  on  this  point  are  cited  at  length  in 
the  brief  of  defendant. 

4.  The  plaintiff  asks  the  court  to  rule  that 
book  "H"  was  not  the  grand  list  which 
the  law  required.  The  court  ruled  that 
this  book  contained  the  necessary  elements 
of  a  grand  list,  if  the  jury  should  find 
that  the  listers  made  it  up  and  completed 
it  as  the  grand  list,  and  filed  it  in  the 
completed  condition  at  the  time  required 
by  law;  to  which  the  plaintiff  excepted.  This 
was  the  only  exception  taken  in  respect  to 
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this  book.  The  defendant's  evidence  tended 
to  show  that  it  was  filed  first  on  April  25, 1884, 
as  the  abstract  of  personal  lists  required  by 
Hev.  Laws,  §  881,  and  again,  after  being  cor- 
rected and  completed,  on  May  15,  1884,  in  its 

S resent  shape,  as  the  grand  fist  of  the  town. 
To  question  was  made  below  that  this  book  was 
not  properly  authenticated  or  duly  filed  as  the 
abstract  of  personal  lists.  One  objection  urged 
to  it  as  a  grand  list  is  that  it  is  not  a  compliance 
with  Rev.  Laws,  §  848.  That  section  pro- 
vides that  "the  list  when  completed  shall  con- 
tain the  following  particulars,"  which  are 
therein  specified  in  eight  paragraphs.  The 
substantial  question  is  whether  this'section,  so 
far  ad  it  pertains  to  the  form  of  the  list  in  its 
subdivisions,  its  additions,  and  deductions, 
is  directory  or  mandatory. 

On  this  point  Torrey  v.  MUUmry,  21  Pick. 
04,  is  instructive.  Chief  Justice  Shaw  there 
Kays:  "Some  of  the  regulations  relating  to 
the  assessment  of  taxes  are  conditions  prece- 
dent to  the  legality  of  the  tax,  aud  others  are 
directory  merely;  that  those  measures  which 
are  intended  for  the  security  of  the  citizen  or 
insuring  an  equality  of  taxation,  and  to  enable 
nnyone  to  know  with  reasonable  certainty  for 
what  polls,  and  for  what  real  and  personal 
estate,  he  is  taxed,  and  for  what  all  those 
who  are  liable  with  him  are  taxed,  are  condi- 
tions precedent.  *  *  *  But  many  regulations 
are  made  by  statute  designed  for  the  informa- 
tion of  assessors  and  officers,  and  intended  to 
promote  method,  system,  and  uniformity  in 
the  modes  of  proceeding,  the  compliance  or 
noncompliance  with  which  does  in  no  way  af- 
fect the  rights  of  taxpaying  citizens.  These 
may  be  considered  directory."  In  that  case 
there  was  a  failure  to  carry  out  in  distinct  col- 
umns the  values  of  the  real  and  personal  es- 
tate and  their  reduced  values,  as  the  statute 
provided;  but  there  was  sufficient  stated  so 
that,  by  compulation,  all  the  results  required 
could  be  ascertained;  and  the  tax  was  held 
valid.  In  the  same  line  are  Blackburn  v.  Wal- 
pole,  9  Pick.  97;  Westhampton  v.  dearie,  127 
Mass.  502;  Bellotot  Fallt  Canal  Co.  v.  Rocking- 
ham, 87  VL  622;  Wilton  v.  Wheeler,  55  Vt.  446. 

Book  H  did  not  comply  in  form  with  the 
provisions  of  §  848,  but  we  fail  to  see  wherein 
it  did  not  contain  the  "necessary  elements  of 
a  grand  list."  It  contained  the  name  of  each 
taxable  person  and  against  it  the  amount  of 
his  poll,  if  any,  and  the  quantity  and  value  of 
his  real  estate,  with  such  description  of  it  as 
would  indicate  into  what  class  it  belonged,  and 
the  village  and  district  in  which  it  was  situated, 
as  indicated  by  letters  and  figures,  and  the 
value  of  personal  estate  taxable  in  town  after 
deduction  made  for  debts  owing,  nothing  being 
carried  out  if  there  was  nothing  left  after  such 
deduction.  It  lacked  only  those  features 
which  computation,  from  what  was  given, 
would  readily  and  surely  supply.  There  was 
no  omission  in  formal  compliance  that  could 
possibly  operate  to  the  prejudice  of  any  tax- 
payer. In  form  as  a  grand  list,  as  provided 
in  §  348,  the  book  was  very  defective;  but  we 
think  those  provisions,  so  far  as  they  pertain 
to  form  only,  come  within  the  class  that  Shaw, 
Ch.  J.,  described  as  directory,  and  are  not  con- 
ditions precedent  to  the  validity  of  a  tax  as- 
sessed upon  such  list. 
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Further  objection  is  urged  because  the  lift- 
ers took  the  book  of  abstracts  of  personal 
lists  required  to  be  filed  April  25,  and  made  it 
over,  and  again  filed  it  as  the  grand  list  It 
appears  that  this  book,  as  an  abstract  of  per- 
sonal lists,  though  filed  seasonably  in  the  town 
clerk's  office,  was  in  no  way  authenticated  a» 
such  by  the  listers,  and  was  taken  right  oat 
by  them  after  being  deposited  there,  and  was 
kept  in  their  hands,  and  worked  over  into  the 
grand  list.  If  objection  had  been  taken  on 
this  ground  in  the  county  court,  it  would  be 
fatal  so  far  as  now  appears;  as  this  court  has 
held  in  two  cases  heard  at  the  present  term,— 
Smith  v.  Hard,  4  New  Eng.  Rep.  118;  BartleU  r. 
Wilton,  Id.  116— that  the  abstract  of  personal 
lists  must  be  authenticated  by  the  listers  as  such 
when  filed;  and  we  have  no  doubt  but  it  should 
remain  in  the  clerk's  office  for  the  inspection  of 
taxpayers.  But  the  bill  of  exceptions  fails  to 
show  such  objection. 

The  only  objection  in  the  county  court  was 
that  first  above  staled.  The  objection  was  to 
the  incompleteness  of  the  list  as  it  stood  in 
Book  H,  not  to  the  fact  that  it  was  defect- 
ive as  an  abstract  of  personal  lists,  or  that  it 
had  been  improperly  taken  from  the  office  and 
utilized  for  the  grand  list.  The  above  excep- 
tion, therefore,  is  not  sustained. 

5.  The  plaintiff  claims  that  the  school-dis- 
trict meeting,  when  the  defendant  was  elected 
collector  and  the  tax  in  question  voted,  was 
illegal  because  not  held  on  the  last  Tuesday 
of  March.  The  full  statement  in  the  bill  of 
exceptions  on  this  point  is  as  follows:  "Rec- 
ord of  the  annual  school -district  meeting  of 
No.  1,  warning  March  17.  1884,  and  meeting 
Wednesday,  March  26,  1884,  put  in  and  re- 
ferred to.  Elected  Messrs.  Ross,  Sandford, 
and  Bradley,  and  Mrs.  Brooks,  Smith,  and 
Ide,  committee,  and  defendant  Pike,  collector. 
Voted  to  raise  60  per  cent.  No  other  meeting 
was  held  in  March,  1884,  and  tax  on  district 
in  dispute  was  raised  at  this  meeting,  and  at 
no  other  meeting.  The  plaintiff  objected  that, 
as  this  district  No.  1  was  not  a  union  district, 
the  law  required  a  meeting  to  be  held  on  last 
Tuesday  of  March,— that  this  meeting  Wedne* 
day  was  illegal, — and  plaintiff  put  in  record  of 
town  at  its  annual  meeting  in  March,  1864, 
consolidating  Nos.  1,  2,  and  3  with  district 
No.  1.  The  court  held  that  the  meeting  of 
March  26,  1884,  was  legal,  and  the  action  of 
the  district  binding;  to  which  the  plaintiff  ex- 
cepted." 

It  seems  quite  plain  that  the  requisite  steps 
for  making  this  a  union  district  had  not  been 
taken.  Under  Rev.  Laws,  §  578,  contiguous 
school  districts  may  form  a  union  district  "if 
the  voters  of  each  district,  by  a  twothirds 
vote  at  a  district  meeting,  agree  to  form  such 
union."  Rev.  -  Laws,  §  545.  provides  that  "a 
town  may,  by  vote  in  town  meeting,  divide, 
unite,  or  otherwise  alter,  school  districts  therein 
situated."  The  records  of  St.  Johnsbury. 
which  were  put  in  evidence,  show  that  the  al- 
teration in  this  district  was  under  the  latter 
section;  and  there  is  nothing  to  show  any  action 
under  §578.  The  action  of  the  town  was  m 
1854;  and  the  record  shows  that  the  town,  un- 
der an  article  in  the  warning,  "to  see  if  the 
town  will  vote  to  unite  school  districts  Nc*» 
and  8,  or  either  of  them,  with  school  district 
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No.  1 ,"  voted  that  the  territory  now  embraced 
and  included  within  the  limits  of  school  dis- 
tricts Nos.  2  and  8  in  town,  be  annexed  to 
and  become  a  part  of  school  district  No. 
1."  It  would  seem  from  further  statements 
in  the  bill  of  exceptions  that,  since  about 
1880,  this  district  has  assumed  to  be  a  union 
district,  and  held  its  annual  meetings  on 
the  day  provided  for  such  districts,  being  the 
first  Wednesday  after  the  last  Tuesday  in 
March  (Rev.  Laws,  §  575)  instead  of  the  last 
Tuesday,  which  is  the  day  for  the  annual 
meeting:  of  ordinary  districts  (§  519).  How 
this  came  about  does  not  appear. 

But  it  is  urged  by  the  defendant  that  the  an- 
nual meeting  of  a  school  district  need  not  be 
held  on  the  day  prescribed  by  the  statute. 
Prior  to  1858  the  statutes  did  not  provide  when 
the  annual  meeting  should  be  held.  The  pro- 
vision was  that  the  officers  should  be  chosen 
annually  at  any  legal  meeting  warned  for  that 
purpose,  and  should  hold  their  offices  for  one 
year,  etc.  Under  that  statute  it  was  held  that 
an  annual  meeting  need  not  be  precisely  one 
year  from  the  day  of  the  preceding  meeting, 
there  being  no  particular  day  fixed  by  law  for 
the  commencement  of  the  term  of  office. 
Chandler  v.  Bradish,  28  Vt.  416.  The  statute 
now  provides  (Rev.  Laws,  §  519)  when  the  an- 
nual meeting  shall  be  held,  and  that  the  school- 
district  officers  shall  be  elected  at  such  meeting, 
and  that  their  term  of  office  shall  commence 
at  the  time  of  their  election  and  continue  un- 
til their  successors  are  chosen.  Rev.  Laws,  6 
608.  Under  these  provisions,  after  a  school 
district  is  once  organized  and  officers  elected, 
there  can  be  no  lack  of  officers  by  a  nonelec- 
tion  at  an  annual  meeting;  therefore  nothing 
serious  can  befall  a  district  by  a  failure  to 
have  an  election.  There  are  also  ample  pro- 
visions for  filling  vacancies  by  appointment  of 
selectmen  until  a  "new  election"  at  a  "special 
meeting."  §518.  We  have  therefore  a  stat- 
ute, in  terms  peremptory  as  to  time  of  hold- 
ing the  annual  meeting,  and,  when  adopted, 
constituting  an  alteration  of  the  law  in  this 
very  respect,  and,  with  other  sections  constitut- 
ing a  Code,  so  complete  as  to  obviate  all  neces- 
sity for  allowing  a  deviation  in  time  arising 
from  inadvertence.  We  fail  to  see  any  good 
reason  for  holding  it  as  simply  directory  as  to 
time,  and  no  authority  is  cited  or  has  been 
found  to  that  effect;  and  we  believe  such  hold- 
ing would  be  contrary  to  the  legislative  inten- 
tion. It  could  not  have  been  intended  that 
the  failure  to  elect  officers  at  the  annual  meet- 
ing should  create  vacancies;  because  that 
would  be  inconsistent  with  the  provision  that 
the  term  of  office  of  the  officers  elected  at  the 
annual  meeting  should  continue  until  their 
successors  are  chosen.  There  could  be  no  va- 
cancy while  they  continued  in  office.  Section 
518  applies  to  the  filling  of  vacancies.  It  says: 
"When  a  vacancy  occurs,  *  *  *  the  selectmen 
»  *  *  shall  fill  such  vacancy  until  a  new  elec- 
tion is  made  by  appointment;  *  *  *  and  the 
district  at  a  special  meeting  may  make  a  new 
election."  It  would  seem  to  be  a  distortion  of 
the  purport  and  spirit  of  that  section  to  con- 
strue it  as  applying  other  than  to  the  case  of 
vacancy.  There  is  no  necessity  for  such  con- 
struction, because  there  is  no  lapse  in  the  law 


without  it;  and  it  would  be  no  improvement. 
In  this  case  the  election  was  not  a  new  election 
at  a  special  meeting. 

It  is  urged  that  the  right  of  the  prudential 
committee,  though  not  elected  at  a  legal  an- 
nual meeting  or  at  a  special  meeting  after  va- 
cancies occurred,  cannot  be  questioned  in  this 
action  to  which  they  are  not  parties,  as  they 
were  defac to  such  committee.  Goodwin  v.  Per- 
king, 39  Vt  598.  Unless  the  rule  that  there  can- 
not be  a  de  facto  officer  without  a  dejure  office 
applies,  this  contention  of  the  defendant  is 
sound  as  to  the  prudential  committee,  but  not 
as  to  the  collector  of  the  school  district,  as  he 
is  the  party  defendant  and  can  justify  only  by. 
showing  he  is  a  de  jure  officer.  Courser  v. 
Powers,  34  Vt.  517;  Houston  v.  Russell,  52  Vt. 
110.  Upon  this  point  we  think  this  exception 
must  be  sustained. 

But  upon  the  question  of  voting  a  tax  the 
statute  is  different.  It  does  not  restrict  the 
voting  of  taxes  to  the  annual  meeting  of  a 
school  district.  They  may  be  voted  at  any 
meeting  properly  warned  for  the  purpose. 
Rev.  Laws,  §  559. 

6.  The  bill  of  exceptions  contains  a  state- 
ment as  follows:  "It  further  appeared  that  the 
large  boarding-house,  just  below  the  court- 
house, worth  $5,000  or  $6,000.  was  deeded 
several  years  ago  to  St.  Johnsbury  Academy; 
that  in  1882,  1883,  and  1884  this  property,  or  a 
part  of  it,  was  rented  for  a  boarding-house, 
academy  and  other  boarders, — a  part  occupied 
by  one  of  the  professors  of  the  academy;  that 
the  rent  or  income  from  said  property  was  used 
for  general  expenses  of  said  academy;  that  the 
'club'  house,  just  back  of  the  academy,  and 
worth  several  thousand  dollars,  was  in  1882, 
1883,  and  1884  omitted  from  the  list  as  exempt. 
This  club-house  was  partly  rented  and<a  part 
occupied  by  a  club  of  scholars  who  tate  their 
meals  there,  and  lodge  in  the  'south  hall'  just 
below;  that  the  rent  is  used  for  general  ex- 
penses of  the  academy.  Lower  down  Main 
street  the  Warner  House  stands,  also  taken  out 
of  list  in  1884  by  listers." 

"This  property  was  bought  by  the  St  Johns- 
bury  Academy,  in  November,  1888,  for  $7,000. 
The  property,  since  the  purchase,  has  brought 
the  academy  no  rent.  The  only  proof  as  to 
this  property  was  that  one  of  the  trustees  of 
the  academy  said  they  intended  to  use  it  as  a 
residence  for  the  principal  of  the  academy. 
It  has  not  in  fact  been  so  used,  or  used  at  all, 
but  has  been  kept  as  a  part  of  the  academy 
property,  bought  with  the  fund  of  the  academy, 
which  fund  was  a  gift  for  the  purposes  of  ed- 
ucation. The  court,  against  the  plaintiff's  ex- 
ception, ruled  that  this  Warner  place,  club- 
bouse,  and  the  boarding  house  were  properly 
omitted  from  the  list,  and  were  exempt,  as  a 
matter  of  law.  upon  the  facts  stated." 

The  plaintiff  contends  that  this  was  error 
because  St.  Johnsbury  Academy  is  a  private  and 
not  a  public  corporation. 

Rev.  Laws,  §  270,  is  in  part  this:  "The  fol- 
lowing property  shall  be  exempt  from  taxation ; 

"VI.  Real  or  personal  estate  granted,  se- 
questered, or  used  for  public,  pious,  or  chari- 
table uses,  *  *  *  and  lands  owned  or  leased 
by  colleges,  academies, or  other  public  schools." 

Rev.  Laws,  §  9:  "The  word  'land,'  'lands,' 
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and  'real  estate.'  shall  include  lands,  tenements, 
and  hereditaments,  and  all  rights  thereto  and 
interests  therein." 

There  is  no  claim  that  the  St.  Johnsbury 
Academy  is  a  misnomer,  or  that  the  institution 
by  that  name  is  not  an  academy  in  the  sense  in 
which  the  term  is  generally  used  and  under- 
stood. It  is  a  chartered  institution,  and  the 
charter  conferred  upon  it  "all  the  rights,  privi- 
leges, and  powers  belonging  to  similar  corpo- 
rations for  the  purpose  of  instructing  pupils" 
in  languages  specified,  the  various  sciences, 
and  for  improvement  in  general  culture  and  in 
morals. 

•  Wc  do  not  think  the  words  "or  other  public 
.schools"  were  intended  to  be  restrictive  of 
what  precedes.  Colleges  and  academies  are, 
in  popular  understanding,  public  institutions, 
.although  not  public  in  the  sense  as  applied  to 
.our  common  schools,  which  are  supported  by 
public  taxation,  and  are  free  to  the  public 
without  charge  to  the  pupils.  The  word  '  'pub- 
lic" in  this  statute,  we  hold,  is  not  to  be  con- 
strued in  the  latter  sense,  but  in  the  sense  in 
which  academies  are  regarded  as  public  insti- 
tutions. It  is  not  restrictive  of  what  precedes, 
but  is  explained  thereby;  that  is,  public  in  the 
pense  in  which  colleges  and  academies  are  pub- 
lic. 

No  colleges  or  academies  in  this  State  are 
yet  free  to  the  public,  like  our  public  schools, 
neither  are  they  public  corporations:  therefore, 
if  the  Legislature  intended  by  the  phrase 
'  'lauds  owned  or  leased  by  colleges,  academies, 
or  other  public  schools,  only  such  colleges 
:and  academies  as  were  free  to  the  public  with- 
out charge  for  tuition,  or  as  were  purely  and 
technically  public  corporations  like  munici- 
palities, the  legislation  was  simply  idle. 

Neither  do  we  think  the  word  "public,"  in 
.the  first'  clause  of  the  statute  above  quoted, 
viz.:  "Real  and  personal  estate  granted,  se- 
questered, or  used  for  public,  pious,  or  chart- 
table  uses,"  was  intended  in  so  restricted  a 
sense  as  to  leave  a  donation  to  this  academy 
for  its  use  in  maintaining  it  as  an  institution  of 
learning  taxable.  When  a  college  or  academy 
is  incorporated  wholly  for  the  purpose  of  gen- 
eral education,  and  is  so  operated  without  any 
capital  stock  or  purpose  of  profit,  and  tuition 
is  charged  only  for  its  maintenance,  then  it  is 
devoted  to  public  use.  It  is  private  only  in 
technical  sense.  Every  donation  not  devoted 
to  extension  or  improvement  would  naturally 
.enable  it  to  extend  its  beneficial  use  to  the  pub- 
lic with  less  charge,  until  in  time  it  may  be- 
,come  free.  Its  operation  all  the  time  is  for  the 
public  weal,  without  persona]  advantage  or 
profit  to  the  corporators,  except  as  they  share 
with  the  whole  public  in  the  general  advantage, 
by  promotion  of  education  and  good  morals. 
It  would  be  hard  to  say  that  money  thus  de- 
voted was  not  given  and  used  for  "charitable 
uses."  The  popular  misapprehension  as  to 
what  constitutes  a  charity  is  certainly  very 
great,  if  money  given  for  education  is  not  a 
charitable  use  of  it. 

This  is  not  the  case  of  a  purely  private  school 
started  under  the  name  of  a  college  or  academy 
solely  as  a  business  enterprise  for  profit.  8uch 
schools  may  promote  education  and  so  servo  a 
public  advantage,  but  their  primary  and  prin- 
cipal object  is  personal  profit.  But  this  branch 
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of  this  case  comes  under  the  second  clause  of 
the  statute  as  quoted. 

Objection  is  urged  that  the  use  of  this  prop- 
erty, although  owned  by  the  academy,  was 
not  such  as  is  required  to  entitle  it  to  exemp- 
tion; and  numerous  cases  are  cited  in  support 
of  the  plaintiffs  claim.  In  those  cases  the  ex- 
emption law  was  very  much  restricted  as  com- 
pared with  our  statute.  Our  statute  stands  on 
the  ground  of  ownership  alone.  There  is  no 
mention  of  use.  In  the  cases  cited  there  it 
language  in  the  exempting  statutes  importing, 
with  more  or  less  distinctness,  the  elements  of 
direct  use  in  carrying  on  the  enterprise:  and 
the  decisions  turned  on  that  provision.  I 
refer  to  a  few  only  for  illustration.  In 
Phillips  Exeter  Academy  v.  Exeter,  68  N.  H. 
306;  S.  C.  42  Am.  Rep.  689,  the  exemption  was 
granted  to  the  plaintiffs  as  to  "all  lands,  tene- 
ments, and  personal  estate  that  shall  be  given 
to  the  trustees  for  the  use  of  the  academy." 
The  building  in  question  was  used  in  part  by 
the  students  as  a  boarding-house  and  dormi- 
tory, and  the  remainder  by  the  superintendent 
as  a  public  house.  The  court  held  it  was  not 
exempt  from  taxation  as  land  "for  the  use  of 
the  academy;"  and  the  court  said:  "The  fact 
that  the  Legislature  ignored  ownership,  and 
made  use  the  test,  shows  unmistakably  that 
they  recognized  the  essential  distinction  be- 
tween the  two,  and  fixed  the  latter,  in  prefer- 
ence to  the  former,  as  the  basis  of  exemption." 

In  Atullin  v.  Erie  Co.  85  Pa.  288;  8.  C.  27 
Am.  Rep.  650,  it  was  held,  under  a  statute  ex- 
empting from  taxation  "churches,  meeting- 
houses, or  other  regular  places  of  stated  wor- 
ship, *  *  *  in  actual  use  and  occupation 
for  the  purpose  aforesaid,"  that  the  land  on 
which  a  church  was  in  process  of  erection  was 
not  exempt;  the  court  giving  force  to  the  words 
importing  actual  use  for  stated  worship. 

In  Ohio  the  statute  exempted  "all  lots  of 
ground  or  land  set  apart  for  school houses, 
academies,  or  colleges,  with  the  buildings 
thereon  occupied  for  those  purposes."  It  was 
held  in  Kendrick  v.  Farquhar,  8  Ohio,  189,  that 
a  professor's  house,  erected  on  the  college 
grounds  and  occupied  by  one  of  the  faculty  at 
a  residence,  was  not  exempt.  The  court  says: 
"It  must  be  shown  that  the  building  is  occu- 
pied for  literary  purposes." 

But  for  another  class  of  cases,  when  there  is 
nothing  in  the  statute  restricting  the  exemp- 
tion to  property  in  special  use,  see  Wedeyan 
Academy  v.  WObraham,  99  Mass.  599;  Stats  v. 
Ross,  24  N.  J.  L.  497;  Grunoold  College  v.  State, 
46  Iowa,  275;  S.  C.  26  Am.  Rep.  188. 

Although,  under  our  statute,  ownership  is 
all  that  is  expressly  required,  it  is  probable 
that  the  Legislature  did  not  intend  to  exempt 
property  simply  because  owned  by  an  academy. 
In  construing  statutes  of  exemption  from  taxa- 
tion, regard  must  be  had  to  the  settled  rale 
that  they  are  to  be  construed  most  strongly 
against  those  who  claim  their  benefit  The 
ownership  must  undoubtedly  be,  not  for  spec- 
ulative purposes,  but  for  the  appropriate  fse 
and  benefit  of  the  institution  as  an  academy  or 
a  college,  in  carrying  out  the  purposes  of  its 
incorporation. 

When  the  corporation  transfers  a  portion  of 
its  f  uods  from  its  personal  assets,  into  a  build- 
ing for  use  in  operating  the  school,  it  does  aot 
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thereby  increase  its  exemption  from  taxation. 
The  fund  was  not  taxable  before.  Its  duty  is 
to  keep  its  funds  invested.  But  this  case  does 
not  present  tbe  question  whether  this  academy 
■could  have  exemption  from  taxation  for  a 
building;  bought  wholly  for  investment,  and  to 
obtain  income  for  its  legitimate  uses  by  rent- 
ing. Although  portions  of  two  of  the  build- 
ings in  question  were  rented,  we  do  not  under- 
stand they  were  bought  for  that  purpose, — no 
such  claim  is  made;  but  we  understand  they 
were  obtained  for  actual  use  and  convenience 
of  the  academy  in  carrying  on  the  school;  and 
the  renting  of  a  part  was  merely  temporary 
and  incidental.  Nothing  appears  to  the  con- 
trary. 

In  view  of  the  difference  between  our  stat- 
ute, and  those  in  all  the  cases  cited  by  the  plain- 
tiff, and  many  others  that  we  have  examined, 
where  the  claim  of  exemption  was  not  sus- 
tained, we  think  the  ruling  of  the  county  court 
was  not  in  conflict  with  authority,  and  we  hold 
it  was  not  error. 

7.  A  further  statement  was  in  tbe  bill  of  ex- 
ceptions as  follows:  "In  the  spring  of  1882 
Henry  Fairbanks  purchased  two  parcels  of 
land  on  Eastern  Avenue, — the  'Harroun'  place 
and  the  'Matthews  &  Pettengill'  place.  Mr. 
Fairbanks  gave  up  the  Harroun  place  soon  af- 
ter to  the  use  of  the  Y.  M.  C.  Association,  but 
rented  the  place  till  some  time  in  the  spring  or 
summer  of  1888  as  a  grocery  and  eating-house." 
It  did  not  appear  to  what  use  he  put  the  in- 
-come  or  rent.  In  1883  he  removed  both  build- 
ings, and  laid  the  foundation  for  the  fine  struc 
ture  now  on  Eastern  Avenue.  The  Harroun 
property  and  the  Matthews  &  Pettengill  estate 
were  worth  on  April  1,  1883,  from  $4,000  to 
$5,000,  and  more  in  1884.  or  as  much.  The 
title  stood  in  Henry  Fairbanks  till  after  the 
building  was  completed,  in  January,  1885, 
when  said  Fairbanks  deeded  the  westerly  half 
of  the  building  to  the  Y.  M.  C.  Association. 
He  retained  the  easterly  half  for  his  own  ben- 
efit and  use.  There  was  no  proof  of  any  trust 
on  the  record;  but  there  was  talk  that  when 
the  building  was  completed  it  was  to  be  given 
to  the  Y.  M.  C.  Association.  Both  parcels 
were  omitted  from  the  list  in  1883  and  1884. 
The  court  submitted  to  the  jury  to  determine 
whether  the  listers,  in  good  faith,  omitted  this 
property  from  the  list  in  1883  and  1884,  telling 
them  that  the  grand  list  would  not  be  invalid 
if  they  acted  in  good  faith  in  omitting,  al 
though  they  made  a  mistake  as  to  tbe  law.  He 
also  told  the  jury  that  property  used  for  public, 
pious,  or  charitable  uses  was  exempt  from  tax- 
ation, although  the  deed  or  record  title  might 
not  show  it  was  devoted  to  such  use.  This  in- 
struction was  general,  and  applied  to  this  and 
-other  property  of  same  class.  To  this  instruc- 
tion plaintiff  excepted." 

The  first  part  of  these  instructions  as  to  the 
.good  faith  of  the  listers  follows  the  recent  de- 
cision in  WOton  v.  Wheeler,  55  Vt.  445.  The 
objection  now  made  is  to  the  other  holding. 
It  is  claimed  that  the  word  "used"  in  tbe 
-clause,  "real  and  personal  estate  granted,  se- 
questrated, used,"  applies  to  personal  prop- 
erty alone;  that  the  law  is  imperative  that  real 
estate  shall  be  set  in  the  list  to  the  last  owner 
thereof  on  the  1st  day  of  April,  etc., — Rev. 
Laws,  §  276. 
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That  statute  does  not  aid  the  plaintiff  be- 
cause its  language  is  "  taxable  real  estate." 
The  question  here  is  whether  this  was  taxable. 
No  authority  is  cited, and  no  reason  is  given  why 
the  word  "used"  should  have  the  limited  ap- 
plication stated,  and  we  see  none.  Neither  do 
we  see  why  the  statute  does  not  apply  to  prop- 
erty actually  used  for  the  purposes  named,  al- 
though the  deed  does  not  show  it  was  devoted 
to  such  use.  We  think  the  exemption  must 
turn  on  the  fact  of  grant,  sequestration,  or 
use  for  "public,  pious,  or  charitable  uses,"  and 
not  on  tbe  language  of  tbe  deed. 

The  question  in  tbe  cases  cited  by  the  plain- 
tiff was  whether  tbe  use  was  such  as  to  war- 
rant exemption;  but  this  bill  of  exceptions 
does  not  show  what  the  instructions  were  on 
that  point,  or  that  any  exception  was  taken 
thereto.  Error  cannot  be  presumed,  but  must 
be  shown.  The  exception  was  only  to  tbe  in- 
struction "that  property  used  for  public,  pious, 
or  charitable  uses  is  exempt  from  taxation,  al- 
though the  deed  or  record  title  might  not  show 
it  was  devoted  to  such  uses."  This,  we  think, 
was  sound  as  a  general  proposition  as  applied 
to  our  statute.  What  the  use  must  be  is  an- 
other question,  and  is  not  before  us  on  this 
point,  although  briefly  considered  on  another 
point,  mpra.  No  question  is  made  but  that 
land  devoted  to  the  use  of  the  Y.  M.  C.  Associa- 
tion is  a  pious  use,  therefore  we  have  no  occa- 
sion to  pass  on  that  point. 

The  statement  in  the  exceptions  in  regard 
to  the  Eittredge  and  Music  Hall  places  pre- 
sents no  different  question. 
8.  One*  question  in  the  case  was  as  to  the 

Sood  faith  of  the  listers  in  making  the  grand 
St. 

The  plaintiff  offered  in  evidence  the  inven- 
tories of  E.  &  T.  Fairbanks  &  Co.  for  1888  and 
1884;  the  inventories  of  the  managers  and  prin- 
cipal owners  of  said  company,  to  wit:  Thad- 
deus,  Horace,  Franklin,  and  William  P.  Fair- 
banks; also  the  inventories  of  several  other 
prominent  taxpayers  in  town, — Col.  Frederick 
Fletcher,  Henry  Fairbanks,  and  C.  M.  Stone. 
He  offered  them  in  evidence  generally,  and  es- 
pecially upon  the  claim  that  they  have  upon 
the  good  faith  of  the  listers  in  making  up  the 
grand  list;  but  he  did  not  point  out  in  what 
respect  they  bear  upon  the  good  faith  of  the 
listers  in  their  action,  nor  did  he  point  out  or 
claim  that  the  several  persons  whose  invento- 
ries were  offered  were  assessed  otherwise  than 
as  required  by  said  inventories.  The  inven- 
tories were  excluded  without  examination  by 
the  court,  to  which  he  excepted.  Neither  the 
court  nor  opposing  counsel  requested  the  plain- 
tiff to  point  out  the  particulars  in  which  he 
claimed  the  inventories  bore  upon  the  good 
faith  of  the  listers. 

The  above  is  all  that  the  bill  of  exceptions 
contains  on  the  point,  except  the  testimony  of 
one  of  the  listers  that  he  had  nothing  to  do 
about  taking  the  inventories,  and  knew  nothing 
about  them  except  what  they  showed.  We 
cannot  see  how  several  of  tbe  inventories  had 
any  tendency  to  show  bad  faith  on  the  part  of 
the  listers;  but  we  think  that  one,  and  perhaps 
more  than  one,  was  admissible  as  bearing  on 
that  issue.  The  question  is  whether  it  was  er- 
ror for  the  county  court  to  exclude  them,  in 
view  of  the  manner  in  which  they  were  offer 
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These  were  the  inventories  required  by  the 
Act  of  1882.  They  con tai  ned  twenty-two  print- 
ed questions  to  be  answered  by  the  taxpayers. 
That  Act  is  entitled  "An  Act  Revising,  Consol- 
idating, and  Amending  the  Laws  Relating  to 
the  Grand  List,"  and  contained  thirty-seven 
sections.  It  was  a  comparatively  recent  stat- 
ute when  this  case  was  tried,  and  had  pro- 
voked more  or  less  controversy  as  to  its  proper 
construction  in  reference  to  inventories,  as  this 
court  has  frequently  had  occasion  to  know. 
The  inventories  offered  in  evidence  were  offered 
generally,  and  especially  on  the  question  of 
good  faith  of  listers;  but  how  they  or  any  one 
of  them  bore  on  that  issue  was  not  stated.  No 
claim  is  now  made  that  they  were  admissible 

fenerally,  but  only  on  the  issue  of  good  faith, 
'he  exceptions  are  not  clear  whether  they  were 
offered  in  gross  or  separately,  and  counsel  dis- 
agree on  that  point.  If  offered  all  together,  the 
court  was  clearly  not  bound  to  go  through 
them  without  .the  aid  of  suggestion  as  to  de- 
fects. It  would  be  impracticable,  in  the  hurry 
of  a  jury  trial,  for  the  presiding  judge  to  exam- 
ine and  dissect  a  bundle  of  papers  to  see  wheth- 
er they,  or  any  of  them,  have  a  bearing  on  an 
issue.    Wright  v.  Williams,  47  Vt.  322. 

The  same  reason  would  apply  to  a  single  doc- 
ument if  its  bearing  on  the  point  was  not 
readily  apparent,  whether  from  its  length  or 
peculiar  character.  It  would  seem  that  such 
must  have  been  the  fact  in  this  case,  assuming 
that  these  inventories  were  offered  one  at  a 
time;  otherwise  the  counsel  offering  them 
would  have  stated  the  defects  or  peculiarities 
which  made  them  admissible.  The  only  excuse 
they  now  give  is  a  statement  in  argument  that 
they  did  not  know  because  they  had  been  de- 
prived of  an  opportunity  to  examine  them  be- 
fore. But  they  had  the  opportunity  then,  and 
presumably,  from  their  knowledge  of  their 
case,  could  much  more  readily  discern  the  de- 
fects than  the  1  udge .  We  have  examined  these 
inventories  with  the  aid  of  the  criticisms  now 

Eut  upon  them  in  argument;  and  while  we  see 
i  this  deliberate  review  that  some  of  them 
might  have  been  properly  admitted  in  evidence, 
we  as  plainly  see  that  their  admissibility  would 
not  be  readily  apparent  to  the  court  without 
suggestion  of  defects.  They  were  offered  for 
a  collateral  bearing  which  they  could  have  on- 
ly by  reason  of  something  wrong  about  them. 
They  were  voluminous,  and  their  correctness 
was  dependent  upon  compliance  with  a  recent, 
long,  and  somewhat  complicated  statute. 
Counsel  were  not  deprived  of  an  opportunity 
to  examine  them  and  point  out  defects,  but 
neglected  to  do  so.  Under  these  circumstan- 
ces we  do  not  think  it  was  fatal  error  for  the 
court  to  exclude  them.  It  was  the  fault  of 
counsel  in  not  doing  their  part  towards  getting 
a  correct  ruling  on  the  merits. 

9.  The  county  court  held  that  the  property 
of  the  St.  Johnsbury  Aqueduct  Company  was, 
in  its  nature,  real  property,  and  was  properly 
so  treated  by  the  listers;  to  which  the  plaintiff 
excepted. 

This  company  was  a  corporation  and  owned 
ponds  and  springs  in  Waterford  some  four 
miles  from  St.  Johnsbury,  and  owned  an  aque- 
duct made  of  large  iron  pipes,  by  which  the 
water  was  brought  into  its  reservoir  in  St. 
Johnsbury.  This  aqueduct  was  partly  in  the 
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highway  and  partly  in  fields  of  various  own- 
ers. It  did  not  appear  what  its  rights  were 
under  its  charter,  as  that  was  not  produced; 
but  the  exceptions  state  that  there  was  evidence 
tending  to  show  it  exercised  the  right  of  emi- 
nent domain.  This  exception  was  but  slightly 
alluded  to  in  the  brief  or  argument  of  the 
plaintiff's  counsel.  They  simply  say  this: 
"The  property  in  the  pipes  was  personal  mere- 
ly,"—and  cited  Commonwealth  v.  Gaslight  Co. 
12  Allen,  75,  and  Memphis  Gaslight  Co.  v. 
State,  6  Cold.  818.  The  latter  case  I  have  not 
seen.  The  former  does  not  support  the  claim, 
but  so  far  as  it  bears  on  the  proposition,  its 
force  is  the  reverse.  Following  the  treatment 
of  the  subject  given  by  counsel  we  hold,  with- 
out further  discussion,  that  the  ruling  of  the 
county  court  was  correct. 

10.  The  listers  testified  they  appraised  all 
the  real  and  personal  estate  of  the  Ely  Fork  <fc 
Hoe  Company,  a  corporation,  and  of  all  the  cor- 
porations, deducted  from  the  personal  proper- 
ty the  debts  they  were  owing,  and  set  the  bal- 
ance of  personal,  and  all  real,  estate  in  the  list 
of  said  corporations;  and  that  was  the  wsj 
they  understood  the  law  required;  and  that  the 
balance  of  the  value  of  the  stock  above  the 
property  thus  taxed  to  the  corporation  was  to 
be  set  to  the  stockholders  if  there  was  any  bal- 
ance, but  that  they  found  no  balance  in  the 
case  of  Ely  Hoe  &  Fork  Company;  that  the 
property  taxed  covered  the  entire  property  rep- 
resented by  the  stock  of  the  company.  They 
also  testified  that  they  understood  that  the 
property  assessed  by  them  to  E.  &  T.  Fair- 
banks &  Co.,  taxed  in  this  State,  and  its  prop- 
erty out  of  the  State  taxed,  where  situated,  to- 
the  corporation,  was  the  entire  property  of  the 
corporation  which  was  represented  by  its 
stock,  and  for  this  reason  they  did  not  tax  the 
stock  of  either  corporation  to  the  stockholders, 
as  they  found  no  value  in  such  stock  to  be 
taxed  to  said  stockholders.  The  court  told  the 
jury  that  if  they  found  all  the  property  repre- 
sented by  the  stock  of  said  corporations  was 
taxed  in  this  State  or  elsewhere,  this  view  of 
the  law  taken  by  listers  was  the  correct  view, 
and  there  would  be  no  balance  to  tax  to  the 
stockholders  of  the  corporation;  to  which  the 
plaintiff  excepted. 

We  think  this  instruction  was  in  accordance 
with  the  provisions  of  Rev.  Laws,  §  288,  and 
was  correct 

11.  It  appeared  that,  at  the  time  of  sale  of 
said  bank  stock  by  defendant,  all  four  shares 
were  sold  together.  Plaintiff's  evidence  tend- 
ed to  show  such  sale  was  without  his  assent; 
defendant's  evidence  the  contrary. 

Mr.  Willard,  the  plaintiff,  testified  that 
Judge  Poland  was  requested  by  him  to  bid  off 
and  pay  for  the  shares  sold,  and  for  no  other 
purpose. 

The  defendant  was  asked  what  occurred  be- 
tween him  and  Judge  Poland  after  the  sale  of 
the  stock  and  after  Mr.  Willard  had  gone 
away,  but  while  Judge  Poland  was  paying  for 
stock.  Defendant  was  asked:  "In  what  capac- 
ity did  Judge  Poland  claim  he  was  acting  in 
the  business  you  did  with  him  relating  to  the 
sale  of  stock,  the  payment  for  the  stock,  of  the 
proceeds  of  sale,  and  repayment  of  surplosr 
Plaintiff  objected,  but  witness  was  allowed  to 
state:  "He  claimed  to  be  acting  as  agent  for 
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the  plaintiff."  To  this  the  plaintiff  excepted. 
The  plaintiff's  four  shares  of  stock  were  trans- 
ferred to  Judge  Poland,  who  merely  gave  his 
check  to  Mr.  Pike  for  taxes  and  costs  of  sale, 
— some  $192.  The  stock  brought  some  $76 
per  share.  The  only  reason  now  given  why 
this  evidence  should  have  been  excluded  is 
that  it  was  with  reference  to  Willard's  assent 
to  having  the  sale  of  the  property  separately. 
The  exceptions  fail  to  make  this  apparent. 

We  have  passed  upon  all  questions  that  were 
ruled  upon  in  the  trial  court,  to  which  our  at- 
tention has  been  called,  but  have  omitted  to 
notice  other  points  now  argued,  but  which  the 
bill  of  exceptions  failed  to  show  were  passed 
upon  in  that  court. 

The  only  error  found,  to  which  exception 
was  taken,  was  the  ruling  as  to  the  legality  of 
the  annual  meeting  of  the  school  district  when 
the  defendant  was  elected  collector  of  the 
district. 

Judgment  reversed,  and  cause  remanded. 


Alexander  McLANE,  Admr.  of  Jesse  John- 
son's Estate, 
v. 

Jonathan  JOHNSON. 

1.  A  demurrer  to  a  bill  for  want  of  equity 
incorporated  into  an  answer  is  not 
available. 

2.  The  subiect-matter  of  set-off  is  an 
original  head  of  equity  Jurisdiction. 

Thus,  the  defendant  purchased  claims 
allowed  against  the  estate  with  the 
money  of  the  estate  advanced  for  that 
purpose  by  the  orator  as  administrator, 
—Meld,  that  a  bill  in  equity  will  lie  to 
compel  an  offset  of  the  claims  to  the 
amount  of  the  dividends  to  become  due 
thereon;  and  for  any  balance  due  the 
orator. 

8.  The  orator  is  entitled  to  have  the  stat- 
us of  these  claims  fixed  by  a  decree  in 
chancery  in  advance  of  any  order  of  the 
probate  court  for  their  judgment. 

4.  At  law,  there  could  not  be  an  offset 
of  these  claims,  even  if  they  were  ori- 
ginally payable  to  the  defendant;  as  the 
orator's  demands  accrued  to  him  in  his 
administrative  capacity,  and  it  would 
alter  the  course  of  distribution. 

5.  The  defendant  and  one  C  were  inter- 
ested as  sureties  on  some  of  the  notes  so 
purchased;  but  it  was  agreed  that  the 
defendant  should  account  for  the 
money  advanced, — Held,  that  C  was  not 
a  proper  party. 

6.  Parol  evidence  is  admissible  to  ex- 
plain an  accountable  receipt  for  money, 
and  to  prove  the  basis  of  the  account- 
ability, and  when  and  to  whom  the  ac- 
counting is  to  be  bad. 

7.  The  Statute  of  Limitations  is  not  a 
bar;  as  by  the  agreement  the  time  has 
not  arrived  for  the  application  of  the 
dividends  to  money  advanced,  nor  the 
payment  of  the  balance. 

8.  An  answer  as   evidence  is   to  be 

VT. 


weighed  like  other  evidence.  No 

more  weight  is  given  to  it  because  it  is 
one  of  the  pleadings. 

(Decided  June  23.  1887.) 

BILL  in  chancery.  Heard  on  the  pleadings 
and  a  special  master's  report,  and  the  excep- 
tions thereto,  December  Term,  1885,  Orange 
County,  Rowell,  Chancellor,  Affirmed. 

Decree  that  the  moneys  advanced  to  the  de- 
fendant and  paid  out  at  the  request  of  the  de- 
fendant, by  the  orator,  from  the  funds  of  the 
estate  of  which  orator  is  administrator,  as  spe- 
cified in  the  report  of  the  master,  to  the  amount 
of  $9,585.79,  with  the  interest  included  therein 
to  January  1,  1886,  as  is  computed  by  the 
master,  be  allowed  to  the  orator  as  against  the 
defendant.  And  that  there  be  allowed  to  the 
defendant  against  the  orator,  as  administrator, 
the  following  claims  as  allowed  by  commis- 
sioners, January  2,  1867,  viz.:  The  Andross 
and  Hoi  ton  notes,  the  Arnold,  Cillev,  Fry  e,  and 
Hunkins  notes,— all  amounting  to  $3,712.16, — 
and  also  the  claims  against  the  said  estate 
brought  by  defendant,  amounting  to  $1,109.61 ; 
one  half  of  the  claims  of  J.  &  R.  C.  Johnson 
against  the  estate,  being  $298.50;  the  Johnson 
Chamberlin  claim  of  $450,— making  in  all  the 
sum  of  $5,570.27,  and  interest  from  the  date 
of  commissioner's  report,  January  2,  1867,  to 
January  1, 1886,  as  appears  in  the  report  of 
the  master,  to  the  extent  of  the  percentage  up- 
on said  claims  allowed  by  the  probate  court  of 
the  district  of  Bradford,  whenever  a  dividend 
is  declared  upon  the  claims  against  said  estate; 
and  that  said  dividend  upon  said  sum  allowed 
to  the  defendant,  when  ascertained,  shall  be 
offset  against  the  sum  named  as  allowed  to 
the  orator  to  the  extent  of  said  dividend.  And 
should  there  be  a  balance  due  the  orator,  after 
allowing  said  offset,  then  the  defendant  shall 
pay  said  balance  to  the  orator. 

The  master  found  in  substance  that  Jesse 
Johnson,  the  intestate,  deceased  about  the  2d 
day  of  March,  1866,  and  that  very  soon  there- 
after the  orator  was  appointed  administrator 
of  his  estate;  claims  were  duly  presented  be- 
fore commissioners  who,  as  such,  held  regular 
sessions,  and  on  the  2d  day  of  January,  1867, 
returned  their  report  to  the  probate  court;  that, 
among  the  claims  allowed  by  the  commission- 
ers against  said  estate,  there  were  a  number,  on 
which  the  defendant  appeared  as  surety  for 
the  said  Jesse  Johnson,  deceased,  and  the  de- 
fendant's name  and  that  of  M.  R.  Chamberlin 
were  on  two  notes  as  surety  for  deceased,  on 
which  was  allowed  by  the  commissioners, 
$1,421.11  to  John  W.  Andross,  and  one  to 
Buckley  Holton  for  the  sum  of  $1,076.78;  that 
in  April,  1869.  suit  was  brought  upon  one  or 
both  of  these  notes  against  M.  R.  Chamberlin 
and  the  defendant  Johnson,  to  enforce  the  col- 
lection of  these  notes  against  them;  that  the 
defendant  and  said  Chamberlin  conferred  to- 
gether to  see  what  could  be  done  to  pay  these 
notes;  that  it  was  arranged  between  them  to 
apply  to  the  orator,  as  administrator,  to  see  if 
he  could  not  let  them  have  the  money  to  pay 
these  notes;  that  the  defendant  Johnson  met 
the  orator,  and  it  was  agreed  between  them 
that  the  orator  should  then  advance  to  them 
$1,200  to  pay  the  Buckley  Holton  note,  and 
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that  he  would  in  a  few  days  let  them  have  a 
further  sum  sufficient  to  pay  the  Andross  note; 
that  the  orator  then  had  the  money  in  his  hands 
belonging  to  said  estate  without  any  immediate 
occasion  for  its  use;  that  in  getting  this  money 
of  the  orator,  M.  R  Chamberlin  was  equally 
interested  with  defendant  Johnson;  that  it  was 
agreed  between  the  orator  and  the  defendant 
that  the  orator  would  let  the  defendant  have 
the  money  required  to  pay  the  Holton  note 
and  the  Andross  note,  and  the  defendant  was  to 
hold  said  notes  against  the  orator  administra- 
tor, the  same  as  the  original  party  would  have 
done,  and  on  the  settlement  of  said  estate  the 
dividend  of  these  notes  was  to  offset  against 
the  money  thus  advanced  by  the  orator  as  ad- 
ministrator as  aforesaid ;  that  at  this  time,  or 
within  a  few  days  of  this  time,  it  was  further 
agreed  that  the  orator  should,  from  time  to 
time,  let  the  defendant  have  money  in  like 
manner  to  purchase  in  claims  against  said 
estate,  and  on  settlement  of  said  estate  the  divi- 
dend on  said  claims  so  purchased  in  by  the  de- 
fendant was  to  offset  against  the  money  so  ad- 
vanced to  the  defendant  by  the  orator;  that 
the  defendant  gave  the  orator  receipts  as  fol- 
lows: 

Received  of  Alexander  McLane,  adminis- 
trator of  the  estate  of  Jesse  Johnson,  late  of 
Fairlee,  deceased,  the  sum  of  $1,200  to  account 
for  in  the  payment  of  certain  claims  against 
said  estate,  allowed  by  commissioners,  and 

Sarticularly  the  claims  of  Buckley  Holton  and 
ohnson  Chamberlin,  said  claims  being  found- 
ed upon  notes  which  the  said  Jesse  gave  the 
said  Holton  and  the  said  Chamberlin.  and 
which  I  also  signed  as  surety. 

Jonathan  Johnson. 

Received  of  Alexander  McLane,  adminis- 
trator of  the  estate  of  Jesse  Johnson,  late  of 
Fairlee,  deceased,  the  sum  of  $1,700  to  be  ac- 
counted for  in  the  payment  of  certain  claims 
against  said  estate,  allowed  by  commissioners, 
and  particularly  the  claim  of  J.  W.  Andross. 
Said  claim  being  upon  a  certain  note  which 
the  said  Jesse  Johnson  gave  the  said  Andross, 
and  which  we  each  of  us  signed  as  surety, 
$1,700.  Jonathan  Johnson. 

Moses  R.  Chamberlin. 

Mr.  John  H.  Watson*  for  defendant: 

The  orator's  exhibits,  two  and  three,  are 
contracts,  not  mere  receipts;  hence,  parol  evi- 
dence was  not  admissible. 

Story,  Bailm.  8§  137,  159,  171;  Winn  v. 
Chamberlain,  82  Vt.  818;  Randall  v.  KeUey,  46 
Vt.  158;  Brown  v.  Hitchcock,  28  Vt.  452;  Mc- 
Gregor v.  Bugbee,  15  Vt.  734;  1  Greenl.  Ev.  § 
305;  8  Wall.  825  (75  U.  S.  bk.  19,  L.  ed.  455); 
Aldrich's  Admr.  v.  Hapgood,  89  Vt.  621. 

Parol  evidence  was  not  admissible  to  vary 
the  terms  of  exhibit  9. 

Brown  v.  Bpofford,  95  U.  8.  482  (Bk.  24,  L. 
510);  Morse  v.  Low,  44  Vt.  565;  Bradley  v. 
Bentley,  8  Vt.  248;  OtOett  v.  BaUou.  29  Vt.  296; 
Brown  v.  Wiley,  20  How.  442  (61  U.  8.  bk.  15, 
L.  ed.  965). 

The  rule  is  the  same  in  equity  as  at  law. 

14  Pet.  206  (39  U.  8.  bk.  10,  L.  ed.  454);  8 
Wall.  578  (75  U.  8.  bk.  19  L.  ed.  501). 

It  should  have  been  alleged  that  the  estate 
was  settled. 
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Story,  Eq.  PI.  §  259;  Brown  v.  Bank,  31 
Miss.  459;  1  Dan.  Ch.  369. 

The  bill  is  demurrable. 

Downer  v.  Dana,  17  Vt.  518. 

Such  facts  must  be  alleged  as  show  a  pres- 
ent right  in  the  orator.  When  a  party  seeks 
specific  performance  he  must  show,  as  a  con- 
dition precedent  to  his  obtaining  the  remedy, 
that  he  has  done  or  offered  to  do,  or  is  then 
ready  and  willing  to  do,  all  the  essential 
and  material  acts  required  of  him  by  the 
agreement  at  the  time  of  commencing  the  suit, 
and  also  that  he  is  ready  and  willing  to  do  all 
such  acts  as  shall  be  required  of  him  in  the 
specific  execution  of  the  con ti  act  according  to 
its  terms. 

8  Pom.  Eq.  Jur.  8  1407. 

Messrs.  Ro  swell  Farnham  and  A.  M. 
Dickey*  for  the  orator: 

Parol  evidence  was  admissible. 

26  Vt.  123;  1  Greenl.  Ev.  §  805;  3  Stark  Br. 
p.  1272;  Winn  v.  Chamberlain,  82  Vt.  818; 
Reynolds  v.  Hassam,  56  Vt.  449;  Proctor  v.  Wi- 
ley, 55  Vt.  844;  50  VL  1;  22  Vt.  507;  8o*U*i. 
Sowles.  11  Vt.  146;  StaekpoU  v.  Arnold,  11 
Mass.  31. 

The  bill  alleges  the  insolvency  of  the  defend- 
ant, and  the  master  has  found  the  fact  that  be 
is  insolvent.  Courts  of  equity  will  always,  in 
such  case,  compel  offset,  regardless  of  the 
Statute  of  Set-Off. 

Blake  v.  Langdon,  19  Vt.  485;  Downer  v.  Da- 
na, 17  Vt.  518. 

Chamberlin  was  not  a  necessary  party. 

Story.  Eq.  PI.  §§  103,  118;  Van  CUef  f. 
Sicklas,  5  Paige,  505. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  seeks  to  compel  an  offset  of  the 
claims  held  by  the  defendant  against  the  estate 
of  Jesse  Johnson,  to  the  amount  of  the  divi- 
dends to  become  due  thereon,  to  the  orator's 
advances  of  money  provisionally  made  to  the 
defendant,  and  for  the  defendant's  benefit,  to 
satisfy  the  original  holders  of  such  claims; 
and  for  the  payment  to  the  orator  of  any  bal- 
ance that  may  be  due  him,  above  the  amount 
of  such  dividends. 

The  defendant,  among  other  things.  Incor- 
porates into  his  answer  a  demurrer  to  the  WD 
for  the  want  of  equity.  But  this  defense  comes 
too  late.  It  Is  now  the  well-settled  doctrine 
that  a  demurrer  must  be  interposed  at  the  out- 
set of  the  proceedings,  and  disposed  of  before 
the  expense  of  a  trial  is  had;  and  if  the  de- 
fendant submits  to  answer  the  bill  on  its  mer- 
its, he  waives  his  demurrer.  The  authorities 
are  referred  to  in  Wade  v.  Pulttfer,  54  Vt.  45. 

But,  if  seasonably  interposed,  the  demurrer 
would  be  unavailing.  The  subject-matter  of 
set-off  is  one  of  the  original  and  well-esttb 
lished  heads  of  equity  jurisdiction.  Oar  stat- 
utes allowing  it  have  not  taken  away  the  juris- 
diction of  chancery,  but  have  merely  provided 
a  remedy  at  law  for  the  offset  of  mutual  claims 
between  parties  which  might  always  have  bees 
done  in  equity.  At  law,  however,  set-off  can- 
not be  effected  unless  the  demands  are,  in  legal 
significance,  mutual. 

Here  the  orator  sues  in  his  representative  ca- 
pacity as  administrator  upon  a  demand  arising 
since  the  death-  of  his  intestate,  and  asks  to 
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hire  an  offset  made  of  claims  allowed  against 
the  estate  be  represents  in  favor  of  third  per- 
sons, but  now  held  by  the  defendant  as  as- 
signee, or  equitable  owner  thereof. 

At  law,  the  claims  held  by  the  defendant 
could  be  enforced  only  in  the  names  of  the 
original  holders.  They  were  not  allowances 
made  to  the  defendant.  They  were  never,  at 
law,  debts  owing  by  the  intestate  to  the  de- 
fendant. Even  if  the  debts  had  originally 
been  payable  to  the  defendant,  they  could  not. 
at  law,  be  offset  to  a  demand  accruing  to  the 
orator  in  his  representative  capacity  after  the 
death  of  his  intestate,  for  this  would  alter  the 
course  of  the  distribution  of  the  assets,  and 
pre  one  creditor  an  advantage  over  the  others. 
Aiken  v.  Bridgman,  87  Vt.  249:  Bees  v.  Watts, 
11  Exch.  410 ;  Chitty,  Conk  956.  But  in  equi- 
ty.tbe  form  of  the  indebtedness  is  disregarded, 
and  an  offset  may  be  decreed  of  liquidated  de- 
mands held  by  an  assignee  or  equitable  owner, 
especially  if  he  is  insolvent.  The  defendant, 
in  respect  to  the  claims  in  question,  stands  in 
this  relation ;  and  his  claims  have  been  liqui- 
dated by  the  allowance  of  the  commissioners, 
and  the  judgment  of  the  probate  court  there- 
on. He  is  compellable  therefore  to  make  the 
offset,  if  the  orator's  case  is  in  other  respects 
made  out  Ferris  v.  Burton,  1  Vt.  489;  Down- 
er v.  Dana,  17  Vt.  518;  Blake  v.  Langdon,  19 
Ft.  485. 

It  is  urged  that  the  receipts  of  April  18  and 
17, 1889,  described  in  the  master's  report,  are 
written  contracts  between  the  parties,  and  so 
within  the  rule  prohibiting  the  admission  of 
parol  proof  to  enlarge  or  vary  the  scope  of  the 
terms  made  use  of.  But  looking  at  these  pa- 
pers in  the  light  of  the  circumstances  surround- 
ing their  execution,  and  as  applied  to  the 
subject-matter  to  which  they  relate,  which  is 
always  allowable  and  generally  necessary  in 
&e  construction  of  written  instruments,  we 
think  they  are,  what  their  terms  fairly  import, 
mere  accountable  receipts  for  money,  and  not 
contracts  within  the  rule  contended  for.  They 
purport  to  acknowledge  the  receipt  of  money 
to  be  accounted  for  in  the  settlement  of  certain 
claims  allowed  by  commissioners;  but  upon 
what  basis  of  accountability,  or  what  is  in- 
cluded in  the  unnamed  and  unspecified  "  cer- 
tain claims,"  and  when  or  to  whom  the  account- 
ing is  to  be  had,  is  left  wholly  to  conjecture  so 
[ar  as  the  terms  of  the  instrument  inform  us. 
It  ii  clear,  then,  that  by  giving  to  these  instru- 
ments the  character  of  contracts,  they  are  so 
jar  ambiguous  as  to  require  explanations,  even 
■pon  the  defendant's  theory  of  the  manner  in 
ndch  he  holds  the  money  specified. 

They  are  like  the  receipt  described  in  Hitt  v. 
mtmm,  87  Vt.  524,  which  was  "a  receipt  for 
iwOfeburn  note,  to  apply  on  account;  and 
that  in  Earle  v.  Wattingfvrd,  44  Vt.  867,  which 
■  form  showed  a  completed  contract;  and  that 
k  Bmndall  v.  KeUey,  46  Vt.  158,  which  pur- 
Nwted  to  be  in  full;  and  those  in  many  other 
Met  wherein  it  has  been  held  that  a  receipt 
Purporting  to  be  in  full,  thus  indicating  the 
MMxunation  of  a  previous  transaction,  or  one 
br  money  or  property  to  be  thereafterwards 
■Mounted  for,  is  an  instrument  that  is  open  to 
agination  so  that  its  true  office,  as  between 
awparties,  may  be  fulfilled. 
;  The  objection  made  to  the  evidence  offered 
ft. 


to  show  the  true  character  of  the  other  exhib- 
its of  the  orator  rests  substantially  upon  the 
ground  above  referred  to,  and  need  not  be  fur- 
ther considered. 

The  defendant  claims  that  the  effect  of  his 
answer,  as  evidence,  was  ignored  or  disregard- 
ed by  the  master;  but  there  is  nothing  in  the 
report  that  warrants  this  criticism.  The  an- 
swer, as  evidence,  is  to  be  weighed  like  other 
evidence.  It  gains  no  factitious  weight  be- 
cause it  happens  also  to  be  one  of  the  plead- 
ings. As  evidence,  it  is  subject  to  the  infirmi- 
ties of  evidence.    VeUe  v.  BlodgeU,  49  Vt.  270. 

The  master  having  based  his  findings  upon 
proper  evidence,  they  establish  this  state  of 
facts:  The  orator  advanced  to  the  defendant 
at  his  request,  from  time  to  time,  large  sums 
of  money  belonging  to  the  estate  he  represent- 
ed, for  the  purpose  of  aiding  the  defendant  in 
getting  temporary  relief  from  the  pressure  of 
certain  creditors  of  said  estate,  whose  claims 
were  legally  collectible  of  the  defendant  as 
surety  for  the  intestate,  and  to  enable  him  to 
buy  up  sundry  claims  of  other  creditors,  for 
his  own  personal  advantage,  under  an  agree- 
ment that,  as  to  said  estate,  such  claims  should 
be  held  by  the  defendant  precisely  as  they  oth- 
erwise would  have  been  held  by  the  original 
holders;  that  is,  subject  to  such  dividends  as 
might  be  declared  upon  them;  and  after  de- 
ducting or  offsetting  such  dividends,  the  de- 
fendant should  account  to  the  orator  for  any 
balance  that  might  be  due  him,  with  interest 
from  the  date  of  such  advances.  These  facts 
are  applicable  to  all  the  exhibits  of  the  orator 
from  No.  2  to  No.  9,  inclusive.  They  repre- 
sent a  common  understanding  respecting  the 
accountability  of  the  defendant. 

The  Statute  of  Limitations  is  interposed 
as  a  bar  to  the  relief  the  orator  seeks;  but 
this  defense  is  not  available;  as,  by  the  terms 
of  the  agreement,  the  time  has  not  arrived 
for  the  application  of  the  dividends  to  the 
advances  made,  nor  the  payment  of  any  bal- 
ance that  may  appear  by  such  application. 

The  suit  is  not  premature;  for  the  defend- 
ant has  repudiated  the  understanding  upon 
which  he  received  the  money,  and  his  agree- 
ment to  make  the  application  of  it  upon  the 
claims  which  he  now  holds.  Under  these  cir- 
cumstances, a  right  accrued  to  the  orator  to 
have  the  status  of  these  claims  fixed  by  a  de- 
cree in  chancery,  in  advance  of  any  order  of 
the  probate  court  for  the  payment  of  the  claims 
allowed  by  commissioners,  and  the  distribution 
of  the  assets;  as  the  probate  court  is  powerless 
to  make  an  offset  of  the  dividends  upon  these 
claims  to  the  orator's  advances,  and  the  orator 
could,  in  that  court,  get  no  protection  for  these 
advances  in  the  settlement  of  his  administra- 
tion account,  and  by  the  insolvency  of  the  de- 
fendant would  be  wholly  without  remedy. 
There  is  little  reason,  therefore,  in  asking  the 
orator  in  advance  to  hazard  the  fruitless  exper- 
iment and  incur  the  needless  expense  of  seek- 
ing at  the  hands  of  the  probate  court  a  decree 
to  the  effect  that  it  can  give  him  no  relief  in 
the  premises. 

The  remedy  at  law  is  wholly  inadequate  to 
restore  to  the  orator  the  assets  of  this  estate, 
which  he  has,  in  kindness,  but  not  in  wisdom, 
entrusted  to  the  defendant.  The  defendant 
controls  all  the  claims  in  question,  as  well 
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those  upon  which  Chamberlin  was  surety  as 
the  others. 

The  master  says,  respecting  the  money  ad- 
vanced to  pay  the  Holton  and  Andross  notes, 
which  were  signed  by  the  defendant  and  Cham- 
berlin: "It  was  agreed  between  the  orator 
and  defendant,  that  the  orator  would  let  the 
defendant  have  the  money  required  to  pay  the 
Holton  note  and  the  Andross  note,  and  thede- 
f  endent  was  to  hold  said  notes  against  the  ora- 
tor administrator,  the  same  as  the  original  party 
would  have  done,  and  on  the  settlement  of  the 
estate  the  dividend  on  these  notes  was  to  offset 
against  the  money  thus  advanced  by  the  orator 
administrator  as  aforesaid."  As  to  these  notes, 
then,  although  Chamberlin  was  a  joint  surety 
with  the  defendant,  still  the  advance  of  the 
money  was  made  to  the  defendant  alone,  and 
accountability  therefor  was  alone  assumed  by 
the  defendant.  Chamberlin,  then,  is  no 
proper  party  to  an  accounting  upon  the  score 
of  those  notes. 

As  to  exhibit  No.  4,  covering  the  Rice  note, 
the  master  says:  "The  defendant  and  M.  R. 
Chamberlin  requested  the  orator  to  pay  said 
note,  and  the  orator  did  so;  and  they  were  to  ac- 
count to  the  orator  as  though  they  held  the  note, 
— lo  account  to  the  orator  for  any  deficiency 
that  might  arise  by  reason  of  the  estate  being 
short  of  paying  in  full."  This  would  indicate 
a  joint  accountability  of  the  defendant  and 
Chamberlin  for  the  advance  upon  the  note. 
But  the  master,  later  on,  says  that,  "during  the 
time  the  orator  was  letting  the  defendant  John- 
son and  Johnson  and  Chamberlin  have  the 
money  named  in  the  orator's  exhibits,  it  was 
agreed  by  the  parties  that  defendant  Johnson 
should  account  for  the  money  so  advanced  in 
the  settlement  of  the  claims  that  he  might  hold 
against  the  estate,  and  that  any  balance  that 
might  be  either  way,  the  orator  and  the  defend- 
ant were  to  adjust;"  and  again,  near  the  close 
of  the  report,  he  says:  "The  claims  purchased 
in  by  the  defendant  and  M.  R.  Chamberlin, 
and  those  named  above  purchased  in  by  the 
defendant,  are  now  held  by  him  (defendant) 
with  the  same  rights  to  a  dividend  in  the  estate 
of  Jesse  Johnson  as  the  original  holders." 
Upon  the  whole  finding  it  is  manifest  that  the 
defendant  by  the  arrangement  was  the  sole 
party  to  the  accounting  provided  for  by  the 
agreement  of  all  parties  interested.  The  de- 
fendant alone  holds  all  the  claims  in  question, 
and  he  is  bound  to  carry  out  the  agreement  es- 
tablished on  the  evidence. 

The  decree  of  the  Court  of  Chancery  it  affirmed, 
and  the  cause  remanded,  with  mandate. 


CHAMBERLAIN  &  Currier 
v. 

D.  L.  FULLER,  Assignee  of  Hosea  Welch,  2d. 

1.  In  an  action  of  replevin  against  the  as- 
signee of  an  insolvent  debtor  to  recover 
goods  claimed  to  have  been  obtained 
by  the  debtor  through  fraud,  evidence 
of  a  demand  made  upon  the  messenger, 
or  keeper  under  him,  who  had  posses- 
sion of  the  goods,  awaiting  the  appoint- 
ment of  an  assignee,  as  bearing  upon  the 
rescission  of  the  contract,  is  sufficient. 

2.  "Whether  one  acts  with  reasonable 
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promptitude  in  rescinding  a  contract 
induced  by  fraud  is  a  mixed  question 
of  law  and  fact,  proper  for  the  jury. 

8.  The  court,  in  its  discretion,  can  admit 
the  declaration  of  an  agent  before  the 
agency  is  shown;  and  the  question  of 
agency  does  not  arise  when  the  evidence 
tended  to  prove  it,  and  there  was  no  re- 
quest, and  no  exception  to  the  neglect 
of  the  court  to  submit  it  to  the  jury. 

4.  The  question  was  whether  the  debtor 
entered  into  a  conspiracy  with  his 
sureties  to  get  possession  of  the  goods 
without  paying  for  them.  The  evi- 
dence tended  to  show  the  conspiracy. 
He  had  money,  but  bought  on  credit 
Held,  that  evidence  was  admissible  to 
prove: 

(a)  How  he  could  have  purchased  for 

cash. 

(b)  That  the  plaintiffs  told  their  sales- 
man, in  the  absence  of  the  debtor,  to  sell 
him  poods  not  exceeding  $500  in  value- 

(c)  The  acts  and  declarations  of  the 
other  conspirators  while  the  common 
design  was  being  carried  out,  and  in  fur- 
therance of  it. 

(d)  That  the  conspiracy  extended  to  the 
fraudulent  purchase  of  goods  of  other 
parties. 

(e)  That  the  debtor's  brother,  five  or 
six  years  before  the  failure,  consulted 
an  attorney  as  to  his  financial  condition. 

5.  It  is  in  the  discretion  of  the  trial  court 
to  admit  evidence  in  rebuttal  that 
should  have  been  introduced  in  the 
opening,  if  the  opposing  party  is  set 
thereby  injured. 

6.  The  defendant  made  the  plaintiffs' wit- 
ness his  own  by  asking  him,  on  cross- 
examination,  if  his  attention  had  been 
called  by  anyone  to  the  debtor's  condi- 
tion,—a  matter  he  had  not  testified  to. 
It  was  not  error  to  allow  the  plaintiffs, 
on  re-examination,  to  inquire  the  name 
of  the  person. 

7.  For  the  purpose  of  showing  that  the 
debtor's  stock  of  goods  was  not  unrea- 
sonably large,  evidence  was  not  admis- 
sible to  prove  the  stocks  of  other  mer- 
chants in  the  same  village. 

8.  It  is  immaterial  whether  the  debtor's 
son  was  his  agent  in  giving  instructions 
to  the  scrivener  as  to  what  property 
should  be  put  into  the  mortgage  deed, 
as  he  ratified  his  acts  by  signing  it,  know- 
ing its  contents. 

9 .  The  plaintiff  s,  upon  the  rescission, were 
under  no  obligation  to  reimburse  the 
insolvent  for  money  paid  for  freight  on 
the  goods. 

10.  There  was  no  error  in  the  charge  by 
which  the  jury  were  instructed  that,  if 
the  insolvent  represented  that  the 
mortgage  on  his  property  was  all 
"fixed  up,"  which  was  confessedly 
false,  and  that  if  they  found  the  plaint- 
iffs relied  upon  the  truth  of  the  state- 
ment,— would  not  have  made  the  sate 
without  it,— then  they  had  the  right  to 
rescind;  nor  was  there  error  in  charging 
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the  jury  that  the  insolvent  could  have 
remained  silent,  but  when  he  undertook 
to  tell  heehoald  tell  them  fairly  and  fully. 
11.  When  no  exception  is  allowed,  the 
question  will  not  be  considered, 
whether  there  was  error  or  not  in  re* 
fusing  a  request  to  charge,  made  out 
of  time. 

(Caledonia— Decided  June  20, 1887.) 

EEPLEVIN  for  certain  ready-made  clothing. 
Plea,  general  issue.  Trial  by  jury,  De- 
cember Term,  1885,  Caledonia  County,*  Ross, 
J.,  presiding.  Verdict  and  judgment  for 
plaintiffs.  Affirmed. 

The  plaintiffs'  evidence  tended  to  show  that 
Rosea  Welch,  2d,  was  a  country  merchant  in 
Groton,  and  had  been  for  about  forty  years; 
that,  in  the  fall  of  1881,  his  cousin,  Hosea 
Welch,  Jr.,  one  Almon  Clark,  and  Henry  C. 
Glover,  were  holden  as  sureties  for  him  for 
several  thousand  dollars:  that  Glover  became 
alarmed,  and,  together  with  Clark,  consulted 
a  lawyer  as  to  the  best  course  to  be  taken,  and 
it  was  learned  that  a  mortgage  would  not  be 
good  in  insolvency  unless  it  had  subsisted  for 
Four  months;  that  in  October,  1882,  Welch, 
2d,  went  to  Boston  and  there  purchased  at  va- 
rious places  goods  amounting  to  about  $2,400; 
that,  in  the  November  following,  Clark  and 
Welch,  Jr.,  who  had  taken  a  mortgage  cover- 
ing real  and  personal  estate  in  November,  1881, 
took  possession  of  all  the  goods  in  the  store 
under  the  mortgage  and  an  assignment  of 
Welch,  2d ;  that,  soon  after,  local  creditors  filed 
their  petition  in  the  court  of  insolvency 
against  Welch,  2d,  upon  which  he  was  duly 
adjudged  an  insolvent  debtor;  that  the  credi- 
tors elected  the  defendant  the  assignee  of  the 
insolvent  estate,  and  on  December  12,  1882,  a 
deed  of  assignment  was  sent  to  him.  It  was 
claimed  that  the  twoWelches  were  fraudulently 
acting  in  concert  with  Clark  and  Glover,  in  or- 
der that  the  goods  might  be  got  into  the  hands 
of  Welch,  2d,  so  that  the  sureties  might  take 
possession  of  them  as  they  did  under  the  mort- 
gage; that  the  mortgage  was  executed  to  cover 
property  then  in  being  and  also  that  which 
might  be  acquired  in  the  future,  and  that  it  was 
antedated  nearly  thirty  days,  and  was  left  at 
the  town  clerk's  office  with  instructions  not  to 
record  it.  The  plaintiffs  made  demand  of  the 
messenger,  and  the  keeper  under  him,  for  the 
return  of  the  goods,  pending  the  appointment 
of  the  assignee,  and  afterwards  replevied  the 
goods  in  question.  The  defendant's  evidence 
tended  to  show  the  contrary;  that  there  was 
no  fraud  on  the  part  of  the  debtor. 

Messrs.  Bates  &  May,  T.  R.  Gordon, 
and  J.  P.  Lam  a  on,  for  defendant: 

The  jury  should  have  been  asked  to  say 
whether  the  representations  would  have  been 
likely  to  deceive  a  man  of  common  prudence, 
and  not  whether  it  deceived  the  plaintiffs. 

Gregory  v.  SehoeneU,  55  Ind.  101 ;  Gunnison 
v.  Bancroft,  11  Vt.  491;  Pasley  v.  Freeman,  8 
T.  R.  54;  88  Me.  17;  12  Vt.  519. 

They  must  be  made  to  influence  the  plain- 
tiffs' conduct. 

Byard  v.  Holmes,  84  N.  J.  L.  296;  Tyron  v. 
Whitmarsh,  1  Met.  1;  Oomins  v.Coe,  117  Mass. 
45;  1  Benj.  8ales,  §§  637.  694,  and  notes;  PhU- 
Hp  v.  Gallant,  62  N.  Y.  256. 
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Representations  must  be  made  with  intent  to 

Weatherford  v.  Fishhook,  8  Scam.  (111.)  170;  88 
111.  200;  2  Wend.  885;  88  Me.  17;  109  Mass.  457. 

The  mere  appointment  of  a  person  to  the  of- 
fice of  assignee  gives  him  no  control  over  the 
insolvent's  property.  The  property  vests  a 
.constructive  control  only  from  the  deed  of  as- 
signment Such  is  the  rule  laid  down  in  Goes 
v.  CardeU,  58  Vt.  447. 

The  title  of  the  assignee  is  entirely  techni- 
cal, and  is  created  solely  by  statute. 

BeBrainerd,  56  Vt.  495. 

The  plaintiffs  should  have  returned  the 
money  paid  for  freight,  and  should  have  sub- 
mitted the  question  in  proper  form  to  the  jury. 
The  party  rescinding  must  put  the  other  in 
statu  quo  by  an  entire  surrender  of  possession 
and  of  everything  he  has  obtained  under  the 
contract. 

Voorheesv.  East,  2  Hill,  298;  Bish.  Cont.  208; 
Chitty,  Cont.  680;  Shaw  v.  Barnhart,  17  Ind. 
186. 

Messrs.  Ide  &  Stafford,  and  S.  C.  Shurt- 
leff,  for  plaintiffs: 

A  defrauded  seller  does  not  lose  the  right  to 
rescind  because  the  buyer  has  incurred  ex- 
penses with  respect  to  the  property  in  carrying 
out  a  fraud;  nor  is  it  necessary  that  the  seller 
should  make  good  such  expenses,  even  though 
he  receives  an  advantage  from  them  by  rescis- 
sion. 

Benj.  Sales,  4th  Am  ed.  3  649,  note;  Gucken- 
heimerv.  Angevine,  81  N.  Y.  894. 

The  possession  of  the  messenger  was  the 
possession  of  the  assignee.  The  assignee's  ti- 
tle relates  back  to  the  date  of  the  filing  of  the 
petition  of  insolvency. 

Rev.  Laws,  §  1820. 

The  messenger  holds  the  property  until  the  as- 
signee takes  formal  possession  of  it,  solely  for 
the  assignee;  and  if  he  holds  it  wrongfully,  it  is 
the  assignee  who  holds  it  wrongfully  through 
him.  But  in  this  case  the  assignee  ratifies  the 
acts  of  the  messenger  and  claims  title  to  the 
goods  in  question. 

Tripp  v.  Leland,  42  Vt.  487;  Spraguev.  Clark, 
41  Vt.  6. 

Taft,  J.,  delivered  the  opinion  of  the  court: 
1.  We  do  not  understand  that  the  question  of 
demand  made  upon  the  trial  was  whether 
one  was  necessary  to  enable  the  plaintiffs  to 
maintain  the  action,  except  as  bearing  upon, 
and  a  part  of,  the  question  of  a  rescission  of 
the  contract;  and  the  real  question  presented 
by  the  exceptions  is  whether  evidence  of  a  de- 
mand of  the  goods  made  upon  the  messenger 
or  the  keeper  under  him  was  sufficient.  We 
hold  that  it  was.  The  goods  were  in  posses- 
sion of  the  messenger  of  the  court  of  insol- 
vency, awaiting  the  appointment  of  an  assignee. 
The  'insolvent  had  no  power  over  them,  and 
could  not  surrender  them  if  demanded  of  him. 
Except  as  against  the  plaintiffs,  the  messenger 
was  the  only  person  who  had  any  right  to  the 
control  or  custody  of  the  goods.  We  think  a 
demand  made  of  him  or  the  keeper  under  him 
was  a  proper  one.  While  the  messenger  had 
the  goods  we  think  he  was  the  only  person 
against  whom  an  action  of  replevin  could  have 
been  maintained;  and  if  an  action  would  lie 
against  him,  we  think  a  demand  of  him  would 

Digitized  by 


L 


616 


New  England  Reporter— Sup.  Ct.  ok  Vermont. 


Job, 


be  sufficient.  In  Busting  v.  Bice,  2  Cush.  48, the 
action  was  replevin  for  goods  fraudulently 
obtained  by  the  insolvent,  brought  directly 
against  the  messenger,  and  the  action  was 
maintained  without  a  demand. 

2.  Was  the  contract  seasonably  rescinded? 
When  a  party  has  been  defrauded  in  the  sale 
of  goods,  and  desires  to  rescind  the  contract,  he 
must  do  so  as  soon  as  be  discovers  the  fraud, 
and  is  entitled  to  a  reasonable  time  in  which  to 
do  it.  Tilton  Safe  Co.  v.  Titdale,  48  Vt.  83. 
The  request  to  charge  upon  this  point  was  that 
the  plaintiffs  could  not  rescind  at  the  time  they 
undertook  to  do  so  upon  the  conceded  facts  of 
the  case.  This  was  asking  the  court  to  treat  the 
question  as  one  of  law.  We  do  not  find  in 
the  exceptions  any  facts  stated  which  would 
justify  the  court  in  so  doing.  If  the  goods 
were  obtained  by  fraud,  under  the  form  of  a 
contract,  the  plaintiff s  had  the  right  to  rescind. 
Whether  they  acted  with  reasonable  prompti- 
tude as  soon  as  they  discovered  the  fraud  was 
a  mixed  question  of  law  and  fact,  proper  to 
submit  to  the  jury.  It  was  submitted,  and  no 
exception  taken  to  the  charge  as  given.  We 
have  no  occasion,  therefore,  to  examine  the 
charge  on  that  point. 

8.  The  defendant  objected  to  the  testimony 
of  Bridgeman  as  to  the  declarations  of  Welch, 
Jr.,  until  it  was  shown  that  the  latter  was  the 
agent  of  Welch,  2d.  There  was  no  error  in 
this  if  there  was  testimony  in  the  case  tending 
to  establish  the  agency,  although  the  latter 
was  given  after  the  testimony  of  the  declara- 
tions. The  order  in  which  evidence  is  intro- 
duced is  within  the  discretion  of  the  court. 
The  testimony  of  both  the  Welches  tended  to 
show  that  Welch,  2d,  sent  Welch,  Jr.,  to  the 
plaintiffs  to  obtain  the  goods  in  question  upon 
the  credit  of  the  former;  this  testimony  tended 
to  establish  the  agency,  and  made  the  evidence 
of  the  declarations  admissible,  and  the  latter 
therefore  was  legitimately  in  the  case.  The 
defendant  now  claims  that  the  question 
.  should  have  been  submitted  to  the  jury  for 
them  to  find  upon  the  evidence  whether  such 
an  agency  existed.  No  request  was  made  to 
have  the  question  submitted;  no  exception 
taken  to  the  neglect  to  submit  it.  The  ques- 
tion therefore  does  not  arise  upon  the  charge. 

4.  Was  it  error  to  show  that  Welch.  2d, 
could  have  bought  goods  for  cash  at  7  per 
cent  discount?  He  knew  that  goods  could  be 
bought  for  cash  at  a  discount.  He  had  money. 
He  bought  his  goods  on  credit  and  took  his 
money  home.  We  think  this  testimony  admissi- 
ble in  support  of  the  plaintiffs'  claim  that  there 
was  a  conspiracy  to  buy  the  goods  on  credit, 
get  them  into  the  possession  of  Welch's  sure- 
ties, not  pay  for  them,  and  thus  defraud  the 
plaintiffs.  Welch,  2d,  was  bo  connected  with 
the  transaction  of  the  purchase  of  the  goods 
that  we  do  not  think  it  was  error  to  show  the 
terms  upon  which  he  might  have  purchased 
them  for  cash. 

6.  The  witness  Bridgeman  was  the  plaintiffs' 
salesman.  Welch,  2d,  applied  for  credit,  and 
the  plaintiffs,  after  an  examination  of  Welch 
in  reference  to  his  financial  standing,  told 
Bridgeman  to  sell  him  goods  not  exceeding 
$500  in  value.  We  can  see  no  error  in  admit- 
ting the  evidence  of  that  fact.  It  was  a  part 
of  the  same  transaction.  The  objection  made 
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to  the  testimony  was  that  Bridgeman  was  told 
this  not  in  the  hearing  of  Welch,  2d.  The 
latter  must  have  known  the  result  of  bis  ap- 
plication for  credit,  for  Bridgeman  at  once  sold 
him  on  credit  goods  substantially  to  the  amount 
named,  viz.,  $486.50.  No  more  direct  way  of 
imparting  this  information  to  Welch,  2d,  could 
have  been  adopted. 

6.  The  evidence  tended  to  show  a  conspiracy 
claimed  by  the  plaintiffs.  The  acts  and  dec- 
larations of  one  conspirator,  while  the  com- 
mon design  was  being  carried  out,  and  in  fur- 
therance of  it,  were  legitimate  evidence  against 
the  others.  Under  this  rule,  the  testimony  as 
to  the  acts  and  declarations  of  Welch,  Jr.,  at 
the  time  of  the  purchase  of  the  goods  in  ques- 
tion, and  the  testimony  of  Darling  as  to  the  in- 
structions he  received  from  Welch,  Jr.,  and 
Clark,  not  to  record  the  mortgage,  were  legiti- 
mate. 

7.  That  the  conspiracy  extended  to  the 
fraudulent  purchase  of  goods  of  other  parties 
than  the  plaintiffs  was  proper  to  be  shown  un- 
der the  rule  laid  down  in  Eastman  v.  Preao, 
49  Vt.  855;  and  the  evidence  of  Porter  and  Bill- 
iard was  admissible  for  that  purpose. 

8.  The  inquiry  of  Welch,  2d.  as  to  his 
brother's  having  consulted  an  attorney  about 
the  financial  condition  of  the  former  was  not 
error.  The  defendant's  counsel  state  in  their 
brief  that  "it  tended  to  show  knowledge  on  the 

fiart  of  Hosea,  2d,  of  insolvency,  etc.,  or  at 
east  render  it  more  probable."  We  think  for 
this  very  reason  it  was  admissible,  as  the  ques- 
tion of  his  knowledge  of  his  own  insolvency 
was  quite  material  to  the  issues  on  trial.  His 
solvency  would  render  the  conspiracy  much 
less  probable,  in  fact  useless.  How  far  back 
in  time  a  party  should  be  permitted  to  so  in 
the  proof  of  such  facts  was  a  question  within 
the  discretion  of  the  trial  court.  Upon  the 
facts  shown  in  this  case  we  cannot  say  it  was 
error.  Having  been  in  trade  for  forty  years, 
his  financial  condition  five  or  six  years  before 
the  failure  might  have  quite  a  bearing  upon 
his  standing  at  the  time  of  the  alleged  con- 
spiracy. 

9.  The  objections  to  the  evidence  in  relation 
to  the  phosphates  and  the  interlineations  in 
the  bill  of  sale  were  that  the  evidence  was  of- 
fered in  rebuttal,  and  that  it  was  not  in  rebut- 
tal of  any  of  the  defendant's  testimony,  and 
therefore  out  of  time.  This,  if  true,  was  not 
error,  its  admission  being  within  the  discretion 
of  the  county  court.  It  does  not  appear  that 
the  defendant  was  in  any  way  injured  by  its 
admission  at  that  time  instead  of  in  the  open- 
ing, or  denied  the  privilege  of  afterwards  of- 
fering any  evidence  that  he  had  upon  the  same 
subject. 

10.  Glover,  a  witness  introduced  by  the 

Elaintiffs,  was  asked  on  cross-examination  if 
is  attention  had  been  called  to  the  condition 
of  Welch,  2d,  by  anyone.  He  said  it  had. 
He  had  not  been  examined  on  this  point  by 
the  plaintiffs,  and  he  was  thus  made  the  de- 
fendant's witness  upon  that  question.  It  *** 
not  error  for  the  court,  on  re  examination,  to 
permit  the  plaintiffs  to  ask  him  the  name  of  the 
person. 

11.  The  plaintiffs  claimed  that  the  stock  of 
clothing  carried  by  Welch,  2d,  in  the  fall  of 
1882,  was  a  large  one,— unreasonably  so,— and 
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that  it  bore  on  the  issue  of  fraud.  The  de- 
fendant insisted  that  it  was  reasonable  in 
amount  for  the  place,  and  that  he  could  show 
that  fact  by  a  comparison  of  the  amount  with 
the  stocks  of  other  merchants  in  the  same  vil- 
lage. This  was  a  collateral  fact,  and  would  at 
once  start  the  inquiry  whether  the  other  mer- 
chants were  not  carrying  unreasonable 
amounts.  This  was  not  a  legitimate  way  of 
proving  It.  Camp  v.  At&rill,  54  Vt.  820;  Weeks 
v.  Lyndon,  Id.  888. 

12.  The  testimony  of  Darling,  that  £.  M. 
Welch  gave  him  some  instructions  as  to  what 
should  be  put  into  the  mortgage  deed,  was  ob- 
jected to  and  admitted  under  exception.  It  is 
said  that  he  was  a  sort  of  interloper, — "no- 
body's agent."  He  was  in  his  father's  service 
at  the  time,  helping  him,  and  gave  the  scriv- 
ener instructions  as  to  what  property  should  be 
put  into  the  mortgage  deed.  The  deed  was 
prepared,  and  his  father  executed  it.  Whether 
he  was  his  father's  agent,  or  not,  at  the  time  he 
gave  the  instructions,  is  apparently  of  little  mo- 
ment. His  acts  were  ratified  by  his  father 
when  he  signed  the  deed,  knowing  its  con- 
tents. That  E.  M  Welch  gave  the  instructions 
was  wholly  immaterial.  They  were  of  no  force 
until  the  deed  was  executed.  The  fact,  if  of 
any  potency,  was  in  favor  of  the  defendant, 
showing  that  it  was  neither  of  the  conspirators 
who  gave  directions  in  regard  to  what  should 
be  included  in  the  mortgage  deed. 

18.  Clark,  one  of  the  sureties,  testified  that, 
during  the  year  prior  to  the  failure,  both  be- 
fore and  after  the  giving  of  the  mortgage  to 
the  sureties,  he  did  not  suspect  the  insolvency 
of  Welch,  2d.  The  testimony  of  Glover  as  to 
the  interview  at  Dunnett's  office  tended  to 
show  that  he  did  know  of  it  during  that  time, 
and  therefore  to  impeach  him.  It  was  admit- 
ted for  that  purpose,  and  properly. 

14.  The  defendant  claims  that  the  plaintiffs, 
upon  the  rescission  of  the  contract,  were  under 
an  obligation  to  reimburse  the  insolvent  for  the 
money  which  he  paid  as  freight  on  the  goods 
to  Groton.  Such  is  not  the  law.  They  were 
under  no  obligation  to  the  insolvent,  or  his  as- 
signee, who  stands  in  his  shoes  in  respect  to 
the  goods.  They  were  obtained  by  fraud;  the 
law  avoids  every  such  sale,  and  disables  the 

fuilty  party  from  setting  up  the  contract  or 
eriving  any  advantage  from  the  fruits  of  it. 
It  vitiates  every  act,  however  fair  in  appear- 
ance, and  though  clothed  with  the  forms  of 
law.  The  exceptions  upon  this  question,  both 
as  to  the  rulings  upon  evidence  and  the  charge, 
were  not  well  taken. 

15.  As  to  the  exclusion  of  the  testimony  of 
Harry  Blodgett.  The  defendant  was  entitled 
to  all  the  conversation,  and  we  think  the  ex- 
ceptions show  that  the  witness  did  testify  to 
all  that  the  defendant's  counsel  offered  to  show 
by  him. 

16.  Did  the  court  err  in  its  charge  as  to  what 
constituted  false  or  fraudulent  representations? 
Tbe  jury  were  told  that  if  Welch,  2d,  repre- 
sented to  the  plaintiffs  that  his  property  had 
been  mortgaged,  but  that  it  was  all  fixed  up 
(the  latter  fact  being  confessedly  false);  that  if 
tbey  found  that  the  plaintiffs  relied  upon  the 
truth  of  the  statement, — would  not  have  made 
tbe  sale  without  it, — then  it  was  such  a  fraud- 
ulent representation  as  would  give  them  the 


right  to  rescind  the  sale.  >  What  element  is 
wanting  in  this  statement  of  what  would  con- 
stitute fraud, — a  false  statement  of  a  material 
fact,  known  by  the  party  to  be  false,  and  relied 
upon  by  the  other  party?  The  defendant  in- 
sists that  the  false  representations  must  have 
been  such  as  to  deceive  a  man  of  ordinary  oare 
and  prudence;  i.  e.,  if  a  man  is  not  endowed 
with  those  faculties  he  is  at  the  mercy  of  every 
swindler  who  makes  him  his  prey, — excluding 
from  the  benefits  of  the  law  the  very  class 
around  whom  its  arm  should  be  thrown;  thus 
protecting  the  strong  and  robbing  the  weak. 
As  well  adopt  Rob  Roy's  rule,  "that  they 
should  take  who  have  the  power,  and  they 
should  keep  who  can."  No  rogue  should  en- 
joy his  ill  gotten  plunder  for  the  simple  reason 
that  his  victim  is  by  chance  a  fool. 

17.  The  defendant  insists  that  the  charge 
upon  the  subject  of  the  intent  not  to  pay  for 
the  goods  was  erroneous.  The  request  was 
that,  if  Welch,  2d,  bad  any  intent  not  to  pay 
for  the  goods  at  any  other  time  than  when  he 
was  purchasing  tbem,  then  the  plaintiffs  can- 
not claim  to  rescind  on  that  ground.  The  re- 
quest was  made  out  of  time,  and  the  exception 
not  allowed.   We  do  not  consider  it. 

18.  Defendant  claims  that  the  charge  as 
given  in  reference  to  what  Hosea,  2d,  was 
bound  to  tell  the  plaintiffs  was  erroneous.  The 
charge  embodied  sound  and  correct  law.  The 
jury  were  told  that  Welch,  2d,  had  the  right 
to  remain  silent  and  say  nothing;  but  that,  if  he 
undertook  to  tell  them,  "he  should  tell  them 
fairly,  fully,  and  frankly,  so  that  they  canj^- 
termine  whether  they  will  trust  him  or  not." 
It  is  a  fraud  for  a  man  to  tell  part  of  tbe  truth 
in  regard  to  what  he  is  inquired  "of,  and  keep 
back  another  part  which  he  knows,  if  dis- 
closed, would  prevent  the  party's  dealing  with 
him,  and  tell  him  something  else  to  draw  off 
his  attention  and  prevent  further,  inquiry." 

This  disposes  of  all  the  questions  presented 
by  the  brief  for  the  defendant. 
Judgment  affirmed. 


STATE  of  Vermont 
v. 

Joel  M.  HAVEN. 

1.  A  count  in  an  indictment,  under  the 
statute  (Rev.  Laws,  §  4160),*  is  bad  for 
argumentativeness,  in  which  it  is  al- 
leged that  the  respondent,  as  treasurer 
of  a  railroad  company,  did  sign,  with 
the  intent  that  the  same  be  issued  and 
used,  a  certain  false  certificate  of  the 
ownership  of  1,000  shares  of  its  capital 
stock,  falsely  certifying  that  one  Mead 
was  then  and  there  owner  of  1,000  shares, 


*Vt.  Rev.  Laws.  S  4160,  provides  that  "a  president 
or  other  officer  or  agent  of  a  bank,  railroad,  manu- 
facturing, or  other  corporation,  who  willfully  and 
designedly  signs,  with  Intent  that  It  shall  be  Issued 
or  used,  or  caused  to  be  issued  or  used,  a  false  cer- 
tificate or  evidence  of  the  ownership  or  transfer 
of  shares  of  stock  in  such  corporation, ora  certificate 
or  evidence  of  such  ownership  or  transfer,  which 
such  officer  has  no  authority  to  make  or  issue,  shall 
be  fined  not  more  than  $1,000,  and  imprisoned  in  the 
State  prison  not  more  than  ten  years,  nor  less  than 
one  year." 
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which  he  did  not  own  or  have  standing 
in  his  name,  and  was  not  entitled  to  any 
share. 

2.  A  count  is  bad  for  duplicity,  in  which 
it  is  alleged  that  the  respondent  signed 
a  certain  false  certificate  of  stock  with 
the  intent  that  it  be  issued  and  used, 
and  that  he  caused  it  to  be  issued  and 
used,— as  two  offenses  are  charged. 

8.  An  indictment  is  bad  for  repugnancy* 
in  which  it  is  alleged  that  the  respond- 
ent caused  to  be  issued  to  M  a  false  and 
fraudulent  certificate  of  the  ownership 
of  1,000  shares  of  stock;  that  it  was  then 
and  there  signed  in  blank,  and  was  and 
is  of  the  following  tenor, — setting  it  out; 
as  a  blank  certificate  cannot  certify  or 
purport  ownership,  or  have  a  tenor. 

(Rutland  Decided  June  23. 1887.) 

INDICTMENT  charging  the  respondent  with 
signing  and  issuing  a  false  and  fraudulent 
certificate  of  the  capital  stock  of  the  Rutland 
Railroad  Company.  Heard  on  demurrer  to 
the  indictment,  September  Term,  1884,  Rut- 
land County,  Ross,  J.,  presiding.  Demurrer 
pro  forma  overruled,  and  indictment  adjudged 
sufficient.    Exceptions  sustained. 

The  questions  presented  are  stated  in  the 
opinion. 

Mr.  E.  R.  Hard,  for  respondent: 

The  several  counts  are  bad  for  repugnancy. 

1  Bish.  Cr.  Proc.  §§  480,  490;  Gould,  PI. 
151.  155;  1  Chitty,  PI.  16th  Am.  ed.  355;  8tate 
v.  Comfort,  22  Minn.  271;  State  v.  Simpson,  78 
N.  C.  269;  Covington  v.  State,  6  Tex.  App.512; 
Dillingham  v.  State,  5  Ohio  St  280,  288;  State 
v.  Keach,  40  Vt.  118;  State  v.  Jones.  88  Vt.448. 

They  are  also  bad  for  duplicity. 

1  Chitty,  PI.  246,  and  note,  558,  and  note; 
Gould.  PI.  219,  420;  State  v.  Nelson,  8  N.  H. 
168;  People  v.  Cooper,  58  Cal.  647;  Watriss  v. 
Pierce,  86  N.  H.  232,  239,  240;  Ralston  v. 
Strong.  1  D.  Chip.  287,  298;  Church  v.  Oilman, 
15  Wend.  656;  Ftdler  v.  Delavan,  20  Wend. 
57,  59,  60. 

The  allegation  that  he  did  not  own,  etc., 
"any  share  or  shares,"  etc.,  is  denying  his 
ownership,  etc..  only  argumentatively,  and  is 
therefore  insufficient. 

1  Chitty.  PI.  16th  Am.  ed.  260;  Gould,  PI. 
63,  64;  Bourne  v.  Taylor,  10  East,  189. 

Under  Rev.  Laws,  §  4160,  the  signing,  with 
intent  to  issue,  etc.,  is  itself  a  distinct  and 
substantive  offense.  The  issuing  of  such  an 
instrument  as  is  mentioned  in  that  section  is 
another  offense,  distinct  from  the  signing, 
and  may  be  committed,  in  respect  to  the  same 
certificate,  by  a  person  other  than  the  one  who 
signs;  and  the  second  count  alleges  the  com- 
mission by  the  respondent  of  both  these  of- 
fenses. This  count  therefore  embraces  sepa- 
rate felonies,  and  is  bad  for  duplicity. 

1  Chitty,  PI.  246,  and  note,  558,  note  c; 
Gould,  PI.  219.  420;  1  Bish.  Cr.  Proc.  S§  432, 
438;  State  v.  Nelson,  8  N.  H.  168;  People  v. 
Cooper,  58  Cal.  647;  Hunt  v.  Haven,  52  N.  H. 
162.  168. 

The  fact  that  the  alleged  offense  is  charged 
in  the  indictment  in  language  similar  to,  or 
even  identical  with,  that  used  in  the  statute 
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upon  which  the  indictment  is  based,  does  not 
obviate  this  objection. 

1  Bish.  Cr.  Proc.  §§  612,  619,  688,  687,  629; 
State  v.  Comfort,  22  Minn.  271;  State  v.  Hktn- 
ton.  Id.  811;  State  v.  Simpson.  78  N.  C.  369; 
Harrington  v.  State,  64  Miss.  490;  Covington  t. 
State,  6  Tex.  App.  513;  Long  v.  State,  Id.  648; 
Dillingham  v.  State,  5  Ohio  St.  280,  283;£7nii«J 
States  v.  Goggin,  9  Bias.  269;  State  v.  Keaek, 
40  Vt.  118;  State  v.  Jones,  88  Vt.  448. 

Messrs.  F.  S.  Piatt  and  P.  R.  Kendall, 
for  the  State: 

The  indictment  is  sufficient.  The  second 
and  sixth  counts  are  not  double. 

State  v.  Morton,  87  Vt  810;  1  Bish.  Cr.  Proc 
§190;  State  v.  Matthews,  42  Vt  542;  Stats  v. 
Brady,  14  Vt.  858;  Byrne  v.  State,  12  Wis.519; 
Commonwealth  v.  TwiteheU,  4  Cush.  74;  Bilk 
Forms,  19. 

This  is  a  statutory  crime,  and  it  is  sufficient 
to  charge  the  offense  in  the  words  of  the  statute. 

State  v.  Cook,  88  Vt.  487 ;  Harlan,  /. .  in  Unitei 
States  v.  Simmons,  96  U.  S.  860  (Bk.  24,  L.  ed. 
819):  State  v.  Daley,  41  Vt.  564;  State  v.  Jones, 
33  Vt.  448;  TuUy  v.  Commonwealth,  4  Met  357; 
3  Met.  464. 

Rowell,  J.,  delivered  the  opinion  of  the 

court: 

The  first  and  the  fifth  counts  are  bad  for  ar- 
gumentativeness. They  allege  that  Mewl  did 
not  own,  or  have  standing  in  his  name,  and 
was  not  entitled  to,  any  share  or  shares  of  the 
capital  stock  of  said  company;  which  is  but  id 
argumentative  way  of  saying  that  he  did  not 
own,  and  was  not  entitled  to,  the  shares  of  stock 
purporting  to  be  conveyed  to  him  by  said  cer- 
tificate. Thus,  in  trespass  for  breaking  and 
entering  the  plaintiff's  close,  and  subverting 
the  soil  thereof,  and  digging  and  boring  the 
same,  the  defendant  pleaded  seisin  in  fee  in  the 
Duke  of  Northumberland  of  the  manor  of 
Tynemouth,  of  which  the  closes  in  question 
had  immemorially  been  parcel  and  copyhold 
tenements;  and  that  by  reason  thereof  the  Duke 
was  seised  in  fee  of  all  the  veins  and  seams  of 
coal  lying  within  and  under  the  copyhold  ten- 
ements of  said  manor,  together  with  the  liber- 
ty of  boring  for,  digging  for,  and  getting,  such 
veins  and  seams  of coalthere,  and  of  doing  all 
things  necessary  for  that  purpose.  The  plain- 
tiff replied  that  as  well  the  said  veins  and  seams 
of  coal,  as  the  rest  of  the  soil  and  ground 
within  and  under  said  closes,  had  from  time 
immemorial  been  parcel  of  said  manor  and 
demises,  and  demisable  by  copy  of  court  roll, 
without  any  exception  or  reservation  of  the 
mines  or  seams  of  coal  within  and  under  said 
closes,  etc.;  to  which  the  defendant  demurred, 
for  that  the  replications  did  not  directly  trav- 
erse, nor  confess  and  avoid  any  of  the  matters 
alleged  in  the  pleas,  but  were  argumentative, 
and  not  issuable;  and  the  court,  construing  the 
pleas  to  claim  a  liberty  during  the  continuance 
of  the  copyhold  estate,  said  that  it  required  bo 
argument  to  show  that  a  replication  that  the 
copyholds  had  always  been  demised  wltboat 
any  exception  or  reservation  of  the  mines  or 
seams  of  coal  was  not  a  confession  of  the  lib- 
erty and  an  avoidance  of  it  but  was  a  mere 
argumentative  denial  of  its  existence,  and  that 
the  replications  were  bad  on  that 
Bourne  v.  Taylor,  10  East,  189. 
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bo,  too,  if  in  trespass  for  carrying  away 
goods,  the  defendant  should  plead  that  the 
plaintiff  never  had  any  goods,  that  would  be 
arjumentatively  saying  "not  guilty,"  and  so  no 
plea,  although  the  argument  would  be  infalli- 
ble. Dyer,  48  a;  Steph.  PL  885. 

The  second  and  sixth  counts  are  bad  for  du- 
plicity. Under  the  statute,  the  act  of  signing 
a  false  certificate  with  intent  that  it  shall  be 
issued  and  used  is  of  itself  an  offense,  and 
causing  it  to  be  issued  and  used  is  another  and 
distinct  offense.  Nor  can  they  both  be  com- 
mitted by  the  same  act,  but  only  by  separate 
and  distinct  acts,  though  they  may  be  commit- 
ted on  the  same  occasion. 

When  a  crime  may  be  committed  in  differ- 
ent ways,  in  contemplation  of  law  the  ways 
are  the  same  act,  and  so  a  count  charging  its 
commission  in  all  the  ways  is  not  double.  State 
r  Morton,  27  Vt.  810,  and  State  v.  Matthews.  42 
Vl  542,  are  cases  of  this  character.  See  Peo- 
ple v.  Dane,  66  N.  Y.  95. 

In  Commonwdlth  v.  Baton,  15  Pick.  278,  the 
prisoner  was  charged  in  one  count  with  both 
offering  for  sale  and  selling  half  of  a  lottery 
ticket;  and  the  count  was  held  to  charge  but 
one  offense,  on  the  ground  that  a  sale  includes 
an  offer  to  sell,  the  same  as  a  battery  includes 
an  assault.  And  in  Commonwealth  v.  Twitch- 
*fi,  4  Cush.  74,  a  count  charging  both  the  set- 
tine  ap  and  the  promotion  of  a  certain  prohib- 
ited exhibition  was  held  good  on  the  same 
ground. 

Indeed,  no  matters,  however  multifarious, 
will  operate' to  make  a  count  double  if  they 
■Constitute  but  one  connected  charge  or  trans- 
action, provided  that,  in  no  view,  can  they  be 
regarded  as  more  than  one  offense.  But  if  they 
«sn  be  so  regarded,  the  count  will  be  double. 
I  Bish.  Cr.  Proc.  §  198. 

Applying  these  principles,  these  counts  are 
clearly  double. 

The  third  and  fourth  counts  each  allege  that 
(he respondent,  as  treasurer,  caused  to  be  issued 
to  Mead  a  false  and  fraudulent  certificate  of 
tie  ownership  of  1,000  shares  of  the  capital 
Mock  of  the  company,  the  said  certificate  false- 
st certifying  and  purporting  that  said  Mead 
tau  then  and  there  the  owner  of  -1,000  shares 
of  said  capital  stock.  They  then  go  on  to  al- 
lege that  said  certificate  was  then  and  there 
feed  in  blanks  by  Page  as  president,  and  by 
fie  respondent  as  treasurer,  and  that  it  was— 
without  saying  when— and  is  of  the  following 
enor ,— setting  it  out. 
Now,  a  blank  certificate  cannot  certify  or 
purport  ownership,  or  have  a  tenor,  as  alleged ; 
■d  so  the  allegations  are  inconsistent  and  re- 
pBgnant;  and  as  the  allegation  of  signing  is 
■Herial  and  cannot  be  rejected  as  surplusage, 
H»  then  it  would  not  appear  that  the  certlfl- 
■fte  was  signed  at  all  when  issued,— the  counts 
ft  bad. 

!  Am,  an  indictment  charging  the  respondent 
Mb  having  forged  an  instrument  whereby  one 
Mnon  is  bound  to  another  is  bad  for  repug- 
•acy;  for  a  forged  instrument  can  bind  no- 
Wdy. 

8o  in  trespass,  declaring  for  taking  and  car- 
Jftag  away  timber  lying  in  a  certain  place,  for 
m  completion  of  a  house  "then  lately"  built, 
9 bad;  for  the  timber  could  nofbe  for  a  house 
dready  built.  Neva  v.  Sopor,  1  Salk.  218. 
rt. 


So  a  count  in  assumpsit,  declaring  on  a 
promise  to  pay  a  sum  certain  if  the  plaintiff 
would  provide  another  With  necessaries,  and 
also  on  a  promise  to  pay  as  much  as  the  plain- 
tiff reasonably  deserved  to  have  on  the  same 
account,  Is  both  double  and  repugnant.  1 
Chitty,  PL  281. 

Exceptions  sustained,  indictment  adjudged  in- 
sufficient and  quashed,  and  respondent  dis- 
charged. 


George  H.  VERDER 
v. 

John  D.  ELLSWORTH  et  ai. 

The  trustees  of  an  incorporated  village, 
under  its  charter  and  by-laws  authoriz- 
ing the  abatement  of  a  nuisance,  but 
requiring  them  first  to  give  notice  and 

»  an  order  to  the  owner  to  remove  it,  can- 
not justify  their  acts  in  removing  a 
fence,  under  a  notice  to  remove  it, 
when  the  court  below  found  that  it  was 
not  the  fence  nor  the  lot,  but  the  use 
of  the  lot  sheltered  by  the  fence,  that 
created  the  nuisance.  A  notice  of  the 
identical  nuisance  is  condition  precedent 
to  the  exercise  of  such  power  by  the 
trustees. 

(Rutland  Decided  July  7.  1887.) 

TRESPASS  quart  clausutn.  Plea,  general 
issue,  with  notice.  Trial  by  court,  Septem- 
ber Term,  1886,  Rutland  County,  Veazey,  J., 
presiding.  Judgment  for  the  plaintiff.  Af- 
firmed. 

The  plaintiff  owned  a  vacant  lot  in  the  vil- 
lage of  Rutland.  In  the  summer  of  1885  he 
rented  to  Barnum's  circus  the  right  to  erect  a 
fence  or  bill-board  on  two  sides  of  the  lot  for 
the  display  of  advertisements;  and  the  fence 
was  built  about  12  feet  high.  It  was  after- 
wards used  for  the  display  of  posters  of  shows 
and  patent  medicines,  etc.  Certain  houses  and 
buildings  overlook  the  lot,  which  was  used  to 
such  an  extent  by  persons  going  behind  the 
fence  to  meet  the  demands  of  nature,  that  the 
residents  complained  to  the  trustees  that  it  was 
a  nuisance,  and  requested  that  it  be  abated. 
The  court  found  that  the  lot,  used  as  afore- 
said, was  a  nuisance,  but  ruled  that  the  re- 
moval of  the  fence  was  beyond  the  power  of 
the  trustees;  and  that  their  order  to  the  street 
commissioner  did  not  justify  the  trespass. 
The  notice  to  the  plaintiff  was  that  "  the  bill- 
board »  *  *  had  been  adjudged  a  nuisance;" 
and  he  was  ordered  to  remove  it. 

Messrs.  Walker  &  Swinington,  for  de- 
fendant, cited — 

1  Dill.  Mun.  Corp.  §§  95,  808,  869,  874,  880; 
Wood,  Nuis.  §  788 ;  Harvey  v.  Dewoody,  18  Ark. 
252;  State  v.  Smith,  54  Vt.  403;  18  Reporter, 
586;  Kennedy  v.  Phelps,  10  La.  Ann.  227;  Hart 
v.  Albany,  8  Paige,  218. 

Mr.  J.  C.  Baker,  for  plaintiff,  cited— 

Wood,  Nuis.  22,  27,  788;  State  v.  Woodward, 
28  Vt.  92;  Sedg.  8 tat.  &  Const.  L.  465;  Miller 
v.  Burch,  82  Tex.  208;  Rev.  Laws.  §  8924; 
State  v.  Burlington,  86  Vt.  521;  Underwood  v. 
Oreen,  42  N.  Y.  140;  Clark  v.  Syracuse,  18 
Barb.  82. 
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Ross,  J.,  delivered  the  opinion  of  the 
court: 

The  notice,  given  by  the  trustees  to  the 
plaintiff,  was  to  remove  the  bill-boards,  or 
fence,  in  contention.  It  was  these  which  the 
plaintiff  refused  to  remove,  and  which  the 
trustees  adjudged  to  be  a  nuisance.  It  is  not 
found  by  the  county  court  that  the  fence  was 
a  nuisance,  nor  that  the  plaintiff's  lot  was  a 
nuisance,  but  that  the  use  made  of  the  lot  un- 
der the  shelter  of  the  fence  constituted  the  nui- 
sance. The  defendants  justify  the  removal 
under  the  charter  and  by-laws  or  ordinances 
of  the  village  of  Rutland,  as  trustees  thereof. 
The  charter  authorizes  and  empowers  the 
village  to  make  ordinances,  regulations,  and 
by-laws,  among  other  things,  "to  abate  and 
remove  all  public  and  private  nuisances."  It 
enacted  ordinances  making  it  the  duty  of  the 
trustees  to  "restrain,  remove,  or  abate  nui- 
sances;" and  also  prohibited  any  person  or 
persons  from  permitting  any  nuisance  to  re- 
main on  his  or  their  premises,  and  command- 
ing such  person  or  persons,  by  notice  and  or- 
der from  such  trustees  or  any  one  of  them,  to 
remove  such  nuisance;  and,  on  his  or  their 
failure  to  do  so,  "the  trustees  shall  cause  the 
same  to  be  removed  and  abated."  These  are 
all  the  provisions  made  by  the  village,  under 
the  charter,  for  the  abatement  and  removal  of 
nuisances.  It  will  be  observed  that  the  ordi- 
nances first  cast  the  duty  of  abating  and  re- 
moving them  upon  the  trustees,  and  then  pre- 
scribe the  manner  in  which  they  shall  proceed, 
by  notice  and  order  to  the  person  permitting 
it;  and  on  his  failure  to  comply,  it  is  then 
made  their  duty  to  cause  it  to  be  removed  and 
abated.  It  is  elementary  and  fundamental 
that  tribunals  of  limited  jurisdiction,  especially 
in  summary  proceedings,  must  strictly  comply 
with  the  limitations  prescribed,  in  the  exercise 
of  their  powers.  By  the  ordinance,  before  the 
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trustees  can  cause  to  be  abated  and  removed, 
the  person  permitting  it  must  p&ve  notice  of 
the  identical  nuisance  required  \o  be  removed 
and  abated.  Such  notice  is  condition  prece- 
dent to  the  exercise  of  the  power  of  removal 
by  the  trustees.  The  trustees  so  understood 
the  ordinance,  and  undertook  to  comply  with 
its  requirements.  But  instead  of  notifying 
the  plaintiff  of  the  real  nuisance,  and  com- 
manding its  removal,  they  notified  and  com- 
manded him  to  remove  the  fence,  which  was 
not  the  nuisance,  and  only  a  shelter  to  those 
who,  so  far  as  found,  unlawfully,  and  against 
the  will  of  the  plaintiff,  so  used  the  lot,  which 
the  fence  partly  surrounded,  as  to  create  the 
nuisance.  The  want  of  proper  notice  is  not 
answered  by  the  fact  that  the  removal  of  the 
fence  would  have  the  effect,  indirectly,  to 
abate  the  nuisance,  because  it  made  the  unlaw- 
ful acts  of  those  frequenting  the  lot  so  open 
that  they  ceased  to  occupy  it  for  unlawful  par- 
poses.  The  act  of  the  defendants  in  removing 
the  fence  cannot  be  justified;  because  the  fence 
itself  was  not  a  nuisance,  and  has  not  been 
found  to  be  one,  although  the  notice  of  justi- 
fication, under  the  general  issue,  attempts  to 
set  it  up  as  such.  From  the  notice  of  justifi- 
cation it  is  quite  evident  that  the  trustees  ad- 
judged the  fence  itself,  because  of  its  height 
and  use  for  exhibiting  show  bills,  a  nuisance, 
and  for  that  reason  ordered  the  plaintiff  to  re- 
move it.  Without  considering  the  other  ques- 
tions relating  to  nuisances,  presented  in  the 
argument  of  counsel,  we  think  the  defendants 
cannot  justify  their  removal  of  the  fence  un- 
der the  village  ordinance.  Whether  they  might 
have  had  the  right  to  remove  the  fence,  as  the 
only  practical  means  of  abating  the  nuisance, 
if  they  had  commanded  the  plaintiff  to  re- 
move the  real  nuisance,  was  not  to  be  consid- 
ered, and  it  is  not  decided. 
The  judgment  is  affirmed. 
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MASSACHUSETTS. 
Supreme  Judicial  Court. 


Nellie  FREEMAN, 

TRAVELERS  INSURANCE  CO.,  of  Hart- 
ford 

1.  In  an  action  to  recover  on  a  policy  of 
insurance  against  death  by  acci- 
dent, by  which  the  company  insured 
against  bodily  injuries  effected  through 
external,  violent,  and  accidental  means, 
subject  to  the  condition  that  the  amount 
insured  should  not  be  payable  unless 
the  insured  used  "  all  due*  diligence  for 
personal  safety  and  protection," — Held, 
that  the  burden  was  on  defendant  to 
show  that  the  insured  had  not  used 
all  due  diligence  for  his  personal 
safety  and  protection. 

2.  Contributory  negligence  on  the  part 
of  the  insured,  is  not  a  defense,  and  by 
the  use  of  the  word  "accidental,"  in- 
juries to  which  the  negligence  of  the  in- 
sured contributed  are  not  excluded  from 
the  protection  of  the  policy. 

3.  The  rule  of  pleading  in  declaring 
apon  a  contract  which  contains  an 
exception,  or  a  proviso,  or  a  condition,  is, 
if  such  instrument  contain,  first,  a  gen- 
eral clause,  and  afterwards  a  separate 
and  distinct  clause,  which  has  the  effect 
of  taking  out  of  the  general  clause  some- 
thing that  would  otherwise  be  included 
in  it,  a  party  relying  upon  the  general 
clause  in  pleading  may  set  out  that 
clause  only,  without  noticing  the  sepa- 
rate and  distinct  clause,  which  operates 
as  an  exception;  but  if  the  exception 
itself  be  incorporated  in  the  general 
clause,  then  the  party  relying  on  it  must, 
in  pleading,  state  it,  together  with  the 
exception. 

4.  It  is  necessary  for  a  party  to  prove 
the  substantive  facts  which  he  is  re- 
quired affirmatively  to  allege  in  his 
pleading. 

5.  Although  the  policy  only  insures  against 
bodily  injuries  effected  by  the  means 
described  "  within  the  intent  and  mean- 
ing of  this  contract,  and  the  conditions 
hereunto  annexed,'*  this  does  not  change 
the  nature  of  the  conditions;  they  still 
take  effect  as  conditions. 

6.  An  insurance  company  should  allege 
and  prove  the  want  of  compliance 
with  any  particular  proviso  orcondi- 

^  tion  on  which  it  relies. 

7.  Testimony  of  the  conductor,  who  had 
previously  been  a  brakeman,  that  in  his 
opinion  the  train  ought  to  have  been 
•topped  quicker  than  it  was;  that  it 
ought  to  have  been  stopped  in  from  three 
to  five  minutes,  and  m  40  to  50  rods, 
and  that  there  was  not  much  steam 
used  after  he  heard  the  whistle,— Held, 
admissible. 

(Worcester  Filed  June  29,  1887.) 

ON  defendant's  exceptions.  Overruled. 
This  was  an  action  to  recover  a  policy  of 
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insurance  on  the  life  of  John  J.  Murray,  paya- 
ble to  the  plaintiff.  Murray  was  an  employee 
on  the  Boston,  Barre,  &  Gardner  Railroad  and 
was  killed  by  a  freight  train  on  that  road  De- 
cember 26,  1888.  No  question  was  made  as 
to  sufficient  and  timely  proof  of  death,  and 
the  issue  of  liability  was  tried  solely  on  the 
merits  of  the  case.  At  the  trial  in  the  superior 
court  before  Bacon,  J.,  evidence  was  presented 
in  support  and  in  disproof  of  the  special 
ground  of  defense  set  up  in  the  answer,  that 
the  deceased  was  intoxicated,  which  was  sub- 
mitted to  the  jury,  under  instructions  not  ex- 
cepted to,  and  which  the  verdict  made  imma- 
terial to  these  exceptions,  except  as  the  verdict 
establishes  as  a  fact  that  he  was  not  intoxi- 
cated, and  as  that  fact  had  a  bearing  upon  the 
issue  of  due  care  as  set  forth  in  the  evidence. 
At  the  conclusion  of  the  evidence  the  defend- 
ant asked  the  court  to  instruct  the  iury  "that 
there  is  no  sufficient  evidence  in  this  case  to 
warrant  the  jury  in  finding  that  the  deceased 
was  in  the  exercise  of  due  diligence  for  per- 
sonal safety  and  protection,  at  the  time  of  the 
injury,  and  that  therefore  the  plaintiff  cannot 
recover."  This  ruling  was  refused,  and  that 
issue  submitted  to  the  jury,  the  court  ruling 
that  such  diligence  or  due  care  must  be  proved 
by  the  plaintiff  affirmatively.  To  this  refusal 
and  the  submission  of  this  issue  to  the  jury, 
the  defendant  excepted.  It  was  the  first  con- 
dition of  the  policy  that  "  the  party  insured  is 
required  to  use  all  due  diligence  for  personal 
safety  and  protection."  The  plaintiff  offered 
evidence  tending  to  show  that  the  railroad  was 
nearly  straight  for  a  long  distance  from  said 
crossing  toward  the  north,  and  that  the  plank- 
ing on  the  crossing  could  be  seen  by  a  man 
standing  on  the  track  at  a  distance  of  about 
90  rods  from  the  crossing;  and  if  a  man 
was  elevated  as  high  as  the  engineer  would  be 
in  his  cab,  he  could  see  said  planking  for  a  con- 
siderable distance  further.  The  plaintiff 
proved  the  death  by  Edward  Doody,  conductor 
of  the  freight  train,  who  testified  in  substance 
as  follows:  "  On  the  forenoon  of  December  26, 
1888,  was  in  my  saloon  car  on  the  Boston, 
Barre&  Gardner  Railroad;  knew  the  deceased; 
was  conductor  of  the  train  that  struck  him. 
The  first  I  knew  of  the  accident  was  the  pick- 
ing up  of  Murray  just  below  Davis  Crossing. 
I  heard  the  whistle  for  crossing,  and  then  the 
whistle  for  brakes,  the  latter  whistle  about  a 
few  minutes  after  the  first.  I  got  out  when 
the  train  stopped  and  went  back  to  where 
Murray  was  lying.  He  was  lying  beside  the  rail 
on  the  outside  of  the  track,  on  the  right  coming 
toward  Worcester.  I  said,  "Is  this  you,  John?' 
He  said,  'Yes.'  I  said,  'You  are  in  a  pretty  hard 
fix.'  He  said  he  didn't  know  as  he  was.  The  fire- 
man and  brakeman  then  came  up,  and  Mitch- 
ell, the  engineer,  and  we  took  Murray  into  the 
saloon  car;  taking  him  down  to  the  train, 
which  was  some  distance  away,  on  a  dump 
car.  His  legs  seemed  to  be  hurt  and  his  head  a 
little  bloody.  I  should  judge  his  legs  were 
broken.  After  getting  him  into  the  car  he  asked 
for  a  drink  of  water.  He  said  a  few  words  just 
before  he  died;  give  his  love  to  his  friends  in 
Gardner.  He  died  on  the  train  soon  after  mak- 
ing the  last  remark.  He  was  growing  uncon- 
scious at  the  time  he  said  that,  and  was  dying. 
He  died  just  before  reaching  Worcester."  Wit- 

Digilized  by  VjOQfilt 


New  England  Repoktbr— Sup.  Jud.  Ct.  op  Massachusetts. 


Jcbk, 


ness  also  testified  that  Murray  had  on  a  dark- 
blue  shirt  and  dark  coat. 

It  had  previously  been  proved  that  deceased 
went  out  that  morning  from  Worcester  on  a 
passenger  train,  and  reported  to  the  section 
foreman,  who  sent  him  off  with  his  pick  and 
shovel  to  clear  snow  from  the  rails  at  cross- 
ings, the  first  crossing  being  Davis'  Crossing,  a 
mile  and  a  half  south,  where  in  an  hour  or 
more  he  was  killed. 

The  defense  called  A.  W.  Mitchell,  the  en- 
gineer of  the  freight  train,  who  was  the  only 
eye-witness  of  the  occurrence  called,  who  tes- 
tified substantially  as  follows :  "Was  running 
the  engine  of  the  train  when  the  accident  to 
Murray  occurred.  The  track  was  slippery, 
caused  by  light  snow;  the  snow  being  about 
three  inches  deep.  After  leaving  Brooks'  Sta- 
tion, which  is  about  half  a  milo  to  a  mile  from 
Davis'  Crossing,— it  is  down  grade, — the 
engine  and  the  train  run  without  steam  under 
the  control  of  the  brakes,  running  about  15  miles 
per  hour.  I  sounded  the  whistle,  on  the  day  of 
the  accident,  at  the  whistling-post  nearest  to 
the  crossing,  rounding  a  sharp  curve,  and  ob- 
served what  I  thought  to  be  a  coat  on  the 
snow.  I  was  on  the  right-hand  side  of  the  en- 
gine, and  had  a  clear  view  of  the  track.  On 
getting  closer,  or  nearer,  saw  a  man  as  if  lying 
on  his  face,  feet  towards  the  engine,  his  limbs 
covered  with  light  snow;  coat  did  not  seem  to 
have  much  of  any  snow  on  it;  whistled  for 
brakes  and  sounded  the  whistle  for  the  man  to 
get  off.  He  did  not  move.  I  reversed  the  engine; 
the  man  did  not  start,  and  the  fireman  applied 
the  tender  brake.  As  we  struck  him,  the  cloth- 
ing caught  on  the  scraper  and  threw  him  one 
side;  one  limb  might  have  gone  under  the  fore 
wheel.  The  clothing  held,  and  kept  him  from 
being  thrown  under  and  mangled,  and  drew 
him  along  quite  a  ways  and  then  threw  him 
out  one  side.  We  carried  him  about  100 
rods.  When  we  struck  him  he  was  lying 
on  his  face— his  face  in  the  snow — across  the 
track;  I  noticed  a  pick  and  shovel  near  by. 
When  the  train  stopped  I  went  back  to  where 
the  man  was  lying,  heard  him  say,  'Don't  tell 
Mike.'  He  told  us  where  the  dump  car  was  on 
which  we  took  him  to  the  saloon  car."  On 
cross-examination  witness  testified  that  he  did 
not  think  he  could  have  seen  a  man  lying  on 
the  track  if  the  latter  was  more  than  80 
rods  from  the  curve  mentioned  above;  that  as 
soon  as  he  saw  what  be  thought  was  a  coat  on 
the  track,  he  (witness)  began  to  stir  himself; 
that  when  he  noticed  snow  on  the  man's  limbs, 
he  was  about  a  rod  distant;  that  he  had  been 
an  engineer  about  four  and  one  half  years,  and 
had  before  that  been  a  fireman  for  several 
years. 

The  plaintiff,  in  reply,  stating  that  it  was 
for  the  purpose  of  controlling  the  testimony  of 
Mitchell,  by  showing  him  to  have  been  reck- 
less and  to  have  run  over  the  defendant  unne- 
cessarily, recalled  Doody,  the  conductor,  and, 
against  the  defendant's  objection  and  excep- 
tion (the  objection  being  stated  to  cover  both 
the  competency  of  the  evidence  and  the  quali- 
fication of  Doody  to  give  his  opinions,  espe- 
cially as  he  was  in  the  caboose  at  the  rear  of 
the  train  at  the  time  of  the  occurrence),  the 
latter  testified  that  he  had  been  a  conductor 
until  the  day  of  the  accident,  and  had  previ- 
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ously  been  a  brakeman;  that  in  his  opinion  the 
train  ought  to  have  been  stopped  quicker  than 
it  was;  that  it  ought  to  have  been  stopped  in 
from  three  to  five  minutes;  that  it  ought  to 
have  been  stopped  in  40  or  50  rods;  that  there 
was  not  much  steam  used  after  he  heard  the 
whistle;  that  he  did  not  see  any  evidences  of 
Murray's  having  been  drinking  liquor,  and  did 
not  think  he  was  intoxicated.  The  jury  found 
for  the  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

Mr.  W.  S.  B.  Hopkins,  for  defendant: 

In  this  policy,  in  the  first  "condition,"  the 
party  has  contracted  to  "use  all  due  diligence 
for  personal  safety  and  protection,"  which 
makes  reasonable  care  under  all  the  circum- 
stances a  fact  which  the  plaintiff  must  prove, 
even  though,  were  there  no  such  provision,  the 
courts  may  hold  that  only  wanton  exposure— 
the  "voluntary  exposure  to  unnecessary  din- 
ger, hazard,  or  perilous  adventure,"  mentioned 
in  the  third  proviso  of  the  policy— will  be  such 
conduct  as  to  defeat  recovery. 

Tooley  v.  Railway  Passenger  Assur.  Co.  8  Bias. 
399;  Morel  v.  Mississippi  V.  L.  Ins.  Co.  4  Bush, 
585;  Theobald  v.  Railway  Passenger  Asmr.  Co. 
10  Exch.  44;  Schneider  v.  Provident  L.  Ins.  Co. 
24  Wis.  28;  May,  Ins.  §  580. 

All  the  circumstances  under  which  the  in- 
jury was  received  being  proved,  if  they  show 
nothing  in  the  conduct  of  the  plaintiff,  either 
of  acts  or  neglect,  to  which  the  injuries  may 
be  attributed  in  whole  or  in  part,  the  inference 
of  due  care  may  be  drawn  from  the  absence  of 
all  appearance  of  fault. 

Prentiss  v.  Boston,  112  Mass.  43.,  47;  Mayo  v. 
Boston  &M.  B.R  104  Mass.  140. 

If  there  were  no  evidence  that  the  injured 
person  had  been  seen  by  anyone  from  the 
time  he  started  from  his  home  until  he  was 
found  lying  on  the  ground,  having  been 
knocked  down  by  the  car,  it  would  hardly  be 
contended  that  there  was  evidence  of  due  care 
on  his  part. 

Hinckley  v.  Cape  Cod  R.  R.  Co.  120  Mass.  257, 
202.  268;  Grafts  v.  Boston,  109  Mass.  S19; 
O'Connor  v.  Boston  dsL.  R.R.  Corp.  185  Mass. 
852,  861. 

Whether  the  absence  of  evidence  results 
from  fault,  or  is  only  the  misfortune  of  the 
plaintiff,  is  immaterial  to  the  decision  of  the 
question  of  law. 

Crafts  v.  Boston,  109  Mass.  519,  521;  Xelso*. 
v.  Chicago,  R  I.  &  P.  R.  R.  Co.  88  Iowa,  567. 

The  declaration  of  the  deceased,  immediately 
after  the  accident,— "Don't  tell  Mike,"  his 
foreman, — was  evidence  tending  to  show  con- 
sciousness of  negligent  conduct  on  his  part. 
At  all  events  it  was  not  evidence  of  due  care. 

This  case  is  likewise  clearly  distinguished 
from  Smith  v.  Boston  Gaslight  Co.  129  Mass. 
320;  Commonwealth  v.  Lowell  R  R  Corp.  126 
Mass.  61;  Prentw  v.  Boston,  112  Mass.  43. 

The  remaining  question  is  whether  the  wit- 
ness Doody  was  properly  allowed  to  testify  as 
an  expert.  It  was  a  subject  proper  for  expert 
testimony,  but  had  the  witness  such  know- 
ledge of  the  fact  and  such  skill  as  to  qualify 
him  as  an  expert. 

The  decision  below  is  conclusive  unless, 
upon  a  report  of  all  the  evidence  before  the 
judge,  it  plainly  appears  that  his  decision  was 
not  justified  by  the  facts  proved. 
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Hawks  v.  Char  lemon t,  110  Mass.  110,  112; 
Perkins  v.  Stick ney,  182  Mass.  217. 

Messrs.  F.  P.  Goulding  and  W.  H.  At- 
wood,  for  plaintiff: 

Where  the  credibility  of  witnesses  is  in  ques- 
tion, or  some  material  fact  is  in  doubt,  or 
some  inference  is  attempted  to  be  drawn  from 
some  fact  not  distinctly  sworn  to,  the  judge 
mast  submit  the  question  to  the  jury. 

1  Greenl.  Ev.  18th  ed.  §  49,  note  1,  p.  64; 
Mitchell  v.  Williams,  11  M.  &  W.  205,  216,  217. 

It  is  only  where  there  is  an  entire  absence  of 
any  facts  to  authorize  the  inference  that  the 
plaintiff  was  conducting  himself  with  reason- 
able prudence  and  discretion,  or  the  undis- 
puted facts  of  the  case  prove  actual  negligence, 
that  a  ease  like  the  present  should  be  with- 
drawn from  the  consideration  of  the  jury. 

Fox  v.  Sackett,  10  Allen,  585;  Copley  v.  New 
Haven  db  N.  Co.  186  Mass.  6;  Reed  v.  Deerfield, 
8  Allen,  522;  Chaffee  v.  Boston  &  L.  R.  R. 
Corp.  104  Mass.  115;  Oaynor  v.  Old  Colony  & 
N.  R.  Co.  100  Mass.  212;  French  v.  Taunton 
Branch  R.  R.  116  Mass.  587;  Craig  v.  New 
York,  N.  H.  ds  H.  R.  R.  118  Mass.  487;  Tyler 
v.  New  York  &  N.  E.  R.  R.  Co.  187  Mass.  288. 

The  evidence  offered  by  plaintiff  tending  to 
show  that  the  deceased,  on  the  morning  of  the 
accident,  reported,  in  health,  to  the  section 
foreman;  was  sent  to  work  on  the  crossings; 
that  a  freight  train  came  along;  a  whistle  was 
blown  for  the  crossing,  and  then  another  for 
brakes;  that  the  train  came  to  a  stop;  and  the 
deceased  was  found  lying  outside  of  or  near 
the  track,  with  his  legs  apparently  broken, 
his  head  bloody,  conscious,  saying  a  few 
words  after  he  was  taken  aboard  the  train, 
and  dying  in  course  of  an  hour  or  less,— was 
sufficient  to  entitle  plaintiff  to  go  to  the  jury 
upon  the  question  whether  he  "sustained  bod- 
ily injuries  effected  through  external,  violent, 
and  accidental  means." 

Trew  v.  Railway  Passenger  Ins.  Co.  6  H.  &  N. 
889;  Mallory  v.  Travellers1  Ins.  Co.  47  N.  Y.  52. 

Negligence,  or  want  of  due  care,  is  not  a  de- 
f  cnsc. 

May,  Ins.  §§  580, 581 ;  Providence  L.  Ins.  Co. 
T.Martin,  82  Md.  810;  Stone  v.  United  States 
Casualty  Co.  84  N.  J.  L.  871. 

It  was  necessary  for  defendant  to  plead  the 
violation  of  the  condition  requiring  due  dili- 
gence for  personal  safety  and  protection. 

Stearns  v.  Barrett,  1  Pick.  448;  Mulry  v. 
Mohawk  Valley  Ins.  Co.  5  Gray,  541. 

The  necessity  of  proof  rests  on  each  party 
according  to  the  material  averments  of  his 
pleadings. 

Jones  v.  Andover,  10  Allen,  18;  Haskins  v. 
Hamilton  Mut.  Ins.  Co.  5  Gray,  482;  Ooss  v. 
Austin,  11  Allen,  525;  Lamson  &  Goodnow  Mfg. 
Co.  v.  Russell,  112  Mass.  887;  Forbes  v.  Ameri- 
can Mut.  L.  Ins.  Co.  15  Gray,  249. 

The  question  whether  a  witness  called  as  an 
expert  has  the  requisite  qualification  and  know- 
ledge to  enable  him  to  testify  is  a  preliminary 
question  for  the  courts.  The  decision  is  con- 
clusive, unless  it  appears  on  the  evidence  to 
have  been  erroneous,  or  to  have  been  founded 
on  some  error  in  law. 

Perkins  v.  Stickney,  182  Mass.  217;  Nunes  v. 
Perry,  118  Mass.  274,  276;  Hawks  v.  Clarle- 
mont,  110  Mass.  110;  Tucker  v.  Massachusetts 
Cent.  R.  R.  118  Mass.  546. 
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Everything  which  goes  to  affect  the  credit  of 
a  witness  as  to  particular  facts  to  which  he  is 
called  to  testify,  is  material  and  admissible. 

Greenl.  Ev.  18th  ed.  §  449,  note  7;  Common- 
wealth v.  Hunt,  4  Gray,  421. 

Field,  J.,  delivered  the  opinion  of  the  court: 
The  policy  insures  J.  J.  Murray  against 
bodily  injuries  "effected  through  external,  vio- 
lent, and  accidental  means  within  the  intent 
and  meaning  of  this  contract,  and  the  condi- 
tions hereinto  annexed,"  etc.  After  the  prin- 
cipal clause  of  the  policy,  there  follow  five  pro- 
visos and  eight  conditions.  The  second  pro- 
viso is,  "provided  always  that  this  policy  is 
issued  ana  accepted  subject  to  all  the  provi- 
sions herein  contained  or  referred  to,  etc. 
The  third  proviso  is  "that  this  insurance  shall 
not  extend  to  any  bodily  injury  *  *  *  when  the 
death  or  injury  may  have  happened  in  conse- 
quence of  *  *  *  voluntary  exposure  to  un- 
necessary danger,  hazard,  or  perilous  adven- 
ture," etc.  The  conditions  are  introduced  by 
the  following  clause:  "Claims  under  thispolicy 
are  payable  only  at  the  company's  office  in 
Hartford,  and  this  policy  is  subject  also  to  the 
following  conditions."  The  first  condition  is: 
"The  party  insured  is  required  to  use  all  due 
diligence  for  personal  safety  and  protection, 
and  to  notify  the  agent  writing  this  policy  im- 
mediately, and  in  writing,  of  any  change  from 
the  occupation,  profession,  or  employment  un- 
der which  this  insurance  is  granted,  etc. ;  and 
by  the  last  condition,  "the  provisions  and 
conditions  aforesaid,  and  a  strict  compliance 
therewith, during  the  continuance  of  the  policy, 
are  conditions  precedent  to  the  making  of  this 
contract."  This  last  condition  cannot  take  ef- 
fect universally,  because  many  of  the  provisos 
and  conditions  relate  to  matters  which  must 
happen,  if  at  all,  after  the  making  of  the  con- 
tract. 

Clearly  there  was  evidence  for  the  jury  that 
Murray  received  bodily  injury  through  exter- 
nal, violent,  and  accidental  means;  and  that  he 
did  not  voluntarily  expose  himself  to  unneces- 
sary danger.  He  was  rightfully  upon  the  rail- 
road track,  under  his  employment.  The  ques- 
tions involved  in  the  exceptions  are  whether 
the  burden  of  proof  was  on  the  plaintiff  to 
show  that  Murray  used  "all  due  diligence  for 
personal  safety  and  protection;"  and  whether 
there  was  sufficient  evidence  for  the  jury  to 
warrant  them  in  finding  this  as  a  fact.  A  ma- 
jority of  the  court  is  of  opinion  that  the  burden 
was  on  the  defendant  to  show  that  Murray  had 
not  used  all  due  diligence  for  his  personal  safety 
and  protection.  So  far  as  this  first  condition 
is  concerned,  the  policy  means  that  the  com- 
pany insures  Murray  against  bodily  injuries  ef- 
fected through  external,  violent,  and  accidental 
means,  provided,  however,  and  subject  to  the 
condition,  that  the  amount  insured  shall  not  be 
payable  unless  Murray  uses  all  due  diligence 
for  personal  safety  and  protection."  The  de- 
fendant's liability  is  to  be  determined  by  the 
con  tract,  independently  of  the  special  provisions 
of  the  contract.  Contributory  negligence  on 
the  part  of  Murray  would  not  be  a  defense; 
and  by  the  use  of  the  word  "accidental,"  in- 
juries to  which  the  negligence  of  Murray  con- 
tributed are  not  excluded  from  the  protection 
of  the  party.   Schneider  v.  Provident  L. 
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Co.  24  Wis.  28;  Trew  v.  Railway  Passenger  Ins. 
Co.6  H.  &  N.  839;  Providence  L.  Ins.  Co.  v.  Mar- 
tin. 32  Md.  310;  Stone  v.  United  State*  Casualty 
Co.  34  N.  J.  L.  871. 

In  Sohier  v.  Norwich  F.  Int.  Co.  11  Allen. 
336,  after  the  description  of  the  property  insured 
against  fire,  this  clause  was  inserted :  "This  pol- 
icy not  to  cover  any  loss  or  damage  by  fire 
which  may  originate  in  the  theatre  proper." 
It  was  held  that  the  burden  was  on  the  plain- 
tiff to  show  a  loss  not  originating  in  the  theatre 
proper.  The  court  says  that,  "if  that  clause 
can  be  regarded  as  a  proviso,— that  is,  a  stipu- 
lation added  to  the  principal  contract  to  avoid 
the  defendant's  promise  by  way  of  defeasance 
or  excuse, — then  it  is  for  the  defendant  to  plead 
it  in  defense,  and  support  it  by  evidence.  But 
if,  on  the  other  hand,  it  is  an  exception,  so 
that  the  promise  is  only  to  perform  what  re- 
mains after  the  part  excepted  is  taken  away, 
then  the  plaintiff  must  negative  the  exception 
to  establish  a  cause  of  action.  It  is  not  always 
easy  to  determine  to  which  class,  whether  of 
proviso  or  exception,  a  particular  stipulation 
belongs:  and  this  one  is  certainly  very  near  the 
line."  The  court  held  it  to  be  an  exception, 
saying  that"  the  provisos  are  set  forth  together 
in  a  different  part  of  the  instrument." 

In  Kingsley  v.  New  England  Mut.  F.  Ins.  Co. 
8  Cush.  398,  the  policy  recited  that  the  Kings- 
leys  had  paid  the  premuim,  etc.,  for  insuring 
their  paper  mill,  "on  condition  that  the  appli- 
cants take  all  risks  from  cotton  waste,"  in  con- 
sideration whereof  the  company  insured  the 
property  in  the  sum  of  $2,000.  The  court  held 
that  the  burden  "was  not  on  the  plaintiff  to 
show  that  the  loss  occurred  from  some  other 
way  than  from  cotton  waste;"  that  the  clause 
was  not  an  exception,  but  a  proviso;  and  that 
the  defendant  must  set  it  up  in  defense  and 
support  it  by  evidence. 

The  rule  of  pleading  in  declaring  upon  a 
contract  which  contains  an  exception,  or  a  pro- 
viso, or  a  condition,  is  stated  in  Commonwealth 
v.  Hart,  11  Cush.  180,  184,  as  follows:  "If 
such  instrument  contains  in  it,  first,  a  general 
clause,  and  afterwards  a  separate  and  distinct 
clause  which  has  the  effect  of  taking  out  of  the 
general  clause  something  that  would  otherwise 
be  included  in  it,  a  party  relying  upon  the  gen- 
eral clause,  in  pleading,  may  set  out  that  clause 
only,  without  noticing  the  separate  and  dis- 
tinct clause  which  operates  as  an  exception; 
but  if  the  exception  itself  be  incorporated  in 
the  general  clause,  then  the  party  relying  on  it 
must,  in  pleading,  state  it,  together  with  the  ex- 
ception." It  is  a  general  rule  of  the  law  of  evi- 
dence that  it  is  necessar>  for  a  party  to  prove 
the  substantive  facts  which  he  is  required  af- 
firmatively to  aver  in  his  pleading. 

It  is  true  that  this  policy  only  insures  against 
bodily  injuries  effected  by  the  means  described 
"within  the  intent  and  meaning  of  this  con- 
tract, and  the  conditions  hereunto  annexed," 
but  this  does  not  change  the  nature  of  the  con- 
ditions. They  still  take  effect  as  conditions, 
and  the  insertion  of  these  words  in  the  princi- 
pal clause  of  the  contract  does  not  vary  the  le- 
gal effect  of  the  contract.  The  condition  we 
are  considering  is  essentially  an  executory  stip- 
ulation, in  the  form  of  a  condition,  that  Murray 
shall  use  all  due  diligence  for  his  personal 
safety  and  protection,  and  it  is  the  breach  of 
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this  condition  by  Murray  which  the  defendant 
sets  up  as  a  defense.  We  are  not  aware  that  it 
has  ever  been  held  that  the  introduction  of  the 
words  we  have  quoted,  or  of  other  similar 
words,  into  the  principal  clause  of  a  policy  of 
insurance,  incorporates  into  this  clause  the  con- 
ditions of  the  policy  within  the  meaning  of  the 
rule  of  pleading  we  have  stated;  and  in  some 
of  the  decisions  where  it  has  been  held  that  the* 
defendant  must  plead,  or  that  the  burden  of 
proof  was  on  him  to  show  that  a  representation 
was  false,  or  that  a  stipulation  contained  in  a 
condition  had  not  been  complied  with,  the  pol- 
icy contained  these  or  similar  words  in  the 
principal  clause.  Every  case  depends  upon  the 
nature  of  the  stipulation  or  condition  as  well 
as  upon  the  form  of  it.  This  condition  does 
not  differ  in  its  character  from  the  provision  in 
life  insurance  policies,  that  they  shall  be  void, 
or  that  the  amount  insured  shall  not  be  payable, 
if  the  assured  shall  die  by  his  own  hand.  The 
burden  of  proving  the  breach  of  such  a  provi- 
sion is  on  the  company,  and  we  think  that  the 
ruling  in  the  present  case  upon  the  burden  of 
proof  was  erroneous.  Hatkins  v.  Hamilton 
Mut.  Ins.  Co.  5  Gray,  482;  Daniels  v.  Hudson 
River  F.  Ins.  Co.  12  Cush.  416,  426;  Pierce  v. 
Cohassett  Mut.  F.  Ins.  Co.  123  Mass.  572;  Mid- 
ry  v.  Mohawk  Valley  Ins.  Co.  5  Gray,  541; 
Hodsdon  v.  Guardian  L.  Ins.  Co.  97  Mais.  144; 
Cluffv.  Mutual  Benefit  L.  In*.  Co.  13  Allen, 
808;  99  Mass.  817;  Jones  Mfg.  Co.  v.  Manufac- 
turers Mut.  F.  Ins.  Co.  8  Cush.  82;  OrreU  v. 
Hampden  F.  Ins.  Co.  18  Gray,  431;  Redman  v. 
JStna  Ins.  Co.  49  Wis.  481 ;  Grangers  Life  Int. 
Co.  v.  Brown,  57  Miss.  808;  Germain  v.  Brook- 
lyn Life  Ins.  Co.  80  Hun,  535;  Campbell  v.  New 
England  Mut.  L.  In*.  Co.  98  Mass.  381. 

In  an  action  upon  a  policy  which  contains 
many  provisos  and  conditions,  there  is  a  prac- 
tical wisdom,  which  courts  have  recognized,  in 
compelling  the  insurance  company  to  allege 
and  prove  the  want  of  compliance  with  any 
particular  proviso  or  condition  on  which  it  re- 
lies. Piedmont  &  A.  L.  Int.  Co.  v.  Swing,  W 
U.  S.  877  [Bk.  28,  L.  ed.  6101. 

The  court  refused  to  rule  that  there  was  not 
sufficient  evidence  to  warrant  the  jury  in  find- 
ing that  Murray  used  due  diligence,  and  to  this 
the  defendant  excepted.  It  is  evident  that  this 
refusal  has  not  harmed  the  defendant,  became 
the  burden  of  proof  was  on  the  defendant 

We  cannot  say  that  the  witness  Doody  had 
not  sufficient  experience  to  justify  the  court  In 
permitting  him  to  answer  the  questions  asked. 
The  answers  had  some  tendency  to  show  that 
the  defendant's  witness,  Mitchell,  had  not  tes- 
tified correctly,  and  that  he  had  not  exercised 
due  care  in  stopping  the  train,  and  they  had 
perhaps  some  relevancy  to  the  matter  in  dis- 
pute, which  was  whether  Murray  was  injured 
through  his  own  fault  or  that  of  the  manages 
of  the  train. 

Exception*  overruled. 


Arthur  W.  BLAKE  et  al.,  Exrs., 

TRADERS  NATIONAL  BANK  of 
Boston  et  al. 

1.  Where  a  trustee  pledged  certain 
stocks,  a  part  of  the  trust  estate,  te 
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defendant,  to  secure  a  debt  due  from 
the  firm  of  which  the  trustee  was  a 
member,  and  defendant  sold  the  stocks 
and  applied  the  proceeds  on  the  debt,  the 
certificate  and  assignment  showing  that 
the  stock  was  held  in  trust,  and  the 
trustee  was  afterwards  removed,  and  a 
new  trustee  appointed  in  his  place, — 
Held,  that  defendant  received  and 
sold  the  stocks  with  notice  of  the  trust, 
and  is  liable  to  the  new  trustee  and 
to  the  cestuis  que  trust  for  the  avails. 

2.  When  a  creditor  who  holds  collateral 
security  for  a  debt  gets  satisfaction 
from  a  surety  of  the  debtor,  the  surety 
takes  the  place  of  the  creditor  as  to 
the  debts  and  as  to  the  security. 

3.  When  the  sureties  of  a  trustee  have 
been  compelled  to  answer  for  his  breach 
of  trust,  they  are  subrogated  to  the 
rights  of  both  the  trustee  and  cestui  que 
trust  against  those  who  have  partici- 
pated in  his  wrongful  act. 

4.  The  defendant  took  the  stocks  charged 
with  the  trust,  and  held  the  stocks  and 
the  proceeds  of  the  sale  of  them  as  a 
trust  fund  under  a  trust  to  return  them 
to  the  trustee.  The  trustee  and  the 
cestui  que  trust  both  had  an  equita- 
ble remedy  against  defendant  which 
would  not  be  affected  by  the  Statute 
of  Limitations. 

5.  This  right  of  action  against  the  de- 
fendant, to  compel  it  to  account  for  and 
restore  trust  property  which  it  know- 
ingly received  ana  withheld,  is  a  right 
to  which  a  surety  of  the  trustee,  who 
was  compelled  to  make  good  the  amount 
to  the  fund,  would  be  subrogated. 

b.  The  surety  of  the  trustee  was  justified 
in  the  delay  necessary  to  defend  the 
suit  against  himself;  and  where  he, 
within  a  reasonable  time  after  his  lia- 
bility was  declared,  brought  this  bill,— 
Held,  that  there  had  been  no  such  un- 
reasonable delay  as  would  deprive  him 
of  his  remedy. 

(Suffolk  Plied  June  30, 1887.) 

ON  report.  Decree  for  plaintiffs. 
Suit  in  equity  by  executors  of  surety  on 
probate  bond  of  trustee,  for  accounting  for 
sale  of  trust  funds  by  holder  as  collateral  se- 
curity with  knowledge  of  wrongful  misappro- 
priation thereof. 

The  case  was  heard  before  Gardner,  J., 
upon  the  pleadings,  the  agreed  statement  of 
facts,  the  interrogatories  and  answers,  and  the 
evidence. 

The  following  facts  are  sufficient  to  present 
the  issue**  of  the  case: 

James  M.  Howe,  as  trustee  under  the  will  of 
Henry  Todd,  held  105  shares  of  stock  of  the 
Troy  &  Greenbush  Railroad  Association,  for 
which  a  certificate  had  been  issued  to  him, 
which  on  its  face  recited  tbat  he  held  the 
shares  as  trustee.  This  certificate  he  pledged 
to  the  Traders  Bank  on  March  16,  1864,  as  se- 
curity for  a  pre-existing  debt  owed  by  his  firm. 
The  date  of  the  pledge  is  shown  by  the  power 
of  attorney  to  transfer  the  shares,  which  was 
2  Mass.      h.  k.  b„  v.  iv. 


flven  when  the  certificate  was  delivered, 
lanks  being  left  in  which  the  names  of  the 
attorney  and  transferees  were  subsequently  in- 
serted. The  only  debt  then  held  by  the  Trad- 
ers Bank  was  a  note  dated  February  27, 
1864.  Two  others  entered  on  the  books  are 
dated  more  than  a  mouth  after  March  16, 
1864,  and  were  given  when  they  were  dated. 
In  1865  the  Traders  Bank  organized  as  a  na- 
tional bank,  and  its  business  was  continued 
without  interruption  by  the  change,  the  assets 
of  the'State  bank  being  taken  by  the  national 
bank,  and,  among  them,  the  claims  against  J. 
M.  Howe  &  Co.,  and  the  shares  in  the  Troy 
&  Greenbush  Railroad  Association  held  as 
security. 

On  October  80,  1867,  Howe  requested  the 
Traders  National  Bank  to  sell  these  shares  and 
apply  the  proceeds  to  the  payment  of  its  claim 
against  his  firm;  and  in  December,  1867,  the 
sale  was  made,  and  the  proceeds,  which 
amounted  to  $4,750.77,  with  some  interest, 
were  applied  by  the  bank  as  requested.  The 
trust  estate  received  no  benefit  from  the  sale  or 
pledge  of  the  stock.  The  misappropriation  of 
the  shares  was  concealed  by  Howe  from  the 
parties  interested  until  August,  1877,  when  it 
was  discovered;  but  Howe  continued  to  hold 
his  position  until  July  1,  1878,  when  he  was 
removed,  and  James  B.  Thayer  and  James  C. 
Davis  were  appointed  in  his  place.  George 
Baty  Blake  was  surety  on  Howe's  probate  bond 
as  trustee  until  1869,  and  a  suit  was  brought 
against  his  executors  on  November  15,  1877, 
in  which  judgment  was  ordered  against  them. 
Thereafter  proceedings  to  ascertain  the  amount 
of  their  liability,  which  was  quite  uncertain, 
were  had  before  an  assessor,  and  the  final  de- 
cision in  the  case  was  not  reached  till  June  29, 
1885,  the  judgment  being  fully  satisfied  on 
July  22,  1885. 

Before  this  time,  however,  and  while  the 
amount  of  their  liability  was  still  undeter- 
mined, to  wit,  on  June  27,  1884,  the  com- 

{>lainants  paid  to  the  new  trustees  the  amount 
ost  by  the  trust  through  the  misappropriation 
of  the  Troy  &  Greenbush  Railroad  stock, 
with  interest  and  costs,  and  on  the  same  day, 
after  the  payment,  this  bill  was  filed. 
Mr.  Moorfield  Storey,  for  plaintiffs: 
The  bank  took  with  notice  that  the  trustee 
had:  no  right  to  pledge  the  shares  as  security 
for  his  firm's  debt,  or  to  authorize  their  sale 
and  the  application  of  the  proceeds  to  the  pay- 
ment of  that  debt. 

Atkinson  v.  Atkinson,  8  Allen,  15;  Shaw  v. 
Spencer,  100  Mass.  882;  Loring  v.  Salisbury 
Mills,  125  Mass.  188;  Loring  v.  Brodie,  184 
Mass.  458. 

The  successors  in  the  trust  had  the  right  in 
equity  to  compel  the  bank  to  account  for  the 
value  of  the  shares. 

Duncan  v.  Jaudon,  15  Wall.  165  (82  U.  8. 
bk.  21,  L.  ed.  142);  Athlon  v.  Atlantic  Bank, 
8  Allen,  217;  Atkinson  v.  Atkinson;  Loring  v. 
Salisbury  Mills,  and  Loring  v.  Brodie,  supra; 
8toryJEq.  §§  538,  1257,  1258;  Lewin,  Tr.  6th 

The  general  right  of  subrogation  is  clearly 
established. 

Hodgson  v.  Shaw,  8  M.  &  K.  188,  190,  191; 
Latouche  v.  Pallas,  Hayes,  450;  Oedye  v.Matson, 
25  Beav.  810;  Brandon  v.  Brandon, 
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J.  528;  Propeller  Montieello  v.  Mollison,  17  How. 
152.  155  (58  U.  8.  bk.  15,  L.  ed.  68);  Garrison 
v.  Memphis  Ins.  Co.  19  How.  812,  817  (60  U.  S. 
bk.  15,  L.  ed.  656);  Hall  v.  Nashville  &  C.  R.  R. 
Co.  18  Wall.  367  (80  U.  8.  bk.  20,  L.  ed.  594); 
Hart  v.  Western  R.  R.  Corp.  18  Met.  99;  Amory 
v.  Lowell,  1  Allen,  504;  Wall  v.  Mason,  102 
Mass.  818;  Mercantile  M.  Ins.  Co.  v.  Clark,  118 
Mass.  288. 

Its  application  in  the  manner  for  which  the 
complainants  contend  is  not  less  supported  by 
authorities. 

Sheldon,  Subr.  p.  104;  Parsons  v.  Briddock, 
2  Vern.  608;  Wright  v.  Morley,  11  Ves.  12,  21. 
22;  Drew  v.  Lockett,  82  Beav.  499;  Bunting  v. 
Ricks,  2  Dev.  &  B.  Eq.  130;  Powell  v.Jonei.  1 
Ired.  Eq.  887;  Fox  v.  Alexander,  Id.  341;  Ken- 
nedy v.  Pickens,  8  Ired.  Eq.  147;  Rhatne  v. 
Levis,  18  Rich.  (8.  C.)  Eq.  269,  830;  McNiel  v. 
Morrow,  Rich.  (8.  C.)  Cas.  in  Oh.  172,  177;  Ed- 
munds v.  Venable,  1  Patt.  &  H.  (Va.)  121 ;  Taylor 
v.  Taylor,  8  B.  Mon.  419;  Schoolfield  v.Rudd,  9  B. 
Mon.  291 ;  Waddington  v.  Vredenburgh,  2  Johns. 
228,  and  noie;  Townsend  v.  Whitney,  75  N.  Y. 
425,  430  etseq.;  Keokuk  v.'Love,  81  Iowa.  119. 

The  well-established  equity  of  subrogation 
cannot  be  defeated  by  the  very  election  which 
makes  the  subrogation  necessary. 

Loring  v.  Salisbury  Mills,  125  Mass.  188. 

The  reorganization  of  a  bank  as  a  national 
bank  does  not  affect  its  liabilities. 

Atlantic  Nat.  Bank  v.  Harris,  118  Mass.  147; 
Watriss  v.  First  Nat.  Bank,  124  Mass.  571. 

The  Statute  of  Limitations  does  not  affect 
trusts. 

Duncan  v.  Jaudon,  supra;  Story,  Eq. 
1257,  1258.  1520  a;  Hemenwayy.  Gate*.  5  Pick. 
821.  822;  Baker  v.  Whiting,  8  Sum.  486. 

The  defense  of  laches  rests  upon  the  ground 
that  the  equity  of  the  respondent,  arising  from 
the  acts  or  acquiescence  of  the  complainant,  is 
greater  than  the  equity  set  up  in  the  bill.  Every 
case  must  be  decided  according  to  its  own  cir- 
cumstances. 

Stackhouse  v.  Barnston,  10  Ves.  458.  468-468; 
Clarke  v.  Hart,  6  H.  L.  Cas.  683,  655,  656; 
Prendergast  v.  Turton,  1  Younge  &  C.  C.  Ct.  98; 
Clegg  v.  Edmondson,  8  D.  M  .  &  G.  787.  804, 
807,  808;  Bright  v.  Legerton,  2  De  G.  F.  &  J. 
606,  615,  616;  TarbeU  v.  Bowman,  108  Mass. 
841,  844;  Nudd  v.  Powers,  186  Mass.  278,  277; 
Bowers  v.  Hammond,  189  Mass.  860,  865;  Bul- 
lion v.  Portland  &  R.  R.  R.  Co.  94  U.  8.  806, 
811  (Bk.  24,  L.  ed.  324);  Re  Baker,  20  Ch.  Div. 
230. 

Messrs.  H.  G.  Parker  and  E.  R.  Hoar, 

for  defendants: 

A  surety,  on  paying  his  principal's  debt,  is 
entitled  lo  be  subrogated  to  all  the  securities, 
funds,  liens,  and  equities  which  the  creditor 
holds  against  the  principal  debtor. 

Sheldon,  Subr.  99,  §  86,  and  cases  cited. 

The  surety  takes  the  rights  of  the  creditor, 
and  no  more. 

Bayl.  8ur.  &  Guar.  862,  notes  5,  6. 

Subrogation  is  not  to  be  allowed,  except  in  a 
clear  case  and  when  it  works  no  injustice  to 
others. 

Wallace's  Estate,  59  Pa.  401. 

Neither  the  trustees  nor  the  cestui  que  trust 
could  reach  this  stock. 

Window  v.  Otis,  5  Gray,  860,  863,  864. 

The  delivery  of  the  stock,  with  the  power 
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of  attorney,  by  Howe  to  the  Traders  Bank, 
March  16, 1864,  was  a  conversion  by  Howe. 
It  was  a  good  delivery  and  conveyance  ae  to 
both  Howe  and  the  bank. 

Colebrook,  Col.  Secur.852,  S271;  Sargent*. 
Essex  M.  R.  Corp,  9  Pick.  202;  Fay  v.  Grw, 
124  Mass.  500;  Dickinson  v.  Central  Nat.  Bank, 
29  Mass.  279,  282,  288;  Johnston  v.  Lajlin, 
108  U.  8.  800  (Bk.  26,  L.  ed.  532),  and  cum 
cited. 

The  Statute  of  Limitations  is  a  bar  to  a  sure 
ty's  right  of  subrogation. 

Sheldon,  Subr.  § 110. 

Constructive  trusts  are  subject  to  the  statute. 

Famam  v.  Brooks,  9  Pick.  218. 

The  doctrine  of  subrogation  will  not  be  en- 
forced against  a  legal  right. 

Fink  v.  Mahaffy,  8  Watts,  884;  QomtQeft 
Estate,  8  Pen.  &  W.  200. 

Laches  in  taking  advantage  of  the  right  of 
subrogation  will  forfeit  it  as  against  one  who 
is  injured  by  such  laches. 

Qring's  App.  89  Pa.  336:  Royal  Band  r. 
Grand  Junction  R.  R.  &  D.  Co.  126  Mass.  480 
See  Farnam  v.  Brooks,  supra. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

In  1855  the  plaintiffs'  testator  became  a  sure- 
ty upon  the  probate  bond  of  a  trustee.  In  1864 
the  trustee  pledged  certain  stocks,  a  part  of  the 
trust  estate,  to  the  Traders  Bank,  to  secure  a 
debt  due  from  the  firm  of  which  he  was  a 
member.  In  1865  the  Traders  Bank  was  or- 
ganized as  the  Traders  National  Bank,  the  de- 
fendant, and  received  the  stock  in  question, 
the  debt  not  being  paid.  In  1867  the  defend- 
ant, at  the  request  of  the  trustee,  sold  the  stock 
and  applied  the  proceeds  on  the  debt.  The 
certificate  and  the  assignment  showed  that  the 
stock  was  held  in  trust.  The  trust  estate  re- 
ceived no  benefit  from  the  pledge  or  the  sale 
of  the  stock.  The  trustee  yas  afterwards  re- 
moved, and  new  trustees  appointed  in  his  place. 
Before  the  removal  of  the  trustee,  suit  was  com- 
menced against  the  plaintiffs  on  the  bond, 
which  was  prosecuted  after  the  appointment 
of  the  new  trustees,  and  judgment  recovered, 
upon  which  execution  issued  for  the  value  of 
the  stocks,  among  other  things,  which  was 
paid  by  the  plaintiffs.  These  facts  show  that 
the  defendant  received  and  sold  the  stocks 
with  notice  of  the  trust,  and  was  liable  to  the 
new  trustees,  and  to  the  cestuis  que  trust,  ""for 
the  avails.  Shaw  v.  Spencer.  100  Mass.  383; 
Loring  v.  Brodie,  184  Mass.  458. 

The  general  rule  as  stated  by  Lord  Brougham 
in  Hodgson  v.  Shaw,  8  Myl.  &  K.  190.  is  "that 
the  surety  paying  a  debt  shall  stand  in  the 
place  of  the  creditor,  and  have  all  the  rights 
which  he  has,  for  the  purpose  of  obtaining  hit  re- 
imbursement." In  this  case  the  judge  of  pro- 
bate was  the  obligee  in  the  bond  which  con- 
stituted the  debt;  but  it  was  for  the  benefit  of 
the  trust  estate,  and  the  legal  and  beneficial 
owners  of  that  estate  were  the  real  creditors  to 
whose  rights  the  surety  would  be  subrogated 
on  paying  the  debt.  It  is  true  that  the  trustee* 
elected  to  pursue  their  remedy  upon  the  bond 
against  the  surety,  and  neither  the  trustees  dot 
the  cestuis  que  trust  would  have  &  right  of  ac- 
tion against  the  defendant,  after  full  turtiawnl- 
ty  had  been  obtained  in  the  action  on  the  bead; 
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but  there  was  no  other  election  of  remedy,  or 
discharge  or  satisfaction  of  a  cause  of  action, 
than  is  always  the  case  when  a  creditor  who 
holds  collateral  security  for  a  debt  gets  satis- 
faction from  a  surety  of  the  debtor.  The 
surety  takes  the  place  of  the  creditor  as  to 
the  debt  and! as  to  the  security.  See  cases 
cited  in  notes  to  Deering  v.  Winchelsea,  1 
White  &  T.  Lead.  Cas.  in  Eq.  100.  If,  as  is 
argued, the  original  trustee  had  no  right  of  ac- 
tion against  the  defendant,  and  the  stock  was 
not  his  property,  and  was  not  pledged  by  him 
as  security  for  the  debt  which  the  plaintiffs 
paid ;  and  if  the  defendant  was  only  liable  to 
the  new  trustee  as  holding,  or  for  having  con- 
verted, the  trust  fund;  and  if  the  fund  was 
made  good  by  the  payment  to  the  trustees  by 
the  surety, — it  would  make  no  difference.  The 
payment  was  to  the  trustees,  and  was  a  substi- 
tute for  the  fund  which  was  in  the  hands  of 
the  defendant,  and  which  it  was  bound  to  ac- 
count for  to  the  trustees,  and  would  give  to 
the  surety  all  the  rights  which  the  trustees  had 
to  recover  the  fund;  it  would  operate  as  an  as- 
signment, to  the  surety,  of  the  fund  and  of  the 
right  of  action  of  the  trustees  to  recover  it.  In 
this  case  the  defendant  and  the  surety  were 
both  liable  to  the  trustees  for  the  amount  of 
the  trust  property, — the  former  in  consequence 
of  participating  in  the  wrongful  act  of  the  first 
trustee,  and  the  latter  by  his  contract  to  indem- 
nify the  estate  against  such  act.  The  cases 
are  analogous  where  one  owner  of  property  has 
claims  for  a  loss  against  an  insurer  and  a  tort- 
feasor. The  insurer  is  in  the  nature  of  a  sure- 
ty, and  upon  paying  the  loss  he  is  subrogated 
to  the  rights  of  the  owner  to  recover  for  the 
tort.  Hart  v.  Western  R.  R  Corp.  18  Met.  99; 
Clark  v.  Wilson,  108  Mass.  219;  Mercantile  M. 
Ins.  Go.  v.  Clark,  118  Mass.  288. 

The  cases  cited  in  Sheldon  on  Subrogation,  § 
89,  sustain  the  proposition  in  the  text  that,  where 
the  sureties  of  the  trustee  have  been  compelled 
to  answer  for  his  breach  of  trust,  they  are  sub- 
rogated to  the  rights  of  both  the  trustee  and 
the  cestui*  que  trust  against  those  who  have 
participated  in  his  wrongful  act. 

The  defendant  bank  contends  that  the  right 
of  action  to  which  the  surety  was  subrogated 
was  barred  by  the  Statute  of  Limitations. 

The  bank  took  the  stock  charged  with  the 
trust,  and  it  held  the  specific  property  and  the 
proceeds  of  the  sale  of  it  as  a  trust  fund  under 
a  trust  to  return  it  to  the  trustees.  The  trus- 
tees and  cestui*  que  trust  both  had  an  equitable 
remedy  against  it  as  such  trustee.  This  reme- 
dy would  not  be  affected  by  the  Statute  of 
Limitations.    1  Perry,  Tr.  §  217;  2  Id.  §  828. 

Whether  an  action  of  tort  for  the  conversion 
of  the  stock  would  be  barred  we  need  not  con- 
sider. If  the  trustees  could  have  elected  to  sue 
the  defendant  for  damages  for  the  sale  and  con- 
version of  the  stock,  they  did  not  do  so,  and  no 
question  arises  as  to  the  effect  of  such  election 
upon  the  right  of  the  trustee,  or  of  the  cestui* 
que  trust,  to  treat  the  proceeds  of  the  sale  as 
trust  money  to  which  they  were  entitled. 
Their  right  of  action  against  the  defendant,  to 
compel  it  to  account  for  and  restore  trust  prop- 
erty which  it  knowingly  received  and  withheld, 
is  a  right  to  which  a  surety  on  the  bond,  who 
was  compelled  to  make  good  the  amount  to  the 
fund,  would  be  subrogated. 
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It  is  contended  that  there  was  such  delay  and 
laches  on  the  part  of  the  plaintiffs  and  those 
under  whom  they  claim  as  to  prevent  a  recov- 
ery. 

The  surety  was  released  from  the  bond,  by 
order  of  the  probate  court,  on  May  9,  1869. 
The  only  account  rendered  by  the  trustee  in 
the  probate  court  was  allowed  December  8, 
1856,  but  he,  from  time  to  time,  rendered  ac- 
counts to  the  cestui*  que  trust,  and  paid  to  them' 
the  balance  appearing  to  be  due.  It  appeared 
by  these  accounts  that  the  stock  in  question 
was  held  by  the  trustee,  and  the  eestuis  que  trust 
did  not  know  of  the  breach  of  trust  until  Au- 

fust,  1877.  In  November,  1877,  a  suit  on  the 
ond  was  commenced  against  the  plaintiffs, 
under  the  order  of  probate  court,  for  the  bene- 
fit of  the  cestui*  que  trust.  The  plaintiffs  de- 
fended this  action  on  the  ground  that  the  surety 
had  been  released,  but  judgment  was  rendered 
for  the  plaintiffs  for  the  penal  sum  of  the  bond, 
in  March,  1882.  The  amount  for  which  exe- 
cution should  issue  was  not  fixed  until  after 
this  bill  was  brought.  Before  then  the  plain- 
tiffs had  paid  to  the  trustees  the  amount  claimed 
from  the  defendant,  and  have  since  paid  the 
whole  amount  found  due  upon  the  bond.  This 
bill  was  filed  on  the  27th  day  of  June,  1884. 

There  was  not  such  laches  on  the  part  of 
the  cestui*  que  trust.in  failing  to  have  the  trustee 
summoned  to  render  an  account  in  the  probate 
court,  as  would  prevent  them  from  following 
the  fund  into  the  hands  of  the  bank.  They 
had  no  reason  to  suppose  that  anything  was 
not  right  until  August,  1877.  Soon  after  that 
the  action  on  the  bond  was  commenced. 
Neither  they  nor  the  trustees  lost  one  remedy  by 
not  pursuing  both  at  the  same  time.  The 
plaintiffs  were  justified  in  the  delay  necessary 
to  defend  that  suit,  and,  within  a  reasonable 
time  after  their  liability  was  declared,  they 
brought  this  bill.  The  delinquent  trustee  was 
removed  and  new  trustees  appointed  July  1, 
1878.  The  new  trustees  found  the  suit  on  the 
bond  pending,  and  there  was  no  occasion  for 
them  to  take  any  further  steps.  It  does  not  ap- 
pear that  there  has  been  any  unreasonable  de- 
lay, or  that  it  has  been  any  detriment  to  the 
defendant  bank;  and  it  would  be  inequitable 
to  deprive  the  plaintiffs  of  their  remedy  on 
account  of  it. 

In  1858  the  surety  received  from  the  trustee 
security  in  the  form  of  the  bond  of  one  Bacon 
for  $50,000,  which  he  surrendered  when  he 
was  discharged  from  the  probate  bond  in  1869. 
There  is  no  doubt  that  this  surrender  was  made 
in  the  belief  that  there  had  been  no  breach  of 
the  bond,  and  that  the  surety  was  not  liable 
upon  it.  There  is  nothing  in  the  evidence  to 
show  the  value  of  the  bond  when  it  was  sur- 
rendered, except  the  statement,  referring  to  the 
time  when  the  security  was  received,  that  it 
was  believed  by  all  parties  to  be  ample.  The 
surety  did  not  stand  in  the  relation  of  a  co- 
surety with  the  defendant,  and  there  was  no 
misconduct  or  negligence  by  him  in  regard  to 
it  shown. 

On  the  whole,  the  plaintiffs  are  entitled  to 
recover  from  the  defendant  bank  the  amount 
for  which  the  stock  was  sold  by  it,  with  inter- 
est from  the  time  of  the  sale. 

Decree  for  plaintiffs. 
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Calvin  S.  CROCKER 
v. 

Benjamin  S.  ATWOOD. 

1.  Where  a  mortgage  of  goods  pro- 
vides that  if  the  mortgagor  shall  suffer 
the  goods,  or  any  part  of  them,  to  be  at- 
tached on  mesne  process,  the  mort- 
gagee may  sell  the  goods  at  auction 

.  and  retain  the  moneys  secured  thereby, 
if  the  mortgagor  suffers  the  goods  to  be 
taken  and  neld  by  virtue  of  an  attach- 
ment as  his  property,  with  his  consent, 
the  mortgagee  has  the  immediate  right 
of  possession  of  the  goods;  and  it  is  im- 
material that  the  attachment  was  il- 
legal and  void. 

2.  The  taking  and  sale  of  the  property  on 
an  illegal  attachment  was  a  conversion 
of  it. 

8.  A  collusive  attachment  in  a  fictitious 
suit,  for  the  purpose  of  depriving  a  mort- 
gagee of  the  property,  is  void  as  to  him. 

4.  That  the  mortgagee  was  defendant 
in  the  action  in  which  the  property 
was  attached  does  not  limit  his  remedy 
to  an  action  for  malicious  prosecution; 
that  the  suit  was  malicious,  or  the  at- 
tachment invalid,  cannot  deprive  him 
of  his  right  to  the  property. 

(Suffolk  Filed  June  29, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  for  the  conversion  of  cer- 
tain personal  property,  brought  in  the  Superior 
Court. 

The  case  was  heard  before  Henry  W.  Bragg, 
Esq.,  as  auditor,  whose  report,  from  which 
the  facts  appear,  was  as  follows: 

On  October  20,  1888,  the  plaintiff  and  one 
Leonard  Snell  were  copartners  in  the  manu- 
facture of  a  compound  called  the  ' '  Star  Com- 
pound," doing  business  at  Nos.  278,  280,  and 
282  Pynchon  Street,  Boston,  and  on  that  day 
made  an  agreement  with  one  Wm.  H.  Nash, 
whereby  he  became  a  partner  with  them  under 
the  firm  name  of  "  Wills  Manufacturing  Com- 
pany," the  plaintiff  and  Snell,  by  the  terms  of 
said  agreement,  retaining  the  title  to  the  stock, 
machinery,  and  implements  used  in  said  busi- 
ness,— being  substantially  that  alleged  to  have 
been  converted, — and  Nash  agreeing  to  lend 
the  new  firm  $1,500  during  the  six  months 
then  next  ensuing;  each  partner  to  receive 
specified  sums  for  services,  and  the  profits  to 
be  shared  equally,  said  Nash  having  the  option 
of  purchasing  at  the  expiration  of  said  six 
months  one  third  of  the  business  and  property 
of  the  firm,  upon  payment  of  $1 .000  additional, 
to  the  plaintiff  and  Snell,  payable  $500  in  cash, 
and  $500  in  any  notes  of  the  company  then 
held  by  Nash,  and  in  case  Nash  should  not 
then  elect  to  purchase,  and  should  retire  from 
the  firm,  Snell  and  Crocker  should  have  six 
months  from  such  retirement  in  which  to  pay 
such  indebtedness  of  the  company  to  Nash. 

Nash  was  induced  to  enter  into  this  agree- 
ment by  the  defendant  Atwood,  who  agreed 
either  to  let  him  have  the  money,  or  to  pay 
him  back  such  sums  as  he  should  put  into  the 
business;  and  Nash  was,  to  all  intents  and  pur 
poses,  the  agent  of  Atwood  for  the  purposes 
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of  such  agreement,  and  up  to  January  19, 
1884,  put  Into  said  business  the  sum  of  $1,700. 

On  or  about  January  19, 1884,  the  defendant 
paid  Nash  the  amount  he  had  put  into  the  firm, 
amounting  to  about  $1,700,  and  thereby  be- 
came the  owner  of  all  Nash's  interest,  and  the 
partnership  was  dissolved  by  mutual  consent, 
and  an  agreement  made  whereby  Snell  and 
Atwood  should  continue  the  business,  and  the 
plaintiff  should  retire  and  receive  $1,600  for 
his  advances  and  labor  theretofore  in  said  busi- 
ness, this  sum  being  paid  him  by  a  note  of 
Snell  for  $1,600.  secured  by  a  mortgage  given 
by  Snell  to  the  plaintiff  upon  all  the  business 
and  property  of  the  late  firm, — being  the  same 
property  described  in  the  plaintiff's  declaration, 
and  conveyed  to  Snell  to  enable  him  to  make 
such  mortgages,— said  note  being  payable  in 
installments.  Atwood  and  Snell  continued  the 
business  until  August  20,  1884,  Atwood  in  the 
mean  time  paying  the  plaintiff  on  account  of 
said  note,  as  follows,  viz.:  April  5, 1884,  $80: 
May  8,  1884,  $20;  May  8,  $16,— making  $96  in 
all. 

On  August  20, 1884,  Atwood  and  Snell  made 
a  conditional  agreement  with  Alonzo  G.  Faye, 
Jr.,  whereby  Faye,  for  a  commission,  was  to 
place  said  compound  as  manufactured  by  At- 
wood and  Snell  upon  the  market  and  promote 
the  sale  thereof,  and  in  consideration  of  this 
agreement,  and  at  the  solicitation  of  Atwood, 
the  plaintiff,  by  a  written  agreement,  agreed 
with  Atwood  and  Snell  that  he  would  extend 
the  time  of  payment  of  his  note  and  mortgage 
for  one  year  from  August  20, 1884,  Atwood  and 
Snell  agreeing  that  said  mortgage  should  be 
paid  out  of  the  profits  first  accruing  under  said 
agreement  with  Faye,  and  the  plaintiff  and 
Snell  agreeing  that  Atwood  should  be  paid 
$8,400  and  interest  out  of  the  profits  next  ac- 
cruing under  said  agreement  with  Faye,  and 
all  agreeing  that  after  both  said  sums  of  $1,600 
and  $8,400  were  paid,  the  defendant  Atwood 
should  then  have  five  sixths  and  the  plaintiff 
one  sixth  of  the  profits  accruing  under  said 
Faye  agreement.  A  day  or  two  after  August 
20,  1884,  Atwood  purchased  of  Snell  all  his 
interest  in  the  business  and  property,  and 
thereby  became  the  sole  owner  thereof,  sub- 
ject to  the  plaintiff's  said  mortgage  thereon, 
and  employed  Snell  to  carry  on  the  business  as 
his,  Atwood's,  agent,  under  the  same  firm 
name. 

The  $8,400  thus  to  be  paid  Atwood  included 
the  $1,700  put  into  the  business  by  Nash  a* 
aforesaid. 

Atwood  continued  the  business,  and  on  Feb- 
ruary 21, 1885,  Faye  abandoned  his  conditional 
agreement,  as  he  had  a  right  to  do,  and  with 
the  consent  of  Atwood. 

On  March  8,  1885,  while  Atwood  still  car- 
ried on  said  business,  with  Snell  as  his  agent 
and  manager,  the  plaintiff  learned  that  the  mil 
for  boarding  the  horse  named  in  said  mortgage 
was  not  paid,  and  that  the  stable-keeper  had  a 
Hen  thereon  for  such  keeping,  amounting  to 
about  $102.  The  plaintiff  thereupon  cava 
notice  to,Atwood  of  his  intention  to  sefl  Iht 
property  on  March  14,  1885,  under  the  power 
of  sale  contained  in  the  mortgage.  Said  prop- 
erty was  then  owned  by  and  in  the  poanMoa 
of  the  defendant,  in  the  charge  of  said  SnsB 
as  his  agent,  at  said  place  of  business  on  Pya- 
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chon  Street.  The  plaintiff  attempted  to  gain 
admission  to  said  place  of  business,  but  the 
defendant  kept  it  closed  most  of  the  time  be- 
tween March  3,  1885,  and  April  25,  1885,  the 
date  of  the  sheriff  'a  sale  hereinafter  mentioned. 

On  March  10,  1885,  the  defendant,  by  writ- 
ten notice  dated  March  10,  1885,  notified  the 
plaintiff  to  remove  from  said  premises  all  per- 
sonal property  claimed  by  him  under  said 
mortgagee,  within  forty-eight  hours;  but  I  find 
this  notice  was  a  mere  pretense,  and  the  de- 
fendant continued  to  keep  said  property  so  that 
the  plaintiff  could  not  gain  access  to  it,  and 
did  not  intend  that  the  plaintiff  should  obtain 
possession  of  it,  though  the  plaintiff  made  at- 
tempts so  to  do. 

On  March  13,  1885.  the  defendant  notified 
the  plaintiff  in  writing  not  to  trespass  upon 
said  premises,  and  not  to  hold  or  advertise  any 
sale  thereon  under  foreclosure  of  mortgage  or 
otherwise. 

Said  sale  under  such  foreclosure  was  adver- 
tised for  March  14.  1885,  at  10  a.  m. 

On  March  18,  1885,  the  defendant,  for  the 
purpose  of  preventing  the  plaintiff  from  ob- 
taining possession  of  said  property,  and  for  the 
purpose  of  obtaining  a  colorable  title  to  said 
property  in  himself  by  a  sheriff's  sale,  and  de- 
feating the  plaintiff's  mortgage  thereby,  pro- 
cured said  Nash  to  cause  said  property  to  be 
attached  as  the  property  of  the  plaintiff  and 
said  Snell  as  copartners,  upon  a  writ  against 
them  in  favor  of  said  Nash,  in  an  action  to  re- 
cover the  said  $1,700,  which  Nash  had  put 
into  said  business  as  aforesaid  as  the  agent  of 
the  defendant,  and  which  the  defendant  had 
in  fact  already  repaid  to  said  Nash,  as  he  had 
originally  agreed  to  do. 

The  day  after  said  attachment  was  made, 
the  defendant  Atwood  was  deputed,  at  his  own 
request,  as  the  sheriff's  keeper  of  the  property 
attached,  and  on  April  25,  1885,  caused  said 
property  to  be  sold  at  sheriff's  sale  on  such 
mesne  process,  at  said  place  of  business;  and 
at  such  sale  the  defendant  purchased,  or  caused 
to  be  purchased,  such  portions  thereof  as  he 
needed  to  continue  the  same  business  at  the 
same  place,  the  defendant  continuing  to  act  as 
such  keeper  until  such  sale,  still  retaining  said 
Snell  in  his  employ  as  agent  and  manager  of 
said  business  and  the  custodian  of  said  prop 
erty,  notwithstanding  Snell  was  one  of  the  de- 
fendants in  said  suit. 

The  defendant  purchased  nearly  all  of  said 
property  at  said  sheriff's  sale,  and  has  contin- 
ued in  the  possession  and  use  thereof  till  after 
the  commencement  of  this  action. 

After  a  trial  of  said  suit  of  Nash  against 
Snell  and  Crocker,  judgment  was  rendered  for 
Crocker  and  against  Snell,  who  subsequently 
went  into  insolvency  and  has  since  obtained 
his  discharge. 

Said  suit  of  Nash  v.  Snell  <&  Orock&r,  upon 
which  said  attachment  and  sale  was  made, 
was  wholly  fictitious  and  known  by  this  de- 
fendant to  be  such  when  he  caused  it  to  be 
brought  in  the  name  of  Nash  as  the  nominal 
plaintiff,  while  the  defendant  herein  was  the 
real  plaintiff  therein, — said  Atwood,  Nash, 
and  Snell  being  in  collusion  to  thereby  fraud- 
ulently deprive  this  plaintiff  of  said  property 
and  to  defeat  his  said  mortgage. 

I  find  that,  upon  said  attachment  being  made, 
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this  plaintiff  was  entitled  to  the  immediate 
possession  of  said  property,  and  that  the  pro- 
ceedings under  said  attachment  and  sale  so 
caused  by  this  defendant,  together  with  the 
other  facts  hereinbefore  found,  constituted  a 
conversion  of  said  property  by  this  defendant. 
The  defendant  objected  to  evidence  as  to  said 
suit  being  fictitious  or  instigated  by  this  de- 
fendant; but  I  ruled  that  the  plaintiff  might 
show  that  said  suit  was  fictitious,  and  that  the 
defendant  had  instigated  it,  knowing  it  to  be 
such. 

At  the  time  of  said  sheriff's  sale  on  April  25, 
1885,  there  was  due  on  the  plaintiff's  said 
mortgage  the  sum  of  $1,543.37. 

The  value  of  the  property  so  attached  and 
sold  at  sheriff's  sale,  being  that  named  in  the 
plaintiff's  declaration,  was  $1,531,  and  this 
property  I  find  the  defendant  has  converted  to 
his  own  use,  and  find  for  the  plaintiff  in  said 
sum  of  $1,581,  together  with  interest  thereon 
to  the  date  of  this  report,  amounting  to  $180.13, 
amounting  in  all  to  $1,661.13,  for  which  sum 
last  named  I  find  for  the  plaintiff. 

The  following  is  a  copy  of  the  mortgage  re- 
ferred to  in  the  foregoing  report: 

Enow  all  men  by  these  presents,  that  I, 
Leonard  Snell,  of  Boston,  Massachusetts,  in 
consideration  of  $1,600  to  me  paid  by  Calvin 
S.  Crocker,  of  said  Boston,  the  receipt  where- 
of is  hereby  acknowledged,  do  hereby  give, 
grant,  bargain,  sell,  and  convey  unto  the  said 
Crocker  all  my  right,  title,  and  interest  in  and 
to  the  business  of  manufacturing  and  selling 
"Wills  Star  Compound,"  as  heretofore  carried 
on  by  the  Wills  Manufacturing  Company,  at 
Nos.  278,  280,  and  282  Pynchon  Street,  Boston, 
Massachusetts,  and  all  my  right,  title,  and  in- 
terest in  and  to  the  fixtures  and  appliances 
used  in  connection  with  said  business,  particu- 
larly one  steam  boiler,  one  tank,  one  kettle, 
one  safe,  all  jugs,  cans,  boxes,  desks,  and  pipes; 
also  one  bay  mare,  one  covered  Concord  ex- 
press wagon,  one  carryall,  one  brass-mounted 
harness  and  one  rubber- mounted  harness. 

To  have  and  to  hold  all  and  singular  the  said 
goods  and  chattels  to  the  said  Crocker  and  his 
executors,  administrators,  and  assigns,  to  their 
own  use  and  behoof  forever. 

And  I  hereby  covenant  with  the  said  Crock- 
er that  I  am  the  lawful  owner  of  the  said 
goods  and  chattels,  that  they  are  free  from  all 
incumbrances,  that  I  have  good  right  to  sell 
the  same  as  aforesaid,  and  that  I  will  warrant 
and  defend  the  same  against  the  lawful  claims 
of  all  persons. 

Provided,  nevertheless,  that  if  I,  or  my  ex- 
ecutors, administrators,  or  assigns,  shall  pay 
unto  the  said  Crocker,  or  his  executors,  admin- 
istrators, or  assigns  the  sum  of  $1,600,  in  in- 
stallments and  with  interest,  as  stated  in  a  note 
of  even  date  herewith,  signed  by  me;  and,  un- 
til such  payment,  shall  not  waste  or  destroy 
the  said  goods  and  chattels,  nor  suffer  them  or 
any  part  thereof  to  be  attached  on  mesne  pro- 
cess, and  shall  not,  except  with  the  consent  of 
the  said  Crocker  or  his  representatives,  in 
writing,  attempt  to  sell  or  remove  the  same 
from  their  present  location, — then  this  deed 
and  said  note  shall  be  void. 

But  upon  any  default  in  the  performance  or 
observance  of  the  foregoing  condition,  the  said 
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Crocker  or  his  representatives  may  sell  the 
,  said  goods  and  chattels  at  public  auction,  first 
giving  ten  days'  notice  in  writing,  of  the  time 
and  place  of  sale,  to  me  or  my  representatives; 
and  out  of  the  money  arising  out  of  such  sale, 
the  said  Crocker  or  his  representatives  may  re- 
tain all  sums  then  secured  by  this  mortgage, 
whether  then  or  thereafter  payable,  including 
all  costs,  charges,  and  expenses  incurred  by 
him  or  them  in  relation  to  said  property,  or  to 
discharge  any  liens  of  third  persons  affecting 
the  same, — paying  the  surplus,  if  any,  to  me 
or  my  representatives. 

And  it  is  agreed  that  the  said  Crocker  may 
purchase  at  any  sale  made  as  aforesaid,  and 
that,  until  default  in  the  performance  of  the 
condition  of  this  deed,  I  and  my  representa- 
tives may  retain  possession  and  use  and  enjoy 
said  property,  but  after  such  default  the  said 
Crocker  and  his  representatives  may  take  im- 
mediate possession  of  the  same.  The  said 
Snell  shall  have  the  right  to  manufacture  said 
compound  under  the  name  of  Wills  Star  Com- 
pound, and  to  use  any  trademark  on  the  same, 
notwithstanding  any  foreclosure  of  this  mort- 
gage, or  sale  hereunder  of  the  goods  and  chat- 
tels conveyed.   [Signed,  sealed,  and  recorded.] 

The  auditor's  report  was  sustained  by  the 
court,  Bacon,  J.,  and  the  defendant  alleged 
exceptions. 

The  questions  presented  are  stated  in  the 
opinion. 

Messrs.  C.  H.  Drew  and  Perkins  &  Ly- 
man, for  defendant: 

Parol  contemporaneous  evidence  is  inadmis- 
sible to  vary  the  terms  of  a  written  contract. 

1  Greenl.  Ev.  §  275. 

The  rule  cannot  affect  third  persons,  who 
might  be  prejudiced  by  things  recited  in  the 
writings. 

Id.  £  279,  and  see  cases  in  manuscript 
at  bottom  of  page. 

This  rule  has  always  been  liberally  construed 
by  the  court. 

Battles  v.  Fobes,  21  Pick.  289;  Davenport  v. 
Mason,  15  Mass.  85;  Munroe  v.  Perkins,  9  Pick. 
298. 

That  a  bill  of  sale  was  intended  only  as 
collateral  security  may  be  shown  by  parol  evi- 
dence for  the  purpose  of  negativing  an  author- 
ity to  secure  supplies  on  the  credit  of  its  holder. 

Howard  v.  Odell,  1  Allen,  85;  Blanehard  v. 
Fearing,  4  Allen,  118;  Clark  v.  Washington  Int. 
Co.  100  Mass.  509. 

The  transfer  of  personal  property  may  be 
shown  by  parol  evidence  to  have  been  only  a 
pledge,  although  a  common  bill  of  parcels  was 
given  at  the  time. 

Hazard  v.  Loring,  10  Cush.  267;  Caswell  v. 
Keith,  12  Gray,  851;  Fletcher  v.  Willard,  14 
Pick.  464. 

A  conveyance  of  land,  absolute  in  form, 
may  be  shown  by  parol  evidence  to  have  been 
intended  as  security  for  a  debt. 

Campbell  v'.  Dearborn,  109  Mass.  180;  Mc- 
Donough  v.  Squire,  111  Mass.  217;  Hassam  v. 
Barrett,  115  Mass.  256;  Dempsey  v.  Kipp,  61 
N.  T.  462;  Hussman  v.  WiUce,  50  Cal.  250;  Fur- 
bush  v.  Goodwin,  25  N.  H.  425;  Hughes  v.  Sandal, 
25  Tex.  162;  Blake  v.  Hall,  19  La.  Ann.  49,  cited 
in  note  to  Best,  Ev.  (Am.  ed.);  Reeve  v.  Den- 
nett.  m  Mass.  815. 
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So  also  of  a  conveyance  of  personal  prop- 
erty {Newton  v.  Fay,  10  Allen,  505);  likewise 
of  an  assignment  of  a  mortgage  {Pond  v.  Eddy, 
118  Mass.  149). 

For  all  actions  as  keeper,  the  defendant  can 
justify  under  the  writ;  and  as  no  claim  is  here 
made  of  any  irregularity  in  the  service  of  the 
same,  all  acts  of  the  defendant  in  such  capacity 
are  to  be  presumed  lawful. 

McOough  v.  Wellington,  6  Allen,  505. 

In  Wing  v.  Bishop.  9  Gray,  228,  an  action  of 
tort  for  the  conversion  of  personal  properly 
described  in  the  plaintiff's  mortgage,  the  court 
says:  "The  attachment  was  legal  and  valid  as 
against  the  plaintiff  until  he  made  a  demand 
of  the  officer  for  the  amount  due  under  his 
mortgage  and  the  time  allowed  for  the  pay- 
ment  of  this  amount  had  expired.  Without 
proof  of  such  a  demand  and  a  failure  to  paj 
the  Bum  demanded,  the  defendants  were  not 
tortfeasors." 

Even  where  the  plaintiff  holds  the  goods  bj 
a  bill  of  sale,  absolute  on  its  face  but  re&nj 
given  as  collateral  security,  it  is  held  that  he 
must  make  a  demand  in  conformity  wiih  the 
statutes  in  order  to  dissolve  the  attachment. 

Putnam  v.  Bowe,  110  Mass.  28. 

See  also  Howe  v.  BarUett,  1  Allen,  29,  in 
which  the  court  held  that  the  mortgagee  who 
sued  for  the  conversion  of  the  mortgaged  prop 
erty  by  the  defendant — who  had  taken  same 
on  various  attachments — could  not  be  allowed 
to  show  that  the  attachments  were  excessive,  or 
that  the  claims  upon  which  they  were  founded 
were  invalid. 

If  plaintiff  has  a  legal  cause  of  action,  it 
would  be  his  right  to  enforce  it  by  the  remedies 
provided  by  law,  and  he  would  not  be  liable 
for  any  injuries  which  might  accidentally  re- 
sult, although  he  acted  with  malice.  In  so  do- 
ing he  commits  no  unlawful  act  for  which  an 
action  will  lie  against  him. 

Lindsay  v.  Lamed,  17  Mass.  190;  Randall  t. 
Haeelton,  12  Allen,  412;  O'Brien  v.  Barry,  106 
Mass.  800;  Hamilburgh  v.  Shepard,  119  Mass. 
80. 

By  the  judgment  in  favor  of  Crocker  the  at- 
tachment as  to  him  was  dissolved,  and  the  au- 
ditor having  found  that  Snell  had  disposed  of 
all  his  interest  in  the  property,  the  entire  pro- 
ceeds reverted  to  Crocker. 

First  Ward  Nat.  Bank  v.  Thomas,  125  Mass. 
278:  Thomas  v.  Blake,  126  Mass.  820;  Applets* 
v.  Bancroft,  10  Met.  281 ;  Wheeloek  v.  Htttitte*, 
4  Met.  504;  Edwards  v.  Sumner,  4  Cush.  898. 

The  proceeds  from  the  sale  of  the  property 
attached  on  mesne  process  are  considered  in 
law  as  the  property  itself. 

Pollard  v.  Baker,  101  Mass.  259. 

Mr.  P.  H.  Cooney,  for  plaintiff: 

A  mortgagee's  interest  in  personal  property 
is  not  subject  to  attachment. 

Prout  v.  Boot,  116  Mass.  410. 

The  attachment,  therefore,  of  the  property 
was  tortious. 

Woodbury  v.  Long,  8  Pick.  548:  Deyo  v.  Jen- 
nison,  10  Allen,  410;  Bean  v.  Hubbard,  4  Cask- 
85;  Stearns  v.  Dean,  129  Mass.  189;  SL  Omfi 
v.  O'ConneU,  110  Mass.  475;  McAvoy  v.  Wrifii. 
187  Mass.  207;  if c Portland  v.  Bead,  11  Allen. 
281. 

When  mortgaged  personal  property  »  at- 
tached, the  mortgagee  la  not  a  party  aid  ha* 
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no  right  to  be  heard.  When  the  suit  is  fraud- 
ulent, plaintiff  and  defendant  may  agree  to 
any  judgment  best  adapted  to  prejudice  the 
rights  of  the  mortgagee;  but  when  that  said 
judgment  is  relied  on  as  a  justification  for  in- 
terfering with  the  plaintiffs  rights  in  the 
mortgaged  property.be  should  be  held  to  prove 
that  he  Is  a  creditor  and  pursuing  the  righto  of 
an  attaching  creditor  under  the  statute. 

Downs  v.  Fuller,  2  Met.  185;  Inman  v.  Mead, 
97  Mass.  810;  Miller  v.  Bannister,  109  Mass. 
289;  Ames  v.  Sturtevant,  2  Allen,  688;  Damon 
v.  Bryant,  2  Pick.  411. 

Where  an  attachment  is  not  authorized  by 
law,  and  so  known  to  plaintiff,  he  is  guilty  of 
a  trespass  and  liable  for  the  conversion  of  the 
property  under  it. 

Sartwett  v.  Horlon,  28  Vt.  870;  Cadaval  v. 
Collins,  4  A.  &  E.  858:  Chandler  v.  Sanger,  114 
Mass.  864;  Emery  v.  Hapgood,  7  Gray,  55;  Cody 
v.  Adams,  7  Gray,  59;  Allen  v.  Wright,  184 
Mass.  847;  Porter  v.  Warren,  119  Mass.  585; 
Granger  v.  HM,  4  Bing.  (N.  C.)  212;  Steward 
v.  Qromett,  7  C.  B.  N.  8.  191;  Gilding  v.  Eyre, 
10  C.  B.  N.  8.  592. 

Even  if  the  attachment  was  valid,  defendant, 
being  deputed  as  keeper  at  his  own  request, 
and  retaining  Snell  in  his  employ  as  agent  and 
manager  of  said  business,  and  as  the  custodian 
of  said  property,  notwithstanding  Snell  was 
one  of  the  defendants  in  said  suit,  dissolved 
this  attachment;  and  the  plaintiff  was  there- 
upon entitled  to  the  possession  of  the  property. 

Boynion  v.  Warren,  99  Mass.  172;  Martin  v. 
Bayley,  1  Allen,  881. 

The  subsequent  collusive  and  fraudulent  at- 
tachment certainly  did  not  purge  the  original 
wrong,  but  rather  added  to  ito  force. 

Coughlin  v.  Ball,  4  Allen,  884;  Pine  v.  Mor- 
rison, 121  Mass.  296;  Moody  v.  Blake,  117  Mass. 
28;  Carter  v.  Kingman,  103  Mass.  517. 

•The  evidence  was  rightly  excluded.  The 
question  simply  called  for  the  construction 
and  legal  effect  of  a  formal  bill  of  sale  under 
seal,  with  full  covenants  of  warranty  by  one  of 
the  parties  to  it. 

Harper  v.  Rote,  10  Allen.  882;  Pennoek  v. 
McCormiek,  120  Mass.  275;  Phiilrrook  v.  Eaton, 
184  Mass.  898. 

W.  Allen.  J.,  delivered  the  opinion  of  the 
court: 

The  attachment  of  the  property  on  March 
18,  1885,  was  a  breach  of  the  condition  that 
the  mortgagor  should  not  suffer  the  property 
to  be  attached  on  mesne  process.  It  was  im- 
material that  the  attachment  was  void,  and 
that  the  mortgagor  had  no  attachable  interest 
in  the  property.  It  was  taken  and  held  by 
virtue  of  the  attachment  as  his  property,  and 
with  his  consent,  and  by  his  procurement. 
The  plaintiff  therefore  had  the  right  of  pos- 
session on  the  28d  of  March,  when  this  suit 
was  commenced,  unless  the  property  could  be 
held  against  him  under  the  attachment.  The 
defendant  caused  the  property  to  be  taken  on 
the  attachment  and  was  in  possession  of  it  as 
keeper  under  the  attachment,  holding  in  denial 
of  the  plaintiff  8  right.  If  the  attachment  was 
not  valid,  there  was  evidence  of  the  plaintiff's 
right  of  possession  of  the  property,  and  of  the 
conversion  of  it  by  the  defendant. 

In  January,  1884,  a  copartnership  existing 
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between  the  plaintiff  and  one  Snell  and  one 
Nash  was  dissolved,  and  Snell  became  the  sole 
owner  of  certain  personal  property  used  in  the 
business,  which  on  the  same  day  he  mortgaged 
to  the  plaintiff,  and  which  included  the  prop- 
erty in  question.  The  plaintiff  retired,  and 
the  defendant,  who  had  been  behind  Nash, 
bought  out  bis  interest,  and  the  business  was 
carried  on  by  Snell  and  the  defendant,  Snell 
owning  the  property.  In  August,  1884,  the 
defendant  bought  the  property,  and  Snell's 
interest  in  the  business,  and  continued  the 
business  under  the  agency  of  Snell.  In 
March,  1885.  when  the  attachment  was 
made,  the  plaintiff  was  the  mortgagee  of 
the  property,  which  was  owned  by  and  in 
the  possession  of  the  defendant,  in  charge  of 
his  agent  Snell,  the  mortgagor.  The  attach- 
ment was  at  the  suit  of  Nash  against  Crocker 
and  Snell,  the  mortgagee  and  mortgagor.  The 
mortgaged  property  was  attached,  and,  at  the 
request  of  the  defendant,  was  put  into  his 
hands  as  keeper;  and  the  property  was  sold 
on  mesne  process  and  bought  by  him. 

It  is  found  that  "said  suit  of  Nash  against 
Snell  and  Crocker,  upon  which  said  attach- 
ment and  sale  was  made,  was  wholly  fictitious, 
and  known  by  this  defendant  to  be  such  when 
he  caused  it  to  be  brought  in  the  name  of  Nash 
as  the  nominal  plaintiff,  while  the  defendant 
herein  was  the  real  plaintiff  therein;  said  At- 
wood,  Nash,  and  Snell  being  in  collusion  to 
thereby  fraudulently  deprive  this  plaintiff  of 
said  property  and  to  defeat  his  said  mortgage." 

It  is  not  contended  that  this  plaintiff, the  mort- 
gagee, had  any  attachable  interest  in  the  prop- 
erty. But  the  defendant  contended  that  Snell, 
the  mortgagor,  had  such  an  interest  for  the  rea- 
son that  the  sale  by  him  to  this  defendant  was 
conditional  and  left  a  right  of  redemption  in 
Snell  which  could  be  attached ;  and  excepted 
to  the  exclusion  of  a  question  whether  the  sale 
was  "absolute  or  conditional  or  intended  by 
way  of  security." 

We  think  the  question  was  wholly  immate- 
rial, whether  the  attachment  was  or  was 
not  void,  because  neither  defendant  had  an 
attachable  interest  in  the  property;  it  was 
plainly  void  against  this  plaintiff  for  fraud. 
A  collusive  attachment  of  Snell's  interest  in 
a  fictitious  suit,  for  the  purpose  of  depriving 
the  plaintiff  of  the  property,  was  void  as  to 
him.  Spear  v.  Hubbard,  4  Pick.  148;  Bull  v. 
Loveland,  10  Pick.  9;  Parsons  v.  Dickinson,  11 
Pick.  852;  Fairfield  v.  Baldwin,  12  Pick.  888; 
Pierce  v.  Partridge,  8  Met.  44;  Deyo  v.  Jenni- 
son,  10  Allen,  410;  Pine  v.  Morrison,  121  Mass. 
296. 

It  is  said  that,  as  the  plaintiff  was  a  defend- 
ant in  the  action  in  which  the  property  was 
attached,  his  only  remedy  is  an  action  for 
malicious  prosecution.  But  the  fact  that 
the  suit  was  malicious  cannot  deprive  the 
plaintiff  of  his  right  to  the  property.  If  he 
had  been  sole  defendant,  and  the  property  had 
been  attached  as  his,  he  could  have  main- 
tained replevin  for  it  although  the  suit  were 
malicious.  If  the  suit  had  been  against  the 
plaintiff  alone,  or  against  Snell  alone,  the  plain- 
tiff could  have  maintained  replevin  for  the  prop- 
erty taken  on  the  attachment,  and  it  would 
have  been  no  defense  that  the  suite  were  mali- 
cious.  Can  the  action  be  defeated  by  fraudu- 
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lently  naming  both  as  defendants?  If  the  at- 
tachment was  invalid,  whether  because  neither 
defendant  had  an  attachable  interest  in  the 
property,  or  because  warned  by  putting  the 
property  into  the  possession  of  the  defendant 
owner,  or  for  fraud,  it  could  not  deprive  the 
plaintiff  of  his  right  to  the  possession  of  the 
property.  It  is  immaterial  that  the  evidence 
which  shows  it  to  be  void  is  also  sufficient  to 
prove  that  the  suit  was  malicious. 

It  is  not  necessary  to  notice  the  particular 
requests  for  the  rulings  made  by  the  defend- 
ant. The  decision  covers  every  point  presented 
by  them. 

Exceptions  overruled. 


Michael  SULLIVAN  ei  al. 
v. 

City  of  FALL  RIVER. 

1.  Under  Pub.  Stat.  chap.  49,  specific  re- 
pairs upon  a  highway  or  town  way 

are  to  be  ordered  by  the  person  author- 
ized to  lay  out  the  highway  or  townway ; 
and  the  damages  to  a  landowner  are  to 
be  estimated  by  the  same  person. 

2.  If  such  damages  are  not  given  in  the 
order  directing  the  specific  repairs,  or  in 
the  return  made  upon  it,  this  is  equiva- 
lent to  an  adjudication  that  no  damages 
have  been  suffered,  and  the  party  ag- 
grieved may  apply  for  a  jury. 

3.  Under  Pub.  Stat.  chap.  52,  the  land- 
owner must  file  a  petition  with  the  se- 
lectmen, road  commissioners,  or  mayor 
and  aldermen,  within  one  year  from  the 
completion  of  the  work,  and  an  adjudi- 
cation must  be  made  within  thirty  days 
after  filing  the  petition;  and  if  the  peti- 
tioner is  aggrieved  by  the  estimate  of 
damages,  or  by  a  refusal  or  omission  to 
estimate  them,  he  may,  within  one  year, 
apply  for  a  jury. 

4.  When  a  change  is  made  in  the  grade 
of  a  public  way  in  a  city,  if  it  is  made 
by  an  authority  competent  to  fix  the 
grade,  and  the  nature  and  extent  of  the 
change  is  specifically  declared  in  and 
made  a  part  of  the  record  of  the  proceed- 
ings, the  repairs  made  in  accordance 
therewith  are  regarded  as  specific  re- 

Bairs  under  the  statute  first  cited, 
ut  if  the  repairs  are  ordered  by  an  au- 
thority not  competent  to  fix  the  grade 
of  the  way,  or  if  made  or  ordered  by  an 
authority  competent  to  fix  the  grade, 
and  the  order  does  not  determine  spe- 
cifically the  nature  and  extent  of  the 
change  to  be  made,  but  the  way  is  re- 
paired, either  by  an  actual  change  of 
grade  or  otherwise,  under  an  authority 
competent  to  direct  the  repair  of  ways, 
the  damages  to  property  occasioned  by 
such  repairs  are  recoverable  under  the 
statutes  4ast  cited . 

5.  A  petition  for  damages  sustained  by 
the  execution  of  an  order  of  the  may- 
or and  board  of  aldermen  of  the  city 
of  Pall  River,  that  granite  curbing  be 
laid  on  the  north  side  of  a  street  in  that 
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city,  is  not  rightfully  brought  under 
Pub.  Stat.  chap.  49;  and  it  cannot  be 
maintained  under  Pub.  Stat.  chap.  52, 
without  the  presentation  of  a  petition 
to  the  mayor  and  aldermen. 

(Bristol  Filed  June  »,  1887.) 

ON  defendant's  exceptions.  Sustained. 
Petition  under  Pub  .Stat.  chap.  49,  for 
damages  sustained  by  the  petitioner  by  reason 
of  an  order  passed  by  the  mayor  and  board  of 
aldermen  May  18,  1885.  The  material  parts 
of  the  order  and  petition  were  substantially  is 
follows: 

To  the  Honorable  the  Justices  of  the  Su- 
perior Court  holden  at  Taunton,  within  and 
for  the  County  of  Bristol.  Respectfully  repre- 
sents Michael  Sullivan  and  Julia  8ullivan,  both 
of  Fall  River,  in  said  county;  that  they  were 
the  owners  of  a  certain  tract  or  parcel  of  land 
situated  in  said  Fall  River,  on  the  northerly 
side  of  Bank  Street,  a  public  highway;  that 
their  said  land  adjoins  the  said  highway  and 
extends  along  the  northerly  side  of  the  same 
from  Seventh  to  Chestnut,  now  Eighth  Street; 
that  on  May  18. 1885,  there  was  an  order  passed 
by  the  mayor  and  board  of  aldermen  of  said 
Fall  River,  which  authorized  and  directed  the 
superintendent  of  streets  to  cause  to  be  laid 

franite  curbing  on  the  north  side  of  Baftk 
treet,  from  8eventh  Street  to  Chestnut  Street, 
where  the  petitioners'  property  abuts  on  said 
street  called  Bank  Street;  that  in  pursuance  of 
such  order,  and  in  execution  of  the  powers 
conferred  thereby,  the  superintendent  of  streets 
caused  said  granite  curbing  to  be  laid  on  said 
Bank  Street,  between  Seventh  and  Chestnut 
Streets,  now  Eighth  Street,  and  in  laying  said 
curbing  the  grade  of  said  Bank  Street  was  low- 
ered, and  the  surface  thereof  was  cut  down 
several  feet  in  places  along  the  line  of  petition- 
ers' land  abutting  on  said  Bank  Street,  below 
its  former  established  level,  thereby  greatly  in- 
juring and  damaging  petitioners'  land,  and  the 
buildings  standing  thereon,  abutting  on  said 
Bank  Street;  that  a  year  has  not  elapsed  since 
the  passage  of  said  order,  by  virtue  of  which 
the  said  alterations  and  repairs  were  made;  that 
neither  at  the  time  of  the  passage  of  said  order, 
nor  at  any  time  since  the  same  was  passed, 
have  the  mayor  and  board  of  aldermen,  or  their 
successors  in  office,  estimated,  assessed,  or  paid 
any  damages  to  petitioners  for  the  injury  which 
they  have  suffered  in  their  property  by  reason 
of  the  specific  repairs  and  the  lowering  of  the 
grade  of  said  Bank  Street;  that  the  said  Chest- 
nut Street  named  in  said  order  is  the  same 
street  which  is  now  called  and  known  as  Eighth 
Street.  The  petitioners  therefore  pray  for  a  jury 
to  estimate  and  assess  the  damages  which  they 
have  suffered  in  their  property  by  reason  of 
the  said  specific  repairs  and  lowering  the  grade 
of  said  Bank  Street,  made  pursuant  to  said 
order. 

The  respondent  in  its  answer  denies  that  the 
superintendent  of  streets  varied  the  legal  grade 
of  the  street  as  duly  established  and  asappeari 
by  the  records  of  said  city  in  1870;  but  con- 
formed to  and  obeyed  the  same  as  was  his  duty; 
and  avers  that  the  petition  was  not  broogkt 
within  the  period  allowed  by  the  statutes,  and 
not  within  one  year  from  the  establishment* 
said  grade  in  1870;  and  that  this  court  hat  so 
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jurisdiction  of  the  matters  of  said  petition,  nor 
to  grant  its  prayer,  nor  to  proceed  to  a  trial  by 
jury  therein;  that  if  any  work  has  been  done, 
except  as  pursuant  to  said  order,  the  same  was 
illegal,  and  nothing  is  recoverable  therefor  in 
this  proceeding. 

At  the  trial  in  the  superior  court,  before 
Thompson, J.,  it  appeared  that  on  December 
23, 1870,  the  city  council  laid  out  Bank  Street 
from  Oak  StreettoChestnut.now  Eighth  Street, 
and  established  its  grade  at  the  time  of  loca- 
tion, and  awarded  no  damages;  said  street  was 
petitioned  for,  and  the  petition  filed  with  the 
city  clerk  April  4, 1870;  and  that  the  petitioner's 
(Michael  Sullivan's)  name  was  upon  that  peti- 
tion; but  he  denied  that  he  signed  the  same, 
as  he  could  not  write,  but  admitted  that  he 
wanted  the  street. 

It  appeared  that  shortly  after,  and  within  a 
year,  the  defendant  removed  large  stones,  and 
part  of  a  bridge  from  said  Bank  Street;  coated 
the  same  with  gravel  at  the  surface,  and  put 
the  street  in  a  passable  condition;  that  it  was 
wrought  for  travel,  and  opened  for  public  use, 
and  was  used  as  a  public  highway.  About  two 
years  after,  when  stones  began  to  show  through 
the  surface,  more  gravel  was  put  upon  the 
street,  and  at  other  times  since  then,  up  to  1885, 
the  superintendent  of  streets  put  gravel  upon 
said  street  and  kept  it  in  repair  for  public 
travel,  and  it  was  used  as  a  public  highway; 
that  said  street  was  for  a  short  distance  in  front 
of  petitioners'  property,  from  the  corner  of 
Seventh  Street,  at  the  grade  as  established  at 
the  time  of  opening  said  street. 

The  order  of  May  18,  1885,  ordering  curb- 
ing to  be  laid  by  the  superintendent  of  streets 
on  the  northerly  side  of  said  Bank  Street  from 
Seventh  to  Eighth  Street,  was  executed  by 
the  superintendent  of  streets  upon  the  grade 
established  in  1870,  and  the  injury  complained 
of  was  occasioned  by  the  laying  of  the  curbing 
as  aforesaid.  The  superintendent  of  streets  is 
also  the  surveyor  of  highways. 

The  petitioners  own  all  the  property  on  the 
northerly  side  of  Bank  Street,  between  Seventh 
and  Eighth  streets,  and  they  owned  the  same 
on  December  23,  1870.  In  1875  water-pipes 
were  laid  in  Bank  Street  44  feet  below 
the  surface  as  opened  to  public  travel,  in 
the  southerly  side  of  said  Bank  Street,  and 
were  laid  at  the  request  of  the  petitioners  by 
the  defendant.  In  1878  a  sewer  was  construct- 
ed in  said  Bank  Street  from  Eighth  Street 
about  100  feet,  or  about  midway  between 
Seventh  and  Eighth  streets,  by  the  defendant 
at  the  request  of  the  petitioners.  Said  sewer 
was  constructed  about  4  feet  below  the  sur- 
face of  Bank  Street.  It  appeared  by  the  evi- 
dence of  one  Philip  D.  Borden,  Jr.," that  sew- 
ers are  not  constructed  by  any  fixed  rule  estab- 
lishing the  depth  below  the  established  grade. 
There  was  also  evidence  that  the  defendant 
city  made  repairs  upon  said  Bank  Street,  such 
as  filling  in  after  water-pipes  were  laid  and 
sewer  constructed,  and  filling  in  cavities  after 
taking  out  large  stones  at  the  time  the  street 
was  opened  for  travel.  There  was  no  evidence 
of  any  orders  for  specific  repairs  other  than 
those  passed  December  28,  1870,  and  May  18, 
1885.  The  city  did  nothing  toward  working 
Bank  Street  to  grade  of  1870,  up  to  1885. 

The  defendant  asked  the  court  to  rule  that 
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the  petitioners  could  not  introduce  evidence 
showing  that  they  suffered  damages  resulting 
from  the  order  of  May  18,  1885,  as  set  forth  in 
the  petition,  said  order  being  merely  to  lay  curb- 
ing, and  that  no  damage  could  be  incurred, 
as  the  order  itself  did  not  affect  their  prop- 
erty, but  related  to  a  line  in  the  street;  and 
that  the  petitioners  did  not  file  their  petition 
within  one  year  from  the  order  of  DecembeD 
23,  1870,  locating  and  establishing  the  grade 
of  said  street;  both  of  which  were  refused.  It 
also  appeared  that  the  petitioners'  land  was 
cut  down  in  some  places,  the  deepest  cut  be- 
ing 3  feet  and  4  inches.  The  defendant  re- 
quested the  following  instructions  to  the  jury: 

"1.  That  the  petitioners  are  entitled  to  only 
such  damages  as  they  have  sustained  by  rea- 
son of  the  order  of  May  18, 1885,  which  was  an 
order  for  specific  repairs,  and  related  only  to 
the  laying  of  curbing  on  said  street. 

"2.  That  the  city  is  not  liable  for  acts  done 
in  excess  of  said  order  by  any  of  its  servants, 
and  that  the  petitioners  cannot  recover,  under 
their  petition,  for  any  damage  sustained  by  the 
cutting  down  and  working  said  street  by  the 
superintendent  of  streets. 

"8.  That  the  grade  has  never  been  changed 
since  it  was  established  in  1870,  and  the  peti- 
tioners are  barred  by  Pub.  Stat.  chap.  49,  §  79, 
from  bringing  this  petition  for  damages  for 
working  said  street  to  the  established  grade  of 
1870. 

"4.  That  the  surveyor  of  highways  cannot 
change  or  alter  an  established  grade  of  a  street 
once  made  and  established  by  the  mayor  and 
board  of  aldermen,  and  acts  done  in  the  repairs 
of  said  street  were  not  an  alteration  or  change 
of  the  grade,  and  that  such  acts  of  repair  did 
not  alter  or  change  the  grade  of  said  street  as 
established  in  1870. 

"5.  That  there  was  no  abandonment  of  said 
location  and  grade  of  1870  by  reason  of  repairs 
done  by  the  superintendent  of  streets,  or  by 
laying  a  sewer  to  accommodate  petitioners' 
premises,  or  by  laying  water-pipes  without  re- 
gard to  any  established  grade." 

The  court  refused  to  give  the  instructions  re- 
quested, but  ruled  and  instructed  the  jury  that 
this  was  a  case  of  specific  repairs,  and  the  pe- 
tition was  rightfully  brought  under  Pub.  Stat, 
chap.  49;  that  if  the  city  in  passing  the  order 
of  May  18,  1885,  left  the  superintendent  of 
streets  to  place  the  curbing  without  specifying 
the  grade  at  which  it  should  be  placed,  and  be 
assumed  that  the  grade  of  1870  was  the  grade 
intended  by  the  order,  and  acted  upon  that  as- 
sumption and  placed  the  curbing  upon  that 
grade,  and  wrought  the  sidewalk  to  meet  that 
grade,  without  any  notice  from  the  city  that 
the  grade  of  1870  was  not  intended  by  the  or- 
der of  May  18,  1885, — then  the  city  may  be 
held  liable  if  that  grade  was  not  in  fact  the 
true  grade  of  the  street,  and  the  petitioners 
suffered  damage  by  reason  of  the  placing  of 
the  curbing.  The  grade  of  1870  was  not  ne- 
cessarily the  grade  of  Bank  Street  of  1885;  the 
city  may  so  act  with  reference  to  the  grade  of 
the  street  as  to  give  the  party  whose  land 
abuts  upon  it  the  right  to  assume  that  a  different 
grade  has  been  established  by  the  city  from 
that  fixed  by  an  order  by  the  city  council,  and 
entitle  the  party  to  damages  for  a  change  of 
such  assumed  grade.   In  this  case  it  is  left  to 
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the  jury  to  say  whether  or  not  the  defendant 
city  has  so  acted  with  reference  to  the  grade 
of  Bank  Street  as  to  give  the  petitioners  the 
right  to  assume  that  the  grade  as  it  existed 
just  prior  to  the  order  of  May  18,  1885,  was 
the  true  grade  of  Bank  Street.  The  jury,  from 
the  evidence  before  them,  will  determine 
whether  or  not  the  city  had  abandoned  the grade 
as  fixed  in  1870,  and  adopted  the  grade  as  it 
was  in  fact  from  1870  up  to  May,  1885.  If 
they  so  find,  and  under  said  order  of  May, 
1885,  the  superintendent  of  streets  placed  the 
curbing  at  the  grade  fixed  in  1870,  and  cut 
down  the  sidewalk  to  meet  that  grade  and  to  ac- 
commodate the  sidewalk  to  it  as  indicated  by 
the  placing  of  the  curbing,  and  made  necessa- 
ry on  account  thereof,  and  the  petitioners  suf- 
fered damages  thereby,  then  the  petitioners 
may  recover.  The  jury  returned  a  verdict  for 
the  petitioners,  and  the  defendant  alleged  ex- 
ceptions. 

Mr.  D.  V.  Sullivan,  for  defendant: 

An  order  of  the  proper  authorities,  perma- 
nently and  legally  fixing  and  establishing  the 
grade  of  a  street,  is  a  jurisdictional  act  of  rec- 
ord; and  being  such,  the  damages  must  be  as- 
sessed in  and  as  part  of  the  act  itself.  Such 
act  differs  from  a  mere  act  "done  for  the  pur- 
pose of  repairs."  Where  no  damages  are 
awarded,  it  is  equivalent  to  a  determination 
that  none  have  been  sustained. 

Monagle  v.  Bristol  County,  8  Cush.  860;  Sis- 
son  v.  New  Bedford,  187  Mass.  255. 

Under  Pub.  Stat.  chap.  52,  the  road  com- 
missioners have  the  power  to  make  alterations 
and  repairs. 

Brady  v.  Fall  River,  121  Mass.  262;  Bisson  v. 
New  Bedford,  supra. 

It  does  not  appear  from  Pub.  Stat  chap.  49, 
that  the  Legislature  intended  to  restrict  the 
mayor  and  aldermen  or  selectmen  to  any  posi- 
tive rule  as  to  the  time  in  which  they  shall  or- 
der a  street,  duly  laid  out  and  with  grade  es- 
tablished, to  be  worked  to  grade. 

Fairbanks  v.  Fitchburg,  132  Mass.  48;  Sisson 
v.  New  Bedford,  187  Mass.  259. 

Defendant  is  not  concluded  by  the  illegal 
and  unauthorized  act  of  any  officials. 

Haskell  v.  New  Bedford,  108  Mass.  208. 

The  questions  submitted  to  the  jury  were 
questions  it  had  no  right  to  consider. 

Riley  v.  Lowell,  117  Mass.  76;  Pub.  Stat, 
chap.  49,  §§  44,  105. 

Messrs.  T.  W.  Cummin gs  and  T.  P.  Mc- 
Donoagh,  for  petitioners: 

The  petitioners  were  entitled  at  once  to  ap- 
ply for  a  jury  without  first  presenting  a  peti- 
tion to  the  mayor  and  board  of  aldermen. 

Monagle  v.  Bristol  County,  8  Cush.  860;  Sis- 
son  v.  New  Bedford,  187  Mass.  255. 

The  respondent  passed  the  order  of  May  18 
without  specifying  at  what  grade  the  curbing 
was  to  be  laid,  and  avers  in  its  answer  that  in 
pursuance  of  said  order,  and  in  execution  of 
the  powers  conferred  thereby,  the  superintend 
ent  of  streets  laid  the  curbing  at  the  grade  ea 
tablished  in  1870;  and  the  respondent  is  liable 
for  the  acts  so  done  by  the  superintendent  of 
streets. 

Benjamin  v.  Wheeler,  8  Gray,  409;  Burr  v. 
Leicester,  121  Mass.  241;  Denniston  v.  Clark, 
125  Mass.  216;  Cambridge  v.  Middlesex  County, 
128  Mass.  529. 
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The  original  construction  in  1870,  and  the 
subsequent  repairs  made  by  virtue  of  the  or- 
der of  May  18,  are  distinctly  independent  pro- 
ceedings. 

Snow  v.  Provineelown,  109  Mass.  128. 

Field,  delivered  the  opinion  of  the 
court: 

The  distinction  between  specific  repairs  upon 
a  highway  or  townway,  ordered  under  Pub. 
Stat.  chap.  49,  §  10,  or  §  65,  and  repairing  a 
highway  or  townway  by  raising  or  lowering 
it,— or  doing  some  other  act  upon  it,  under 
Pub.  Stat.  chap.  52,  §  15,— was  discussed  and 
the  history  of  these  statutes  carefully  traced  in 
Sisson  v.  New  Bedford,  187  Mass.  255.  Under 
the  provisions  of  the  statutes  first  cited,  the 
specific  repairs  are  ordered  by  the  persons  au- 
thorized to  lay  out  a  highway  or  townway,  and 
the  damages  are  to  be  estimated  bv  them.  Pub. 
Stat.  chap.  49,  §§  15,  16,  82,  68,  79. 

The  reason  for  these  provisions  appears  is 
Stat.  1881,  chap.  152,  §  7,  when  they  were  first 
enacted  in  reference  to  highways.  That  sec- 
tion reads:  "That  whenever  *  *  *  the  county 
commissioners  *  *  *  shall  be  of  opinion  that 
the  existing  highway,  between  the  termini 
named  in  the  petition,  can  be  so  far  amended 
as  to  supersede  the  necessity  of  laying  out  a 
new  highway  or  altering  the  location  of  exist- 
ing ways,  they  shall,  after  due  notice  to  the 
towns  interested,  be  empowered  and  required 
to  direct  specific  repairs  to  be  made  in  the  ex- 
isting ways  so  as  to  promote  the  public  con- 
venience. The  commissioners,  on  the  re- 
vision of  the  statutes  in  1858,  recommended  a 
similar  provision  in  reference  to  townway*. 
and  Gen.  Stat.  chap.  43,  §  59,  enacts  that  "the 
selectmen  of  the  several  towns  may  lay  out  or 
alter  townways  for  the  use  of  their  respective 
towns,  *  *  *  or  may  order  specific  repairs  to 
be  made  upon  such  ways." 

When  county  commissioners  order  specific 
repairs  upon  highways,  which  occasion  dam- 
age to  persons  or  property,  they  are  required 
to  "estimate  the  same  and  make  return  there- 
of." Geu.  Stat.  chap.  43.  §  15;  Pub.  Stat 
chap.  49,  §  15.  When  selectmen  or  road  com 
missionere  order  specific  repairs  upon  town- 
ways,  the  selectmen  or  road  commissioners  are 
to  determine  the  damages.  Gen.  Stat.  chap. 
48.  §  62;  Pub.  8tat.  chap.  49,  §68.  The  inten- 
tion is  that  the  repairs  to  be  made  shall  be  spe- 
cified in  the  order  so  that  the  condition  of  the 
way,  after  the  repairs  are  made,  can  be  deter- 
mined from  the  order,  and  the  damages  can  he 
assessed  before  the  repairs  are  completed.  If 
damages  are  not  given  in  the  order  directing 
the  specific  repairs,  or  in  the  return  made  upon 
it,  this  is  held  to  be  an  adjudication  that  bo 
damages  have  been  suffered,  and  the  party  ag- 
grieved may  apply  for  a  jury. 

Pub.  Stat.  chap.  52,  §  15,  is  in  substance* 
re-enactment  of  Gen.  Stat.  chap.  44,  §  19.  and 
of  Rev.  Stat.  chap.  25,  §  6;  and  this  provision 
was  inserted  in  the  Revised  Statutes  in  cooae- 

Juence  of  the  decision  of  Callender  v.  Metrsk,l 
ick.  418.  The  purpose  of  this  provision  ww 
to  give  to  an  owner  of  property  a  remedy  whea 
the  authorities  charged  with  the  duty  of  keep- 
ing a  public  way  in  repair  raised  or  lowered 
the  way,  or  did  any  other  act  upon  It  for  the 
purpose  of  repairing  it,  whereby  his  property 
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was  damaged.  The  landowner  must  file  a 
petition  with  the  selectmen,  road  commission- 
ers, or  mayor  and  aldermen,  "after  the  com- 
mencement and  within  one  year  from  the  com- 
pletion of  the  work,"  and  an  adjudication  must 
be  made  "within  thirty  days  after  the  filing  of 
the  petition :"  and  if  the  petitioner  is  aggrieved 
by  the  estimate  of  damages,  or  by  a  refusal  or 
neglect  to  estimate  them,  he  may,  within  one 
year  from  the  expiration  of  said:  thirty  days, 
apply  for  a  jury.  See  Pub.  Stat.  chap.  52, 
§  16.  The  damage  accrues  when  the  act  is 
done.    Page  v.  Boston,  106  Mass.  84. 

When,  then,  a  change  is  made  in  the  grade 
of  a  public  way  in  a  city,  if  it  is  made  By  an 
authority  competent  to  fix  the  grade,  and  the 
nature  and  extent  of  the  change  is  specifically 
declared  in,  and  made  a  part  of,  the  record  of 
the  proceedings,  the  repairs  made  in  accord- 
ance therewith  are  regarded  as  specific  repairs 
under  the  statutes  first  cited.  But  if  the  re- 
pairs are  made  or  ordered  by  an  authority  not 
competent  to  fix  the  grade  of  the  way,  or  if 
made  or  ordered  by  an  authority  competent  to 
fix  the  grade,  and  the  order  does  not  determine 
specifically  the  nature  and  extent  of  the  change 
to  be  made,  but  the  way  is'  repaired,  either  by 
an  actual  change  of  grade  or  otherwise,  under 
an  authority  competent  to  direct  the  repair  of 
ways,  so  that  they  may  be  safe  and  convenient 
for  travelers,  the  damages  to  property  occa- 
sioned by  such  repairs  are  recoverable  under 
the  statutes  last  cited.  Thurston  v.  Lynn,  116 
Mass.  544. 

Without  considering  whether,  under  the 
charter  of  the  city  of  Fall  River  in  force  when 
the  order  of  May  18,  1885,  was  passed,  the 
mayor  and  aldermen,  without  the  concurrence 
of  the  common  council,  could  alter  the  grade 
of  a  street  (see  Stat.  1854,  chap.  257,  §§  8.  14), 
we  are  of  opinion  that  by  this  order  they  have 
not  attempted  to  change  or  fix  the  grade  of  the 
streets.  The  order  passed  is  simply  that  gran- 
ite curbing  be  laid  on  the  north  side  of  Bank 
Street,  and  is  like  an  order  directing  the  street 
to  be  paved,  and  the  cutting  down  of  the  grade 
of  the  street  must  be  regarded  as  a  repair  of 
the  street  by  lowering  its  surface.  Whether 
the  grade  originally  established  was  abandoned 
by  tie  city  need  not  be  determined.  If  it  was 
not  abandoned,  the  petitioners'  remedy  was 
under  the  original  taking  and  is  now  gone.  If 
the  original  grade  was  abandoned,  the  petition- 
ers' remedy  for  lowering  the  actual  grade  of 
the  street,  if  they  now  have  any  against  the  city, 
is  under  Pub.  Stat.  chap.  52,  g  15.  8ee  Cam- 
bridge v.  Middlesex  County,  125  Mass.  529; 
Mitchell  v.  Bridgewater,  10  Cush.  411.  The 
ruling  of  the  court  that  the  petition  was  right- 
fully brought  under  Pub.  8tat.  chap.  49,  was 
therefore'  erroneous. 

Apparently  the  petitioners  have  never  pre- 
sented any  petition  to  the  mayor  and  aldermen, 
and  therefore  cannot  maintain  the  present  peti- 
tion; but  if  the  fact  is  otherwise,  they  can  ap- 
ply for  leave  to  amend  their  petition.  Brown 
v.  Lowell,  8  Met.  172. 

The  facta  proved  raise  a  question  of  law  on 
which  the  defendant  is  not  concluded  by  its 
answer. 

Exceptions  sustained. 


2  Mass. 


Samuel  BIRCH  et  ux. 
Henry  T.  HUTCHINGS. 

1.  Where  the  defendant  covenanted 
"that  he  will  transfer  to  her,  the  said 
Eunice  [Trefethenl,  the  moneys  origi- 
nally deposited  in  her  name  in  the 
Portsmouth  Savings  Bank,  amount- 
lug  to  about  $284;"  and  in  a  suit  up- 
on the  covenant  he  denied  every  allega- 
tion of  the  declaration;  and  it  appeared 
there  was  on  deposit,  at  a  date  prior  to 
the  date  of  the  covenant,  in  said  bank,  to 
the  credit  of  James  Trefethen  $284.01,and 
to  the  creditof  Eunice  Trefethen  $491.72, 
and  that  on  that  date  both  sums  had 
been  transferred  to  the  defendant;  and 
there  was  no  evidence  that  Eunice  Tre- 
fethen ever  had  anything  to  do  with  the 
deposit  to  the  credit  of  James  Trefethen, 
or  that  she  was  aware  of  its  existence,  or 
that  the  covenant  of  the  defendant  ap- 

Elied  to  that  deposit, — the  plaintiff  was 
eld  entitled  to  recover  the  $491.78 
which  stood  to  her  credit,  and  which 
was  transferred  by  her  to  the  defendant, 
with  interest  from  the  date  of  the  cov- 
enant, no  demand  being  necessary. 

2.  A  statement  that  a  witness  for  the  de- 
fense was  allowed  to  give  certain  testi- 
mony, which  was  "without  contradic- 
tion," is  not  equivalent  to  a  statement 
that  the  court  found  his  testimony  to 
be  true.  As  there  was  no  application 
for  the  reformation  of  the  covenant,  tes- 
timony given  as  to  its  legality  would  be 
immaterial. 

8.  Where  the  plaintiff  appears  to  have 
been  an  ignorant  woman,  and  the  in- 
denture was  read  to  her,  and  there 
may  have  been  a  mistake  on  her  part, 
her  receipt  of  the  bank-book  containing 
the  credit  of  $284.01  transferred  to  her 
by  the  defendant  created  no  estoppel, 
no  injury  having  happened  to  the  de- 
fendant in  consequence. 

(Suffolk  Filed  June  3, 1887.) 

ON  defendant's  exceptions.  Overruled. 
The  nature  of  the  case,  the  facts,  and 
questions  raised  appear  from  the  opinion. 

Messrs.  P.  West  and  E.  B.  Callender, 
for  defendant: 

As  there  were  two  accounts  in  the  said  bank, 
evidence  was  properly  admitted  to  identify  the 
subject-matter  of  the  transfer  in  the  agree- 
ment on  which  the  action  is  brought 
Stoops  v.  Smith,  100  Mass.  66. 
The  acceptance  of  the  bank-book,  on  which 
was  credited  $284.01,  estopped  the  female 
plaintiff  from  claiming  that  any  other  book  or 
sum  of  money  was  due  her  under  the  contract. 

Where  parties  in  dispute  have  agreed  to  a 
certain  basis  of  settlement,  and  have  accepted, 
with  full  knowledge  of  the  facts,  and  without 
objection,  the  benefit  of  the  terms  of  the  settle- 
ment, they  are  estopped  to  claim  that  a  differ- 
ent construction  should  be  put  upon  the  agree- 
ment. 

Males  v.  Lowenstein,  10  Ohio  St.  512. 
So,  one  who  accepts  the  benefit  of  a  judg- 
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ment  will  not  thereafter  be  permitted  to  assign 
error  upon  it. 

Ruckman  v.  Alwood,  44  111.  183. 

Interest  should  not  be  allowed  in  this  case 
without  evidence  of  a  demand.  The  defend- 
ant was  not  a  wrongdoer  in  acquiring  or  de- 
taining the  money,  and,  until  demand,  cannot 
be  made  liable  for  interest. 

Hunt  v.  Nevers,  15  Pick.  505. 

Mr.  Henry  F.  May,  for  plaintiffs: 

I.  The  contract  gives  a  false  description  of 
the  amount  of  money  deposited, — a  description 
that  does  not  pretend  to  be  accurate;  and  such 
description  is  mere  surplusage,  and  must  not 
be  allowed  to  limit  the  definite  sum  named. 

Ooodtille  v.  SouOiern,  1  M.  &  S.  299. 

Parol  evidence  is  inadmissible  to  vary  or 
contradict  the  terms  of  a  valid  written  instru- 
ment. 

Greenl.  Ev.  §  275,  and  cases  cited. 
Verba  chartarum  fortiu*  accipiuntur  contra 
proferentem. 

II.  Estoppel  from  conduct  only  arises  where 
conduct  has  been  such  as  to  mislead. 

Bigelow,  Estop.  4th  ed.  p.  544. 

"A  man  is  not  to  be  deprived  of  his  legal 
rights  unless  he  has  acted  in  such  a  way  as 
would  make  it  fraudulent  for  him  to  set  up 
those  rights." 

WiUmott  v.  Barber,  15  Ch.  D.  105;  Russell  v. 
Watts,  25  Ch.  D.  586. 

A  man  is  not  estopped  or  concluded  by  ad- 
missions, whether  implied  from  conduct  or  ex- 
press, unless  another  person  has  been  induced 
by  them  to  alter  his  condition. 

Dewey  v.  Field,  4  Met.  881,  citing  Heane  v. 
Rogers,  9  B.  &  C.  577. 

III.  Interest  is  to  be  allowed  where  the  law, 
by  implication,  makes  it  the  duty  of  the  party 
to  pay  over  the  money  to  the  owner  without 
any  previous  demand  on  his  part;  so,  where 
there  has  been  a  default  of  paying  according 
to  agreement,  express  or  implied,  to  pay  on  a 
day  certain,  or  after  demand,  or  after  a  reason- 
able time. 

Dodge  v.  Perkins,  9  Pick.  868,  888;  Foote  v. 
Blancliard,  6  Allen,  221;  2  Sedg.  168,  170,  176, 
note. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  declaration  is  upon  an  indenture  dated 
April  13,  1877,  whereby  the  defendant  cov- 
enanted "that  he  will  transfer  to  her,  the  said 
Eunice,  the  moneys  originally  deposited  in 
her  name  in  the  Portsmouth  savings  Bank, 
amounting  to  about  $284."  The  answer  de- 
nies every  allegation  of  the  declaration;  but  it 
must  now  be  assumed,  though  it  is  not  stated, 
that  the  execution  of  the  indenture  was  proved. 

The  defendant's  bill  of  exceptions  is  quite 
meagre  in  its  statement  of  facts,  and  most  of 
those  which  are  material  are  to  be  gathered 
solely  from  the  contents  of  the  indenture  itself. 
From  this  source  of  information  the  circum- 
stances appear  to  have  been  as  follows: 

On  February  10,  1877,  the  plaintiff  Eunice, 
before  her  marriage  to  her  present  husband, 
executed  to  the  defendant  a  deed  which  con- 
tained a  conveyance  of  certain  real  estate,  an 
assignment  of  a  mortgage  running  to  her,  and 
also  a  transfer  of  "moneys  deposited  in  sav- 
ings banks."  The  deed  itself  is  not  before  us, 
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and  the  only  information  we  have  as  to  its 
contents  is  what  can  be  gathered  from  the  in- 
denture. There  is  nothing  to  make  it  definite 
what  "moneys  deposited  in  savin 28  banks'' 
were  included  in  the  transfer.  On  "March  23, 
1877,  Eunice,  being  then  married,  executed  an 
instrument,  which  was  recorded  with  Suffolk 
deeds,  whereby  said  deed  to  the  defendant 
was  declared  by  her  to  be  void.  On  April  13, 
1877,  a  settlement  between  her  and  the  de- 
fendant having  been  arrived  at,  the  indenture 
upon  which  the  present  action  is  brought  was 
executed  between  her  and  her  husband,  of  the 
first  part,  and  the  defendant,  of  the  second 
part,  by  which  ehe  ratified  and  confirmed  her 
deed  of  February  10,  1877,  and  the  defendant, 
among  other  things,  entered  into  the  covenant 
cited  above. 

At  the  trial,  there  was  "evidence  showing 
that  on  March  7,  1877,  there  was  on  deposit  in 
the  Portsmouth  Savings  Bank,  to  the  credit  of 
James  Trefethcn,  $284.01.  and  to  the  credit  of 
Eunice  Trefethen,  $491.72,  and  on  that  date 
both  sums  had  been  transferred  to  the  defend- 
ant." But  it  does  not  appear  who  James  Tre- 
fethen was.  There  is  nothing  to  show  that 
Eunice  Trefethen  ever  had  anything  to  do  with 
the  deposit  to  the  credit  of  James  Trefethen, 
or  that  she  was  aware  of  its  existence.  There 
is  no  other  reference  to  James  Trefethen  in  the 
bill  of  exceptions,  or  in  any  of  the  paper*  in 
the  case,  except  the  isolated  fact  above  quoted. 
It  does  not  appear  that  Eunice  ever  had  any 
other  money  on  deposit  in  the  Portsmouth 
Savings  Bank,  except  the  sum  of  $491.72,  or 
that  she  ever  had  any  money  on  deposit  in  any 
other  savings  bank.  There  is  nothing  in  the 
case  to  show  that  the  first  part  of  the  descrip- 
tion of  what  the  defendant  agreed  to  transfer, 
viz.:  "the  moneys  originally  deposited  in  her 
name  in  the  Portsmouth  Savings  Bank,"  can, 
by  any  elasticity  of  construction,  be  held  ap- 
plicable to  anything  except  the  deposit  in  her 
own  name.  We  have  no  occasion  to  consider 
what  would  be  the  rule  of  law  if  this  were 
otherwise. 

It  must  therefore  be  now  assumed  that  the 
judge  found  this  description  to  be  without  am- 
biguity, and  unsusceptible  of  more  than  one 
construction.  This  being  so,  the  case  falls 
within  the  rule  that,  where  the  descriptive 
words  of  a  grant  are  wholly  unambiguous,  and 
are  followed  by  a  clause  repugnant,  the  second 
clause  is  to  be  rejected.  A  mistake  in  the  de- 
tail will  not  control  the  general  and  perfect  de- 
scription. Gutter  v.  Tufts,  3  Pick.  272, 277;  Bott 
v.  BurneU,  11  Mass.  163, 167;  Melvinv.  Prop.tf 
Locks  &  Canals,  5  Met.  28;  Keith  v.  RegncU*. 
8  Greenl.  898.  The  grant  of  a  farm  on  which 
J.  J.  D.  now  lives,  to  contain  87  acres,  was 
held  to  pass  the  whole  farm,  containing  149 
acres.  Jackson  v.  Barringer,  15  Johns.  471. 
Seealso  Shep.  Touch.  100;3  Washb. Real  Prop. 
*628,  630.  The  devise  of  "all  that  my  farm, 
called  Trogue's  Farm,  now  in  the  occupation 
of  A.  O."  was  held  to  include  lands  which 
were  a  part  of  that  farm,  though  not  in  the  oc- 
cupation of  A.  C.  Ooodtiile  v.  Southern,  1 Ji. 
&  S.  299.  So  here,  since  the  words  of  de- 
scription are  without  ambiguity,  they  mutf 
prevail  over  the  inconsistent  statement  of  th» 
amount.  If  this  construction  does  not  carry 
out  the  intention  of  the  parties,  thedefentow 
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proper  remedy  was  to  seek  for  a  reformation 
of  the  indenture.  Its  true  construction  as  it 
stands  is  all  that  is  before  us. 

It  further  appears  that  a  witness  for  the  de- 
fense was  allowed  to  give  certain  testimony, 
which  was  "without  contradiction."  This  is 
not  equivalent  to  a  statement  that  the  court 
found  his  testimony  to  be  true.  But  even  as- 
suming its  truth,  so  long  as  the  indenture  stood 
as  it  was,  and  there  was  no  application  for  its 
reformation,  and  the  question  was  simply  as 
to  its  legal  construction,  the  testimony  given 
was  ineffectual. 

The  receipt  by  Eunice  of  the  bank-book  con- 
taining a  credit  of  $284.01  .which  sum  had  been 
transferred  to  her  by  the  defendant,  created  no 
estoppel.  Various  elements  of  an  estoppel  are 
wanting.  She  appears  to  have  been  an  igno- 
rant woman.  She  signed  the  indenture  with 
her  mark.  It  was  read  to  her,  instead  of  her 
reading  it  herself. 

There  may  have  been  a  mistake  on  her  part. 
No  injury  has  happened  to  the  defendant  in 
consequence. 

Interest  was  properly  allowed.  No  demand 
was  necessary.  The  promise  implied  a  transfer 
at  once. 

Exeeptiont  overruled. 


Maximilian  KAISER,  Petitioner  to  Prove  Ex- 
ceptions, 
v. 

Charles  ALEXANDER  et  al* 

1.  A  petition  to  prove  exceptions  is  ex- 
clusively within  the  jurisdiction  of  the 
full  court;  and  a  party  has  the  right  to 
have  the  full  court  revise  the  findings  of 
the  commissioner  appointed  to  aid  the 
court. 

2.  It  seems  that  the  respondent  to  a  peti- 
tion to  prove  exceptions  has  a  right  to 
have  the  material  evidence  taken  by 
the  commissioner  reported  to  the  full 
court. 

8  .The  following  verification  to  a  petition 
to  prove  exceptions  is  insufficient: 
"Then  personally  appeared  the  above- 
named  A.  B.  (petitioner's  attorney),  and 
made  oath  that  the  facts  set  forth  in  the 
foregoing  petition .  and  all  the  allegations 
therein  subscribed  by  him,  are  true,  to 
the  best  of  my  knowledge  and  belief;" 
but  the  respondent  having  waived  the 
right  to  object  thereto,  the  report  will 
not  be  6et  aside  by  reason  thereof. 

(Filed  January  12, 1887.) 

PETITION  by  defendant,  to  prove  excep- 
tions in  an  action  on  an  account  annexed. 
Report  recommitted!  ' 
The  petition  was  as  follows: 

To  the  Honorable  the  Justices  of  the  Su- 
preme Judicial  Court  respectfully  represents 


•The  opinion  now  reported  should  properly  have 
appeared  before  the  opinion  on  final  hearing  on  the 
exceptions  (Alexander  v.  Kaiser,  8  New  Eng\  Rep. 
796),  but  through  being  withdrawn  from  the  files  it 
did  not  become  accessible  to  the  public  until 
recently. 
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your  petitioner,  Maximilian  Kaiser,  that  he 
was  the  defendant  in  a  suit  brought  against 
him  by  Charles  Alexander  et  al.,  pending  in 
the  Superior  Court  for  the  County  of  Suffolk; 
that  at  a  trial  of  said  suit  in  the  January  Term, 
1885,  of  said  Superior  Court,  before  a  justice 
of  said  court  without  a  jury,  on  the  30th  of 
January,  1885,  a  verdict  was  found  against  the 
defendant  and  for  the  plaintiff,  and  damages 
were  assessed  in  the  sum  of  $2,174.22;  that  at 
said  trial  the  presiding  justice  made  certain 
rulings,  and  refused  to  make  certain  other 
rulings,  by  which  the  defendant  was  aggrieved, 
and  to  which  rulings  and  refusals  to  rule 
the  defendant,  your  petitioner,  duly  except- 
ed, and  duly  reduced  said  exceptions  to  writ- 
ing, and  filed  said  exceptions  with  the  clerk 
of  said  court,  and  gave  notice  thereof  to  the 
adverse  party  before  the  adjournment  without 
day  of  the  term  in  which  said  exceptions  were 
taken,  and  within  three  days  after  the  verdict 
in  said  case,  to  wit,  on  February  2,  1885,  and 
asked  that  they  might  be  allowed;  but  the  pre- 
siding justice  refused  to  allow  said  exceptions 
as  requested  by  the  defendant,  and  failed  to 
sign  and  return  them,  greatly  to  your  petition- 
er s  prejudice  and  damage.  And  your  peti- 
tioner says  that  said  bill  of  exceptions — a  copy 
of  which  is  hereto  annexed,  marked  "A,"  and 
made  a  part  of  this  petition — is  in  conformity 
with  the  truth,  and  should  have  been  allowed. 
And  your  petitioner  further  says  that  the  said 
presiding  justice  filed  in  the  clerk's  office  of 
the  said  superior  court  a  certain  bill  of  excep- 
tions purporting  to  be  the  exceptions  asked 
for  by  the  defendant,  but  which  were  an  altera- 
tion of  his  said  bill;  and  that  the  said  justice 
failed  to  sign  and  return  the  bill  of  exceptions 
prayed  for  by  your  petitioner.  A  copy  of  the 
said  bill  of  exceptions  filed  by  said  justice  is 
hereto  annexed,  and  marked  ,,B;"  but  said  bill 
was  not  duly  returned  to  the  flies  of  the  court 
in  conformity  with  the  provisions  of  the  stat- 
utes in  such  case  made  and  provided.  Where- 
fore said  petitioner,  within  twenty  days  after 
notice  of  such  refusal  and  failure  to  allow  and 
return  said  bill  of  exceptions,  and  being  ag- 
grieved by  such  failure  and  refusal,  respect- 
fully petitions  this  honorable  court  he  may  be 
allowed  to  prove  his  said  bill  of  exceptions. 
Maximilian  Kaiser. 
By  his  Attorney,  S.  A.  B.  Abbott 

Suffolk,  ss.  Boston,  March  25,  1885. 

Then  personally  appeared  the  above-named 
8.  A.  B.  Abbott,  and  made  oath  that  the  facts 
set  forth  in  the  foregoing  petition,  and  all  the 
allegations  therein  subscribed  by  him,  are  true, 
to  the  best  of  my  knowledge  and  belief. 
Before  me, 

Jabez  A.  Sawyer, 
Justice  of  the  Peace. 

[AJ 

Superior  Court. 
Suffolk,  ss.  January  Term,  1885. 

Chas.  Alexander  et  al.  v.  Maximilian  Kaiser. 

Defendant's  Bill  of  Exceptions. 
This  was  an  action  of  contract.   The  dec- 
laration and  answer  are  referred  to  and  made 
part  of  this  bill  of  exceptions.   The  declara- 
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tion  consists  of  a  single  count  upon  an  account 
annexed.  All  but  three  of  the  items  in  the  ac- 
count annexed  are  for  goods  sold  and  delivered 
by  the  plaintiffs  to  the  defendant.  The  three 
last  items  are  as  follows: 

"Frost  note  $84.55; protest,  $1.81  -$  85.86 
Judgment  on  Howard  A.  Tucker,  -  560.00 
Interest    12.21" 

Defendant  contended  that,  if  the  goods  de- 
scribed in  the  declaration  were  sold  by  the 
plaintiffs,  they  were  not  sold  to  him,  the  de- 
fendant Among  other  evidence  tending  to 
prove  that  these  goods  were  sold  and  delivered 
to  the  defendant,  the  plaintiffs  offered  their 
books  of  original  entry,  supported  by  the  sup- 
pletory  oath  of  the  clerk  who  made  the  en- 
tries. The  defendant  objected  to  the  admission 
of  the  entries  in  these  books  for  the  purpose  of 
showing  that  credit  was  given  to  the  defendant 
for  the  goods  in  question ;  but  the  presiding  jus- 
tice admitted  the  books  for  this  purpose,  as  well 
as  for  the  purpose  of  showing  a  delivery  of  the 
goods;  and  to  this  ruling  the  defendant  ex- 
cepted. Before  the  plaintiffs  began  to  put  in 
their  case,  the  defendant  notified  them  and  the 
court  that  he  should  object  to  the  admission  of 
any  evidence  in  support  .of  the  three  items  be- 
fore set  forth,  on  the  ground  that  nothing  was 
recoverable  upon  them  under  the  pleadings. 
To  prove  the  item,"  Judgment  on  Howard  A. 
Tucker,"  the  plaintiffs  offered  evidence  tend- 
ing to  prove  that  they  made  an  agreement 
with  the  defendant  to  sue  one  Tucker,  upon  a 
claim  that  the  defendant  had  against  Tucker, 
if  the  plaintiff  would  pay  the  expenses  of  the 
suit;  that  they  caused  suit  to  be  brought 
against  Tucker,  and  obtained  judgment  therein 
for  the  benefit  of  the  defendant,  and  that  they 
paid  the  sum  set  forthjin  the  item  for  the  ser- 
vices of  the  attorney  who  conducted  the  suit. 
The  defendant  excepted  to  the  admission  of 
this  evidence.  To  prove  the  item  "Frost 
note,"  etc.,  the  plaintiffs  offered  in  evidence  a 
note  purporting  to  be  made  by  one  Frost,  pay- 
able to  the  order  of  the  defendant,  and  by  him 
indorsed  in  blank,  together  with  evidence 
tending  to  show  that  they  were  holders  of  said 
note.  The  defendant  objected  to  the  admis- 
sion of  this  evidence,  upon  the  ground  that  it 
was  inadmissible  under  the  pleadings;  but  the 
presiding  justice  admitted  it,  and  the  defend- 
ant excepted  to  this  ruling. 

Under  the  item  "  Interest,"  the  plaintiffs 
contended  that  they  could  recover  interest  in 
the  nature  of  damages  for  the  detention  of 
money  due  them,  on  the  account  sued  upon, 
after  demand  made,  before  the  bringing  of  the 
action,  and  offered  evidence,  which  was  ob- 
jected to  by  the  defendant,  but  admitted  by 
the  presiding  justice,  tending  to  prove  a  de- 
mand. To  the  ruling  admitting  this  evidence 
the  defendant  excepted.  The  defendant  con- 
tended that,  under  the  pleading,  no  interest  in 
the  nature  of  damages  could  be  recovered  be- 
fore the  date  of  the  beginning  of  this  suit,  and 
offered  no  evidence  under  this  item.  The  pre- 
siding justice  ruled,  against  the  objection  of 
the  defendant,  that  interest  in  the  nature  of 
damages  was  recoverable  under  the  pleadings, 
for  the  detention  by  the  defendant,  before  the 
bringing  of  this  action  and  after  demand  made, 
of  money  due  by  the  defendant  to  the  plain- 
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tiffs.  To  this  ruling  the  defendant  excepted. 
A  verdict  was  found  for  the  plaintiffs,  and  the 
damages  were  assessed  in  the  sum  of  $9, 1 74. 22. 

The  defendant,  being  aggrieved  by  the  fore- 
going rulings  and  refusals  to  rule,  excepted 
thereto,  and  prays  that  his  exceptions  be  al- 
lowed. By  his  attorney, 

8.  A.  B.  Abbott. 

[B] 

Superior  Court. 
Suffolk,  ss.  January  Term,  1885. 

Chas.  Alexander  et  al.  v.  Maximilian  Kaiser. 
Defendant's  Bill  of  Exceptions. 

This  was  an  action  of  contract.  The  deck- 
ration  and  answer  are  referred  to  and  nude 
part  of  this  bill  of  exceptions.  The  declara- 
tion consists  of  a  single  count  upon  an  account 
annexed.  All  but  three  of  the  items  in  the  ac- 
count annexed  are  for  goods  sold  and  delivered 
by  the  plaintiffs  to  the  defendant.  The  last 
two  items  are  as  follows: 
"Judgment  on  Howard  A.  Tucker,  $560.00 

Interest  12.21" 

Before  the  plaintiffs  began  to  put  in  their 
case,  the  defendant  notified  them  and  the  court 
that  he  should  object  to  the  admission  of  any 
evidence  in  support  of  the  two  items  before 
set  forth,  on  the  ground  that  nothing  was  re- 
coverable upon  them  under  the  pleading*.  To 
prove  the  item  "Judgment  on  Howard  A 
Tucker,"  the  plaintiffs  offered  evidence  tend- 
ing to  prove  that  they  made  an  agreement 
with  the  defendant  to  sue  one  Tucker,  upon  a 
claim  that  the  defendant  had  against  Tucker, 
if  the  plaintiff  would  pay  the  expenses  of  the 
suit;  that  they  caused  suit  to  be  brought 
against  Tucker,  and  obtained  judgment  there- 
in for  the  benefit  of  the  defendant;  and  that 
they  paid  the  sum  set  forth  in  the  item  for  the 
services  of  the  attorney  who  conducted  the 
suit.  The  defendant  excepted  to  the  admis- 
sion of  this  evidence.  There  was  evidence 
tending  to  prove,  and  the  court  found,  that 
the  goods  were  sold  by  the  plaintiffs  to  the  de- 
fendant upon  a  credit  of  sixty  days  from  the 
dates  of  the  respective  sales,  and  that,  at  some 
time  after  the  expiration  of  more  than  sixty 
days  from  the  date  of  the  last  sale,  and  before 
July  1,  1878,  the  plaintiffs  called  the  atten- 
tion of  the  defendant  to  the  account,  and  de- 
manded payment.  The  defendant  asked  the 
court  to  rule  that,  upon  their  evidence,  the 
plaintiffs  were  not  entitled,  upon  the  decla- 
ration, to  receive  interest  except  from  the  date 
of  their  suit.  But  the  court  declined  to  role 
as  requested,  and,  in  assessing  damages,  al- 
lowed the  plaintiffs  the  sum  of  $456  for  inter- 
est from  July  1,  1878,  to  the  date  of  the  salt. 
To  the  refusal  to  rule  as  requested,  and  to  the 
allowance  of  said  sum  ana  interest,  the  de- 
fendant excepted.  The  plaintiffs,  in  the  clos- 
ing argument  of  their  counsel,  claimed  intereat 
only  for  the  time  when  payment  was  demand- 
ed of  the  defendant;  and  the  only  ground  for 
the  recovery  of  interest  prior  to  the  date  of  the 
suit,  which  was  discussed  by  counsel  on  either 
side,  was  that  payment  was  demanded  aa  be- 
fore stated,  and  refused  by  the  defendant 
The  court  found  for  the  plaintiffs,  and  ordered 
damages  in  the  sum  of  $2,174.22. 

The  defendant,,  being  aggrieved  by  the  fore 
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going  rulings  and  refusals  to  rule,  excepted 
thereto,  and  prays  that  his  exceptions  be  al- 
lowed. "    By  his  Attorney, 

8.  A.  B.  Abbott. 

Exceptions  allowed. 

Caleb  Blodgett, 

Judge  Superior  Court. 

The  court  thereupon  appointed  Lewis  S. 
Dabney,  Esq.,  commissioner,  to  hear  the  par- 
ties, settle  the  truth  of  the  exceptions,  and  re- 
port thereon  to  the  court;  and  thereafter  the 
commissioner  presented  the  following  report: 

I,  the  undersigned,  commissioner  appointed 
by  the  foregoing  orders,  having  met  the  parties, 
and  heard  their  evidence  and  the  arguments  of 
their  counsel,  respectfully  report: 

I  find  that  the  bill  of  exceptions,  whereof  a 
copy  marked  "A"  is  annexed  to  the  petition, 
as  originally  alleged  and  filed  by  the  petitioner, 
is  true. 

I  further  report  that,  in  reaching  this  con- 
clusion as  to  the  exception  relating  to  the  al- 
lowance of  interest,  I  have  regarded  as  affirma- 
tive evidence,  supporting  in  all  material  re- 
spects the  truth  of  said  exception,  as  alleged 
in  said  bill  of  exceptions  "  A,"  the  statement 
of  the  same  exception,  as  amended  by  the 
judge  who  heard  the  case,  which  appears  in 
the  bill  of  exceptions,  whereof  a  copy  marked 
"B"  is  annexed  to  said  petition,  excepting  only 
as  to  the  allegations  contained  in  said  bill  "A, ' 
that  the  petitioner  objected  to  the  evidence  of- 
fered by  the  plaintiffs  to  prove  a  demand  made 
prior  to  the  beginningof  the  suit,  and  except- 
ed to  its  admission.  These  allegations  do  not 
appear  in  said  amended  bill  'B,  but  I,  never- 
theless, find  them,  on  the  evidence,  to  be  true. 

Lewis  8.  Dabney, 

Commissioner. 

i 

Mr.  8.  A.  B.  Abbott,  for  petitioner. 
Messrs.  Sohier  A  Welch,  for  respondents. 

Morton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Upon  examining  the  papers  it  appears  that 
the  only  material  respect  in  which  the  bill 
found  by  the  commissioner  differs  from  the 
bill  as  allowed  by  the  judge  is  as  to  the  ex- 
ception found  to  have  been  taken  in  regard  to 
the  Frost  note  for  $85.86,  and  as  to  the  excep- 
tion as  to  all  the  items,  except  the  three  here- 
after mentioned,  to  the  admission  of  the  origi- 
nal books  of  entries  supported  by  the  supple- 
tory  oath  of  the  clerk.  In  other  respects  the 
two  bills  are  in  legal  effect  the  same. 

As  to  the  item  "Judgment  on  Howard  A. 
Tucker,"  the  two  bills  are  identical,  even  in 
words.  As  to  the  item  of  "Interest,"  the  bill  al- 
lowed by  the  judge  fully  reserves  to  the  de- 
fendant the  question  whether  this  could  be 
recovered  under  the  pleadings.  This  is  the 
same  question  involved  in  the  exception  to  the 
admission  of  evidence  of  a  demand.  The  lat- 
ter exception  is  therefore  immaterial. 

A  petition  to  prove  exceptions  is  exclusively 
within  the  jurisdiction  of  the  full  court.  For 
convenience,  a  commissioner  is  appointed  to 
aid  the  court  in  this  duty;  but  a  party  has  the 
right  to  have  the  full  court  revise  the  findings 
of  the  commissioner,  if  he  takes  proper  steps 
to  have  the  evidence  taken  reported  to  the  full 
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court,  if  there  is  a  conflict  of  testimony.  Ela 
v.  Cockshott,  119  Mass.  416.  Whether  the  re- 
spondents might  not  be  deemed  to  have  waived 
this  right  by  failing  to  ask  the  commissioner  to 
report  the  evidence,  we  do  not  discuss.  There 
is  no  rule  of  court  on  the  subject,  and,  as  matter 
of  discretion,  we  think  it  is  just  that  they  should 
have  the  evidence  reported,  if  the  commis- 
sioner is  able  to  report  it.  If  the  commission- 
er is  not  now  able  to  do  so,  upon  its  so  appear- 
ing, we  will  consider  what  are  the  rights  of 
the  parties,  and  what  ought  to  be  the  discretion 
of  the  court. 

But  no  sufficient  reason  is  shown  for  re- 
opening the  case  before  the  commissioner  for 
any  other  purpose;  and  there  is  no  occasion 
for  reporting  the  evidence  upon  immaterial 
points,  or  upon  points  in  which  the  commis- 
sioner agrees  with  the  judge  of  the  superior 
court. 

As  to  the  verification  of  the  petition,  it  is  in- 
formal, and  would  be  held  insufficient  if 
brought  to  the  attention  of  the  court  in  due 
season  (see  Hadley  v.  Watson,  148  Mass.  27,  8 
New  Eng.  Rep.  867);  but  the  respondents  have 
waived  their  right  to  object  to  it,  and  we  think 
it  would  be  unjust  to  set  aside  the  commission- 
er's report  at  this  late  stage  of  the  case. 

The  petition  may  be  recommitted  to  the 
commissioner  to  report  the  evidence  upon  the 
two  exceptions  found  by  him  and  not  allowed 
by  the  judge;  namely,  that  as  to  the  admission 
of  the  books,  and  that  as  to  the  Frost  note. 
Under  the  'circumstances,  the  commissioner 
ought  to  be  requested  to  make  an  immediate 
report. 

Report  recommitted. 


Margaret  ADDISON 

v. 

NEW  ENGLAND  COMMERCIAL  TRAV- 
ELLERS ASSOCIATION. 

Where,  in  an  application  for  member- 
ship to  the  defendant  association,  the 
following  questions  and  answers  were 
asked  and  given:  "Q.  To  whom  will  you 
have  your  death  loss  paid?  A.  To  my 
heirs.  Q.  State  relationship  to  you,  if 
any,  of  the  person  or  persons  to  whom 
payable?  A.  Wife  or  daughters,"  the 
applicant  then  having  a  wife  and  two 
minor  daughters, — Held,  that  he  in- 
tended that  the  payment  should  be  to 
his  widow,  or,  if  he  left  no  widow,  to 
his  surviving  daughters;  and  there- 
fore,— Held,  that  payment  of  the  death 
loss  should  be  made  to  the  widow. 

(Suffolk  Filed  June  29. 1887.) 

ON  report.  Judgment  for  plaintiff. 
Action  to  determine  the  ownership  of  a 
fund  of  $8,000,  which  the  defendant,  a  chari- 
table association,  admits  to  be  payable  as  a 
death  loss.  The  fund  is  claimed  by  the  widow 
of  the  deceased  member,  as  widow,  and  also  as 
administratrix,  and  also  by  the  representative  of 
his  daughter.  At  the  hearing  in  the  superior 
court,  before  Barker,  J.,  the  following  facts 
appeared: 
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James  Addison  became  a  member  of  defend- 
ant association  on  November  7,  1878,  and  con- 
tinued so,  in  good  standing,  until  his  death,  on 
April  9,  1885,  of  which  death  suitable  and  due 
proof  was  given.  The  said  Margaret  Addison 
was  married  to  him  on  January  25,  1857,  and 
lived  with  him  until  his  death. 

The  following  questions  were  asked  of  said 
James  AddisOn  in  his  original  application: 
Q.  To  whom  will  you  have  your  death  loss 
paid?  A.  Tomyheirs.  Q.  State  relationship 
to  you,  if  any,  of  the  person  or  persons  to 
whom  payable.   A.  Wife  or  daughters. 

No  other  designation  of  beneficiaries  appears 
than  those  above  mentioned. 

At  that  time  he  had  two  daughters,  Elizabeth 
C,  aged  sixteen  years,  and  Mary  E.,  aged 
twenty  years,  living  with  and  dependent  upon 
him.  In  1883  Elizabeth  died,  never  having 
married.  Mary  E.  married  Wm.  L.  Pratt  in 
1880,  and  died  July  81,  1885.  Prom  the  time 
of  her  marriage  until  her  death  Mary  E.  was 
supported  by  ner  husband. 

Said  Margaret  Addison  was  dependent  upon 
said  James  at  the  time  he  became  a  member  of 
the  association,  and  until  his  death.  He  left 
no  property.  Said  Margaret  was  appointed 
administratrix  of  said  James  September  26, 
1888. 

Under  exceptions  by  Margaret  Addison,  the 
court  admitted,  on  offer  by  James  McDonald, 
administrator  of  Mary  E.  Pratt,  deceased,  the 
certificate  of  membership  to  said  James  Addi- 
son, and  also  the  stub  from  the  corporation 
book,  for  the  purpose  of  showing  that  the  only 
designation  made  on  both  were  the  words  "his 
heirs." 

The  said  Margaret  Addison  asked  the 
court  to  rule  upon  said  facts:  (1)  that  she 
was  entitled  to  all  of  said  money;  (2)  that  said 
designation,  on  said  application  of  "  wife 
or  daughters,"  was  the  designation  by  which 
the  court  should  be  guided  in  this  question; 
and  that  it  was  the  only  proper  designation  of 
a  person  or  persons  which  the  deceased  had 
made;  and  (8)  that  she  was  entitled  to  it  be- 
cause she  was  a  dependent  of  said  deceased  at 
the  time  of  his  death,  and  said  Mrs.  Pratt  was 
not  dependent  upon  him  at  that  time;  and  (4) 
that  the  meaning  and  proper  construction  of 
the  designation  "wife  or  daughters"  was  that 
it  was  to  be  given  to  her  if  living;  if  not,  then 
to  the  daughters;  and  (5)  that  if  she  was  not 
entitled  to  it  as  his  widow,  she  is  entitled  to  it 
as  administratrix;  but  the  court  refused  so  to 
rule,  and  the  said  Margaret  Addison  excepted 
thereto. 

The  said  James  McDonald,  administrator, 
asked  the  court  to  find  and  rule:  (1)  that  he 
was  entitled  to  the  whole  of  said  fund,  as  his 
intestate  was  the  only  heir  of  James  Addison; 
(8)  that  according  to  the  constitution  of  the  as- 
sociation, art.  11,  §  2,  the  fund  was  payable 
*'  to  the  person  or  persons  previously  designat- 
ed by  the  deceased  upon  his  application  for 
membership,  upon  the  books  of  the  association, 
and  upon  his  certificate  of  membership,"  and 
that  no  persons  except  "his  heirs"  were  so  des- 
ignated; (8)  that,  at  the  date  of  the  death  of 
said  James  Addison,  said  Mary  E.  Pratt  was 
entitled  to  take  as  "a  relative, ,T  though  not  a 
dependent,  if  the  relation  of  the  person  desig- 
nated to  the  deceased  at  the  time  of  his  death 
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was  material;  (4)  that  if  the  said  James  Mc- 
Donald be  not  entitled  to  the  whole  of  Mid 
fund,  then  he  is  entitled  to  take  two  thirds 
thereof  as  the  share  of  his  intestate  as  heir  of 
said  Addison,  or  under  the  Statute  of  Distri 
button. 

These  requests  were  refused  so  far  as  they 
are  inconsistent  with  the  rulings  and  finding* 
hereinafter  stated;  and  the  claimant,  McDon- 
ald, duly  excepted. 

The  court  found,  upon  said  facts  and  papers, 
that  the  meaning  and  intent  of  the  said  James 
Addison  in  the  designation  was  that  the  said 
wife  and  two  daughters  were  to  receive  the 
death  loss;  and,  one  of  the  daughters  having 
deceased  during  his  life,  the  said  widow  and 
surviving  daughter  should  take  said  fund  in 
equal  shares,  and  so  adjudged  and  decreed  said 
fund  to  be  paid,  to  wit:  the  sum  of  $1,500  to 
said  Margaret  Addison,  and  the  sum  of  $1,900 
to  James  McDonald,  as  administrator  of  Mary 
E.  Pratt;  to  which  order  and  decree  each  of  the 
said  parties  excepted,  and  requested  the  court 
to  report  the  facts  and  findings;  and,  at  the 
request  of  both  parties,  facts  and  findings  are 
reported  to  the  supreme  judicial  court  for  its 
determination  of  the  cause. 

Mr.  J.  B.  Richardson,  for  plaintiff,  Mar 
garet  Addison: 

Acts  1882,  chap.  195,  cannot  affect  the  con- 
tract made  in  1878. 

Am.  Legion  of  Honor  v.  Perry,  140  Mass.  580, 
592,  1  New  Eng.  Rep.  715. 

It  was  not  within  the  scheme  of  the 
tion  to  make  provision  for  the  benefit  of 
tales,  or  of  heirs, — which  is  the  same  thing. 

Elsey  v.  Odd  Fellow*  Mut.  R.  Asso.  142  " 
224,  2  New  Eng.  Rep.  667;  Briggs  t.  Earl,  I 
Mass.  478. 

"My  heirs"  was  not  a  legal  or  proper  detig| 

nation  of  a  beneficiary. 

Elsey  v.  Odd  Feilmct  Mut.  R.  Asso.  supraM 
Kentucky  Masonic  Mut.  L.  Ins.  Oo.  v.  Jftflsr, 
18  Bush,  489.  1 

The  act  of  the  secretary  in  writing  "heir** 
upon  the  certificate  and  stub,  under  theira 
sion  that  "heirs"  was  the  same  as  "wife 
daughters,"  cannot  exclude  Mrs.  Addison. 

Sweet  v.  Button,  109  Mass.  589;  Laterw  tfl 
Egan,  148  Mass.  889,  8  New  Eng.  Rep.  4». 

The  question  of  dependency  is  an  importstt^ 
one. 

Briggs  v.  Earl,  189  Mass.  478. 

Mrs.  Addison  is  the  only  one  now  left  wl 
it  can  be  claimed  was  a  beneficiary. 

Ballou  v.  GiU,  50  Wis.  614. 

There  is  no  authority  for  reading  "and* 
"or"  in  this  designation;  the  context  doe* 
require  it.   The  word  "heirs'*  does  not 
the  money  to  be  given  to  two  or  more  _ 
"wife  or  daughters"  does  not  mean  both, 
this  point  it  is  like — 

Whiteherv.  Penley,  9  Beav.  477;  Greek 
De  Vandee,  9  Ves.  Jr.  197;  Turner 
Ves.  Jr.  557;  Montagu  v.  NueeUa,  1  Rom. 

Mr.  George  Fred.  Williams,  for  " 
McDonald,  administrator  of  Mary  K. 

The  construction  of  the  designation 
heirs"  should  not  be  affected  by  the 
quent  answer;  the  construction  must  bo 
contract  Into  which  the  association 
which  was  to  pay  to  "my  heirs.'' 

Elsey  v.  Odd  mam  Mut.  R.  Am.  141 
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224,  2  New  Eng.  Rep.  667;  Barton  v.  Provident 
Mut.  R.  Asso.  68  N.  H.  585.  587;  Common- 
width  v.  Wetherbee,  105  Mass.  149;  Bauer  v. 
Samson  Lodge  Knights  of  Pythias,  102  Ind.  262. 

The  word  "or"  is  often  construed  to  mean 
"and,"  to  carry  the  intention  into  effect. 

Fairfield  v.  Morgan,  2  B.  &  P.  N.  R.  88; 
-%A<  v.  Day,  16  East,  67;  Arnold  v.  Buffum, 
2  Mass.  208;  -Bay  v.  Enstin,  2  Mass.  554 ;  White 
v.  Crawford,  10  Mass.  183;  Carpenter  v.  Heard, 
14  Pick.  449,  458;  Litchfield  v.  Cudworth,  15 
Pick.  24,  27;  furfcw  v.  ParAar,  5  Met.  184. 137; 
j?u»<  v.  £unt,  11  Met.  88,  98. 

The  certificate  of  a  benefit  association  is,  in 
legal  contemplation,  a  policy  of  insurance,  and 
governed  by  the  same  rules  of  law. 

Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106 
Ind.  593,  4  West.  Rep.  712;  Bailey  y.  Mut.  Ben- 

tAsso.  15  Ins.  L.  J.  798;  Dolan  v.  Court 
d  Samaritan,  No.  6910,  128  Mass.  488. 
This  case  is  within  the  distinction  made  in 
men*  v.  Fabens,  141  Mass.  895,  899,  2  New 
Eng.  Rep.  880,  between  gifts  to  heirs  by  way  of 
substitution  or  succession,  and  gifts  to  heirs  as 

Greons  designated  to  take  in  their  own  right 
such  cases  the  courts  have  usually  held  that 
tne  word  "heirs"  must  receive  the  meaning 
which  it  bears  at  common  law,  as  the  persons 
entitled  to  succeed  to  real  estate  in  case  of  in- 
testacy. 

Nor  does  the  recent  case  of  Lavery  v.  Egan, 
143  Mass.  389,  3  New  Eng.  Rep.  489,  seem  to 
conflict  with  this  rule. 

W.  Allen,/.,  delivered  the  opinion  of  the 
court: 

The  only  designation  which  the  deceased  at- 
tempted to  make  was  in  answers  to  the  printed 
questions  in  his  application  for  membership. 
The  persons  whom  he  could  designate  were 
limited  by  the  statute  (8tat.  1877,  chap.  204), 
and  by  the  charter  or  certificate  of  incorpora- 
tion, to  his  widow,  his  orphan  children,  and 
other  persons  dependent  upon  him.  The  by- 
laws of  the  corporation  provided  that,  if  he 
made  no  designation,  the  amount  should  be 
paid  to  his  widow,  or,  if  he  left  no  widow,  to  a 
guardian  or  trustee  of  his  minor  children.  At 
the  time  of  making  his  application,  in  1878,  he 
had  a  wife  and  two  minor  children, — daugh- 
ters. In  answer  to  the  question,  "To  whom 
will  you  have  your  death  loss  paid?"  he  an- 
swered, "To  my  heirs."  Had  this  been  all,  his 
meaning  might  have  been  doubtful.  It  could 
not  have  been  presumed  that  he  intended  to 
include  heirs  who  could  not  lawfully  be  desig- 
nated, or  that  he  intended  to  exclude  his 
widow;  and  it  might  be  presumed  that  he  had 
in  mind  only  his  wife  and  children,  and  in- 
tended to  designate  them.  But  it  might  have 
been  doubtful  whether  he  intended  to  desig- 
nate them  to  take  as  distributees,  under  the 
Statute  of  Distributions,  or  as  beneficiaries 
under  the  charter  and  by-laws  of  the  cor- 

S ration.  The  word  "heirs,"  used  to  des- 
„  late  such  beneficiaries,  excluding  one  class, 
—mere  dependents, — and  including  the  other 
two, — widow  and  orphan  children, — applies  as 
naturally  to  the  classes  as  to  the  individuals 
comprising  them,  and  indicates  the  widow  and 
orphan  children  quite  as  plainly  as  it  indicates 
the  widow  and  surviving  daughters. 

But  we  think  that  the  answer  to  the  next 
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question  leaves  no  doubt  as  to  the  meaning. 
The  question  was,  '  'State  the  relationship  of 
any  of  the  persons  to  whom  payable,"  and  the 
answer  is,  "Wife  or  daughters."  The  answer 
involved  a  more  particular  description  of  the 
beneficiaries  intended  to  be  designated  than  was 
contained  in  the  former  answer;  and,  in  thus 
designating  them,  the^applicant  separates  the 
two  classes  which  he  included  in  the  general 
word  "heirs,"  and  says  in  substance:  "The 
person  or  persons  to  whom  it  is  payable  are 
my  wife  or  my  daughters."  The  answer  is 
short  and  concise,  but  the  meaning  is  suffi- 
ciently plain  that  he  intended  that  the  pay- 
ment should  be  to  his  widow,  or,  if  he  left  no 
widow,  to  his  surviving  daughters.  This  is 
the  natural  meaning  of  the  language,  and  it  is 
what  would  be  expected.  If  his  wife  should 
survive  him  she  would  have  the  care  and  nur- 
ture of  their  minor  children;  and  she,  and  not 
they,  would  be  the  person  to  whom  pay- 
ment was  intended  to  be  made  by  the  statute 
and  by  the  charter  and  by-laws  of  the  corpora- 
tion; and  the  payment  to  her  would  be  for 
their  use  as  well  as  for  her.  The  intention  that 
the  money  should  be  divided  between  the 
widow  and  surviving  children  is  not  in  ac- 
cordance with  the  purpose  of  the  association, 
or  the  probable  object  of  the  applicant,  and  is 
not  shown  by  the  language  of  the  designation. 
See  Hall  v.  Hall,  140  Mass.  267,  1  New  Eng. 
Rep.  238.  If  there  was  any  designation,  it  was 
to  the  widow,  or,  if  there  should  be  no  widow, 
to  the  surviving  daughters.  If  there  was  no 
valid  designation,  the  widow  is  entitled  to  the 
money.  It  is  therefore  unnecessary  to  consider 
the  several  objections  presented  to  the  suffi- 
ciency or  validity  of  the  designation.  In  any 
aspect  of  the  case,  the  money  is  to  be  paid  to 
the  widow. 
Order  accordingly. 


Mary  T.  AMMIDOWN.  Admx., 
v. 

Joseph  KINSEY. 

1.  A  bill  in  equity,  brought  by  tbe  admin- 
istratrix de  bonis  non  with  the  will  an- 
nexed, against  a  former  executor,  al- 
leging that  defendant,  as  executor, 
sold  real  estate  under  a  power  in  the 
will,  and  misappropriated  the  proceeds, 
and  refuses  to  account  for  them,  can- 
not be  maintained. 

2.  An  executor's  account  of  an  estate  in 
process  of  settlement  in  the  probate 
court  can  be  rendered  only  in  that 
court,  and  this  court  has  jurisdiction 
of  it  only  as  the  supreme  court  of  pro- 
bate on  appeal. 

(Suffolk  Filed  June  89.  1887.) 

APPEAL  by  plaintiff  from  the  decree  of  a 
single  justice  of  the  Supreme  Judicial 
Court  (Gardner,  J.),  sustaining  a  demurrer  to 
a  bill  in  equity.   Bill  dismissed. 
The  following  is  a  copy  of  the  bill: 

To  the  Honorable  the  Justices  of  the  Supreme 
Judicial  Court,  sitting  in  Equity,  in  and  for 
the  County  of  Suffolk: 
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Mary  T.  Ammidown  complains  and  shows: 

1.  That  in  June,  1869,  Henry  C.  Ammi- 
down, late  of  Southbridge  in  the  county  of 
Worcester,  died  testate,  and  on  the  10th  day  of 
September,  1869,  Joseph  Kinsey,  the  respon- 
dent, was  duly  appointed  his  sole  executor,  and 
so  continued  until  the  6th  day  of  April  last,  at 
which  time  he  resigned,  and  the  complainant 
was  duly  appointed  and  still  is  administratrix, 
c.  t.  a.,  d.  b.  n.  of  said  estate;  that  among  the 
provisions  of  the  will  of  said  Henry  C.  Ammi- 
down is  the  following,  viz. :  "I  also  *  *  * 
authorize  them  (his  executors)  to  sell  any  or  all 
my  estate,  real  or  personal,  without  leave  of 
court,  as  they  may  think  best  for  convenience 
or  economy  in  settling  and  arranging  my  said 
estate;  but  in  case  they  sell  real  estate  my  wife 
shall  be  entitled  only  to  the  income  from  a 
proper  investment  of  the  proceeds  of  said  real 
estate  or  her  share  of  it,  the  same  as  she  would 
have  been  if  it  had  remained  In  real  estate. 
And  my  executors  shall  make  the  said  proper 
investment  of  proceeds  of  real  estate;"  as  will 
more  fully  appear  by  reference  to  the  copy  an- 
nexed, marked  "A."  That,  under  claim  of 
said  authority,  said  Einsey,  during  bis  said  in- 
cumbency, at  various  times,  sold  the  so-called 
homestead  lot  of  land,  for  $6,000;  the  Hibbard 
lot,  for  $3,866;  and  the  Columbian  lot  in  two 
parcels,  one  for  $860  and  one  for  $400, — all  be- 
ing of  the  said  estate. 

2.  That  the  said  several  sales  were  not  made 
for  the  payment  of  debts  or  legacies,  nor  best 
for  the  convenience  or  economy  in  settling  and 
arranging  said  estate,  nor  so  considered  by  said 
Kinsey;  that  the  proceeds  of  said  sales  were 
not  properly  invested  according  to  the  terms  of 
the  will,  nor  according  to  law;  but  the  same, 
or  a  large  portion  thereof,  were  improperly  in- 
vested, ana  were  converted  and  appropriated 
by  said  Kinsey  to  his  own  use,  and  were  ap- 
plied to  the  benefit  of  the  corporation  of  Post 

6  Co.,  of  said  Cincinnati,  and  to  other  uses  to 
your  complainant  unknown;  that  said  Einsey 
has  derived  large  profits  from  said  proceeds, 
and  that  the  accounts  of  said  Post  &  Co.  and 
of  said  Kinsey  will  show  such  appropriation; 
but  said  Kinsey  refuses  to  show  the  same  or 
either  of  them,  though  able  so  to  do,  and  re- 
fuses to  render  a  just  and  true  account  of  said 
proceeds,  or  to  pay  and  deliver  them  to  com- 
plainant; and  your  complainant,  without  the 
aid  of  this  honorable  court,  is  unable  to  dis- 
cover and  obtain  said  proceeds  and  profits,  and 
is  remediless  in  the  premises. 

By  her  attorney, 

Henry  H.  Buck. 

Messrs.  Henry  H.  Buck  and  F.  P.  Gould- 
intr,  for  plaintiff: 
The  bill  sets  forth  a  proper  case  in  equity. 
Pub.  Stat.  chap.  151,  8  4;  Buttrick  v.  King, 

7  Met.  20;  Varnum  v.  Meserve,  8  Allen,  158; 
Rogers  v.  DanieU,  8  Allen,  848;  Rich  v.  Rich, 
113  Mass.  197;  Johnson  v.  Johnson,  120  Mass. 
465,  467;  SeweUl  v.  Patch,  182  Mass.  826. 

Equity  is  the  most  appropriate  remedy. 

Story,  Eq.  Jur.  §  584;  First  Cong.  Soc.  v. 
Trustees,  23  Pick.  148.  153;  Burlingame  v. 
Hobbs,  12  Gray,  867,  871;  Sigourney  v.  Weth- 
ereU,  6  Met.  558,  559. 

An  executor  investing  the  trust  funds  in 
trade  or  speculation  must  account  for  and  pay 
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over  all  profits;  and  he  is  bound  to  produce  the 
books  of  account,  even  though  they  contain 
his  private  accounts,  or  the  accounts  of  the 
company  in  which  the  funds  are  invested. 

Perry,  Tr.  S§  454,  821;  Wms.  Exra.  1964, 
and  cases  cited. 

No  action  would  lie  on  the  defendant's  bond. 

White  v.  Ditson,  140  Mass.  851,  1  New  Eng. 
Rep.  485. 

The  court  will  be  astute  to  enforce  the  per- 
formance of  the  trust  by  one  who  has  his  ap- 
pointment under  Massachusetts  law. 

Sigourney  v.  WethereU,  6  Met  559;  Chats  v. 
Chase,  2  Allen,  101;  Fetch  v.  Hooper,  119  Mas. 
52;  Jenkins  v.  Lester,  131  Mass.  857. 

Under  a  prayer  for  general  relief  in  a  suit  in 
equity,  any  relief  in  addition  to  that  specifical- 
ly prayed  for  may  be  granted,  which  the  na- 
ture of  the  case  requires. 

Franklin  v.  Greene,  2  Allen,  519;  MBer  v. 
Lord,  11  Pick.  11;  Story.  Eq.  PI.  6  41,  note  2; 
Dan.  Ch.  Pr.  878. 

Mr.  J.  M.  Cochran,  for  defendant: 

This  bill,  as  a  bill  for  discovery,  is  fatalrr 
defective  in  that  it  does  not  aver  that  any  suit 
at  law  has  been  brought,  or  is  intended  to  be 
brought,  to  the  support  or  defense  of  which  the 
discovery  which  is  sought  is  material. 

Pease  v.  Pease,  8  Met.  898;  Haslans  t.  Burr, 
106  Mass.  48;  Mitchell  v.  Green,  10  Met  106; 
Coop.  Eq.  PI.  58;  Moody  v.  Gay,  15  Gray,  457. 

Treating  it  as  a  bill  for  relief  as  well  as  dis- 
covery, it  is  bad  because  no  relief  is  prayed 
for  in  the  bill. 

Fiske  v.  Slack,  21  Pick.  861;  Story.  Eq.  PL 
818.  819. 

If  discovery  can  be  had  by  interrogatories 
under  the  statute,  the  bill  will  be  dismissed. 

Ahrend  v.  Odiorne,  118  Mass.  269;  Ptol  t. 
Lloyd,  5  Met.  525;  Ward  v.  Peck,  114  Masa. 
121. 

Until  the  executor  sets  apart  a  specific  sun 
to  be  held  by  him  as  trustee,  he  is  responsible 
as  executor  for  the  same,  and  must  account 
therefor  as  executor,  and  his  sureties  are  liable 
therefor. 

Miller  v.  Congdon,  14  Gray,  114;  Prior  v.JW- 
bot,  10  Cush.  1. 

A  bill  is  demurrable,  not  only  if  it  shows  that 
plaintiff  has  a  remedy  at  law  equally  sufflckit 
and  available,  but  also  if  he  fails  to  show  that 
he  is  without  remedy. 

Jones  v.  NewhaU,  115  Mass.  247,  and  cases 
cited;  Suter  v.  Matthews.  115  Mass.  255;  IB 
Mass.  287;  184  Mass.  598. 

If  a  bill  seeks  either  general  or  special  relief, 
and  also  a  discovery,  if  the  plaintiff  shows  no 
title  to  the  relief  sought,  a  demurrer  lies  to  the 
whole  bill. 

Emery  v.  BidteeU,  140  Mass.  271, 1  New  Eng. 
Rep.  231;  Ahrend  v.  Odiorne.  118  Mass.  261; 
Walker  v.  Brooks,  125  Mass.  248;  Pool  v.Lkfi. 
5  Met  525. 

This  bill  shows  no  case  for  an  account  or  re- 
lief that  cannot  be  obtained  at  law. 

Walker  v.  Brooks,  supra;  Badger  v.  McS+ 
mora,  128  Mass.  117. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  bill  is  exceedingly  meagre.  It  is  browkl 
by  the  administratrix  de  bonis  non  with  the 
will  annexed,  of  Henry  C.  Ammidown,  i 
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the  former  executor.  The  substantial  allega- 
tions are  that  the  defendant  as  executor  sold 
real  estate  under  a  power  in  the  will,  and  mis- 
appropriated the  proceeds,  and  refuses  to  ac- 
count for  them.  The  bill  contains  no  prayer, 
and  it  is  not  sworn  to.  It  is  not  a  bill  for  dis- 
covery, and  apparently  was  framed  as  a  bill 
for  an  account  of  the  proceeds  of  the  sale  and 
of  the  profits  received  by  the  defendant  from 
their  use, and  must  be  sustained  as  such,  if  at  all. 

If  the  proceeds  did  not  belong  to  the  estate 
of  the  testator,  the  plaintiff,  as  administratrix 
of  that  estate,  cannot  require  an  account  of 
them ;  if  they  belonged  to  the  estate,  the  defend- 
ant was  and  is  bound  to  account  for  them  as 
executor.  The  statute  requires  that  an  execu- 
tor's account  of  an  estate  in  process  of  settle- 
ment in  the  probate  court  shall  be  rendered 
only  in  that  court,  and  this  court  has  jurisdic- 
tion of  it  only  as  the  supreme  court  of  probate 
on  appeal.  Pub.  Stat.  chap.  144,  156;  Wilton 
v.  Leuhman,  12  Met.  816:  Sever  v.  Russell,  4 
Cush.  518;  Southwick  v.  MorreU,  121  Mass.  520; 
Blake  v.  Pegram,  101  Mass.  592,  597;  Parker  v. 
Parker,  118  Mass.  110.  118. 

Defendant  was  appointed  executor  before 
8tat.  1880,  chap.  152  (Pub.  Stat.  chap.  129, 
§5),  was  enacted,  and  while  Gen.  Stat.  chap. 
98,  §  2,  was  in  force,  by  which  the  condition 
of  the  general  bond  of  an  executor  was  to  ac- 
count for  the  proceeds  of  real  estate  sold  for 
the  payment  of  debts.  It  is  argued  that  the 
defendant  would  not  be  liable  upon  such  a 
bond  for  the  proceeds  of  the  real  estate  sold  by 
him  under  the  power  in  the  will;  and  that,  as 
the  plaintiff  has  no  remedy  upon  the  probate 
bond,  she  should  be  allowed  to  maintain  a  suit 
without  accounting  in  the  probate  court.  There 
is  no  allegation  in  the  bill  in  regard  to  a  bond, 
or  to  the  manner  of  the  sale,  except  that  it  was 
made  by  the  defendant  under  claim  of  the  au- 
thority given  by  the  will.  It  is  consistent  with 
this,  that  he  may  have  applied  to  the  probate 
court  and  given  a  special  bond  provided  for  by 
Gen.  Stat.  chap.  102,  §  6.  But  if  it  sufficient- 
ly appears  that  the  sale  was  without  an  order 
of  court,  and  that  only  the  general  bond  was 
given,  the  proceeds  would  be  goods  and  estate 
of  the  testator  in  the  hands  of  the  executor, 
for  which  he  would  be  bound  to  account  as 
such.  Minot  t.Noroross,  148  Mass.  826,  8  New 
Eng.  Rep.  488.  It  may  be  that,  after  the  lia- 
bility of  the  defendant  Is  ascertained  and  fixed 
by  an  accounting  in  the  probate  court,  an  ac- 
tion will  lie  by  the  plaintiff  against  the  de- 
fendant to  recover  it.  Buttrick  v.  King,  7  Met. 
20.  But  this  bill  is  for  an  account  by  an  ex- 
ecutor, and  contains  no  allegations  which  show 
that  this  court  has  jurisdiction  of  the  matter. 

Bill  dismissed. 


James  P.  HAMILTON  et  al. 

m.  j.  Mclaughlin. 

1.  Where  the  only  ground  defendant  has 
for  keeping  property  demanded  is  a 
lien  upon  it,— a  claim  to  hold  it,  and  a 
refusal  to  deliver  it  to  the  owner  on  de- 
mand, under  and  in  assertion  of  a 
right  other  than  that  given  by  the 
lien,  are  evidence  of  a  conversion. 

2  Mass. 


2.  A  refusal  to  deUver  the  property  un- 
less, not  only  the  amount  of  the  lien  upon 
it,  but  also  another  debt,  is  paid,  was  a 
refusal  to  deliver  it  upon  the  payment 
of  the  amount  of  the  lien,  and  rendered 
a  tender  of  it  unnecessary. 

(Suffolk  Filed  July  1, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Tort  for  conversion  of  horse.  Answer, 
general  denial,  and  also  a  lien  claim  for 
board  of  the  horse.  One  Peasley,  offered 
by  plaintiffs,  testified  that  from  November, 
1881,  until  April,  1888,  he  was  superintendent 
of  the  stable,  at  Worcester,  Massachusetts,  of 
the  Worcester  Herdic  Phaeton  Company, 
which  had  given  a  mortgage  on  the  horse  in 
suit  to  plaintiff;  that  the  horse  for  which  this  ' 
suit  was  brought  was  there  when  he  went  there; 
that,  in  the  spring  of  1884,  he  went  to  defend- 
ant's stable  in  Boston  to  identify  the  horse,  and 
did  so;  and  that  defendant  refused  to  give  him 
up  unless  paid  for  the  board  bill,  the  amount 
of  which  witness  did  not  ask.  The  horse  was 
worth  about  $50. 

One  Backall,  plaintiffs' agent,  in  March.  1884, 
to  recover  some  horses  that  plaintiffs  had  a 
mortgage  on,  testified  that  he  learned  where  the 
horse  was  from  one  Strapney,  who  boarded  the 
horse  with  defendant,  and  who  had  hired  the 
horse  previously  from  one  Nutting,  and  who 
at  one  time  represented  the  Worcester  Company 
— but  whether  at  that  time  or  not  witness  did 
not  know.  Some  few  days  afterwards  witness 
got  a  postal  card  from  defendant  informing  him 
that  he  had  a  horse  of  the  company's,  and  the 
amount  of  the  board  due,  and  to  come  for  him. 
In  the  course  of  two  or  three  weeks  witness 
went  there  with  Peasley  to  identify  the  horse, 
and  was  again  refused  possession  until  the 
board  bill  was  paid.  The  amount  of  the  bill 
was  for  the  whole  time  that  remained  unpaid, 
both  before  and  after  notice  to  the  plaintiffs' 
agent  that  the  horse  was  there. 

The  plaintiffs'  counsel  offered  a  mortgage 
from  the  Worcester  Herdic  Phaeton  Company 
to  the  plaintiffs,  dated  April  15.  1882.  The 
subscribing  witness  being  dead,  and  plaintiffs' 
counsel  stating  that  he  personally  knew  his 
signature,  defendant's  counsel  waived  the 
formal  proof  of  the  handwriting  of  the  sub- 
scribing witness,  and  the  mortgage  was  put  in 
evidence.  The  mortgage  was  for  $10,000,  on 
one  hundred  horses  and  other  personal  prop- 
erty, and  contained  the  usual  covenant  that, 
until  default,  the  mortgagor  should  retain  the 
use  and  possession  of  the  mortgaged  property. 
It  was  proved  that  the  condition  of  the  mort- 
gage had  been  broken. 
The  mortgage  concluded  as  follows,  viz.: 

In  witness  whereof,  the  said  Worcester  Her- 
dic Phaeton  Company  has  caused  its  corporate 
seal  to  be  hereto  affixed,  and  these  presents  to 
be  signed  by  Wade  Hampton  Hill,  its  presi- 
dent, this  15th  day  of  April,  1882. 

Worcester  Herdic  Phaeton  Co., 
By  W.  H.  Hill,  President. 
Impression  of  seal  engraved, 
"Worcester  HerdicPhaeton  Co." 
August,  1881. 
In  presence  of  F.  T.  Blackmar. 

The  mortgagor  was  described  in  the  begin- 
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ningof  the  mortgage  as  "The  Worcester  Her- 
die  Phaeton  Company,  a  corporation  duly  es- 
tablished by  law,  and  having  its  place  of  busi- 
ness in  the  city  and  county  of  Worcester,  and 
Commonwealth  of  Massachusetts." 

The  defendant  contended  that  it  was  incum- 
bent upon  the  plaintiffs  to  prove  that  the  Wor- 
cester Herdic  Phaeton  Company  was  a  corpo- 
ration, and  that  the  person  signing  the  mort- 
gage was  duly  authorized  thereto.  The  court 
ruled  that  the  evidence  was  sufficient  to  war- 
rant the  jury  in  so  finding.  The  plaintiffs 
rested  their  case. 

Defendant  testified  that  he  kept  a  boarding 
and  livery  stable  in  Boston,  in  1884.  Strapney 
boarded  the  horse  there  before  that  time,  and 
continued  after  defendant  took  the  place.  In 
April  defendant  learned  that  the  horse  be- 
longed to  the  company,  and  notified  its  at- 
torney to  come  for  him,  and  also  of  the  amount 
of  the  bill  then  due.  The  agent  came  and  re- 
fused to  pay  anything,  and  went  away.  The  en- 
tire amount  of  the  board  bill  was  about  $40, 
and  the  horse  was  worth  about  $40  or  $50. 

The  evidence  was  uncontradicted  that  the 
horse  was  left  in  possession  of  the  mortgagor 
up  to  the  time  of  the  alleged  conversion. 
Upon  plaintiffs'  contention  that  the  horse  was 
taken  to  defendant's  stable  without  plaintiffs' 
knowledge  or  consent,  and  therefore  no  lien 
would  run  against  them,  the  court  instructed 
the  jury  that,  if  the  horse  was  taken  to  defend- 
ant's stable  with  the  express  or  implied  consent 
of  plaintiffs,  they  could  not  recover,  and  in- 
structed the  jury  as  to  what  would  constitute 
implied  consent,  in  terms  not  excepted  to. 

Defendant  contended  that,  even  though  there 
was  no  lien  prior  to  the  notice  to  plaintiffs'  at- 
torney, there  would  be  a  lien  for  the  term  sub- 
sequent to  the  notice;  and  requested  the  fol- 
lowing instructions: 

"1.  That  it  was  incumbent  upon  the  plain- 
tiffs to  prove  that  the  mortgage  was,  at  the 
time  of  bringing  of  this  suit,  or  the  refusal  to  de- 
liver the  horse,  a  valid  existing  mortgage;  and, 
incident  thereto,  that  it  was  their  duty  to  prove 
that  the  Worcester  Herdic  Phaeton  Company 
was  a  corporation  duly  established  by  law,  and 
-that  the  person  signing  the  name  of  said  com- 
pany to  this  mortgage  had  authority,  by  vote  of 
that  corporation,  so  to  do.  A  failure  of  such 
proof  is  fatal  to  the  plaintiffs'  case." 

The  court  gave  the  ruling,  but  also  added: 
"  I  also  instruct  you  that  the  introduction  of 
the  mortgage  in  evidence  is  sufficient  to  allow 
you  to  find  those  facts.  The  signature  and 
seal  appear  to  be  regular  and  proper,  and  are 
sufficient  prima  facie  to  establish  their  claim, 
unless  attacked;"  to  which  the  defendant  ex- 
cepted. 

"2.  If  the  jury  find  that  the  duly  author- 
ized agent  of  the  plaintiffs  was  notified  by  the 
defendant  that  their  horse  was  at  his  stable, 
and  they  saw  fit  to  permit  the  horse  to  remain 
with  the  defendant  for  one  or  two  weeks  after 
such  notice,  the  law  implies  a  promise  to  pay 
for  the  keep  of  the  horse  for  that  period  at 
least,  and  would  entitle  the  defendant  to  a  lien 
for  that  period  against  the  plaintiffs." 

"8.  If,  at  the  time  of  the  demand  upon  the 
defendant,  by  the  plaintiffs,  for  the  horse,  there 
was  any  sum  due  for  board  after  notice  to 
them  that  their  horse  was  in  his  possession,  he 
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has  a  lien  on  the  horse,  and  wasentiti 
hold  the  horse  until  his  claim  was  satisfied.1 

The  second  and  third  requests  for  ralingj 
court  refused  to  give,  and  gare  do  eqtur 
instructions;  and  the  defendant  excepted. 

Messrs.  Collins,  Burke,  A  Grifia,  1 
fendant: 

Plaintiffs  were  duly  notified,  through! 
attorney,  that  their  horse  was  at  bis  stable,  I 
to  call  for  him,  which  plaintiffs  did  not  doj 
til  two  or  three  weeks  had  elapsed, 
such  time  defendant  boarded  the  horse 
the  implied  consent  of  plaintiffs,  and  thel 
attached  thereon  for  the  same.  Plaintifs'  | 
sent  may  be  implied,  it  being  for  the  inti 
of  mortgagees  and  mortgagors  to  present 
security.  / 

126  Mass.  294. 

Mr.  W.  B.  Orcutt,  for  plaintiffs: 

Proof  of  the  execution  of  a  mor 
the  president  of  a  corporation,  in  the  coi- 
tion name,  and  under  the  corporate 
sufficient  prima  fade  evidence  that  it 
duly  authorized  act  of  the  corporation. 

Murphy  v.  Welch,  128  Mass.  488;  Ta" 
Hodson,  7  Taunt.  251;  McQueen  v.  Fbr 
11  Ves.  467;  GriJ/ln  v.  Mason,  8  Can 
Davie  v.  Jenney,  1  Met.  221;  Wi 
F.  Int.  Co.  v.  Frothingham,  122  Mass. 

If  one  having  a  lien  includes  in  this 
another,  to  which  no  lien  attached,  he  to 
waives  or  loses  his  lien. 

Latnbard  v.  Pike,  88  Me.  141 ;  Mketos  t. 
14  111.  75;  Cham  v.  Wettmore,  5  M.  4  " 
McPherson  v.  Neuffer,  11  Rich.  (S.  C.) 

One  obtaining  property  tortious!? 
hold  the  same  by  virtue  of  any  Uen. 

Taylor  v.  Robinson,  2  Moore.  730. 

Notice  alone  is  not  enough  to  charge  | 
tiffs  with  the  board  of  the  horse. 

Sargent  v.  Usher,  55  N.  H.  287; 
Baker,  5  Cash.  187;  Storms  v.  Smith,  1371 
201. 

Statutory  liens  are  strict i  juris. 
Rogers  v.  Currier,  18  Gray,  129, 184 

W.  Allen*  J.,  delivered  the  opinio* | 

court: 

The  only  lien  which  the  defendant  < 
for  keeping  the  horse  after  notice  to 
tiffs  ana  request  to  take  it  away, 
evidence  was  sufficient  to  prove  that 
such  a  lien,  and  whether  the  ii 
in  regard  to  it  were  sound,  we  do  net ' 
necessary  to  consider.    It  Is  Imi 
the  defendant  had  a  lien,  if  he  waived  I 
time  of  the  demand.   A  claim  to  host  1 
session  of  the  property,  and  _ 
liver  it  on  demand,  under  and  in  i 
right  other  than  that  given  by  the ! 
be  evidence  of  a  conversion.    There i 
pute  about  the  facts.    When  the 
notified  the  plaintiffs  that  the  hone ' 
ery  with  him,  he  sent  a  bill  for  the  f 
that  time,  amounting  to  about  $40. 
demand  was  made  by  the  plainttflfl 
few  weeks  later,  the  defendant 
liver  the  horse  unless  the  whole 
board  was  paid.   He  made  no 
tween  what  accrued  before,  and 
after,  the  notice  to  the  plaintiffs, 
the  whole  in  one  sum  and  aa 
he  claimed  distinct  liens  for  < 
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what  accrued  before,  and  what  accrued  after, 
the  notice  to  the  plaintiffs, — it  may  be  that  he 
would  not  thereby  have  waived  a  valid  lien  for 
one  of  the  debts  only,  without  the  refusal  of  a 
tender  of  that  alone;  but  the  demand  for  the 
whole  as  one  debt,  and  the  refusal  to  deliver 
tne  property  unless  the  whole  was  paid,  was  a 
refusal  to  deliver  the  property  upon  the  pay- 
ment of  the  amount  which  had  accrued  after 
the  notice,  or  to  accept  a  tender  of  that;  and 
rendered  a  tender  of  it  unnecessary.  Jones  v. 
Tarleton,  9M.&W.  675;  The  Norway,  B.  &  L. 
404;  Kerford  v.  Mondel,  5  H.  &  N.  081;  Dirk* 
v.  Richard*,  4  M.  &  Q.  574;  Scarfe  v.  Morgan, 
4  M.  &  W.  270. 

The  evidence  of  plaintiffs'  title  was  suffi- 
cient, and  there  was  no  error  in  the  instruc- 
tions in  regard  to  it. 

Exception*  overruled. 


Helen  M.  KEITH 

». 

Charles  H.  McCAFFREY. 

1.  In  a  proceeding  under  a  complaint  in 
bastardy,  where  a  judgment  by  de- 
fault was  entered  within  Tour  days  after 
the  default,— Held,  that  Pub.  Stat, 
chap.  171,  §  1 ,  does  not  apply  to  such 
proceedings,  and  that  the  judgment  was 
not  irregular  because  entered  on  the  day 
of  the  default. 

A  A  court  has  authority  to  vacate  a 
judgment  rendered  by  it,  for  the  reason 
that  it  was  entered  by  fraud  or  by  the 
mistake  of  the  court  or  of  the  party. 

3.  It  is  not  necessary  that  the  mistake 
should  be  of  the  court,  or  in  the  mere 
rendering  or  entering  of  the  judgment. 
A  judgment  regularly  entered  upon 
a  default  suffered  by  mistake  may  be 
said  to  be  rendered  by  mistake,  and  the 
court  may,  in  its  discretion,  vacate  it 
for  that  reason;  especially  when  the  mo- 
tion to  vacate  is  made  at  the  same  term 
as  the  entry  of  the  judgment. 

(Suffolk  Piled  July  1, 1887.) 

ON  defendant's  exceptions.  Sustained. 
Motion  by  defendant  that  judgment  or 
decree  entered  in  a  proceeding  under  a  com- 
plaint in  bastardy  be  vacated  or  stricken  off, 
and  the  case  brought  forward  for  trial,  on  the 
ground  that  decree  had  been  entered  by  mis- 
take. In  the  proceeding,  defendant  had  duly 
appeared  by  counsel  and  filed  his  answer  of 
not  guilty,  and  a  general  denial.  When  the 
case  was  called  for  trial,  he  was  not  present 
in  court  in  person  or  by  attorney,  and  was  there 
upon  defaulted;  and  on  the  same  day  a  decree 
"was  entered  against  him. 
The  court,  Dewey,  J.,  ruled  as  follows: 
"I  am  not  satisfied  that  the  judgment  or  de- 
cree referred  to  in  the  motion  was  entered  by 
mistake,  or  is  in  any  way  irregular;  but  I  am 
satisfied  that  defendant  did  not  intend  to  make 
default;  that  his  failure  to  be  present  when 
the  case  was  reached  for  trial  is  reasonably  ex- 
plained, and  that  upon  the  merits,  so  far  as 
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vacating  the  judgment  and  restoring  the  case 
for  trial  are  concerned,  the  motion  ought  to  be 
allowed ;  and  I  deny  the  motion  for  the  reason 
that  I  doubt  the  authority  of  the  court  to 
grant  in  this  manner  the  relief  sought  for." 

Meter*.  Upham  &  Prbctor,  for  defendant: 

The  bastardy  process  under  our  statutes  is  a 
civil  action. 

Moloney  v.  Piper,  105  Mass.  284;  Woodman 
v.  Jarvi*,  12  Gray,  102;  Young  v.  Makepeace, 
103  Mass.  55;  Bailey  v.  Cheeley,  10  Cush.  284. 

Judgment  should  not  have  been  entered  un- 
til four  days  after  default. 

Pub.  Stat.  chap.  131,  §  1. 

If  a  judgment  was  erroneously  entered  by 
mistake,  the  court  has  power  to  vacate  the 
same  and  brine  the  action  forward  on  motion. 

Stick) iey  v.  Davie,  17  Pick.  170;  Capen  v. 
Stoughton,  16  Gray,  864;  Lucy  v.  Dowling, 
114  Mass.  03. 

Mr.  Thomas  E.  Barry,  for  plaintiff: 

The  decree  was  properly  entered  on  the  day 
of  default.  A  mittimus  even  might  have  been 
issued  on  the  same  day,  and  it  makes  no  dif- 
ference that  the  statute  provides  that  these 
prosecutions  should  be  according  to  the  course 
of  proceedings  in  civil  cases. 

Young  v.  Makepeace,  108  Mass.  50. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  defaulted  for  failing  to 
appear  when  the  case  was  called  for  trial,  and 
on  the  same  day  a  decree  was  entered  against 
him.  Subsequently,  at  the  same  term,  he 
made  a  motion  that  the  judgment  be  vacated 
for  the  reason  that  it  was  entered  by  mistake. 
After  a  hearing  upon  the  motion,  the  judge  filed 
a  ruling  which  recited  that  he  was  not  satis- 
fled  that  the  judgment  was  entered  by  mistake, 
or  was  irregular,  and  stated  certain  facts  or 
findings  in  regard  to  the  default,  and  concluded 
in  these  words:  "I  deny  the  motion,  for  the 
reason  that  I  doubt  the  authority  of  the  court 
to  grant  in  this  manner  the  relief  sought  for." 
We  understand  the  question  intended  to  be 
presented  by  the  ruling,  which  is  in  the  nature 
of  a  report  of  the  case,  to  be  whether,  upon 
the  record  and  the  statements  in  the  ruling, 
the  court  had  authority  to  grant  the  motion. 
The  court  did  not  find  as  a  fact  that  the  judg- 
ment was,  or  that  it  was  not,  entered  by  mis- 
take. The  principal  mistake  relied  on  by  the 
defendant  was  in  irregularly  and  in  advertent- 
ly entering  the  judgment  within  four  days  after 
the  default,  in  disregard  of  Pub.  Stat.  chap. 
171,  §  1.  This  would  be  a  mistake  of  the 
court  in  irregularly  rendering  the  judgment. 
The  other  mistake  suggested  was,  not  of  the 
court  in  entering  the  judgment,  but  of  the  de- 
fendant In  suffering  the  default  upon  which 
the  judgment  was  founded.  We  understand 
the  ruling  of  the  judge  that  he  was  not  satis- 
fled  that  the  judgment  was  entered  by  mistake 
or  was  irregular  to  have  more  particular 
reference  to  the  f  ormerof  the  alleged  mistakes, 
and  to  have  been  intended  as  a  ruling  that  there 
was  no  irregularity  found,  and  not  a  finding 
of  fact  that  the  judgment  was  not  entered  by 
mistake;  and  the  whole  ruling  to  present  the 
questions  whether,  by  reason  of  the  supposed 
irregularity,  or  of  the  facts  and  findings  rel- 
ative to  the  default,  the  court  had  authority 
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to  find  that  the  judgment  was  rendered  by 
mistake,  and  to  vacate  it  for  that  reason. 

Upon  the  first  question  we  are  inclined  to 
think  that  Pub.  Stat.  chap.  171,  §  1,  does  not 
apply  to  these  proceedings,  and  that  the  judg- 
ment was  not  irregular  because  entered  on  the 
day  of  the  default. 

in  regard  to  the  other  question,  we  think 
that  the  facts  stated  are  sufficient  to  authorize 
a  finding  that  the  judgment  was  entered  by 
mistake. 

The  authority  of  a  court  over  a  judgment 
which  it  has  rendered,  to  bring  the  cause  for- 
ward and  vacate  the  judgment  for  the  reason 
that  it  was  entered  by  fraud  or  by  the  mistake 
of  the  court  or  of  the  party,  is  well  settled. 
Edson  v.  Edson,  108  Mass.  590;  Marshall  v. 
Merritt,  108  Mass.  45;  Stickney  v.  Davit,  17 
Pick.  169;  Capen  v.  Stoughton,  16  Gray,  864; 
Commonwealth  v.  Weymouth,  2  Allen,  144; 
Mown  v.  Pearson,  118  Mass,  61 ;  Cannon  v. 
Reynold*,  5  El.  &  B1.801;  Atwood  v.  Chichetter, 
L.R.  8Q.  B.  Div.  722. 

It  is  not  necessary  that  the  mistake  should 
be  of  the  court,  or  in  the  mere  rendering  or 
entry  of  the  judgment.  A  judgmeut  regular- 
ly entered  upon  a  default  suffered  by  mistake 
may  be  said  to  be  rendered  by  mistake. 
When,  as  in  this  case,  a  party  appears  and  an- 
swers, and  is  defaulted  because  he  is  not  pres- 
ent when  the  case  is  called  for  trial,  and  judg- 
ment is  entered  on  the  default,  when  he  did 
not  intend  to  make  default  and  his  absence 
is  reasonably  explained,  and  he  shows  cir- 
cumstances from  which  the  court  finds  that 
the  judgment  ought  to  be  vacated  and  a  trial 
allowed,  we  think  that  the  court  m^ght  and 
ought  to  find  that  the  judgment  was  tendered 
by  mistake.  It  would  be  within  the  authority 
and  in  the  discretion  of  the  court  to  bring  for- 
ward the  case  and  vacate  the  judgment  for 
that  reason.  One  consideration,  among  many 
others,  in  determining  that  discretion,  would 
be  the  lapse  of  time  after  the  judgment  was 
entered;  another  would  be  the  sufficiency  of 
other  remedies.  Without  regard  to  the  ques- 
tion whether  Pub.  Stat.  chap.  187,  §  17,  includes 
the  judgment  in  this  case  and  provides  another 
remedy,  and  having  regard  to  the  fact  that  the 
motion  to  vacate  the  judgment  was  made  at 
the  same  term  or  sitting  of  the  court  at  which 
the  judgment  was  entered,  we  have  no  doubt 
that  the  court  had  authority  to  bring  forward 
the  case  and  vacate  the  judgment,  either  on 
petition  or  on  motion. 

Exceptions  sustained. 


BOSTON  MANUFACTURING  CO. 

v. 

COMMONWEALTH  of  Massachusetts. 

1.  The  excise  imposed  upon  corpora- 
tions by  Pub.  Stat.  chap.  13,  §  88  (found- 
ed upon  Acts  1864,  chap.  208:  Stat.  1865, 
chap.  288;  and  Stat.  1867.  chap.  52),  is  a 
tax  upon  the  franchise  of  a  corporation, 
and  not  upon  its  property,  and  is  thus 
constitutional. 

2.  In  permitting  a  petition  to  this  court 
to  recover  back  a  tax  or  excise  which 
should  not  have  been  exacted,  it  was  not 
intended  to  enable  a  corporation  to 
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bring  before  this  court  the  inquiry 
whether  there  had  not  been  an  over- 
valuation of  that  which  was  taxable,  bat 
whether  there  had  been  a  wrongful  as- 
sessment of  a  tax  or  excise  upon  that 
which  was  not  the  proper  subject  of  tax- 
ation. 

8.  In  providing  for  an  assessment  by  the 
deputy  tax  commissioner,  and  for  a  board 
of  appeal,  all  the  provision  was  made 
which  was  deemed  necessary,  so  far  as 
valuation  is  concerned. 

4.  Jurisdiction  has  been  given  to  this 
court  to  determine  whether  a  tax  or  ex- 
cise has  been  imposed  upon  that  which 
was  a  lawful  subject  of  tax  or  excise,  but 
not  to  determine  whether  the  valua- 
tion made  by  the  board  of  appeal  was 
correct  in  amount,  for  which  inquiry  a 
bill  in  equity  is  not  adapted. 

5.  An  excise  imposed  by  virtue  of  Pub. 
Stat.  chap.  13,  §  38,  can  not  be  held 
to  be  assessed  without  authority  of 
law  in  this  case,  even  if  the  evidence  be- 
fore the  board  should  seem  to  this  court 
to  have  been  insufficient  to  justify  the 
valuation  which  it  saw  fit  to  place  upon 
the  shares. 

(Suffolk  Filed  June  20, 1887.) 

ON  report  Petition  dismissed. 
Petition  under  Pub.  8tat.  chap.  18,  §  «4, 
to  the  supreme  judicial  court  by  a  corporation 
aggrieved  by  exaction  of  tax  or  excise.  The 
case  came  on  to  be  heard  on  petition,  demur- 
rer, and  answer  before  Holmes,  J.,  who  over- 
ruled the  demurrer,  and  heard  evidence  of  par 
ties  de  bene  as  to  the  valuation  of  shares  of 
stock,  subject  to  all  objections  on  either  side. 
The  facts  appear  in  the  opinion. 
Messrs.  T.  L.  Livermore  and  F.  P.  Fish, 
for  petitioner:  / 

The  law  imposing  the  excise  on  corpora- 
tions can  be  upheld  as  constitutional  only  un- 
der Const,  chap.  1,  pt.  2,  §  1,  art  4,  which 
gives  authority  to  impose  and  levy  reasonable 
duty  and  excises  upon  any  parties,  goods,  etc., 
whatsoever,  brought  into,  produced,  manufac- 
tured, or  being  within  the  Commonwealth. 

Commonwealth  v.  Hamilton  Mfg.  Co.  12  Allen, 
298,  802,  804;  Commonwealth  v.  Gary  Imp.  Co. 
98  Mass.  22;  Oliver  v.  Washington  Mm,  11 
Allen,  268;  Commonwealth  v.  New  RngUtvd  8. 
<fc  T.Co.  18  Allen,  891;  Commonwealth  v.  Btrt- 
shire  L.  Ins.  Co.  98  Mass.  25;  Boston  Jb  L.R. 
R.  Co.  v.  Commonwealth,  100  Mass.  899. 

Where  the  facta  are  undisputed,  and  the  evi- 
dence, through  the  inference  which  the  jury 
can  rightfully  draw  from  it,  does  not,  as  a  nat- 
ter of  law,  have  a  tendency  to  establish  a  prop- 
osition which  is  essential  to  the  maintenance 
of  plaintiff's  case,  the  judge  should  so  instruct 
the  jury. 

Lane  v.  Old  Colony  <tF.RR.RCx.  14 
Gray,  147. 

Where  all  the  evidence  is  reported,  the  in- 
quiry is  whether  it  will  justify  the  finding  « 
a  legitimate  inference,  not  whether  the  nwnag 
is  against  the  weight  of  the  evidence. 

Great  Barrington  v.  County  Gomrt.  112  Ms* 
218,  224;  Farmington  R.  W.  P.  v.  Ops** 
Comrs.  112  Mass.  206. 
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Jfr.  Harvey  N.  Shepard,  Aut.Atty-Gen., 
for  the  Commonwealth. 

Deveng,  7.,  delivered  the  opinion  of  the 
court: 

The  excise  which  the  petitioner  seeks  to  re- 
cover was  imposed  by  virtue  of  Pub.  Stat, 
chap.  18,  §  38,  under  the  previous  Acts  of 
1864,  chap.  208;  Stat.  1865,  chap.  288;  and 
Stat.  1867,  chap.  52,  upon  which  the  section 
in  question  is  founded.  This  excise  has  repeat- 
edly been  held  to  be  a  tax  upon  the  franchises 
of  a  corporation,  and  not  upon  its  property, 
and  thus  constitutional.  Commonwealth  v. 
Hamilton  Mfg.  Co.  12  Allen,  298;  Common- 
wealth  v.  Cary  Imp.  Co.  98  Mass.  22;  Common- 
wealth  v.  Berkshire  L.  Int.  Go.  98  Mass.  25; 
Manufacturer*  Int.  Co.  v.  Loud,  99  Mass.  146. 

The  sections  of  the  statute  which  apply  to 
the  petition  are  as  follows: 

"The  tax  commissioner  shall  ascertain  from 
the  returns,  or  otherwise,  the  true  market  val- 
ue of  the  shares  of  each  corporation,  *  *  * 
and  shall  estimate  therefrom  the  fair  cash  valu- 
ation of  all  of  said  shares  constituting  its  cap- 
ital stock."  Pub.  Stat.  chap.  18,  $  39. 

Section  62  provides:  "The  treasurer  and 
auditor  of  the  Commonwealth,  together  with 
one  member  of  the  council,  *  *  *  shall  con- 
stitute a  board  of  appeal,  to  which  board  any 
party  aggrieved  by  a  decision  of  the  tax  com- 
missioner *  *  *  may  apply  for  a  correction 
of  the  same.  Upon  such  appeal  said  board 
shall,  as  soon  as  may  be,  give  a  hearing  to  such 
party,  and  shall  thereupon  decide  the  matter 
In  question;  *  *  »  and  such  decision  shall  be 
final  and  conclusive  as  to  the  rights  of  the 
parties  affected." 

Section  6  4  provides:  "Any  corporation  *  *  * 
aggrieved  by  the  exaction  of  said  tax  *  *  * 
may  *  *  *  file  a  petition  to  the  supreme  Ju- 
dicial court,  in  the  nature  of  a  petition  of  right, 
Betting  forth  the  amount  of  the  tax  or  excise  and 
*  *  *  the  general  legal  grounds,  if  any,  upon 
which  it  is  claimed  such  tax  or  exoise  should 
not  have  been  exacted;  and  specifically  the 
grounds  in  fact,  if  any,  upon  which  it  is  so 
claimed." 

The  petition  alleges  and  the  answer  admits 
that  the  capital  stock  of  the  petitioner  was  800 
shares  of  the  par  value  of  $1,000  each;  that 
the  deputy  tax  commissioners,  under  Pub. 
Stat.  chap.  13,  assessed  a  tax  upon  the  peti- 
tioner of  $1,097.58;  that  the  petitioner  ap- 
pealed to  the  board  of  appeal  from  the  decision 
of  the  deputy  tax  commissioner,  and  that  the 
board  affirmed  his  decision,  and  fixed  the  value 
of  the  shares  at  $1,250  each,  and  determined 
the  credits  which  should  be  allowed  and 
deducted  for  real  estate  and  machinery  sub- 
ject to  local  taxation,  to  be  $924,200;  and  that 
the  petitioner  thereupon  paid  said  tax  under 
protest,  reserving  the  right  to  file  this  petition. 

The  petition  further  alleges  that  the  true 
market  value  of  the  shares  was  $1,050  each. 
Reckoning  the  shares  at  their  true  market 
value  of  $1,050  would  make  their  total  valua- 
tion $860,000;  and  the  petitioner  contends  that, 
inasmuch  as  there  was  no  excess  in  the  value 
of  its  shares  over  the  credit  allowed  for  the  lo- 
cal tax,  no  excise  should  have  been  required 
by  the  Commonwealth. 

What  the  petition  sets  forth  is  therefore  an 
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error  of  judgment,  by  which  the  shares  in  the 
plaintiff  corporation  have  been  overvalued; 
and  further,  that,  if  they  had  been  correctly 
valued,  no  assessment  whatever  should  have 
been  made  upon  the  corporation,  by  reason  that 
amounts  which  it  was  entitled  to  have  deduct- 
ed on  account  of  the  property  held  by  it,  and 
elsewhere  taxable,  would  have  exceeded  the 
aggregate  value  of  the  shares.  In  permitting 
a  petition  to  this  court  to  recover  back  a  tax 
or  excise  which  should  not  have  been  exacted, 
it  was  not  intended  to  enable  a  corporation  to 
bring  before  this  court  the  inquiry  whether 
there  had  not  been  an  over  valuation  on  that 
which  was  taxable,  but  whether  there  had 
been  a  wrongful  assessment  of  a  tax  or  excise 
upon  that  which  was  not  the  proper  subject 
of  taxation.  In  its  petition,  the  plaintiff  is  to 
set  forth  the  "  general  legal  grounds"  on 
which  it 'is  alleged  the  tax  should  not  have 
been  exacted,  as  well  as  "the  grounds  of  fact," 
if  any,  on  which  it  is  so  claimed.  It  is  con- 
templated that  there  is  a  legal  ground  of  objec- 
tion to  the  tax,  and  not  an  error  of  judgment 
by  which  the  property  or  franchises  of  a  cor- 
poration has  been  over-valued  and  thus  sub- 
jected to  taxation.  In  providing  for  an  as- 
sessment by  the  deputy  tax  commissioner,  and 
for  a  board  of  appeal,  all  the  provision  was 
made  which  was  deemed  necessary,  so  far  as 
valuation  was  concerned.  To  determine 
whether  a  tax  or  excise  had  been  imposed  upon 
that  which  was  a  lawful  subject  of  tax  or  excise 
would  seem  a  proper  inquiry  by  a  proceeding 
in  the  nature  of  a  bill  in  equity,  and  might  be 
an  appropriate  supplement  to  the  action  of  a 
board  of  appeal  which  had  estimated  the  value 
of  property  or  a  franchise  which  might  become 
a  subject  of  taxation.  For  this  purpose  juris- 
diction has  been  given  to  this  court,  but  not 
for  the  purpose  of  determining,  by  a  proceed- 
ing here,  whether  the  valuation  made  by  the 
board  of  appeal  was  correct  in  amount, — for 
which  inquiry  a  bill  in  equity  would  be  but  ill 
adapted. 

The  plaintiff  contends  that,  upon  the  testi- 
mony which  was  received  de  bene  in  this  court, 
it  appears  that  there  was  no  evidence  before 
the  board  of  appeal  which  would  warrant  a  find- 
ing by  that  tribunal  that  the  true  market  value 
of  the  shares  was  $1,250  each,  or  any  other 
sum  the  aggregate  of  which  would  exceed  the 
deduction  to  be  made,  and  thus  leave  any  value 
in  the  shares  which  might  represent  the  value 
of  the  franchise  of  the  corporation.  It  fur- 
ther contends  that,  as  the  board  of  appeal  had 
no  evidence  before  it  on  which  to  base  its  find- 
ing, it  acted  without  authority  of  law,  and  the 
tax  here  in  controversy  was  thus  illegally  ex- 
acted, and  that  it  is  therefore  the  duty  of  this 
court  to  interpose.  While  the  evidence  as  to 
the  testimony  before  the  board  of  appeal  was 
admitted  by  the  presiding  judge,  it  was  so  only 
de  bene,  and  for  the  purpose  of  raising  the  in- 
quiry whether  in  this  proceeding  we  can  re- 
view its  actions.  The  board  was  dealing  with 
a  matter  which  we  must  hold  was  wholly  with- 
in its  own  jurisdiction.  It  did  this  upon  evi- 
dence satisfactory  to  itself.  It  is  not  for  us  in 
this  proceeding  to  determine  whether  it  did  so 
or  not  on  sufficient  evidence.  The  franchise 
of  the  corporation,  the  value  of  which  was  as- 
certained to  some  extent  by  determining  the 
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value  of  the  shares,  was  a  lawful  subject  of 
taxation ;  and  the  board  was  in  the  lawful  ex- 
ercise of  the  duty  imposed  upon  it  in  de- 
termining this  value.  The  excise  could  not 
be  held  to  be  assessed  without  authority  of  law, 
— which  is  the  only  tax  or  portion  of  a  tax  that 
could  be  abated  by  this  proceeding, — even  if 
the  evidence  before  the  board  should  seem  to 
us  to  have  been  insufficient  to  justify  the  valu- 
ation which  it  saw  fit  to  place  upon  the  shares. 
Petition  dismissed. 


Eugene  F.  GILBERT 

v. 

George  K.  GUILD  et  al. 

1.  In  an  action  by  an  employee  against 
his  employers  for  damages  for  a  per- 
sonal injury,— Held,  that  defendants 
are  not  liable  to  plaintiff  simply  because 
they  used  a  dangerous  machine,  but  are 
liable  if  they  employed  the  plaintiff  to 
use  it  in  ignorance  of  the  danger. 

2.  If  the  plaintiff  undertook  the  work 
knowing  the  danger,  the  defendants 
are  not  liable,  although  they  might 
have  prevented  the  danger  by  guarding 
against  it  If  the  plaintiff  did  not  know 
of  the  danger,  proof  that  the  defendants 
could  not  have  guarded  against  it  would 
be  no  defense. 

8.  Want  of  due  care  by  plaintiff,  or 
knowledge  of  the  danger  by  him,  if 
the  machine  was  dangerous,  will  pre- 
vent  a  recovery,  equally,  whether  the 
defendants  could  or  could  not  have 
guarded  against  the  danger. 

4.  The  question  whether  the  danger 
was  obvious  to  the  common  mind,  or 
required  a  special  education  and  experi- 
ence to  see  and  appreciate  it,  is  ad- 
dressed to  the  common  knowledge  of 
the  jury,  and  not  to  the  special  know- 
ledge of  an  expert;  hence,  the  question 
addressed  to  a  witness  as  an  expert, 
whether  the  danger  of  the  operative's 
hands  being  drawn  under  the  revolving 
knives  of  a  machine  to  cut  the  nap  from 
woolen  cloth,  if  placed  upon  the  cloth, 
would  be  obvious  to  an  inexperienced 
operator,  is  improper. 

5.  Questions  to  witness,  as  an  expert,  as 
to  whether  guards  should  be  used  on 
such  machines  are  immaterial;  defend- 
ants are  liable  on  account  of  the  actual 
danger,  and  not  from  the  fact  that  they 
might  have  prevented  it. 

(Suffolk  Filed  June  29, 1887.) 

ON  plaintiff's  exceptions.  Overruled, 
Action  of  tort  for  personal  injuries. 
The  following  facts  appeared  on  the  trial  in 
the  superior  court,  before  Brigham,  J.  : 

The  defendants  were  the  owners  of  a  woolen 
mill.  The  plaintiff,  aged  about  19  years,  in 
their  employ,  met  with  an  accident  while 
working  at  a  machine  in  their  mill,  having 
been  in  their  employ  about  a  fortnight.  The 
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judge  rejected  evidence  offered  by  the  plain  till 
lending  to  show  that  the  defendants  were  neg- 
ligent in  not  providing  the  machinery  with  the 
usual  safeguards.  He  also  rejected  certain 
expert  testimony,  mentioned  in  opinion,  as  to 
the  obviousness  of  the  danger  attending  the 
use  of  the  defendants'  machines. 

The  jury  found  for  the  defendants,  and 
plaintiff  excepted. 

Messrs.  John  C.  Ropes  and  William  L. 
Putnam,  for  plaintiff: 

It  may  be  assumed,  for  the  purposes  of  this 
discussion,  that  the  witness  Carr  would,  if  be 
had  been  allowed  to  answer  the  questions  pat 
to  him,  have  testified:  (1)  that  these  machines, 
as  manufactured,  are  supplied  with  guards;  (2) 
that  he  had  always  seen  the  guards  in  use  on 
them.  That  is,  it  would  have  appeared  that 
the  defendant  had  omitted  a  precaution  which 
had  come  to  be  regarded  by  the  manufacturer 
as  an  essential  part  of  the  machine  as  manu- 
factured, and  which  was  also  in  general  use. 

This  is  not  at  all  analogous  to  the  cases  in 
which  it  has  been  held  that  the  plaintiff  can- 
not put  in  evidence  that  it  would  have  been 
easy  to  make  the  machine  safer,  or  evidence 
of  isolated  instances  of  contrivances  calculated 
to  afford  greater  protection  than  existed  in  the 
defendants'  factory,  or  in  that  part  of  it  where 
the  accident  happened.  Such  cases  are— 

Coombs  v.  New  Bedford  Cordage  Co.  102  Mass. 
573,  581;  Sullivan  v.  India  Mfg.  Co.  113  Mass. 
896,  899;  Rock  v.  Indian  Orchard  Mills,  142 
Mass.  522,  8  New  Eng.  Rep.  69. 

But  evidence  of  the  usual  and  ordinary 
structure  and  condition  of  such  machines  as 
the  defendants  used,  and  of  the  safeguards  or- 
dinarily attached  to  them,  is  clearly  admissible 
to  show  that  the  defendants  did  not  exercise 
due  care  to  supply  suitable  and  proper  ma- 
chinery. 

Wheeler  v.  Wason  Mfg.  Co.  185  Mass.  294; 
Smith  v.  New  York  &  H.  R.  Co.  19  N.  Y.  J57: 
Greenleaf  v.  Illinois  Cent.  R.  R.  Co.  29  Iowa, 
14,  41. 

In  similar  actions  against  warehousemen  for 
negligently  allowing  goods  in  their  charge  to 
be  injured,  evidence  that  they  took  the  same 
precautions  that  other  warehousemen  did  was 
held  admissible  to  show  that  they  had  used 
due  care;  and.  since  such  evidence  is  admissi- 
ble for  the  defendant,  no  one  can  question 
that  it  is  admissible  for  the  plaintiff  also. 

Cass  v.  Boston  &  L.  R.  R.  Co.  14  Allen,  448; 
Lane  v.  Boston  dk  A.  R.  R  Co.  112  Mass.  465; 
Shattuck  v.  Rand,  142  Maas.  83,  2  New  Eng. 
Rep.  878. 

The  first  count  of  plaintiff's  declaration  al- 
leged in  substance  that  the  plaintiff,  while  in 
the  exercise  of  due  care,  was  injured  through 
the  negligence  of  the  defendants  in  not  using 
due  care  to  furnish  a  proper  and  suitable  ma- 
chine and  proper  and  suitable  appliances. 

There  can  be  no  question  that  this  count  of 
the  plaintiff's  declaration  stated  a  good  cause 
of  action.  It  is  precisely  the  ground  of  re- 
covery in — 

Cayzer  v.  Taylor,  10  Gray,  274:  8mm  v. 
Housatonic  R.  R.  Co.  8  Allen,  441;  Wheeler  v. 
Wason  Mfg.  Co.  185  Mass.  294;  Lawless*.  Om- 
necticut  R.  R.  R.  186  Mass.  1 :  Joyce  v.  Worces- 
ter, 140  Mass.  245,  1  New  Eng.  Rep.  487;  Ftr- 
ren  v.  Old  Colony  R.  R.  148  Mass.  197,  8  New 
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Eng.  Rep.  830;  Oilman  v.  Eastern  R  R.  Carp. 
10  Allen,  288,  286;  Same  y.Same,  18  Allen, 
488. 

Under  this  count  the  plaintiff  was  entitled 
to  prove  that  the  defendants  were  negligent  in 
not  furnishing  a  suitable  and  proper  machine. 

The  obligation  to  furnish  machines  opto  the 
ordinary  standard  of  safety  has  never  been 
weakened  by  any  case  decided  in  this  Com- 
monwealth. 

Snow  v.  Housatonic  R.  R.  Co.  8  Allen,  441, 
445;  Oilman  v.  Eastern  R.  R.  Corp.  10  Allen, 
288.  238;  WJuelor  v.  Wason  Mfg.  Co.  and  Shot- 
tuck  v.  Rand,  supra. 

A  manufacturer,  to  avoid  liability  in  cases  of 
accident,  must  show  what  amounts  to  a  special 
bargain  with  each  of  his  workmen,  by  which 
they,  with  their  eyes  open,  take  the  excep- 
tional risk  of  working  at  machines  destitute  of 
the  ordinary  safeguards.  Such  a  bargain  can- 
not be  made  save  with  a  workman  who  practi- 
cally knows  as  much  about  the  machine  and 
its  use  as  does  his  employer. 

Coombs  v.  New  Bedford  Cordage  Co.  102  Mass. 
572,  586;  Wheeler  v.  Waxm  Mfg.  Co.  supra; 
Williams  v.  Churchill,  187  Mass.  248,  244;  Lineh 
v.  Sagamore  Mfg.  Co.  148  Mass.  206,  8  New 
Eng.  Rep.  822. 

A  question  whether  guards  should  be  used 
on  machines  is  distinctly  one  for  an  expert. 

Mukairna  v.  Janesville  (Wis.),  29  N.  W.  Rep. 
565. 

As  to  expert  evidence  in  general,  we  refer 
to  Whitsett  v.  Chicago,  R.  I.  &  P.  R.  R.  25  N. 
W.  Rep.  104,  where  the  opinion  of  a  brakeman 
was  admitted  as  to  the  shock  produced  by 
stopping  a  train  suddenly. 

Messrs.  Geo.  O.  Shattuck  and  Wm.  A. 
Monroe,  for  defendants: 

The  ruling  must  be  presumed  to  be  correct 
unless  there  is  something  in  the  bill  of  excep- 
tions to  show  affirmatively  that  it  is  not. 

Safford  v.  Or  out,  120  Mass.  20,  26. 

The  defendants  were  entitled  to  a  ruling 
that  they  were  not  bound  in  law  to  provide  a 
guard  for  the  knives.  The  machine  was  not 
peculiarly  dangerous;  in  fact,  when  properly 
used,  it  was  peculiarly  safe. 

Rock  v.  Indian  Orchard  Mills,  142  Mass.  522, 
528,  8  New  Eng.  Rep.  69;  Sullivan  v.  India 
Mfg.  Co.  118Mas8. 896;  Coombt  v.  New  Bedford 
Cordage  Co.  102  Mass.  572,  588. 

Plaintiff  had  been  warned  as  to  the  knives. 
Under  these  circumstances  he  took  any  exist- 
ing risk;  and  it  would  be  immaterial,  for  that 
reason,  whether  other  people  had  guards. 

Pingree  v.  Leyland,  185  Mass.  398;  Taylor  v. 
Carew  Mfg.  Co.  140  Mass.  150,  1  New  Eng. 
Rep.  210;  Runaell  v.  TMoUon,  140  Mass.  201, 

1  New  Eng.  Rep.  444;  Joyce  v.  Worcester,  140 
Mass.  245,  t  New  Eng.  Rep.  487;  Leory  v.  Bos- 
ton &  A.  R  R.  Co.  189  Mass.  580:  Moulton  v. 
Cage,  188  Mass.  890;  Linch  v.  Sagamore  Mfg. 
Co.  148  Mass.  206, 8  New  Eng.  Rep.  822. 

Evidence  as  to  the  construction  of  other  ma- 
chinery was  immaterial. 

Sullivan  v.  India  Mfg.  Co.  113  Mass.  896. 400: 
Bm  Mfg.  Co.  v.  Providence  &  N.  T.  8.  Co.  125 
Mass.  292,  808. 

The  question  whether  guards  should  have 
been  used  on  the  machines  would  have  been 
for  the  Jury,  and  not  for  an  expert. 

Amstein  v.  Gardner,  184  Mass.  5,  9;  Buxton 
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v.  Somerset  Potters  Works,  131  Mass.  446,  448. 

It  was  a  question  upon  which  the  lay  mind 
was  capable  of  forming  a  judgment.  It  in- 
volved only  matters  of  common  knowledge. 

Milioaukee  &  St.  P.  R.  Co.v.  Kellogg,  94  U.  8. 
472,  478  (Bk.  24,  L.  ed.  258)  and  cases  cited. 

Witnesses  are  not  receivable  to  state  their 
views  on  matters  of  legal  and  moral  obliga- 
tions. , 

Campbell  v.Rickards,  2  Barn.  &  Ad.  840, 846. 

This  court  has  rejected  the  evidence  of  su- 
perintendents of  streets  as  to  the  duty  of  pre- 
venting inequalities  in  edgestones  of  sidewalks 
(Raymond  v.  Lowell,  6  Cush.  524,  581);  draw- 
tenders,  as  to  need  of  lanterns  at  open  draw 
(NoweU  v.  Wright,  8  Allen,  166,  170);  experts 
in  land  clearing,  as  to  probability  of  fire  spread- 
ing (Higginsv.  Dewey,  107  Mass.  494);  experts 
in  dry-house,  as  to  safety  of  putting  wet  staves 
over  a  brick  arch  in  which  a  fire  was  kindled 
( White  v.  Ballou,  8  Allen,  408);  insurance  ex- 
perts, as  to  increase  of  risk  from  not  occupy- 
ing buildings,  or  from  prolonged  nonoccupa- 
tion,  or  from  change  of  buildings  (Mulry  v. 
Mohawk  Valley  Ins.  Co.  5  Gray,  541,  545;  Luce 
v.  Dorchester  Mut.  F.  Ins.  Co.  105  Mass.  297. 
802;  Lyman  v.  State  Mut.  F.  Ins.  Co.  14  Allen, 
829). 

Ordinary  witnesses  are  heard  on  questions  of 
opinion  only  when  the  subject-matter  to  which 
the  testimony  relates  cannot  be  reproduced  or 
described  to  the  jury  precisely  as  it  appeared 
at  the  time  of  their  observation. 

Commonwealth  v.  Sturtivant,  117  Mass.  122; 
Simmons  v.  New  Bedford,  V.  &  N.  8.  Co.  97 
Mass.  861,  871. 

A  few  hours  have  been  considered  by  this 
court  as  giving  a  mechanic  ample  experience 
of  a  machine  which  he  operated. 

Pingree  v.  Leyland,  185  Mass.  898. 

W.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  ground  of  the  plaintiff's  right  of  action 
'was  that  he  was  injured  in  performing  danger- 
ous work  that  he  was  put  to  do  by  the  de- 
fendants. The  machine  was  dangerous  only 
because  there  was  danger  in  working  upon  it; 
and  if  it  was  in  fact  dangerous,  it  was  imma- 
terial that  the  danger  might  have  been  averted 
by  appliances  protecting  against  it.  The  de- 
fendants are  not  liable  to  the  plaintiff  because 
they  used  a  dangerous  machine  but  because  they, 
employed  the  plaintiff  to  use  it  in  ignorance 
of  the  danger.  If  the  plaintiff  undertook 
the  work  knowing  the  danger,  the  defendants 
are  not  liable,  although  they  might  have  pre- 
vented the  danger  by  guarding  against  it;  if 
the  plaintiff  did  not  know  of  the  danger,  proof 
that  the  defendants  could  not  have  guarded 
against  it  would  be  no  defense.  The  verdict 
shows  that  the  question  whether  the  defend- 
ants were  negligent  in  not  having  a  guard  up- 
on the  machine  was  not  in  the  case.  If  it  was 
founded  upon  the  fact  that  the  machine  was 
not  dangerous,  or  on  the  fact  that  the  plaintiff 
had  knowledge  of  the  danger,  it  was  equally 
immaterial  that  the  defendant  had  not  pro- 
vided a  guard.  Want  of  due  care  by  the  plain- 
tiff, or  knowledge  of  the  danger  by  him, — 
which  the  jury  must  have  found,  if  they  found 
the  machine  to  be  dangerous,— would  have  pre- 
vented a  recovery,  equally, whether  the  defend- 
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ants  could  or  could  not  have  guarded  against 
the  dancer.  8ee  Ladd  v.  New  Bedford  R.  R. 
Co.  119  Mass.  412,  and  cases  cited;  Pingree  v. 
Leyard,  185  Mass.  898;  Coombs  v.  New  Bedford 
Cordage  Co.  102  Mass.  572;  Taylor -v.  Carew 
Mfg.  Co.  140  Mass.  150,  1  New  Eng.  Rep.  210; 
Ltneh  v.  Sagamore  Mfg.  Co.  148  Mass.  206,  1 
New  Eng.  Rep.  822. 

The  exceptions  a»e  to  the  exclusion  of  ques- 
tions put  to  an  expert.  Three  of  the  questions 
related  to  the  use  of  a  guard, -an  immaterial 
matter,  and  were  properly  excluded.  The  de- 
fendants were  liable  on  account  of  the  actual 
danger,  and  not  from  the  fact  that  they  might 
have  prevented  it. 

The  only  other  question  the  exclusion  of 
which  was  excepted  to  related  to  the  material 
matter  of  the  knowledge  by  the  plaintiff  of  the 
danger.  The  danger  was  from  revolving  knife- 
blades.  The  machine  was  used  to  cut  the  nap 
from  woolen  cloth.  By  the  action  of  the  ma- 
chine the  cloth  was  drawn  between  various 
rollers  and  then  under  the  revolving  blades; 
and  the  plaintiff's  duty  was  to  guide  the  cloth 
in  passing  through  the  machine,  and  to  smooth 
out  -wrinkles  and  folds  in  it  with  his  hands. 
The  danger  of  using  the  hands  near  unguarded 
revolving  blades  was  apparent.  The  plaintiff 
contends  that  he  was  exposed  to  a  peculiar  and 
hidden  danger,  from  the  effect  of  the  tractile 
power  of  the  cloth  in  drawing  a  hand  resting 
upon  it  under  the  knives.  The  witness  testi- 
fled  in  regard  to  this,  as  an  expert,  that  it  would 
not  be  safe  to  put  the  hand  upon  the  cloth  in 
a  certain  position  near  the  knife  when  the  cloth 
was  moving  at  a  certain  rate.  He  was  then 
asked  whether  the  danger  of  the  operative's 
hand  being  drawn  under  the  knives  if  placed 
upon  the  cloth  would  be  obvious  to  an  inex- 
perienced operative,  and  the  question  was  ex- 
cluded. In  learning  what  the  danger  was,  the 
jury  may  have  been  aided  by  the  opinion  of 
those  who  had  special  knowledge  in  regard  to 
it;  but,  having  found  that,  the  question  whether 
it  was  obvious  to  the  common  mind,  or  re- 
quired a  special  education  and  experience  to 
see  and  appreciate  it,  was  addressed  to  the 
common  knowledge  of  the  jury,  and  not  to 
the  special  knowledge  of  an  expert.  We  think 
the  questions  were  all  properly  excluded. 

Exception*  overruled. 


John  LOWELL  et  al. 

v. 

Thomas  8TRAHAN. 
Augustus  LOWELL  v.  SAME. 

1.  A  lease  of  the  first  floor  in  a  building 
includes  the  outside  of  the  front  wafi 

as  part  of  the  premises  demised;  such 
words  are  equivalent  to  first  story  of  the 
building,  and  include  the  whole  outer 
walls  of  that  part  of  the  building. 
"  Floor"  means  a  section  of  the  build- 
ing between  horizontal  planes.  The 
words  "in  a  building"  show  that  the 
section  is  of  the  whole  building,  and  not 
of  a  part  of  it. 

2.  Such  lease  grants  an  interest  In  such 
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walls*  not  merely  like  the  incidental 
right  of  support  or  shelter  which  it 
grants  in  the  land  and  other  parts  of  the 
house,  but  the  right  to  use  and  enjoy  as 
leased  premises  for  the  purposes  of  busi- 
ness That  right  is  exclusive,  and  the 
landlord  has  no  right  to  lease  or  let 
such  walls  for  such  purposes. 

8.  An  agreement  by  the  tenant  to  allow 
the  sign  of  a  stranger,  in  considera- 
tion of  an  annual  payment  by  him,  to 
remain  upon  the  outside  wall  demised, 
is  not  a  breach  of  the  covenant  in 
the  lease  not  to  underlet  any  part  of 
the  premises;  such  agreement  is  a  license 
only,  and  not  a  lease. 

4.  The  tenant  under  such  lease  is  not  lia- 
ble to  his  landlord  for  moneys  re- 
ceived by  him  for  such  license  to 
place  such  sign  upon  the  walL 

(8uffolk  Filed  June  30, 1887.) 

ON  report.   Judgment  for  defendant  in  both 
cases. 

The  first  of  these  cases  was  an  action  for 
money  had  and  received,  brought  against  de- 
fendant by  the  owners  of  a  building. 

The  second  case  was  an  action  for  the  breach 
of  covenant  to  keep  in  repair  and  not  to  un- 
derlet or  make  alterations  and  additions,  con- 
tained in  a  lease  "  of  the  first  floor  and  front 
part  of  the  basement  in"  the  same  building. 
'  'being  the  same  premises  last  occupied  by  John 
G.  Calrow,''  which  lease  was  annexed  to  the 
pleadings.  The  second  action  is  brought  by 
the  lessor  (one  of  the  plaintiffs  in  the  first  ac- 
tion) against  the  same  defendant  as  lessee,  and 
it  was  agreed  that  the  case  shall  be  treated  as 
if  the  lease  had  been  executed  by  all  the  plain- 
tiffs in  the  first  action,  and  the  parlies  are  the 
same  in  both  actions. 

The  two  actions  were  tried  together  by  Ba- 
con, J.,  in  the  superior  court,  without  a  jury, 
and  the  execution  of  the  lease  and  the  plain- 
tiffs' ownership  of  the  building  were  duly 
proved  or  admitted.  It  appeared  that  Calrow. 
the  previous  tenant,  had  given  permission  to 
Jones,  McDuffee,  &  8 1  rat  ton  to  put  a  sign  upon 
the  outside  of  the  walls  of  the  building,  be- 
tween the  level  of  the  floor  and  that  of  the 
ceiling  of  the  first  floor,  but  had  made  no 
agreement  for  compensation;  that  lessor  had 
no  knowledge  of  the  existence  of  the  signs  in 
question,  and  made  no  objection  to  them  at  the 
time  of  the  lease  to  defendant,  nor  until  a 
short  time  before  the  bringing  of  these  actions: 
that  when  defendant  took  possession  of  the 
premises  said  sign  was  still  there;  and  that  he 
made  a  contract  with  the  said  Jones,  McDuffee, 
&  Stratton,  by  which  he  agreed  to  allow  their 
sign  to  remain  upon  the  wall  in  consideration 
of  $150.  payable  in  advance,  the  sign  to  be  re- 
moved February  1.  1886;  that  the  defendant 
placed  two  signs  for  his  own  use  upon  the 
same  part  of  the  building,  and  agreed  with 
certain  other  persons  that  they  might  paint 
over  one  of  these  with  an  inscription  of  their 
own  in  consideration  of  $12.50  a  month,  pay- 
able in  advance,  so  lone  as  they  should  kare 
the  same  upon  the  building;  that  in  pursuance 
of  the  first  of  these  agreements  the  defendant 
received  $600,  and  in  pursuance  of  the  second 
$75. 
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Upon  these  facts  the  plaintiffs  requested  the 
following  rulings: 

1.  The  lease  put  in  evidence  in  this  case, 
covering  only  certain  rooms  in  a  building, 
gave  the  tenant  no  rights  in  the  outside  of  the 
outer  walls  of  the  building,  except  a  right  to 
place  upon  them  such  a  sign  as  was  custom- 
ary ana  reasonable  for  the  advertisement  of 
his  own  business. 

2.  The  placing  of  other  signs  upon  the  out- 
side of  these  walls  was  a  trespass  upon  the 
property  of  the  plaintiffs. 

8.  The  defendant  having  leased  the  right 
to  place  Bigns  upon  these  walls  and  received 
rent  therefor,  he  is  liable  to  the  plaintiffs  for 
the  sums  so  received,  and  the  plaintiffs  may 
recover  such  sums  in  this  action. 

4.  The  agreements  between  the  defendant 
and  the  persons  who  placed  signs  upon  the 
walls  were  leases:  and,  if  the  lease  to  the  de- 
fendant covered  the  outside  walls,  they  were 
violations  of  his  covenant  not  to  underlet,  for 
which  he  is  liable  to  the  landlord. 

5.  Under  the  circumstances  of  this  case,  the 
measure  of  damages  is  the  amount  of  money 
the  defendant  received  from  the  persons  to 
whom  he  leased  the  right  to  place  signs  upon 
the  walls. 

The  court  refused  to  give  the  rulings  request- 
ed by  the  plaintiffs,  andthe plaintiffs  excepted. 
The  court  then  ruled,  as  a  matter  of  law,  that 
the  outside  of  the  walls  in  question  was  in- 
cluded in  the  lease,  and  that  the  agreements 
of  the  defendant  with  the  persons  whom  he 
allowed  to  place  or  retain  signs  upon  the  build- 
ing did  not  amount  to  an  underletting,  and  or- 
dered judgment  for  the  defendant  in  both  ac- 
tions. At  the  request  of  the  plaintiffs,  the  case 
is  reported  for  the  determination  of  the  su- 
preme judicial  court. 

Messrs.  P.  C.  Lowell  and  A.  L.  Lowell, 
forplaintiffs: 

Where  the  several  rooms  or  stories  of  a  build- 
ing are  let  by  separate  leases,  those  parts  of  the 
building  used  in  common  by  the  tenants  are 
not  covered  by  the  leases  but  remain  in  the 
possession  and  control  of  the  landlord. 

Larue  v.  Farren  Hotel  Co.  116  Mass.  67; 
Headman  v.  Conway,  126  Mass.  874;  Looney  v. 
McLean,  129  Mass.  88. 

A  tenant  who  has  hired  a  whole  building  is 
the  occupant  of  the  outside  walls,  to  the  exclu- 
sion of  the  landlord. 

Leonard  v.  Storer,  116  Mass.  86. 

The  owner  of  a  building,  who  has  let  it  in 
separate  parts  to  different  tenants,  still  retains 
the  control  of  the  exterior  portions  of  the  build- 
ing, and  is  liable  to  anyone  injured  through 
his  neglect  to  keep  these  portions  in  safe  con- 
dition. 

Kirby  v.  Botton  Market  Asm.  14  Gray,  249; 
Mitford  v.  Hotorook,  9  Allen,  17;  Shipley  v. 
Frfty  Associates,  101  Mass.  261.  106  Mass.  194; 
Walking  v.  QoodaU,  188  Mass.  588;  Donahue*. 
Kendall,  50  N.  Y.  Super.  Ct.  886;  H&nkel  v. 
Murr,  81  Hun,  28. 

The  only  case  maintaining  a  contrary  doc- 
trine is  Riddle  v.  LUtlefleld,  58  N.  H.  508. 

When  a  building  is  destroyed  by  fire,  the 
lease  of  the  whole  of  the  building  still  attaches 
to  the  land. 

Sogers  v.  Snow,  118  Mass.  118. 
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The  destruction  of  a  building  terminates  the 
lease  of  a  room  therein. 

Shawmut  Nat.  Bank  v.  Boston,  118  Mass.  125. 

The  destruction  of  a  building  terminates  a 
lease  of  the  cellar  and  basement,  although  the 
brick  walls  are  left  standing  around  the  de- 
mised premises. 

Stockwell  v.  Hunter,  11  Met.  448.  454;  Kerr  v. 
Merchants  Each.  Co.  8  Edw.  Ch.  815;  Winton 
v.  Cornish,  5  Ohio,  477;  McMillan  v.  Solomon. 
42  Ala.  856;  Harrington  v.  Watson,  11  Oreg.  148. 

The  only  case  in  this  State  in  which  the 
right  of  a  tenant  to  place  a  sign  upon  the  out- 
side of  a  building  was  called  in  question,  al- 
though not  directly  in  point,  yet  sustains  the 
contention  of  the  plaintiffs  in  the  case  at  bar. 

Pevey  v.  Skinner,  116  Mass.  129. 

The  customary  privilege  of  a  tenant  to  place 
signs  on  the  outside  of  the  building,  for  the  ad- 
vertisement of  his  own  business,  is  not  a  lease 
of  the  walls,  and  it  gives  the  tenant  no  right 
therein,  except  that  of  displaying  reasonable 
signs  for  his  own  use. 

Martyr  v.  Lawrence,  2  De  G.  J.  &  8.  261 ; 
Doe  v.  Calloway,  5  Barn.  &  Ad.  48. 

If  one  wrongfully  sells  the  property  of  an- 
other, the  owner,  instead  of  suing  the  wrong- 
doer in  trover,  may  elect  to  treat  him  as  his 
agent,  and  may  recover  from  him  in  an  action 
for  money  had  and  received  all  sums  paid  to 
him  by  the  purchaser  of  the  property. 

Qilmorer.  Wilbur,  12  Pick.  120. 

This  form  of  action  has  often  been  sustained 
in  cases  where  the  defendant  had  received  rents 
and  profits  from  property  belonging  to  the 
plaintiff. 

Blunden  v.  Baugh,  4  Croke,  802;  Moneypenny 
v.  Bristow,  2  Russ.  &  M.  117;  Nugent  v.  Riley, 
1  Met.  117;  Hills  v.  Bearse,  9  Allen,  408;  Hal 
den  v.  Duche,  2  Dall.  176  (2  U.  8.  bk.  1.  L.  ed. 
888);  O'Conley  v.  Natchez,  1  Sm.  &  Mar.  81; 
Arris  v.  Stukeley,  2  Mod.  260. 

Defendant  claims  that  his  agreement  with 
Jones,  McDuffee  &  Stratton,  was  a  license,  not 
a  lease. 

Francis*.  Hayward,  L. R. 22  Ch.  Div.  177;  Sny- 
der v.  Hersberg,  11  Phila.  200, 88  Leg.  Int.  158. 

In  the  case  at  bar,  all  the  elements  which  con- 
stitute a  lease  were  present.  The  question 
whether  a  contract  of  this  sort  is  a  lease  or  a 
license  has  never  arisen  in  the  case  of  a  sign ; 
but  it  has  arisen  under  the  laws  for  the  assess- 
ment of  poor  rates  in  England,  in  cases  which 
bear  a  close  resemblance  to  the  case  at  bar. 

Cory  v.  Bristow,  L.  R.  2  App.  Cas.  262;  Elec- 
tric Tel.  Co.  v.  Salford,  11  Exch.  181;  Lanca- 
shire &  C.  Tel.  Exch.  Co.  v.  Manchester,  L.  R. 
14  6.  B.  Div.  267. 

Messrs.  Alfred  Hemmenway  and  D.  F. 
Kimball,  for  defendant: 

An  action  for  money  had  and  received  will 
not  lie  to  try  the  title  to  property  between  two 
litigating  parties. 

Bigelow  v.  Jones,  10  Pick.  161;  Kittredge  v. 
Peaslee,  8  Allen,  287  ;  2  Greenl.  Ev.  §  120. 

Defendant  received  the  money  as  his  own, 
and  not  for  the  purpose  of  paying  it  over  to 
the  plaintiff,  or  under  any  trust  which  makes  it 
his  duty  to  pay  it  over. 

Butterworth  v.  Gould,  41  N.  Y.  450;  Law- 
rence v.  Batcheller,  181  Mass.  504,  507;  Moore 
v.  Moore,  127  Mass.  22. 
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Parol  evidence  ts  admissible  to  apply  the  de- 
scription in  a  deed. 

Lotejoy  v.  LoveU,  124  Mass.  270. 274;  Hough- 
ton v.  Moore,  141  Mass.  487.  2  New  Eng.  Rep. 
46;  Riddle  v.  Littlefield,  53  N.  H.  508. 

"Any  right  of  way.  or  other  easement  ne- 
cessary to  the  enjoyment  of  premises  granted, 
will  pass  as  appurtenant,  although  there  is  no 
express  mention  of  easements,  privileges,  or 
appurtenances." 

Hooper  v.  Farnsworth,  128  Mass.  487;  Oliver 
v.  Dickinson,  100  Mass.  114,  117;  Sherman  v. 
Williams,  118  Mass.  481. 

The  original  lessors  have  no  right  of  action 
against  the  sublessees. 

Patten  v.  Deshon,  1  Gray,  830. 

Allowing  the  sign  of  Jones,  McDuffee,  & 
Stratton  to  remain  for  a  pecuniary  considera- 
tion was  not  an  underletting  to  them;  it  was  a 
mere  license. 

Pevey  v.  Skinner,  116  Mass.  129;  Whits  v. 
Maynard,  111  Mass.  250,255; MeOrea v.  Marsh, 
12  Gray,  211;  Burton  v.  Scherpf,  1  Allen.  188. 

The  placing  of  the  sign  by  Jones,  McDuffee, 
&  Stratton  on  the  building  would  not  subject 
them  to  an  action  for  use  and  occupation. 

Bacon  v.  Parker,  188  Mass.  809,  812. 

A  covenant  not  to  assign  or  underlet  is  al- 
ways construed  strictly. 

O'Ketfe  v.  Kennedy,  8  Cush.  825,  827. 

But  if  the  agreement  with  the  sign  owners 
was  an  underletting,  it  would  have  been  valid 
until  the  plaintiffs  had  exercised  their  option 
to  terminate  it. 

Bemis  v.  Wilder,  100  Mass.  446;  Shattuek  v. 
Lovejoy,  8  Gray,  204;  Taylor,  Land.  &T.  §  412. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

We  think  that  the  outside  of  the  front  wall 
was  part  of  the  premises  demised  in  the  lease 
of  the  first  floor  in  the  building.  If  the  lan- 
guage had  been  used  in  a  conveyance  in  fee 
simple,  no  question  could  have  been  made  that 
the  walls  of  the  building  were  included.  Un- 
doubtly  the  owner  of  a  building  might,  in  con- 
veying the  lower  and  upper  portions  of  it  to 
different  grantees,  except  the  outside  of  the 
walls,  as  he  might  do  in  conveying  the  whole 
building  to  one  grantee.  In  every  case  it  is  a 
question  of  intention  found  in  the  language 
used  as  applied  to  the  subject-matter  and  con- 
strued in  connection  with  the  whole  instru- 
ment. A  lease  for  years  by  indenture  differs 
from  a  deed  in  fee  simple,  not  only  in  the  na- 
ture of  the  estate  created,  but  also  in  the  fact 
that  the  instrument  of  demise  is  an  agreement 
between  the  parties  containing  mutual  cove- 
nants affecting  their  rights  in  the  premises. 
The  words  of  description  used  should  be  con- 
strued in  view  of  these  considerations,  which 
might  require  a  different  meaning  to  be  given 
to  them  than  would  be  given  to  similar  words 
in  a  conveyance  in  fee. 

The  words  "first  floor  in"  the  building  are 
equivalent  to  first  story  of  the  building,  and 
naturally  include  the  walls.  The  apparent  in- 
tention is  to  separate  a  section  of  the  building 
as  a  distinct  tenement.  The  words  "first  floor" 
define  the  lower  and  upper  boundaries  of  this, 
but  there  is  nothing  to  fix  the  lateral  bounda- 
ries except  the  boundaries  of  the  building.  In 
this  respect  the  words  differ  somewhat  from 
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the  word  '  'room. "  "Floor"  means  a  section  of 
the  building  between  horizontal  planes;  the 
words  "in  a  building"  show  that  the  section  is 
of  the  whole  building  and  not  of  a  part  of  it. 
The  word  "room,"  includes  a  description  of 
the  perpendicular  as  well  as  of  the  horizontal 
planes  which  bound  the  parcel  of  the  house 
described  by  it,  and  excludes  the  outside  of 
lateral  walls,  at  least  when  they  constitute  the 
walls  of  another  room,  as  clearly  as  the  words 
"first  floor"  exclude  the  flooring  of  the  story 
above  it.  Under  what  circumstances  a  lease 
of  a  story  of  a  building  would  include  a  space 
beyond  the  building,  over  land  belonging  to 
it,  need  not  be  considered.  In  this  case  the 
building  adjoins  the  sidewalk;  and  the  "lower 
floor  in  the  building"  in  the  lease  must  be  held 
to  include  the  entire  front  wall  of  that  part  of 
the  building,  unless  there  is  something  to  con- 
trol the  natural  meaning  of  the  language. 

That  the  outside  of  the  front  wall  would  be 
valuable  to  the  lessee  as  part  of  the  premises, 
and  that  the  lease  gives  him  the  right  to  use  it 
for  some  purposes,  such  as  putting  out  signs  and 
displaying  goods,  is  not  disputed;  but  it  is  con- 
tended that  the  right  is  a  privilege  or  easement 
appurtenant  to  the  leased  premises  in  a  part  of 
the  building,  not  parcel  of  them.  The  defend- 
ant contends,  on  the  other  hand,  that  the  out- 
side of  the  front  wall  is  parcel  of  the  leased 
premises.  It  often  occurs  in  leases  of  part  of 
a  building  that  rights  in  other  parts,  or  in  land 
not* parcel  of  the  premises,  as  in  entries,  pas- 
sageways, and  yards,  pass  as  appurtenant  to 
them.  The  question  in  such  cases  generally  is, 
not  what  is  parcel  of  the  demised  premises,  but 
what  is  incident  to  them.  In  general,  a  deed 
or  lease  of  a  house  or  store  will  include  the 
land  under  it. 

In  Stoekteell  v.  Hunter,  11  Met  448.  and 
SJcawmut  Nat.  Bank  v.  Boston,  118  Mass.  125. 
it  was  held  that  the  land  under  a  building 
would  not  pass  as  parcel  of  the  premises  In  s 
lease  of  the  basement  of  a  building,  the  upper 
stories  of  which  were  let  to  other  tenants. 

Mr.  Justice  Dewey  says,  in  11  Met  456:  "The 
proper  construction  of  such  a  lease  as  the  pre- 
sent, as  it  seems  to  us,  is  that  the  lessee's  right 
of  occupation  of  the  land  is  an  interest  for  the 
time  being,  defeasible  by  the  destruction  of  the 
building  by  fire." 

Mr.  Justice  Morton  says,  in  118  Mass.  129: 
"The  real  question  is  whether  the  intention  of 
the  parties,  to  be  collected  from  the  wholelease, 
was  to  grant  to  the  lessees  any  estate  in  the 
land  itself.  As  we  have  seen,  the  lease  does 
not  in  terms  grant  any  estate  in  the  land.  *  *  * 
In  cases  where  different  rooms  in  the  same 
building  are  leased  to  separate  tenants,  the  sit- 
uation of  the  property  and  the  nature  of  the 
tenures  exclude  the  idea  that  each  tenant  takes 
an  estate  for  years  in  the  land.  Such  estates 
existing  at  the  same  time  in  different  tenants 
are  inconsistent  and  impossible.  *  *  *  The 
bank  and  Lawrence  cannot  both  take  an  estate 
for  years  in  the  same  land." 

In  the  case  at  bar  the  words  of  description 
naturally  include  the  premises  in  question,  the 
outer  wall.  It  is  plain  that  the  lease  grants  an 
interest  in  them,  not  merely  like  the  incidental 
right  of  support  or  shelter  which  it  grants  in 
the  land  and  other  parts  of  the  house,  bat  the 
right  to  use  and  enjoy,  as  leased  premises,  for 
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the  purposes  of  business.  That  right  is  exclu- 
sive. The  landlord  has  no  right  to  use  or  to 
let  it  for  such  purposes.  From  the  mere  de- 
mise, without  regard  to  special  provisions  of 
the  lease,  there  is  no  reason  that  the  landlord 
should  be  regarded  as  having  rights  in  the  out- 
side different  from  what  he  has  in  the  inside  of 
the  wall.  As  owner  of  the  upper  tenement  he 
has  a  right  in  the  whole  wall  for  support;  but 
that  right  would  not  operate  to  except  the  walls 
by  implication  from  a  deed  in  fee  of  the  lower 
tenement,  or  from  a  grant  of  it  for  years.  The 
occasions  that  the  reversioner  would  have  to 
enter  upon  the  wall  of  the  demised  tenement 
must  be  few  and  extraordinary,  and  it  could 
not  be  inferred  from  the  fact  that  the  right  was 
not  expressly  reserved  in  the  lease  that  the 
wall  was  excepted  from  it.  We  can  see  noth- 
ing, therefore,  in  the  nature  of  the  estate  grant- 
ed, that  should  prevent  the  outer  wall  from 
being  included  as  parcel  of  the  demised  prem- 
ises. On  the  contrary,  the  fact  that  it  is  of 
value  to  the  tenant  for  the  use  for  which  the 
premises  may  be  occupied,  and  of  no  value  for 
use  to  the  landlord,  would  indicate  that  it  was 
part  of  the  premises,  if  the  description  was 
doubtful.  If  it  did  not  pass  by  the  lease  in 
this  case,  it  would  seem  that  the  right  which 
the  plaintiff  claims  could  be  maintained.  The 
only  right  of  the  tenant  would  be  to  make  such 
use  of  it  as  would  be  lucident  to  his  grant  of 
the  adjoining  premises,  and  the  right  of  the 
landlord  would  be  to  enter  upon  it,  and  make 
any  use  of  it  not  inconsistent  with  the  inciden- 
tal rights  to  use  it  of 1  the  tenant.  He  might 
not  have  a  right  to  take  down  the  tenant's  sign, 
but  he  would  have  the  possession  of  the  wall, 
and  the  right  to  enter  upon  it,  and  to  use  any 
of  it  not  actually  used  by  the  tenant  for  any 
purpose  not  inconsistent  with  the  use  by  the 
tenant  of  the  leased  premises.  It  is  not  reason- 
able to  suppose  that  this  was  the  intention  of 
either  party.  The  actual  possession  and  use  of 
the  wall  by  the  tenant,  which  the  parties  obvi- 
ously intended,  is  sustantlally  that  of  leased 

S remises;  and  it  would  bo  very  difficult  to  de- 
ne or  fix  the  respective  rights  of  the  parties  in 
it,  except  on  the  assumption  that  it  is  a  part  of 
the  demised  premises. 

There  is  nothing  in  the  particular  provisions 
of  the  lease  that  bears  with  much  force  upon 
the  question.  The  covenant  of  the  lessee  to 
repair  is  what  would  be  expected,  whether 
the  outside  of  the  wall  were  included  or  not, 
unless  the  suggestion  is  entitled  to  some  weight 
that  if  the  outer  surface  of  the  wall  was  not 
included,  the  lessor  would  probably  have  in- 
sisted upon  a  special  covenent  by  the  lessee  to 
keep  it  in  repair.  Perhaps  the  covenaut  by 
the  lessee  to  save  the  lessor  harmless  from  all 
damages  arising  from  neglect  in  not  removing 
snow  and  ice  from  the  roof  of  the  building  or 
"from  the  sidewalk  bordering  on  the  premises 
so  leased,"  may  afford  a  slight  inference  that 
the  wall,  including  the  outer  surface  of  it, 
was  part  of  the  premises.  The  covenants  by  the 
lessee  not  to  underlet,  and  not  to  make  any  un- 
lawful, improper,  or  offensive  use  of  the  prem- 
ises, nor  any  alterations  or  additions,  and  that 
the  lessor  may  enter  upon  the  premises  to  ex- 
amine the  condition  thereof,  while  proper  to 
protect  the  interest  of  the  reversioner  in  the 
surface  of  the  wall,  do  not  appear  to  have  par- 
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ticular  reference  to  that.  We  can  find  nothing 
in  the  lease  which  militates  against  the  idea 
that  the  whole  outer  wall  is  included  in  the 
premises;  and  the  description  of  the  premises, 
as  applied  to  the  subject-matter,  and  the  right 
in  the  outer  surface  of  the  wall  which  it  is  rea- 
sonable to  suppose  the  parties  intended  that 
the  lessee  should  have,  and  the  entire  reasona- 
bleness that  the  whole  of  the  front  wall  of 
that  part  of  the  building  should  be  included 
in  the  lease  of  a  floor  or  story  of  it,  in  connec- 
tion with  the  particular  provisions  of  the  lease, 
lead  us  to  the  conclusion  that  the  outer  sur- 
face of  the  wall  was  part  of  the  demised  prem- 
ises. 

We  find  ao  authority  against  this.  Pevey  v. 
Skinner,  116  Mass.  129,  decided  that,  where 
different  rooms  in  a  building  were  let  to  differ- 
ent tenants,  a  license  by  the  owner  of  the 
building  to  the  tenant  of  a  lower  room  to  place 
his  sign  on  the  outer  wall  of  the  building  ex- 
tending fifteen  inches  higher  than  the  floor  of 
the  room  above,  was  not  revoked  by  a  lease 
of  the  room  above,  which  contained  the  pro- 
vision that  "the  lessee  may  have  the  right  to 
place  signs  upon  the  outer  wall  of  said  rooms." 
The  general  right  of  the  lessee  of  a  single 
room  in  the  outer  wall  was  not  considered. 
The  court  says  "his  right  to  use  the  outer 
surface  of  the  wall  was  defined  and  thereby 
limited  by  the  terms  of  the  lease."  The  de- 
cision can  have  very  little  bearing  upon  the 
lease  of  a  "floor,"  which  does  not  define  and 
limit  the  right  to  use  the  outer  wall.  Riddle  v. 
Littlefield,  58  N.  H.  508,  and  Baldwin  v.  Morgan, 
43  Hun,  855,  are  directly  in  favor  of  the  con- 
clusion we  have  reached.  Loring  v.  Bacon,  4 
Mass.  -.75,  and  Oheeeeborough  v.  Green,  lOConn. 
819,  are  cases  where  the  respective  rights  of 
owners  of  lower  and  upper  tenements  in  the 
same  building  are  considered,  but  have  no 
particular  bearing  upon  the  case  at  bar. 

It  is  claimed  that  the  agreement  of  the  de- 
fendant to  allow  the  sign  of  a  stranger,  in  con- 
sideration of  an  annual  payment  by  him,  to 
remain  upon  the  outside  wall  demised,  was  a 
breach  of  the  covenant  in  the  lease  not  to  un- 
derlet any  part  of  the  premises.  But  this  was 
a  license  and  not  a  lease.  It  was  permission 
to  do  a  particular  act,  to  affix  a  sign  to  the 
wall,  ana  gave  no  authority  to  do  any  other 
act  upon  the  premises.  The  facts  that  the  per- 
mission was  paid  for,  and  that  the  act  permit- 
ted was  a  continuing  one,  are  ordinary  ele- 
ments of  a  license.  Every  license  to  do  an 
act  upon  land  involves  the  exclusive  occupa- 
tion of  the  land  by  the  licensee,  so  far  as  is  ne- 
cessary to  do  the  act  and  no  farther;  a  lease 
gives  the  right  of  possession  of  the  land,  and 
the  exclusive  occupation  of  it  for  all  purposes 
not  prohibited  by  its  terms.  It  is  clear  in  this 
case  that  the  intention  was  that  the  licensee 
should  have  no  other  right  in  the  premises 
than  to  affix  his  sign  to  them,  and  that  every 
other  right  should  remain  in  the  defendant. 
An  agreement  of  this  nature  cannot  be  con- 
strued as  a  lease;  it  must  create  either  a  license 
or  an  easement.  In  Pevey  v.  Skinner,  116  Mass. 
129,  it  was  said  that  permitting  a  sign  to  be 
kept  upon  the  wall  for  a  long  lime  would  im- 
ply a  license,  but  it  was  not  intimated  that  it 
would  imply  a  lease  of  the  outer  surface. 
We  have  not  been  referred  to  any  case  in 
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which  the  question  here  presented,  or  any 
closely  resembling  it,  has  arisen.  Numerous 
casee  have  arisen  in  England  where  the  ques- 
tion was  whether  persons  occupying  land  un- 
der particular  agreements  were  liable  to  be 
ratea  as  occupiers.  See  Cory  v.  Britbm,  L.  R. 
2  App.  Cas.  262;  Electric  Tel.  Exch.  Co.  v.  Bed- 
ford, 11  Exch.  181;  Lancashire  &  C.  Tel.  Co.  v. 
Manchester,  L.  R.  14  Q.  B.  D.  267:  Watkins  v. 
Mtlton-nezt-Gravesend,  L.  R.  8  Q.  8.  850; 
Forest  v.  Greenwich,  8  El.  &  Bl.  890. 

In  Selby  v.  Great**,  L.  R.  8  C.  B.  594  the 
letting  of  a  defined  portion  of  a  room  in  a 
factory  with  steam  power  for  working  lace 
machines  was  held  to  be  a  demise;  and  in 
Hancock  v.  Austin,  14  C.  B.  N.  8.  684,  permis- 
sion to  place  lace  machines  in  a  room  in  a  fac- 
tory, and  to  work  them  with  steam  power  fur- 
nished by  the  owner  of  the  factory,  was  held 
to  be  a  license,  and  to  create  no  demise.  The 
case  last  cited  approaches  nearest  to  the  case 
at  bar  of  any  that  we  have  seen,  and  in  that, 
the  reasons  for  regarding  the  transaction  as  a 
lease  are  obviously  stronger  than  in  this  case. 
That  was  permission  to  occupy,  with  fixed 
machines,  a  portion  of  the  floor  and  space 
above  it;  this  is  permission  to  insert  fastenings 
in  the  outer  wall  from  which  to  suspend  a  sign 
in  proximity  to  but  outside  of  the  building. 

Judgment  for  the  defendant  in  both  cases. 


James  MOORE 
v. 

Daniel  STINSON. 

1.  Where  the  money  of  one  is  wrongfully 
used  by  another,  in  whose  possession  it 
ie,  so  lontc  as  the  owner  can  definitely 
trace  it,  he  may  pursue  it,  and  estab- 
lish on  the  land  bought  with  it  an 
equitable  lien  in  the  nature  of  a  result- 
ing trust. 

2.  Even  when  the  money  thus  used  has 
paid  for  only  a  part  of  the  land 

bought,  the  land  may  still  be  compelled 
to  be  sold,  that  the  money  thus  used 
may  be  realized. 

3.  Where  land  is  purchased  and  the  con- 
veyance of  the  legal  estate  is  taken  by 
one  person,  and  the  consideration  is 
paid  by  another,  there  is  a  resulting 
trust  in  the  legal  estate  in  favor  of 
the  person  who  advanced  the  pur- 
chase money.  The  party  named  in  the 
conveyance  as  grantee  becomes  a  trustee 
for  him  from  whom  the  consideration 
proceeds. 

4.  This  is  also  the  case  where  it  is  shown 
that  a  part  of  the  purchase  money 
was  paid  by  one*  and  the  deed  was 
given  to  another,  if  it  were  paid  for 
some  specific  part  or  distinct  interest  in 
the  land. 

5.  The  admission  of  parol  evidence  in 

such  cases  does  not  come  within  the 
prohibition  providing  that  trusts  con- 
cerning land,  except  such  as  may 
arise  or  result  by  implication  of  law, 
shall  not  be  created  or  declared  unless 
by  an  instrument  in  writing  signed  by 


the  party  making  or  declaring  the  same, 
or  by  his  attorney. 

6.  In  cases  of  this  nature,  oral  or  written 
testimony  showing  the  circumstances 
of  the  transaction  and  the  intention  of 
the  parties,  and  the  admissions  or  agree- 
ments of  the  parties,  even  if  oral,  are 
admissible  to  prove  or  disprove  the 
implied  trust. 

7.  Where  the  party  seeking  to  establish 
an  equitable  lien  in  the  nature  of  a  re- 
sulting trust,  or  where  the  alleged  cestui 
que  trust,  by  virtue  of  a  resulting  trust, 
is  not  a  party  to  the  deed,  he  is  not 
estopped  by  its  recitals  or  covenants 
from  proving  all  the  facts  from  which 
the  equitable  lien  or  trust  may  re- 
sult. 

8.  But  the  grantee  in  such  a  deed,  which 
recites  the  consideration  and  declares 
the  trusts  upon  which  he  shall  hold  the 
estate,  cannot  be  permitted,  by  parol 
proof,  to  change  it,  or  engraft  a  new 
and  distinct  trust  in  his  own  favor  upon 
it.  TbiB  would  be.  in  effect,  to  contra- 
dict a  deed  to  which  he  is  a  party,  whieh 
he  is  estopped  to  do. 

(Middlesex  Filed  June  28, 1887.) 

ON  report.  Decree  for  plaintiff. 
Bill  in  equity  to  compel  the  conveyance 
by  defendant  of  a  certain  piece  of  real  estate 
devised  to  plaintiff  by  the  will  of  his  late  wife, 
Jane  Moore,  alleged  to  have  been  held  by  de- 
fendant in  trust  for  her,  which  trust  is  now 
terminated.  Defendant,  who  was  Jane  Moore's 
brother,  admitted  such  trust  during  Jane's  life, 
but  alleged  that  by  her  decease  it  became  bis 
property  in  fee. 

On  August  11, 1846,  the  land  was  conveyed 
to  defendant  "  in  trust  for  Jane  Allen.  *  *  * 
wife  of  Thomas  Allen,  and  her  heirs  and  as- 
signs forever."  Jane  Allen  subsequently  be- 
came Mrs.  Moore.  The  consideration  was 
$700— "to  us  paid  by  Daniel  Stinson  in  trost 
for  Jane  Allen."  At  that  time  Mrs.  Allen's 
first  husband  was  confined  in  an  insane  asy- 
lum, where  he  died  August  19,  1847. 

Mrs.  Allen  occupied  the  premises  from  the 
time  of  the  conveyance  to  her  decease,  as  the 
wife  of  Thomas  Allen,  during  her  widow- 
hood, and  together  with  plaintiff  after  her 
marriage  to  him,  which  took  place  May  27. 
1848.  At  the  time  of  such  marriage,  or  imme- 
diately thereafter,  she  and  plaintiff  demanded 
a  deed  of  the  premises  to  plaintiff  from  de- 
fendant, which  he  declined  to  make.  Imme- 
diately after  this  refusal  Mrs.  Moore  made  a 
will,  devising  this  parcel,  together  with  all  her 
other  property,  to  plaintiff,  which  will  has 
been  duly  proved  and  allowed. 

At  the  trial  defendant  offered  to  prove,  and 
if  the  evidence,  which  was  received  de  bene, 
was  competent,  did  prove,  that  at  the  time  of 
the  purchase  he  had  in  the  hands  of  his  sister, 
Mrs.  Allen,  about  $800,  which  he  had  depos- 
ited with  her  from  time  to  time  without  special 
appropriation  by  him,  which  sum  was  devoted 
to  this  purchase  by  his  assent;  that  she  was  to 
live  on  the  place  during  life,  and  it  was  than 
to  come  to  him;  and  that  the  deed  was  made 
to  him  in  trust  for  that  reason.   This  arraage- 
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ment  or  agreement  was  entirely  oral,  and  the 
only  evidence  of  it  was  the  testimony  of  de- 
fendant. 

The  plaintiff  paid  the  taxes  on  the  premises 
during  his  occupation,  and  also  put  a  barn  of 
small  value  upon  the  place,  and  to  some  ex- 
tent filled  in  the  land.  • 

Messrs.  Causten  Browne  and  JF.  H.  Tay- 
lor, for  plaintiff: 

The  legal  effect  of  a  deed  in  trust  for  a  wife 
and  her  heirs  and  assigns  forever  is  to  create  a 
trust  for  her  during  coverture,  the  use  being 
executed  upon  the  termination  of  the  trust. 

Richardson  v.  Stoddard,  100  Mass.  529. 

An  agreement  operating  to  devise  a  part  of 
the  estate  given  by  the  terms  of  the  deed  can 
only  be  proved  by  writing. 

Glass  v.  Hurlbert,  102  Mass.  24;  Browne;  Fr. 
5111,  and  note;  White  v.  Carpenter,  2  Paige, 
287;  McGowan  v.  MeOowan,  14  Gray,  119; 
Bresnihan  v.  Bheehan,  125  Mass.  18. 

The  rule  in  Campbell  v.  Dearborn,  109  Mass. 
180,  admitting  parol  evidence  to  show  that  a 
deed  absolute  on  its  face  was  really  intended 
as  a  mortgage,  does  not  apply.  The  part  of 
the  purchase  money  paid  by  him  in  whose  fa- 
vor the  resulting  trust  is  sought  to  be  en- 
forced must  be  shown  to  have  been  paid  for 
some  specific  part  or  distinct  interest  in  the  es- 
tate; a  general  contribution  of  money  toward 
the  entire  purchase  is  not  sufficient. 

MeOowan  v.  MeOowan,  14  Gray.  121,  and 
cases  cited;  Snow  v.  Paine,  114  Mass.  526; 
Bresnihan  v.  Sheehan,  125  Mass.  18. 

Mr.  H.  H.  Winslow,  for  defendant: 

Parol  evidence  is  competent  to  show  the  sit- 
uation of  the  parties  at  the  time  of  the  execu- 
tion of  the  deed,  on  question  of  intent. 

Ayer  v.  Ayer,  16  Pick.  827;  Parker  v.  Con- 
verse, 5  Gray,  886;  Richardson  v.  Stoddard,  100 
Mass.  528. 

Parol  evidence  is  competent  to  establish  a 
resulting  trust. 

Peabody  v.  TarbeU,  2  Cush.  226;  Livermore 
v.  Aldrich,  5  Cush.  431;  Kendall  v.  Mann,  11 
Allen,  15;  Perkins  v.  Nichols,  11  Allen.  542; 
Chesman  v.  Cummings,  142  Mass.  65,  70,  2  New 
Eng.  Rep.  850. 

As  to  fact  that  only  evidence  of  agreement 
was  oral  testimony  of  defendant,  see — 

Williams  v.  Williams,  142  Mass.  515,  8  New 
Eng.  Rep.  110. 

Devens,  J.,  delivered  the  opinion  of  the 
court: 

As  both  parties  have  discussed  fully  the 
question  whether  it  is  competent  for  the  de- 
fendant to  show  by  evidence  of  a  payment  for 
the  remainder  of  the  estate,  and  of  an  oral 
agreement,  that  the  parcel  of  land  conveyed  to 
him  in  trust  for  his  sister,  Mrs.  Allen  (after- 
wards Mrs.  Moore),  became  his  property  at  her 
decease,  either  by  way  of  resulting  trust  or 
otherwise,  we  proceed  to  consider  this  without 
at  this  moment  dealing  with  the  form  of  the 
bill. 

If  the  proposition  of  the  defendant  be  con- 
ceded, namely,  that  the  fact  of  Mrs.  Allen's 
coverture  and:  the  then  situation  of  the  parties, 
with  the  fact  that  the  conveyance  was  in  terms 
made  in  trust  to  defendant  Stinson,  sufficiently 
show  that  the  intention  of  the  parties  was  not 
10  create  a  mere  use  to  be  executed  under  the 
2  Mass. 


statute,  but  a  trust  during  coverture,  the  legal 
effect  of  the  deed  to  Stinson,  which  was  without 
any  words  of  inheritance,  "in  trust  for  Jane  Al- 
len. *  *  *  wifeof  Thomas  Allen, and  her  heirs 
and  assigns  forever,"  was  to  create  a  trust  for 
her  during  coverture  and  a  legal  estate  after- 
wards, the  use  being  executed  upon  the  termi- 
nation of  the  trust.  Ayer  v.  Ayer,  16  Pick. 
827;  Richardson  v.  Stodder,  100  Mass.  529.  By 
the  death  of  Thomas  Allen  the  coverture  of 
Mrs.  Allen  terminated,  and  with  it  the  trust. 
Her  equitable  estate  during  coverture  had  been 
changed  into  a  legal  interest.  Nor  can  this 
have  Deen  affected  or  altered  by  her  subsequent 
marriage. 

The  contention  of  the  defendant  is  that  even 
if  such  be  the  construction  of  the  deed  if  its 
language  alone  be  considered,  it  is  compe- 
tent for  him  to  prove  that  his  money  was  used 
by  his  sister,  Mrs.  Allen,  for  the  purchase,  to- 
gether with  her  own,  upon  the  agreement  that 
she  should  have  the  occupation  of  the  estate 
for  life,  without  any  authority  to  sell  or  give 
it  away,  and  that  it  was  then  to  be  his  property; 
and  that  upon  these  facts  there  is  an  implied 
or  resulting  trust  in  his  favor.  This  is  wholly 
to  change  the  legal  effect  of  a  deed  by  parol 
evidence,  and  to  prove  that  where  one  use  .is 
declared  by  a  deed  another  use  may  result,  and 
this  in  a  case  where  the  party  seeking  to  estab- 
lish the  resulting  trust  is  himself  a  party  to  the 
deed  the  legal  construction  of  which  he  thus 
seeks  to  vary. 

Where  the  money  of  one  is  wrongfully  used 
by  another,  in  whose  possession  it  is,  so  long 
as  the  owner  can  definitely  trace  it,  he  may 
pursue  it,  and  establish  on  the  land  bought 
with  it  an  equitable  lien  in  the  nature  of  a  re- 
sulting trust.  And  even  when  the  money  thus 
wrongfully  used  has  paid  for  only  a  part  of  the 
land  bought,  the  land  may  still  be  sold  that  the 
money  thus  used  may  be  realized.  Bresnihan 
v.  Shiehan,  125  Mass.  11;  MeOivney  v.  MeOiv- 
ney,  142  Mass.  156,  2  New  Eng.  Rep.  588. 
Where,  also,  land  is  purchased,  and  the 
conveyance  of  the  legal  estate  is  taken  by 
one  person  and  the  consideration  is  paid  by 
another,  there  is  a  resulting  trust  in  the 
legal  estate  in  favor  of  the  person  who  ad- 
vanced the  purchase  money.  The  party  named 
in  the  conveyance  as  grantee  becomes  a  trus- 
tee for  him  from  whom  the  consideration  pro- 
ceeds. This  is  also  the  case  where  it  is  shown 
that  a  part  of  the  purchase  money  was  paid, 
if  it  were  paid  for  some  specific  part  or  distinct 
interest  in  the  land.  The  admission  of  parol 
evidence  in  such  cases  does  not  come  within 
the  prohibition,  providing  that  trusts  concern- 
ing land,  except  such  as  may  arise  or  result  by 
implication  of  law,  shall  not  be  created  or  de- 
clared, unless  by  an  instrument  in  writing 
signed  by  the  party  making  or  declaring  the 
same,  or  by  his  attorney.  Livermore  v.  Al- 
drich, 5  Cush.  481;  Peabody  v.  TarbeU,  2  Cush. 
236;  Kendall  v.  Mann,  11  Allen,  15;  Perkins  v. 
Nichols,  Id.  542;  MeOowan  v.  MeOowan,  14 
Gray,  121;  Snow  v.  Paine,  114  Mass.  526;  Oould 
v.  Lynde,  Id.  866. 

In  cases  of  this  nature  the  implication  of  a 
trust  from  the  fact  that  the  consideration  for 
the  purchase  was  paid  by  one  while  the  land 
was  conveyed  to  another  may  be  overcome  or 
disproved  or  may  be  corroborated  by  any  oral 


Digitized  by 


Googft8 


656 


New  England  Reporter — Sup  Jod.  Ct.  of  Massachusetts. 


Jura, 


or  written  testimony  showing  the  circum- 
stances of  the  transaction  and  the  expressed  or 
probable  intention  of  parties.  The  admis- 
sions or  agreements  of  the  parties,  even  if  oral, 
may  then  De  proved  as  tending  to  destroy  or 
confirm  the  inference  deducible  from  the  facts 
of  payment  of  consideration,  and  of  the  deed. 
Blodgett  v.  Hildreth,  103  Mass.  486. 

But  there  is  an  obvious  distinction  between 
the  cases  of  this  class  and  the  one  at  bar. 
Where  the  party  seeking  to  establish  an  equita- 
ble lien  in  the  nature  of  a  resulting  trust,  or 
where  the  alleged  cestui  que  trust,  by  virtue  of 
a  resulting  trust,  is  not  a  party  to  the  deed,  he 
is  not  estopped  by  its  recitals  or  covenants  from 

{>roving  all  the  facts  from  which  tbe  equitable 
ien  or  trust  may  result.  Livermore  v.  Aldrich, 
5  Cush.  481.  The  defendant  in  the  case  at  bar 
was  the  grantee.  The  deed  he  received  recited 
the  consideration, — declared  the  trust  upon 
which  he  should  hold  the  estate.  He  cannot 
now  be  permitted  by  parol  proof  to  change  this, 
or  engraft  a  new  and  distinct  trust  in  his  own 
favor  upon  it.  This  is  in  effect  to  contradict 
594 


the  deed  to  which  he  is  a  party.  The  distinc- 
tion between  such  a  case,  and  that  of  a  convey 
ance  to  a  third  party  where  the  money  has  been 
furnished  by  another  to  whom  the  trust  re- 
sults—who is  in  no  way  estopped  by  the  re- 
citals or  covenants  of  the  deed,— has  been  fre- 
quently pointed  out  Gould  v.  Lynde,  nmra, 
Gove  v.  Learoyd,  140  Mass.  524,  1  New  Eng. 
Hep.  913.  The  title  to  the  real  estate  u 
dispute  we  must  hold  to  be  in  the  plain- 
tiff. The  use  having  been  executed  by  the 
cessation  of  the  coverture  of  Mrs.  Allen,  her 
title  was  complete,  and  he  is  her  devisee. 
The  title  of  the  plaintiff  is  also  perfect  upon  the 
public  record,  when  this  is  supplemented  by 
proof  of  the  death  of  Mrs.  Allen  and  her  hus- 
band. 

But  in  view  of  the  fact  that  defendant  his 
appeared,  asserted  a  title  which  has  been  fully 
discussed  and  considered,  and  has  rested  hu 
case  upon  that,  we  are  of  the  opinion  that  the 
plaintiff  may  have  a  decree  declaring  her  title. 

Decree  accordingly. 
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MAINE. 
Supreme  Judicial  Court. 


BOSTON  &  MAINE  R.  R.  CO. 
COUNTY  COMMISSIONERS. 

OLD  ORCHARD  BEACH  R.  R.  CO. 

v. 

SAME. 

1.  The  Legislature  has  constitutional 
power  to  provide  by  statute  that  a 
railroad  company  shall  build  and 
maintain  so  much  of  a  highway  as 
comes  within  its  limits  where  such  way 
crosses  its  track  at  grade. 
1%.  Such  a  statute  would  not  impair  the 
obligation  of  any  contract  with,  a  com- 
pany, though  its  charter  provide  that  it 
is  not  to  be  altered,  amended,  or  re- 
pealed. 

3.  Police  power  of  a  State  defined  and 
illustrated.  In  estimating  the  land 
damages  of  a  company  when  a  way  is 
laid  across  its  track,  the  jury  are  not  to 
take  into  account  any  damages  for  ex- 
penses in  defending  itself  against 
claims  for  accidents  at  the  crossing. 
(York  Decided  June  2,  1887.) 

€N  exceptions  and  motion  for  a  new  trial  by 
plaintiffs.  Overruled. 
Appeals  from  the  decision  of  the  County 
Commissioners  relating  to  the  land  damages  of 
the  two  railroad  companies  for  laying  out  a 
highway  across  their  respective  tracks. 

The  points  presented  by  the  exceptions  are 
-stated  in  the  opinion. 

Mr.  G.  C.  Yeaton,  for  plaintiffs: 
Instructions  numbered  1  and  2  are  quoted 
directly  from  Massachusett*  Central  R.  B.  Co. 
v.  Boston,  Clinton  A  Fitekburg  R.  B.  Co.  121 
Mass.  124,  126,  and  Old  Colony  A  Fall  River  R. 
B.  Co.  v.  Plymouth  County.  14  Gray,  155,  168 
(with  such  verbal  changes  as  fit  the  language 
to  the  cases  at  bar);  and  we  assume  will  be 
•conceded  sound  and  applicable  to  the  cases  at 
bar,  except  so  far  as  they  may  be  affected  by 
so  much  of  the  provision  of  Rev.  Stat.  chap. 
18,  §  27,  as  embodies  the  provisions,  originating 
in  chap.  214  of  1874,  and  modified  by  chap. 
48  of  1878,  that  "when  such  way  crosses  the 
track  at  grade,  the  expense  of  building  and 
maintaining  so  much  of  such  way  as  is  within 
the  limits  of  such  railroad  shall  be  borne  by 
the  railroad  company  whose  track  is  so 
•crossed." 

It  was  claimed  at  nisi  prius,  and  may  be 
.claimed  here,  that  this  statutory  provision  has 
received  full  and  final  construction  by  this 
-court  in  the  late  case,  Portland  A  B.  B.  R.  Co. 

Deering,  78  Me.  61,  1  New  Eng.  Rep.  475, 
and  that  the  opinion  in  that  case  entirely  covers 
the  ground  taken  by  appellants  in  these  cases. 
Whatever  may  be  conceded,  so  far  as  the  ap- 
3>eal  of  the  Orchard  Beach  Railroad  Company 
ib  concerned,  it  is  not  admitted  that  this  statute 
applies  to  the  Boston  &  Maine  Railroad. 

The  statute  was  held  valid,  because  that  cor- 
poration (the  Portland  &  Rochester  Railroad) 
-was  admitted  to  be  within  the  scope  of  the  pro- 
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visions  of  Rev.  Stat.  chap.  46.  §28,  originating 
March  17,  1881,  subjecting  all  Acts  of  Incor- 
poration subsequent  to  the  last-mentioned  date 
to  legislative  alteration  and  amendment,  "  un- 
less they  contain  an  express  limitation,"  as  also 
subsequent  to  the  constitutional  amendment 
above  referred  to. 

Exactly  this  limitation  the  original  charter 
of  the  Boston  &  Maine  Railroad  does  contain. 
The  Act  of  March  80,  1886,  chap.  179,  §  17, 
provides  that  an  Act  entitled  'An  Act  Con- 
cerning Corporations,'  paqsed  March  17, 1881, 
shall  not  extend  or  apply  to  the  company  here- 
by incorporated." 
Webb,  R.  R.  Laws  of  Me.  p.  86. 
The  spirit,  and,  in  part,  the  scope,  of  the 
protection  afforded  by  this  exemption,  as  well 
as  the  entire  constitutionality  of  this  and  sim- 
ilar statutory  provisions,  this  court  has  declared 
in  State  v.  Dexter  A  N.  R.  R.  Co.  69  Me.  44. 
Nor  will  it  be  claimed  that  this  exemption  was 
lost  by  the  corporation,  in  any  way,  until  the 
Act  of  1871,  chap.  680. 
Webb,  R.  R  Laws  of  Me.  pp.  90,  91. 
Some  of  the  marks  of  distinction  between 
an  Act  of  Incorporation  and  a  grant  of  addi- 
tional power  to  an  existing  corporation,  are 
pointed  out  in  State  v.  Maine  Cent.  R.  R.  Co. 
66  Me.  488. 

See  Tennessee  v.  Whittcorth,  117  TJ.  8. 129  (Bk. 
29,  L.  ed.  880).  citing  a  line  of  twelve  decisions 
of  the  same  court,  from  Philadelphia  A  W.  R. 
R.  Co.  v.  Maryland.  10  How.  894  (51  U.  8.  bk. 
18.  L.  ed.  469),  to  Chesapeake  A  0.  R.  R.  Co.  v. 
MiUer,  114  U.  8.  185  (Bk.  29.  L.  ed.  121). 

As  to  the  difficulties  of  any  repeal  of  specific 
legislation  by  general,  or  of  special  provisions 
by  general  language,  see  Webb  v.  Ridgley,  88 
Md.  864;  Fitzgerald  v.  Champneys,  80  L.  J.  Ch. 
782;  Wilberf.  Stat.  818,  380.  881.  884;  Max- 
well, Interp.  of  Stat.  66;  Dwar.  Stat.  580,  582. 

The  power  of  the  Legislature  to  subsequently 
require  a  railroad  corporation  to  construct  any 
portion  of  a  way  not  in  existence  at  the  date 
of  its  charter  can  only  be  supported  as  an  ex- 
ercise of  what  has  been  termed  the  police 
power,  which,  being  inalienable  in  its  nature, 
the  Legislature  must  forever  retain. 

One  of  the  plain  limitations  it  can  never 
transgress  is  the  boundary  line  which  surrounds 
vested  property  rights. 

Cooley,  Const.  Lim.  p.  572;  Morawetz,  Priv. 
Corp.  p.  448;  Richmond,  F.  A  P.  R.  R.  Co.  v. 
Richmond,  96  U.  S.  521.  528  (Bk.  24,  L.  ed.  784). 

Illustrations  of  the  rightful  exercise  of  this 
power,  and  impliedly,  if  not  of  its  exact  limit, 
certainly  of  a  field  clear  beyond  this  limit, 
quoad  regulation  of  railroads  at  their  intersec- 
tion with  public  ways,  may  be  found  cited  by 
Mr.  Morawetz,  In  Private  Corporations,  §  443 
el  seg. ,  including  two  domestic  decisions,  viz. : 
Norris  v.  Androscoggin  R.  R.  Co.  80  Me.  278; 
Veastie  v.  Mayo,  45  Me.  560. 

A  very  full  discussion  of  the  nature  and  lim- 
its of  the  police  power  is  found  in  Philadelphia, 
W.  A  B.  R  R.  Co.  v.  Bowers,  4  Houst.  506, 
587.  8ee  also  State  v.  Taxation  Comrs.  87  N.  J. 
L.  240. 

Unless  the  landowner  is  paid  such  sum  as 
leaves  him  in  as  good  condition  as  he  was  be- 
fore the  taking,  no  sophistry  can  reconcile  the 
process  with  the  constitutional  provision  pro- 
tecting private  property  against  confiscation. 
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Atlantic  db  P.  Tel.  Co.  v.  Chicago ,  R  1.  db 
P.  B.  B.  Co.  6  Bias.  168,  161;  Morawetz, 
Priv.  Corp.  486. 

Mr.  R.  P.  Tapley,  for  defendants: 

By  a  series  of  decisions  in  this  State  and 
Massachusetts,  it  has  been  determined  that 
evidence  of  long-continued  use  is  admissible  to 
show  the  existence  of  a  public  way,  and  raise 
the  presumption  that  it  was  once  legally  astab- 
lished.  The  cases  are  numerous  in  this  State. 
They  are  fully  considered  in — 

State  v.  Bunker,  59  Me.  866;  Browne  v.  Bow- 
doinham,  71  Me.  144;  Bigelow  v.  Hillman,  87 
Me.  62. 

There  are  at  least  ten  other  cases  in  this 
State  recognizing  the  authority  to  thus  prove 
the  legal  existence  of  a  highway,  and  limiting 
the  term  of  user  to  at  least  twenty  years. 

See  Bttctv.  Troy,  5  Me.  868,  decided  in  1828. 

The  same  doctrine  prevails  in  Massachu- 
setts. 

Commonwealth  v.  Coupe,  128  Mass.  66;  Fitch- 
burg  B.  B.  Co.  v.  Page,  181  Mass.  395. 

In  Lawrence  v.  Mt.  Vernon,  35  Me.  100,  the 
question  arose  whether  the  highway,  which  was 
proved  by  twenty  years'  user,  included  all  be- 
tween certain  fences.  The  court  says:  "  The 
existence  of  the  road  *  *  *  was  proved  by 
user  alone,  and  whether  that  was  extended  be- 
yond the  actual  travel  was  a  material  fact 
upon  the  determination  of  which  the  rights  of 
the  parties  might  depend.  The  jury  might  find 
the  user  coextensive  only  with  the  actual  travel, 
and  if  so  the  alleged  cause  of  injury  would 
not  be  within  the  road  as  found  by  them. 
They  might  upon  the  evidence  have  deemed 
the  road  to  extend  beyond  the  traveled  path, 
so  as  to  include  the  cause  of  injury  within  its 
limits.  *  *  *  The  boundaries  of  the  road,  as 
established  by  user,  were  to  be  determined  by 
them." 

In  Sprague  v.  Watte,  17  Pick.  809,  the  court 
says:  "It  is  contended  that  whenever  a  public 
or  private  easement  is  proved  by  use  only,  the 
limitations  and  restrictions  of  the  right,  as  well 
as  the  right  itself,  are  established  by  such  use, 
and  of  course  no  right  can  be  established  be- 
yond what  has  been  in  fact  used  and  enjoyed. 
This,  as  a  general  rule,  is  correct;  but  if  it  is  in- 
tended to  say,  in  regard  to  ancient  highways, 
that  the  right  of  the  public  is-  limited  to  that 
portion  of  the  highway  usually  called  the 
traveled  path,— that  part  actually  used  or 
worn  by  feet  or  wheels,— it  is  a  misapplication 
of  the  rule." 

In  Hannum  v.  Belchertoxcn,  19  Pick.  812, 
upon  a  question  of  this  kind,  the  court  says 
that  our  public  roads  generally  are  used  for  car- 
riages, and  that  they  must  be  wide  enough  for 
two  carriages  to  pass  each  other;  that  the  jury 
had  a  right  to  infer  from  the  evidence  that  this 
road  extended  beyond  the  path  marked  by 
the  feet  of  cattle,  and  wheels. 

The  grant  of  a  way  was  held  in  Vermont  to 
be  the  grant  of  a  space  reasonably  convenient 
for  the  purpose  for  which  it  was  granted. 

Walker  v.  Pierce,  88  Vt.  98. 

In  Bichardson  v.  Pond,  15  Gray,  890,  the 
court  says:  "  Where  a  right  of  way  is  proved 
to  exist  by  adverse  use  and  enjoyment  only, 
the  common  and  ordinary  use  which  estab- 
lishes the  right  also  limits  and  qualifies  it." 

In  Curtit  v.  Kculer,  14  Barb.  511,  it  is  said: 
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"The  public  cannot  acquire  an  easement  by 
prescription.  A  prescription  supposes  a  grant, 
and  in  the  case  of  the  public  there  can  be  no- 
grantee." 

The  charter  under  which  the  appellant's 
road  was  built  from  Berwick  to  Portland  was 
passed  in  February,  1871;  that  charter  gave 
the  Boston  &  Maine  Railroad  Corporation  (a  cor- 
poration declared  by  it  to  be  in  existence),  au- 
thority to  build  through  certain  towns  in  Maine, 
"with  all  the  rights,  powers,  privileges,  and  im- 
munities in  respect  thereto,  of  similar  railroad 
corporations  under  the  laws  of  this  Stale,  and. 
subject  to  like  liabilities  and  duties." 

Webb,  R.  R.  Laws  of  Me.  p.  90;  Laws  1871, 
chap.  680. 

In  Stetson  v.  Bangor,  60  Me.  815,  it  was  held 
that  the  location  of  a  way  over  one  existing  by 
dedication  would  entitle  to  only  nominal  dam- 
ages. See  the  discussion  of  the  same  case  in 
73  Me.  857. 

The  franchise  to  be  a  corporation  is  distinct 
from  a  franchise  as  a  corporation  to  maintain 
separate  a  railroad. 

Memphis  &  L.  R.  R.  B.  Co.  v.  Berry,  112  U.  S. 
609  (Bk.  28,  L.  ed.  887). 

Grants  of  privileges  and  exemptions  are 
strictly  construed  against  corporations  and  in 
favor  of  the  public. 

10  How.  416  (51 U.  S.  bk.  18,  L.  ed.  478);  13 
How.  71  (54  U.  8.  bk.  14,  L.  ed.  56);  1  Black, 
860  (50  U.  8.  bk.  18,  L.  ed.  147);  Id.  486  (Id. 
178);  8  How.  569  (49  U.  S.  bk.  12,  L.  ed.  1201). 

A  corporation  endowed  with  the  capacities 
it  possesses  by  the  co-operative  legislation  of 
two  States  cannot  have  one  and  the  same  legal 
being  in  both  States.  It  is  really  two  corpora- 
tions, deriving  its  powers  from  different  sov- 
ereignties, and  exercising  them  within  distinct 
limits. 

Ohio  db  M.  B.  B.  Co.  v.  Wheeler,  1  Black,  2* 
(66  D.  S.  bk.  17.  L.  ed.  130);  Mutter  v.  Doat, 
94  U.  8.  444  (Bk.  24,  L.  ed.  207). 

A  State  statute  which  declares  that  all  char- 
ters of  corporations  granted  after  its  passage 
may  be  altered,  does  not  necessarily  apply  to 
supplements  to  an  existing  charter  enacted 
subsequently  to  the  statute. 

New  Jersey  v.  Yard,  95  U.  8.  104  (Bk.  24,  L 
ed.  852). 

So  supplements  may  be  charged  with  duties- 
the  originals  were  not,  upon  same  principle. 
They  are  independent  Acts.  The  Boston  & 
Maine  Railroad  Corporation  exists  under  char- 
ters granted  in  Maine,  New  Hampshire,  and 
Massachusetts.  Under  the  decisions  of  the 
Federal  courts  this  makes  three  corporations, 
each  having  the  same  name,  deriving  ita  pow- 
ers from  distinct  sovereignties.  1  Black.  286 
(66  U.  S.  bk.  17,  L.  ed.  180);  Acta  1848.  chap. 
108;  Webb,  R.  R.  Laws  of  Me.  87. 

Emery,  J.,  delivered  the  opinion  of  the 

court:- 

The  County  Commissioners  of  York  County 
laid  out  and  established  a  county  road,  cross- 
ing at  grade  the  tracks  of  both  the  appellant 
railroad  companies,  and  made  an  appraisal  of 
the  damages  sustained  by  each  company  from 
the  necessary  appropriation  of  its  land  whb- 
in  the  limits  of  its  location.  The  railroad  com- 
panies appealed,  and  the  question  of  damage* 
was  tried  before  a  jury  in  this  court. 
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1887.  Boston  &  Mains  R.  R.  Co. 

The  bill  of  exceptions  presents  practically 
only  two  questions,  one  raised  by  the  first 
three  exceptions,  and  the  other  by  the  fourth 
exception.  The  solution  of  these  two  ques- 
tions will  dispose  of  all  the  exceptions. 

The  Legislature  had  ordered,  by  Rev.  Stat, 
chap.  18,  §27,  that  in  such  cases  the  railroad  com- 
pany shall,  at  its  own  expense,  build  and 
maintain  so  much  of  said  county  road  as 
is  within  the  limits  of  the  railroad.  This  court 
held  in  Portland  &  R.  R.  R.  Co.  v.  Deering,  78 
Me.  M,  1  New  En*.  Rep.  475,  that  this  stat- 
ute duty  of  the  railroad  company  did  not  en- 
title it  to  any  extra  compensation  for  the  tak- 
ing of  its  land, — that  the  expense  thus  put  upon 
the  railroad  company  was  not  to  be  consid- 
ered in  appraising  their  damages.  The  result 
in  the  case  cited  is  decisive  against  the  claim 
of  the  Orchard  Beach  Railroad  Company  on 
this  point,  as  its  charter  is  expressly  subject  to 
legislative  control. 

The  Boston  &  Maine  Railroad  Company, 
however,  claims  that  its  charter  is  not  subject 
to  "amendment,  alteration,  or  repeal,"  the 
State  having  therein  stipulated  against  such 
action.  We  do  not  think  it  necessary  to  ex- 
press any  opinion  on  this  claim. 

The  company  further  claims  that,  by  reason 
of  such  stipulation  in  its  charter,  the  Legisla- 
ture cannot  lawfully  require  this  company  to 
bear  such  burdens  without  providing  pecu- 
niary compensation,  since  such  requirement 
would  impair  the  obligation  of  the  contract  be- 
tween the  State  and  the  company,  contained 
in  the  charter.  We  do  not  think  such  a  result 
necessarily  follows  from  the  assumed  prem- 

Perhapa  the  question  of  the  legislative  au- 
thority over  the  company  in  this  particular 
cannot  strictly  arise  until  the  company  refuses 
to  comply  with  the  statute;  but  as  the  compa- 
ny intimate  their  wish  to  obey  the  statute,  and 
only  claim  that'. the  burden  imposed  by  it  is  an 
important  element  in  the  appraisal  of  their 
damages,  we  may  properlypass  upon  the  ques- 
tion in  this  proceeding.  We  may  properly  do 
this,  whatever  be  the  result  of  a  motion  for  a 
new  trial,  as  upon  another  trial  the  same  ques- 
tion will  inevitably  arise.  The  question  can, 
perhaps,  be  more  directly  presented  if  stated  in 
this  way:  Could  the  Legislature  lawfully  im- 
pose this  burden  on  this  company  in  the  case 
of  a  pre-existing  county  road?  Could  the 
Legislature  lawfully  require  this  company  to 
assume  the  care  of  county  roads  (within  its  lo- 
cation) existing  and  crossing  its  track  before 
the  enactment  of  the  statute?  If  the  Legisla- 
ture could  impose  this  duty  as  to  pre  existing 
roads  without  compensation,  it  certainly  could 
lo  so  as  to  future  roads.  There  must  be  the 
tame  answer  to  either  statement  of  the  ques- 
tion. 

In  determining  whether  a  statute  is  within 
the  powers  of  the  Legislature,  or  whether  it 
"amends,  alters,  or  repeals"  a  charter  contrary 
a  stipulation,  it  is  important  to  ascertain  the 
stent  or  purpose  of  the  statute.  The  pur- 
pose of  this  statute  was  evidently  to  promote 
is*  safety  of  travelers,  both  upon  the  railroad 
iad  the  eounty  way.  In  view  of  the  nature  of 
be  ordinary  steam  railroad,  and  the  dangers 
ascsssarily  attending  its  operation  (onerous  li- 
ibility  of  the  railroad  company  to  its  patrons 
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and  the  public),  it  is  clear  that  the  company 
should  have  the  whole  control  of  all  things- 
necessary  to  be  done  within  its  location  for 
any  purpose,  whether  for  the  benefit  of  the; 
company  or  that  of  the  public.  It  must  prac- 
tically have  the  exclusive  possession  of  the 
land  within  the  lines  of  its  location.  Hayden 
v.  Shillings,  78  Me.  413,  8  New  Eng.  Rep.  174. 
An  independent  and  possibly  antagonistic  in- 
terest or  authority  should  not  be  admitted 
within  those  lines. 

Still,  that  part  of  the  county  way  within  the 
lines  of  the  railroad  location  must  be  kept  safe 
and  convenient  for  travelers  upon  it.  It  must 
also  be  so  constructed  and  maintained  as  not 
to  endanger  safety  in  operating  the  railroad. 
The  one  need  combines  with  the  other.  The 
county  way  is  as  necessary  as  the  railroad. 
To  ensure  such  construction  and  maintenance, 
to  ensure  such  safety  upon  both  roads  at  the 
point  of  intersection, — to  protect  travelers  up- 
on both  roads, — to  provide  for  the  better  secu- 
rity of  persons  and.  property,  the  Legislature 
has  put  this  whole  matter  of  construction  and 
maintenance  of  both  roads  within  the  railroad 
limits  upon  the  railroad  company.  The  com- 
pany is  required  to  do  this  for  its  own  protec- 
tion and  that  of  citizens  generally. 

This  power  of  the  Legislature  to  impose  un- 
compensated duties,  and  even  burdens,  upon 
individuals  and  corporations  for  the  general 
safety  is  fundamental.  It  is  the  "police  pow- 
er."  Its  proper  exercise  is  the  highest  duty  of 

Jovernment.  The  State  may  in  some  cases 
orego  the  right  to  taxation,  but  it  can 
never  relieve  itself  of  the  duty  of  providing 
for  the  safety  of  its  citizens.  This  duty,  and 
consequent  power,  override  all  statute  or  con- 
tract exemptions.  The  State  cannot  free  any 
person  or  corporation  from  subjection  to  this 
power.  All  personal  as  well  as  property 
rights  must  be  held  subject  to  the  police  pow- 
er of  the  State.  Beer  Co.  v.  Massachusetts,  97 
U.  8.  25  [Bk.  24,  L.  ed.  9891;  Stone  v.  Mississip- 
pi, 101  U.  S.  814  [Bk.  25,  L.  ed.  10791;  Butch- 
ers Union  8.  H.  etc.  Co.  v.  Crescent  City,  L.  8. 
etc.  Co.  Ill  U.  8.  746  [Bk.  28,  L.  ed.  585]. 

This  important  power  must  be  extensive 
enough  to  protect  the  most  retiring  citizen  in 
the  most  obscure  walks,  and  to  control  the 
greatest  and  wealthiest  corporations.  Its  exor- 
cise must  become  wider,  more  varied,  and  fre- 
quent with  the  progress  of  society.  "This 
police  power  of  the  State  extends  to  the  pro- 
tection of  the  lives,  limbs,  health,  comfort, and 
quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  State. "  Thorpe  v.  Rutland 
&  R.  B.  R.  Co.  27  Vt.  150.  "It  extends  to  the 
protection  of  the  lives  health,  and  property  of 
the  citizens,  and  the  preservation  of  good  order 
and  public  morals."  Beer  Co.  v.  Massachusetts, 
97  U.  8.  88  [Bk.  24,  L.  ed.  992].  Its  wide  ex- 
tent can  be  illustrated  by  instances  of  its  ac- 
tual exercise  without  direct  compensation. 
Many  of  these  instances  are  too  familiar  to> 
need  citations  of  authorities. 

The  sale  of  provisions  has  been  regulated 
and  abridged.  The  sale  of  intoxicating  liquors 
has  been  prohibited.  Licenses  to  manufacture 
liquors  have  been  recalled,  and  the  manufac- 
ture prohibited,  after  much  expenditure  by 
the  licensees.  Beer  Co.  v.  Massachusetts,  supra. 
Lotteries  chartered  for  a  consideration  paid 
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have  been  suppressed.  Stone  v.  Mittutippi, 
rupra.  Dealers  in  many  articles  of  merchan- 
dise are  required  to  submit  them  to  inspection 
by  a  public  officer,  and  pay  the  cost  of  inspec- 
tion. Dealers  using  weights  and  measures 
must  have  them  approved  by  a  public  officer 
;and  pay  the  expense.  The  builder  of  build 
ings  is  often  compelled  to  use  more  expensive 
material,  and  adopt  more  expensive  appliances, 
.than  he  otherwise  would.  Safety  for  others 
may  require  it.  The  blameless  sufferer  from 
3i  contagious  disease  is  often  compelled  to 
leave  home  and  friends,  and  bear  his  pain  in 
some  place  of  quarantine.  The  infected  places 
are  disinfected,  and  the  infected  clothing  de- 
stroyed,— all  at  the  expense  of  the  unfortunate 
owner.  In  the  emergency  of  danger  from  fire, 
this  power  can  tear  down  private  buildings, 
and  otherwise  destroy  private  property,  with- 
out compensation,  to  prevent  a  greater  destruc- 
tion from  the  conflagration.  2  Kent,  Com.  889, 
notes.  An  instance  something  like  the  require- 
ment of  this  statute  is  the  compelling  the  own- 
ers or  occupants  of  buildings  to  keep  the  pub- 
lic sidewalks  in  front  of  the  building  clear 
from  snow.   Dill.  Mun.  Corp.  |  894. 

When  the  party  or  properly  affected,  though 
private  in  its  character,  yet  has  a  public  rela- 
tion, the  operation  of  the  police  power  is  still 
more  extensive  and  frequent.  The  owners  of 
theatres  and  halls  are  required  to  provide  am 
pie  means  of  exit,  though  to  do  so  may  involve 
expensive  changes  in  the  building.  Hotel 
proprietors  are  compelled  to  provide  fire-alarms 
fire-escapes,  watchmen,  etc.  Carriers  of  pas- 
sengers are  peculiarly  subject  to  the  exercise 
of  this  power.  Steamboats  must  submit  to  in- 
spections, and  pay  the  costs  thereof.  They 
must  use  such  boilers  and  engines,  and  carry 
such  boats,  etc.,  as  may  be  prescribed.  They 
may  be  required  from  time  to  time  to  discard 
old  appliances,  and  adopt  and  use  new  and 
more  expensive  appliances  for  safety.  Rail- 
roads are  constantly  having  imposed  upon 
them  additional  duties  with  reference  to  safe- 
ty to  persons  and  property.  The  use  of  new 
inventions  in  brakes,  platforms,  switches,  sig 
nals,  heating,  lighting,  etc.,  is  often  command 
ed,  even  though  former  expenditure  is  thereby 
made  useless.  "The  State,  in  the  exercise  of 
its  police  power,  may  require  reports,  the  num 
bering  of  the  cars,  the  fixing  and  posting  of 
rates,  a  slow  rate  of  movement,  the  disuse  of 
steam  in  cities,  the  ringing  of  a  bell  and  the 
blowing  of  a  whistle  on  approaching  highways, 
the  stationing  of  a  flagman  at  a  highway  cross- 
ing, lighting  of  the  railroad  in  cities  and  vil 
lages.  Pierce,  R.R.  462.  Although  the  charter 
may  have  prescribed  one  kind  of  fence  to  be 
buflt  by  the  railroad  company,  the  Legislature 
may  afterward  lawfully  require  another  kind  of 
fence.   Id.  468. 

Neither  is  this  police  power  confined  to  sav- 
ing life  or  limb.  It  may  protect  business  in- 
terests by  prohibiting  discriminations,  by  reg- 
ulating tariffs,  by  enforcing  facilities  for  the 
public.  Mvnnr.  People,  94  U.  S.  118  (Bk.  24, 
L.  ed.  771.  The  Interstate  Commerce  Act  of 
Congress  illustrates  this  proposition.  The  case 
of  State  v.  Noya,  47  Me.  189,  decided  in  1859.  is 
now  generally  considered  too  narrow  and  strict 
an  interpretation.  Broader  views  have  pre- 
vailed since  then. 


From  the  above  instances  of  the  application 
of  the  police  power,  the  Maine  statute  requir- 
ing the  railroad  company  to  care  for  and  main- 
tain highway  crossings  within  its  location 
seems  to  be  a  moderate  and  ordinary  exercise 
of  a  constitutional  power. 

Corporations  derive  their  existence  from  the 
State,  and  hence  are  subject  to  the  State 
even  more  completely  than  individuals.  Cor- 
porations created  for  public  purposes  and  in- 
vested with  large  powers,  as  railroad  corpora- 
tions are.  can  properly  be  required  to  do  any 
reasonable  thing,  and  to  assume  permanently 
any  reasonable  duty,  which  shall  promise 
greater  security  from  the  dangers  attendant 
upon  the  exercise  of  their  powers.  .  There  must 
needs  be  a  highway.  The  crossing  at  the 
railroad  must  be  kept  in  repair.  To  permit 
any  divided  authority  or  responsibility  as  to 
the  crossing  would  be  dangerous.  The  rail- 
road company  would  loudly  remonstrate  if 
the  municipality  were  given  the  power  to  man- 
age the  crossing.  The  company  needs  the  en- 
tire control  for  its  own  protection  as  well  as 
that  of  its  passengers.  By  operating  its  road 
it  occasions  the  danger.  It  is  not  unreasonable 
that  the  railroad  company  should  provide 
against  the  danger  so  occasioned.  Such  a  re- 
quirement does  not  seem  to  be  an  Y*ltcration, 
amendment,  or  repeal"  of  the  charter  of  the 
Boston  &  Maine  Railroad  Company.  The 
company  exercises  all  the  powers  and  privi- 
leges it  had  before  the  enactment  of  the  stat- 
ute requiring  this  duty  of  maintaining  cross- 
ings. The  statute  simply  requires  more  care 
and  greater  security  in  such  exercise.  How- 
ever the  statute  may  affect  the  company  or  its 
charter,  we  think  the  company  is  subject 
to  it.  It  follows  that  the  principles  announc- 
ed in  the  case  of  Portland  &  B.  R.  R  Co. 
v.  Deering.  78  Me.  161,  I  New  Eng.  Rep.  475. 
above  cited,  govern  the  case  of  the  Boston  & 
Maine  Railroad  Company,  as  well  as  that  of 
the  Orchard  Beach  Railroad  Company. 

The  fourth  exception  is  not  urged;  we  have 
found  no  authority  for  therequested  instruction. 
Such  an  apprehension  of  expense  which  may 
never  be  incurred  is  too  uncertain  and  indefi- 
nite to  be  an  element  in  estimating  the  damage 
to  the  company's  property.  There  may  be  no 
accidents.  There  may  be  no  unfounded  claims 
made.  None  can  be  certainly  anticipated.  If 
the  company  cannot  have  compensation  for 
increased  liability  to  accidents,  it  should  not 
have  it  for  mere  apprehension  of  expense  in 
defending  against  groundless  claims. 

It  will  be  seen  that  our  answer  to  the  ques- 
tions raised  by  the  exceptions  requires  the  ex- 
ceptions to  be  overruled 

The  motion  to  set  aside  the  verdict,  as 
against  evidence,  has  also  been  fully  consider- 
ed. It  may  be  that  the  special  findings,  par- 
ticularly as  to  the  width  of  the  prescriptive  way, 
are  not  according  to  the  weight  of  evidence  on 
those  points.  However  that  may  be,  the  ma- 
jority of  the  court  is  of  the  opinion  that  upon 
the  whole  evidence,  there  is  no  reason  to  ex- 
pect a  larger  award  of  damages  from  another 
trial,  and  that  the  general  verdict  should 
stand. 

Exception*  and  motion  overruled. 
Peters,  Ch.  J„  Walton,  Virgin,  Uk» 
bey,  and  Haskell,  J  J.,  concurred 
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Joseph  B.  BABSON 
v. 

Samuel  W.  TA INTER. 

1.  A  deed  of  land  bordering  upon  the  sea, 
describing  it  as  running  "to  the  water 
and  thence  by  the  water,"  convey* 
to  low-water  mark. 

2.  An  island  consisted  of  about  2  acres  of 
rocks  and  ledges,  and  was  unfit  for 
habitation.  Held,  that  it  was  of  extent 
and  importance  enough  to  admit  of  a 
title  thereto  by  adverse  possession. 

3.  The  title  to  an  island  situated  within 
100  rods  from  the  opposite  upland 
does  not  extend  to  any  portion  of  the 
flats  between  the  island  and  main- 
land when  the  channel  is  dry  at  low 
water,  unless  by  special  grant.  It  is 
otherwise  as  to  the  flats  between  the 
island  and  receded  sea. 

4.  The  rule  is  not  varied  by  proof  that 
there  had  been  anciently  a  channel 
at  low  water,  between  the  mainland 
and  the  island,  which  had  become  filled 
up  by  the  slow  process  of  accretion. 

(Hanoock  Decided  April  U,  1887.) 

ON  exceptions  by  the  defendant.  Overruled. 
This  was  an  action  of  trespass  wherein  the 
plaintiff  claimed  damages  for  the  erection  of  a 
weir  by  defendant  on  the  flats  connecting  de- 
fendant's island  with  plaintiff's  land  on  the 
main.  It  was  contended  by  the  defendant, 
and  there  was  evidence  tending  to  show  it,  that 
at  the  time  of  the  original  conveyances  of  the 
mainland  and  the  island  under  which  plaintiff 
and  defendant  now  hold,  from  a  common 
grantor,  there  was  a  channel  at  low  water  next 
the  mainland. 

The  presiding  judge  instructed  the  jury  as 
follows:  (1)  that  by  the  gradual  filling  up  of 
the  channel  under  the  principle  of  accretion, 
the  bar  would  belong  to  the  owner  of  the  shore 
of  the  mainland;  (2)  that  the  bar  would  belong 
to  the  mainland  by  accretion,  and  would  ex- 
tend as  far  as  the  bar  extended  if  southerly  of 
high-water  mark  at  the  southerly  end  of  the 
island,  and  within  100  rods;  (8)  that  if  that  bar 
is  southerly  of  the  island,  so  far  as  it  may  be 
material  in  this  case,  and  is  within  the  100  rods 
adjacent  to  the  upland,  whether  title  to  the  is- 
land be  acquired  by  deed  or  by  possession,  it 
would  belong  to  the  plaintiff;  to  all  of  which 
instructions  defendant  excepted. 

Messrs.  Charles  A.  Spoffordand  George 
P.  Dutton,  for  defendant. 

Messrs.  Wiswell  Sb  King,  for  plaintiff: 
The  law  is  well  settled  that  where,  by  natu- 
ral causes,  there  is  an  accretion  to  the  land,  and 
the  increase  is  so  insensible  and  gradual  as  to 
render  it  impossible  to  perceive  how  much  is 
added  in  each  moment  of  time,  such  increase 
belongs  to  the  owner  of  the  land. 

Ang.  Tidewaters,  p.  69;  King  v.  Yarborough, 
SB.&C.  106. 

One  reason  given  by  this  rule  is  de  minimi* 
rum  curat  lex;  out  another  and  more  substan- 
tial reason  is  that,  as  the  owner  of  land  border- 
ing upon  the  seashore  is  so  liable  to  have  his 
land  wasted  away  by  the  action  of  the  water 
and  other  natural  causes,  he  should  also  be  en- 


titled to  any  advantage  to  be  derived  from  the 
same  causes. 

It  is,  of  course,  useless  to  multiply  citations 
in  support  of  this  doctrine,  it  having  been  re- 
cognized by  the  court  in  this  State,  and  in  the 
recent  case  of  King  v.  Young,  76  Me.  79,  where 
Judge  Walton  says:  "It  seems  to  be  settled, 
both  in  England  and  this  country,  that  the  land 
of  a  riparian  proprietor  may  be  increased  by 
accretion." 

It  is  common  learning  that  an  island  forming 
in  a  river  upon  one  side  of  the  thread  of  the 
si  ream  belongs  to  the  proprietor  of  the  bank 
upon  that  side;  if  in  such  a  position  in  the 
stream  that  the  thread  would  run  through  the 
island,  then  that  would  be  the  dividing  line  be- 
tween the  proprietors  on  each  side  of  the  stream. 

Ingraham  v.  Wilkinson,  4  Pick.  268;  Hopkins 
Academy  v.  Dickenson,  9  Cush.  544. 

Islands  forming  in  the  sea  belong  to  the  sov- 
ereign or  State;  but  when  within  the  limits  of 
private  ownership,— that  is,  on  flats  within  100' 
rods  from  the  shore,— they  belong  to  the  own- 
er of  the  shore. 

Ang.  Tidewaters,  p.  80. 

It  is  said  in  many  authorities  that  it  is  not 
the  ordinance  of  1641  which  gives  ownership  to 
low-water  mark,  because  that  ordinance  was 
annulled  with  the  charter;  but  that  by  long  us- 
age the  principle  of  that  ordinance  has  become 
the  common  law  of  the  State. 

See  beadnote,  Winsloto  v.  Patten,  84  Me.  25. 

In  the  case  of  Thornton  v.  Foes,  26  Me.  404, 
Judge  Sbepley,  in  the  last  of  the  opinion, 
doubts,  first,  whether  the  plaintiff's  title  could 
be  extended  by  the  ordinance  to  low-water 
mark,  but  decides,  however  that  may  be,  that 
"the  ordinance  would  extend  his  title  only  over 
the  flats  lying  between  them  and  low-water 
mark.  It  would  not  extend  the  title  to  the 
islands  up  or  down  the  river  at  all,  over  the 
adjoining  flats." 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  owns  a  parcel  of  the  main  shore, 
while  the  defendant  owns  or  possesses  what  he 
calls  a  small  island  opposite  the  shore,  within 
100  rods  from  the  plaintiff's  upland,  and  the 
mainland  and  island  are  connected  at  low-water 
by  flats  extending  from  shore  to  shore.  A  dis- 
pute arises  between  the  opposite  proprietors 
over  the  ownership  of  the  flats  between  their 
propertiea 

The  questions  presented  involve  the  con- 
struction, as  applicable  to  present  facts,  of  that 
portion  of  the  Massachusetts  Colony  Ordinance 
of  1641  47,  wherein  "it  is  declared  that  in  all 
creeks,  coves,  and  other  places  about  and  upon 
salt  water,  where  'the  sea  ebbs  and  flows,  the 
proprietor,  or  the  land  adjoining,  shall  have 
propriety  to  the  low-water  mark  where  the  sea 
doth  not  ebb  above  100  rods,  and  not  more 
wheresoever  it  ebbs  further."  In  the  present 
case  there  is  no  water  at  low  tide  between  the 
two  ownerships. 

The  parties  claim  their  holdings  under  the 
same  grantor,  who  conveyed  mainland  to  one 
and  island  to  another.  The  plaintiff  suggests 
that,  as  his  deed  was  dated  and  recorded  first, 
and  "bounds  him  to  the  water"  and  "by  the 
water,"  the  island  itself,  or  some  part  of  it, 
comes  within  his  boundaries.  That  description 
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no  doubt  carries  the  plaintiff's  line  to  low- 
water  mark,  and  includes  whatever  lies  above 
it  on  the  shore.  The  words  "to  the  water" 
would  have  the  same  significance  to  carry  a 
.boundary  to  low-water  mark  that  other  words 
have  been  decided  to  have,  such  as  "by  the 
sea,"  "tide  water,"  "salt  water,"  "the  harbor," 
"bay,"  "cove,"  "creek,"  "river,"  "stream,"  or 
other  tantamount  expressions.  Gould,  Waters, 
§  195,  and  cases.  But  the  plaintiff  isdeprived 
of  the  benefit  of  this  principle  upon  this  bill 
of  exceptions,  because  it  does  not  appear  that 
the  jury  may  not  have  concluded  that  the  de- 
fendant won  his  title  by  adverse  possession. 

To  foil  the  effect  of  this  answer  to  his  propo- 
sition, the  plaintiff  resorts  to  the  position  that 
the  defendant's  territory  is  too  insignificant  in 
size,  to  be  regarded  an  island,  or  such  an  island 
as  would  be  subject  to  the  principle  of  adverse 
possession.  It  is  generally  conceded  that  it  is 
not  everything  which  rises  above  high  water 
mark  that  can  be  called  an  island.  There  may 
be  reefs,  and  rocks,  and  accumulations  that 
are  not  such  in  any  essential  sense.  Thatch 
growths  may  not  be.  Thornton  v.  Fot$,  26  Me. 
402.  Elevations  of  mussel  bed  have  been  de- 
clared not  to  be.  King  v.  Young,  76  Me.  76. 
Sand  heaps  and  bars  may  not  be, — or  it  may 
be  a  question  of  fact  whether  they  are  or  not, 
when  separated  from  the  mainland  only  by 
narrow  channels  or  sloughs.  8t.  Paul  ab  P. 
B.  B.  Co.  v.  Schurmeier,  7  Wall.  272  [74  U.  8. 
bk.  19,  L.  ed.  74];  8.  C.  10  Minn.  82. 

Here  the  parcel  is  described  as  containing 
about  2  acres;  and,  though  it  consists  mostly 
of  rocks  and  ledges,  and  is  unfit  for  the  habi- 
tation of  man,  it  must  be  considered  as  having 
size  and  permanency  enough  to  entitle  it  to  the 
appellation  of  island,  a  right  to  which  might 
be  obtained  upon  the  principles  of  adverse 
possession.  It  must  be  of  some  importance. 
The  colonial  ordinance  applies  to  islands. 
Bill  v.  Lord,  48  Me.  83. 

This  decision  of  the  previous  questions 
brings  up  another,  more  essential  inquiry, 
whether  the  flats  between  the  mainland  and 
island  belong  to  the  one  or  to  the  other,  or  to 
both. 

What  right  in  flats,  islands  situated  within 
100  rods  from  high-water  mark  at  the  shore 
shall  have,  when  not  regulated  by  the  special 
terms  of  any  grant,  seems  not  to  have  been 
very  much  considered  in  the  cases.  The  or- 
dinance is  in  very  general  terms.  TJhe  colonial 
government  of  the  mother  Commonwealth 
granted  the  great  boon  to  landholders  without 
much  thought  or  intimation  about  the  manner 
of  dividing  the  flats  among  its  grantees.  No 
rule  can  compass  all  cases.  TheMassachusetts 
court  has  adopted  different  rules  for  different 
classes  of  cases,  and  has  frequently  had  occa- 
sion to  remark  upon  the  difficulty  and  embar- 
rassment attending  a  practical  application  of 
any  construction  of  the  ordinance.  Gray  v. 
Deluce,  5  Cush.  9;  Butt  v.  Bo$Um  Mia  Corp.  6 
Pick.  158;  Commonwealth  v.  Alger,  7  Cush.  58- 
69. 

In  our  own  State  a  rule  was  agreed  upon, 
not  as  dominating  all  cases,  but  as  fitting  the 
early  settlers'  lots  which  extended  comparative- 
ly long  distances  upon  the  rivers  or  shores. 
But  our  own  rule  has  not  received  much  com- 
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mendation  from  other  courts.  Emerton  v. 
layUxr,  9  Me.  42;  8.  O.  28  Am.  Dec.  531.  537, 
with  note;  Stockham  v.  Browning,  18  N.  J.  Eq. 
896;  Treat  v.  Chipman,  35  Me.  84;  Call  v.  Car- 
roll,  40  Me.  31. 

The  effort  of  the  judicial  department  has 
evidently  been  to  give  to  each  upland  proprie- 
tor a  share  of  flats  as  nearly  proportionate  to 
his  length  of  line  on  the  river  or  sea  as  cir- 
cumstances permit,  meting  oat  as  just  and 
equitable  results  in  all  cases  as  possible. 

Our  opinion  is  that  the  flats  in  dispute  in  the 
present  case  belong  wholly  to  the  plaintiff,  and 
that  the  island  takes  no  share  in  them.  It 
would  seem  that  they  must  go  wholly  to  the 
island  or  wholly  to  the  main.  They  area  con- 
tinuous, unbroken  embankment  between  the 
two  "proprieties."  If  the  island  takes  them, 
the  mainland  frontage  has  no  flats  for  that  ex- 
tent.' It  is  certain  that  the  island  cannot  take 
the  flats  surrounding  it  on  all  aides.  For,  if  it 
did,  it  would7  not  only  appropriate  to  itself 
those  lying  between  itself  and  the  shore  (north- 
erly of  the  island),  but  would  take  a  great  ex- 
tent of  flats  along  the  shore,  lying  easterly  and 
westerly  of  itself.  In  this  way  a  diminutive 
island  might  be  so  situated  as  to  absorb  into 
its  ownership  an  immense  area  of  flats  at  the 
expense  of  the  opposite  uplands. 

It  was  virtually  held  in  Thornton  v.  Fbm,» 
Me.  402,  that  an  island  within  the  100  rods, 
owned  separately  from  the  ownership  of  the 
shore,  did  not  include  fiats  on  its  easterly  tad 
westerly  sides  along  the  shores  in  front  of  the 
mainland,  nor  fiats  extending  northerly  from 
itself  to  the  mainland,  but  the  title  extended  to 
such  flats  as  were  on  its  southerly  side  between 
itself  and  the  receded  sea.  Judge  Wilde  says, 
in  Bust  v.  Boeton  Mill  Corp.  6  Pick.  158:  "If 
the  demandant  were  entitled  to  the  flats,  he 
could  claim  them  only  in  the  direction  to  low- 
water  mark.  This  is  the  obvious  meaning  of 
the  language  of  the  ordinance."  We  think 
such  a  rule  would  be  thoroughly  equitable,— 
to  give  the  island  no  collateral  flats,  when  that 
would  interfere  with  flats  of  proprietors  on  the 
main;  to  give  to  the  owners  on  the  main  the 
flats,  so  far  as  continuous  and  unbroken,  over 
to  the  island  in  the  direction  towards  the  ebb- 
ing sea;  and  to  allow  to  the  island  all  flats  on 
its  opposite  side  between  itself  and  the  sea.  In 
such  case  the  island  has  as  much  frontage  of 
flats  on  its  sea  side  as  the  main  shore  has  for 
the  same  distance  facing  the  sea.  Of  course 
this  rule  would  not  devest  an  island  of  proper- 
ty in  flats  entirely  encircling  the  island,  if  it 
be  wholly  surrounded  by  water  at  low  tide. 

But  the  defendant  relies  upon  another  ele- 
ment of  the  case,  as  so  far  qualifying  the  ap- 

Elication  of  the  principles  above  stated  that 
e,  as  he  contends,  may  still  be  the  lawful 
possessor  of  a  portion  of  the  sandbar  or  fiats 
in  dispute;  and  this  presents  another  important 
question.  It  seems  that  many  years  ago  there 
was,  according  to  some  of  the  evidence,  a  chta- 
nel,  even  at  the  lowest  tide,  between  the  island 
and  the  main.  In  such  case,  the  island  would 
take  the  flats  bordering  about  it  down  to  the 
channel.  The  defendant  contends  that,  asw 
including  such  flats,  the  island  must  alwajt 
include  them,  and  that  the  then  existing  tm 
of  division  would  not  be  lost  by  the 
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gradually  filling  up  from  the  process  of  accre- 
tion afterwards;  that  the  natural  annexation 
«loes  not  take  away  a  right  once  obtained. 

We  do  not  concur  with  the  defendant  in 
this  view;  the  doctrine  of  the  authorities  lead 
us  to  an  opposite  conclusion.  It  may  seem  odd 
that  nature  may,  without  any  act  of  man, 
transfer  one  person's  property  to  another.  But 
she  may  do  it,  when  her  work  is  accomplished 
by  movements  so  slowly  and  silently  operating 
-as  not  to  be  seen  while  they  are  going  on.  The 
true  answer  to  this  proposition  of  the  defend 
-ant  is  that  an  owner  of  fiats  has  no  fixed  and 
absolute  title  thereto.  It  is  a  shifting,  ambula- 
tory, dependent,  or  conditional  ownership. 
The  owner  of  the  island  might  own  flats  ap- 
pended to  the  island  until  those  flats  became 
affixed  to  the  opposite  shore.  The  elements 
might  operate  favorably  to  the  one  proprietor 
or  the  other.  They  might  make  and  keep  the 
channel  near  the  mainland  or  near  the  island; 
-or  might  from  time  to  time  change  and  remove 
it;  or  might  fill  it  up,  and  might  open  it  again. 
But  wherever  natural  causes  place  the  chan- 
nel, they  interpose  a  ruling  boundary.  If  they 
altogether  remove  the  channel,  other  princi- 
ples settle  the  boundary. 

In  Dunlap  v.  Stetson,  4  Mason,  866,  Judge 
Story  says  of  a  proprietorship  of  the  kind:  "He 
(owner)  takes  the  title  subject  to  those  com- 
mon incidents  which  may  diminish  or  increase 
the  extent  of  his  boundaries."  An  owner  may 
rain  or  lose.  The  consideration  for  the  gain 
is  that  he  might  have  lost— may  in  the  future 
lose — by  the  operation  of  natural  causes. 

The  doctrine  of  accretion,  as  applied  to  ex- 
tending or  lessening  an  area  of  flats,  was  rec- 
ognized as  early  as  the  case  of  Adams  v.  Froth- 
ingham,  8  Mass.  858.  The  present  case  merely 
requires  a  new  application  of  an  old  principle. 

In  a  New  Jersey  case,  touching  a  similar 
-question  (46  N.  J.  L.  405),  it  is  said:  "It  (a 
^ahore  ownership)  cannot  be  taken  as  an  abso- 
lute—a  fixed— boundary.  It  must  be  treated  as 
relative, — as  having  relation  to  the  things  as 
they  are  from  time  to  time." 

The  general  question  is  exhaustively  exam- 
ined and  clearly  illustrated  in  the  late  case  of 
Mulry  v.  Norton,  100  N.  Y.  426,  1  Cent.  Rep. 
748;  and  that  case  is  reproduced  in  58  Am. 
Rep.  206,  with  an  instructive  note  citing  all  the 
principal  pertinent  cases.  The  following  are 
pointed  authorities  upon  the  question:  Com- 
monwealth v.  Roxbury,  9  Gray,  451,  503,  and 
note;  Be  Hull,  5  Mees.  &  W.  827;  Rex  v.  Lord 
Yarborough,  8B.&C.  91.  See 4  B.  &  C.  485. 
See  also  25  Alb.  L.  J.  90. 

The  conclusion  arrived  at  by  us  does  not 
^lash  with  the  principle,  well  settled,  tbat, 
where  the  right  to  the  soil  under  the  water  be- 
longs to  a  subject,  he  is  entitled  to  all  incre- 
ments coming  thereon.  2  Bl.  Com.  262.  This 
-applies  to  growths  upon  and  above  flats. 
Should  the  bar  in  this  case  come  up  above 
nigh-water  mark,  and  become  solid  land,  it 
would  be  an  incident  of— a  part  of— the  island 
■or  of  the  main,  according  as  it  grew  up  from 
the  shore  to  the  island  or  vice  versa.  If  an 
island  increase  itself  by  accretion,  the  incre- 
ment— the  enlargement — is  a  part  of  the  island. 
If  the  main  increase  itself,  the  increase  is  a 
part  of  the  main.  The  flats  in  question  are  a 
part  of  neither  island  or  main,  but  between  the 
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two,— incident  to  the  main  and  in  a  sense  be- 
longing to  it.  Nor  does  the  rule  which  gov- 
erns the  present  case  apply  to  flats  (circling  an 
island)  which  have  been  reclaimed  from  the 
sea.  It  affects,  not  what  may  have  been  flats, 
but  what  are  such  at  the  time  of  their  annexa- 
tion to  the  main.  A  littoral  proprietor  takes 
flats  which  become  by  accretion  attached  to 
his  shore,  but  he  does  not  in  the  same  way 
take  upland,  whether  naturally  or  artificially 
created.  Flats  reclaimed  by  occupancy,  and 
filling  up, partake  of  the  character  of  permanent 

ftroperty  because  integral  parts  of  the  adjoin- 
ng  land.  It  is  the  "unimproved"  and  "unen- 
closed" flats  that  may  be  subject  to  transition 
of  ownership.  And  the  right  of  reclamation 
and  of  wharfage  is  general.  One  of  the  chief 
purposes  of  the  ordinance  was  to  confer  such 
privileges.  Every  occupier  of  the  shore  was  to 
be  enabled  to  reach  the  sea  at  all  periods  of  the 
tide.  Lockwood  v.  New  York &N.H.R.R.Go.2! 
Conn.  887;  Storer  v.  Freeman,  6  Mass.  485: 
Commonwealth  v.Alger,  7Cush.  58;  Montgomery 
v.  Reed,  69  Me.  510,  515;  Kean  v.  Stetson,  5 
Pick.  492,  495;  Gould,  Waters.  §  169. 

Of  course,  wharves  and  storehouses,  and  the 
filling  of  flats,  must  be  such  as  not  to  material- 
ly impair  the  navigable  right. 

The  rule  of  the  present  case,  evidently, 
would  not  be  fitting,  as  between  opposite  own- 
ers on  a  cove  or  creek,  the  channel  of  which 
has  become  filled  up,  where  each  is  as  equal 
and  dominant  an  owner  as  the  other  in  the  in- 
terjacent flats.  If  it  does  not  apply,  however, 
to  the  flats  involved  In  the  present  dispute, 
the  plaintiff  will  be  to  a  great  extent  cut  off 
from  access  to  the  sea  at  low  water,  the  result 
being  that  he  is  a  loser  instead  of  a  gainer  by 
the  disappearance  of  the  channel.  And  be  will 
be  thus  restricted  by  oral  proof  that  an  ancient, 
uncertain,  and  indefinite  intercepting  track  of 
water  once  existed  somewhere  at  low  water 
between  the  main  shore  and  the  island.  That 
cannot  be.  The  theory  or  fiction  of  the  law  is 
that  flats  brought  into  existence  by  the  slow 
and  imperceptible  process  of  accretion  are  pre- 
sumed to  be  a  natural  condition  always  exist- 
ing, or  as  having  the  same  effect  as  if  they  had 
always  so  existed.  It  matters  not,  In  applying 
the  doctrine,  whether  the  nucleus  of  the  flats 
which  finally  extend  from  the  upland  com- 
mences at  the  shore  or  at  a  distance  in  the  sea 
from  the  shore,  and  separable  from  it.  King 
v.  Young,  76  Me.  76. 

After  retaining  and  considering  the  case  a 
long  lime,  we  are  unable  to  satisfy  ourselves 
with  any  other  determination  of  the  questions 
presented. 
Exceptions  overruled. 

Walton,  Danforth,  Virgin*  Libbey, 
Foster,  and  Haskell,  J  J. ,  concurred. 


Luther  DAVIS 

Nancy  A.  SMITH. 

1.  A  judgment  rendered  without  fraud  6r 
collusion  is  conclusive  against  a  per- 
son who,  by  operation  of  law  or  express 
contract,  was  responsible  over  to  the 
defendant,  if  he  had  notice  of  the  pen- 
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dency  of  the  action  and  an  opportu- 
nity to  appear  and  defend  the  suit, 
whether  he  appeared  or  not. 

3.  The  notice  need  not  be  in  writing;  it 
may  be  implied  when  he  had  know- 
ledge of  the  suit  and  participated  in 
its  defense. 

8.  The  docket  entries  are  the  only  proper 
evidence  of  a  judgment  when  the  rec- 
ord has  not  been  fully  extended. 

4.  Where  an  express  contract  of  indem- 
nity is  not  under  seal,  and  contains 
nothing  more  than  the  law  would  im- 
ply, it  is  optional  with  the  plaintiff,  in 
Bringing  suit  for  the  indemnity,  to  de- 
clare in  general  indebitatus  assump- 
sit for  money  paid,  or  upon  special  con- 
tract. 

5.  To  sustain  an  action  for  money  paid 

the  plaintiff  must  show  that  the  money 
was  paid  at  the  defendant's  request, 
either  express  or  implied. 

(Somerset  Decided  April  14, 1887.)' 

ON  report   Judgment  for  plaintiff. 
Action  on  a  contract  of  indemnity. 
The  opinion  states  the  case. 
Messrs.  Merril  ft  Coffin,  for  plaintiff: 
A  certificate  from  the  law  court,  making  a 
final  disposition  of  a  cause  on  its  merits,  is  the 
final  judgment  of  the  court. 
Cooly  v.  Patterson,  52  Me.  472. 
Nancy  A.  Smith  was  not  the  lawful  guardian 
of  Rosetta  Dorr,  as  decided  by  this  court  on  a 
full  hearing  of  all  the  evidence. 
Dorr  v.  Davit,  76  Me.  801. 
When  a  person  is  responsible  over  to  an- 
other, either  by  operation  of  law  or  by  ex- 
press contract,  a  judgment  will  be  conclusive. 

Chamberlain  v.  Preble,  98  Mass.  878;  Boston 
v.  Worthington,  10  Gray,  498;  Train  v.  Gold,  5 
Pick.  880;  Littleton  v.  Achardson,  84 N.  H.  187; 
Stone  v.  Hooker,  9  Cow.  154;  Lowell  v.  Parker, 
10  Met.  815. 

The  docket  is  the  record  until  fully  extend- 
ed. Every  statement  is  the  act  of  the  court, 
and  must  be  presumed  to  be  made  by  its  direc- 
tion, either  by  a  particular  or  a  general  order, 
and  the  effect  cannot  be  controlled  by  the  tes- 
timony of  the  clerk  or  Judge. 

Bead  v.  Button,  2  Cush.  128;  Leathers  v. 
Cooky.  49  Me.  842;  Pruden  v.  Alden,  28  Pick. 
184;  Longley  v.  Vote,  27  Me.  179. 

By  assuming  the  defense  of  the  suit  {Dorr  v. 
Davit,  supra)  Nancy  A. '  Smith  became  privy 
to  the  judgment  (Chamberlain  v.  Preble,  98 
Mass.  874);  and  notice  to  Nancy  A.  Smith  of 
said  suit,  the  fact  that  she  defended  the  same, 
and  that  judgment  was  rendered  therein  against 
the  defendant,  are  conclusive. 

Miner  v.  Clark,  15  Wend.  426;  Bogert  v. 
Kneeland,  18  Wend.  128;  Stone  v.  Hooker,  9 
Cow.  154. 

Where  there  is  a  notice  of  the  suit,  the  obli- 
gor is  bound  by  the  judgment,  whether  a  de- 
fense is  made  or  not. 

Hamilton  v.  Cutis,  4  Mass.  852. 
■The  docket  entries  of  judgments,  having 
been  entered  of  record  in  extenso,  are  admissi- 
ble evidence. 

Central  Bridge  Corp.  v.  LoweU,  15  Gray,  122; 
Pruden  v.  Alden,  28  Pick.  187;  Benedict  v.  Cut- 
456 


ting,  18  Met.  186;  Bead  v.  Sutton,  2  Cash.  115 
TUlotson  v.  Warner,  8  Gray,  577. 

Mr.  D.  D.  Stewart,  for  defendant: 

In  Brattle  Square  Church  v.  BuUard,  2  Met. 
866,  tbe  court  says:  "The  plaintiffs  are  bound 
to  prove  that  such  a  title  has  been  established, 
by  legal  evidence.  To  do  this  they  must  gi»e 
in  evidence  the  common  proofs  of  title,  or  a 
judgment  to  which  the  defendant  was  party  or 
privy.  It  comes  back,  therefore,  to  the  same 
question,  whether  this  was  such  a  judgment" 

In  Hall  v.  Thayer,  12  Met  186,  the  court 
says:  "The  defendants  promised  and  agreed  to 
indemnify  and  save  harmless  the  said  commit- 
tee (the  plaintiffs)  in  proportion  to  the  number 
of  shares  for  which  they  had  respectively  sub- 
scribed. Upon  this  contract  no  cause  of  action 
arose  against  the  defendant,  at  least  until  an 
action  was  instituted  and  a  judgment  rendered 
thereon  against  the  committee;  and  no  sub- 
stantial cause  of  action — that  is,  no  right  to  re- 
cover the  amount  of  such  notes — would  exist 
until  those  notes  were  actually  paid." 

Recovery  of  judgment,  and  execution,  with- 
out actual  payment,  are  no  breach  of  a  contract 
to  indemnify  and  save  harmless. 

Hussey  v.  Collins,  80  Me.  190 ;  Wicker  v.  Bop- 
pock,  6  Wall.  99  (78  U.  8.  bk.  18,  L.  ed.  758.) 

The  only  part  of  that  count  which  could  pos- 
sibly have  any  application  to  the  case  at  bar  is 
that  "for  money  paid  by  the  plaintiff  for  the 
use  of  said  defendant  at  her  request"  Can 
such  a  count  be  maintained  upon  a  written 
contract  of  indemnity?  We  submit  that  it 
cannot.  No  money  paid  by  the  party  holding- 
a  written  indemnity  from  a  third  person  can  be 
considered  as  paid  at  the  request  of  such  third 
person.  That  is  the  very  thing  he  does  not 
want  done;  and  the  very  thing  he  indemnifies 
the  other  for  not  doing.  But  if  compelled  to 
do  it  by  an  outstanding  better  title,  then  his 
indemnity  comes  in  to  protect  him.  The  very 
word  "indemnity"  excludes,  ex  «*  termini,  the 
idea  of  an  implied  promise  on  the  part  of  tbe 
party  indemnifying.  And  the  party  indemni- 
fying cannot  recover  upon  a  count  for  money 
paid,  and  rely  upon  an  implied  request,  but 
must  declare  specially  upon  his  written  con- 
tract of  indemnity.  These  questions  are  fully 
considered  and  so  decided  in  Brown  v.  Faks, 
189  Mass.  21;  Toussaint  v.  MarUnant,  2  T.  R 
101. 

But  for  want  of  the  proper  papers  and 
vouchers  which  the  plaintiff  in  that  action 
should  have  filed  in  court  but  never  did,  that 
court  could  not,  and  never  did,  enter  any  judg- 
ment whatever  in  tbe  suit  of  John  Dorr  v. 
Luther  Davis,  referred  to  in  this  rescript 

Rockland  Water  Co.  v.  POUbvry,  60  Me.  425; 
Leathers  v.  Cootey,  49  Me.  837. 

"A  record,"  said  the  court  in  Sayles  v.BngfS, 
4  Met  428,  "is  a  memorial  or  history  of  the 
judicial  proceedings  in  a  case,  commencing 
with  the  writ  or  complaint,  and  terminating 
with  the  judgment;  and  it  must  therefore  be 
precise  and  clear,  containing  proof  within  it- 
self of  every  important  fact  on  which  lbs- 
judgment  rests,  and  It  cannot  exist  pertly  in 
writing  and  partly  in  parol.  Its  allegation* 
and  facts  are  not  the  subject  of  contradiction " 

"The  record."  said  Shepley,  Ch,  J.t  to  de- 
livering the  opinion  of  this  court  in  BeUm%- 
Barrows,  89  Me.  186,  "is  not  liable  tobt«- 
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plained  or  contradicted  by  parol  testimony  or 
by  extraneous  documents.  1  And  a  copy  of  the 
record,  regularly  authenticated,  is  the  legal 
and  best  evidence  of  it." 

Same  point  in  Central  Bridge  Corp.  v.  Lowell, 
15  Gray,  107. 

Excluding,  therefore,  under  the  stipulations 
of  this  report,  all  evidence  offered  not  legally 
admissible,  and  the  only  proof  of  any  alleged 
judgment  against  this  plaintiff  must  be  con- 
fined to  the  extended  record.  That  not  only 
fails  to  prove  any  judgment,  but  proves  affirm- 
atively that  none  was  ever  recovered. 

Rockland  Water  Co.  v.  PiLUbury,  60  Me.  425, 
before  cited;  Noye*  v.  Neumarch,  1  Allen,  51. 

There  being  no  proof  of  any  judgment 
against  this  plaintiff  in  favor  of  a  third  party 
having  a  better  title  than  the  defendant,  and 
neither  allegation  nor  proof  that  such  third 
party  had  in  fact  a  better  title,  this  action  can 
not  be  maintained  under  any  form  of  declara- 
tion {Fbeter  v.  Pierton,  4  D.  &  E.  617;  Hamilton 
v.  Cults,  4  Mass.  849;  Brattle  Square  Church  v. 
Bullard,  2  Met.  863;  HaU  v.  Thayer,  13  Met. 
131 ;  Kelly  v.  Dutch  Church,  2  Hill,  105) ;  and 
it  deserves  consideration  whether  the  defend- 
ant does  not  clearly  show  affirmatively  the 
better  title  in  herself  {SomerviOe  v.  Hamilton, 
4  Wheat.  280,  17  U.  8.  bk.  4,  L.  ed.  558; 
Lathrop  v.  Orosvenor,  10  Gray,  52). 

Foster,  J.,  delivered  the  opinion  of  the 
court: 

This  action,  brought  upon  a  contract  of  in- 
demnity, comes  to  this  court  upon  a  full  re- 
port of  the  evidence,  with  the  stipulation  that 
the  court  is  authorized  to  draw  such  infer- 
ences therefrom  as  a  jury  might  legally  do. 

It  appears  that  the  plaintiff,  on  January  24 , 
1871,  gave  his  negotiable  promissory  note  for 
$209  to  Harrison  Dorr,  guardian  of  Rose! la 
Dorr,  niece  of  the  defendant,  payable  on  the 
1st  day  of  January,  1874.  The  defendant  had 
obtained  letters  of  guardianship  in  an  adjoin- 
ing: county,  in  which  she  resided,— and  with 
whom  Rosetta  was  at  that  time  living,— and 
soon  after  the  note  became  due  represented  to 
the  plaintiff  that  she  was  the  lawful  guardian 
of  Rosetta  Dorr,  and  as  such  was  legally  au- 
thorized to  collect  said  note.  Whereupon  the 
plaintiff  paid  the  defendant  the  sum  of  $231.21, 
the  amount  then  estimated  to  be  due  upon  the 
note.  At  the  same  time,  and  in  consideration 
thereof,  the  defendant  agreed  in  writing  to 
folly  indemnify  and  save  the  plaintiff  harmless 
in  consequence  of  his  paying  the  note  to  her. 
Suit  was  afterwards  commenced  by  the  in- 
dorsee of  the  note;  the  case  was  tried  and  car- 
ried to  the  full  court;  finally  judgment  was 
rendered  against  this  plaintiff  for  the  amount 
of  the  note  and  interest  thereon  from  date. 
Dorr  v.  Davit,  76  Me.  801. 

After  judgment  was  rendered  against  him, 
this  plaintiff  paid  the  amount  of  it,  together 
with  costs  of  suit,  to  the  plaintiff  in  that  ac- 
tion, and  now  seeks  to  recover  the  sum  thus 
giid, ^amounting  to  $479,  from  the  defendant 

To  entitle  him  to  a  recovery  he  must  show 
that  some  other  person  has  established  a  better 
title  to  the  money  upon  that  note  than  the  de 
fendant  herself  had,  and  that  he  has  been  com- 
pelled to  pay  it  to  such  person.   This  he  may 
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do  in  one  of  two  ways:  (1)  by  ordinary  proof 
of  an  outstanding  better  title  in  such  third  per- 
son, to  which  he  yielded  and  paid ;  or  (2)  by  a 
judgment  against'bim  by  such  third  person,  to- 
wbich  the  defendant  was  parly  or  privy.  and} 
which  judgment  he  has  been  compelled  to  pay. 
HaU  v.  Thityer,  12  Met.  136. 

The  plaintiff  does  not  base  his  claim  upon 
the  ordinary  proof  of  an  outstanding  superior 
title  in  some  third  person,  to  which  he  yielded 
and  paid;  but  upon  the  recovery  of  a  judg- 
ment against  him,  payment  of  the  same,  and 
for  which  the  defendant  was  bound  to  indem- 
nify and  save  him  harmless. 
The  defendant  was  not  a  party  to  the  action 
,  upon  which  that  judgment  was  rendered. 
Prima  facie  she  was  not  bound  by  the  judg- 
ment; and  to  make  it  evidence  against  her  and 
in  favor  of  himself,  the  plaintiff  must  show 
that  it  was  rendered  against  him,  in  favor  of 
the  indorsee  of  1he  note,  upon  a  transaction 
against  which  the  defendant  was  bound  to  in- 
demnify him.  If  such  was  the  fact,  it  would 
be  legitimate  and  competent  evidence;  other- 
wise it  would  not.  And  evidence  aliunde  is  ad- 
missible for  such  purpose.  Littleton  v.  Rich- 
artisan,  34  N.  H.  189. 

From  an  examination  of  the  evidence  it  is 
apparent  that  the  cause  of  action  in  the  other 
suit  was  the  identical  note  which  this  defend- 
ant had  induced  the  plaintiff  to  pay  over  to 
her, — the  amount  of  which  she  acknowledges 
she  received  from  the  plaintiff  at  the  lime  of 
agreeing  to  indemnify  him  in  consequence 
of  such  payment.  With  this  connecting  parol 
evidence,  together  with  the  copy  of  the  dec- 
laration and  of  the  note  in  question,  as  well  as- 
with  what  appears  from  the  other  evidence  in 
the  case,  the  identity  of  tbe  cause  of  action 
in  that  suit  with  the  subject  matter  to  which 
the  indemnity  relates  is  sufficiently  established. 
Was  the  judgment  therein  rendered  against 
this  plaintiff  conclusive  against  the  defendant 
in  this  action?  it  was,  provided  she  had  due 
notice  of  the  pendency  of  the  action  In  which 
that  judgment  was  rendered,  and  had  an  op- 
portunity to  defend  it.  The  rule  seems  to  be' 
established  that  when  a  person  is  responsible 
over  to  another,  either  by  operation  of  law  or 
by  express  contract,  and  notice  has  been  given 
him  of  the  pendency  of  the  suit,  and  he  has 
been  requested  to  take  upon  himself  the  de- 
fense of  it,  he  is  no  longer  regarded  as  a  stran- 
ger to  the  judgment  that  may  be  recovered, 
because  he  has  the  right  to  appear  and  defend 
the  action  equally  as  if  he  were  a  party  to  the 
record.  When  notice  is  thus  given,  the  judg- 
ment, if  obtained  without  fraud  or  collusionr 
will  be  conclusive  against  him,  whether  he  baa 
appeared  or  not.  Veade  v.  Penobscot  Jt.  R.  Co. 
49  Me.  124;  Hardy  v.  Nelson,  27  Me.  5S0;  Bot- 
tonv.Worthington,  10  Gray,  498;  Littleton  v. 
Richardson,  34  N.  H.  187. 

We  are  of  the  opinion,  from  the  evidence 
before  us,  and  with  the  inferences  legitimately 
to  be  drawn  from  it,  that  the  defendant  had 
such  notice  of  the  pendency  of  the  suit  as  ren- 
ders the  judgment  recovered  therein  conclu- 
sive against  her.  She  employed  and  paid  the 
counsel  who  tried  the  case.  She  went  in  com- 
pany with  the  plaintiff  twice  to  Dover  to  haver 
the  case  tried,— it  being  continued  the  first  lime 
because  the  other  side  was  not  ready.  She 
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was  present  at  the  trial,  testified  in  the  case, 
and  paid  all  the  expenses  of  this  plaintiff  and 
his  witnesses.  If  the  evidence  reported  is  to 
be  taken  as  true,  she  appears  to  have  regarded 
the  case  as  her  own  until  the  decision  rendered 
from  the  law  court.  The  facts  shown  are  suf- 
ficient to  render  the  judgment  Conclusive 
against  her,  although  the  plaintiff  had  not  in 
terms  requested  her  to  take  upon  herself  the 
defense  of  that  action.  "  This  was  not  neces- 
sary," says  the  court  in  Boston  v.  Worthington, 
supra,  "  to  render  the  judgment  conclusive 
agaiDst  them  as  to  the  facts  thereby  estab- 
lished." And  this  principle  is  established  by 
the  great  weight  of  authority, — that,  where  one 
stands  in  the  position  of  indemnitor  to  another 
who  is  liable  over  to  a  third  party,  his  liability 
may  be  fixed  and  determined,  in  the  action 
brought  agairiBt  such  third  party,  by  notice  of 
the  pendency  of  such  action  and  an  opportu- 
nity afforded  him  to  defend  it.  Aberdeen  v. 
Blackmar,  6  Hill,  824;  Chicago  v.  Bobbins,  2 
Black,  428  [67  U.  8.  bk.  17,  L.  ed.  802].  In 
such  case  the  authorities  hold  that  notice  in 
writing,  or  even  express  notice,  is  unnecessary, 
tmt  that  notice  may  be  implied  from  his  know- 
ledge of  the  pendency  of  the  action  and  a  par- 
ticipation in  its  defense.  Chicago  v.  Bobbins, 
supra;  Bobbins  v.  Chicago,  4  Wall.  657  [71  U. 
fl.  bk.  18,  L.  ed.  427];  PortJervisr,  First  Nat. 
Bank,  96  N.  Y.  557;  Barney  v.  Dewey,  13 
Johns.  228;  Beers  v.  Pinney,  12  Wend.  809; 
Warner  v.  McQary,  4Vt.508;  Boston  v.  Worth- 
ingion, supra;  Chamberlain  v.  Preble,  11  Allen, 
574;  Veasie  v.  Penobscot  B.  R  Co.  49  Me.  119, 
120. 

'*  It  cannot  be  material  to  the  person  agree- 
ing to  indemnify,  that  he  should  have  a  formal 
notice  served  upon  him.  The  law  requires 
that  he  should  have  notice  before  the  judg- 
ment can  be  used  against  him,  because  he  Is 
the  real  party  in  interest.  But  any  notice 
which  will  enable  him  to  present  any  defense 
which  he  may  have,  either  in  law  or  in  fact, 
is  all  that  can  be  useful  to  him;  and  the  law 
requires  no  vain  or  useless  ceremonies  in  such 
.cases."  Holbrook  v.  Holbrook,  15  Me.  12.  In 
such  case  the  judgment  binds  the  party  whose 
duty  it  is  to  indemnify,  and  becomes  legiti- 
mate evidence  in  favor  of  the  plaintiff  and 
against  the  defendant.  Train  v.  Gold,  5  Pick. 
#79 ;  Kip  v.  Brigham,  6  Johns.  159;  Byerson  v. 
Chapman,  66  Me.  568. 

But  the  defendant  contends  that  there  is  no 
sufficient  legal  evidence  introduced  of  any  judg- 
ment such  as  the  plaintiff  has  alleged  in  the 
several  counts  of  his  writ,— that  there  is  a  fatal 
variance  between  the  allegations  and  the  proof, 
—and  consequently  the  plaintiff  is  not  entitled 
to  recover. 

At  the  time  the  order  for  judgment  was  sent 
down  from  the  law  court,  an  entry  was  made 
upon  the  docket  of  the  county  where  the  action 
was  pending,  for  hearing  in  costs  by  the  de- 
fendant. No  vouchers  have  ever  been  filed  by 
the  plaintiff  in  that  action,  and  no  hearing  had 
by  the  defendant  therein  in  relation  to  costs. 
Consequently  no  extended  record  of  the  judg- 
ment has  over  been  made,  as  appears  from  the 
testimony  of  the  clerk.  True,  a  record  was  com- 
menced, but  it  was  never  completed.  That 
portion  of  the  record  which  the  clerk  had  com- 
menced, a  copy  of  which  was  introduced, 
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shows  affirmatively  that  it  is  incomplete,  never 
having  been  made  up  and  attested  by  the  clerk. 
When  the  record  is  once  made  up,  however, 
it  becomes  conclusive  upon  all  parties  until  al- 
tered or  set  aside  by  a  court  of  competent  jn- 
risdiction,  and  the  statements  contained  in  ii 
must  be  regarded  as  importing  absolute  verity, 
and  not  subject  to  explanation  or  contradiction 
by  any  evidence  outside  of  such  record.  Bat 
until  the  record  is  in  fact  fully  extended,  it  is 
well  settled  that  the  docket  is  the  record,  sad 
the  entries  therein  are  the  only  proper  evidence 
of  the  judgment.  WOlard  v.  Whitney,  49  Me, 
288;  Leathers  v.  Cooley,  Id.  842. 

The  fact  that  there  may  be  no  f  uUy-exteaded 
record  does  not  affect  the  judgment  That  is 
the  principal  thing,— the  record  is  only  evi- 
dence of  it.  Here  the  certified  copies  of  the 
docket  entries  were  introduced,  and  they  show 
that  judgment  was  rendered  against  this 
plaintiff  for  the  sum  of  $209,  with  interest 
from  January  24,  1871, — the  full  amount  of  the 
note  ' '  as  per  certificate  from  clerk  of  law  court 
received  and  filed  June  10,  1884."  By  Rer. 
Stat.  chap.  77,  §  45,  it  became  the  duty  of  the 
clerk  to  "  enter  judgment  as  of  the  preceding 
term,"  and  the  judgment,  when  entered  up, 
should  have  been  as  of  the  February  Term 
preceding.  .* '  But  for  most  purposes,"  remarks 
Barrows,  in  Huntress  v.  Hurd,  72  Me.  454, 
"  the  order  of  the  law  court  to  the  clerk  of  the 
supreme  judicial  court  to  enter  up  judgment, 
or  directing  such  a  disposition  of  all  pending 
questions  as  leaves  nothing  to  be  done  but  to 
make  up  the  judgment,  must  be  deemed  a  judg- 
ment. For  all  purposes,  when  it  is  necessary 
in  order  to  sustain  legal  and  equitable  rights, 
the  court  so  regards  it." 

Were  this  an  action  of  debt  brought  upon 
the  judgment  itself,  it  would  necessarily  be 
against  the  party  defendant  therein  named, 
and  the  plaintiff  might  therefore  meet  with  se- 
rious difficulty  in  the  introduction  of  a  judg- 
ment in  evidence,  in  support,  of  his  allegations, 
differing  so  widely  as  to  the  time  of  its  rendi- 
tion from  the  time  alleged  in  the  first  three 
counts  of  the  plaintiff's  writ,  viz.,  June 9, 1884. 

But  the  basis  of  the  plaintiff's  claim  is  as- 
sumpsit, and  not  debt, — it  is  founded  on  a 
promise  of  indemnity,  and  not  on  a  contract 
of  record.  His  claim  is  to  recover  in  assump- 
sit for  the  money  which  he  has  been  compelled 
to  pay  by  force  of  that  judgment.  In  addition 
to  the  special  counts  in  his  writ,  he  has  de- 
clared upon  the  general  count  for  money  paid, 
—and  we  think  he  is  entitled  to  maintain  this 
action  under  that  count.  The  judgment  there- 
fore becomes  admissible  and  competent  evi- 
dence between  these  parties.  Hardy  r.  JfeU 
son,  27  Me.  580;  Holbrook  v.  Holbrook,  15  Me. 
11. 

Nor  do  we  think  that  the  objection  of  the 
defendant  is  tenable, — that,  there  being  a  writ- 
ten contract  of  indemnity,  the  plaintiff  must 
declare  specially  upon  such  contract,  and  wffi 
not  be  allowed  to  Introduce  proof  in  support 
of  his  claim  under  the  general  count  for  nxsssrj 
paid.  The  objection  is  one  of  form,  and  dose 
not  touch  the  real  merits  of  the  case.  Still,  if 
it  rests  on  sound  legal  principles,  it  is  the  dsay 
of  the  court  to  give  effect  to  it.  It  is  undoabt> 
edly  the  general  rule  of  law  that  where  Ik* 
parties  have  made  an  express  contract,  the  lew 
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will  not  imply  one.  But  this  rule  is  not  in- 
flexible, ana,  like  most  general  rules,  is  subject 
to  exceptions.  Thus  it  has  been  held  that, 
where  the  special  contract  is  not  under  seal, 
the  plaintiff  has  his  option,  under  some  circum- 
stances, either  to  declare  on  the  implied  prom- 
ise, or  to  set  out  the  special  contract  in  bis  dec- 
laration.   Toutey  v.  Pretton,  1  Conn.  175. 

An  action  for  money  had  and  received  will 
lie  on  a  promissory  note  or  bill  of  exchange; 
and  yet  they  are  express  contracts.  Pitkin  v. 
Dink,  8  Met.  12;  Heneehel  y.  Mahler,  8  Denio, 
428. 

It  is  also  a  reasonable  and  well-recognized 
principle  of  law,  settled  by  numerous  decided 
cases,  that  where  there  is  an  express  contract 
of  indemnity,  and  by  its  terms  it  contains 
nothing  more  than  the  law  would  imply,  it  is 
optional  with  the  plaintiff  to  declare  in  gen- 
eral indebitatus  assumpsit  for  money  paid,  or 
upon  the  special  contract. 

This  question  arose  in  Gibbs  v.  Bryant,  1 
Pick.  118,  where  a  written  promise  of  indem- 
nity bad  been  given  to  the  plaintiff  by  the  de- 
fendant, and  upon  objection  by  the  defendant 
that  there  was  a  special  agreement  which  ought 
to  have  been  declared  on,  the  court  says:  "This 
objection  cannot  avail  the  defendant,  because 
the  written  contract  produced  contained  noth- 
ing more  than  what  the  law  would  imply.  The 
right  of  action  rests  upon  the  payment  of 
money  for  the  use  of  the  defendant.  The  law 
raises  a  promise,  and  the  plaintiff  may  make 
use  of  his  written  contract  or  not,  as  he  pleases. 
If  there  is  anything  in  the  written  promise  to 
contradict  the  implication  of  law,  the  defend- 
ant may  show  it. 

Precisely  the  same  doctrine  was  laid  down 
in  Sanborn  v.  Emerson,  12  N.  H.  58,  where  the 
declaration  contained  a  general  count  for 
money  paid,  laid  out,  and  expended  for  the 
use  of  the  defendant.  There  the  plaintiff  had 
receipted  for  the  property  of  the  defendant,  at- 
tached in  sundry  suits  commenced  against  him, 
and  had  the  actual  custody  of  it;  and  at  the  re- 
quest of  the  defendant  the  plaintiff  delivered 
the  property  to  him,  the  defendant  expressly 
agreeing  that  the  plaintiff  should  be  indemni- 
fied and  saved  harmless  on  account  of  the  ob- 
ligation resting  upon  him  in  consequence  of 
bis  having  receipted  for  the  property  attached. 
Judgments  were  afterwards  recovered  in  the 
several  suits,  and  the  plaintiff,  being  unable  to 
surrender  the  property,  was  compelled  to  pay 
the  amount  of  the  several  judgments.  The 
•court  there  says  that  the  case  comes  "directly 
within  the  principle  of  the  decision  in  Qibbt 
y.  Bryant, — the  special  contract,  as  it  appears, 
■containing  nothing  more  than  the  law  would 
imply.  On  this  branch  of  the  case,  then,  we 
hold  that  the  action  is  well  maintained,  not- 
withstanding the  existence  of  the  special  con- 
tract of  indemnity,  and  the  omission  to  set  it 
•out  in  the  declaration;  and  the  objection  that 
the  action  should  have  been  brought  on  the  ex- 
press contract  is  therefore  overruled."  The 
following  cases  sustain  the  same  principle: 
Ootbum  v.  Pomeroy,  44  N.  H.  28;  itushworth 
t.  Moore,  88  N.  H.  195;  White  v.  Lerouz,  1  M. 
A  M.  847;  8.  O.  22  E.  C.  L.  881;  WiUiamton 
v.  BTenley,  6  Blng.  209;  8.  C.  19  E.  C.  L.  89; 
Potcnal  v.  Ferrand,  6  B.  &  C.  489  ;  8.  C.  18  E. 
C.  L.  282,  288;  Keyee  v.  Stone,  5  Mass.  894. 
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The  relation  of  the  present  parties  in  refer- 
ence to  the  note  upon  which  the  indemnity  was 

Slven  was  such  as  would  in  law  raise  an  implied 
uty  or  obligation  of  indemnity  as  strong  as 
where  a  receiptor,  upon  request,  bad  delivered 
up  property  to  the  owner  against  whom  suits  had 
been  commenced.  The  defendant,  in  the  one 
case,  had  no  right  to  the  property ;  in  the  other, 
no  right  to  the  money  or  note;  and  the  con- 
tract of  indemnity  in  both  cases  contained  no 
more  than  the  law  would  imply. 

The  plaintiff  alleges  that  he  has  paid  so 
much  money  for  the  use  of  the  defendant  To 
sustain  this  allegation  it  is  necessary  for  him  to 
show  that  the  money  was  paid  at  the  defend- 
ant's request,  either  express  or  implied.  "The 
request  to  pay  and  the  payment  according  to 
it,  constitute  the  debt;  and  whether  the  request 
be  direct, — as  where  the  party  is  expressly  de- 
sired by  the  defendant  to  pay,— or  indirect, — 
where  he  is  placed  by  him  under  a  liability  to 
pay,  and  does  pay,— makes  no  difference.  *  *  * 
In  every  case,  therefore,  in  which  there  has 
been  a  payment  of  money  by  the  plaintiff  to  a 
third  parly,  at  the  request  of  the  defendant, 
express  or  implied,  on  a  promise,  express  or 
implied,  to  repay  the  amount,  this  form  of  ac- 
tion is  maintainable."  Br  Main  v.  Lloyd,  14 
Mees.  &  W.  778.  And  the  doctrine  of  the 
courts  is  that  where  the  plaintiff  shows  that 
be,  either  by  compulsion  of  law  or  to  relieve 
himself  from  liability,  has  paid  money  which 
the  defendant  ought  to  have  paid,  this  count 
will  be  sustained.  2  Greenl.  Ev.  §  114;  Nich- 
ols v.  Bucknam,  117  Mass.  491.  "In  such  case," 
said  Lord  Tenterden,  Ch.  J.,  "I  am  of  the 
opinion  that  he  is  entitled  to  recover  upon  the 
general  principle  that  one  man  who  is  com- 
pelled to  pay  money  which  another  is  bound 
by  law  to  pay  is  entitled  to  be  reimbursed  by 
the  latter;  and  I  think  that  money  paid  under 
such  circumstances  may  be  considered  as 
money  paid  to  the  use  of  the  person  who  is  so 
bound  to  pay  it."  Pownal  v.  Ferrand,  6  B.  & 
C.  489;  8.  0.  18  E.  C.  L.  281. 

The  only  remaining  question  relates  to  the 
measure  of  damages  under  the  particular  facts 
and  circumstances  of  this  case.  What  is  the 
defendant's  liability  under  this  branch  of  the 
case?  She  was  notified  of  the  pendency  of 
the  action  against  this  plaintiff  in  which  the  title 
to  the  note  in  question  and  the  validity  of  the 
payment  to  her  were  put  in  issue.  She  ap- 
peared and  participated  in  the  defense,  and  has 
paid  the  counsel  fees.  It  was  her  duty  thus  to 
appear,  and  if  possible  save  this  plaintiff  harm- 
less on  account  of  his  paying,  upon  her  repre- 
sentations, the  note  to  her,  when  in  fact  she 
had  neither  the  legal  title  to  it,  nor  the  lawful 
right  to  the  money  upon  it.  Judgment  being 
rendered  against  this  plaintiff,  the  defendant 
was  called  upon  and  requested  by  him  to  set- 
tle the  same,  and  this  she  refused  to  do.  After 
such  refusal,  the  plaintiff  was  not  obliged  to 
wait  until  his  property  was  seized  on  execu- 
tion issued  upon  that  judgment  before  being 
authorized  in  law  to  pay  the  same. 

The  amount  he  paid  to  relieve  himself  from 
the  judgment  against  him,  as  appears  by  the 
evidence,  was  no  more  than  the  judgment  ren- 
dered and  costs  legally  taxable  against  him  in 
that  suit  and  incident  to  that  judgment.  This 
the  plaintiff  has  paid  in  good  faith.  He  is  en- 
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titled  to  recover  it  as  the  measure  of  his  dam- 
ages. Coolidge  v.  Brigham,  5  Met.  72;  Boston 
£A.  R.  R.  Co.  v.  Richardson,  185  Mass.  477; 
Ryerson  v.  Chapman,  66  Me.  562;  Kingsbury  v. 
Smith,  18  N.  R.  125;  Veatie  v.  Penobscot  R.  R. 
Co.  49  Me.  127. 

Judgment  for  plaintiff  for  $479,  and  interest 
thereon  from  the  date  of  the  writ. 

Peters,  Ch.  J.,  Walton,  Danforth,  Em- 
ery, and  Haskell,  JJ.,  concurred. 


Seth  WEBB 
v. 

Joanna  H.  GROSS  et  al. 

1.  An  action  maybe  maintained  on  the 
bond  of  an  administrator  of  an  insol- 
vent estate,  who  fails  to  file  and  set- 
tle an  account  within  six  months 
after  the  return  of  the  commissioners, 
if  the  estate  is  more  than  sufficient  to 
pay  the  expenses  and  privileged  claims. 
The  damages  in  such  an  action  are 
nominal  if  no  actual  injury  is  proved. 

2.  The  rule  that  there  has  been  no  breach 
of  the  bond  until  the  administrator 
has  been  cited  to  account  does  not  ap- 
ply to  insolvent  estates. 

(Hancock  Decided  March  3, 1887.) 

ON  report.   Action  by  the  judge  of  probate, 
for  the  plaintiff,  on  the  bond  of  an  admin- 
istratrix of  an  insolvent  estate.  Defendants 
defaulted. 
The  case  is  stated  in  the  opinion. 
Messrs.  Hale  A  Hamlin,  for  plaintiff  : 
Failure  to  render  an  account  within  six 
months  after  the  commissioners'  report  was 
made  was  a  breach  of  defendant's  bond. 
Rev.  Stat.  chap.  66,  §  21. 
Judgment  should  be  for  the  penalty  of  the 
bond,  and  execution  should  issue  for  the 
amount  of  debt  and  costs.   This  was  squarely 
decided  in  Dickinson  v.  Bean,  11  Me.  51,  and 
never  overruled. 
8ee  also  Coney  v.  Williams,  9  Mass.  114. 
Mr.  George  M.  Warren,  for  defendants: 
The  representation  of  insolvency  and  ap- 
pointment of  commissioners  was  unnecessary, 
as  there  were  no  assets  to  pay  creditors  of  the 
fifth  class.    It  was  mere  surplusage  in  the  ad- 
ministration.  The  plaintiff  was  not  in  lured 
by  it,  and  the  administratrix  is  not  liable  on 
her  bond. 
Rev.  Stat.  chap.  66,  §2;  4  Mass.  625. 
The  whole  estate  consisted  of  real  property, 
and  that  being  so  the  administratrix  was  not 
liable  for  not  settling  or  filing  an  account  with- 
in six  months  from  acceptance  of  report  of 
commissioners.   That  liability  pertains  to  per- 
sonal estate  only. 

Butler  v.  Richer,  6  Me.  269;  Eaton  v.  Brown, 
8  Me.  22. 

The  administration  bond  does  not  cover  real 
estate,  and  real  estate  is  all  there  is  in  this  case. 
The  action  cannot  be  maintained.  - 

See  form  of  bond,  Waterman,  Prob.  Prac.  p. 
50. 
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Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  principal  defendant  is  an  administratrix 
on  an  insolvent  estate,  which  had  not  personal 
property  enough  to  pay  the  expenses  of  admin- 
istration. The  inventory  showed  no  personal 
assets,  but  returned  real  estate  valued  at  $185. 
The  inquiry  is  whether  an  action  can  be  main- 
tained on  the  bond  of  the  administratrix  for 
her  failure  to  settle  an  account  within  six 
months  after  a  report  was  made  by  the  com- 
missioners of  insolvency. 

The  administratrix  pretends  that  she  is  pro- 
tected from  liability  by  the  statute  (Rct.  Slat, 
chap.  66,  §  2)  which  provides  that,  where  aa 
estate  is  not  sufficient  to  pay  more  than  the  ex- 
penses of  administration  and  claims  of  the- 
pri  vileged  classes,  an  administrator  is  exoner- 
ated from  making  a  representation  of  insolven- 
cy. The  statute  relied  on  is  not  quite  applica- 
ble to  the  facts  of  the  present  case.  It  was 
necessary  to  render  an  account  or  report  of 
some  kind,  from  which  to  ascertain  whether  the 
real  estate  should  or  not  be  sold  for  the  payment 
of  debts.  The  case  does  not  disclose  that  there 
would  be  nothing  for  the  common  creditors- 
after  converting  the  real  estate  into  assets. 

The  next  ground  taken  is,  defense  is  that  bo 
action  can  be  maintained  on  the  bond  undl  the 
administratrix  had  been  cited  by  the  probate 
court  to  render  an  account;  the  defendants,  in 
support  of  this  position,  relying  on  Rev.  Stat, 
chap.  72,  §  16,  and  on  several  reported  case*, 
among  which  is  that  of  Gilbert  v.  Dvntx*,  65- 
Me.  469.  An  examination  of  the  cases  referred 
to  discloses  that  all  of  them  involved  the  settle- 
ment of  solvent  estates,— not  insolvent  estates. 
It  may  not  be  easy  to  appreciate  any  reasons 
for  the  distinction;  but  it  was  one  of  the  rigors 
of  the  old  common  law,  and  finds  a  survival 
in  Rev.  Stat  chap.  66,  §  21,  which  declares 
that  it  shall  be  a  breach  of  his  bond  for  an  ad- 
ministrator to  neglect  to  settle  his  account  for 
more  than  six  months  after  the  report  on  claim* 
is  made.  The  terms  of  the  statute  are  abso- 
lute.  Dickinson  v.  Bean,  11  Me.  50. 

What  must  the  damages  be?  The  plaintiff 
contends  that  his  whole  debt  is  recoverable, 
about  $1,200,  and  cites  the  case  of  Diekumm 
v.  Bean,  supra,  in  support  of  his  contention. 
Such  would,  no  doubt,  be  the  result  if  the  doc- 
trine of  that  case  held  good  at  this  late  day. 
But  that  case  was  determined  under  the  statute 
of  1821,  which  is  worded  very  differently  from 
the  statute  of  to  day.  That  statute,  founded 
on  the  older  Massachusetts  enactments,  relent- 
lessly demanded  payment  of  a  creditor's  whole- 
debt  for  what  might  be  no  more  than  a  tech- 
nical shortcoming  of  the  administrator.  TUs 
terrible  penalty  was,  however,  abolished  by  an 
Act  passed  on  February  26,  1838.  The  pres- 
ent statute  merely  prescribes  the  duty,  bat 
affixes  no  penalties  for  a  breach. 

In  the  present  instance  the  damages  mast  he- 
nominal.  No  one  sustains  any  real  injury.  U 
is  a  technical  default  only.  The  jadgasst 
must  be  for  the  amount  of  the  penalty  of  the 
bond;  execution  to  issue  for  $1  damages. 

Defendants  defaulted. 

Walton,  Danforth,  Emery,  Fusts* 
and  Haskell,  JJ.,  concurred. 
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Alberi  H.  THAXTER  ct  al. 

v. 

Melville  JOHN90N. 

1.  A  discharge  under  the  insolvent  law, 
upon  com  plying  with  the  conditions 
pertaining  to  composition  proceed- 
ings, is  not  valid  if  any  material  state- 
ment in  the  affidavit  or  schedule  re 
quiredf  of  the  insolvent  is  known  by  him 

2.  Such  a  discharge  in  no  bar  to  an  ac- 
tion by  any  creditor,  within  two  years 
thereafter,  to  recover  the  balance  of 

<Penobscot  Decided  April  14, 1887.) 

0!f  report. 
The  case 
(he  opinion. 

Messrs.  Wilson  &  Woodard,  for  plain 

tun: 

The  discharge  haying  been  obtained  under 
Rev.  Slat.  chap.  70,  §  62,  the  affidavit  named 
therein  must  have  been  taken;  and  the  law 
provides  that  the  discharge  shall  not  be  valid 
if  any  material  statement  in  said  affidavit  is 
false  to  the  knowledge  of  the  debtor  making 
the  same. 

A  plain  act  of  bankruptcy  cannot  be  purged 
by  subsequent  conduct. 

Hopkins  v.  Ellis,  1  Salk.  110;  Colluttv.  Free- 
man, 2  T.  R.  59. 

"Once  a  bankrupt,  always  a  bankrupt.  A 
clear  act  of  bankruptcy  cannot  be  purged  or 
canceled." 

Hill.  Bankr.  p.  24. 

"An  act  of  bankruptcy  .when  once  commit- 
ted, cannot  be  canceled  or  purged." 
Robson,  Bankr.  p.  95. 

Under  the  insolvent  law  of  Massachusetts, 
the  giving  of  security  for  a  pre-existing  debt 
invalidated  the  discbarge;  and  if  the  creditor 
too  had  received  the  preference  surrendered 
the  property  received,  this  did  not  purge  the 
wrongful  act  on  the  part  of  the  debtor;  and  a 
discharge  granted  was  held  invalid. 

Biodgeit  v.  Bildretk.U  Cush.  311. 

The  phrase  "in  anticipation  of  insolvency" 
has  a  meaning  derived  from  the  time  when  the 
insolvent  law  was  passed — which  was  just  in 
season  that  it  might  go  into  effect  upon  there- 
peal  of  the  national  bankrupt  law — and,  from 
the  construction  which  had  been  given  to  the 
kindred  phrase  in  that  law,  "in  contemplation 
of  bankruptcy."  Ab  "contemplation"  was 
not  used  In  the  sense  of  meditation,  so  "antici- 
pation" is  not  so  used.  Either  refers  to  the 
condition  of  a  debtor  who  knows  that  he  will 
not  beside  to  pay  his  debts  as  they  become  due, 
or  who  does  not  expect  or  intend  to  do  so. 

Paige  v.  Loring,  1  Holmes,  275. 

One  was  in  contemplation  of  bankruptcy 
when  he  contemplated  the  committing  an  act 
of  bankruptcy. 

lie  Goldschmidt,  8  Nat.  Bankr.  Reg.  16-1. 

"It  is  not  necessary  that,  in  order  that  he 
should  have  contemplated  becoming  a  bank- 
rupt, he  should  have  contemplated  having  a 
petition  filed  against  him  and  being  adjudged 
*  bankrupt  thereon,  provided  he  contemplated 
me. 


committing  an  act  which  is  defined  to  bean  act 
of  bankruptcy." 

lite, 

Messrs,  Barker,  Vose,  A  Barker,  for  de  . 

fendant: 

The  oath  required  of  the  debtor  before  he 
can  receive  his  discharge  under  composition 
proceedings  is  as  follows,  viz.:  "I  solemnly 
swear  that  I  have  not  removed,  concealed, 
or  secreted  any  money,  paper,  securities,  ef- 
fects, or  property,  real  or  personal,  with  intent, 
purpose,  or  expectation  of  receiving,  directly 
or  Indirectly,  any  benefit  or  advantage  to  my- 
self; and  that  I  have  not  changed  or  falsified 
any  of  my  books  of  account,  deeds,  or  papers 
relating  to  my  estate;  and  that  I  have  not  sold, 
pledged,  conveyed,  or  transferred  any  of  my 
property  or  estate  in  anticipation  of  insolven- 
cy, or  made  any  conveyance,  mortgage,  pledge, 
transfer,  or  payment  to  any  creditor,  or  caused 
or  procured  any  attachment  of  my  property, 
for  preferring  any  of  my  creditors;  and  that 
I  have  not,  directly  or  indirectly,  given  to  any 
creditor  or  other  person  any  compensation  or 
promise  of  reward,  except  reasonable  counsel 
fees  for  services  or  influence  in  effecting  acorn 
promise  with  my  creditors;  and  that  my  assets 
and  liabilities  are  correctly  slated  in  the  sched- 
ule hereto  annexed  and  signed  by  ma" 

Rev.  Stat.  chap.  70.  §  62. 

Upon  taking  this  oath,  the  debtor,  if  he  pro- 
duce the  composition  paper  required  by  the 
same  section,  receives  his  discharge;  but, 
"  such  discbarge  is  not  valid  if  the  signature 
of  any  creditor  has  been  obtained  by  fraud,  or 
if  any  material  statement  contained  in  such 
affidavit  or  schedule  is  false  to  the  knowledge 
of  the  debtor  making  the  same;  and  any  credi- 
tor may,  within  two  years,  sue  for  and  recover 
the  balance  of  his  claim  or  debt  against  such 
debtor." 

Id. 

We  claim  that  the  reasons  which  might  be 
applicable  to  a  discharge  obtained  in  the  regu- 
lar course  of  insolvency,  as  Bet  forth  in  chap. 
70,  S  46,  are  not  applicable  to  this  case,  as  the 
method  of  proceeding  to  get  the  discharge  an- 
nulled is  entirely  different. 

Ei  parte  Haines,  76  Me.  394;  ReBoyt,  Id. 

There  was  no  secretion  or  concealment. 
The  legal  title  remains  in  the  insolvent  until 
the  assignment  is  made. 

Hampton  v.  House,  22  Wall.  263  (89  U.  8.  bk. 
32,  L.  ed.  755). 

The  term  "  concealment"  in  the  insolvent 
law  implies  something  willfully  intentional. 

Re  Wilson,  6  L.  R.  272;  Dresser  v.  Brooks,  3 
Barb.  429. 

Foster,  J.,  delivered  the  opinion  of  the 
court: 

It  was  the  evident  design  of  the  insolvent 
law  of  this  State  that  all  creditors  of  the  same 
class  should  fare  alike  in  the  distribution  of 
the  debtor's  property,  and  that  no  secret  ar- 
rangement should  be  made  whereby  one  credi- 
tor should  obtain  advantage  over  another. 

Fraud,  in  its  various  forms  and  under  its  dif- 
ferent guises,  appears  to  have  been  carefully 
guarded  against  by  express  enactment.  And 
while  by§  62,  relating  to  composition  proceed- 
ings, the  process  is  one  specially  provided  by 
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statute,  and  essentially  different  from  ordinary 
proceedings,  nevertheless  the  object  of  these 

{irovisions  is  to  guard  the  rights  of  creditors 
n  matters  of  composition,  and  to  see  that 
there  is  a  full  and  fair  settlement,  that  nobody 
is  deceived  or  defrauded,  and  that  all  fare 
equally.  The  affidavit  which  is  required  of 
the  debtor  before  he  can  receive  his  discharge 
under  these  proceedings,  among  other  strin- 
gent provisions  against  fraudulent  transactions 
or  preferences,  prohibits  the  making  of  any 
payment  to  any  creditor  for  the  purpose  of 
preference,  or  the  giving,  directly  or  indirect- 
ly, to  any  creditor  or  other  person  any  com- 
pensation or  promise  of  reward,  except  reason- 
able counsel  fees  for  services  or  influence  in 
effecting  a  compromise  with  his  creditors. 
For  such  services  reasonable  counsel  fees 
alone  are  excepted,  and  payments  for  other 
services  or  to  other  persons  are  forbidden ;  the 
intent  of  the  law  being  that  the  remainder  of 
the  insolvent's  property  shall  be  distributed 
among  his  creditors,  and  that  no  inducements 
shall  be  offered  to  some  of  the  creditors  to  sign 
away  the  rights  of  the  others.  Upon  comply- 
ing with  the  conditions  pertaining  to  composi- 
tion proceedings,  the  debtor  may  receive  his 
discharge;  but  it  is  expressly  provided  that 
"such  discharge  is  not  valid  if  the  signature 
of  any  creditor  has  been  obtained  by  fraud,  or 
if  any  material  statement  contained  in  such 
affidavit  or  schedule  is  false  to  the  knowledge 
of  the  debtor  making  the  same ;  and  any  credi- 
tor may,  within  two  years,  sue  for  and  recover 
the  balance  of  his  claim  or  debt  against  such 
debtor." 

This  suit  is  brought  by  a  creditor, within  the 
two  years  named,  to  recover  the  balance  of  his 
claim.  However  stringent  this  remedy  may 
appear,  it  is  one  provided  by  the  special  pro- 
visions of  the  insolvent  law  pertaining  to  com- 
position proceedings,  and  is  allowed  to  any 
creditor  who  deems  himself  defrauded  (fia 
parte  Haines,  76  Me.  894),  or  who  may  be  able 
to  show  that  any  material  statement  contained 
in  the  affidavit  or  schedule  of  the  debtor  is 
false  and  known  by  him  to  be  so.  In  such 
case  the  discharge  is  not  valid.  It  is  no  bar  to 
a  recovery  of  any  balance  which  the  creditor 
may  show  to  be  due  him  from  the  debtor. 

In  this  case  a  full  report  of  the  evidence  is 
before  us.  The  creditors  were  each  to  receive 
85  per  cent  of  their  demands,  provided  for  by 
the  composition.  The  evidence  is  plenary  that, 
instead  of  that,  one  creditor  actually  received 
the  sum  of  $800,  and  another  the  promise  of 
$188,  in  addition  to  the  85  per  cent,  as  a  com- 
promise settlement,  and  that  this  was  known 
by  the  debtor  and  acquiesced  in  by  him.  Nor 
were  these  the  only  parties  who  had  or  were 
to  receive  sums  additional  to  the  amount 
named  in  the  composition  agreement,  as  the 
testimony  discloses. 

Here  was  a  preference  as  well  as  a  promise 
of  reward,  prohibited  by  the  special  provisions 
of  the  law  invoked  in  behalf  of  the  debtor. 
The  statement  under  oath  of  the  debtor,  in  his 
affidavit,  was  that  he  had  not,  directly  or  indi- 
rectly, given  to  any  creditor  or  other  person 
any  compensation  or  promise  of  reward,  ex- 
cept reasonable  counsel  fees  for  services  or 
influence  in  effecting  a  compromise  with  bis 
creditors.  This  statement  was  material,  and 
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false  to  the  knowledge  of  the  debtor  himself. 

Judgment  for  plaintiffs  for  the  sum  of  $911.91 
together  with  interest  thereon  from  the  dates/  thM 

writ. 

Peters,  Ch.  J. ,  Walton,  Danforta,  Em-J 
ery,  and  Haskell,  J  J.,  concurred. 


Albert  P.  GOULD 
v. 

Nathaniel  P.  WHITMORE,  Admr. 

1.  Under  the  statutes  of  Maine  an  aetioJ 
may  be  maintained  against  an  sA 
ministrator,  on  a  claim  against  the 
tate,  If  commenced  within  two 
and  six  months  after  notice  of  thfl 
appointment  of  the  administrator  i 
given. 

2.  Such  action  is  continued,  at  the 
of  the  plaintiff,  to  the  next  term 
court,  and  for  such  further  time  and 
such  other  terms  as  the  court  orders, 
the  plaintiff  did  not,  within  two  jrearB 
after  the  notice  of  the  appointment 
and  thirty  days  before  the 
ment  of  the  action,  present  his 
in  writing  to  the  administrator, 
demand  payment  thereof. 

8.  A  tender  of  payment,  or  offer  thereof 
filed  in  the  case  during  the  time  of  it 
continuance  of  such  action,  will' 
the  same,  and  the  defendant  will  rf 
cover  costs. 

4.  An  action  does  not  appear,  "  on 
face  of  the  papers,"  to  be  barred  by 
general  limitation  of  six  years, 
some  of  the  items  in  the  account 
nexed  to  the  writ  are  alleged  to  be  1 
term  fees  within  six  years  of  the 
of  the  writ. 

(Knox  Decided  May  28, 188TJ 

N  exceptions  by  the  defendant. 
Assumpsit  for  professional  services 
dered  Jason  M.  Carlton,  in  his  lifetime,  i 
the  administrator. 
The  points  are  stated  in  the  opinion. 
Mr.  8.  C.  Whitmore,  for  defendant: 
By  Rev.  Stat  chap.  87,  §  12,  and  Stat, 
chap.  248,  a  demand  must  be  made  on  tfc 
ministrator,  in  writing,  within  two  years 
notice  of  his  appointment,  in  order  to 
and  maintain  an  action  within  the  six 
next  following. 

In  Laws  1872,  chap.  85,  the  words, 
within  the  six  months  next  following."  i 
found  in  our  statutes;  and  the  purpoaa 
Legislature  had  in  first  enacting  the  i 
made  clear. 

The  maintenance  of  an  action, 
law  of  1888,  was  absolutely  contingent 
demand  being  made  within  the  two  years; 

Those  words  cannot  be  construed  as  < 
ing  the  time  of  making  a  demand ;  bwtt 
extend  the  time  only  of  bringing  an 
and  making  the  maintenance  of  it,  i 
contingent  upon  a  demand  being  made, < 
the  two  years.  In  writing. 

This  court  so  held  in  Fbtoler  v.  Ins, 1 
48. 
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In  the  Laws  of  1883  nothing  is  said  about  a 
penalty  if  plaintiff  does  not  prove  a  demand 
within  the  two  years,  showing  that  the  Legis- 
lature only  amended  the  law  of  1872  so  far  as 
it  referred  to  the  thirty  days'  notice. 

Two  years  is  the  limit  in  other  sections  of  the 
statute,  and.  reasoning  from  analogy,  it  is  the 
limit  in  §  12  of  chap.  87. 

Rev.  Stat.  chap.  87.  §§  18, 14, 16. 

His  honor  Judge  Weston  says,  in  Davis  v. 
Smith,  4  Green 1.  887:  "When  mutual  prom- 
isee are  relied  upon  to  repel  the  operation  of 
the  Statute  of  Limitations,  it  is  upon  the  princi- 

Ele  of  a  new  promise,  of  which  the  acknow- 
rigment  of  an  unsettled  account,  implied 
from  new  items  of  credit  within  six  years,  is 
evidence." 

The  receipts, — showing  that  the  payments 
were  made  for  specific  services,  are  not  on  the 
general  account, — do  away  with  the  element  of 
mutual  dealings.  In  Benjamin?.  Webster,  65 
Me.  170,  his  honor  Chief  Justice  Peters  says 
that,  "where  an  item  of  credit  is  intended  as 
a  specific  payment  of  only  a  particular  charge 
in  a  plaintiff's  account,  in  cases  where  there 
are  several  items,  and  not  as  a  payment  upon 
the  account  generally,  such  payments  would 
not  have  the  effect  to  take  the  whole  account 
out  of  the  operation  of  the  statute." 

See  also  Furry  v.  Chesley,  77  Me.  898. 

Mr.  A.  P.  Gould,  for  plaintiff: 

Defendant  asserts  that  this  court  has  held 
that,  under  the  Law  of  1888,  the  maintenance 
of  an  action  is  "contingent  upon  a  demand 
made  within  the  two  years  in  writing;"  and  to 
support  this  assertion  he  refers  to  a  remark  of 
Judge  Symonds  in  Fowler  v.  True,  76  Me.  46. 
He  entirely  misconceives  that  case.  Fowler's 
action  was  commenced,  as  well  as  the  others 
that  were  tried  with  it,  before  the  Act  of  1888 
went  into  effect.  It  was  passed  March  16,  and 
went  into  effect  April  4,  1888,— thirty  days 
after  its  passage.  The  writs  in  Fowler  v.  True, 
Fiske  v.  True,  and  Meaeom  v.  True,  were  all 
commenced  either  March  28  or  March  80, 1888; 
and  the  Act  of  1888  could  have  no  effect  upon 
these  cases,  and  was  not  under  construction  by 
the  court. 

Lib  bey,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit  to  recover  for 
professional  services  and  disbursements  accord- 
ing to  the  account  annexed  to  the  writ.  Two 
grounds  of  defense  were  pleaded  by  the  de- 
fendant: (1)  that  the  action  was  barred  by  Rev. 
8tat.  chap.  87,  §  12;  (2)  that  it  was  barred  by 
the  general  limitation  of  six  years;  and  it  was 
claimed  that  these  limitations  were  apparent 
upon  the  face  of  the  papers;  but  this  conten- 
tion was  not  sustained  by  the  justice  preeid- 

think  the  ruling  correct.  By  the  Act 
of  1872,  chap.  85,  no  action  could  be  main- 
tained against  an  administrator  on  a  claim 
against  the  estate,  unless  such  claim  was  first 
presented  in  writing  and  payment  demanded 
at  least  thirty  days  before  the  action  was  com- 
menced, and  within  two  years  after  notice  was 
given  by  him  of  his  appointment;  and  the  right 
to  commence  such  action  was  limited  to  two 
years  and  six  months  from  the  time  such  no- 
tice was  given. 


This  Act  was  amended  by  Act  of  1888,  chap. 
243,  incorporated  into  the  Revised  Statutes  of 
1888,  chap.  87,  %  12.  By  this  statute  the  plain- 
tiff is  not  required  to  present  his  claim  in  writ- 
ing and  demand  payment  at  least  thirty  days 
before  commencing  his  action,  and  within  two 
years  after  notice  of  his  appointment  is  given  y 
but  if  he  commences  bis  action  without  so- 
presenting  his  claim  and  demanding  pavment, 
he  takes  upon  himself  the  burden  of  having' 
his  action  continued,  at  his  cost,  to  the  next  term 
of  court,  and  such  further  time  and  on  such* 
other  terms  as  the  court  shall  order;  and  "a 
tender  of  payment,  or  offer  thereof,  filed  in  the 
case  during  the  time  of  such  continuance, 
shall  bar  the  same,  and  the  defendant  shall  re- 
cover his  costs."  The  same  limitation  of  the 
right  to  commence  the  action,  to  two  years  and 
six  months,  is  retained.  The  language  used  is- 
not  felicitous,  but  its  meaning  is  plain.  The 
fact  that  tho  plaintiff  did  not  present  his  claim 
in  writing,  and  demand  payment  before  com- 
mencing his  action,  is  no  defense  to  its  mainte- 
nance. The  statute  treats  the  commencement 
of  the  action  as  a  presentation  of  the  plaintiff's 
claim  and  a  sufficient  demand  of  payment; 
and  gives  the  administrator  sufficient  time  to 
investigate  the  validity  of  the  claim,  and  ten- 
der or  offer  payment  of  it  as  a  defense.  Nor 
is  it  barred  by  not  having  been  commenced 
within  two  years  from  the  giving  of  notice. 

Upon  the  second  point  it  is  sufficient  to  say 
that  the  action  is  not  barred  "on  the  face  of 
the  papers,"  as  a  portion  of  the  items  in  the 
account  appear  to  be  for  services  performed 
within  six  years  before  the  action  was  com- 
menced. 

By  the  agreement  of  the  parties,  the  case 
must  go  to  the  assessor  agreed  upon  to  assess 
the  damages;  and  he  must  determine,  upon 
the  evidence  submitted,  how  much  is  due,  and 
what  items  in  the  account,  if  any,  are  barred 
by  limitation. 

Exceptions  overruled. 

Peters,  Oh.  «/.,  Walton,  Virgin,  Eme- 
ry, and  Haskell,  J  J.,  concurred. 


Alden  C.  GRIMES 
v. 

Daniel  GOUD. 

The  obligee  in  a  real-estate  bond  cannot 
recover  what  he  has  voluntarily  paid 
under  the  terms  of  the  bond,  upon  his 
failure  to  complete  the  required  pay- 
ments. It  makes  no  difference  that  the 
obligor  may  have  believed  the  obligee 
would  not  be  able,  to  complete  the  re- 
quired payments,  at  the  time  of  making 
the  contract,  and  at  the  time  of  receiv- 
ing the  money. 

(Kennebec  Decided  June  8,  1887.) 

ON  report.  Plaintiff  nonsuit.  . 
Assumpsit  on  an  account  annexed  for  mon- 
ey paid,  for  hay  and  farm  produce  sold,  and 
for  labor  performed,  amounting  to  $467.91. 
On  cross-examination  plaintiff  admitted  that 
all  the  items  in  bis  account  annexed  were  paid 
under  the  terms  of  a  bond,  from  the  defendant 
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to  him,  to  convey  a  farm  in  Whitefield,  and  in 

Sart  payment  of  what  was  due  from  him  un- 
er  it  After  the  testimony  for  the  plaintiff 
was  closed,  the  case  was  withdrawn  from  the 
jury,  and  reported  to  the  law  court,  with  the 
stipulation  that  if  the  action  was  maintainable 
the  case  should  stand  for  trial,  otherwise  a 
nonauft  should  be  entered. 

Messrs.  Spanieling  A  Baker,  for  plaintiff. 
Meteri.  Baker,  Baker,  A  Cornish,  for 
defendant. 

Per  Curiam : 

The  evidence  for  the  plaintiff  disclosed  the 
following  facts:  The  plaintiff  had  the  bond  of 
-the  defendant  for  the  conveyance  of  a  farm 
upon  specified  terms.  All  the  items  now  sued 
for  in  assumpsit  were  rendered  in  part  per- 
formance of  the  conditions  of  that  bond.  The 
plaintiff  failed  to  complete  the  performance  of 
the  conditions,  and  by  his  own  act  forfeited  his 
Tights  under  the  bond.  He  then  brought  this 
action  to  recover  back  what  be  had  thus  vol- 
untarily paid  on  a  contract  afterward  forfeited 
by  himself.   It  is  evident  he  cannot  recover. 

It  is  urged  that  the  defendant,  at  the  time  of 
making  the  contract  and  receiving  the  part 

Eayment,  believed  that  the  plaintiff  would  not 
e  able  to  complete  the  required  payments, 
fluch  a  belief,  however,  if  established  by  the 
evidence,  does  not  enlarge  the  plaintiff's  rights. 
He  was  his  own  judge  of  his  ability. 
Plaintiff  nonsuit. 


Napoleon  LAVIGNE 
LEWISTON  MILLS  CO. 

•The  finding'  of  a  jury  upon  the  question 
of  negligence  and  due  care,  in  case  of  a 
lack  of  proper  appliances  to  check  a 
mill  elevator  in  the  event  of  an  accident, 
will  not  be  disturbed  by  the  court, 
when  there  was  some  evidence  in  sup- 
port of  it,  and  the  jury  by  a  view  had 
an  opportunity  to  examine  the  eleva- 
tor in  question,  as  well  as  to  hear  and 
see  the  witnesses. 

(AndjroBOOgffln  Decided  April  20, 1887.) 

ON  motion  of  the  defendant  to  set  aside  the 
verdict  and  for  new  trial.  Overruled. 
Messrs.  Savage  A  Oakes,  and  A.  A. 
Strout,  for  plaintiff. 

Meter*.  Frye,  Cotton,  Sb  White,  for 
defendant. 

Per  Curiam : 

The  plaintiff  was  in  the  employ  of  the  de 
fendant  company,  and  was  operating  a  goods 
elevator  in  their  cotton  -mill.  The  elevator  cage 
was  raised  and  lowered  by  a  rope  passing  over 
A  drum  near  the  top  of  the  building,  and  sup- 
porting, at  the  other  end,  a  weight  to  counter 
balance  the  weight  of  the  cage.  The  drum 
was  about  an  iron  shaft,  and  the  whole  was 
made  to  revolve  by  an  iron  bevel  gear  on  the 
shaft,  which  gear  fitted  into  the  propellingma- 
chinery.  On  one  occasion  the  plaintiff  had  as- 
cended with  a  loaded  cage  to  the  upper  floor. 
As  he  was  stepping  off  the  cage  to  the  floor, 
the  gear  suddenly  broke,  and  left  the  shaft  and 
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drum  free  to  revolve  under  the  weight  of  the 
load.  As  a  consequence,  the  cage  instantly 
fell  to  the  lower  floor;  and  the  plaintiff,  not 
having  gained  a  footing,  also  fell,  and  was  se- 
verely injured. 

Three  matters  were  alleged  against  the  de- 
fendant company  at  the  trial,  as  constituting 
negligence  on  their  part,  and  as  causing  the 
plaintiff's  injury:  1.  An  imperfect  gear,  from 
an  old  break,  which  would  have  become  known 
to  the  defendant  company  upon  such  careful 
inspection  as  they  were  bound  to  make.  8.  An 
imperfect  arrangement  at  the  upper  floor,  bj 
reason  of  which  the  iron  material  of  the  gear 
was  weakened  by  repeated  blows  from  the  trap- 
door during  the  operation  of  the  elevator.  3. 
The  absence  of  all  appliances  whatsoever  for 
checking  the  descent  of  the  cage  in  case  of  the 
breaking  of  the  machinery. 

There  was  some  little  evidence  in  support  of 
the  first  two  matters  named,  and  also  much 
evidence  the  other  way. 

The  third-named  matter  was  fully  proved, 
and  practically  admitted. 

The  defendant  company  made,  at  the  trial, 
two  answers  to  this  third  specification  of  neg- 
ligence. 

1.  That  none  of  the  appliances  in  use  in 
goods  elevators  like  this  will  check  a  fall  caused 
by  the  breaking  of  the  gear,  and  consequently 
their  absence  did  not  contribute  to  this  fall 

2.  That  the  plaintiff  knew  of  such  absenceof 
ap reliances,  and  consequently  assumed  that 

There  was  evidence  tending  to  show  that 
there  were  well-known  appliances,  which  would 
probably  have  prevented  at  least  the  sudden 
fall  of  the  cage  from  the  breaking  of  the  gear. 
It  is  true  there  was  more  evidence  the  other 
way.  The  plaintiff  testified  that  his  attention 
was  not  called  to  any  defects  nor  to  any  want 
of  appliances;-  that  he  did  not  know  of  any 
trouble,  and  supposed  it  was  a  suitable  and 
safe  elevator. 

The  jury  were  the  tribunal  to  ascertain  the 
truth  about  all  these  matters.  Under  proper 
and  very  clear  instructions,  they  have  found 
the  defendant  company  deficient  in  care;  snd 
that  such  want  of  care  caused  the  plaintuTi 
injury  without  fault  of  his.  They  saw  the  ele- 
vator and  the  machinery  and  the  surrounding!. 
They  were  presumably  practical  men,  acquaint- 
ed with  the  ordinary  simple  principles  of 
mechanics,  and  could  probably  judge  of  then- 
operation  as  well  as  we  could.  Whatever  our 
own  views  may  be,  we  hesitate  to  array  then 
against  those  of  the  twelve  who  have  seen  the 
things  and  heard  the  witnesses,  and  who  are 
the  legal  triers  of  the  facts.  There  is  some 
evidence  to  support  the  verdict.  After  much 
deliberation  we  have  concluded  the  verdict 
ought  to  stand. 

Motion  overruled.   Judgment  on  (he  verdkL 


Lizzie  M.  WATSON 
v. 

Daniel  CRESSET. 

1.  A  grantor  may  in  his  deed  lawfully  t 
serve  to  himself  and  wife  a  Hie  < 
tate  in  the  premises. 
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2.  The  grantee  takes  a  vested  remain- 
der by  such  a  deed,  though  it  provide, 
"  this  deed  is  to  take  effect  and  go  into 
operation  on  the  decease  of  me  and  my 
wife,  and  not  before." 

3.  The  owner  of  a  vested  remainder 
may  convey  the  same,  even  before  the 
termination  of  the  life  estate, 

(Cumberland — Decided  April  20,  1887.) 

ON  report  of  facto  agreed.   Judgment  for  de- 
fendant. 

Mr.  George  F.  McQuillan,  for  plain- 
tiff. 

Mr.  F.  M.  Bay,  for  defendant. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

The  facto  agreed  upon  and  reported  to  the 
law  court  do  not  sustain  the  plaintiff's  title. 
They  show  title  in  the  defendant. 

A  grantor  may  lawfully  convey  his  real  es- 
tate, reserving  to  himself,  or  to  himself  and 
wife,  a  life  estate  in  the  premises.  Such  a 
conveyance  vests  an  estate  in  remainder  in  the 
grantee  immediately.  His  estate  is  not  post- 
poned till  the  termination  of  the  life  estate. 
His  right  of  possession  or  enjoyment  is  post- 
poned, hut  his  estate,  such  as  it  is,  vests  imme- 
diately. In  other  words,  he  takes  a  vested 
remainder.  Such  an  estate  is  transferable.  The 
owner  may  convey  or  mortgage  it;  and  he  can 
do  this  before  as  well  as  after  the  termination 
of  the  life  estate.  Of  course  the  estate  of  the 
grantee  or  mortgagee  will  be  no  greater  than 
that  of  the  grantor  or  mortgagor.  He  will 
hold  subject  to  the  life  estate.  But,  with  this 
limitation  upon  it,  a  vested  remainder  may  be 
conveyed  or  mortgaged  as  well  as  any  other 
interest  in  real  estate. 

These  principles  are  decisive  of  the  case  now 
before  us.  James  Mcintosh  conveyed  his  real 
estate  to  his  two  sons,  Stephen  and  George, 
reserving  to  himself  and  wife  a  life  estate. 
The  language  of  the  deed  is  this:  "  Said  Ste- 
phen and  George  to  come  into  possession  of 
said  property  after  the  decease  of  me  and  my 
wife  Margaret,  and  not  before,"-— and  again: 
"  This  deed  is  to  take  effect  and  go  into  opera- 
tion on  the  decease  of  me  and  my  wife,  and 
not  before.  *  *  *  My  wife  is  to  have  the  place 
while  she  lives,  after  my  death."  The  inten- 
tion of  the  grantor  was  to  reserve  an  estate  for 
thv.  life  of  himself  and  wife,  and  to  convey 
the  remainder  to  his  two  sons.  Of  this  there 
can  be  no  doubt.  And  the  law  will  give  effect 
to  this  intention.  The  demanded  premises  are 
a  portion  of  what  was  conveyed  to  George. 
James  Mcintosh  and  his  wife  are  now  both 
dead,  and  the  life  estate  ended.  The  demand- 
ant claims  title  through  the  heirs  of  James 
Mcintosh.  Her  title  can  be  maintained  only 
upon  the  ground  that  the  deed  above  referred 
to  was  inoperative  and  void ;  or,  in  other  words, 
that  it  did  not  convey  a  vested  remainder  to 
the  grantees.  We  think  it  did  convey  a  vested 
remainder  to  the  grantees.  The  conveyance 
was  conditional,  but  the  conditions  were  all 
subsequent,  not  precedent;  they  would  not 
prevent  the  vesting  of  the  estate;  and  it  is 
agreed  that  the  conditions  have  all  been  per- 
formed, and  can  never,  therefore,  devest  it. 
ICE.  n.  e.  k.  ,  v.  iv.  48 


The  plaintiff  claims  through  the  heirs  of  James 
Mcintosh,  the  father  and  grantor  of  George, 
and  the  defendant  through  the  grantees  of 
George.  The  defendant  has  the  better  title. 
Wyman  v.  Brown,  50  Me.  189;  Drown  v.  Smith, 
52  Me.  141. 
Judgment  for  defendant. 
Peters,  Oh.  J.,  Virgin,  Lib  bey,  Eme- 
ry, and  Haskell,  J  J.,  concurred. 


CASCO  NATIONAL  BANK 
v. 

Payette  SHAW  et  al* 

1.  Notice  of  the  dishonor  of  a  note  was 
sent  to  the  former  place  of  business 
of  the  indorsers, — an  insolvent  firm, — 
where  it  was  received  by  the  trustee 

to  whom  the  property  of  the  firm  had 
been  assigned  for  the  benefit  of  credi- 
tors.  Held,  sufficient. 

2.  Where  the  notice  of  protest  of  a  note 
is  to  be  sent  by  mail,  it  may  be  depos- 
ited in  a  street  letter-box  put  up  by 
the  po8tofflce  department. 

8.  The  indorser  of  a  note  cannot  have 
applied,  as  partial  payments,  money 
received  by  the  indorsee  under  a  con- 
tract  to  assign  the  note  to  the  person 
from  whom  the  money  was  received. 
4.  The  continuance  of  an  action  until 
the  termination  of  the  insolvency 
proceedings,  when  the  defendant  is  in 
insolvency,  is  a  matter  of  discretion 
with  the  court;  and  it  will  only  be 
granted  when  the  court  is  satisfied  that 
justice  will  thereby  be  promoted. 

(Cumberland  Decided  April  19,  1887.) 

ON  report.   Judgment  for  plaintiff. 
There  were  four  actions  between  the  same 
parties  submitted  by  the  report.   The  actions 
were  assumpsit  against  the  defendants,  as  in- 
dorsers of  twenty -eight  different  promissory 
notes  of  different  individuals  and  firms,  aggre- 
gating in  amount  $154,879.88. 
The  opinion  states  the  points  raised. 
Mr.  William  L.  Putnam,  for  plaintiff: 
Our  statute  providing  that  the  protest  of  a 
notary  of  a  promissory  note  shall  be  evidence 
of  demand  and  notice,  extends  to  foreign  nota- 

Pattee  v.  McOrOHe,  58  Me.  410. 
It  must  have  been  the  intention  of  our  stat- 
ute to  conform  the  law  relating  to  promissory 
notes  to  the  law  of  merchants  relating  to  bills 
of  exchange,  and  by  virtue  of  the  latter  for- 
eign protests  were  always  evidence;  and  in  the 
case  of  Patlee  v.  MeOrtlUe,  tupra,  the  protest 
was  by  notary  in  Massachusetts.  The  court 
says,  at  the  close  of  page  413,  "The  protest 
makes  out  a  prima  facie  case  for  the  plaintiff." 
The  language  of  the  statute  is  general,  and 
embraces  notaries  without  any  exception. 

The  report  shows  that  the  plaintiff  put  in 
evidence  the  Public  Statutes  of  Massachusetts 
of  1882,  chap.  77,  §§  8-22.   These  regu- 


♦See  Importers  &  Traders  National  Bank  v.  Shaw 
(Mass.),  ante,  p.  844. 
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late  within  that  State  demand,  notice,  and 
protest,  to  a  certain'  extent. 

Dan.  Neg.  Inst.  §  1017,  says:  "  Notice  left 
with  a  clerk  at  the  party's  place  of  business 
in  his  absence,  or  at  his  place  of  business, 
without  proof  as  to  the  person  with  whom  it 
was  left,  is  sufficient;  and  proof  that  such 
person  was  not  the  party's  agent  has  been  held 
irrelevant,  notice  being  left  at  the  right  place." 

Where  notes  are  payable  at  any  bank  in 
Boston,  demand  at  any  bank  in  that  city  is 
sufficient. 

Maiden  Bank  v.  Baldwin,  18  Gray,  154;  Al- 
len v.  Avery,  47  Me.  287. 

As  to  the  forms  of  demand  of  the  notes  in 
suit,  thus  payable  at  any  bank,  they  comply 
fully  with  all  which  is  required  in"  Alien  v. 
Avery,  supra;  Magoun  v.  Walker,  49  Me.  419. 

A  notary  id  presumed  to  be  authorized  to 
demand  payment. 

Bradley  v.  Davit,  26  Me.  51. 

An  actual  production  of  the  notes  at  the 
time  of  demand  Is  not  required. 

King  v.  Crowell,  61  Me.  244;  Gilbert  v.  Den- 
nis, 8  Met.  495. 

When  a  bill  is  left  in  a  bank  for  collection, 
though  the  bank  has  no  interest  in  it,  yet,  for 
the  purpose  of  demand,  and  receiving  and 

8 resenting  notice,  the  bank  is  to  be  considered 
le  real  holder.  A  notary  employed  by  the 
cashier  of  the  bank  in  such  case  has  sufficient 
authority  to  make  demand  and  give  notice. 

Warren  v.  Oilman,  17  Me.  860;  Freeman's 
Bank  v.  Perkins,  18  Me.  292. 

It  is  not  essential  to  the  validity  of  a  notice 
that  it  should  be  stated  therein  who  was  the 
owner  of  the  bill  or  note,  or  at  whose  request 
the  notice  was  given.   When  a  notice  is  signed 
by  a  notary  public,  he  is  to  be  presumed  to 
have  been  duly  authorized  by  the  holder  of  the 
bill  or  note,  whoever  he  may  be. 
Bradley  v.  Davis,  26  Me.  45. 
A  presentment  of  a  draft  payable  at  a  par- 
ticular bank  to  the  cashier,  at  the  bank,  the 
day  it  became  payable,  after  business  hours, 
who  refused  payment  because  the  acceptors 
had  provided  no  funds,  was  held  sufficient. 
Flint  v.  Rogers,  15  Me.  67. 
A  notice  left  at  the  office  and  usual  place  of 
business  of  the  indorser  of  a  bill,  with  the  per- 
son in  charge  of  the  office,  is  sufficient. 
Lord  v.  Appleton,  15  Me.  270. 
Where  notice  of  nonpayment  is  left  at  an  im- 
proper place,  but  nevertheless  is  in  fact  re- 
ceived by  indorser  in  due  time,  the  indorser 
will  be  charged. 
Bradley  v.  Davis,  26  Me.  45. 
Without  explaining  the  inquiries  made  of 
persons  on  the  premises,  we  will  refer  to  Lam- 
bert v.  Qhiselin,  9  How.  552  (50  U.  S.  bk.  18, 
L.  ed.  255),  and  Saeo  Nat.  Bankv.  Sanborn,  68 
Me.  840. 

In  Grafton  Bank  v.  Cox,  18  Gray,  508,  it 
seems  to  have  been  held  that,  under  similar 
circumstances,  it  was  sufficient  to  make  a  de- 
mand at  the  maker's  last  place  of  business,  al- 
though his  family  remained  a  few  months  at 
his  former  residence;  and  this  without  any  in- 
quiry at  his  last  residence,  or  of  the  indorser 
for  the  maker's  present  residence. 

Daniel  on  Negotiable  Instruments  has  a  sec- 
tion on  these  questions,  and  says,  §  1082:  "If, 
when  the  note  is  drawn  or  indorsed,  the  party 
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resides  at  a  certain  place,  the  holder  may,  as  a 

?;eneral  rule,  presume  that  he  resides  there  at 
ts  maturity,  and  send  the  notice  accordingly." 

The  citations  already  made  by  us  from  Sacs 
Nat.  Bank  v.  Sanborn  sustain  thisproposition. 

Also  Requa  v.  Collins,  51  N.  Y.  144,  fully 
illustrates  and  sustains  it.  On  p.  14?  the 
court  quotes  Bank  of  Utica  v.  PhUhps,  8  Wend. 
408,  where  Judge  Marcy  says:  "  It  appears 
to  me  that  the  question  of*  diligence  cannot . 
arise  except  in  cases  where  the  party  knows 
or  ought  to  know  there  is  occasion  for  in 
exercise.  Ought  the  holders  of  this  note 
when  it  fell  due  to  have  known  that,  in- 
termediate its  discount  and  maturity,  the  in- 
dorser had  changed  his  residence?  They  had 
no  reason  to  expect  such  an  event,  and  of 
course  no  considerations  of  diligence  could 
have  prompted  them  to  institute  any  inquiry 
in  relation  to  it." 

"If  a  letter  is  sent  by  the  post,  it  is  pre- 
sumed, from  the  usual  course  in  that  depart- 
ment of  the  public  service,  that  it  reached  its 
destination  at  the  regular  time,  and  was  re- 
ceived by  the  person  to  whom  it  was  addressed, 
if  living  at  the  place  and  usually  receiving  let- 
ters there." 
1  Greenl.  Ev.  §  40. 

In  the  Albany  Law  Journal,  vol.  83,  p.  478, 
appears  the  following:  "Street  letter-boxes 
are  a  legal  part  of  the  postoffice  system,  and  the 
deposit  of  a  letter  in  one  of  them  is  equivalent 
to  a  deposit  at  the  postoffice." 

Abb.  Tr.  Ev.  438.  484;  Greenwich  Bank  t. 
De  Groot.  7  Hun.  210;  Pearee  v.  Langfit,  101 
Pa.  507;  Wood  v.  CaUaghan,  28  N.  W.  Rep.  182. 

In  Pearee  v.  Langfit,  supra,  the  court  goes 
even  further  than  we  claim,  and  holds  the  de- 
livery of  a  letter  to  an  official  letter-carrier  is 
the  full  equivalent  for  depositing  it  in  the  re- 
ceiving box  or  at  the  postoffice. 

In  the  eyes  of  the  law,  defendants  actually 
and  seasonably  received  notice  of  protest 

We  suppose  it  will  not  be  questioned,  if  It 
is  proved  that  the  defendants,  being  them- 
selves out  of  the  country,  designated  a  certain 
person  or  place  as  the  person  or  place  to  whom 
these  notices  were  to  be  given,  or  at  which  to 
be  left,  that  giving  the  notices  according  to 
such  designation  is  in  law  giving  a  notice  to 
the  defendants. 

Also,  we  suppose,  it  will  not  be  denied  that 
such  designation  may  be  inferred  from  the 
undisputed  facts,  with  the  same  effect  and 
force  as  if  there  had  been  an  express  designa- 
tion, or  designation  expressly  admitted  by  the 
defendants. 

We  do  not  deem  it  necessary  to  cite  author- 
ities to  establish  these  principles,  but  for  the 
purpose  of  illustrating  them  we  refer  to  Ber- 
ridge  v.  Fitegerald,  L.  R.  4  C.  P.  689. 

If  a  person  direct  a  messenger  of  a  bank  to 
leave  his  notices  at  a  certain  place,  a  notice 
to  him  as  indorser  of  a  bill,  left  at  that  place, 
will  be  deemed  sufficient. 

Eastern  Bank  v.  Brown,  17  Me.  856. 

On  waiver  of  notice  and  admission  of  the 
defendants  by  their  acts  that  they  had  re- 
ceived notice,  the  cases  are  almost  innumer- 
able; and  it  is  not  necessary  for  us  to  state 
them  at  great  length.  They  are  well  summed 
up  in  Oxnard  v.  Vamum,  2  Cent  Rep,  51 

Throughout  the  numerous  cases  in  Mw 
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and  Massachusetts,  a  subsequent  promise  is 
spoken  of  in  both  ways;  sometimes  as  evi- 
dence of  payment,  and  sometimes  as  waiver  of 
demand  and  notice. 

In  Harrison  v.  Bailey,  99  Mass.  620,  Judge 
Hoar,  in  citing  from  Prof.  Greenleaf ,  describes 
it  as  "proof  of  a  qualified  presentment  and 
demand;"  and  in  his  own  language,  as  "  evi- 
dence of  a  waiver." 

In  Keyes  v.  Winter,  54  Me.  401,  the  court 
says:  "It. is  now  too  well  settled  to  be  ques- 
tioned that  a  waiver  of  demand  and  notice 
may  be  proved  by  parol,  or  may  be  inferred 
from  acts  and  circumstances." 

And  the  same  phraseology  is  found  in  the 
late  case  of  Corner  v.  Pratt,  188  Mass.  446. 

Id  Byles  on  Bills,  7th  Am.  ed.  p.  804,  the 
two  expressions  come  close  together.  The  au- 
thor says:  ' '  The  consequence  of  negleot  of  no- 
tice will  be  waived  by  a  subsequent  promise  to 
pay;  and  payment  of  part,  or  acknowledg- 
ment of  liability,  though  after  afl  action 
brought,  will  be  evidence  of  notice." 

Mr.  Parsons,  in  his  work  on  Promissory 
Notes,  holds  that  a  new  promise  to  pay  is  not 
a  waiver,  but  he  says  it  renders  demand  and 
notice  immaterial,  and  it  is  difficult  to  see  on 
wbat  principle  they  can  become  immaterial, 
unless  by  a  waiver. 

It  was  held  in  Hyde  v.  Stone,  20  How.  170 
(81  V.  8.  bk.  15,  L.  ed.  874),  that  the  insertion 
of  a  bill  among  the  debts  of  the  insolvent  is 
evidence  of  waiver  of  notice  of  default.  No- 
tice was  not  necessary,  because  defendants 
were  the  real  promisors. 

Defendants  claim  that  the  Public  Statutes 
of  .Massachusetts,  chap.  77,  §  15,  apply  to  this 
ease.  That  says:  "  Every  person  becoming  a 
party  to  a  promissory  note  payable  on  time,  by 
■  signature  in  blank  on  the  back  thereof,  shall 
be  entitled  to  notice  of  nonpayment  the  same 
a*  an  indoraer." 

The  words  "  the  same  as  an  indoraer"  settle 
the  meaning  of  this  provision.  It  is  very  evi- 
dent that  it  was  intended  to  reach,  and  is  lim- 
ited to,  notes  in  such  form  that,  by  the  corn- 
son  law  of  this  State  and  Massachusetts,  sig- 
■ture  on  the  back  renders  the  signer  a  promis- 
r. 

We  find  only  one  case  in  Massachusetts  on 
bis  statute,  namely.  Commonwealth  National 
fca*  v.  Law,  127  Mass.  72.  The  note  con- 
idered  there  was  a  note  in  the  form  which  we 
**e  spoken  of. 

The  principle  is  precisely  laid  down  in  Ful- 
r  v.  Hooper,  8  Gray,  884,  where  the  court 
sys:  "Notice  of  the  nonacceptance  and  non- 
•yment  of  a  bill  of  exchange  drawn  by  a 
STtner  upon  his  partnership,  need  not  be  given 
9 the  drawer  after  all  the  partners  have  gone 
•to  insolvency." 

This  principle  is  fully  stated  in  Daniel  on 
flgotfable  Instruments,  §  1086  et  seq.  Of 
oarse  there  may  be  such  an  arrangement 
i  partners  on  different  firms,  that  a  demand  or 
otice,  and  perhaps  both,  would  be  required; 
•t  such  is  not  the  case  here, 
|  b  Bienn  v.  Lyford,  70  Me.  149, 151,the  court 
1  The  note  being  for  the  accommodation 
the  indoraer,  It  was  his  duty  to  pay  it. 
the  note  to  have  been  paid  by  Rice, 
;  was  the  same  as  if  paid  by  the  maker.  It 


was  paid  by  the  party  whose  duty  it  was  to 
pay  it." 

Defendants  claim  that,  on  an  equitable  ad- 
justment of  all  these  notes,  indorsements,  and 
accounts,  the  balance  would  have  been  in  fa- 
vor of  F.  Shaw  &  Bros. ,  against  some  of  the 
makers.  This  would  not  apply,  of  course,  to 
Plummer  and  Mills,  with  whom  F.  Shaw  & 
Bros,  were  jointly  interested,  but  may  be  the 
fact  so  far  as  Ward  is  concerned. 

This  proposition,  however,  seems  to  be  en- 
tirely disposed  of  by  the  case  of  Torrey  v.  Fbs$, 
40  Me.  74,  where  this  precise  question  was  be- 
fore the  court,  and  where  it  was  held  that  an 
indorsee  may  maintain  an  action  against  the 

Jiayee  of  a  promissory  note  without  notice  of 
ts  dishonor,  when  the  note  was  made  for  the 
accommodation  of  the  payee,  and  he  agreed  to 
take  care  of  it,  although',  at  the  time  it  was 
made  and  fell  due,  the  maker  was  indebted  to 
the  payee. 

Rev.  Stat.  chap.  70,  g  51,  provides  that  no 
action  shall  be  commenced  on  a  claim  which 
has  been  proved,  and  that  no  debtor  shall  be 
arrested  pending  insolvency  proceedings,  sub- 
ject to  the  condition  that  the  debtor  must  pro- 
ceed with  diligence. 

Rev.  Stat.  chap.  82,  §  54,  provides  for 
the  cases  under  the  bankrupt  law,  where 
the  defendant  has  filed  a  petition  or  has  been 
adjudged  a  bankrupt;  but  even  there,  after 
notice  in  writing,  the  court  may  refuse  delay, 
if  the  defendant  does  not  use  diligence  in  pros- 
ecution of  the  proceedings. 

Schwartz  v.  Brinkwater,  70  Me.  409,  seems  to 
cover  the  whole  matter,  holding  that  whether 
or  not  an  insolvent  shall  have  a  stay  of  pro- 
ceedings is  a  matter  of  discretion  with  the 
judge  before  whom  the  action  is  pending, 
whose  ruling  is  not  reviewable  by  the  law 
term.  It  distinctly  holds  that  the  Insolvency 
Act  contains  no  provision  entitling  the  insol- 
vent to  delay  as  a  matter  of  law. 

See  Barkery.  Haskell,  9  Cush.  222. 

Messrs.  George  W.  Morse,  and  N.  &H. 
B.  Cleaves,  for  defendants: 

Notice  mailed  to  the  defendants  at  268  Pur- 
chase Street,  Boston,  after  they  had  made  an 
assignment  of  all  their  property  to  F.  A.  Wy- 
man  and  abandoned  the  premises  to  him,  was 
an  insufficient  notice  to  charge  the  defendants 
as  indorsera  of  the  plaintiff's  notes,  because  it 
is  held  that  notice  to  the  voluntary  assignee  of 
an  indoraer  is  insufficient  to  charge  the  indoraer 
with  liability. 

Home  v.  Vinton  County  Nat.  Bank,  1  West. 
Rep.  155. 

The  above  case  was  one  of  an  assignment  by 
the  indoraer  for  the  benefit  of  creditors,  al- 
though the  judge  speaks  of  an  assignee  in  in- 
solvency. 

It  was  likewise  held  that  demand  made  at 
the  maker's  place  of  business,  then  occupied  by 
his  assignee,  was  insufficient  in— Armstrong  v. 
Thruston,  11  Md.  148,  and  Benedict  v.  Gaffe, 
5  Duer,  226. 

In  Benedict  v.  Cafe,  supra,  the  makers  failed 
in  business  and  made  a  general  assignment  for 
the  benefit  of  creditors.  The  sign  on  the  out- 
side of  the  building  was  not  removed.  One  of 
the  firm  continued  to  resort  to  the  place  of 
business  for  two  or  three  weeks  after  the  fail- 
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ure,  but  the  testimony  tended  to  show  that  he 
ceased  to  go  there  about  a  month  before  the 
note  matured.  The  demand  was  made  there, 
and  the  court  held  it  was  insufficient. 

In  Armstrong  v.  Thrmton,  supra,  the  makers 
made  a  voluntary  assignment  and  afterwards 
applied  for  the  benefit  of  the  insolvent  laws, 
and  one  Horwitz  was  -appointed  their  perma- 
nent trustee.  Demand  was  made  at  the  office 
of  the  trustee,  which  was  the  former  place  of 
business  of  the  maker  of  the  note.  The  court 
held  that  the  demand  was  insufficient,  and  said 
that  insolvency  "  does  not  excuse  the  holder 
from  a  compliance  with  the  statutes." 

In  Granite  Bank  v.  Ayers,  16  Pick.  892,  the 
court  nonsuited  the  plaintiffs  on  the  ground 
that  no  proper  demand  had  been  made  upon 
the  makers,  and  intimated  that  no  proper  no- 
tice had  been  given  to  the  indorsers. 

In  the  case  of  Bank  of  America  v.  Shaw,  142 
Mass.  290,  2  New  Eng.  Rep.  572.  the  decision 
in  the  appellate  court  was  upon  the  facts  as  al- 
ready found,  and  they  differed  materially  from 
the  facts  in  the  case  at  bar. 

The  filing  of  the  debtors'  schedules  in  insol- 
vency, the  agreement  of  F.  A.  Wyman,  and  the 
payments  made  thereunder,  do  not,  any  or  all 
of  them,  constitute  either  an  admission  or  a 
waiver  of  demand  and  notice. 

If  relied  upon  as  a  waiver,  they  do  not 
amount  to  one.  because  not  constituting  a 
promise  to  pay  in  full,  and  because  not  made 
with  knowledge  pi  indorser's  discharge  by 
holder's  laches. 

Story,  Prom.  N.  §  868;  2  Dan.  Neg.  Inst. 
§6  1168,  1149;  2  Phil.  Ev.  p.  24;  Chitty,  Jr., 
Bills,  1619,  note  a;  Thornton  v.  Wynn,  12 
Wheat.  188,  188  (25  U.  8.  bk.  6,  L.  ed.  595); 
Standage  v.  Creighton,  5  Car.  &  P.  406;  Chap- 
man v.  Annett,  1  Car.  &  K.  552;  Taydy  v. 
Boyd's  Admr.  26  Gratt.  687. 

"If  the  offer  be  conditional  or  qualified,  it 
must  be  accepted  as  made,  otherwise  it  will 
not  be  obligatory." 
.  Story,  Prom.  N.  §  868. 
"  A  conditional  promise  to  pay,  or  an  offer 
to  pay  in  a  certain  manner,  is  not  binding  as  a 
waiver  *  *  *  if  the  terms  be  not  accepted." 

Christian,  J.,  in  Taydy  v.  Boyd's  Admr.  26 
Gratt.  687. 

A  promise  to  pay  or  secure  a  part  does  not 
dispense  with  proof  of  notice. 

2  Dan.  Neg.  Inst.  8  1158. 

Knowledge  of  laches  is  indispensable  to 
waiver. 

Story,  Prom.  N.  §  861. 

'*  Knowledge  of  this  fact  formed  an  indis- 
pensable part  of  the  plaintiff's  case." 

Washington,  J.,  in  Thornton  v.  Wynn,  12 
Wheat  188.  188  (25  U.  8.  bk.  6,  L.  ed.  595). 

Even  a  written  promise  to  pay,  without  know- 
ledge of  laches,  is  insufficient. 

Farrington  v.  Brown,  7  N.  H.  271. 

And  payments  made  in  ignorance  of  laches 
may  be  recovered  back. 

Story,  Prom.  N.  §  861;  Crutches  v.  Wolf  \  2 
Mon.  88. 

The  filing  of  the  insolvency  schedules  fails 
likewise,  because  the  schedules  do  not  admit 
the  validity  of  the  claims,  because  they  were 
made  without  knowledge  of  laches,  and  be- 
cause not  amounting  to  a  promise. 
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Schedules  were  rejected,  because  not  amount- 
ing to  a  promise,  in — 

Re  Kingdey,  1  Nat.  Bankr.  Reg.  829;  S.  C. 
1  Low.  216;  Be  Harden.  1  Nat.  Bankr.  Reg. 
895;  Boscoe  v.  Hale,  7  Gray.  274;  Stoddard  t. 
Doane,  7  Gray,  887;  Richardson  v.  Thomas,  18 
Gray,  881;  Hidden  v.  Cozuns,  2  R  L  401; 
Christy  v.  Flemington,  10  Barr  (Pa.),  129: 
Brown  v.  Bridges,  2  Miles  (Pa.),  424. 

The  plaintiffs  in  the  above  cases  offered  tbe 
schedules  to  remove  the  bar  of  the  .Statute  of 
Limitations.  The  schedules  were  rejected  as 
not  constituting  a  new  promise. 

"It  is  so  upon  principle,  because  the  debt- 
or does  not  make  out  his  schedule  with  any 
view  to  the  payment,  but  to  the  discharge  of 
his  debts." 

"  Lowell,  J.,  in  Re  Kingsley,  1  Nat  Bankr. 
Reg.  829;Bigelow,Jr..  in  Roseoev.  Hale,lQnj. 
274;  Blatchford,  J.,  in  Re  Ray,  1  Nat.  Bankr. 
Reg.  208;  Fox,  J.,  in  Re  Harden,  1  Nat.  Bankr. 
Reg.  895:  the  Court  in  Brown  v.  Bridget,  2 
Miles  (Pa.),  424;  Shaw,  Ch.  J.,  in  Richard** 
v.  Thomas,  18  Gray,  882. 

The  defendants  were  not  accommodation  in- 
dorsers, and  are  entitled  to  demand  and  notice 
whether  they  indorsed  prior  or  subsequently 
to  the  inception  of  the  notes. 

Mass.  Pub.  Stat.  chap.  77,  §  15. 

The  defendants,  having  taken  the  notes  for 
value,  although  indorsing  them  before  delivery 
to  the  plaintiff  for  discount,  were  not  indors- 
ers at  inception,  within  the  meaning  of  the  lo- 
cal law  of  Maine,  and  they  are  entitled  to  de- 
mand and  notice,  whether  their  indorsements 
are  Maine  or  Massachusetts  contracts.  For, 
under  the  laws  of  Maine,  indorsers  for  value 
or  for  accommodation,  are  entitled  to  demand 
and  notice. 

Davis  v.  Oowen,  19  Me.  447. 

"  The  defendants  might  have  agreed  to  pay 
the  note  at  maturity,  and  the  plaintiff  may 
have  apprised  him  when  he  received  the  note 
that  he  relied  altogether  upon  him;  yet  the 
agreement  of  the  defendant  must  be  under- 
stood to  have  been  made  with  implied  reser- 
vation that  if  the  maker  paid,  he  was  not  to  be 
liable." 

The  court  in  Davis  v.  Oowen,  supra. 

This  is  the  rule  everywhere. 

2  Dan.  Neg.  Inst.  §  1085. 

If  it  be  held  that  the  defendants  were  in- 
dorsers at  the  inception  of  the  notes,  their  in- 
dorsements being  Massachusetts  contracts,  they 
are  entitled  to  demand  and  notice  according  to 
the  statute  above  cited. 

"  §  15.  Every  person  becoming  a  party  to  a 
promissory  note,  payable  on  time,  by  a  signa- 
ture in  blank  upon  the  back  thereof,  shall  be 
entitled  to  notice  of  nonpayment  the  same  at 
an  indorser." 

The  above  statute  was  passed  in  1874,  sad 
was  designed  to  change  the  law,  which  was 
then  similar  in  Massachusetts  to  the  law  still 
prevailing  in  Maine,— that  indorsers,  at  tbe  in- 
ception of  the  note  are  held  as  makers,  and  are 
not  entitled  to  notice. 

Sumner  v.  Parsons,  1  Dane,  Abr.  418; 
Howard,  J.,  in  Union  Bank  v.  WSUs,  8  Met 
504.  505. 

Howard.  J.,  In  CoUmrn  v.  AveriU,  90  Me.  E*, 
thus  states  the  law  aa  it  then  prevailed  in  aeaa 
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States:  "It  has  been  a  familiar  law  in  this  State 
before  and  since  the  separation  *  *  *  that  when 
a  person,  *  *  *  not  the  payee  of  a  promissory 
note,  writes  his  name  upon  the  back  of  it,  at 
its  inception,  in  blank,  he  is  to  be  regarded  as 
a  surety  and  original  promisor. " 

Holders  for  value,  indorsing  notes  to  be  dis- 
counted, are  not  accommodation  indorsers. 
Reception  of  the  proceeds  of  the  notes,  or 
promising  the  makers  to  pay  the  notes  at  ma- 
turity, does  not  transform  holders  for  value 
into  accommodation  indorsers,  nor  deprive 
them  of  the  right  to  demand  and  notice. 

2  Dan.  Neg.  Inst.  §  1085;  Davit  v.  Oowen, 
19  Me.  447. 

Holders  of  promissory  notes  are  holders  for 
value,  whether  the  notes  were  given  for  past 
or  for  future  advances. 

Story,  Prom.  N.  §  195. 

"An  accommodation  bill  or  note,  then,  is 
one  to  which  the  accommodating  party  has  put 
his  name,  without  consideration,  for  the  pur- 
pose of  accommodating  some  other  party  who 
is  to  use  it,  and  who  is  expected  to  pay  ft." 

1  Dan.  Neg.  Inst.  8d  ed.  §  189;  Byles,  Bills, 
Sharswood's  ed.  p.  181.  • 

"  But  it  is  well  settled  that  exchange  notes, 
though  made  for  the  accommodation  of  the 
parties,  are  not  what  is  known  and  recognized 
as  accommodation  paper. " 

Hubbard,  J. .  in  Higginson  v.  Gray,  6  Met.  218. 

"  Nothing  is  better  settled  than  a  promissory 
note  given  by  the  maker  in  exchange  for  a  note 
given  him  by  the  payee,  is  for  a  good  consid- 
eration, and  is  in  no  proper  sense  an  accom- 
modation note,  although  made  for  the  mutual 
convenience  of  the  parties." 

Bigelow.Cft.  \nWhittier  v.  Eager,  1  Allen, 
500. 

In  speaking  of  exchange  notes,  the  court,  in 
Eatoi\  v.  Cary.  10  Pick.  210,218,  says:  "Each, 
therefore,  was  a  good  consideration  for  the 
other,  and  each  might  negotiate  the  note  of  the 
other,  or  hold  and  collect  it  in  his  own  name, 
as  he  thought  fit." 

Daniel  says:  "And  cross-acceptances  or  cross- 
notes,  bills,  or  checks,  for  the  mutual  accom- 
modation of  the  parties,  are  respectively  con- 
siderations for  each  other." 

1  Dan.  Neg.  Inst  §  187. 

The  defendants'  indorsements  are  Massa- 
chusetts contracts,  and  within  the  provisions  of 
Mass.  Pub.  Stat.  chap.  77,  §  15. 

The  law  of  the  place  of  making  and  perform- 
ance governs  the  "  validity,  nature,  interpre- 
tation, and  effect"  of  a  contract. 

Story,  Prom.  N.  §  49. 

The  "  nature,  validity,  interpretation,  and 
effect "  of  a  contract  are  determined  more  by 
the  place  of  performance  than  by  the  place  of 
making. 

1  Dan.  Neg.  Inst.  §§  885.  868. 

The  effect  of  writing  a  name  on  the  back  of 
notes  payable  in  Massachusetts,  at  their  incep- 
tion, will  be  determined  by  Massachusetts  law. 

Thus,  in  Lawrence  v  Burnett,  5  Allen,  140, 
the  indorsement  in  New  York  by  a  party  there 
of  a  note  made  and  payable  generally  before 
its  delivery  by  the  Massachusetts  maker  to  the 
Massachusetts  payee,  was  held  a  Massachusetts 
contract.  As  it  was  made  prior  to  Pub.  8tat. 
chap.  77,  §  15,  the  indorser  was  held  as  a  co- 
promisor.   Had  it  been  held  subsequent  to 
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that  statute,  he  would  have  been  a  simple  in- 
dorser. 

Though  it  is  the  ordinary  rule  that  an  indor- 
sees contract  is  regulated  as  to  its  nature  and 
effect  by  the  law  of  his  domicile  (1  Dan.  Neg. 
Inst.  §  890),  because  that  is  the  lex  loci  contrac- 
tus, yet,  if  the  note  be  delivered  in  another 
8tate,  under  a  contract  with  parties  there,  it 
might  be  construed  by  the  law  of  such  other 
State  (Bell  v.  Packard,  69  Me.  105,  and  Law- 
rence v.  Bauett,  supra);  yet  if  the  note  be  ex- 

Sressly  made  payable  at  the  domicile  of  the  in- 
orser.  it  will  be  governed  by  the  law  of  his 
domicile,  because  the  place  of  performance 
more  than  the  place  of  making  governs  in  its 
construction. 
Dan.  Neg.  Inst.  §§  865,  868. 
Deposit  m  street  letter-boxes  was,  under  the 
circumstances,  insufficient  notice  to  the  charge 
the  defendants  as  indorsors. 

The  ordinary  rule. is  that,  where  personal 
notice  is  given  at  an  indorser's  place  or  busi- 
ness, it  must  be  given  in  business  hours;  and, 
"  if  left  after  those  hours,  it  will  not  be  deemed 
sufficient." 
Story,  Prom.  N.  §  815. 
It  follows  that,  where  personal  service  is  by 
statute  dispensed  with,  and  notices  are  allow- 
able by  "  the  usual  course  of  delivery  by  pos- 
tal carriers."  such  notices  must  be  seasonably 
deposited  to  be  delivered  by  carriers  within 
business  hours  on  the  day  of  protest. 

The  plaintiffs  are  not  entitled  to  a  general 
judgment,  nor  to  any  judgment  pending  insol- 
vency proceedings. 

The  rule  in  the  United  States  courts  to  stay 
all  suits,  whether  such  as  would  be  barred  or 
not  by  discharge  (unless  in  cases  of  the  inex- 
cusable laches  of  the  debtors),  is  imperative. 

U.  8.  Rev.  Stat.  §5106;  Re  Rosenberg,  8  Ben- 
edict. 14;  Re  OhirardeUi,  1  8awy.  848;  Ray  v. 
Wight,  119  Mass.  428. 

At  the  conclusion  of  the  bankruptcy  pro- 
ceedings, if  the  claim  was  secured  by  a  prior 
attachment  or  other  lien,  the  courts  under  the 
United  States  practice  render,  in  case  the  debtor 
was  discharged,  only  a  special  judgment  to  be 
satisfied  out  of  the  debtor's  estate. 

Doe  v.  Childress,  21  Wall.  642,  646  (88  U.  S. 
bk.  22.  L.  ed.  549);  Peck  v.  Jenness,  7  How.  612; 
(48  U.  S.  bk.  12,  L.  ed.  841);  Bowman  v.  Hard- 
ing, 56  Me.  559;  Leighton  v.  Kelsev,  57  Me.  85; 
Franklin  Bank  v.  Bachelder,  28  Me.  60;  Kit- 
tredge  v.  Warren,  14  N.  H.  509;  Re  Rowett,  21 
Vt.  620;  Johnson  v.  Collins,  116  Mass.  892; 
StockweU  v.  SiUoway,  113  Mass.  882;  Daven- 

Srt  v.  TOton,  10  Met.  820;  Bates  v.  Tappan,  99 
ass.  876. 

In  the  State  Insolvency  Courts  of  Maine,  al- 
though customary  to  stay  suits  pending  insol- 
vency, the  rule  is  not  imperative,  but  discre- 
tionary; hence,  in  case  of  a  claim  which  would 
not  be  barred,  the  supreme  court  rightfully  re- 
fused to  stay  proceedings,  because  no  damage 
could  ensue  to  any  parties  thereby. 

Schwartz  v.  Dnnkwater,  70  Me.  409. 

In  those  cases,  under  the  insolvency  laws, 
where  plaintiff's  claims  are  such  as  would  not 
be  barred  by  the  debtor's  discharge,  it  is  held* 
that  his  person  is  exempt  from  arrest,  the  court 
rendering  a  special  judgment  only. 

Choteau  v.  Richardson,  12  Allen.  865. 

The  reason  why  special  judgments  are^ 
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lowed  after  the  debtor's  discbarge,  is  thus  stated 
by  Tenney,  J.,  in  Franklin  Bank  v.  Baclielder, 
28  Me.  65:  "  If  the  bankrupt  should  obtain  his 
discharge,  it  would  be  no  bar  or  defense  to  the 
due  execution  and  satisfaction  of  that  judg- 
ment." 

If  judgment  is  rendered  in  this  case  pend- 
ing the  insolvency  proceedings,  it  will  create 
a  new  debt,  which  will  not  be  barred  by  the 
defendant's  discharge  therein. 

Woodbury  v.  Perkins,  5  Cush.  86;  Faxon  v. 
Baxter,  11  Cush.  85. 

Defendants  (if  they  are  liable  at  all  to  the 
plaintiffs)  are  entitled  to  be  credited  with  the 
payments  actually  made  by  Wyman. 

The  contract  by  Wyman  for  the  purchase  of 
these  notes,  made  without  the  consent  of  the 
defendants,  with  condition  for  forfeiture  both 
of  agreement  and  of  payments,  was  not  within 
the  purview  of  his  powers  as  general  assignee. 

Contracts  by  parties  having  limited  powers 
in  excess  thereof  are  void. 

Williams  v.  Beans,  L.  R.1Q.B.  852. 

In  Sneed  v.  Wigging,  3  Ga.  94,  which  was  a 
case  of  an  agreement  by  plaintiff  providing  for 

Kayment  in  certain  installments,  the  second 
istallment  not  being  made  at  the  stipulated 
time,  the  court  held  the  agreement  forfeited 
(time  being  of  the  essence  of  the  contract),  but 
the  plaintiff  credited  the  payments  upon  his 
judgment. 

Walton.  J.,  delivered  the  opinion  of  the 
court: 

We  think  the  defendants  had  due  notice 
of  the  dishonor  of  the  notes  declared  on.  No- 
tices were  addressed  to  them  at  their  former 

})lace  of  business,  where  their  affairs  were  be- 
ng  settled  up  by  a  trustee,  to  whom  they  had 
made  an  assignment  for  the  benefit  of  their 
creditors;  and  we  have  no  doubt  that  the  no- 
tices were  received  by  the  trustee.  Notices  so 
sent  and  received  are  sufficient.  Bank  of  Am- 
erica v.  Shaw,  142  Mass.  290,  better  reported 
in  2  New  Eng.  Rep.  572.  In  the  case  cited, 
the  notice  was  to  the  same  firm  and  under  sub- 
stantial lv  the  same  circumstances  as  in  the  cases 
now  before  us,  and  the  notice  was  held  good, 
"  because  it  was  sent  to  what  had  been  the 
place  of  business  of  the  firm,  where  its  affairs 
were  actually  in  process  of  settlement  under 
the  trust." 

It  is  objected  that  the  notices  were  not  prop- 
erly mailed,  because  they  were  dropped  into  a 
street  letter-box.  We  think  this  is  not  a  valid 
objection.  Street  letter-boxes  are  authorized 
by  an  Act  of  Congress  (U.  8.  Rev.  Stat.  §  8868), 
and  are  as  completely  and  as  exclusively  under 
the  care  and  control  of  the  postoffice  depart- 
ment as  boxes  provided  for  the  reception  of 
letters  within  the  postoffice  buildings  them- 
selves; and  we  think  a  letter  deposited  in  a 
street  letter  box,  which  has  been  put  up  by  the 
postoffice  department,  is  as  truly  mailed,  with- 
in the  meaning  of  the  law,  as  if  it  were  depos- 
ited in  a  letter-box  within  the  postoffice  build- 
ing itself.  It  has  been  held  that  delivery  to  a 
letter  carrier  is  sufficient.  Pearee  v.  Langfit, 
« 101  Pa.  507. 

Payments  are  claimed.  Since  the  com- 
mencement of  these  actions  the  bank  has  re- 
ceived $44,898.17  from  F.  A.  Wyman,  which 
the  defendants  claim  should  be  credited  to  them. 
470 


The  credit  cannot  be  allowed.  The  money 
was  not  delivered  or  received  as  payments  on 
the  notes  in  suit.  It  was  received  on  a  contract 
by  which  the  bank  agreed  to  assign  to  Wyman 
the  notes  in  suit,  and  the  actions  thereon,  "with 
all  benefit  of  attachments,  if  any,  made  in  said 
suits;"  and  this  contract  has  been  assigned  by 
Wyman  to  a  third  party.  It  is  clear  therefore 
that  the  defendants  are  not  entitled  to  the  bene- 
fit of  these  payments.  So  far  as  appears,  they 
have  neither  a  legal  nor  an  equitable  right  to 
benefit  of  them. 

Payments  to  the  amount  of  $11,720.52  have 
been  made  by  C.W.  Clement  and  C.  H.Ward, 
on  such  of  the  notes  in  suit  as  are  signed  by 
them,  which  will  of  course  be  allowed,  and 
the  defendants  will  have  the  benefit  of  them. 

The  court  is  asked  to  continue  these  actions 
to  await  the  result  of  insolvency  proceedings, 
which  they  aver  are  pending  against  them  in 
this  State.  We  are  not  satisfied  that  this  re- 
quest ought  to  be  granted. 

The  petitions  have  been  pending  since  No- 
vember, 1888,  and  yet  no  adjudication  has 
been  had  upon  them;  and  we  doubt  if  there  is 
any  intention  to  prosecute  them  further;  for 
the  petitioning  creditors  appear  to  have  been 
settled  with,  and  their  claims  assigned  to  «he 
defendants'  trustee,  Wyman.  Continuances 
for  such  a  cause  are  discretionary  with  the 
court;  they  cannot  be  claimed  as  a  matter  of 
right;  and  they  will  only  be  granted  when  the 
court  is  satisfied  that  justice  will  be  thereby 
promoted.  Schwartz  v.  Drinkwater,  70  Me.  400. 
We  are  not  satisfied  that  justice  would  be  there- 
by promoted  in  these  actions.  The  request  is 
therefore  denied. 

Four  actions  between  the  same  parties  have 
been  submitted  to  the  law  court  upon  one  re- 
port of  the  evidence:  and  the  parties  have 
agreed  that  the  court  shall  render  such  judg- 
ment in  each  case  as  the  legal  rights  of  the  par- 
ties may  require. 

It  it  the  opinion  of  the  court  that  the  plaintif 
is  entitled  to  judgment  in  each  of  the  four  aetitmt, 
and  such  judgments  will  accordingly  be  entertd. 

Peters,  Ch.  /..Virgin,  Libbey,  and  Eat- 
ery* J  J.,  concurred. 

Haskell,  J.,  having  been  of  counsel,  did 
not  sit. 


Charles  A.  HENKEL  et  al. 

9. 

Joseph  W.  BURKE  et  al 

1.  In  assumpsit  for  goods  sold,  when  the 
defense  is  that  the  goods  were  of  poor 
quality,  the  plaintiff  cannot  show  that 
goods  of  the  same  grade  which  he 
sold  other  parties  turned  out  good. 

2.  In  such  an  action  it  is  not  error  to  in- 
struct the  Jury  to  find  what  daaaft 
the  defendants  have  suffered  by  reasss 
of  the  breach  of  the  warranty,— how 
much  of  the  gooas  have  been  prow 
worthless  and  bad, — and  deduct  that 
from  the  contract  price. 
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Exceptions. 

Assumpsit  to  recover  16  dozen  1  lb.  Henkel 
baking-powders  at  $4.60  per  dozen,  and  16 
dozen  i  lb.  at  $2.50  per  dozen,  ordered  of 
plaintiffs.for  defendants.  The  verdict  was  for 
the  plaintiffs  for  $87.50.  The  price  and  deliv- 
ery of  the  goods  to  defendants,  and  that  they 
were  put  up  and  sealed  pound  and  half  pound 
tin  cans,  were  admitted. 

1.  The  defendants  contended  that  the  plain- 
tiffs represented  to  them  that  their  baking- 
powders  were  good  baking-powders,  and  that, 
relying  on  such  representations,  they  purchased 
the  goods  of  the  plaintiffs;  that  the  powders 
were  not  good  powders,  and  that,  by  reason  of 
the  plaintiffs'  breach  of  warranty,  both  express 
and  implied,  they  have  suffered  damage.  To 
this  end  they  introduced  testimony  tending  to 
prove  that  the  powders  were  of  poor  quality. 
Te  establish  the  contrary,  and  in  rebuttal  of 
this  evidence,  the  plaintiffs  introduced  evi- 
dence tending  to  prove  that  the  baking-powders 
were  all  of  one  grade;  that,  at  the  time  they 
sold  to  the  defendants,  they  sold  their  powders 
to  other  parties  in  Maine;  and  offered  to  prove 
their  good  quality  by  persons  who,  at  that 
time,  had  bought  of  such  other  parties,  pow- 
ders  so  sold  to  them,  and  who  had  tested  them; 
to  the  admission  of  which  testimony  the  de- 
fendants-objected, and  it  was  excluded  by  the 
court. 

2.  The  defendants  introduced  evidence  tend- 
ing to  prove  that,  of  the  82  dozen  cans  of 
powders,  4  or  5  cans  had  been  tested  and  found 
of  poor  quality,  and  that  defendants  sold  25  or 
80  cans  of  the  baking  powder  within  three  or 
four  days  after  they  received  it,  and  since  then 
have  had  the  powder  in  the  store  for  sale;  have 
not,  however,  recommended  or  offered  it  for 
sale,  and  have  not  since  sold  any;  and  they 
contend  that  the  jury  might  infer  therefrom 
that  all  the  untested  cans  of  powder  were  of 

EK>r  quality.  Upon  this  question  the  court 
structed  the  jury  as  follows: 
"Now,  gentlemen,  in  order  to  condemn  this 
powder,  you  must  be  satisfied  that  it  has  been 
used  skillfully,  -according  to  the  directions, 
with  other  proper  materials;  and  if  you  are  sat- 
isfied that  any  part  of  it  that  has  been  sold  will 
not  produce  the  results,  and  is  not  of  the  qual- 
ity warranted,  then,  gentlemen,  so  much  of  the 
powder  as  you  find  has  been  proved  to  be  un- 
fit, you  must  deduct  from  the  agreed  price, 
and  only  give  a  verdict  for  the  balance.  But 
the  defendants  say  that  they  have  proved  a 
certain  number  of  cans  to  have  been  bad,  and 
you  must  infer  that  all  the  rest  were  of  like 
quality.  Now,  gentlemen,  that  is  wholly  a 
question  for  you." 

8.  The  court  further  instructed  the  jury  as 
follows: 

"  The  baking-powder  that  remains  on  hand 
is  the  defendant's  property;  and  when  you 
assess,  in  the  first  instance,  the  price,  when 
you  find  out  when  they  agreed  to  pay  for  it,— 
there  is  no  dispute  about  that, — that  makes  it 
their  property.  But  the  defendants  say,  '  You 
warranted  it  to  be  good,  and  it  is  not  good.' 
You  will  determine,  after  you  find  there  was 
a  warranty, — after  you  find  what  the  baking- 
powders  were  warranted  to  be, — you  will  find 
what  damage  the-defendants  have  suffered  by 
us. 


reason  of  the  breach  of  warranty, — how  much 
of  the  powder  was  worthless  or  bad,  and  has 
proved  to  be  so,  and  deduct  that  from  the  con- 
tract price." 

Foreman.  And  the  remaining  part  of  the 
baking-powders  could  not  be  returned? 

The  Court.  No.  The  defendants  have  elect- 
ed to  keep  the  baking-powder  as  their  proper- 
ty, and  they  must  pay  whatever  you  assess  as 
due,  after  giving  them  damages  for  any  breach 
of  warranty  they  have  proved. 

Foreman.  Anything  they  may  have  suffered 
from  the  sale  of  this  powder? 

The  Court.  Yes. 

Mr.  Hutchings.  Your  honors'  instruction 
of  the  last  moment  seems  to  exclude  the  idea 
of  an  implied  warranty? 

The  Court.  (To  Mr.  Hutchings.)  That  is 
all  the  same;  that  is  for  the  jury  to  find,  if 
they  were  represented.  I  think  they  won't 
misunderstand.  That  last  question  might  mis- 
lead. (To  the  jury.)  What  damage  the  de- 
fendants have  suffered  to  their  own  business  by 
any  sale,  that  you  will  exclude. 

Foreman.    What  he  has  suffered  any  way? 

The  Court.  Yes. 

4.  The  defendants  offered  in  evidence  a  let- 
ter from  them  to  the  plaintiffs,  dated  Novem- 
ber 7, 1885,— which  was  seasonably  objected  to 
by  the  plaintiffs,  and  admitted  by  the  court,— a 
copy  or  which  is  contained  in  the  report  of 
the  evidence  which  is  made  a  part  of  these  ex- 
ceptions. 

To  the  exclusion  of  the  evidence  offered  and 
the  foregoing  instructions  to  the  jury  the  plain- 
tiffs except,  and  pray  that  their  exceptions  may 
be  allowed.  The  judge's  charge  in  full,  and 
also  the  report  of  the  evidence  in  full,  is  made 
a  part  of  these  exceptions,  so  far  as  the  same 
are  pertinent,  and  can  be  referred  to  by  either 
party.  By  their  attorneys, 

F.  H.  Appleton  &  C.  A.  Cushman. 

Exceptions  allowed. 

Mr.  F.  H.  Appleton,  for  plaintiffs. 

Mr.  Jasper  Hatchings,  for  defendants. 

Per  Curiam: 

The  court  is  of  the  opinion  that  the  exceptions 
as  allowed  should  be  overruled,  and  that  there 
be  judgment  on  the  verdict. 

Exception*  overruled.   Motion  overruled. 


ELLSWORTH  WOOLEN  MANUFAC- 
TURING CO. 
v. 

William  H.  FAUNCE  et  al. 

1.  Where  the  by-laws  of  a  corporation 
provide  that  the  capital  stock  shall 
be  divided  into  400  shares,  and  that 
"  no  business  shall  be  transacted  at 

any  meeting  of  the  stockholders,  unless 
a  majority  of  the  stock  is  represent- 
ed, except  to  organize  the  meeting  and 
adjourn  to  some  future  time,"  it  will 
take  201  shares  to  constitute  a  quo* 
run  for  the  transaction  of  business, 
although  but  248  shares  of  the  stock 
were  ever  subscribed  for. 
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2.  A  board  of  directors  elected  at  a 
meeting  where  only  188  shares  were 
represented  would  not  be  legally  elect- 
ed, and  could  not  be  regarded  as  offi- 
cers de  facto,  as  against  another 
board  of  directors  holding  over,  under 
a  provision  of  the  by-laws,  from  a  pre- 
vious election  at  a  legal  meeting. 

8.  A  court  of  equity  will  grant  relief  to 
a  corporation  against  the  fraudulent 
acts  of  its  directors. 

(Hancock — Decided  June  10, 1887.) 

ON  report  of  a  bill  to  redeem.  Bill  dismissed. 
The  opinion  states  the  case. 
Messrs.  Wiswell  &  King,  for  plaintiff: 
"  Capital  stock"  is  defined  as  follows  in  the 
books.  Rapal je  &  Lawrence's  Law  Dictionary 
gives  it  in  this  way:  "  Capital  stock— the  ag- 
gregate sum  represented  by  the  shares  of  stock 
In  a  company  or  corporation;  the  amount  sub- 
scribed to  the  stock  by  the  promoters  and 
members,  upon  which  assessments  or  calls  may 
be  made  and  dividends  paid;  the  corporate 
iund  as  distinguished  from  other  property  of 
the  corporation." 

Bouvier's  Law  Dictionary  defines  it  in  this 
way:  /'Capital  stock — the  sum  divided  into 
shares,  which  is  raised  by  mutual  subscription 
of  the  members  of  the  corporation." 

In  Boone  on  the  Law  of  Corporations  it  is 
said  at  page  105:  "In  reference  to  a  corpora- 
tion, the  word  'capital',  for  most  purposes,  sig- 
nifies the  aggregate  of  the  sums  subscribed  and 
paid  in,  or  secured  to  be  paid  in,  by  the  share- 
holders. *  *  *  The  term  'stock,'  when  not  em- 
ployed to  denote  the  same  thing  as  'capital,' 
has  reference  to  the  interests  of  the  sharehold- 
ers or  individuals." 

Field,  on  Corporations,  at  §  128,  says,  in  de- 
fining stock:  "  It  is  the  money  or  capital  in- 
vested in  tbe  business,"  etc. 

The  Revised  Statutes  of  the  State,  chap.  48, 
§  17,  in  giving  the  powers  of  persons  who 
associate  themselves  together,  provides,  among 
other  things,  that  they  may  ' '  fix  the  amount  of 
the capitalstock."  This  does  not  mean  that 
they  may  create  it,  but  fix  the  amount  of  the 
limits,— just  as  was  done  in  this  case. 

Tbe  power  of  a  corporation  to  make  by-laws 
is  always  subject  to  the  restriction  that  such 
by-laws  must  be  reasonable,  and  not  oppres- 
sive, vexatious,  or  unequal. 
Boone,  Corp.  §  58. 

Under  the  circumstances  of  this  case,  the 
directors  are  certainly  officers  de  facto  under 
the  rule  laid  down  in  the  books;  and  the  rule 
holds  good  as  to  officers  of  a  corporation  as 
much  as  to  public  officers. 

Hooper  v.  Goodwin,  48  Me.  80;  Boone,  Corp. 

185,  and  cases  cited;  Bliss  v.  Day,  68  Me.  201; 
Vmpsonv.  Garland,  76  Me.  208. 

Messrs.  Wilson  &  Woodard,  for  defend- 
ants. 

The  only  question  which  there  is  in  this  case 
is,  whether  or  not  there  was  a  quorum  present 
at  the  meeting  of  the  stockholders  on  June  8, 
1885,  so  that  any  business  could  be  validly 
done  at  said  meeting. 

The  question  is  fairly  presented,  for  a  mo- 
tion to  dismiss  is  the  proper  way  to  raise  ob- 
jection of  want  of  authority  to  begin  or  prose- 
cute a  suit. 
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Bangor,  0.  A  M.  R.  R.  Go.  v.  Smith,  47  Me. 
84;  Adams  Bank  v.  Jones,  16  Pick.  574:  Athut- 
lot  Mfg.  Co.  v.  Marsh,  1  Cush.  507;  Oraig  t. 
Twomey,  14  Gray,  486. 

The  question  of  what  should  constitute  t 
quorum  for  the  transaction  of  business  at  their 
meetings  was  a  question  to  be  settled  by  tbe 
stockholders,  through  the  adoption  of  a  by-law, 
if  they  chose  to  settle  it. 

Rev.  Stat.  chap.  46,  §  6. 

The  appropriate  remedy  to  be  pursued  hi  ■ 
case  of  this  kind,  where  the  facts  warrant  it.  s 
for  any  stockholder  or  number  of  stockhold- 
ers, who  may  wish  to  bring  a  suit  in  equity  in 
his  or  their  own  name  or  names,  making  tbe 
individuals  whose  acts  are  complained  of.  and 
the  corporation  itself,  parties  respondent 

Dodge  v.  Woolsey,  18  How.  881  (59  U.  8.  bk 
15,  L.  ed.  401);  Hersey  v.  Veaae,  24  Me.  9. 

In  Have*  v.  Oakland,  104  U.  B.  450  (Bk.  3ft, 
L.  ed.  827),  the  doctrine  and  the  cases  upon  it 
are  reviewed  at  length,  and  its  limitations 
stated.  In  the  conclusion  reached  it  is  stated 
that  such  a  suit  may  be  maintained  for  this, 
among  other  reasons  stated,  viz. :  "Where  tbe 
board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest,  in  a  manner  de- 
structive of  the  corporation  itself,  or  of  tbe 
rights  of  the  other  shareholders." 

The  doctrine  of  de  facto  officers  is  applicable 
only  to  public  officers,  and  not  to  officers  of  a 
private  corporation,  as  this  is. 

Brown  v.  Lunt,  87  Me.  428. 

And  if  the  doctrine  could  apply  to  the  oA- 
cers  of  such  a  corporation  as  this  is,  the  limita- 
tions of  the  doctrine  are  such  that  it  could  not , 
affect  the  question  under  discussion  here.  For 
it  is  only  as  to  the  public  and  third  parties  that 
the  acts  of  de  facto  officers  are  held  valid,  upoa 
the  ground  of  public  policy, — that  those  ins**  • 
cently  assuming  that  an  officer  is  what  he  holds 
himself  out  to  be,  under  color  of  right,  sasf 
not  be  thereby  injured. 

Woodride  v.  Wagg,  71  Me.  207. 

Foster,  J.,  delivered  the  opinion  of  the 

court: 

Bill  in  equity  for  the  redemption  of  a  mttP- 
gage  given  by  the  plaintiff  corporation  ass) 
its  real  estate  to  one  Lewis  Friend,  and  brass 
assigned  to  the  defendants,  who  were,  aft  ffta 
date  of  the  assignment,  and  still  claim  to  ha,  ft 
majority  of  the  board  of  directors  of  ■sld«ssV 
poration.  Fourteen  days  after  the  sssigsBssasV 
the  defendants  commenced  foreclosure  f**>rf 
ceedings  by  publication,  the  mortgage 
ing  the  ordinary  one-year  foreclosure 
Before  the  time  for  redemption  had  exptasaV 
annual  meeting  of  the  company  was  h«ki,« 
as  it  is  claimed,  a  new  board  of  direcftoss  M 
elected.  The  defendants  being  in 
an  account  under  the  statute  was 
which  the  defendants  refused  to 
ground  that  no  authority  existed  in  the 
or  either  of  its  members  to  demand 
Whereupon,  four  days  before  the 
the  year  for  redemption,  this  suit  ■ 
On  the  first  day  of  the  return  term  Iks 
ants  duly  filed  a  motion  to  dismiss  tna 
want  of  authority  to  commence  or 
the  same.  The  motion  bein. 
brings  the  question  proper! 
Bangor,  0.  &  M.  R  ' 
Digitized  by 


1887.  Ellsworth  Woolen 

44.  The  president  of  a  manufacturing  corpo- 
ration, as  such,  has  no  authority  to  commence 
an  action  in  the  name  of  the  corporation. 
Aehuelot  Mfg.  Co.  v.  Marsh,  1  Cush.  507;  Ma- 
hone  v.  Manchester  &  L.  R.  R.  Corp.  Ill  Mass. 
75,  and  cases  cited. 

Here  are  two  sets  of  officers,  each  claiming 
to  be  the  legal  board  of  directors — the  defend 
ants,  as  the  board  elected  at  a  prior  annual 
meeting  of  the  company,  and  as  such  authorized 
by  its  by-laws  to  hold  their  office  for  one  year  or 
until  their  successors  should  be  chosen;  the 
other  board,  as  that  elected  at  the  subsequent 
annual  meeting  in  1885. 

The  question  presented  for  our  consideration, 
then,  is  whether  the  board  of  directors  claim- 
ing an  election  at  the  annual  meeting  in  1835, 
and  commencing  this  suit,  was  legally  author- 
ized to  act  so  far  as  this  proceeding  is  con- 
cerned. 

The  answer  to  this  depends  upon  the  valid- 
ity of  their  election. 

It  is  admitted  that  the  company  was  legally 
organized,  and  its  by-laws  duly  adopted.  The 
second  by-law  provides  that  "the  capital  stock 
of  the  company  shall  be  $10,000,  divided  into 
400  shares  of  $25  each  ,"  and,  by  the  thirteenth 
by-law,  "no  business  shall  be  transacted  at  any 
meeting  of  the  stockholders  unless  a  majority 
of  the  stock  is  represented,  except  to  organize 
the  meeting  and  adjourn  to  some  future  time." 

At  the  organization  of  the  company  248  out 
of  the  400  shares  of  the  capital  stock  were  sub- 
scribed for,  and  this  number  has  remained  sub- 
stantially without  change  during  the  time  in- 
volved in  this  case, — no  more  than  that  num- 
ber ever  having  been  subscribed  for. 

What  should  constitute  a  quorum  for  the 
transaction  of  business  at  their  meetings  was 
a  question  which  the  stockholders  had  a  right 
to  determine  (Rev.  Stat  chap.  46,  g  6),  and  this 
they  did  by  the  adoption  of  the  foregoing  by- 
law, providing  that,  unless  a  majority  of  the 
stock  was  represented,  no  business  should  be 
transacted  at  any  meeting,  except  to  organize 
and  adjourn  to  some  future  time. 

At  the  annual  meeting  of  June  8,  1885,  at 
which  it  is  claimed  the  new  board  was  elected, 
138  shares  of  the  capital  stock  were  represented, 
and  no  more.  Was  there  a  majority  of  the 
stock  represented  at  that  meeting?  If  not, 
there  could  be  no  legal  election  of  officers  at 
that  meeting.  * 

We  think  a  fair  and  reasonable,  as  well  as 
proper,  construction  of  the  by-laws  leaves  no 
room  for  doubt  as  to  what  was  intended  by  a 
"majority"  of  the  stock.  It  was  divided  into 
400  shares,  and  it  would  take  201  shares  to  con- 
stitute a  majority  of  that  stock.  The  language 
of  the  by-law  is  plain,  and  susceptible  of  no 
ambiguity.  If  we  turn  from  the  language  of 
the  by-law  to  the  action  of  the  stockholders 
themselves,  who  were  the  authors  of  it,  we 
shall  find  that  such  seems  to  have  been  their 
understanding  from  the  time  when  the  com- 
pany was  first  organized,  and  the  by-laws 
adopted. 

The  first  annual  meeting  was  held  June  12, 
1881,  at  which  meeting  only  188  shares  were 
represented,  and,  the  question  being  raised 
at  that  time  whether  the  meeting  was  one  at 
which  business  could  be  legally  transacted,  the 
records  show  that  another  meeting  was  called. 
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At  that  meeting  a  majority  of  all  the  stock  was 
represented,  and  the  stockholders  proceeded  to 
the  transaction  of  business.  Moreover,  in  the 
call  for  that  meeting,  was  the  following:  "Sec- 
ond: To  see  if  the  corporation  will  amend  by-law 
18  by  adding  the  word  'subscribed'  after  the 
word  'stock'  in  the  second  line."  The  records 
do  not  show  that  any  action  was  taken  in  refer- 
ence to  that  article  in  the  call.  The  question 
being  thus  brought  squarely  before  the  stock- 
holders at  a  meeting  at  which  a  majority  of 
the  whole  stock  was  represented,  they  chose  to 
take  no  action  upon  it,  and  left  the  by-law  as 
it  was. 

Furthermore,  the  report  shows  that  annual 
meetings  were  regularly  called  each  year  there- 
after, but  at  every  meeting  less  than  201  shares 
of  the  capital  stock  were  represented;  and  at 
every  meeting,  until  that  of  June  8,  1885,  no 
business  was  done  except  to  adjourn.  At  that 
meeting.however,  a  resolution  was  adopted  and 
recorded,  declaring  188  shares  to  be  represent- 
ed, and  that  the  same  constituted  a  legal  quorum 
for  the  transaction  of  business. 

But  inasmuch  as  there  was  not,  in  fact,  a 
majority  of  stock  represented  at  that  meeting, 
there  could  be  no  legal  business  transacted,  ex- 
cept to  organize  and  adjourn  to  some  future 
time.  Such  was  the  language  as  well  as  the 
evident  intent  and  meaning  of  the  by-law  duly 
adopted  for  the  government  of  the  corporation. 
Consequently  it  was  not  in  the  power  of  a  mi- 
nority to  do  that  which  only  a  majority  could 
legally  accomplish.  Hence,  it  cannot  be  held 
that  the  board  which  now  represents  this  plain- 
tiff corporation,  and  which  claims  the  right  to 
commence  and  prosecute  this  action,  was  le- 
gally elected. 

The  consequence  is  that  the  old  board  of  di- 
rectors, about  whose  election  no  question  is 
raised,  continued  in  office  by  virtue  of  the  by- 
laws of  the  company,  and  were  the  only  legal 
board  of  directors  at  the  time  this  suit  was 
commenced.  , 

Nor  do  we  think  that  the  other  position  of 
the  plaintiff  can  be  sustained,— that  the  new 
board  of  directors  were  officers  de  facto,  if  not 
dejure,  and  thereby  authorized  to  commence 
and  maintain  this  suit  for  redemption.  Here 
were  two  boards  of  directors  claiming  title  to 
the  same  offices.  Were  there  no  other  persons 
claiming  to  hold  these  offices,  and  to  have  been 
legally  elected  to  them,  then  it  might  be  that, 
acting  under  color  of  an  election,  the  acts  of 
such  new  board  might  be  valid  as  to  the  public 
or  third  persons  affected  thereby  or  interested 
therein.  But  we  do  not  understand  that  the 
principle  applies  in  a  case  like  the  present,where 
other  individuals — the  defendants  themselves 
—are  claiming  to  hold  the  offices  and  the  right 
to  act  in  that  capacity,  and  to  have  been  legally 
elected  to  such  offices.  Charitable  Asso.  v.  Bald- 
win, 1  Met.  859;  Cooper  v.  Curtis,  80  Me.  488; 
Ang.  &  A.  Corp.  §  286;  Woodside  v.  Wagg,  71 
Me.  210. 

The  case  comes  before  this  court  on  report 
From  the  stipulations  therein  contained  we  are 
kmly  to  determine  whether,  from  the  facts  as 
stated,  the  bill  can  be  maintained.  If  it  can- 
not, then  it  is  agreed  that  it  is  to  be  dismissed. 
The  plaintiff  corporation,  acting  through  a 
board  of  directors  elected  not  in  accordance 
with  the  by-laws  of  the  corporation,  andconse- 
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quently,  as  against  the  defendants,  having  no 
authority  to  act,  seek  to  maintain  this  bill  as  a 
bill  for  the  redemption  of  a  mortgage  held  by 
the  defendants.  There  is  no  allegation  of  fraud, 
nor  is  there  sufficient  to  warrant  the  court  in 
assuming  that  the  defendants  are  acting  in  vio- 
lation of  their  trust.  The  court  will  not  assume 
that  there  was  fraud  when  none. is  alleged.  It 
does  not  appear  that  the  defendants  have  re- 
fused or  neglected  to  do  and  act  for  the  inter- 
est of  the  corporation,  or  that  they  have  not,  in 
doing  what  they  have,  acted  according  to  their 
best  judgment  for  the  corporation.  Whenever 
the  contrary  may  appear,  and  it  can  be  shown 
that  the  defendants  have  been  acting  in  viola- 
tion of  their  trust;  or  have  combined  to  injure 
the  property  of  the  corporation;  or  have  fraud- 
ulently misappropriated  the  corporate  property 
for  their  own  benefit  or  for  the  benefit  of  third 
persons;  or  have  attained  undue  advantage, 
benefit,  or  profit  for  themselves,  by  purchase, 
sale,  or  other  dealings  with  the  same,— then, 
undoubtedly,  upon  proper  proceedings,  this 
court,  as  a  court  of  equity,  has,  power  to  grant 
relief,  and  the  rights  of  the  corporation,  when 
violated,  may  be  enforced  by  equitable  reme- 
dies. Pom.  Eq.  §  1094.  But  in  this  suit,  which 
is  in  its  nature  a  statutory  proceeding  for  re- 
demption of  mortgaged  premises,  no  authority 
is  shown  whereby  the  plaintiff  can  maintain 
this  bill. 
Bill  dismissed. 

Peters,  Ch.  J.,  Walton,  Danforth,  and 
Haskell,  J  J.,  concurred;  Emery,  J.,  did 

not  sit. 


John  FRENCH,  Petitioner, 
t>. 

David  COWAN  et  at. 

1.  In  the  construction  of  statutes,  not 
only  the  whole  Act  is  to  be  consid- 
ered, but  the  statute  in  force,  and  re- 
lating to  the  same  matter,  before  the 
passage  of  the  Act,  in  order  to  reach  the 
true  intent  and  meaning  of  the  Legisla- 
ture, and  the  purposes  sought  to  be  ac- 
complished. 

2.  By  Special  Stat.  1880,  chap.  298,  the 
terms  of  office  of  the  city  marshal  of 
Lewiston  were  made  to  consist  of  con- 
secutive periods  of  two  years  each,— 
each  commencing  when  the  preceding 
period  ends. 

8.  The  title  to  an  office,  as  against  one 
actually  in  possession  under  color  of  law, 
cannot  be  tried  by  mandamus.  The 
proper  remedy  is  by  quo  warranto. 

(Androscoggin  Decided  June  9, 1887.) 

ON  report.   Petition  for  mandamus.  Writ 
dented. 

The  case  is  stated  in  the  opinion. 

Meters.  William  L.  Putnam  and  George 
C.  Wing,  for  petitioner: 

The  parties  agreed  that,  if  the  writ  issues,  it 
shall  be  a  peremptory  writ.  This  is  justified 
by^the  practice  in  Smyth  v.  Titcomb,  81  Me. 
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The  statute  says:  "The  city  marshal  shall 
hold  his  office  for  the  term  of  two  years." 

We  regard  this  case  as  fully  covered  by  the 
Opinion  of  the  Justices,  61  Me.  601.  On  p.  608 
the  court  says:  "So  far  as  concerns  the  office 
of  register  of  probate,  there  would  seem  to  be 
no  more  necessity  for  fixing  any  different  lim- 
itation to  the  term  of  office  when  filled  by  an 
election  made  necessary  by  the  decease  of  an 
incumbent,  than  one  resulting  from  the  expi- 
ration of  time." 

Although  with  reference  to  policemen  the 
rule  established  in  Opinion  of  Justices,  50  Me, 
607,  would  apply  from  necessity,  there  is  do 
reason  why  it  should  apply  to  the  office  of  city 
marshal. 

There  is  no  question  as  to  any  officer  of  the 
United  States  holding  for  a  term  of  yean, 
whether  his  term  commences  at  the  expiration 
of  a  previous  term,  or  at  the  death  of  a  pre- 
vious incumbent,  or  on  his  removal,  In  either 
case  the  successor  holds  for  the  fall  term 
named  in  the  statute.  This  is  the  settled  prac- 
tice; and  the  law  was  so  expressed  in  the  case 
of  the  navy  agent,  2  Op.  Atly-Gen.  p.  883. 

On  turning  to  the  statute  under  which  theae 
navy  agents  were  appointed,  namely,  the  Act 
of  January  15.  1820,  chap.  102  (8  Stat,  at  L 
p.  582),  it  is  found  it 'uses  the  words,  "ap- 
pointed for  the  '  term'  of  four  years." 

The  salary  could  not  be  recovered  on  the 
theory  of  a  stipulation  between  the  city  mar- 
shal and  the  city  extending  the  term  of  office, 
and  can  be  sued  for  in  assumpsit  only  on  the 
ground  of  an  implied  assumpsit. 

FarweU  v.  Rockland,  62  Me.  296. 

It  is  said  in  Andrews  v.  King,  77  Me.  280, 
that  the  city  marshal  "has  other  than  munici- 
pal duties.  He  is  to  preserve  the  public  peace, 
—the  peace  of  the  State.  He  is  to  enforce  the 
laws  of  the  State.  He  is  essentially  a  Stale 
officer;  and  the  people  of  the  whole  State  are 
interested  to  have  such  legislation  and  judicial 
interpretation  as  to  his  appointment,  tenure, 
and  removal,  as  will  secure  the  most  efficient 
administration  of  his  office.  The  court  there- 
fore, in  passing  on  the  question  presented, 
must  regard  the  rights  and  interests  of  the 
people  as  well  as  those  of  the  parties.  It  is  a 
question  of  public  as  well  as  private  right." 

In  Commonwealth  v.  Swasey,  188  Mass.  588, 
the  court  says,  as  the  tenure  is  defined  by  stat- 
ute, "  it  was  unnecessary  that  the  term  of  of- 
fice should  be  expressed,  either  in  the  nonilna 
tion  of  the  mayor,  or  the  approval  of  the  board 
of  aldermen." 

In  Shaw  v.  Macon,  21  Oa.  288.  the  bond  of 
the  city  marshal  recited  that  he  had  been  elect- 
ed marshal  for  the  year  1858,  subject  to  be  re- 
moved from  office  at  any  time  by  vote  of  the 
city  council;  yet  the  court  held  he  was  entitled 
to  the  year,  and  refused  to  allow  the  bond  to 
be  read  in  evidence  against  his  claim  to  the 
year,  on  the  ground  that  the  statute  fixed  the 
term  of  office. 

In  Philadelphia  v.  Rink,  2  Cent.  Rep.  28*,- 
an  action  for  salary,  brought  by  an  officer  *■» 
had  been  "counted  out," — the  court  asM:  "B 
is  no  answer  to  say  that  he  did  not  then  tw 
the  oath  or  give  the  bond.  He  was  denied  the 
privilege  of  doing  either." 

Dillon  on  Municipal  Corporations,  8<»«. 
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are;  "  8ince  all  the  powers  of  a  corporation 
are  derived  from  the  law  and  its  charter,  it  is 
evident  that  no  ordinance  or  by-law  of  a  cor- 
poration can  enlarge,  diminish,  or  vary  its 

powers." 

Mandamus  is  the  only  form  by  which  the 
question  involved  in  this  case  could  be  reached 
speedily. 

It  is  stated  that  mandamus  will  not  lie  ex- 
cept where  there  is  a  clear  legal  right  (Townes 
v.  McMt,  78  Me.  517);  but  such  expressions 
were  not  necessary  to  the  decision  of  the  cases 
in  which  they  were  used. 

Under  the  practice  of  the  United  States 
courts,  where  the  statutes  expressly  provide 
that  the  courts  may  issue  writs  of  mandamus 
and  allow  error  to  the  supreme  court  in  the 
proceedings  relative  to  such  writs,  it  was  long 
tgo  determined  in  Commonwealth  v.  Dennison, 
24  How.  68.  97  (65  U.  S.  bk.  16,  L.  ed.  717),  as 
follows:  "It  is  equally  well  settled  that  a  man- 
iomus  in  modern  practice  is  nothing  more  than 
an  action  at  law  between  the  parties;  and  it  is 
not  now  regarded  as  a  prerogative  writ.  It 
undoubtedly  came  into  use  by  virtue  of  the 
prerogative  power  of  the  English  crown,  and 
was  subject  to  regulations  and  rules  which 
have  long  since  been  disused.  But  the  right 
to  the  writ,  and  the  power  to  issue  it,  has 
ceased  to  depend  upon  any  prerogative  power; 
and  it  is  now  regarded  as  an  ordinary  process 
in  cases  to  which  it  is  applicable." 

Eartman  v.  Oreenhow,  102  U.  8.  675(Bk.26, 
t.  ed.  278). 

This  ought  emphatically  to  be  the  law  in  this 
State  under  Rev.  Stat.  chap.  77,  §  42,  and"  spe- 
cially Rev.  Stat  chap,  102.  §§  16-19. 

Under  that  statute  the  expression  of  the 
eonrt  in  Williams  v.  Lincoln  County,  85  Me. 
Nfi,  can  be  taken  without  any  qualification, — 
lamely.  "  that  mandamus  lies  to  all  inferior 
tribunals,  magistrates,  and  officers,  and  ex- 
tends to  all  cases  of  neglect  to  perform  a  legal 
iuty,  where  there  is  no  other  adequate  remedy. " 

Independently  of  these  special  suggestions, 
»e  are  still  unable  to  understand  the  full  ap- 
plicability and  force  in  Maine  and  Massa- 
tBusetts  of  the  language  so  commonly  used, 
hat  mandamus  lies  only  where  there  is  a  clear 
egal  right,  in  view  of  the  fact  of  the  elaborate 
ad  difficult  questions  of  law  which  were  set- 
ted  in  Strong,  Petitioner,  20  Pick.  484;  Put- 
jw  v.  Langley,  188  Mass.  204;  Williams  v. 
Uneoln  County,  86  Me.  845;  Baker  v.  Johnson, 
9  Me.  15;  and  Smyth  v.  Titcomb,  81  Me.  272. 

In  view  of  the  decision  of  this  court  in 
fWferv.  Reed,  78  Me.  129,  to  the  effect  that  a 
tobce  officer  de  facto,  while  his  acts  may  be 
•Bd  as  between  other  parties,  can,  neverthe- 
not  justify  himself  for  an  arrest  made, 
■en  when  he  has  a  legal  mittimus,  public  in- 
vests would  seem  to  require  that  the  court 
■ould  exercise  its  discretion  to  settle  the  ques- 
k«  here  involved,  in  the  speediest  manner 
osrible. 

Ib  Strong.  Petitioner,  20  Pick.  497,  and 
fcewise  in  Prince  v.  SkUUn,  71  Me.  866,  the 
ideation  seems  to  have  been  left  undecided 
Aether  mandamus  would  lie  without  the  pre- 
fers writ  of  quo  warranto. 

In  Putnam  v.  Langley,  188  Mass.  204,  pro- 
•ediog  by  mandamus  was  sustained. 

Moreover,  while  it  is  doubted  whether  man- 
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damus  is  the  proper  remedy  for  a  person  claim- 
ing office  who  never  has  been  in  office,  it  is 
held  that  it  is  the  proper  remedy,  under  cir- 
cumstances like  those  at  bar,  in  High  on  Ex- 
traordinary Remedies,  §§49  and  67,  and  Dillon 
on  Municipal  Corporations, §  847;  and  the  latter 
authority  says:  "Where  a  municipal  officer 
or  member  of  a  municipal  council  has  been 
illegally  suspended,  or  illegally  removed,  he 
is,  in  general,  entitled  to  a  mandamus  to  be 
restored." 

It  seems  not  improper,  in  closing,  to  cite  the 
following  from  the  expressions  of  Lord  Mans- 
field, in  Bex  v.  Barker,  8  Burr.  1267:  "Manda- 
mus ought  to  be  used  on  all  occasions  where 
the  law  has  established  no  specific  remedy,  and 
where,  in  justice  and  good  government,  there 
ought  to  be  one.  •  Within  the  last  century  it 
has  been  liberally  interposed  for  the  benefit  of 
the  subject  and  advancement  of  justice." 

The  following  extract  from  Dillon  on  Mu- 
nicipal Corporations,  §  825,  expresses  well  our 
views  with  reference  to  the  point  of  judicial 
discretion,  if  made  by  the  respondents,  name- 
ly: "It  is  to  the  public  advantage  that  muni- 
cipal corporations  and  their  officers  shall  be 
made  to  perform  the  duties  enjoined  upon  them 
by  law;  and  the  necessity  which  has  been  felt 
for  affording  easy  remedies  against  them  has 
led  the  legislatures  and  the  courts  in  modern 
times  to  improve  and  liberalize  the  procedings 
by  mandamus,  by  relieving  them  of  much  of 
their  former  artificial  and  technical  character." 

Mr.  William  H.  Judkins,  City  Solicitor, 
for  respondents: 

The  precise  question  at  issue  is  one  of  stat- 
utory construction. 

In  an  opinion  reported  in  1  New  Eng.  Rep. 
896,  in  the  case  of  Landers  v.  Smith,  by  Emery, 
J.,  are  enunciated  the  general  principles  appli- 
cable in  the  construction  of  new  statutes.  The 
language  is:  "  Courts  will  always  endeavor  to 
ascertain  the  real  meaning  and  purpose  of  the 
Legislature  in  enacting  a  new  statute.  In  such 
endeavor  they  are  not  confined  to  the  words  of 
the  particular  statute  in  question.  The  gene- 
ral policy  of  previous  legislation,  and  the 
general  principles  of  law  and  equity,  are  to  be 
considered;  for  there  is  a  presumption— ovcr- 
comable,  of  course,  by  sufficient  words — that 
the  Legislature  did  not  intend  any  marked  de- 
parture from  such  policy  and  principles." 

Holmes  v.  Paris,  75  Me.  561. 

The  Act  of  1880  does  not  fix  any  definite 
point  of  time  from  which  the  terms  of  the  sev- 
eral offices  therein  established  shall  begin. 
Yet  the  scope  and  purpose  of  the  Act  require, 
for  the  police  force,  at  least,  that  a  time  in  the 
year  be  fixed  from  which  the  several  terms 
shall  begin  to  run,  and  when  so  fixed  that  the 
individuality  of  the  several  terms  be  adhered 
to,  and  that  they  follow  each  other  in  consecu- 
tive order. 

Baker  v.  Kirk,  88  Ind.  521. 

We  regard  it  as  true  that  a  city  charter  bears 
the  same  relation  to  ordinances  passed  under 
its  authority,  as  a  constitution  bears  to  the 
legislative  enactments  authorized  by  it. 

Erie  Academy  v.  Erie,  81  Pa.  515,  517,  cited 
in  Dill.  Mun.  Corp.  §  85,  note  1. 

Is  it  within  the  scope  of  the  power  of  a  muni- 
cipal corporation  authorized  to  pass  ordinances, 
under  the  general  "  good  order"  clause,  for  it 
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to  pass  an  ordinance  regulating  the  beginning, 
ending,  and  filling  of  vacancies  in  a  term  of 
office,  when  the  length  of  the  term  has  been 
fixed  in  a  general  way  by  the  charter  ?  Is  such 
an  ordinance  inconsistent  with  the  charter? 
We  submit  it  is  not. 

State  v.  Thoman,  $upra;  People  v.  Weller, 
11  Cal.  87;  State  v.  NeMing,  6  Ohio  St.  48. 

See  State  v.  Cook,  20  Ohio  St.  258.  as  a  dis- 
cussion of  kindred  matters  having  a  bearing 
on  this  point.  The  language  of  the  court  in 
State  v.  Thoman,  10  Kan.  191,  is  direct.  "The 
Constitution  does  not  fix  the  day  of  the  year 
for  the  commencement  of  a  judicial  term,  but 
the  statute  does;  and  where  the  Constitution  is 
silent  we  conceive  the  Legislature  has  power." 

We  pass  to  note  the  meaning  of  the  phrase, 
"  term  of  years"  as  applied  to  an  office.  Does 
the  word  "term"  relate  to  the  office  or  to  the 
incumbent?  It  relates  to  the  office.  This  is 
the  natural,  usual,  and  reasonable  application 
of  the  word. 

Baker  v.  Kirk,  88  Ind.  521. 

In  16  Fla.  842,  is  reported  the  opinion  of  the 
supreme  court  on  the  construction  of  the  fol- 
lowing statute:  ' '  There%shall  be  seven  circuit 
judges  appointed  by  the  governor  and  con- 
firmed by  the  Senate,  who  shall  hold  their  of- 
fice for  eight  years."  The  court  says:  "There 
is  nothing  here  establishing  a  term  of  office  tq 
exist  between  fixed  dates  of  months  and  years, 
nor  is  there  anything  having  the  most  remote 
reference  to  an  unexpired  term,  or  to  a  vacancy 
in  an  office,  as  distinct  from  the  office  itself. 
It  was  construed  as  providing  that  each  incum- 
bent was  entitled  to  the  office  for  eight  years, 
even  if  his  predecessor  had  held  the  office  for 
only  a  part  of  that  time.  And  it  is  remark- 
able that  the  word  "  term"  was  not  used  in 
any  of  the  provisions  of  statute  whose  con- 
struction was  cited  as  authority  by  the  Florida 
Supreme  Court. 

See  cases  there  cited,  viz.— 2  Wend.  266;  9 
Wend.  58;  11  Wend.  182;  5  Md.  480;  11  Md. 
296;  4  Tex.  400;  4  Sm.  &  M.  (Miss.)  642. 

The  statute  construed  in  Opinion  of  the  Jus- 
tices, 61  Me.  601.  did  not  contain  the  word 
"  term."  More  in  point  is  Opinion  of  the  Jus- 
tices, 50  Me.  607. 

The  case  of  People  v.  McClave,  99  N.  Y.  88, 
is  directly  in  point  and  decisive  of  this  case. 

But  the  writ  of  mandamus  prayed  for  is  is- 
suable only  in  the  discretion  of  the  court.  It 
is  one  of  the  great  prerogative  writs,  to  be  used 
only  when  there  is  a  wrong  without  a  remedy 
and  where  equity  demands  it. 

Belcher  v.  Treat,  61  Me.  577:  Davit  v.  York 
County,  63  Me.  896;  People  v.  Booth,  49  Barb. 
81. 

The  writ  has  been  denied  where  the  peti- 
tioner had  an  admitted  legal  right,  but  no 
equity. 

Eat  parte  Paine,  1  Hill,  665. 

The  custom  has  been  for  a  new  administra- 
tion to  begin  its  term  with  all  the  officers  in 
harmony  with  its  head,  so  far  as  they  could 
be  under  the  limitations  of  a  yearly  term  for 
the  mayor  and  city  council.  Usage  is  to  be 
considered  in  the  interpretation  of  charters. 
The  English  decisions  abound  in  authorities  to 
this  point.  The  reasoning  is  equally  applica- 
ble here.  A  settled,  harmonious,  and  satisfac- 
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tory  condition  of  municipal  affairs  should  Dot 
be  interfered  with. 

Blankley  v.  WinstanUy.  8  T.  R  279;  Gap* 
v.  Randley,  Id.  288;  Reg.  v.  Osborne,  4  East, 
837;  Mayor  of  London  v.  Long,  1  Camp.  82: 
Rex  v.  BeUringer,  4  T.  R.  810;  Bex  v.  Headiej, 
7  B.  &  C.  496;  1  M.  &  R  845. 

The  remarks  of  Red  field,  J.,  in  Shencin  t. 
Bugbee,  16  Vt.  489,444,  are  in  point:  "In 
construing  statutes  applicable  to  public  cor- 
porations, courts  will  attach  no  slight  weight 
to  the  uniform  practice  under  them,  if  this 
practice  has  continued  for  a  considerable  peri- 
od of  time." 

"  Vacant"  means  "empty;  unoccupied," is 
applied  to  an  office  without  an  incumbent. 
An  existing  office  without  an  incumbent  is  va- 
cant whether  it  be  a  new  or  an  old  one. 

Stocking  v.  State,  7  Ind.  826;  8tate  v. 
Boecker,  56  Mo.  21;  11  Md.  312;  Walsh  t. 
Commonwealth,  83  Am.  Rep.  777. 

Mr.  John  B.  Cotton,  also  for  respond- 
ents: 

Dillon  on  Municipal  Corporations,  toL  1, 
§  87.  says:  "  So,  particular  provisions  of  char- 
ters should  be  read  and  construed  in  the  light 
of  the  whole  instrument,  of  all  preceding  char 
ters,  of  the  general  legislation  of  the  State,  md 
of  the  object  of  the  Legislature  in  the  erection 
of  municipalities." 

In  People  v.  McClave,  99  N.  Y.  89,  Andrews, 
J„  says:  "In  determining  the  question  now 
before  us,  the  court  is  to  be  guided  by  the  es- 
tablished rules  of  interpretation  of  written  ia- 
struments.  It  is  not  compelled,  indeed  it  is 
not  permitted,  to  give  absolute  and  unquali- 
fied effect  to  a  single  section  or  clause  of  a  stat- 
ute, however  direct,  plain,  and  unambiguous, 
considered  by  itself  alone,  the  language  miy 
be,  if  there  are  other  provisions  inconsistent 
with  a  literal  and  unrestricted  interpretation 
of  such  clause  or  section. 

"The  powers  of  these  corporations  (muni- 
cipal corporations)  are  either  expressed  or  in- 
plied.  The  former  are  those  which  the  legis- 
lative Act  under  which  they  exist,  confers  in 
express  terms;  the  latter  are  such  as  are  neces- 
sary in  order  to  carry  into  effect  those  expressly 
granted,  which  must  therefore  be  presumed  to 
have  been  within  the  intention  of  the  legisla- 
tive grant" 

Cooley,  Const.  Lim.  p.  194. 

"When  a  statute  which  creates  an  office 
fixes  the  time  when  the  first  election  shall  ha 
held,  and  merely  provides  that  the  person  elect- 
ed at  such  election  shall  hold  his  office  for  two 
years,  and  until  his  successor  is  elected  and 
qualified,  without  making  any  further  profu- 
sion as  to  the  term  of  office,  It  will  be  pre- 
sumed that  the  Legislature  intended  that  tto 
term  of  office  should  be  two  years,  and  that 
the  election  should  be  biennial." 

State  v.  Pearey,  44  Mo.  159. 

The  respondents  claim  that  the  opinion  «■ 
this  court  in  Re  Hall,  50  Me.  607,  and  eapscnt 
ly  the  reasons  stated  for  that  opinion  a 
opinion  concerning  the  register  of  probnat,» 
Me.  60,  applies  to  the  case  at  bar.  Tan  » 
comes  clearly  so  when,  as  we  have  alreadysf- 
gued,  the  evident  policy  of  the  Act  of  MBf* 
best  promoted  by  considering  the  terms  of  ■* 
marshal  and  police  together. 
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The  respondents  rely  upon  the  case  of  Peo- 
ple v.  Mediate,  99  N.  Y.  88. 

In  this  case  the  court  held  that  the  "word 
'term,'  in  the  provision  of  the  New  York 
Charter  of  1878,  fixing  the  terms  of  heads  of 
departments  and  commissioners,  is  to  be  con- 
strued as  designating  consecutive  periods  of  six 
years,  following  each  other  in  regular  order, 
the  one  commencing  when  the  other  ends;  and 
the  incumbent  appointed  in  any  such  period  is 
to  be  treated  as  the  incumbent  of  the  term  or 
period  to  which  his  appointment  relates,  his 
office  expiring  with  the  expiration  of  the 
term." 

The  case  of  State  v.  Cook,  20  Ohio  St.  352, 
sustains  the  respondents'  view.  , 

Foster,  J.,  delivered  the  opinion  of  the 
court: 

The  controversy  in  this  case  arises  in  rela- 
tion to  the  title  to  office  of  city  marshal  of  the 
city  of  Lewiaton;  and  a  petition  for  mandamus 
is  instituted  against  the  mayor  and  aldermen 
and  Daniel  Guptil,  the  present  incumbent  of 
said  office.  The  petitioner  claims  under  an 
appointment  made  by  the  mayor,  by  and  with 
the  advice  and  consent  of  the  aldermen,  March 
12, 1885.  The  defendant  Guptil  claims  under  a 
similar  appointment  made  April  1, 1886.  It  be- 
ing conceded  that  both  appointments  were 
made  by  the  proper  authorities,  the  contro- 
versy arises  by  reason  of  the  contention  of  the 
petitioner  that  his  appointment,  although  ex- 
pressly purporting  to  extend  only  to  April  1, 
1886,  was  by  operation  of  law  for  the  term  of 
two  years  from  the  date  of  such  appointment, 
and  would  not  expire  till  March  12,  1887,  and 
that  consequently  the  appointment  of  Guptil 
during  that  time  was  unauthorized  and  void. 
Guptil  at  the  time  of  his  appointment  took  pos- 
session of  the  office  and  was  recognized  as  the 
lawful  city  marshal,  and  has  ever  since  been 
acting  as  such. 

Inasmuch  as  the  question  presented,  if  we 
are  to  decide  it  upon  its  merits,  becomes  one  of 
statutory  construction,  it  will  be  necessary 
briefly  to  examine  the  Act  of  incorporation  of 
the  city,  as  well  as  the  subsequent  enactment 
of  1880,  entitled  "An  Act  to  Promote  the  Effi- 
ciency of  the  Police  Force  of  the  City  of 
Lewiaton." 

By  an  examination  of  8  4  of  the  city  char- 
ter, it  will  be  found  that  all  subordinate  officers 
were  to  be  elected  and  appointed  annually  by 
the  city  council  for  the  ensuing  year,  on  the 
third  Monday  of  March,  or  as  soon  thereafter 
as  might  be  convenient;  that  all  officers  should 
be  chosen  and  vacancies  supplied  for  the  cur- 
rent year,  except  as  therein  otherwise  provided ; 
and  that  all  the  subordinate  officers  and  agents 
of  the  city  should  hold  their  offices  during  the 
ensuing  year,  and  till  others  should  be  elected 
and  qualified  in  their  stead,  unless  sooner  re- 
moved by  the  city  council.  Thus  the  tenure  of 
office  provided  by  this  section  was  for  the  cur- 
rent year. 

Section  18  authorized  the  appointment  of  a 
city  marshal  by  the  mayor  and  aldermen  in 
the  manner  provided  in  the  section  before 
named,  constituted  such  marshal  chief  of  po- 
lice, and  specified  his  duties. 

It  is  also  provided  by  said  charter  that  the 
city  may  ordain  and  publish  such  Acts,  laws, 
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and  regulations,  not  inconsistent  with  the 
Constitution  and  laws  of  this  State,  as  shall  be 
needful  to  the  good  order  of  the  city. 

In  accordance  with  the  express  authority 
with  which  the  city  was  thus  invested,  certain 
ordinances  were  duly  ordained  and  published 
— the  twenty-first  section  of  which  provided 
that  all  police  officers  should  hold  their  office 
until  the  last  day  of  March  next  succeeding 
their  appointment. 

And  here  it  may  be  stated  as  a  fact,  about 
which  there  is  no  dispute,  that,  since  the  in- 
corporation of  the  city,  it  has  been  the  custom 
pertaining  to  the  administration  of  police  for 
the  term  of  office  of  city  marshal  to  expire  on 
the  last  day  of  March,  and  to  begin  on  the  first 
day  of  April,  in  the  respective  years  in  which 
terms  of  said  office  expire  and  begin,  not  only 
under  the  original  Act  of  incorporation  but 
also  since  the  special  Act  in  relation  to  promot- 
ing the  efficiency  of  the  police  went  into  oper- 
ation in  the  spring  of  1880. 

Inasmuch,  therefore,  as  that  Act  provided 
that  the  city  marshal  should  hold  his  office  for 
the  term  of  two  years,  the  subsequent  appoint- 
ments were  made  on  April  1,  1880,  1882,  and 
1884.  Although  several  appointments  were 
made  from  April  1,  1884,  to  the  time  when  the 
petitioner  was  appointed,  none  of  them  re- 
ceived the  advice  and  consent  of  the  aldermen 
till  the  appointment  of  the  petitioner  March 
12,  1885. 

It  is  at  this  point  that  the  present  contro- 
versy arises.  It  is  insisted  by  the  petitioner 
that  a  city  marshal  duly  appointed,  in  accord- 
ance with  said  Act,  to  succeed  one  whose  term 
has  fully  expired,  has  by  the  express  provis- 
ions of  the  Act,  a  definite  and  individual  term 
of  office  of  two  full  years  from  such  appoint- 
ment, which  cannot  be  abridged  either  by  the 
act  of  the  mayor  or  of  the  aldermen,  and 
whether  made  at  the  commencement  of  the 
municipal  year  or  any  time  thereafter. 

On  the  other  hand,  it  is  claimed  in  defense 
that,  by  a  proper  legal  interpretation  of  the  Act 
when  read  along  with  the  Act  of  incorpora- 
tion, as  necessarily  it  must  be,  the  term  of  a 
city  marshal  appointed  to  succeed  one  whose 
term  has  expired,  is  to  be  reckoned,  for  the 
purpose  of  ascertaining  its  duration,  from  the 
first  day  of  April  next  succeeding  the  prior 
term;  and  that  the  person  thus  appointed  is  en- 
titled to  hold  his  office  only  to  the  expiration 
of  two  years  from  that  date,  notwithstanding 
there  may  have  been  an  interval  of  time  of 
greater  or  less  extent  between  the  expiration 
of  the  prior  term  and  the  date  of  his  appoint- 
ment. 

In  arriving  at  a  correct  conclusion  in  deter- 
mining which  of  the  foregoing  positions  is  cor- 
rect, we  must  be  guided  by  the  established 
rules  pertaining  to  the  construction  of  statutes, 
that,  like  a  will  or  contract,  it  is  to  be  read 
and  construed  as  a  whole,— recourse  being  had 
to  all  its  parts  rather  than  to  any  particular 
clause,  where  the  meaning  is  doubtful,  or  where 
by  giving  a  particular  clause  full  effect,  it 
would  conflict  with  other  clauses.  And  in  the 
construction  of  statutes  it  is  held  to  be  the 
duty  of  courts  to  execute  all  laws  according  to 
their  true  intent  and  meaning;  that  intent, 
when  collected  from  the  whole  and  every  part 
of  a  statute,  must  prevail,  even  over  the  literal 
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import  of  terms,  and  control  the  strict  letter  of 
the  law,  when  the  latter  would  lead  to  possible 
injustice  and  contradictions.  State  v.  Mayor, 
28  Ind.  248;  Holme*  v.  Paris,  75  Me.  561, 
and  cases  there  cited.  Hence,  the  Act  of  1880 
is  to  be  read  and  construed  not  as  standing 
alone,  but  in  the  light  of  the  instrument  which 
it  sought  to  amend.  That  instrument  is  the 
Act  of  Incorporation;  and  only  so  much 
thereof  is  altered  or  repealed  as  is  inconsistent 
with  the  Act  in  question.  This  Act  in  express 
terms  changes  the  manner  of  appointment  of 
the  city  marshal,  deputy  marshal,  and  police- 
men. Formerly  the  appointment  was  the  joint 
act  of  the  mayor  and  aldermen;  by  the  amend- 
ment these  appointments  are  vested  in  the 
mayor,  the  confirmation  in  the  aldermen. 
The  tenure  of  certain  offices  is  changed.  The 
Act  provides  that  "the  city  marshal  shall  hold 
his  office  for  the  term  of  two  years,  and  the  re- 
mainder of  the  police  force  shall  hold  their  of- 
fice for  the  term  of  three  years;  providing, 
however,  that  the  first  year  after  this  Act  shall 
take  effect,  one  third  in  number,  as  near  as 
may  be,  of  said  police  force  shall  be  appointed 
for  the  term  of  one  year;  one  third  in  number, 
as  near  as  may  be,  shall  be  appointed  for  the 
term  of  two  years;  and  one  third  in  number, 
as  near  as  may  be,  shall  be  appointed  for  the 
term  of  three  years;  and  there  shall  be  ap- 
pointed each  year  thereafter  one  third  in  num- 
ber, as  near  as  may  be,  of  said  police  force." 

It  is  evident,  when  we  consider  the  language 
of  the  amendment  in  connection  with  the  Act 
of  incorporation,  that  one  of  the  objects  to  be 
attained,  besides  a  modification  in  the  manner 
of  appointment,  was  that  the  terms  of  office  of 
city  marshal  were  to  consist  of  consecutive 
periods  of  two  years,  following  each  other  in 
regular  order,  the  one  commencing  where  the 
other  ends,  instead  of  annual  terms  of  one  year 
each  as  before  the  passage  of  the  Act. 
.  The  purport  of  the  statute  in  question  is  to 
promote  the  efficiency  of  the  police  force  of  the 
city.  That  force  consists  of  the  marshal,  dep- 
uty marshal,  and  policemen.  It  was  also  the 
design  of  the  statute  that  the  terms  of  the  po- 
licemen should  consist  of  periods  of  three  years 
following  each  other  in  like  consecutive  order 
as  those  of  the  city  marshal.  The  tenure  of 
their  office  was  so  arranged  that  one  third  of 
their  number,  as  near  as  may  be,  were  to  be 
appointed  each  year,  thus  preserving  the  effi- 
ciency of  the  force.  It  is  admitted  that  the 
police  year  in  practice,  ever  since  the  adoption 
of  the  city  charter,  has  begun  on  the  first  day 
of  April,  and  that  since  the  passage  of  this 
statute  the  office  of  city  marshal  has  been 
filled  in  separate  and  distinct  terms  of  two 
years  each,  these  terms  commencing  on  the 
same  day  in  April  as  the  police  year.  The 
same  paragraph  which  designates  the  terms  of 
office  of  the  remainder  of  the  police  also  speci- 
fies the  tenure  of  the  office  of  the  city  mar- 
shal. That  office  is  intimately  associated  with 
and  forms  a  part  of  the  police  department,  the 
marshal  being  chief  of  police  and  possessing 
all  the  powers  and  exercising  all  the  duties  ap- 
pertaining to  constables  of  towns.  It  partakes 
more  of  the  character  of  a  municipal  office 
commencing  at  the  beginning  of  the  municipal 
year,  than  of  those  offices  which,  like  judges 
and  registers  of  probate,  and  judicial  officers, 
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are  entirely  independent  of  municipal  affairs. 
In  the  latter  class  the  terms  are  fixed  and  pos- 
itive to  be  sure,  when  no  vacancy  occurs,  but, 
in  case  of  any  vacancy,  the  Constitution  pro- 
vides otherwise  for  the  commencement  of  such 
terms.  The  Constitution  in  express  terms  pro- 
vides that  all  judicial  officers  shall  hold  their 
respective  offices  for  a  definite  term  "from  the 
time  of  their  respective  appointments."  The 
rule  applicable  in  such  cases  cannot  properly 
be  applied  in  the  construction  of  a  statute  the 
provisions  of  which  may  be  controlled  by  the 
true  intent  and  meaning  of  the  law-makers  as 
evidence  from  all  its  parts  and  the  object  sought 
to  be  attained.  Opinion  of  the  Justices,  61  Se, 
602  ;  50  Me.  608;  Hale  v.  Brown,  59  N.  H. 
555;  People  v.  Mc  Clave,  99  N.  Y.  89. 

If  we  were  to  give  any  other  construction  to 
this  statute,  in  relation  to  the  commencement 
and  duration  of  the  terms  of  office  of  the  mar- 
shal and  the  policemen,  the  terms  of  service 
of  the  appointees  might  soon  become  such  as 
to  entirely  destroy  the  force  of  the  provision 
that  one  third,  as  near  as  may  be,  should  be  ap- 
pointed each  year.  The  results  of  any  other 
construction  may  properly  be  anticipated;  and, 
if  those  results  should  be  found  to  be  anoma- 
lous, unjust,  or  even  inconvenient,  it  is  a  legiti- 
mate and  strong  argument  against  such  con- 
struction, and  it  might  well  be  presumed  that 
the  Legislature  did  not  intend  any  such  results. 
,  Landers  v.  Smith,  78  Me.  218,  1  New  Eng. 
Rep.  896. 

Thus  the  case  of  State  v.  Mayor,  28  Ind  248, 
was  a  proceeding  to  determine  the  right  to  as 
office.  The  city  charter  provided  that  only  one 
councilman,  of  the  two  from  each  ward,  should 
be  elected  every  two  years,  for  a  term  of  four 
years.  It  was  contended  that  the  terms  were 
four  years,  whether  from  a  general  election  or 
a  special  election,  and  that  they  were  not  ne- 
cessarily distinct  and  consecutive  with  periods 
of  two  years  intervening.  But  the  court  held 
otherwise,  saying:  "If  the  provision  'that  all 
/Officers  elected  at  any  special  election  shall 
hold  their  offices  until  the  next  general  election 
on  the  first  Tuesday  in  May,'  is  held  to  include 
councilmen,  it  must  result  that,  from  special 
elections  to  fill  vacancies  occuring  in  that  of- 
fice, the  two  councilmen  from  the  same  ward 
will  often  be  elected  at  the  same  general  elec- 
tion, for  the  full  term  of  four  years,  and  regu- 
larly thereafter  at  the  same  date,  thus  defeat- 
ing the  object  of  the  Legislature,  which  waste 
avoid  an  entire  change  in  the  representation  of 
any  ward  at  any  regular  election." 

In  the  case  before  us  the  statute,  it  is  true, 
does  not  designate  any  definite  point  of  time 
from  which  the  terms  of  the  several  offices 
therein  mentioned  shall  commence.  Yet  the 
evident  purpose  of  the  statute  requires,  for 
the  police  force  at  least, .  that  a  definite  time 
be  fixed  from  which  the  several  terms  shall  be- 
gin to  run,  and,  when  so  fixed,  the  individually 
of  such  terms  be  adhered  to;  and  that,  as  it 
the  case  last  cited,  they  follow  each  other  m 
consecutive  order.  The  Act  of  incorpotatloi 
expressly  provides  when  the  terms  m  ralatto 
to  all  subordinate  officers  shall  begin.  It  pro- 
vides that  the  city  council  shall  annually,  oa 
the  third  Monday  in  March,  or  as  soon  tkf» 
after  as  convenient,  elect  and  appoint  for  "the 
ensuing  year."  It  provides  that  "all  offl«» 
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shall  be  chosen  and  vacancies  supplied,  for  the 
current  year."  And  may  not  this  be  fairly 
understood  as  meaning  the  year  commencing 
with  the  "third  Monday  in  March  or  as  soon 
thereafter  as  convenient?"  Here,  then, is  a  time 
designated  for  the  commencement  of  the  mu- 
nicipal year.  The  statute  of  1880  does  not, 
either  expressly  or  by  implication,  change  the 
commencement  of  that  year.  An  ordinance, 
moreover,  was  existing  at  the  date  of  the  pas- 
sage of  the  statute,  providing  that  all  police  of- 
ficers should  hold  their  office  until  the  last  day 
of  March  next  succeeding  their  appointment. 

"We  cannot  presume  that  the  Legislature  in- 
tended to  disturb,  further  than  was  necessary, 
the  existing  order  of  things,  or  to  change  the 
already  existing  provisions  in  regard  to  the  be- 
ginning of  the  terms  of  service,  in  force  when 
this  Act  was  passed,  and  in  no  way  repealed 
by  it.  Not  only  the  ordinances  ordained  and 
published  prior  as  well  as  subsequent  to  this 
enactment  recognize  the  commencement  of  the 
municipal  year  as  we  have  stated,  and  defi- 
nitely fixthe  1st  day  of  April  as  such  com- 
mencement. These  ordinances  do  not  appear 
to  be  inconsistent  with  the  Constitution  and 
laws  of  the  State,  or  with  the  charter,  which 
contains  a  general  grant  of  power  to  pass  all 
such  by-laws  as  may  be  necessary  to  the  well- 
being  and  good  order  of  the  city.  Cooley, 
CoDSt.  Llm.  194;  Dill.  Mun.  Corp.  2d  ed.  §  250. 

The  construction  we  have  here  given  in  re- 
lation to  the  commencement  and  duration  of 
the  terms  of  these  offices  has  been  received  and 
acted  on  by  all  parties  interested,  from  the 
adoption  of  this  statute  to  the  time  when  this 
controversy  arose.  Such  also  appears  to  have 
been  the  understanding  of  the  petitioner  as 
well  as  those  who  made  and  confirmed  the  ap- 
pointment, as  is  shown,  not  only  by  the  records 
of  the  board  of  mayor  and  aldermen,  wherein 
his  nomination  and.  confirmation  are  stated  to 
be  "for  two  years  from  April  1, 1884,  to  April 
1,  1886."  but  also  from  the  language  of  the  pe- 
titioner in  his  official  bond  in  which  he  states 
that  he  "has  been  appointed  and  elected  city 
marshal  of  the  city  of  Lew  is  ton  for  the  term 
of  two  years  beginning  on  the  1st  day  of  April, 
1884,  and  ending  April  1,  1886." 

While  such  understanding  or  custom  can 
have  no  room  for  operation,  where  the  lan- 
guage of  the  enactment  is  plain  and  the  legis- 
lative intent  is  clear  upon  the  face  of  it;  yet  it 
may  not  be  without  its  importance  in  aid  of  a 
proper  construction  of  a  charter  or  statute,  if 
the  language  be  uncertain  or  doubtful. 

"In  construing  statutes  applicable  to  public 
corporations,"  remarks  Redfield,<A,  in  Sherwin 
v.  Bugbee,  16  Vt  444,  "courts  will  attach  no 
slight  weight  to  the  uniform  practice  under 
them,  if  this  practice  has  continued  for  a  con- 
siderable period  of  time."  It  was  upon  this 
principle  that  the  court  in  State  v.  Severance, 
49  Mo.  401,  held  "that  the  contemporaneous 
construction  of  a  city  ordinance  adopted  by  all 
parties  interested  in  its  enforcement,  although 
not  controlling,  is,  in  doubtful  cases,  entitled 
to  great  weight."  Slate  v.  Cook,  20  Ohio  St. 
259. 

In  the  examination  of  the  question  before  us 
we  have  looked  directly  to  the  legal  merits  of 
the  case.   But  there  is  another  ground  which 

ME. 


is  decisive  against  the  petitioner  and  brings  us 
to  the  same  conclusion. 

The  office  to  which  the  petitioner  seeks  to  be 
restored  is  actually  filled  by  another,  claiming 
under  a  legal  appointment,  admitted  and  sworn 
and  exercising  the  functions  of  the  office  under 
color  of  right.  In  such  case  the  appropriate 
remedy  of  the  petitioner  in  the  first  instance,  if 
entitled  to  any,  is  by  quo  warranto  and  not  by 
mandamus  alone.  In  this  case  the  petitioner 
is  virtually  attempting  to  oust  an  actual  incum- 
bent, and  to  place  himself  in  an  office  the  title 
to  which  is  in  controversy,  and  which  cannot 
be  tried  in  a  proceeding  of  this  kind.  The 
general  and  well-nigh  universal  rule  is  that 
mandamus  is  not  an  appropriate  remedy  to  try 
the  title  to  an  office  as  against  one  actually  in 
possession  under  color  of  law.  The  decided 
weight  of  authority,  both  in  English  and 
American  courts,  is  in  support  of  this  doctrine. 

In  Dane's  Abridgment  the  rule  is  thus 
stated:  "But  if  the  oftlce  be  already  full  by 
the  possession  of  an  officer  de  facto,  no  writ 
will  be  granted  to  proceed  to.  a  new  election 
until  the  person  in  possession  has  been  ousted 
on  proceedings  in  quo  warranto." 

Judge  Dillon  in  his  work  on  Municipal  Cor- 
porations, after  stating  the  English  rule  as 
above  given,  and  that  the  same  is  generally 
recognized  to  be  the  law  in  this  country,  says: 
"We  have  before  seen  that  it  is  the  doctrine  of 
the  English  law,  quite  generally  adopted  in 
this  country,  that,  where  a  person  is  in  the  ac- 
tual possession  of  an  office  under  an  election 
or  a  commission,  and  is  thus  exercising  its 
duties  under  color  of  right,  that  the  validity  of 
his  election  or  commission  cannot,  in  general, 
be  tried  or  tested  on  a  mandamus  to  admit  an- 
other, but  only  by  an  information  in  the  nature 
of  a  quo  warranto. "  %%  074,  678—680, 71 6.  The 
same  doctrine  is  more  emphatically  laid  down 
in  High  on  Extraordinary  Legal  Remedies,  §  49; 
and  he  asserts  that  the  rule  is  established 
by  an  overwhelming  current  of  authority  that 
mandamus  will  not  Tie  to  compel  the  admission 
of  another  claimant,  or  to  determine  the  dis- 
puted question  of  title  to  an  office,  where  it  is 
already  filled  by  an  actual  incumbent  who  is 
exercising  the  functions  of  the  office  de  facto 
and  under  color  of  right.  In  such  cases  the 
party  complaining,  and  desirous  of  an  adjudi- 
cation upon  his  alleged  title  and  right  of  pos- 
session, must  assert  his  rights  by  the  only 
proper,  efficacious,  and  speedy  remedy,— and 
that  is  an  information  in  the  nature  of  a  quo 
warranto. 

A  careful  examination  of  the  decisions,  both 
of  the  English  and  American  courts,  will  not 
fail  to  convince  the  most  doubtful  mind  that 
the  general  current  of  authority  runs  in  the 
same  direction,  and  that  the  exceptions  to  the 
rule  are  rare,  and  not  well  founded.  A  few  of 
the  very  many  authorities  bearing  directly 
upon  this  rule  are  given,— enough,  when  ex- 
amined, to  authenticate  the  assertion  that  the 
rule  is  too  well  settled  to  be  denied.  King  v. 
Mayor  of  Winchester,  7  A.  &  E.  215;  84  E.  C. 
L.  81 ;  Queen  v.  Councillors  of  Borough  of  Der- 
by, 7  A.  &  E.  419;  84  E.  C.  L.  185;  King  v. 
Mayor  of  Oxford,  6  A.  &  E.  849;  88  E.  C.  L.  89; 
Frost  v.  Mayor  of  Chester,  5  E.  &  B.  588;  85  E. 
C.  L.  586;  Coleridge,  J.:  "A  mandamus  goes 
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only  on  the  supposition  that  there  is  no  one  in 
office,  for  the  purpose  of  restoring  a  party  to 
office  or  to  cause  an  election  to  be  held, — King 
v.  Mayor  of  Colchester,  3T.  R  259;  Queen  v. 
Phippen,  7  A.  &  E.  966;  84  E.  C.  L.  268;  Peo- 
ple v.  New  York,  8  Johns.  79.  In  this  case  the 
court  holds:  "When  the  office  is  already  filled 
by  a  person  who  has  been  admitted  and  sworn 
and  is  in  by  color  of  right,  a  mandamus  is 
never  issued  to  admit  another  person;"  and  it 
is  there  laid  down  that  the  proper  remedy,  in 
the  first  instance,  is  by  information  in  the  na- 
ture of  a  quo  warranto  by  which  the  rights  of 
the  parties  may  be  tried.  People  v.  Stevens,  5 
Hill  (N.  Y.),  629;  People  v.  Lane,  55  N.  Y.  219; 
Be  Gardner,  68  N.  Y.  467;  Duane  v.  McDon- 
ald, 41  Conn.  517;  Food  v.  Fitzgerald,  8  Oreg. 
668;  Underwood  v.  Wylie,  5  Ark.  248;  Bonner 
v.  State,  7  Ga.  478;  People  v.  Detroit,  18  Mich. 
888;  Brown  v.  Turner,  70  N.  C.  98;  Denver  v. 
Hobart,  10  Nev.  28;  Meredith  v.  Sacramento 
County,  50  Cal.  438. 

' '  Mandamus  will  not  be  issued  to  admit  a 
person  to  an  office  while  another  is  in  under 
color  of  right."  State  v.  Thompson,  86  Me.  70; 
"Mandamus  will  not  lie  to  turn  out  one  officer, 
and  to  admit  another  in  his  place."  People  v. 
Malteson,  17  111.  167;  People  v.  Head,  25  111. 
825;  Hill  v.  Goodwin,  56  N.  H.  456;  Ex  parte 
Harris,  14  Am.  L.  Reg.  N.  8.  646;  McGee  v. 
State,  1  West.  Rep.  467;  Ellison  v.  Baleigh,  89 
N.  C.  125. 

"  By  quo  warranto  the  intruder  is  ejected; 
by  mandamus  the  legal  officer  is  put  in  his 
place."  Prince  v.  S/riUin,  71  Me.  866. 

That  there  have  been  exceptions  to  the  rule 
is  true.  But  upon  what  principle  the  exceptions 
have  been  founded,  where  there  has  been  an 
actual  incumbent  exercising  the  functions  of 
the  office  and  being  in  under  color  of  right, 
the  decisions  themselves  fail  to  afford  any  sat- 
isfactory answer.  In  Maryland  and  Virginia 
the  courts  have  held  that  in  such  cases  manda- 
mus would  lie.  Thus  in  Dew  v.  Judges,  8  Hen. 
&  Munf.  1,  it  was  held  that  mandamus  was  the 
best  remedy.  So  in  Harwood  v.  Marshall,  9 
Md.  88,  the  Court  of  Appeals  of  Maryland 
came  to  the  conclusion  that  resort  to  quo  war- 
ranto as  preliminary  to  mandamus  was  not  ne- 
cessary on  the  grounds  of  delay  growing  out  of 
the  use  of  the  process,  citing  in  support  of  its 
decision  the  case  of  Strong,  Petitioner,  20 
Pick.  484,  a  case  more  generally  referred  to  as 
an  exception  to  the  rule  than  any  other  author- 
ity. But  an  examination  of  that  case  shows 
the  fact  that  it  was  mandamus  to  the  board  of 
examiners  to  issue  a  certificate  of  apparent 
election  to  the  petitioner,  although,  as  the  court 
there  says,  he  might  then  be  obliged  to  resort 
to  quo  warranto  to  test  the  title  to  the  office. 
A  distinction  is  there  made  between  the  cases 
where  application  had  been  made  to  be  ad- 
mitted to  an  office  by  proceedings  on  manda- 
mus, and  the  case  there  decided,  where  the 
petitioner  only  sought  for  a  certificate  of  his 
election,  like  the  case  of  Marbury  v.  Madison, 
1  Cranch,  168,  169  [18  U.  S.  bk.  8,  L.  ed.  701. 
and  King  v.  Mayor  of  Oxford,  6  A.  &  E.  849 ;  88 
E.  C.  L.  89,  where  it  was  said  that  the  certifi- 
cate was  only  one  step  towards  the  completion 
of  the  title.  The  court  also  in  Strong's  Case 
admitted  that  the  two  processes  might  be  ne- 
cessary to  enable  the  petitioner  to  get  possession 
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of  the  office,— the  one  to  establish  the  legality 
of  his  election,  the  other  to  set  aside  that  of  the 
incumbent,— and  that,  although  they  were  in- 
dependent of  each  other,  they  might  have  been 
applied  for  at  the  same  time  and  proceeded 
pari  passu.  The  court  arguendo  claimed  that 
there  are  authorities  in  support  of  the  doctrine 
that  mandamus  is  the  appropriate  remedy 
where  there  is  an  actual  incumbent  acting  dt 
facto;  but  the  decision  of  the  court  is  not  baaed 
upon  that  ground,  and  is  not  authority  to  the 
extent  claimed  in  ConUn  v.  Aldrich,  98  Mass. 
558,  where  it  is  referred  to.  The  general  tenor 
of  the  decisions  from  Massachusetts  recognize? 
and  adopts  the  rule  rather  than  the  exception 
to  it.  Attorney-General  v.  Simonds,  111  Mass. 
256. 

It  is  a  fundamental  principle  that  ma ndamu 
can  be  used  only  to  compel  the  respondent 
to  perform  some  duty  which  he  owes  to  the 
petitioner,  and  can  be  maintained  only  on  the 
ground  that  the  petitioner  has  a  present,  clear, 
legal  right  to  the  thing  claimed,  and  that  there 
is  a  corresponding  duty  on  the  part  of  the  res- 
pondent to  render  it  to  him.  If,  therefore,  as 
in  the  case  at  bar,  the  two  persons  are  claim- 
ing the  title  to  office  adversely  to  each  other, 
the  respondent  being  in  possession  and  exer- 
cising the  duties  pertaining  to  that  office,  <b 
facto,  under  color  of  right,  mandamus  will  not 
lie  to  compel  the  admission  of  the  petitioner, 
or  to  determine  the  disputed  question  of  title. 

It  is  the  opinion  of  the  court  upon  the  best 
reflection  we  have  been  able  to  give  to  the 
questions  presented  in  this  case,  that  upon 
neither  branch  is  the  petitioner  entitled  to  pre- 
vail. 

Writ  denied,  with  only  one  biU  of  costs  for 
respondents. 

Peters,  Ch.  J.,  Walton,  Dsvnforth,  and 
Lib  bey,  J  J.,  concurred. 

Haskell,  J. :  I  dissent  from  the  reasoning 
of  the  opinion.  The  Act  of  March  16, 1880, 
provides  that  the  city  marshal  of  Lewiston 
shall  be  appointed  by  the  mayor,  by  and  with 
the  advice  and  consent  of  the  aldermen,  and 
"  shall  hold  his  office  for  the  term  of  two 
years,"  and  that  "  all  Acts  and  parts  of  Acts 
inconsistent  with  this  Act  are  hereby  repealed" 

The  language  of  this  Act  touching  the  ten- 
ure of  the  marshal  is  substantially  the  same  is 
that  in  the  Constitution,  declaring  the  tenure 
•of  various  State  officers.  Section  4  provides 
that  "all  judicial  officers  shall  hold  their  re- 
spective offices  for  the  term  of  seven  yean 
from  the  time  of  their  respective  appoint- 
ments." Section  5,  "  Justices  of  the  peace  and 
notaries  public  shall  hold  their  offices  daring 
seven  years,  if  they  so  long  behave  themselves 
well."  Section  7,  "  Judges  and  registers  of 
probate  shall  hold  their  offices  for  four  yean 
commencing  on  the  first  day  of  January  next 
after  their  election."  Section  8,  "  Judges  of 
police  and  municipal  courts  shall  hold  their 
offices  for  the  term  of  four  years." 

In  case  of  vacancy  in  any  of  these  offices,  ft 
has  been  the  custom  for  the  new  officer  to  hold 
for  a  full  term.  This  court  declared  that  a 
person  elected  to  the  office  of  register  of  pr*- 
bate  made  vacant  during  the  term  should  holt 
for  the  full  term  of  four  years.  Opinion 
Justices,  61  Me.  602. 
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The  Act  of  1880  is  "clear  and  unambiguous," 
and  provides  that  "the  marshal  shall  hold  his 
office  for  the  term  of  two  years."  No  good 
reason  exists  for  departing  from  the  plain 
meaning  of  the  statute,  especially  when  it  ex- 
pressly repeals  all  Acts  inconsistent  with  its 
provisions,  and  inasmuch  as  its  title  purports 
"to  promote  the  efficiency  of  the  police  force," 
which  is  not  likely  to  flow  from  short  terms 
and  frequent  changes.  The  marshal  neither 
appoints  his  deputies  nor  any  part  of  the  police 
force,  and,  when  appointed,  should  hold  the 
full  term  of  two  years. 

I  concur  in  the  result  upon  the  ground  that 
mandamus  does  not  lie  to  eject  an  officer  de 
facto,  performing  his  duties  under  color  of 
right. 


Ellen  D.  JONES 
v. 

Elijah  SMITH. 

1.  Trespass  cannot  be  maintained 
against  a  mortgagee  in  possession 
for  acts  done  after  the  mortgagor 
had  paid  the  sum  found  due  on  a  bill 
to  redeem,  and  before  the  mortgagee 
had  executed  the  release  required  by 
the  decree  of  the  court,  and  surren- 
dered the  premises,  when  the  release 
was  executed  and  the  premises  surren- 
dered at  the  time  and  in  the  manner 
prescribed  by  the  decree  of  court. 

2.  To  sustain  an  action  of  trespass  to 
personal  property,  the  plaintiff  must 
prove  title  or  possession  or  the  right 
to  immediate  possession. 

(Penobscot — -Decided  June  10,  1887.) 

ON  report  of  an  action  of  trespass.  Judg- 
ment for  defendant. 
The  case  and  material  facts  are  fully  stated 
in  the  opinion. 

Mr.  Jasper  Hutching*,  for  plaintiff : 
Upon  the  payment  into  court  of  the  amount 
decreed  to  be  due  upon  the  Bowler  mortgages, 
the  legal  title  revested  at  once  in  plaintiff. 
Rev.  Stat.  chap.  90,  §  80. 
The  statute  enacted  in  1870  was  intended  to 
do  away  wholly  with  the  distinction  that  had 
existed  before  that  time  (according  to  Stewart 
▼.  Crosby,  60  Me.  180,  decided  by  a  divided 
court),  between  payment  of  a  mortgage  debt 
before,  and .  payment  after,  a  breach  of  the 
condition  of  the  mortgage,  in  its  effect  upon 
the  legal  title. 

Says  Jones  on  Mortgages,  S  690:  "The 
mortgagee  has  no  right  of  action  after  pay- 
ment. If  the  mortgagee  purchase  the  mort- 
gaged premises  at  the  foreclosure  sale  for  the 
full  amount  then  due  on  the  mortgage,  he  has 
no  claim  to  logs  previously  cut  upon  the  prem- 
ises. When  he  has  been  paid  his  debt,  his 
right  of  action  is  gone,  although  the  trespass 
upon  the  property  was  committed  before  the 
payment." 

The  cases  of  Davis  v.  Nash,  82  Me.  411,  and 
Seavey  v.  Preble,  64  Me.  121,  are  authorities  in 
support  of  trespass  guare  clautujn  without  ac- 
tual possession  by  plaintiffs. 

Furthermore,  as  soon  as  the  vegetables,  sp- 
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pies,  etc.,  were  severed  from  the  soil  and 
buildings,  they  at  once  became  personal  prop- 
erty,— the  personal  property  of  the  plaintiff, — 
ana  upon  familiar  principles  of  law,  she  is  en- 
titled to  recover  for  them,  under  her  counts  of 
trespass  de  bonis,  without  having  had  posses- 
sion. 

Freeman  v.  Ran/ant,  21  Me.  446;  Staples  v. 
Smith,  48  Me.  470. 

Between  mortgagor  and  mortgagee  and  their 
tenants  there  Is  no  right  to  emblements. 

Washb.  Real  Prop.  Emblements;  Jones, 
Mort.  §§  697,  780. 

Messrs.  Davis  tc  Bailey,  for  defendant: 

The  relation  of  landlord  and  tenant  did  not 
exist  between  young  Smith  and  plaintiff;  and 
defendant  had  a  right  through  his  son,  under 
the  mortgage,  to  the  manure. 

Chase  v.  Wtngate,  68  Me.  204. 

By  Rev.  8tat.  chap.  90,  §  81,  the  mortgagor 
or  person  claiming  under  him  may,  after  con- 
dition broken,  and  before  foreclosure  per- 
fected, maintain  a  writ  of  entry  against  the 
mortgagee  or  person  claiming  under  him  in 
possession. 

"Payment  of  the  debt  after  condition  broken 
does  not  devest  the  mortgagee  of  his  legal  title, 
but  the  mortgagor  must  resort  to  equity  for 
release  or  reconveyance." 

Stewart  v.  Crosby,  50  Me.  188. 

As  to  emblements,  the  mortgage  covers 
them;  and  the  mortgagee,  being  in  possession, 
has  a  right  to  them;  and  Jones  on  Mortgages, 
697,  780,  cited  by  plaintiff,  sustains  this 
view  rather  than  otherwise. 

See  Oilman  v.  Wills,  66  Me.  278. 

The  mortgagee  has  a  right  to  immediate 
possession  if  there  is  no  contract  to  the  con- 
trary, even  before  condition  broken:  and  may 
enter  and  harvest  the  crops  growing  on  the 
land;  and  an  action  of  trespass  cannot  be 
maintained  against  him  by  the  mortgagor. 

Oilman  v.  Wills,  supra.  See  also  Furrar  v. 
Smith,  64  Me.  74,  as  bearing  on  this  point. 

In  Burgee  v.  Souther,  1  New  Eng.  Rep.  819, 
the  court  says:  "The  decree  consists  of  two 
parts.  The  first  part  orders  the  defendant  to 
pay.  *  *  *  The  second  orders,  in  default  of 
such  payment,  that  the  mortgaged  premises  be 
sold.  *  *  *  The  secend  order  does  not  come 
into  operation  if  the  first  part  is  performed. 

Foster,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  the  owner  of  the  premises 
in  question,  and  mortgaged  the  same  to  Lo- 
renzo A.  Bowler.  The  interest  of  the  mort- 
gagee passed  by  sundry  conveyances  to  San- 
ford  C.  Smith,  son  of  this  defendant,  and  un- 
der whose  authority  the  defendant  claims  to 
have  been  acting. 

The  plaintiff  had  yielded  possession  to  the 
mortgagee  in  1881,  and  afterwards  brought  a 
bill  in  equity  (Jones  v.  Bowler,  74  Me.  810)  and 
obtained  a  decree  authorizing  her  to  redeem 
upon  payment  of  the  amount  found  to  be  due 
within  three  months  from  the  16th  day  of 
June,  1884.  Thereupon  the  premises  were  to 
be  surrendered,  and  a  deed  was  to  be  executed 
and  delivered  to  the  plaintiff,  within  five  days 
from  the  time  of  such  payment,  "conforming  to 
this  decree,  and  therein  reciting  the  decree, 
and  in  proper  terms  discharging  said  mort- 
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gages,  and  releasing  and  freeing  said  mort- 
gaged premises  from  any  and  all  incumbrances 
created  or  made  by  said  mortgages,"  etc. 

Within  the  three  months  named  in  the  de- 
cree, viz.,  September  6,  the  money  was  paid  in 
accordance  therewith;  and  whatever  acts  were 
done  by  this  defendant,  of  which  the  plaintiff 
complains,  were  done  between  that  date  and 
September  10,  the  time  when  the  plaintiff 
received  the  deed  of  release  mentioned  in  the 
decree,  and  possession  of  the  premises. 

During  that  time  the  premises  remained  in 
the  possession  of  the  assignee  or  those  acting 
under  his  authority. 

The  defendant,  therefore,  can  be  holden  for 
no  acts  which,  if  done  by  the  mortgagee  in 
possession,  or  his  assignee,  they  would  not 
have  been  legally  answerable  for  in  an  action 
like  the  one  before  us. 

There  is  no  evidence  connecting  the  defend- 
ant with  several  of  the  acts  alleged  to  have 
been  committed  by  him,  and  no  further  men- 
tion need  be  made  of  them.  The  remaining 
acts  are  such  as  indicate  that  the  plaintiff  is 
looking  more  to  the  gratification  of  her  will 
than  for  any  pecuniary  gain  in  the  prosecution 
of  this  suit,  and  relate  to  the  gathering  of  a  few 
beets,  cabbages,  tomatoes,  and  cucumbers 
planted  by  the  assignee.that  season,  to  the 
gathering  of  about  a  dozen  bushels  of  apples 
from  the  orchard,  and  to  hauling  a  small  load 
of  manure  from  the  premises. 

The  plaintiff,  by  her  learned  council,  admits 
the  settled  doctrine  of  the  common  law,  that 
payment  of  the  mortgage  debt  after  condition 
broken  would  not  devest  the  mortgagee  of  his 
legal  title;  and  that  the  legal 'estate  would  re- 
main in  the  mortgagee  until  it  was  released. 
Stewart  v.  Orotby,  50  Me.  180.  But  she  claims 
that,  since  the  provisions  of  Rev.  Stat.  chap. 
90,  §  81,  such  payment  operates  as  an  extin- 
guishment of  the  mortgage,  and  at  once  revests 
the  legal  title  in  the  mortgagor,  who  may  forth- 
with treat  the  mortgagee  in  possession,  or  any- 
one claiming  under  him,  as  wrongfully  in  pos- 
session and  liable,  not  only  in  an  action  of 
ejectment,  but  also  in  trespass. 

However  this  may  be  in  a  case  where  the 
principle  can  be  properly  applied,  it  must  cer- 
tainly be  received  with  some  modification  in 
the  case  now  before  us.  In  this  case  there  was 
a  decree  from  the  court  of  equity,  to  which  the 
plaintiff  had  seen  fit  to  resort  by  praying  for  an 
account  of  the  rents  and  profits,  and  for  re- 
demption. By  that  decree,  introduced  in  evi- 
dence, the  rights  of  both  parties  in  this  action 
are,  to  a  certain  extent,  to  be  determined.  It 
affects  parties  and  privies.  True,  by  that  de- 
cree, the  plaintiff,  upon  payment  of  the  amount 
due  upon  the  mortgage  debt,  was  to  have  pos- 
session of  the  premises.  But  that  decree  also 
provided  that  the  mortgagee  in  possession,  or 
the  party  claiming  under  him,  was  to  have  five 
days  from  the  time  of  such  payment  in  which 
to  execute  and  deliver  a  suitable  deed  conform- 
ing to  that  decree,  therein  reciting  the  same, 
and  in  proper  terms  discharging  said  mortga- 
ges, and  releasing  and  freeing  the  mortgaged 
premises  from  any  and  all  incumbrances  cre- 
ated or  made  by  them.  Within  the  time  named 
the  deed  was  executed  and  delivered.  We 
cannot  say  that  the  party  who  was  lawfully  in 
possession  of  the  premises  had  no  rights  there 


during  the  time  specified  in  which  a  deed  was 
to  be  executed.  We  think  his  possession  wu 
such  as  it  was  contemplated  might  lawfully 
continue  until  the  delivery  of  the  deed  within 
the  time  named.  Otherwise  we  should  be  do- 
ing violence  to  the  language  of  the  decree 
upon  which  the  plaintiff's  rights  in  this  action, 
to  a  great  extent,  are  based.  By  that  the  plain- 
tiff was  authorized,  within  such  time  as  the 
court  in  its  discretion  saw  fit  to  grant,  to  make 
tender  or  payment  of  the  mortgage  debt.  The 
court,  as  ft  undoubtedly  had  the  right  to  do, 
gave  the  other  party  a  reasonable  time  in  which 
to  execute  a  release  of  such  incumbrances  is 
may  have  existed  upon  the  property  and  been 
discharged  by  such  payment  It  would  not 
be  reasonable  to  suppose  that  one  should  be 
entitled  to  the  whole  time  thus  allowed  by  the 
court  for  the  performance  of  that  which  it  wu 
optional  with  her  whether  she  would  perform 
or  not,  and  that  the  other  should  have  none. 

When  the  acts  complained  of  were  done, 
the  mortgagee  had  not  executed  the  release. 
Possession  had  not  been  surrendered  to  or 
taken  by  the  plaintiff.  That  possession,  to  the 
time  the  deed  was  executed  and  delivered  In 
accordance  with  the  decree,  must  be  held  to  be 
a  legal  possession.  Taylor  v.  Tovntend,  8 
Mass.  415.  The  case  to  which  we  have  referred 
was  where  an  action  of  trespass  was  brought 
by  the  mortgagor  against  the  assignee  of  the 
mortgagee  in  possession;  and  the  trespass  com- 
plained of  was  the  taking  down  and  removal 
of  a  barn  and  shed  erected  by  him.  The  plain- 
tiff there  had,  by  a  bill  in  equity,  previously  ob- 
tained a  decree  for  possession, — the  mortgage 
having  been  redeemed, — and  for  a  deed  of  re- 
lease of  the  mortgaged  premises.  Taylor  v. 
Weld,  5  Mass.  124.  "Now.  in  the  case  at  bar." 
says  Parker,  J.,  "Townsend  was  not  only  in 
possession,  but  was  lawfully  so,  and  that  under 
the  plaintiff  himself,  until  the  judgment  of  the 
court  against  him.  And  when  the  act  com- 
plained of  was  done,  he  had  not  been  removed, 
nor  had  he  released,  or  otherwise  surrendered, 
his  possession.  It  is  impossible,  therefore,  to 
consider  him  a  trespasser;  and  if  the  act  done 
by  him  was  wrongful,  the  proper  remedy  is  by 
action  in  the  nature  of  waste,  considering  him 
a  tenant  at  will  after  the  rendition  of  the  judg- 
ment, for  an  injury  done  to  the  reversion." 

While  thus  in  the  lawful  possession,  the 
mortgagee  or  his  assignee/  is  not  liable  in  tres- 
pass for  the  occupancy  of  the  premises.  He 
is  entitled  by  his  possession  to  the  rents  and 
profits,  and  is  accountable  for  them  to  the 
mortgagor  if  the  premises  are  redeemed. 

As  between  mortgagor  and  mortgagee,  the 
mortgage  vests  the  Legal  title  and  seisin  of  the 
estate  in  the  mortgagee  immediately  upon  the 
delivery  of  the  mortgage;  and  the  mortgagee 
is  regarded  as  having  all  the  rights  of  a  gran- 
tee in  fee,  subject  to  defeasance,  OOmanr. 
WUU,  66  Me.  275. 

Consequently,  it  has  been  held  that  an  actka 
of  trespass  quart  claueum  will  not  lie  in  fa*w 
of  the  mortgagor  against  the  mortgages  or  Ms 
assignee,  for  entering  peaceably  upon  the 
mortgaged  premises  and  digging  up  and  easy* 
ing  away  and  converting  to  his  own 
tions  of  the  soil  (Furbtuh  v.  Qoodui*,*& »■ 
821);  nor  for  removing  fixtures  betoottat  la- 
the real  estate  (GhdUe  v.  SUarnt,  23  N.  - 
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The  defendant's  acts  upon  the  premises,  as 
the  evidence  shows,  were  by  authority  of  the 
son,  who  was  the  assignee  of  the  mortgages, 
and  who  carried  on  the  place  that  season. 
With  the  exception  of  the  removal  of  the  ma- 
nure which  belonged  to  the  farm  (Chase  v.  Win- 
gate,  68  Me.  304;  Vehue  v.  Mother,  76  Me.  470). 
the  evidence  is  not  sufficient  to  warrant  the 
court  in  saying  that  anything  was  done  by  him 
which  could  be  considered  as  an  injury  to  the 
freehold. 

It  is  plain  that  this  action  cannot  be  main- 
tained upon  the  count  in  the  plaintiffs  writ  for 
the  breaking  and  entering.  The  right  of  en- 
try and  possession  at  the  time  was  in  the  son, 
and  in  law  the  defendant  stands  in  his  place  in 
reference  to  any  acts  done  by  him. 

Nor  can  the  plaintiff  prevail  upon  the  other 
counts,  of  de  bonis  atportatis.  At  the  time  of 
the  alleged  taking  the  title  and  possession  were 
rightfully  in  the  defendant  or  those  under  whom 
he  claims.  There  was  neither  title,  nor  posses- 
sion, nor  the  right  to  immediate  possession,  in 
the  plaintiff.  Carlisle  v.  Weston,  1  Met.  36; 
Oodman  v.  Freeman,  8  Cush.  810;  Staples  v. 
Smith.  48  Me.  470;  Butman  v.  Wright,  16  N.  H. 
330;  Luntv.  Brown,  18  Me.  386. 

"  The  gist  of  trespass  to  personal  property  is 
the  injury  done  to  the  plaintiff's  possession. 
The  substance  of  the  declaration  is  that  the 
defendant  has  forcibly  and  wrongfully  injured 
property  in  the  possession  of  the  plaintiff.  To 
maintain  the  action,  it  is  absolutely  essential 
that  the  plaintiff  should  have  had.  at  the  time 
of  the  alleged  injury,  either  actual  or  con- 
structive possession  of  the  property  injured. 
Wilson  v.  Martin,  40  N.  H.  91 ;  Lunt  v.  Brown, 
supra;  Muggridge  v.  Eveleth,  9  Met.  385;  Wade 
v.  Mason,  13  Gray,  885. 

And  an  action  of  trespass  cannot  be  support- 
ed, against  one  coming  to  the  possession  of 
goods  lawfully,  for  a  subsequent  unlawful 
conversion  of  them. 

Bradley  v.  Davis,  14  Me.  44;  Butman  v. 
Wright,  supra. 

Judgment  for  defendant. 

Peters,  Ch.  J. ,  Danforth,  Virgin,  Em- 
ery, and  Haskell,  J  J.,  concurred. 


Ellen  D.  JONES 
v. 

Eli  jah  SMITH  et  al. 

1.  It  is  a  breach  of  the  condition  of  a  re- 
plevin bond  to  fail  to  enter  the  re- 

S levin  writ  in  court  after  it  has  been 
uly  served. 

2.  The  defendant  in  an  action  on  a  re- 
plevin bond  may  show,  in  mitigation 
of  damages,  title  in  himself  to  the 
property  replevied,  when  there  was  no 
judgment  in  the  replevin  suit  determin- 
ing the  title  to  the  property. 

(Penobscot  Decided  June  10. 1887.) 

ON  report   Judgment  for  plaintiff  for  nom- 
inal damages. 
Debt  on  a  replevin  bond. 
The  material  facts  are  stated  in  the  opinion. 
Mr.  Jasper  Hutching*,  for  plaintiff: 

HE. 


Plaintiff  is  entitled  to  maintain  her  action, 
and  to  recover  nominal  damages  at  least. 

Smith  v.  Whiting,  97  Mass.  816;  8.  C.  100 
Mass.  133. 

The  case  at  bar  is  unlike  Pettygrove  v.  Hoyt, 
11  Me.  68. 

Messrs.  Davis  &  Bailey,  for  defendants: 
The  plaintiff  has  sustained  no  damage  by  the 
nonentry  of  the  replevin  writ.   In  fact,  if  we 
are  correct  in  our  view  of  the  case,  she  is  the 
gainer  thereby,  and  cannot  maintain  the  action. 

See  Pettygrove  v.  Hoyt,  11  Me.  66;  SmaUwood 
v.  Norton,  30  Me.  88.  Also  see  Oilman  v.  Wills, 
66  Me.  378. 

Foster,  J.,  delivered  the  opinion  of  the 
court: 

Debt  on  a  replevin  bond.  The  principal  par- 
ties are  the  same  as  in  the  preceding  action, 
Jones  v.  Smith,  ante,  p.  689. 

The  replevin  suit  in  which  the  bond  was 
given  was  for  ten  tons  of  hay  in  the  barn  upon 
the  premises  named  in  that  action,  a  part  of 
which  was  grown  and  cut  on  the  premises  in 
1884;  and  for  one  ton  of  unthreshed  pease  also 
grown  thereon  the  same  season,  harvested  and 
lying  in  heaps  in  the  field  at  the  time  the  re- 
plevin suit  was  commenced. 

This  defendant  had  cut  the  hay  and  harvested 
the  pease  under  an  arrangement  with  the  as- 
signee of  the  mortgagee  in  possession,  and  was 
the  undoubted  owner  of  the  property  replevied. 
To  obtain  possession  of  the  same  after  this 
plaintiff  had  redeemed  the  estate  mortgaged, 
and  come  into  possession  thereof  under  a  de- 
cree for  redemption,  this  defendant  brought 
his  writ  of  replevin,  returnable  at  the  October 
Term  of  Court,  1884,  for  Penobscot  County. 

The  writ  was  duly  served  upon  this  plain- 
tiff, as  appears  by  the  officer's  return  thereon; 
but  it  was  never  entered  in  court,  and  no  judg- 
ment has  been  rendered  in  the  replevin  suit. 
This  was  a  breach  of  the  bond,  one  of  the  con- 
ditions of  which  was  that  the  party  should 
prosecute  the  said  replevin  to  final  judgment, 
and  which  has  not  been  done.  Pettygrove  v. 
Hoyt,  11  Me.  69;  Tuck  v.  Moses,  64  Me.  131, 133; 
Smith  v.  Whiting,  87  Mass.  816,  818;  Peruse  v. 
Watrous,  80  Conn.  189;  Perreau  v.  Bevan,  6B. 
&  C.  384;  11  E.  C.  L.  387. 

In  Morgan  v.  Griffith,  7  Mod.  880,  it  was  said 
by  Lee,  Ch.  J.,  that  "in  all  replevin  bonds 
there  are  several  independent  conditions,  one 
to  prosecute,  and  another  to  return  the  goods 
replevied,  and  a  third  to  indemnify  the  sheriff; 
and  a  breach  may  be  assigned  upon  any  of 
these  distinct  parts  of  condition." 

Dias  v.  Freeman,  6  T.  R.  195,  was  an  action 
upon  a  replevin  bond,  the  declaration  alleging 
that  the  plaintiff  in  replevin  did  not  appear  at 
the  county  court  next  after  giving  the  bond, 
according  to  the  condition;  and  did  not  then 
and  there,  or  in  any  manner,  or  at  any  place 
or  time,  prosecute  his  suit  with  effect  against 
the  defendant  in  said  suit  On  special  demur- 
rer the  declaration  was  adjudged  good,  and 
the  plaintiff  had  judgment  thereon;  although 
it  did  not  appear  that  the  suit  in  replevin  was 
legally  determined,  or  what  the  judgment  was, 
if  any,  that  was  given  therein,  or  whether 
there  was  any  judgment  for  return  or  not. 

This  question  came  before  the  court  in  Con- 
necticut in  Allen  v.  Woodford,  86  Conn.  148,  at 
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it  was  there  held  that  a  breach  of  the  bond  may 
occur  in  consequence  of  a  failure  to  return  the 
writ  through  negligence  of  the  officer  or  the 
plaintiff  ;  but  that  the  title  of  the  plaintiff  in 
replevin  may  be  shown  in  such  case  in  mitiga- 
tion of  damages  in  an  action  upon  the  bond. 

And  in  Smith  v.  Whiting,  100  Mass.  122,  the 
precise  question  was  presented;  and  it  was 
there  held  that,  if  the  plaintiff  in  replevin  fails 
to  prosecute  the  replevin  to  final  judgment  in 
conformity  with  the  condition  of  his  bond,  it 
will  constitute  a  breach  thereof,  and  entitle  the 
defendant  in  replevin  to  judgment  for  nominal 
damages  in  an  action  on  the  bond,  even  if  he 
had  no  title  to  the  property  replevied. 

What  damages  is  the  plaintiff  entitled  to  re- 
cover? The  bond  is  given  as  an  indemnity  for 
whatever  loss  or  damage  the  plaintiff  may  have 
suffered.  There  has  been  no  judgment  in  the 
replevin  suit  determining  the  title  to  the  prop-' 
erty,  and  the  question  of  property  has  in  no 
way  been  passed  upon.  The  question  of  dam- 
ages, so  far  as  it  has  not  been  settled  by  any 
judgment,  is  therefore  open  to  the  defendants. 
Tuck  v.  Motes,  58  Me.  476;  Buck  v.  CoUins,  69 
Me.  448. 

There  can  be  no  valid  objection  to  permit- 
ting the  defendant,  in  a  suit  like  the  present, 
to  show  anything  in  mitigation  of  damages, 
when  it  is  not  inconsistent  with  any  judgment 
in  the  replevin  suit.  Thus,  in  an  action  upon 
the  replevin  bond,  it  has  been  held  competent 
for  the  defendants  to  show,  in  mitigation  of 
damages,  that,  since  the  taking  by  the  replevin 
writ,  the  plaintiff's  interest  in  whole  or  in  part 
has  ceased  to  exist,  and  that  the  actual  dam- 
ages sustained  by  the  plaintiff  was  the  simple 
question  involved  (Tuck  v.  Moses,  58  Me.  462); 
so,  in  an  action  on  the  bond  by  one  of  the 
owners  of  the  property  held  in  common,  it  has 
been  held  that  his  interest  may  be  shown  in 
mitigation  of  damages  and  as  limiting  the 
amount  to  be  recovered  (BarUett  v.  Kidder, 
14  Gray,  449);  or  that  the  suit  was  prematurely 
brought,  ana  that  the  action  of  replevin  failed 
solely  upon  that  account  (Davis  v.  Harding, 
8  Allen,  802);  or  that  the  goods  have  been  de- 
livered and  accepted  pending  the  suit,  and  in 
such  case  that  only  nominal  damages  could  be 
recovered,  unless,  perhaps,  the  plaintiff  might 
be  entitled  to  interest  on  the  value  (Conroy 
v.  FUnt,  5  Cal.  827).  In  these  cases  there  had 
been  a  judgment  for  return,  and  yet  the  court 
held  the  evidence  admissible  as  not  being  in- 
consistent with  the  judgment,  or  impeaching 
it,  in  reference  to  the  right  of  property  which 
had  not  been  determined  in  the  progress  of  the 
replevin  suit.  Of  course  if  it  has  been  so  deter- 
mined, it  cannot  be  opened  anew  in  the  suit  on 
the  replevin  bond.  This  is  the  doctrine  of  all 
the  authorities.  Tuck  v.  Moses,  supra;  Buck  v. 
Collins,  69  Me.  447,  448;  Clapham  v.  Oradiree, 
72  Me.  477;  Davis  v.  Harding,  8  Allen,  806. 

Consequently,  in  mitigation  of  the  plaintiff's 
damages,  it  has  been  held  that  in  a  suit  on  the 
replevin  bond  the  defendant  may  show  that  the 
plaintiff  had  no  title  to  the  property,  on  the 
ground  that  the  judgment  in  the  replevin  suit 
was  not  necessarily  conclusive  upon  that  ques- 
tion. Wallace  v.  Clark,  7  Blackf.  298;  Allen 
v.  Woodford,  86  Conn.  148;  Smith  v.  Whiting, 
100  Mass.  122;  Sedg.  Dam.  508;  Field,  Dam. 
§ 888;  McFaddeny.  Jftw(Ind.), 5West.Rep.698. 
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-Sup.  Jdd.  Ct.  of  Maine.  Juse, 

"  Such  is  the  reasonable  doctrine  "  remark 
Danforth,  J.,  in  Tuck  v.  Moses,  supra,  "for  it 
is  simply  a  question  of  actual  damages  to  the 
plaintiff  or  those  he  represented.  It  could  be 
no  damage  to  him  to  withhold  that  which  be 
had  no  right  to  receive,  or,  having  recehed, 
be  would  be  under  legal  obligation  to  return-" 
And  in  Farnham  v.  Moor,  21  Me.  509.  in  a  suit 
on  a  replevin  bond,  "  judgment  is  to  be  ren- 
dered upon  default,"  remarks  Whitman,  Ch  J., 
"for  the  plaintiff,  for  as  much  as  he  b  fa 
equity  and  good  conscience  entitled  to  recover." 
This  is  the  principle  by  which  the  courts  have 
been  governed  in  their  determination  of  cases 
like  the  one  now  before  us.  Miller  v.  Mom, 
56  Me.  128;  Leonard  v.  Whitney,  109  Mass.  265; 
Claggett  v.  Richards,  45  N.  H.  864:  WiOum  t. 
WUham,  57  Me.  449,  and  Clapham  v.  Onbtrte, 
72  Me.  478,  are  all  in  harmony  with  this  equit- 
able position  of  the  courts  which  will  not  be 
found  to  militate  in  the  least  against  the  whole- 
some doctrine  of  estoppel  by  judgment 

This  case  is  before  the  court  on  report.  The 
defendants  by  their  pleadings,  and  by  way  of 
mitigation  of  damages,  assert  title  to  the  prop- 
erty, at  the  time  the  replevin  suit  was  com- 
menced, to  have  been  in  Elijah  Smith,  the  plaint- 
iff in  that  suit— now  one  of  the  defendants  fa 
this.  The  evidence  satisfies  us  that  this  is  true. 
While  it  is  not  a  complete  defense  to  this  ac- 
tion, the  plaintiff,  however,  will  be  entitled  to 
recover  only  nominal  damages,  as  that  is  the 
extent  of  the  damage  disclosed  by  the  evidence. 

Judgment  must  therefore  be  for  the  plaintiff 
for  the  amount  of  the  penalty  named  in  the 
bond  (Davis  v.  Harding,  8  Allen,  802;  Wright 
v.  Quirk,  105  Mass.  48);  but  execution  is  to  is- 
sue for  only  one  dollar,  as  nominal  damages. 

Judgment  accordingly. 

Peters,  Ch.  J.  Danforth,  Virgin,  Bis* 
ery,  and  Haakell,  J  J.,  concurred. 


Sylvester  S.  WORMELL 
e. 

MAINE  CENTRAL  R.  R.  CO. 

1.  Where  an  employee  at  the  time  of  re- 
ceiving an  injury  is  in  the  perform- 
ance of  duties  outside  of  his  regular 
employment,  he  will  nevertheless  be 
held  to  have  assumed  the  risks  incident 
to  those  duties,  and  cannot  recover  if 
the  injury-is  the  result  of  a  want  ofdac 
care  on  his  part. 

2.  A  servant  is  under  the  same  obliga- 
tion to  provide  for  his  own  safety 
from  dangers  of  which  he  has  notice,  or 
might  discover  by  the  use  of  ordinary 
care,  as  a  master  is  to  provide  it  mr 
him. 

3.  The  question  of  due  care  is  ordinarfly 
for  the  jury,  but  it  is  for  the  court  te 
determine  whether  the  proof  is  svdB- 
cient  to  authorize  the  jury  to  find  9m 
care. 

4.  Facts  stated  which  were  held  fcf 
the  court  to  be  insufficient  to  showsta* 

care. 

(Kennebec  Decided  June  *,  MKJ 
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Wormkll  v.  Maine  Central  R.  R.  Co. 


ON  motion  for  a  new  trial  and  exceptions  by 
the  defendant.  Sustained. 
The  facte  are  clearly  stated  in  the  opinion. 
Messrs.  Baker,  Baker,  &  Cornish,  for 
defendant: 

In  Wigmore  v.  Jay,  5  Exch.  854,  cited  with 
approval  in  76  Me.  148,  and  in  Gallagher  v. 
Piper,  16  C.  B.  N.  8.  669,  approved  in  63  Me. 
466,  the  negligence  relied  on  was  that  of  a  gen- 
eral manager  whose  duty  it  was  to  employ  the 
men  aud  supply  the  materials.  But  the  court 
held  that  it  was  the  negligence  of  a  fellow  ser- 
vant only.  So  as  to  a  general  traffic  manager 
of  a  railroad  {Conway  v.  Belfast  AN.  C.  R.  Co. 
9  It.  C.  L.  498);  the  general  manager  of  a  gas 
company  (Alien  v.  New  Oat  Company,  L.  R 
1  Exch.  Div.  261);  so  as  to  a  train-despatcher 
(Robertson  v.  Terre  Haute  &  I.  R.  Co.  78  Ind. 
77;  41  Am.  Rep.  662);  so  as  to  a  train-despatcher 
and  materialman  who  had  authority  to  hire 
and  discharge  men  and  direct  the  movements 
of  trains  (McKune  v.  California  Southern  R.  R. 
66  Cal.  802). 

The  case  of  Hard  v.  Vermont  <t  Canada  R. 
R.  Co.  82  Vt.  478,  cited  and  approved  in  48  Me. 
296,  62  Me.  466,  is  precisely  in  point.  The 
negligence  there  relied  on  was  that  of  the  mas- 
ter mechanic  of  the  road,  but  the  court  held 
him  to  be  only  a  fellow  servant. 

In  Massachusetts  the  doctrine  is  settled  in 
the  same  way,  in  case  of  a  superintendent. 
Zeigler  v.  Day,  128  Mass.  162. 
It  makes  no  difference  that  the  servant 
whose  negligence  causes  the  injury  is  a  sub- 
manager  or  foreman  of  higher  grade  or  greater 
authority  than  the  plaintiff. 

Holden  v.  Fitchburg  R.  R.  Co.  129  Mass.  268. 
See  Floyd  v.  Sugden,  184  Mass.  668. 

The  courts  of  Maine  have  uniformly  applied 
the  same  rule  to  the  facts  of  each  case  as  it  has 
come  before  them. 

Lawler  v.  Androscoggin  R.  R.  Co.  62  Me.  468; 
Blake  v.  Maine  Cent.  R.  R.  Co.  70  Me.  60; 
Doughty  v.  Penobscot  L.  D.  Co.  76  Me.  148; 
Cassidy  v.  Maine  Cent.  R.  R.  Co.  Id.  488. 

All  the  cases  upon  this  point  will  be  found 
collected  in  a  note  to  Fox  v.  Sandford,  67  Am. 
Dec.  591.  592. 
But  if  Philbrick  could  be  regarded  as  a  vice- 

ErincipaJ,  it  could  be  only  for  an  act  within 
is  own  department;  and  any  order  touching 
the  moving  or  shackling  of  cars  within  the 
yard  limits  at  Waterville  was  solely  the  de- 
partment of  the  yardmaster,  and  any  act  of 
Philbrick  as  to  the  yardmaster' s  duties  could  at 
best  have  only  the  same  effect  as  if  done  by  the 
yardmaster  himself,  and  the  yardmaster  is 
plainly  a  fellow  servant. 

In  attempting  to  give  any  order  touching  the 
moving  or  shackling  of  cars,  Philbrick  would 
plainly  be  acting  not  as  master  mechanic,  but 
as  yardmaster  only;  and  his  power  .to  bind  the 
master  would  be  at  most  limited  to  the  power 
of  the  person  whose  duty  he  was  usurping. 
He  was  attempting  an  order  which  had  no  re- 
lation to  his  position  as  master  mechanic,  and 
as  to  this  order  would  be  only  a  fellow  servant. 

Chicago  <&  A.  R.  R.  Co.  v.  May,  108  111.  288; 
Soke  v.  St.  Louie,  etc.  R.  Co.  11  Mo.  App. 
574;  Quinn  v.  New  Jersey  Lighterage  Co.  28  Fed. 
Rep.  868. 

La  PiUeburgh,  C.  <fc  St.  L.  R.  Co.  v.  Adams,  8 
"West.  Rep.  887,  the  court  says:   "It  isimpor- 
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tant  and  essential  that  the  persons  who  gave 
the  orders  should  have  had  authority  to  bind 
the  corporation  by  such  orders." 

In  Miller  v.  Union  P.  R.  Co.  17  Fed.  Rep. 
69,  the  plaintiff  was  injured  by  being  sent  by 
his  superior  upon  a  dangerous  and  unsafe  car, 
and  McCrary,  J.,  charged  the  jury  as  fol- 
lows: "In  order  to  make  out  the  allegation 
that  the  company  was  negligent  in  ordering  the 
plaintiff  into  a  position  of  unusual  danger,  the 
plaintiff  must  show  to  your  satisfaction,  first, 
that  the  foreman  was  invested  by  the  company 
with  power  to  order  the  plaintiff  to  get  upon 
the  push-car  to  be  carried  to  the  station.  He 
was  not  authorized,  even  in  an  emergency,  to 
adopt  a  mode  of  transportation  not  permitted 
or  sanctioned  either  by  the  rules  or  the  customs 
of  the  company." 

See  Mann  v.  Oriental  Print  Works,  11  R.  I. 
52;  Union  P.  R.  R.  Co.  v.  Fort,  17  Wall.  559 
(84  U.  S.  bk.  21.  L.  ed.  741);  Hoar  v.  Maine 
Cent.  R.  Co.  70  Me.  73. 

The  few  acts  testified  to  were  wholly  occa- 
sional and  isolated,  and  never  amounted  to  a 
custom  in  law  or  in  fact;  and  a  verdict  based 
on  them  must  be  set  aside. 

Miller  v.  Union  P.  R.  Co.  17  Fed.  Rep.  70. 

If  the  duty  commanded  is  so  inherently,  • 
necessarily,  and  glaringly  perilous  that  none 
but  a  reckless  man  would  undertake  it  at  all, 
then  the  servant  cannot  recover;  for  the  mere 
act  of  assuming  the  duty  is  of  itself  contribu- 
tory negligence,  though  in  the  mode  of  per- 
forming itne  exercised  all  possible  care. 

Lalor  v.  Chicago,  B.  &  Q.  R.  R.  Co.  52  111. 
481;  4  Am.  Rep.  616;  Chicago  &  N.  W.  R.  Co. 
v.  Bayjm,  87  Mich.  205;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  v.  Adams,  8  West.  Rep.  887;  Jones 
v.  Lake  Shore  &  M.  S.  R.  Co.  49  Mich.  578; 
Smith  v.  Peninsular  Car  Works  (Mich.).  27  N. 
W.  Rep,  662;  Union  P.  R.  R.  Co.  v.  Fort,  17 
Wall.  558  (84  U.  8.  bk.  21.  L.  ed.  789);  Miller 
v.  Union  P.  R.  Co.  12  Fed.  Rep.  600;  S.  C.  17 
Fed.  Rep.  67;  Thompson  v.  Chicago,  M.  &St.  P. 
R.  Co.  14  Fed.  Rep.  564;  Crew  v.  St.  Louis,  K. 
AN.  W.  R.  Co.  20  Fed.  Rep.  98;  English  v. 
Chicago,  M.  &  St.  P.  R.  Co.  24  Fed.  Rep.  906; 
Wallace  v.  DeToung,98 111.688:88  Am.Rep.109. 

The  court  says:  "His  employers  could  not 
require  him  to  perform  such  service  unless  it 
was  within  the  terms  or  scope  of  the  agreement 
when  his  services  were  hired.  They  had  no 
legal  right  to  hire  him  to  perform  one  kind  of 
service  and  require  him  to  do  another  kind." 

See  Cassidy  v.  Maine  Cent.  R.  Co.  76  Me. 
489;  Griffiths  v.  London  &  St.  K.  D.  Co.  L. 
R.  12  Q.  B.  Div.  495;  18  Q.  B.  Div.  259; 
Nason  v.  West,  2  New  Eng.  Rep.  72;  Lcaryr. 
Boston  &  A.  R.  R.  Co.  189  Mass.  580. 

The  master  is  not  bound  to  notify  of  any 
danger  connected  with  the  duty  to  be  assumed 
if  that  danger  would  be  obvious  to  anyone  in 
the  exercise  of  ordinary  care. 

Coolbrothv.  Maine  Cent.  R.  R.  Co.  77  Me.  165. 

"The  servant  not  only  assumes  all  risks  or- 
dinarily incident  to  the  business,  but  also  all 
other  open  and  visible  risks  whether  usually  in- 
cident  to  the  business  or  not." 

"The  servant  is  bound  to  see  for  himself 
such  risks  and  hazards  as  are  patent  to  obser- 
vation." 

Wood,  Mast.  &  Serv.  8  826,  pp.  680,  682; 
Woodley  v.  Metropolitan  R.  R.  Co.  21  Moak,  Eng. 
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Rep.  519,  note;  Gibson  v.  Pacific  R.  R  Co.  46 
Mo.  168;  Beach,  Contrib.  Neg.  §  188;  Whaler  v. 
Wcuon  Mfg.  Co.  185  Mass.  296;  Hathaway  v. 
Michigan  Cent.  B.  B.  Co.  51  Mich.  258;  47  Am. 
Rep.  569. 

In  the  language  of  Mr.  Justice  Cooley  in  Mich- 
igan Cent.  ft.  R.  Oo.v.  Smithson,  45  Mich.  212; 
"The  best  notice  is  that  which  a  man  must 
necessarily  see  and  which  cannot  confuse  or 
mislead  him.  He  needs  no  printed  placard  to 
announce  a  precipice  when  he  stands  before 
it." 

The  employer  must  warn  the  servant  only  of 
concealed  and  not  of  obvious  or  merely  inci- 
dental perils. 

Cummings  v.  Collins,  61  Mo.  528;  Sutherland 
v.  Markland  B.  B.  29  Jur.  475.  See  Leary  v. 
Boston  &  A.  B.  B.  Co.  189  Mass.  580,  where 
all  the  authorities  are  reviewed. 

The  plaintiff's  own  negligence  in  the  manner 
of  shackling  contributed  to  his  injury. 

On  this  branch  of  the  case  the  recent  decision 
of  Hathaway  v.  Michigan  Cent.  B.  B.  Co.  51 
Mich.  258;  47  Am.  Rep.  569,  is  almost  precisely 
parallel. 

See  also  Ooulin  v.  Canada  8.  Bridge  Co.  7 
West.  Rep.  459. 
Messrs.  Walton  Sb  Walton,  for  plaintiff: 
No  written  limits  having  been  assigned  to  the 
master  mechanic,  so  far  as  the  evidence  dis- 
closes, though  there  had  been  to  the  yardmas- 
ter,— not,  however,  produced  at  the  trial, — the 
only  way  to  ascertain  what  was  within  the  ju- 
risdiction of  each,  and  what  work  each  did 
and  was  required  to  do,  was  by  showing  what, 
as  a  matter  of  fact,  they  were  in  the  habit  of 
doing;  and,  for  this  purpose,  the  evidence  re- 
lating to  the  custom  of  sending  men  out  of  the 
shop  to  do  work  elsewhere  was  properly  ad- 
mitted. 

8  Wood,  R.  R.  p.  1488:  Ohio  <fe  M.  B.  Co.  v. 
CoUarn,  78  Ind.  261;  Pennsylvania  Co.  v. 
Stoelke,  104  111.  201. 

Whether  Keen  and  Carr  were  experts,  so 
that  their  testimony  should  have  been  received 
as  such,  was  a  matter  addressed  to  the  discre- 
tion of  the  presiding  judge. 

Jones  v.  Tucker,  41  N.  H.  546;  1  Greenl.  Ev. 
Redf.  ed.  p.  488;  Berry  v.  Reed,  58  Me.  487; 
Boardman  v.  Woodman,  47  N.  H.  120;  Howard 
v.  Providence,  6  R  I.  514;  State  v.  Ward,  89 
Vt.  225. 

Such  evidence  as  the  testimony  of  conductors 
and  brakemen  who,  by  long  experience,  were 
thoroughly  acquainted,  not  only  with  what 
was  required  in  engines,  but  the  proper  mode 
of  braking,  was  of  the  very  best  quality,  and 
only  by  their  testimony  could  the  jury  learn 
what  was  required. 

1  Greenl.  Ev.  Redf.  ed.  p.  485.  and  notes; 
Hammond  v.  Woodman,  41  Me.  177;  MouUon 
v.  McOwen.  108  Mass.  587;  Houston  &  T.  Cent. 
B.  Co.  v.  Cowser,  57  Tex.  298;  A.  <fc  8.  B.  B. 
Co.  y.Dorsey,  68  Ga.  228;  Smith  v.  Qugerty. 
4  Barb.  614;  Buffum  v.  Harris,  5  R.  I.  248, 
BeUefontaine  db  I.  B.  B.  Co.  v.  Bailey,  11  Ohio 
St.  888;  Mott  v.  Hudson  River  B.  B.  Co.  8  Bosw. 
(N.  Y.)  845;  linney  v.  New  Jersey  Steamboat 
Co.  5  Lans.  (N.  Y.)  507;  12  Abb.  Pr.  N.  S.  1; 
Lane  v.  Wilcox,  55  Barb.  615;  AUis  v.  Day,  14 
Minn.  516;  Transportation  Line  v.  Hope,  95  U. 
8.  297  (Bk.  24,  L.  ed.  477);  Cooper  v.  Iowa 
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Central  R  R  44  Iowa,  184;  Taylor  v.  French 
L.  Co.  47  Iowa,  662;  Hayward  v.Knapp.tt 
Minn.  481. 

Plaintiff  in  his  writ  alleges  that  he  lost  the 
use  of  his  arm  and  has  been  unable  to  labor  is 
before  he  was  so  injured;  and  the  presiding 
judge,  in  his  charge  to  the  jury  upon  tats 
point,  instructed  them  only  that  the  plaintiff 
was  entitled  to  compensation  for  the  loss  of  his 
ability  to  labor. 

Atlanta  tt  West  Point  B.  B.  Co.  v.  John**, 
66  Ga.  259. 

The  master  mechanic  was  not  a  fellow  ser- 
vant with  the  plaintiff. 

Shanny  v.  Androscoggin  Mills,  66  Me.  490, 
and  cases  there  cited;  2  Thomp.  Neg.  pp.  1026- 
1084,  and  notes  and  cases  cited. 

The  duty  of  providing  suitable  machinery  to 
carry  on  their  business  and  a  suitable  place  for 
the  plaintiff  to  work  in,  including  giving  him 
full  notice  of  the  nature  of  the  risks  attending 
the  service,  was  a  responsibility  resting  on  the 
defendants,  which  they  could  not  throw  off  by 
delegating  it  to  a  foreman  or  other  workman. 

Coombs  v.  New  Bedford  Cordage  Co.  102  Mass. 
599;  Corcoran  v.  Holbrook,  59  N.  Y.  517;  Sto- 
boda  v.  Ward,  40  Mich.  420;  Hill  v.  Oust.® 
Ind.  45;  Toledo  W.  <k  W.  B.  B.  Co.  v.  Ingn- 
ham,  77  111.  809;  Doughty  v.  Penobscot  L. 
D.  Co.  76  Me.  148;  Cayzer  v.  Taylor,  10 
Gray,  274;  Ford  v.  Fitehburg  R  R  Co.  110 
Mass.  240;  Hough  v.  Texas  A  P.  R  B.  Co.  100 
U.  8.  218  (Bk.  25,  L.  ed.  612);  Spetman  ». 
Fisher  Iron  Co.  56  Barb.  151;  Brothers  v.  Cart- 
ter,  52  Mo.  872;  Gibson  v.  Pacific  RB.Co.it 
Mo.  168;  Thomp.  Neg.  969-1056;  Dovaagr. 
Allen,  74  Mo.  18;  Smith  v.  Oxford  Iron  Co.  42 
N.  J.  L.  467;  Illinois  Cent.  B.  R  Co.  v.  Welch, 
52  111.  188;  MuUan  v.  Philadelphia  &  S.  M.  8. 
Co.  78  Pa.  25;  Baker  v.  Alleghany  V.RROe. 
95  Pa.  211;  Baxter  v.  BoberU,  44  Gal.  187; 
Wood,  Mast.  &  Serv.  pp.  714,  787,  768-788; 
8  Wood,  R.  R.  1471-1487. 

Whether  the  plaintiff  should  have  done  as 
ordered  was  a  question  of  fact  for  the  jury,  as 
stated  in  the  charge. 

Patterson  v.  Pittsburg  A  C.  R  R  (fo.  76  Pa. 
889;  Wood,  Mast.  &  Serv.  p.  760. 

There  is  no  question  that  the  drawbar  in  this 
case  was  not  in  proper  condition,  because  the 
buffer  did  hit  the  deadwood  and  crushed  plain- 
tiff's arm  against  it 

The  defendant  is  liable  if  this  was  the  case, 
as  its  agent,  Philbrick,  whose  duty  it  was  to 
provide  and  repair  the  machinery,  could  hate 
known  by  reasonable  diligence  the  fact  of  to 
improper  condition. 

Shanny  v.  Androscoggin  Mills,  66  Me.  420; 
Oilman  v.  Eastern  R  R  Co.  18  Allen,  488; 
Ford  v.  Fitehburg  R  B.  Co.  110  Mass.  240; 
Holden  v.  Fitehburg  B.  B.  Co.  129  Mass.  288; 
Warden  v.  Old  Colony  R  B.  Co.  187  Mass.  204; 
Oormly  v.  Vulcan  Iron  Works,  61  Mo.  493;  Dew- 
ling  Allen,  74  Mo.  18;  Brabbits  v.  CM**  dt 
N.  W.  B.  Co.  88  Wis.  289;  Strahlendorfv. 
senthal,  80  Wis.  674;  Dobbin  v.  Richmond  R  el 
I.  B.  Co.  81  N.  C.  446;  Corcoran  v.  BsSbreet, 
59  N.  Y.  517;  Sheehan  v.  New  York  OmL  *- 
B.  B.  Co.  91  N.  Y.  882;  MUcheU  v.  JWsan*. 
80  Ind.  281. 

While  the  plaintiff's  attention  was  tntaaty- 
on  his  right  hand,  with  which  he  a 
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the  shackle,  is  it  any  wonder  that  his  left  hand 
was  not  held  safely;  was  brought  forward, 
taught  by  the  buffer,  and  crushed? 

Snow  v.  Rousaionic  R  R.  Go.  8  Allen,  441. 

Is  he  to  blame  that  he  did  not  know  which 
way  to  face? 

Hackett  v.  Middlesex  Mfg.  Go.  101  Mass.  101; 
Rummer  v.  Rattem  R  R.  Go.  78  Me.  691. 

He  was  not  in  fault  in  obeying  orders  and  re- 
lying upon  Philbrick's  direction.  Negligence 
inoaid  not  be  attributed  to  him  therefor. 

Houard  Oil  Co.  v.  Farmer,  68  Tex.  801 ;  Con- 
nolly r.  PoiUon,  41  Barb.  866;  Keegan  v.  Kav- 
caaugh,  62  Mo.  280;  Ltubke  v.  Chicago,  M.  A 
8t.  P.  R  Ob.  69  Wis.  127;  Wood,  Mast.  & 
Serv.  pp.  720-788,  760;  2  Thomp.  Neg.  pp. 
<74  971. 

The  jury  were  justified  in  finding  that  Mr. 
Wormell  was  not  in  fault;  but  there  was  neg- 
tigeoce  on  the  part  of  Philbrick  in  sending 
plaintiff  out  to  do  the  shackling  without  in- 
forming him  of  the  peril  to  which  he  would 
thereby  be  exposed,  irrespective  of  the  ques- 
tion of  the  suitableness  of  the  coupling,  draw- 
bar and  buffer  attachment. 

Whart.  Neg.  216-220;  O'Connor  v.  Adam, 
120  Mass.  427;  Parkhurst  v.  Johneon,  50  Mich. 
70;  Keegan  v.  Kavanaugh,  supra;  Dowling 
t.  Allen,  74  Mo.  18;  Rill  v.  Oust,  55  Ind.  45; 
Howard  Oil  Co.  v.  Farmer,  56  Tex.  801;  Lalor 
I.Chicago,  B.  A  Q.  R.  R  Co.  52  111.  401;  8 
Wood,  R.  R.  p.  1487;  Wood,  Mast.  &  8erv.  p. 
723,  §854. 

It  ia  only- where  the  servant  with  full  notice 
of  the  risk  he  assumes  chooses  to  enter  the  em- 
ployment, that  the  master  is  relieved  from  lia- 

Coombs  v.  New  Bedford  Cordage  Co.  102  Mass. 
672:  2  Rorer,  R.  R.  p.  886;  Wood,  Mast.  & 
8erv.  714,  §  858. 

So  far  as  the  case  considered  as  a  whole  is 
concerned  it  was  one  manifestly  for  the  jury, 
particularly  when  the  jury  had  an  opportunity 
lo  examine  an  engine  and  car  for  themselves. 

Brown  v.  Moran,  42  Me.  44;  Lawless  v.  Con- 
necticut R.  R.  R.  Co.  186  Mass.  1;  Arkereon  v. 
Denniton,  117  Mass.  407;  Avilla  v.  Nash, 
td.  318;  Huddleeton  v.  Lowell  Machine  Shop, 
106  Mass.  282;  Meeeel  v.  Lynn  &  B.  R  R  Co. 
I  Allen,  284;  Snow  v.  Rousaionic  R.  R.  Co. 
HL  441:  Reed  v.  Deerfield,  Id.  522;  Bige- 
o*  v.  Rutland,  4  Cush.  247;  Hummer  v. 
tastern  R.  R.  Co.  78  Me.  594;  Spofford  v.  Bar- 
m,  8  Allen,  176;  Quirk  v.  Holt,  99  Mass.  164; 
iajmor  v.  Old  Colony  A  N.  R.  Co.  100  Maes. 
ttJ;  Shapleigh  v.  Wyman,  184  Mass.  118;  Ty- 
erv.  New  York  A  N.  R.  R.  R.  Co.  187  Mass. 
■8;  Johneon  v.  Bruner,  61  Pa.  58;  PennsyU 
mtta  R  R  Co.  v.  Ogier,  85  Pa.  60;  Fay  v. 
tinneapotie  A  8t.  Louis  R.  Co.  80  Minn.  231; 
9Heh  v.  Burger,  62  N.  Y.  558;  Mclntyre  v. 
9m  York  Cent.  R.  R.  Go.  87  N.'  Y.  287;  Bav>- 
f  v.  Northern  Cent.  R.  Co.  82  N.  Y.  870; 
Imm  t.  Same,  17  Hun,  115;  Marsh  v.  Chicker- 
af,  25  Han,  406;  Botoard  Oil  Co.  v.  Farmer, 
I  Tex.  801 ;  Bwoboda  v.  Ward,  40  Mich.  420; 
Wv.  Oust,  55  Ind.  45,  and  the  other  cases 
afore  cited  in  this  argument. 
Mr.  F.  A.  WaUdron,  also  for  plaintiff: 
In  Lawless  v.  Connecticut  R  R.  R.  Co.  186 
lam  1,  the  court  says:  "It  is  the  duty  of  the 
sfendant  to  furnish  a  locomotive  engine  suit- 
Me  for  the  work  which  it  required  the  plain- 
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tiff  to  perform  with  it,  and  to  exercise  ordi- 
nary care  in  the  performance  of  this  duty,  and 
it  was  responsible  to  the  plaintiff,  if  he  was 
using  due  care,  for  an  injury  resulting  from 
its  negligence  or  want  of  ordinary  care  in  this 
respect. 

110  Mass.  240;  129  Mass.  268;  100  U.  S.  213 
(Bk.  25,  L.  ed.  218);  189  Mass.  584. 

The  decided  cases  adopt  this  rule:  "It  is  the 
duty  of  a  master  to  notify  his  servant  of  pe- 
culiar dangers  which  are  not  known  or  obvious 
to  them,  but  known  to  the  defendant,  its  of- 
ficers, or  agents.  And  the  notice  and  instruc- 
tions must  he  adapted  to  the  immaturity  and 
inexperience  of  the  servant." 

102  Mass.  572;  120  Mass.  427;  29  Conn.  548; 
80  Wis.  674;  81  Ohio.  479;  87  Mich.  205;  25 
Ala.  659;  21  Hun,  896;  Prince,  Mast.  &  Serv. 
876. 

If  it  be  said  that  a  man  in  the  exercise  of 
ordinary  care  could  have  avoided  the  danger 
to  which  he  was  exposed,  we  answer  in  the 
language  of  the  court  in  Bowks  v.  Locke,  189 
Mass.  209:  "We  are  to  regard  (consider)  not 
only  that  which  may  prove  to  have  been  ne- 
cessary tfpon  a  review  of  the  situation  in  cool 
blood,  but  what  would  naturally  seem  so  in 
the  hurry  and  excitement  of  the  moment  when 
the  parties  had  to  act." 

In  O'Connor  v.  Adams,  120  Mass.  427,  the 
evidence  showed  that  defendant's  agent  or- 
dered the  plaintiff  to  work  in  a  place  of  pecu- 
liar danger  of  which  he  had  no  knowledge  or 
experience,  without  informing  him  of  the 
risks  or  instructing  him  how  to  avoid  the  dan- 
ger. And  the  court  held  the  defendant  respon- 
sible for  the  injury  sustained  by  the  plaintiff. 

In  Lalor  v.  Chicago,  B.  A  Q.  R  R.  Co.  52  111. 
401,  a  laborer  employed  in  loading  and  unload- 
ing freight  cars  was  ordered  to  couple  cars  by 
defendant's  superintendent,  who  knew  him  to 
be  inexperienced  and  unacquainted  with  the 
manner  of  doing  such  work  when  he  ordered 
him  to  do  it.  The  laborer  did  not  appreciate 
the  danger  to  which  he  was  exposed,  and  the 
court  held  the  defendant  responsible  in  dam- 
ages for  the  injury  sustained. 

The  standard  is  different  in  each  case;  and, 
as  the  facts  and  circumstances  are  developed 
at  the  trial,  it  cannot  be  determined  by  the 
court,  but  must  be  submitted  to  the  determina- 
tion of  the  jury. 

4.  Cush.  247;  10  Allen,  159;  6  Allen.  87;  12 
Allen,  58;  8  Allen,  234,  522  ;  82  Yt.  612;  28 
Conn.  264;  101  Mass.  101;  102  Mass.  572;  11 
Allen,  419;  186  Mass.  1;  2  Cent.  Rep.  70. 

The  plaintiff's  loss  is  a  constant  source  of 
annoyance  and  trouble  to  him,  and  as  he  be- 
comes old  and  feeble  the  trouble  must  neces- 
sarily increase  with  his  declining  years. 

Court  will  not  set  aside  a  verdict  on  the 
ground  of  excessive  damages  unless  it  is  mani- 
fest that  the  jury  acted  intemperately,  or  were 
influenced  by  passion,  partiality,  prejudice,  or 
corruption. 

8  Me.  805,  276;  16  Me.  187;  12  Me.  808;  57 
Me.  802;  60  Me.  290;  62  Me.  552,  84;  68  Me. 
48;  64  Me.  9;  66  Me.  578. 

Not  even  if  the  Jury  found  a  verdict  for 
plaintiff  and  assessed  damages  in  a  larger  sum 
than  the  court  would  have  awarded  under  the 
same  evidence. 

Kimball  v.  Bath,  88  Me.  219. 
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Foster,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  at  work  as  a  locomotive 
machinist  in  the  car  shops  of  the  defendant 
corporation  at  Waterville.  On  the  day  the 
injury  was  received  he  was  directed  by  the 
foreman  of  the  car  shops  to  go  out  with  an 
engineer  and  move  an  engine  from  the  paint 
shop  near  by,  to  the  repair  shop  where  the 
plaintiff  worked.  The  engine  with  which  the 
moving  was  to  be  done  was  then  standing  on 
the  turntable  in  the  machine  shop.  In  order 
to  move  the  engine  from  the  paint  shop  to  the 
repair  shop  it  became  necessary,  first,  to  re- 
move certain  cars  which  were  on  the  track  in 
the  yard.  The  plaintiff  went  out,  and  while 
wailing  for  the  switches  to  be  turned,  Phil- 
brick,  the  master  mechanic  of  the  road,  came 
out  and  asked  him  if  he  knew  how  to  shackle 
the  passenger  car  that  stood  upon  the  paint-shop 
tracks,  and  the  plaintiff  replied  that  he  did  not 
know  how  to  shackle  any  cars.  Thereupon 
the  master  mechanic  took  him  to  the  car  and 
explained  the  peculiar  danger  that  might  arise 
from  the  shackling  of  a  passenger  car,  no 
special  instructions  Deing  given  in  relation  to 
shackling  flat  cars,  but  told  him  he  must  not 

get  in  line  of  the  drawbars,  and  finally  told 
im  that  he  guessed  he  could  get  along  by  be- 
ing careful.  The  flat  cars  stood  next  to  the 
engine  and  had  to  be  coupled  first.  In  attempt 
ing  to  couple  the  tender  to  the  first  flat  car  he 
made  several  efforts,  but  failed,  as  he  claimed, 
because  the  shackles  were  too  short.  Finally, 
when  the  engine  and  the  tender  backed  the 
third  time,  standing  as  he  stood  before  between 
the  tender  and  the  flat  car,  with  the  tender  on 
his  right  and  the  fiat  car  on  his  left,  while  ad- 
justing the  shackle  with  his  right  hand,  he  al- 
lowed the  wrist  of  his  left  hand  to  rest  over 
the  edge  of  the  dead  wood  of  the  flat  car  di- 
rectly over  its  drawbar  and  directly  in  front  of 
the  buffer  upon  the  tender,  which  is  a  pro- 
jecting arm  out  of  which  the  shackle  extends, 
and,  failing  to  connect  the  shackle  with  the 
drawbar  of  the  car,  the  buffer  came  back 
against  and  crushed  his  left  hand,  necessitat- 
ing its  amputation. 

The  plaintiff  bases  a  recovery  against  the 
defendant  corporation  upon  two  grounds: — 
that  the  implements  and  means  furnished  were 
not  proper  and  suitable  for  the  work  which 
the  plaintiff  was  directed  to  do;  and  that  Phil- 
brick,  representing  the  corporation  as  a  vice- 
principal,  placed  him  in  a  position  of  peculiar 
peril  without  notifying  him  of  the  danger. 

The  latter  position  is  the  one  most  strenuous- 
ly urged  and  relied  on  by  the  plaintiff,  who 
recovered  a  verdict  against  the  defendant;  and 
the  case  is  now  before  this  court  on  motion  to 
set  aside  the  verdict,  and  also  on  exceptions. 

With  the  view  which  the  court  has  taken  of 
the  case,  it  does  not  become  necessary  to  deter- 
mine in  what  capacity  Philbrick  was  acting, 
whether  as  vice-principal  or  as  a  fellow  servant 
with  the  plaintiff,  inasmuch  as  it  is  the  opinion 
of  the  court  that  the  verdict  cannot  be  upheld 
upon  other  grounds. 

The  action  set  forth  is  founded  upon  the 
charge  of  negligence.  It  is  the  gist  of  the  action. 
To  entitle  the  plaintiff  to  recover  he  must  prove 
such  negligence,  the  omission  of  some  duty,  or 
the  commission  of  such  negligent  acts,  on  the 
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part  of  the  defendant  as  occasioned  the  injury 
to  the  plaintiff. 

If  the  injury  was  occasioned  through  hit 
own  neglect  and  want  of  ordinary  care,  or 
was  the  result  of  accident  solely,  the  defend- 
ant being  without  fault,  the  action  is  not 
maintainable.  "The  negligence  Is  the  gist  of 
the  action,  but  the  absence  of  negligence  con- 
tributing to  the  injury,  on  the  part  of  the  plain- 
tiff, isequally  important"  Brown  v.  European 
&  N.  A.  R.  Co.  68  Me.  887;  Otborne  v.  Knox* 
Lincoln  R  R.  68  Me.  61. 

There  is  no  presumption  of  negligence  on 
the  part  of  the  defendant  from  the  fact  alone 
that  an  accident  has  happened,  or  that  ibe 
plaintiff  has  received  an  injury  while  in  the 
employment  of  the  defendant.  In  the  lour 
line  of  decisions,  both  in  this  country  ana 
England,  from  PrietUy  v.  Fowler,  8  Mees.  &  W. 
Exch.  1,  to  the  present  time,  it  has  been  held 
that  the  mere  fact  of  the  relationship  of  mas- 
ter and  servant,  without  a  neglect  of  duty, 
does  not  impose  upon  the  master  a  guaranty 
of  the  servant's,  safety,  but  that  the  serrant 
of  sufficient  age  and  intelligence  to  understand 
the  nature  of  the  risks  to  which  he  is  exposed, 
engaging  for  compensation  in  the  employment 
of  the  master,  takes  upon  himself  the  natural, 
ordinary,  and  apparent  risks  and  perils  incident 
to  such  employment.  Cootbroih  v.  Maine  Cent 
R.  R.  Oo.,  77  Me.  167;  Naton  v.  Wat,  78 
Me.  267,  2  New  Eng.  Rep.  72. 

The  relationship  of  master  and  servant  may, 
and  most  frequently  does,  exist  by  simple  mu- 
tual agreement  that  the  servant  is  to  labor  in 
the  service  of  the  master.  In  such  case  the 
law  holds  that  the  terms  of  the  contract  are 
not  fully  expressed,  and  that  there  exists  by 
implication  reciprocal  rights  and  obligation* 
on  the  part  of  each,  which  it  will  protect  and 
enforce  equally  as  if  expressed  by  the  parties. 
Among  other  things  it  implies  that  each  is  to 
exercise  ordinary  and  reasonable  care.  It  im- 
plies that  the  master  is  to  use  ordinary  care  in 
providing  and  maintaining  suitable  means  and 
instrumentalities  with  which  to  conduct  the 
business  in  which  the  servant  is  engaged,  so 
that  the  servant,  being  himself  in  the  exercise 
of  due  care,  may  be  enabled  to  perform  his 
duty  without  exposure  to  dangers  not  falling 
within  the  obvious  scope  of  his  employment. 
The  implied  duty  of  the  master  in  this  respect 
is  measured  by  the  standard  of  ordinary  care. 
Hull  v.  Hall,  78  Me.  117,  1  New.  Eng.  Rep. 
672.  The  law  holds  him  to  no  higher  obHga- 
tfon  than  this. 

Nor  is  the  employer  bound  to  furnish  the 
safest  machinery,  instrumentalities,  or  appli- 
ances with  which  to  carry  on  his  business,  nor 
to  provide  the  best  methods  for  their  opera- 
tion, in  order  to  save  himself  from  responsi- 
bility resulting  from  their  use.  If  they  are  of 
an  ordinary  character  and  such  as  can,  with 
reasonable  care,  be  used  without  danger,  ex- 
cept such  as  may  be  reasonably  incident  to  tm 
business,  it  is  all  that  the  law  requires,  fl*- 
burgh  db  C.  R.  Oo.  v.  Sentmeyer,  92  Pa.  8* 

Thus  it  has  been  held  that,  where  an  iajHf 
happens  to  a  servant  while  using  an  inaa*> 
ment,  an  engine,  or  a  machine  in  the  costs* « 
his  empldyment,  of  the  nature  of  which  «>••»■• 
much  aware  as  his  master,  and  in  the  *■*  £ 
which  he  receives  an  injury,  he  cannot,  at* 
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events  if  the  evidence  is  consistent  with  his 
own  negligence  in  the  use  of  it  as  the  cause  of 
the  injury,  recover  against  his  master,  there 
being  no  evidence  that  the  injury  arose  through 
the  personal  negligence  of  the  master;  and  that 
it  was  no  evidence  of  such  personal  negligence 
of  the  master  that  he  bad  in  use  in  his  busi- 
ness an  engine  or  machine  less  safe  than  some 
other  in  general  use.  Dynen  v.  Leach,  26  L.  J. 
Exch.  N.  S.  221. 

And  in  accordance  with  the  same  principle 
it  was  held  in  Indianapolis,  B.  &W.  R.  R.  Co. 
v.  Flanigan,  77  111.  865,  that  a  railroad  com- 
pany was  not  liable  for  an  injury  received  by 
an  employee,  while  coupling  cars  having 
double  buffers,  simply  because  a  higher  de- 
gree of  care  is  required  in  using  them  than  in 
those  differentlyconstructed. 

So  in  Fori  Wayne,  etc.  R.  R.  v.  Gilder- 
deeve,  88  Mich.  188,  it  was  decided  that  a  rail- 
road company,  which  used  in  one  of  its  trains 
an  old  mail  car  which  was  lower  than  others, 
was  not  liable  to  its  servant,  who  knowingly 
incurred  the  risk,  for  an  injury  resulting  from 
the  coupling  of  such  old  car  with  another, 
though  the  danger  was  greater  than  with  cars 
of  equal  height. 

Every  employer  has  the  right  to  judge  for 
himself  in  what  manner  be  will  carry  on  his 
business,  as  between  himself  and  those  whom 
he  employs;  and  the  servant  having  knowledge 
of  the  circumstances  must  judge  for  himself 
whether  he  will  enter  his  service,  or,  having 
entered,  whether  he  will  remain.  Hayden  v. 
SnuthviOe  Mfg.  Co.  29  Conn.  648;  BuzieU'v. 
Laeonia  Mfg.  Co.  48  Me.  121;  Shannyv.  An- 
droscoggin Mills,  66  Me.  427;  Coombs  v.  New 
Bedford  Cordage  Co.  102  Mass.  585;  Ladd  v. 
New  Bedford  R.  R.  Co.  119  Mass.  418. 

Moreover,  the  law  implies  that  where  there 
are  special  risks  in  an  employment  of  which 
the  servant  is  not  cognizant,  or  which  are  not 
patent  in  the  work,  it  is  the  duty  of  the  mas- 
ter to  notify  him  of  such  risks;  and,  on  failure 
of  such  notice,  if  the  servant,  being  in  the  ex- 
ercise of  due  care  himself,  receives  injury  by 
exposure  to  such  risks,  he  is  entitled  to  recover 
from  the  master  whenever  the  master  knew  or 
ought  to  have  known  of  such  risks.  It  is  un- 
questionably the  duty  of  the  master  to  commu- 
nicate a  danger  of  which  be  has  knowledge 
and  the  servant  has  not.  But  there  are  corre- 
sponding duties  on  the  part  of  the  servant; 
and  it  is  held  that  the  master  is  not  liable  to  a 
servant  who  is  capable  of  contracting  for  him- 
self, and  knows  the  danger  attending  the  busi- 
ness in  the  manner  in  which  it  is  conducted, 
for  an  injury  resulting  therefrom.  Lovejoy  v. 
Boston  <Sb  L.  R.  R.  Corp.  125  Mass.  82;  Ladd  v. 
New  Bedford  R.  RCo.  supra;  Priestley  v.  Fow- 
ler, 8  Mees.  &  W.  Exch.  1.  It  is  his  duty  to 
use  ordinary  care  to  avoid  injuries  to  himself. 
He  is  under  as  great  obligation  to  provide  for 
his  own  safety,  from  such  dangers  as  are 
known  to  him  or  discoverable  by  the  exercise 
of  ordinary  care  on  his  part,  as  the  master  is 
to  provide  it  for  him.  He  may,  by  the  want 
of  ordinary  care,  so  contribute  to  an  injury 
sustained  by  himself  as  to  destroy  any  right  of 
action  that  might,  under  other  circumstances, 
be  available  to  him. 

These  rules  are  elementary  and  fundamen- 
tal, and  are  everywhere  recognized.  They 
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grow  out  of  the  necessities  of  the  relation  of 
master  and  servant,  and  are  founded  and  sus- 
tained by  public  policy.  Though  dressed  in 
language  differing  somewhat  in  style  of  ex- 
pression, it  will  be  found  that  the  decisions 
generally  are  in  accord  with  the  principles 
herein  expressed.  One  writer  has  thus  summed 
up  the  doctrine  in  the  following  language: 
"As  we  have  seen  it  to  be  the  duty  of  the  mas- 
ter to  point  out  such  dangers  as  are  not  patent, 
so  it  is  the  duty  of  the  employee  to  go  about 
his  work  with  bfe  eyes  open.  He  cannot  wait 
to  be  told,  but  must  act  affirmatively.  He 
must  take  ordinaly  care  to  learn  the  dangers 
which  are  likely  to  beset  him  in  the  service. 
He  must  not  go  blindly  to  his  work  when 
there  is  danger.  He  must  inform  himself. 
This  is  the  law  everywhere. "  Beach,  Contrib. 
Neg.  §  188;  Russell  v.  TiUotson,  140  Mass.  201. 

In  speaking  of  the  respective  duties  and  ob- 
ligations between  master  and  servant,  in  refer- 
ence to  dangers  which  are  concealed  and  those 
which  are  obvious,  the  court,  in  Cummings  v. 
CoUins,  61  Mo.  528,  says:  "The  defendants 
are  not  liable  for  any  injury  resulting  from 
causes  open  to  the  observation  of  the  plaintiff, 
and  which  it  required  no  special  skill  or  train- 
ing to  foresee  were  likely  to  occasion  him 
harm,  although  he  was  at  the  time  engaged  in 
the  performance  of  a  service  which  he  had  not 
contracted  to  render." 

Upon  a  careful  examination  of  the  evidence 
in  the  case  under  consideration,  we  are  satis- 
fied that  the  verdict  cannot  stand.  There  is 
not  sufficient  evidence  upon  which  a  lury 
could  properly  found  a  verdict  that  the  plain- 
tiff himself  was  in  the  exercise  of  due  care  at 
the  time  he  received  his  injury.  This  is  an 
affirmative  proposition  which,  in  this  State 
and  many  of  the  others,  it  is  incumbent  on  the 

Elaintiff  to  make  out  by  proof  before  he  could 
b  entitled  to  recover.  Dickey  v.  Maine  Tele- 
graph Co.  48  Me.  492;  Lesan  v.  Maine  Cent.  R. 
R.  Co.  77  Me.  87;  State  v.  Maine  Cent.  R.  R. 
Co.  Id.  541;  Crafts  v.  Boston,  109  Mass.  521; 
Taylor  v.  Carew  Mfg.  Co.  140  Mass.  151,  1  New 
Eng.  Rep.  210. 

Nor  will  this  proposition  be  sustained  where 
the  evidence  in  reference  to  it  is  too  slight  to 
be  considered  and  acted  on  by  a  jury.  It 
must  be  evidence  having  some  legal  weight. 
Such  are  the  general  doctrines  of  the  decisions. 
A  mere  scintilla  of  evidence  is  not  sufficient. 
Connor  v.  Giles,  76  Me.  184;  Riley  v.  Connecti- 
cut R.  R.  R.  Co.  135  Mass.  292;  Corcoran  v.  Bos- 
ton db  A.  R.  R.  Co.  188  Moss.  509;  Nason  v.  West, 
78  Me.  256,  2  New  Eng.  Rep.  72,  and  cases 
there  cited;  Comman  v.  Eastern  Counties  R. 
Co.  4  Hurl.  &  N.  Exch.  784. 

It  is  not?  denied,  as  contended  for  by  the 
learned  counsel  for  the  plaintiff,  that  the  ques- 
tion of  due  care  is  ordinarily  one  of  fact  for 
the  jury.  But  the  question  oftentimes  be- 
comes one  of  law  whether  there  are  such  facts 
or  circumstances  upon  which  the  jury  can 
properly  base  their  determination  in  favor  of 
such  care.  If  not,  it  is  within  the  province  of 
the  court,  in  the  due  administration  of  lustice 
according  to  well-settled  legal  principles,  to 
revise  their  findings. 

And  in  this  case  the  evidence  uncontradicted, 
from  the  plaintiff  himself  as  to  the  manner  of 
the  accident,  is  conclusive  against  the  verdict 
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upon  this  point.  Not  only  do  the  facts  as  de- 
tailed by  him,  and  about  which  there  appears 
to  be  no  controversy,  fail  to  show  the  exercise 
of  due  care,  but  rather  that  degree  of  careless- 
ness and  neglect  on  his  part  which  must  be 
held  to  hare  very  largely  if  not  wholly  con- 
tributed to  the  injury  complained  of.  He  was 
a  man  fifty-five  years  of  age,  and  had  been  for 
many  years  familiar  with  engines  of  all  con- 
structions; had  been  a  locomotive  machinist 
for  twelve  years,  repairing  them  constantly, 
and  six  years  in  the  employ  of  the  defendant 
corporation.  For  five  years  prior  to  the  acci- 
dent, engines  with  buffers  hftd  been  in  com- 
mon use  upon  the  road;  and  he  had  worked 
upon  every  pattern  of  engine  that  came  into 
the  shops  where  be  was  employed.  He  testi- 
fies that  the  engine  with  which  he  was  injured 
came  that  morning  from  the  repair  shop  where 
he  was  working,  and  that  it  might  have  been 
there  four  or  five  weeks,  and  he  might  have 
worked  on  it.  He  had  received  a  general 
warning  from  Philbrick  to  be  careful,  and  was 
specially  warned  of  the  danger  in  reference  to 
shackling  passenger  cars.  It  also  appears 
from  his  testimony  that  he  stood  there  watch- 
ing the  clearing  of  the  tracks  for  fifteen  to 
thirty  minutes.  He  had  full  leisure  to  exam- 
ine and  inform  himself  of  all  the  common  dan- 
gers incident  to  shackling.  It  appears  that  he 
attempted  three  times  to  do  the  shackling,  and 
the  third  time  be  received  the  injury.  The 
first  time  he  stood  with  the  engine  backing 
down  upon  his  right,  himself  facing  the  en- 
gine and  shackling  apparatus  on  its  rear,  of 
which  the  buffer  was  the  most  prominent  part. 
The  shackle  itself  which  he  took  hold  of  pro- 
jected from  the  buffer,  and  he  could  not  see 
one  without  seeing  the  other.  Everything  was 
in  plain  sight.  It  was  in  broad  daylight.  At 
the  first  attempt  he  failed  to  connect  the  shackle 
with  the  drawbar,  consequently  the  tender 
brought  up  against  the  deadwood  of  the  car 
on  his  left.  As  the  shackle  did  not  connect, 
the  contact  between  the  tender  and  the  flat  car 
could  only  have  been  caused  by  the  buffer 
striking  against  the  deadwood  of  the  car  pre- 
cisely in  the  spot  where  he  afterwards  placed 
his  left  hand  and  received  his  injury.  He  then 
tried  a  new  shackle,  repeating  the  same  pro- 
cess. The  second  time  the  shackle  failed  to 
connect,  and  the  engine  and  car  came  together 
again  in  precisely  the  same  manner  as  at  first, 
the  buffer  again  striking  the  car  at  the  very 
point  where  afterwards  ne  placed  his  hand. 
After  these  two  attempts  immediately  under 
his  eye,  he  tried  a  third  shackle,  and  the  en- 
gine a  third  time  backed  down  towards  him, 
again  giving  him  full  opportunity  for  observa- 
tion— he  facing  the  buffer  as  before,  and  .ne- 
cessarily looking  right  into  the  shackling  appa- 
ratus of  which  the  buffer  was  a  part,  and  this 
time  hung  his  left  wrist  over  the  front  edge  of 
the  center  of  the  deadwood,  directly  in  front 
of  the  approaching  buffer,  in  precisely  the 
same1  place  where  the  buffer  had  just  struck 
the  deadwood  twice  before.  It  was,  as  the 
evidence  shows,  the  only  place  upon  the  car 
where  he  could  not  have  placed  his  hand  with 
perfect  safety.  Placing  it  where  he  did,  the 
injury  was  inevitable.  It  required  no  special 
skill  or  training  to  know  that  such  an  act 
would  necessarily  result  in  injury.  This  was 
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not  an  extraordinary  or  concealed  danger  which 
required  to  be  specially  pointed  out  to  a  person 
of  mature  years  and  ordinary  intelligence.  He 
had  been  employed,  as  he  himself  testifies,  for 
twelve  years  solely  in  work  about  and  upon 
all  manner  of  engines  and  cars,  including  en- 
gines with  buffers  precisely  as  this  one  wts 
equipped.  No  man  needs  a  printed  placard 
to  announce  a  yawning  abyss  when  he  stands 
before  it  in  broad  daylight.  Yeaton  v.  Baton 
&  L.  R.  R.  Corp.  185  Mass.  418;  CooBnotkr. 
Maine  Cent.  R.  R.  Co.  77  Me.  168;  PhOadelpku, 
W.  &  B.  R.  R  Co.  v.  Keenan,  103  Pa.  124; 
Osborne  v.  Knox  &  L.  R.  R.  68  Me.  51. 

And  it  was  held  In  W?teeler  v.  Waton  Mfg.  Go. 
185  Mass.  298,  that,  where  the  servant  is  u 
well  acquainted  as  the  master  with  the  dan- 
gerous nature  of  the  machinery  or  instrument 
used,  or  of  the  service  in  which  he  is  engaged, 
he  cannot  recover.  Beach,  Contrib.  Beg. 
§  140. 

Very  similar  were  the  facts  in  the  case  of 
Hathaway  v.  Michigan  Cent.  R.  R.  Co.  51  Mich. 
258;  47  Am.  Rep.  569,  to  these  in  the  case  be- 
fore us.  There  the  plaintiff,  an  inexperienced 
brakeman,  was  called  upon  by  the  conductor 
in  the  night-time  to  couple  two  cars  of  the 
Erie  road  which  were  made  specially  dangerous 
by  havingdouble  dead  woods,  which  the  plaintiff 
had  never  seen  before.  In  that  case,  as  In  the 
present,  one  of  the  real  grounds  set  up  by  the 
plaintiff  was  that  he  had  not  been  sufficiently 
instructed  in  what  was  required  of  him  by  the 
company  to  enable  him  to  discover  and  appre- 
ciate the  danger,  and  that  some  notice  thereof 
should  have  been  given  him  by  the  company 
other  than  the  general  one  which  he  recelvea. 
The  court  says:  "The  plaintiff  had  the  full  op- 
portunity of  examining  the  one  by  which  he 
stood  some  moments  before  the  cars  came  to- 
gether; its  size,  shape,  and  location  of  the 
drawbar  were  before  him.  He  bad  only  to 
look  at  it  to  be  informed  of  any  perils  surround- 
ing it.  The  moving  car  at  a  distance  of  twenty 
feet,  with  ha  deadwood  and  drawbar  in  plain 
view  slowly  approached  the  one  where  the 
plaintiff  was  standing.  It  does  not  appear 
that  there  was  any  hurry  about  the  business. 
How  could  the  plaintiff  have  been  better 
warned?  He  could  see  the  deadwoods  and 
drawbar  thereon  as  well  as  if  he  had  made  the 
coupling  of  them  a  thousand  times  before.  He 
could  not  fail  to  see  if  he  looked  at  all."  See 
also  Taylor  v.  Carew  Mfg.  Co.  140  Mass.  151, 
1  New  Eng.  Rep.  210. 

If  the  plaintiff,  as  is  contended,  was.  at  the 
time  of  this  unfortunate  occurrence,  in  the 
performance  of  duties  outside  of  bis  regular 
employment,  he  will  nevertheless  be  held  to 
have  assumed  the  risks  incident  to  those  duties. 
This  principle  is  settled  by  numerous  decisions. 
Woodley  v.  Metropolitan  District  R.Go.%  Exea. 
Div.  889;  Union  P.  R  R.  Co.  v.  Fort,  17  Wall. 
558  [84  U.  8.  bk.  21,  L.  ed.  789];  Bumrnd 
v.  DilxDorth,  111  Pa.  848;  1  Cent  Rep.991; 
Buael  v.  Laconia  Mfg.  Co.  48  Me.  121;  Bm- 
den  v.  SmithviUe  Mfg.  Co.  29  Conn.  548:  Wrif* 
v.  New  York  Cent.  R.  Co.  25  N.  Y.  570;  Lmf 
v.  Boston  AA.R.R.  Co.  189  Mass.  587. 

In  the  last  case  cited  where  the  quesdoa  ■ 
fully  discussed,  the  court  says:  ''Where  o** 
has  assumed  an  employment,  if  an  adiUUow 
or  more  dangerous  duty  is  added  to  hisong*- 
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nal  labor,  be  may  accept  or  refuse  it  If  he 
has  an  existing  contract  for  the  original  aer- 
Tioe,  he  may  refuse  the  additional  and  more 
dangerous  service ;  and,  if  for  that  reason  he  is 
discharged,  he  may  avail  himself  of  his  rem- 
edy on  his  contract.  If  he  has  no  such  con- 
tract, and  knowingly,  although  unwillingly, 
accepts  the  additional  and  more  dangerous 
employment,  he  accepts  its  incidental  risks; 
and,  while  he  may  require  the  employer  to  per- 
form bis  duty,  he  cannot  recover  for  an  injury 
which  occurs  only  from  his  own  inexperience. 

From  the  disposition  of  the  case  already 
made,  it  becomes  unnecessary  to  consider  the 
defendant's  exceptions.  The  law  pertaining  to 
the  case,  in  order  to  cover  it  fully  at  the  time 
of  the  trial,  was  necessarily  somewhat  compli- 
cated; and  it  is  very  questionable  whether 
the  numerous  abstract  propositions  appearing 
in  the  charge,  and  following  each  other  in 
quick  succession, could  be  readily  comprehend- 
ed by  a  jury  unaccustomed  to  grapple  with 
abstruse  and  intricate  legal  propositions.  While 
the  charge  may  have  been  correct  in  the  ab- 
stract, we  are  of  the  opinion  that  several  of 
the  defendant's  requested  instructions  were 
proper  to  a  full  understanding  of  the  princi- 
ples involved,  and  their  application  to  the 
questions  at  issue,  and  should  nave  been  given. 

As  the  case  is  disposed  of,  however,  on  other 
grounds,  nothing  further  need  be  said  in  rela- 
tion to  the  exceptions. 

Motion  sustained.    New  tried  granted. 

Peters,  Ch.  J.,  Danforth,  Virgin,  Lib- 
bey,  and  Haskell,  J  J.,  concurred. 


Melville  V.  SPINNEY 
George  F.  BO  WMAN  et  al. 

1.  Unless  the  excepting  party  affirmatively 
shows  that  he  has  been  aggrieved  excep- 
tions will  not  be  sn  stained. 

2.  New  trial  will  not  be  granted  be- 
cause the  foreman  of  the  jury,  or  the 
officer  in  charge,  kept  them  out  until  2 
o'clock  in  the  morning,  and  did  not  in- 
form the  other  jurors  at  11  o'clock — 
three  hours  earlier— of  the  direction  of 
the  presiding  justice  to  permit  the  jury 
to  separate  if  they  had  not  agreed  at 
that  hour. 

(Saoadahoo  Decided  June  6, 1887.) 

ON  exceptions  and  motions  by  the  plaintiff  in 
an  action  of  trespass.  Overruled. 
The  case  was  submitted  to  the  jury  Decem- 
ber 80,  1885.   The  motions  were  filed  on  or 
subsequent  to  January  2,  1886,  asking  for  a 
new  trial  for  the  following  reasons: 

"1.  Because,  he  says,  he  has  been  informed, 
and  believes,  and  hereby  alleges,  that  the  said 
verdict  was  made  and  agreed  to  when  the  jury 
who  tried  the  said  cause  were  no  longer  in 
legal  session,  and  long  after  it  was  ordered  by 
the  court  that  the  said  jury  be  discharged  of 
the  said  cause. 

"2.  And  because,  he  says,  he  has  been  in- 
formed and  believes,  and  doth  herein  and  here- 
by allege,  that,  whereas  the  judge  presiding 
MB. 
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ordered  and  directed  the  officer  who  had  the 
said  jury  in  charge  to  dismiss  the  said  jury  at 
11  o'clock,  in  case  they  should  not  have  agreed 
on  a  verdict,  the  plaintiff  saith  the  said  jury 
had  not  agreed  upon  a  verdict  at  the  time 
aforesaid,  nor  were  then  about  to  agree;  that 
in  accordance  with  the  directions  of  the  said 
judge  they  should  then  have  been  dismissed 
without  a  verdict;  that,  on  the  contrary , the  said 
officer,  disregarding  the  said  order,  and  prac- 
tically overruling  the  same,  made  the  said  or- 
der known  only  to  the  foreman  of  the  said 
jury,  and  still  kept  the  jury  together  till  2 
o'clock  then  next  following,  or  thereabouts, 
when  the  said  jury  made  and  agreed  to  their 
said  verdict." 

"Because,  he  says,  as  he  is  informed  and  be- 
lieves, and  doth  hereby  and  herein  allege, 
whereas  the  judge  presiding  ordered  and  di- 
rected that  the  jury  who  rendered  the  said  ver- 
dict be  dismissed  without  a  verdict  at  11  o'clock 
midnight,  in  case  they  should  not  have  then 
agreed;  and  whereas  at  11  o'clock  aforesaid  the 
said  jury  had  not  agreed  nor  were  about  to 
agree,  the  said  officer  made  the  said  offer  of 
said  judge  known  to  the  foreman  of  the  said 
iury,  informing  him  that  the  jury  were  then  to 
be  dismissed;  the  said  foreman,  one  J.  Frank 
Hayden  of  Bath,  did  not  inform  his  fellow 
jurors  of  the  said  order,  and  continued  and 
caused  the  said  jury  to  continue  in  their  de- 
liberations on  the  said  case,  in  contempt  of  the 
said  order  of  the  said  judge,  until  2  o'clock 
then  next  ensuing,  or  thereabouts,  when  the 
said  jury  made  and  agreed  upon  their  said 
verdict. 

"And  the  plaintiff  further  saith  that  the  fore- 
ing  facts  came  to  his  knowledge  too  late  to 
earlier  shown  to  the  court." 
Mr.  W.  Gilbert,  for  plaintiff. 
Meters.  Baker,  Baker,  &  Cornish,  for 
defendants. 

Per  Curiam: 

A  careful  examination  of  the  complex  bill 
of  exceptions  fails  to  show  any  error  in  the 
ruling  of  the  presiding  justice;  but,  on  the  con- 
trary, shows  that  the  parties  had  a  fair  and  im- 
partial trial  under  proper  instructions  upon 
questions  of  law.  Unless  the  excepting  partv 
affirmatively  shows  that  he  has  been  aggrieved, 
exceptions  will  not  be  sustained.  Soule  v.  Wins- 
low,  66  Me.  447;  Bean  v.  DoUiff,  67  Me.  228; 
Slate  v.  Bennett,  76  Me.  590;  Powers  v.  Mitchell, 
77  Me.  861. 

The  motions  for  a  new  trial  must  be  over- 
ruled, either  upon  the  ground  that  they  came 
too  late  {State  v.  Bowden,  71  Me.  89;  Townsend 
v.  KeUey,  2  New  Eng.  Rep.  428),  or  that,  taking 
the.  facts  stated  in  the  motions  to  be  true,  they 
do  not  furnish  any  ground  for  disturbing  the 
verdict. 

Motions  and  exceptions  overruled. 


John  F.  WOODMAN 

Woodman  C.  PITMAN  et  al. 

1 .  The  right  of  traveling  upon  the  ice  of 
a  river  and  the  right  of  cutting  and 
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taking  the  ice  are  natural  and  common 
rights. 

2.  The  right  of  way  over  the  ice  in  a 
river  where  large  quantities  of  ice  are 
annually  taken  roreommercial  purposes, 
and  where  the  traveler  is  provided  with 
good  roads  upon  either  bank  of  the 
river,  and  at  established  ferries  across 
the  river,  is  not  a  paramount  right. 

8.  The  Legislature  may  regulate  con- 
flicting public  interests  in  the  ice  upon 
a  tidal  river,  and  in  the  absence  of  le- 
gislative regulation  such  matters  ne- 
cessarily become  the  subjects  of  judi- 
cial interpretation;  and  the  law  has 
within  itself  elastic  and  creative  force 
enough  to  adapt  itself  to  6uch  questions. 

4.  Ice-cutters  should  mark  their  fields, 
after  commencing  to  cut,  with  fences  or 
other  sufficient  constructions  to  notify 
and  warn  travelers  upon  the  ice  of 
dangerous  places.  But  when  that  is 
not  done,  and  a  traveler  carelessly 
drives  into  an  opening  or  upon  thin 
ice,  caused  by  the  ice  operations,  and 
is  damaged,  he  cannot  recover  from 
the  ice-cutter. 

(Penobeoot  Decided  June  16, 1887.) 

ON  exceptions  and  motion  to  set  aside  the 
verdict,  by  the  defendants.   Motion  sus- 
tained. 

An  action  on  the  case  for  damages  occasioned 
by  the  loss  of  a  two-horse  team  while  being 
driven  by  the  servant  of  the  plaintiff  upon  the 
ice  on  Penobscot  River  below  Bangor  at  a  place 
where  the  ice  hadvbeen  cut  by  thedefendant.and 
the  new  ice  which  had  formed  had  not  ac- 
quired sufficient  thickness  and  strength  to  sus- 
tain the  weight  of  the  team. 

Other  material  facts  are  stated  in  the  opinion. 

The  verdict  was  for  plaintiff  for  $621. 

Messrs.  Wilson  &  Woodard,  for  de- 
fendants: 

The  utmost  extent  to  which  any  authority 
on  this  subject  has  gone  is  this,  that  when  a 
certain  place  or  space  on  such  a  highway  had 
for  a  long  time  been  appropriated  for  the  exer- 
cise of  the  right  of  passage,  so  that  it  was  not 
only  possible,  but  probable,  almost  to  the  ex- 
tent of  certainty,  that  the  right  would  contin- 
ue to  be  there  exercised,  and  the  signs  and 
marks  of  this  appropriation  were  plainly  visi- 
ble, then  it  would  be  wrong  there  to  do  such 
acts  as  would  render  the  exercise  of  the  right 
of  passage  dangerous. 

French  v.  Camp,  18  Me.  483. 

If  there  was  any  evidence  from  which  the 
jury  could  legitimately- infer  the  existence  of 
the  facts  involved,  ana  the  requested  instruc- 
tion was  legally  correct,  it  should  have  been 
given. 

Rumritt  v.  Adams,  67  Me.  565;  Roberts  v. 
Plaisted,  68  Me.  885. 

Instructions,  even  if  technically  accurate,  so 
given  that  they  have  a  tendency  to  mislead  and 
confuse  the  ordinary  mind.cannot  be  sustained. 

Hopkins  v.  Fowler,  89  Me.  568;  Qilmorev.  Mc- 
Neil, 45  Me.  599. 

Mr.  Chas.  P.  Stetson,  for  plaintiff : 

It  is  well  settled  that  a  requested  instruction 
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must  be  wholly  correct  {Snow  v.  Penobscot  Biter 
Ice  Co.  77  Me.  55);  also  that  "  where  the  pre- 
siding judge  instructs  the  jury  In  a  manner  sp- 

firopriatc  to  the  facts  of  the  case,  though  not 
a  terms  as  requested,  there  is  no  ground  for 
exceptions  (Stale  v.  Barnes.  29  Me.  561 ;  Hearn 
v.  Shaw,  72  Me.  187). 

In  an  action  for  personal  injuries  received 
by  reason  of  a  defect  in  a  way,  the  question 
whether  the  plaintiff,  or  driver,  was  in  the  ex- 
ercise of  ordinary  care  is  proper  for  the  jury 
to  consider  and  determine. 
Morse  v.  Belfast,  77  Me.  44. 
What-is  want  of  due  care  on  part  of  plain- 
tiff, is  a  question  for  the  jury. 
Plummer  v.  Eastern  R.  R.  Co.  78  Me.  501. 
The  instructions  as  to  right  of  plaintiff  to 
travel  on  the  ice,  and  the  duty  of  the  defend- 
ant in  cutting  ice  to  guard  the  place  cut  with 
suitable  barriers  to  warn  the  traveler,  werecor- 

French  v.  Camp,  18  Me.  483;  State  v.  Wilson, 
42  Me.  25;  Ang.  Watercourses.  §  588. 

"  The  rights  of  the  riparian  proprietor  were 
not  changed  in  the  least  when  the  surface  of 
the  river  was  covered  with  ice;  all  the  citizens 
had  still  a  right  to  traverse  the  river  in  that 
state  at  pleasure." 

42  Me.  25. 

The  words,  "  Did  that  negligence  "  (refer- 
ring to  the  negligence  of  the  defendantt) 
"  cause  the  injury  ?— I  do  not  know  that  there 
is  any  dispute  that  it  did,"  were  either  a  mistake 
of  the  reporter  or  slip  of  the  tongue  of  the 
judge.  It  was  not  noticed  at  the  time  'It 
could  not  have  affected  the  jury,  because  they 
were  fully  instructed  on  this  point  in  other 
parts  of  the  charge. 

Hearn  v.  Shaw,  72  Me.  191;  State  v.  Bentutt, 
75  Me.  590. 

Defendants  cannot  take  advantage  of  this 
slip  or  mistake,  because  the  counsel  did  not 
call  the  attention  of  the  presiding  judge  to  it 
before  the  case  went  to  the  jury. 

Rule  18;  Bradstreetv.  Rich,  74  Me.  808. 

Peters*  Ch.  /..delivered  the  opinion  of  the 
court: 

This  case  largely  depends  for  its  solution 
upon  what  may  be  the  extent  of  the  right  to 
harvest  ice  from  our  large  rivers,  compared 
with  the  conflicting  right  of  travelingnnon 
such  rivers  during  the  winter  season.  This  is 
an  interesting  topic  of  inquiry,  in  view  of  the 
importance  which  ice  has  lately  assumed  at » 
merchantable  commodity,  and  is  a  branch  up- 
on which  the  law  has  as  yet  hardly  passed  be- 
yond a  formative  period.  The  inexhaustible 
and  ever-changing  complications  In  human 
affairs  are  constantly  presenting  new  questions 
and  new  conditions,  which  the  law  must  pro- 
vide for  as  they  arise;  and  the  law  has  exenn- 
sive  and  adaptive  force  enough  to  respond  to 
the  demands  thus  made  of  it;  not  by  subvert- 
ing, but  by  forming  new  combinations  sea 
making  new  applications  out  of  its  dreadv  es- 
tablished principles,— the  result  produced**- 
ing  only  '"the  new  corn  that  cometh  out  of  tha 
old  fields." 

Neither  of  the  rights  which  seem  in  coafiw 
in  the  present  case,— that  of  harvesting loeaal 
that  of  traveling  upon  the  ice.— is  absoh**  * 
any  person.   No  one  has  any  absolute  pro?** 
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ty  in  either.  They  are  derived  from  a  natural 
right,  which  all  have,  to  enjoy  the  benefit  of 
the  elements,  such  as  air, light,  and  water;  and 
are  common  or  public  rights,  which  belong  to 
the  whole  community.  In  the  Roman  law 
they  were  classified  as  "imperfect  rights." 
Not  that  all  persons  can  or  do  enjoy  the  boon 
alike  Much  depends  upon  first  appropriation. 
One  man's  possession  may  exclude  others  from 
it.  Says  Blackstone  (2  Com.  14):  "These 
things,  so  long  as  they  remain  in  possession, 
every  man  has  "a  right  to  enjoy  without  dis- 
turbance; but  if  once  they  escape  from  his  cus- 
tody, or  he  voluntarily  abandons  th»  use  of 
them,  they  return  to  the  common  stock,  and 
any  man  else  has  an  equal  right  to  seize  and 
enjoy  them  afterwards."  They  are  the  sub- 
lets of  qualified  property  by  occupation.  2 
Kent,  Com.  848. 

Each  right  is,  in  theory,  speaking  generally, 
relative  or  comparative.  Each  recognizes 
other  rights  that  may  come  in  its  way.  Each 
must  be  exercised  reasonably.  And  what 
would  be  a  reasonable  exercise  of  the  one  or 
the  other  at  any  particular  place,— for,  clear- 
ly, there  would  be  a  difference  in  the  relative 
importance  of  the  different  rights  in  different 
localities, — depends  in  a  large  degree  upon  the 
benefits  which  the  community  derive  there- 
from. The  public  wants  and  necessities  are 
to  be  considered.  The  two  kinds  of  franchise 
belong  to  the  people  at  large,  are  owned  in 
common;  and  the  common  good  of  all  must 
have  a  decisive  weight  on  the  question  of  in- 
dividual enjoyment. 

These  and  all  other  public  rights,  and  the 
relation  that  shall  subsist  between  them,  when 
not  thereby  trenching  upon  Congressional  ju- 
risdiction, may  be  regulated  by  the  Legisla- 
ture. The  Legislature  is  the  trustee  of  the 
public  rights  for  the  people.  And,  as  such 
agent  or  trustee,  the  Legislature  of  this  State 
has  gone  a  great  way  in  abridging  an  individ- 
ual enjoyment  of  some  of  the  common  rights 
and  privileges  possessed  by  society,  when 
the  legislation  has  presumably  enured  to  the 
common  good.  It  authorized  the  changing;  of 
the  channel  of  Saco  River,  although  the  effect 
of  the  diversion  was  to  impair  the  value  of  a 
good  deal  of  private  property  (Spring  v.  But- 
*eU,  7  Me.  278);  has  allowed  private  interests  to 
be  subserved  to  the  injury  of  other  private  in- 
terests by  permitting  dams  and  mills  to  be  erec- 
ted, which  prevented  the  flow  and  ebb  of  the 
tide.upon  the  ground  that  the  public  as  a  whole 
were  to  be  benefited  thereby  (Parker  v.  Cutler 
MiUdom  Co.  20  Me.  858);  has  granted  to  a  single 
individual  the  exclusive  right  of  navigating 
Penobscot  River  above  the  tide,  with  steamers, 
for  a  period  of  twenty  years,  for  the  consider- 
ation of  improvements  to  be  made  in  the  nav- 
igation of  the  river  by  the  grantee  (Moor  v. 
Veazu.  81  Me.  860;  8.  C.  82  Me.  843;  Veaae  v. 
Moor,  14  How.  668,  55  U.  8.  bk.  14,  L.  ed. 
545).  These  are  illustrations  of  the  legislative 
power  in  such  matters. 

The  Legislature  has  Jthe  constitutional  au- 
thority, no  doubt,  to  provide  rules  regulating 
the  possession  and  cultivation  of  the  ice-fields 
upon  our  navigable  rivers,  where  the  tide  ebbs 
and  flows,  at  all  events,  so  far  as  the  business 
is  carried  on  below  low- water  line;  and  for  the 
adjustment  of  conflicting  interests  which  may 
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affect  that  privilege.  If  it  omits  to  do  so,  such 
matters  necessarily  become  the  subjects  of  ju- 
dicial interpretation.  While  the  judicial  is 
not  coextensive  with  the  legislative  jurisdic- 
tion upon  the  questions,  there  can  be  no  doubt 
that  it  is  within  the  scope  of  judicial  authority 
to  determine  the  manner  in  which  such  public 
privileges  may  be  best  enjoyed  by  the  public, 
provided  that  any  judicial  regulation  which 
may  be  attempted  shall  do  no  violence  to  ex- 
isting law. 

The  law  is  subject  to  slow  and  gradual 
growth.  A  remarkable  instance  of  the  devel- 
opment of  the  law  is  seen  in  the  doctrine  unan- 
imously adopted  by  the  courts  in  this  coun 
try  that  a  river  may  be  considered  navigable 
although  not  affected  by  a  flow  of  the  tides 
from  the  sea.  The  common  law  was  other- 
wise. Lord  Hale,  the  great  publicist,  knew 
no  such  doctrine.  Legislation  did  not  create 
it.  The  courts  feh  obliged  to  adopt  the  inter- 
pretation, as  a  new  application  of  an  old  rule, 
from  an  irresistible  public  necessity.  The 
court  of  no  State  has  probably  ventured  so  far 
as  this  court  has  in  maintaining  that  small 
streams  have  floatable  properties  belonging  to 
the  public  use.  Our  climate  and  forests,  to- 
gether with  the  interest  and  wants  of  the  com- 
munity,make  the  doctrine  here  reasonable, — a 
reasonable  interpretation  of  the  law.  While 
in  some  of  the  States,  where  less  necessity  for 
the  doctrine  exists,  it  is  considered  by  their 
courts  to  be  untenable  as  subversive  of  private 
rights.  So,  in  handling  the  somewhat  novel 
and  important  questions  now  pending  before 
us,  we  are  certainly  at  liberty  to  construct,  out 
of  admitted  legal  principles,  such  reasonable 
rules  as  will  meet  the  requirements  of  the  case. 

The  importance  to  the  public,  of  the  ice 
privileges  within  the  territory  before  named,  is 
incomparablygreater  than  is  that  of  traveling 
on  the  ice.  Winter  river-roads  are  of  much 
less  consequence  at  the  present  day  than  for- 
merly. In  the  earlier  days  the  natural  ways 
were  the  only  ways  for  travel,  and  upon  the 
large  ponds  and  lakes,  and  upon  the  rivers  in 
remote  places,  the  same  necessity  may  even 
now  exist.  But  at  Bangor,  and  for  some  dis- 
tance below,  the  principal  area  of  Penobscot 
River  from  which  the  ice-cuttings  have  been 
for  some  years  customarily  taken,  the  public 
have  no  need  of  a  way  on  the  ice.  The  traveler 
receives  much  more  than  an  equivalent  for  any 
deprivation  of  the  natural  passage,  in  the  use 
of  the  roads  on  the  banks  of  the  river,  at  all 
times  kept  passable  at  the  public  expense. 
Roads  over  the  ice  are  rarely  suitable  and  pas- 
sable,—only  occasionally  so.  The  access  to 
them  from  the  shores  is  difficult  if  not  danger- 
ous, where  the  tide,  as  it  does  here,  ebbs  and 
flows.  Permission  must  be  had  of  the  riparian 
proprietor  to  cross  his  land,  to  enable  one  to 
get  to  the  river  without  being  a  trespasser. 
The  inconveniences  rendered  the  privilege 
nearly  if  not  quite  worthless.  Nor  is  any  con- 
siderable use  of  the  river  for  such  purpose 
proved  or  suggested. 

On  the  other  hand,  the  business  of  gathering 
ice  for  merchantable  purposes  has  assumed  ex- 
traordinary importance  on  our  rivers.  Large 
amounts  of  capital  are  invested;  thousands  of 
men  and  of  teams  are  employed  at  a  season  of 
the  year  when  other  employment  cannot  be 
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obtained  by  them;  the  outlay  is  mostly  in  bills 
for  labor,  widely  circulated;  a  crop  of  immense 
value  is  annually  produced  from  an  exhaust- 
less  soil,  without  Bowing;  the  shipping  busi- 
ness is  materially  aided  by  it,  the  wealth  of 
the  State  is  greatly  increased  by  it;  it  is  emi- 
nently a  business  of  the  people.  It  would 
seem  unreasonable  to  embarrass  such  an  im- 
portant enterprise  by  according  to  the  travel- 
ing public  a  paramount  right  of  passage,  when 
such  right,  even  to  its  possessor,  is  scarcely 
good  for  anything. 

It  is  an  error,  we  think,  to  invest  the  right  of 
passing  on  the  ice  in  all  places  with  the  same 
degree  of  importance  as  that  which  attaches  to 
the  right  of  vessels  in  navigable  waters.  It 
may  be  an  offshoot  of  the  navigable  right, — 
something  akin  to  it, — but  a  rightof  asecondary 
or  inferior  degree.  The  idea  of  roads  over  the 
frozen  surface  of  rivers  was  never  broached  in 
the  old  common  law, — it  has  grown  up  since, — 
and  should  be  the  superior  right  or  not,  accord- 
ing to  circumstances.  We  know  of  only  one 
judicial  decision  touching  the  subject, — that  in 
our  own  State  (French  v.  Camp,  18  Me.  488), 
and  that  does  not  contradict  the  views  we  ex- 
press in  this  discussion.  There  the  plaintiff's 
injury  came  from  the  defendant's  carelessness 
in  cutting  a  hole  through  the  ice,  and  leaving 
it  exposed,  upon  or  near  a  place  where  there 
had  been  a  winter-road  for  more  than  twenty 
years.  Weston,  Oh.  J.,  there  says:  "Assuming 
that  the  defendant  has  as  good  a  right  to  the 
use  of  the  water  as  the  plaintiff  or  the  public 
generally  had  to  the  right  of  passage,  the  use 
of  a  common  privilege  should  be  such  as  may 
be  most  beneficial  and  least  injurious  to  all 
who  have  occasion  to  avail  themselves  of  it." 
In  the  present  case  it  must  be  remembered  the 
defendants  are  not  defending  themselves  as  ri- 
parian owners,  for  that  would  justify  their 
possession  only  to  low-water  line,  but  as  a  por- 
tion of  the  public,  partaking  of  a  common  and 
public  right.  Brastoxe  v.  Rockport  lee  Co.  77  Me. 
100. 

An  unlawful  obstruction  to  navigation,  be- 
ing a  common  nuisance,  is  remedial  by  indict- 
ment or  by  abatement;  or  a  court  of  equity  may 
take  jurisdiction  upon  an  information  filed  by 
an  attorney-general.  Gould,  Waters,  §  121. 
It  would  seem  strange  to  see  the  ice-harvesters 
accused  of  nuisance.  But  nuisance  exists,  la 
lawful  business,  only  where  actual  injury  is  sus- 
tained. It  must  be  some  essential  injury  and 
damage.  >  "People  living  in  cities  and  large 
towns  must  submit  to  some  annoyance,  to  some 
inconvenience,  to  some  injury  and  damage; 
must  even  yield  a  portion  of  their  rights  to  the 
necessities  of  business."  Wood.Nuis.il.  In  an 
English  case  it  was  said:  "Where  great  works 
are  carried  on,  which  are  the  means  of  develop- 
ing the  national  wealth,  persons  must  not  stand 
on  extreme  rights,  and  bring  actions  for  every 
petty  annoyance."  8t.  Helena  Smelting  Co.  v. 
Tipmng,\\  Jur. 785,  reported  in  116  E.C.L. 1098. 
In  Rhodes  v.  Otis,  88  Ala. 578,  a  much-quoted  case, 
the  test  of  the  floatability  of  a  stream  was  held 
fo  be,  whether  fit  for  valuable  floatage  and 
useful  to  important  public  interests.  In  Weth- 
ersfield  v.  Humphrey,  20  Conn.  217,  it  was  held 
that,  in  order  to  make  a  stream  navigable, 
"there  must  be  some  commerce  and  navigation 
upon  it  which  is  essentially  valuable."  Same 
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decision  in  22  Conn.  198.  Navigators  most  en- 
dure inconveniences  for  the  greater  general 
good.  Brown  v.  Preston,  88  Conn.  219.  To 
constitute  nuisance,  the  obstructions  must  ma- 
terially interrupt  general  navigation.;  State  v. 
Wilson,  42  Me.  9.  In  Row  v.  Granite  Bridge 
Corp.  21  Pick.  844,  847,  Shaw,  Ch.  J.,  said: 
"But,  in  order  to  have  this  character,  it  most 
be  navigable  to  some  purpose  useful  to  trade 
or  agriculture. "  In  Attorney- General  v.  Woods, 
108  Mass.  486.  it  is  said  that  this  language  it 
applied  to  the  capacity  of  the  stream  rather 
than  to  its  uses.  But  the  last  was  a  case  where 
the  officers  of  the  Commonwealth  were  endeav- 
oring to  prevent  an  act  supposed  to  in  juriously 
affect  the  harbor  of  Boston. 

It  is  our  opinion  that  any  occupation  of  the 
Penobscot  River,  within  the  limits  now  recti?- 
ing  our  attention,  for  the  purpose  of  a  winter 
way, would  be.  at  this  day,  of  such  insignificant 
importance,  so  useless  and  valueless  in  com- 
parison with  other  public  interests,  that  it  can- 
not be  set  up  to  prevent  or  abridge  the  taking 
of  ice  within  those  limits  to  any  extent  what- 
ever. 

We  do  not,  however,  apply  the  rule  stated 
to  any  place  where  a  way  is  commonly  used 
across  the  river,  connecting  town  or  county 
roads,  or  where  a  ferry  is  established  by  law. 
Rev.  Stat.  chap.  20,  §  7. 

The  travelers  right,  even  if  existing  theoret- 
ically, does  not,  under  the  circumstances,  as- 
sert itself.  Reasonable  use  is  practically  no 
use.  The  same  public  possessing  both  rights 
prefer  to  abandon  the  use-  of  the  one  for  the 
much  more  valuable  use  of  the  other. 

We  are  aware  that  the  law,  in  facilitating 
the  enjoyment  of  public  rights, — and  no  pri- 
vate right  is  involved  in  this  controversy,— 
scans  closely  the  grounds  upon  which  it  admits 
the  advantage  of  one  person  to  be  set  off  again* 
the  disadvantage  of  another.  In  an  early  Eng- 
lish case  (Cox  v.  Russell,  6  B.  &  C.  566)  an  ex- 
treme rule  was  promulgated,  in  later  cases  not 
fully  assented  to,  that  the  staiths  erected  in  the 
river  Tyne,  should  not  be  regarded  as  a  public 
nuisance,  if  the  public  benefit  produced  by 
them  countervailed  the  prejudice  done  to  indi- 
viduals,—the  supposed  public  benefit  bring 
that  in  consequence  of  the  erections  coals 
would  be  brought  to  the  London  market  in 
better  condition  or  for  lesser  price.  In  subse- 
quent cases  it  has  been  maintained  that  the 
benefit  to  be  derived  from  tolerating  any  im- 
pairment of  the  navigable  convenience  must 
be  direct,  and  that  the  staiths  in  the  Tyne  were 
a  remote  and  indirect  benefit  merely,  and  not 
computable  as  a  public  benefit  in  the  sense  of 
the  term  in  which  it  should  be  used  when  con- 
sidering the  question  of  nuisance;  and  it  haft 
been  explained  that  the  benefit  must  be  a  pub- 
lic benefit  to  the  same  public;  that  the 
public,  or  some  part  of  the  public  which  i 
the  inconvenience,  must  also  receive  the  1 
fit;  that  it  must  be  both  beneficial  and  injuries* 
to  the  public  using  the  same  waters. 

A  satisfactory  explanation  of  the  doctrine 
appears  in  a  discussion  by  J  easel,  M.  K, 
Attorney-General  v.  Terry,  L  R  OChtt 
where  he  says:  "Then  it  may  be  asked.  What 
is  a  public  benefit?  In  my  view,  it  is  a  r 
of  a  similar  nature,  showing  that  on  a  T 
of  convenience  and  inconvenience  the 
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at  that  place  not  only  lose  nothing,  but  gain 
something  by  the  erection."  In  that  case  it 
was  decided  that  any  benefit  in  the  way  of 
gaining  trade,  to  a  ajngle  individual  erecting  a 
wharf  in  navigable  waters,  was  too  remote  to 
be  held  to  be  for  the  advantage  of  the  public 
generally,  when  the  channel  intruded  upon 
was  so  narrow  that  every  foot  of  it  was  wanted 
for  navigation.  In  the  opinion  an  illustration 
of  public  benefit  is  given  by  supposing  the 
piers  of  a  bridge  to  be  placed  in  the  middle  of 
a  navigable  river,  thereby  "to  some  extent,  to 
a  more  or  less  material  extent,  obstructing  the 
navigation,"  but  the  necessity  is  great  and  the 
injury  trifling.  In  that  case,  says  the  opinion, 
"it  would  be  a  benefit  that  would  counterbal- 
ance the  public  injury." 

Applying  the  doctrine  as  carefully  as  it  is 
guarded  in  the  cases  most  widely  differing 
from  the  case  of  Roe  v.  Russell,  above  cited  .we 
feel  assured  that  our  conclusions  are  correct  in 
sustaining  the  contention  of  the  present  de- 
fendants. Here  the  ice-gatherer  and  the  trav- 
eler belong  to  the  same  public;  have  presum- 
ably Interests  alike;  were  using  the  same  river 
—the  same  waters — though  in  different  ways. 
The  ice-takers  were  occupying  the  river  under 
the  natural  right  of  dipping  water  therefrom, 
and  it  is  as  if  thousands  of  men  were  simulta- 
neously exercising  the  right  together.  The 
enterprise  directly  fosters  the  interests  of  navi- 

Edon  on  the  river.  On  the  other  hand,  as  we 
re  before  said,  the  right  of  travel,  so  far  as 
pertaining  to  the  navigation  of  the  river,  is 
under  the  circumstances,  at  most,  a  secondary, 
theoretical  right,  and  of  no  real  and  essential 
value.  Even  private  property  may  be  taken 
for  public  use  by  affording  compensation. 
Here,  if  the  traveler  is  not  allowed  the  use  of 
the  river,  it  is  because  more  than  compensation 
is  supplied  to  him  in  other  roads  provided  for 
his  use. 

We  think  the  trial  was  conducted  upon  a 
too  literal  application  of  the  principles  which 
govern  the  use  of  navigable  streams,  and  that 
the  jury  were  thereby  prejudiced  against  the 
defendants  to  their  injury. 

These  views  being  accepted,  it  necessarily 
follows  that  this  portion  of  the  river  should  be 
considered  as  virtually  closed  during  the  win- 
ter against  general  traveling.  The  whole 
tract  cut  over  must  be  constantly  beset  with 
danger  to  a  traveler  who  does  not  keep  up  an 
especial  acquaintance  with  the  condition  of 
the  ice.  Besides,  the  ice-fields,  after  they  have 
been  staked  and  fenced  and  scraped — and  in 
some  instances  connecting  fields  extend  across 
the  river — have  so  far  become  the  property  of 
the  appropriator,  that  an  action  would  lie 
against  one  who  disturbs  his  possession.  Peo- 
ple's lee  Co.  v.  Steamer  Excelsior ,  44  Mich.  229. 

At  the  same  time  the  appropriators  should, 
by  suitable  means,  reasonably  guard  their 
fields  against  exposing  to  danger  persons  who 
may  be  likely  to  innocently  intrude  upon 
them,  if  such  likelihood  may  be  seen  to  exist. 
It  is  not  necessary,  in  the  present  case,  to  in- 
quire whether  the  defendants  sufficiently  ob- 
served such  caution  or  not,  inasmuch  as  we 
are  clearly  of  the  belief  that  the  plaintiff's  serv- 
ant in  charge  of  his  team  was  guilty  of  an  act 
of  carelessness  which  caused  the  plaintiffs 
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Even  if  the  defendants  were  in  fault,  their 
delinquency  would  be  a  prior  act,  while  the 
servant's  was  a  subsequent,  distinct,  independ- 
ent act  The  defendants  had  no  reason  to  sup- 
pose the  servant  would  go  in  the  direction  he 
did,  or  be  heedless  in  his  course  if  he  were  to  go 
there.  As  one  judge  said:  "One  man  is  not 
required  to  take  another  man's  discretion  in 
his  keeping." 

At  all  events,  the  defendants'  act  or  omission 
was  not  negligence  against  the  plaintiff, — not 
an  act  which  the  plaintiff  can  complain  of. 
The  idea  is  clearly  expressed  in  2  Law  Quar. 
Rev.  (London.)  p.  607:  "  The  party  who  last 
has  a  clear  opportunity  of  avoiding  the  acci- 
dent, notwithstanding  the  negligence  of  his 
opponent,  is  considered  solely  responsible  for 
it.  In  such  case  defendants  are  not  even 
guilty  of  contributory  negligence;  that  is,  their 
negligence  does  not  in  a  legal  sense  contribute 
to  it  or  participate  in  it.  it  is  merely  a  passive 
agency,  or  condition,  or  situation  through  or 
by  which  the  accident  happened, — but  no  part 
of  its  real  and  controlling  cause.  O'Brien  v. 
MeOUnehy,  68  Me.  552,  557. 

The  servant  was  hardly  even  a  traveler  on 
the  river  in  the  ordinary  sense  of  the  term. 
He  was  himself  an  operative  at  the  ice-fields. 
He  came  with  his  team  upon  the  ice  by  cross- 
ing defendants'  land,  striking  a  traveled  way 
which  led  upon  the  ice,  along  the  shore,  up  to 
the  field  of  operations  he  was  to  engage  in. 
From  a  freak  of  his  own,  instead  of  keeping 
the  road,  as  properly  he  should,  he  crossed  one 
of  defendants'  fields,  as  properly  he  should 
not,  and.  while  attempting  to  go  across  or 
around  another  field  of  theirs,  his  team  broke 
through  the  ice  and  was  lost. 

The  pretense  is  set  up  that  the  defendants 
had  no  fence  as  a  protective  barrier  at  the  end 
of  .the  field  extremes  t  from  the  west  bank  of 
the  river,  to  prevent  the  traveler  from  going 
upon  the  thin  ice.  None  was  needed.  The 
exercise  of  ordinary  care  by  the  servant  was  all 
that  was  needed.  There  was  a  large  ridge  of 
snow  and  ice  at  the  easterly  end  of  the  field, 
several  feet  high,  thrown  up  by  scraping  the 
field  from  west  to  east  in  preparation  for  ice- 
cutting.  It  seems  that  the  ice  was  left  uncut 
and  solid  for  a  space  of  twelve  or  fifteen  feet 
in  width  inside  of  the  piles  or  ridge,  in  order 
to  afford  space  wide  enough  for  a  pair  of 
horses  to  travel  upon  while  cutting  out  and 
handling  the  cakes  of  ice.  It  is  a  risky  track 
for  any  horses,  but  what  dangers  there  are 
upon  the  track  is  incidental  to  the  business. 
The  servant  confesses  that  he  was  acquainted 
with  the  mode  of  the  business, — that  he  knew 
that  the  ice  had  been  scraped  up  to  the  ridge 
of  snow, — knew  that  there  might  be  holes  and 
thin  ice  where  the  field  had  been  scraped, — 
knew  that  he  was  going  upon  the  scraped  ice, 
—and  still  he  recklessly  undertook  to  conduct 
his  team  on  the  inside  of  the  ridge,  when 
there  was  an  abundance  of  room  to  drive  safely 
outside  of  it.  By  his  carelessness,  for  which 
there  seems  to  be  no  rational  explanation,  the 
plaintiffs  property  was  lost. 

Motion  sustained. 

Walton,  Danforth,  Virgin,  Libbey, 
and  Foster,  J  J.,  concurred. 

Haskell,  J.:  I  concur  in  the  result;  but  I 
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cannot  agree  to  the  reasoning  of  the  opinion  of 
the  court,  for  the  following  reasons: 

The  right  of  navigation  in  public  waters  is 
paramount,  although  they  may  be  subjected 
to  any  other  useful  purpose,  even  though  such 
use  may  temporarily  impede  the  paramount 
right;  but  when  a  use  blocks  navigation,  it 
must  cease  until  the  necessities  of  navigation 
be  served. 

A  vessel  may  lawfully  be  at  anchor  in  and 
completely  obstruct  a  roadstead  so  long  as 
It  is  not  needed  for  passage  by  other  vessels ; 
but  when  needed,  the  channel  must  be  left 
open.  The  rights  of  passage  and  of  anchorage 
are  common  rights,  but  the  former  from  ne- 
cessity is  paramount,  that  both  rights  may  be 
reasonably  enjoyed.  Both  may  be  exercised, 
but  neither  can  lawfully  be  destroyed. 

A  sailing  vessel,  in  ascending  a  river,  may  oc- 
cupy the  whole  channel  if  necessary,  and  a 
steamer  astern  must  so  remain  unless  it  may 
pass  her  safely;  but  when  the  former  comes  to 
anchor  the  steamer  has  the  paramount  right 
of  passage,  and  the  channel  must  be  left  open 
If  possible. 

So,  a  traveler  upon  a  highway  has  a  para- 
mount right  to  pass  along,  and  teams  standing 
and  obstructing  the  way  must  move  to  give 
reasonable  chance  for  passage. 

Frozen  navigable  rivers  are  public  highways; 
and  the  traveler  ordinarily  has  the  paramount 
right  of  passage  as  necessarily  incident  to  the 
reasonable  enjoyment  of  his  right ,  but  it  must  be 
exercised  in  common  with  such  uses  as  thefrozen 
surface  of  the  river  is  adapted  to.  One  such 
use  is  the  harvesting  of  ice,  a  use  that  may  im- 
pede travel.  Both  are  common  rights,  and 
both  may  be  lawfully  exercised;  but  both  can- 
not be  enjoyed  at  the  same  spot  at  the  same 
time,  because  the  one  may  be  there  destructive 
of  the  other,  so  that  it  may  be  reasonable  for 
that  use  giving  the  larger  public  benefit  to  re- 
strict other  uses  to  a  narrower  compass,  but  it 
cannot  lawfully  monopolize  the  whole  right  to 
the  utter  destruction  of  all  other  rights. 

Ice-gathering  has  become  a  remunerative 
and  useful  Industry,  and  is  a  great  benefit  to 
the  public.  The  nature  of  the  business  neces- 
sarily requires  that  it  should  not  be  subjected 
to  a  paramount-  right  of  travel  that  may  de- 
stroy its  reasonable  enjoyment.  Both  ice- 
gatherers  and  travelers  are  partakers  in  a  com- 
mon right.  Neither  has  such  a  paramount  right 
as  to  permanently  and  entirely  extinguish  that 
of  the  other,  but  both  may  exercise  their  right 
reasonably,  under  all  the  circumstances  sur- 
rounding their  conduct. 

If  the  public  has  appropriated  a  particular 
portion  of  the  ice  of  a  stream  or  pond,  and  has 
worn  a  well-beaten  track  upon  the  same,  would 
it  be  reasonable  for  the  ice-gatherer  to  inter- 
rupt such  use?  So,  if  the  ice-gatherer  has  ap- 
propriated and  marked  his  ice-field,  leaving 
the  traveler  room  for  passage,  would  it  be  rea- 
sonable for  the  traveler  to  go  upon  it  and  de- 
file it?  Both  uses  of  the  ice  are  lawful,  but 
neither  may  wholly  exclude  the  other.  Both 
cannot  have  the  possession  and  use  of  the  same 
ice  for  different  purposes,  although  both  have 
a  common  right  to  it  so  long  as  it  remains  un- 
appropriated by  either.  The  taker  of  water 
from  a  stream  may  not  interfere  with  the  navi- 
gation of  it,  but  the  harvester  of  ice  obstructs 
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the  public  highway  at  that  place,  so  the  one 
can  no  more  take  the  whole  ice  and  destroy 
the  public  highway,  than  the  other,  without 
legislative  authority,  could  divert  the  stream 
and  leave  its  bed  dry  and  unnavigable.  Courts 
may  declare  the  relative  rights  of  persons,  but 
they  cannot'  extinguish  them. 

The  plaintiff's  servant  had  no  need  to  enter 
upon  the  defendants'  ice-field,  and  he  is  charge- 
able with  notice  of  the  dangerous  character  of 
the  spot,  and  for  his  imprudence  in  so  doing 
the  plaintiff  is  not  entitled  to  recover. 


Charles  B.  HAZELTINE  et  al 
v. 

BELFAST  &  MOOSEHEAD  LAKE  R  R. 
CO.  et  al. 

*1.  Holders  of  preferred  stock  in  the 
Belfast  &  Moosehead  Lake  Railroad. 
Company  are  entitled  to  a  dividend^ 
from  net  profits  each  year  during  which  IP 
they  are  earned,  bat  not,  under  the 
terms  of  their  subscription,  to  cumula- 
tive dividends.   The  arrearages  of  one 
year  are  not  payable  out  of  the  earnings 
of  subsequent  years.    The  inquiry  is 
whether  earned  during  the  particular 
year  for  which  they  are  demanded. 

2.  Whilst  the  prospective  wants  and  lia- 
bilities of  a  railroad  corporation  may  be 
taken  into  account  in  ascertaining 
whether  net  profits  have  been  earned 
from  which  the  corporation  can  afford 
to  declare  a  dividend,  directors  are  not 
justified  in  refusing  to  declare  a  divi- 
dend to  preferred  stockholders  from 
earnings  on  hand,  merely  because  the 
corporation  cannot  pay  ail  of  its 
funded  mortgage  indebtedness  at  Ma- 
turity if  dividends  be  paid;  other  con- 
ditions are  to  be  considered. 

3.  The  court  will  compel  a  corporation 
*  to  declare  and  pay  dividends  on  pre- 
ferred stock  when  the  question  be- 
comes one  more  of  right  to  be  deter- 
mined by  the  law  than  of  discretion  to 
be  determined  by  the  directors,  and  the 
directors  refuse  to  perform  their  legal 
duty. 

4.  The  defendant  corporation  owss 
nothing  but  a  bonded  mortgage  debt  of 
$160,000,  to  mature  in  1890;  the 
common  stock  is  $380,400,  and  the 
preferred  $867,700;  the  road  cost 
$ 1,050,000;  the  earnings  of  the  road 
have  paid  off  an  indebtedness  of 
$851,900,  which  entered  into  it*  con- 
struction, the  reduction  commencing  to 
1871,  and  terminating  in  1885,  leaving 
in  the  latter  year  $88,418.88  cash  as- 
sets on  hand;  the  expenses  of  the  cor- 
poration are  trifling  beyond  the  pay- 
ment of  $9,000  annually  as  interest  oa 
the  bonded  debt;  the  roavd  to  mtim 
lease  until  1981,  at  an  assured  rent  «* 
$38,000  per  year,  the  less* 
the  road  at  its  own  risk  and 
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and  keeping  it  in  repair  and  paying 

all  taxes  thereon;  the  corporation  has 
the  ability,  npon  the  strength  of  the 
lease,  or  on  the  value  of  the  road,  to  re- 
new a  portion  of  the  debt,  or  all  of  it, 
upon  advantageous  terms;  and  the  pref- 
erence shareholders  have  been  for  many 
rears  deprived  of  dividends  to  enable 
the  corporation  to  consummate  the  pay- 
ment of  its  debts.  Held,  under  these 
and  other  less  important  facts,  that  the 
preferred  stock  is  entitled  to  a  full 
annual  dividend  from  the  balance  of 
earnings  remaining  on  hand  at  the  ex- 
piration of  the  year  1886. 

fiSValdo  Decided  June  6. 1887.) 

BILL  in  equity.    Bill  sustained. 
The  facts  are  fully  stated  in  the  opinion. 
Mr.  Was.  EL  Fogler,  for  plaintiffs: 
The  character  of  the  preferred  stock  of  this 
company,  and  the  rights  of  the  holders  in  re- 
lation to  dividends,  have  been  fully  and  ex- 
'itnstWely  discussed  and  determined  by  this 
«>urt  in  the  recent  case,— Belfast  &  M.'L.  R.  R. 
Co.  v.  Belfast.  77  Me.  445. 

"In  determining  whether  a  company  is  en- 
titled to  pay  a  dividend  to  its  shareholders,  the 
property  acquired  for  permanent  use  in  car- 
rying on  the  business  may  be  valued  at  the 
price  actually  paid  for  it,  although  it  could  not 
be  sold  again  except  at  a  loss/' 
Morawetz,  Corp.  2d  ed.  §  440. 
"All  that  is  required  is  that  the  whole  cap- 
ital originally  contributed  by  the  shareholders 
shall  be  put  into  the  business  and  kept  there." 
IbfcL 

"The  rule  above  stated  applies  to  all  corpo- 
rations  whose  capital  stock  is  intended  to  pro- 
vide a  permanent  means  of  carrying  on  busi- 
saw.  *  *  *  If  the  capital  of  a  company  of  this 
description  is  invested  in  machinery,  land,  or 
fixtures  used  in  carrying  on  its  business,  the 
machinery,  land,  or  fixtures  may  be  valued  at 
their  original  cost,  provided  they  be  kept  in 
ftefr  original  condition. " 

Id.  §441. 

"A  corporation  may  be  largely  indebted,  and 
vet  be  entitled  to  pay  dividends  to  its  share- 
holders before  the  indebtedness  has  been  paid, 
nd  it  may  even  borrow  money  for  the  pur- 
pose of  paying  a  dividend,  provided  a  surplus 
would  remain  after  deducting  the  amount  of 
the  company's  capital  and  indebtedness  from 
Gas  fair  value  of  the  assets  which  it  owns.* 

Id.  §488. 

The  law  as  to  the  right  of  shareholders  to 
ttvidends,  as  stated  by  Morawetz,  above 
noted,  applies  to  shareholders  generally. 
Bnt  the  complainants  are  the  holders  and  own- 
»  of  preferred  stock.  The  preference  is 
rested  by  virtue  of  a  contract  with  the  corpo 


m*aU  v.  New  York,  L.  E.  &  W.  R.  Go.  15 
fed.  Bep.  575. 

"I*  is  the  duty  of  the  directors  to  pay  the 
KOftared  shareholders  their  promised  or  gua- 
matssrl  dividends  whenever  the  company  has 
ttvadhrsd  funds  which  may  rightfully  be  used 
or  lb*  payment  of  dividends.  This  rule  ap 
rites  vrith  peculiar  strictness  when  the  pre- 
erred  shareholders  are  entitled  to  receive  their 
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dividends  annually  out  of  profits  earned  dur- 
ing the  current  year  only,  and  a  deficit  in  any 
year  does  not  become  payable  out  of  subse- 
quent profits." 

Morawetz,  Corp.  2d  ed.  §  459. 

"There  is  this  distinction  between  dividends 
or  income  upon  preferred  stock  and  those  upon 
common  stock,  that  whereas,  in  regard  to  the 
latter  the  question  of  -their  declaration  is  a 
matter  of  discretion  with  the  directors,  with 
which  courts  will  generally  not  interfere,  in 
regard  to  the  former  the  question  of  ability  to 
pay  is  to  be  decided  by  the  court  whose  inter- 
position is  invoked,  and  the  decision  of  the 
directors  is  not  conclusive." 

Oreen's  Brice,  Ultra  Vires,  p.  164,  note  a. 

In  Richardson  v.  Vermont  &  M.  R.  R.  Co.  44 
Vt.  618,  the  court  states  the  rule  as  follows: 
"In  other  words,  there  must  be  such  pecuniary 
ability  as  would,  but  for  the  obligation  to  pay 
this  interest,  justify  the  payment  of  a  dividend 
to  stockholders." 

In  Kent  v.  Quicksilver  Mining  Go.  12  Hun, 
58,  which  was  a  bill  by  preferred  stockholders 
to  restrain  the  company  from  issuing  further 
shares  of  preferred  stock,  the  court  says  of  the 
rights  of  the  holders  of  this  class  of  stock: 
"And  as  the  shares  themselves  are  issued  in  a 
form  clearly  importing  a  right  in  the  holders 
to  demand  and  receive  a  corresponding  por- 
tion of  the  net  earnings  of  the  company,  it 
cannot  consistently  be  held  that  he  can  be  de- 
prived, without  his  consent,  of  that  right  by 
the  combined  act  of  the  directors  and  other 
shareholders  in  the  corporation." 

The  decision  of  this  question  is  not  left  with 
the  corporation  or  its  directors.  The  corpora- 
tion is  one  of  the  contracting  parlies,  and 
neither  it  nor  its  agents  can  be  safely  entrusted 
with  the  power  to  determine  its  own  liabilities 
or  the  rights  of  the  other  party  to  the  contract. 

Barnard  v.  Vermont  &  M.  R.  R.  Go.  7  Allen, 
521. 

That  the  court  has  the  authority  to  deter- 
mine the  rights  of  the  complainants,  and  the 
power  to  enforce  them,  cannot  be  questioned. 

Belfast  &  M.  L.  R.  R.  Co.  v.  Belfast,  and 
Richardson  v.  Vermont  &  M.  R.  R.  Co.  supra; 
Boardman  v.  IAke  Share  <t  M.  8.  R.  Go.  84  N. 
Y.  157;  Thompson  v.  Erie  R  Co.  45  N.  Y.  468; 
Prouty  v.  Mich.  8.  &  N.  Ind.  R.  R.  Co.  1  Hun, 
055;  Beers  v.  Bridgeport  Spring  Co.  42  Conn. 
16;  Pratt  v.  Pratt,  88  Conn.  446;  Scott  v.  Eagle 
F.  Ins.  Co.  7  Paige,  208;  Nichols  v.  New  York, 
L.  E.  A  W.  R.  Co.  supra. 

The  fund  is  still  in  the  hands,  or  under  the 
control,  of  the  corporation.  It  is  a  trust  fund, 
and  no  act  of  the  directors  or  of  the  corpora- 
tion can  lawfully  divert  it  from  its  proper  use. 

Beers  v.  Bridgeport  Co. ;  Pratt  v.  Pratt,  and 
Boardman  v.  Lake  Shore  it  M.  8.  R.  Co.  supra; 
Jermain  v.  Lake  Shore  A  M.  8.  R.  Go.  91 N.  Y. 
483. 

A  court  of  equity  "may  vary,  qualify,  re- 
strain, and  model  the  remedy,  so  as  to  suit  it 
to  mutual  and  adverse  claims,  controlling 
equities,  and  the  real  and  substantial  rights  of 
all  the  parties." 

1  Story.  Eq.  Jur.  S  28. 

"Equitable  remedies  are  distinguished  by 
their  flexibility,  their  unlimited  variety,  their 
adaptability  to  circumstances,  and  the  natural 
rules  which  govern  their  use.  There  is,  in  fact. 
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do  limit  to  their  variety  and  application;  the 
court  of  equity  has  the  power  of  devising  its 
remedy  and  shaping  it  bo  as  to  fit  the  chan- 
ging circumstances  of  every  case  and  the  com- 
plex relations  of  all  the  parties." 
1  Pom.  Eq.  Jur.  §  109. 

Messrs.  Dmtnraond  £  Drommond,  for 

defendants: 

The  condition  was  that  no  assessment  (except 
for  preliminary  survey  and  location)  should 
be  made,  nor  any  work  be  commenced,  "until 
the  full  amount  be  secured  for  its  completion 
to  Newport."  The  design  of  this  provision 
and  the  result  expected  from  it  are  expressly 
stated  (as  if  to  avoid  any  possible  question); 
"thereby  avoiding  the  necessity  of  any  mort- 
gage or  incumbrance  being  ever  contracted  by 
this  corporation." 

To  prevent  the  violation  of  such  a  contract, 
a  single  stockholder  may  maintain  a  bill  in 
equity  against  the  directors,  the  corporation, 
or  the  other  stockholders. 

Wood's  Field,  Corp.  S  861. 

The  holder  of  a  certificate  does  not  thereby 
become  a  creditor  of  the  corporation,  and  can- 
not maintain  an  action  at  law  against  the  cor- 
poration for  a  failure  to  declare  and  pay  divi- 
dends. 

Id.  §  107. 

We  admit,  however,  a  distinction  between 
the  two  classes  of  stock,  as  stated  by  the  same 
author. 

Id.  §  108. 

In  a  recent  case  in  the  New  York  Court  of 
Appeals,  in  which  a  stockholder  brought  a 
suit  to  compel  it  to  declare  a  dividend,  the  cor- 

S oration  had  $86,000  on  hand;  it  owed  $75,000, 
ue  in  seventeen  years.  The  corporation  had  no 
immediate  need  of  the  surplus  on  hand,  or  of 
its  earnings,  except  to  pay  the  current  expenses, 
which,  including  interest  on  the  debt,  were 
about  $10,000  a  year.  The  court  said :  "The 
property  of  every  corporation,  including  all  its 
earnings  and  profits,  belongs  primarily  to 
such  corporation  exclusively,  and  not  to  its 
stockholders,  individually  or  collectively. 
They  have  a  certain  claim,  it  is  true;  but  their 
claims  are  always  subordinate  to  the  claims  of 
creditors,  and  the  latter  approach  much  nearer 
to  the  condition  of  the  ownership  than  the  for- 
mer. No  stockholder  can  entitle  himself  to  any 
dividend,  or  to  any  portion  of  the  capital  stock, 
until  all  debts  are  paid.  The  funds  on  hand, 
which  the  plaintiff  asks  to  have  divided  and  dis- 
tributed among  the  stockholders, are  only  about 
half  sufficient  to  pay  the  indebtedness  of  the 
defendant.  It  is  no  sort  of  consequence,  in  a 
legal  point  of  view,  that  the  debt  is  not  yet 
due,  and  has  a  number  of  years  to  run  before 
it  matures.  The  creditors  still  have  the  better 
rigbt  to  the  funds  which  the  defendant  holds 
for  them  in  trust.  The  court  cannot  under- 
take to  say,  judicially,  that  the  future  business 
of  the  corporation  will  be  prosperous;  nor  has 
it  any  right  to  postpone  the  rights  and  claims 
of  creditors  to  future  earnings  and  accumula- 
tions, even  if  it  could  be  certain  they  would 
accrue.  The  board  of  directors,  in  their  dis- 
cretion and  in  view  of  all  the  facts  withiri  their 
knowledge,  might  do  this;  but  no  court,  I  ap- 
prehend, would  ever  undertake  to  deal  in  such 
a  manner  with  the  funds  of  the  corporation 
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which  was  indebted  to  an  amount  at  least 
double  the  fund  sought  to  be  distributed." 

Kama  v.  Rochester  &  O.  V.  B.  R.  4  Abb. 
Pr.  N.  8.  107.  cited  by  Wood,  §  98. 

But  it  is  said  that  the  object  of  the  directors 
is  to  help  the  non-preferred  stockholders.  To 
this  we  reply  that  it  is  their  duty  to  promote  the 
rights  of  those  stockholders;  but  beyond  that, 
if  the  directors  are  performing  their  duty  and 
acting  within  the  scope  of  their  rights,  it  mat- 
ters not  what  their  motive  may  be. 

Counsel  claims  that  this  is  ret  judicata,  cov- 
ered by  Belfast  dk  M.  L.  B.  R.Go.  v.  Bdfatt.Tl 
Me.  446.  But  so  far  as  the  decision  in  that  cats 
goes,  it  sustains  our  position  In  every  respect. 

It  is  the  settled  rule,  both  at  law  and  in  eq  ait  v. 
that  the  property  of  the  corporation  is  held 
primarily  for  the  payment  of  the  debts  of  the 
corporation. 

See  Wood's  Field,  Corp.  §  865. 

It  is  often  said  that  dividends  cannot  prop- 
erly be  made  until  the  debts  have  been  paid. 

Id.  and  cases  cited. 

Our  statute,  chap.  46,  §§  46,  47,  recognizes 
this  principle;  and  the  payment  of  dividend* 
when  a  debt  of  such  magnitude  is  so  soon  to 
become  due,  is  in  violation  of  its  spirit,  if  not 
of  its  terms. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

The  facts  of  this  case  and  most  of  its  ques- 
tions were  before  the  court  in  the  case  of  Bel- 
fast dk  if.  L.  B.  B.  Go.  v.  Belfast,  77  Me  445. 
The  preferred  stockholders  of  the  company  are 
now  complainants  against  the  company  and  its 
directors,  seeking  to  obtain  through  a  court  of 
equity  dividends  on  their  stock. 

On  March  20,  1886,  when  this  bill  was 
brought,  the  following  facts  existed:  The 
road  was,  and  since  May  10,  1871,  had  been, 
leased  to  the  Maine  Central  Railroad  Com- 
pany, the  lease  to  run  until  May  10,  1931,  the 
lessee  to  operate  the  road,  during  the  interna- 
ing  period  at  its  own  risk  and  expense,  to  keep 
it  in  repair  and  pay  all  taxes  thereon,  and  pay 
a  rent  of  $86,000  per  year. 

The  common  stock  amounts  to  $380,400,  sad 
the  preferred  to  $267,700,  all  paid  in.  amount- 
ing at  par  value  to  $648,100.  The  road  coat 
$1,050,000.  The  means  expended  for  its  con- 
struction, besides  stock  paid  in,  consisted  of  a 
bonded  debt  of  $150,000.  a  floating  debt  of 
$150,000,  and  an  indebtedness  to  the  city  of 
Belfast,  the  principal  stockholder,  of  $101,909 
for  borrowed  money.  The  bonded  debt  is  se- 
cured by  mortgage  on  the  road,  the  principal 
of  which  will  mature  May  15, 1890.  having  ex- 
isted in  the  same  form  since  May  15. 1870,  the 
interest  thereon  having  been  regularly  paid 
semi  annually.  It  is  the  only  debt  erfaiaaf 
against  the  company,  nor  is  it  pretended  that 
any  other  can  arise  against  the  company  from 
this  time  to  the  end  of  the  lease  in  1981.  The 
company's  expenses  are  trifling,  being  etriy 
such  as  are  necessary  to  keep  up  a  formal  cor- 
porate organization.  The  floating  debt  had 
been  wholly  extinguished,  the  borrowed  aws> 
ey  paid,  and  there  were  in  the  Ui— r/ 
§22,412.82  of  cash  assets,  all  from  ream  re- 
ceived under  the  lease,  at  the  date  of  than 
plaint. 
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At  that  time  the  directors  had  laid  aside  out 
of  money  on  hand,  $19,900,  which,  with  future 
rents,  might  be  available  as  a  reserve  fund 
wherewith  to  pay  the  bonded  debt  when  it  ma- 
tures in  1890.  But  before  this  appropriation, 
which  can  easily  be  recalled,  the  complainants 
had  used  due  diligence  in  the  way  of  demands, 
notices,  motions,  and  other  movements,  to  ob- 
tain from  the  directors  a  recognition  of  their 
equitable  right  to  a  dividend. 

Three  questions  arise  on  the  facts:  1.  Are 
the  preferred  stockholders  entitled  to  annual 
dividends,  if  earned?  2.  At  the  date  of  the 
bill  had  dividends  been  earned?  8.  Is  this  a 
case  authorizing  the  court  to  require  the  direc- 
tors to  declare  a  dividend? 

While  all  of  these  questions  were  hardly  be- 
fore the  court  in  the  former  case,  to  be  directly 
adjudicated,  still  they  were  necessarily  in- 
volved in  it,  and  we  then  considered  them  care- 
fully, hoping  the  parties  would  be  satisfied 
with  the  results  which  were  foreshadowed, 
without  proceeding  with  further  litigation. 
We  then  indicated  that  we  were  of  the  opinion 
that  the  preferred  stockholders  would  be  enti- 
tled to  dividends  after  the  floating  debt  became 
paid;  and,  after  considering  the  questions 
anew,  we  at  this  time  see  nothing  to  require 
us  to  change  that  opinion. 

There  can  be  no  possible  doubt  that  the  ob- 
ligation of  the  company  to  the  privileged 
shares  rests  on  by-law  18,  and  that  the  by-fa w 
establishes  the  terms  of  a  contract  between 
company  and  stockholders.  We  have  already 
so  decided. 

The  by-law  runs  thus:  "Dividends  on  the 
preferred  stock  shall  first  be  made  semi-annu- 
ally from  the  net  earnings  of  the  road,  not  ex- 
ceeding 6  percent  per  annum,  after  which  divi- 
dend, if  there  shall  remain  a  surplus,  a  dividend 
shall  be  made  on  the  non-preferred  stock  up  to  a 
like  per  cent  per  annum;  and  should  a  surplus 
then  remain  of  net  earnings,  after  both  of  said 
dividends,  in  any  one  year,  the  same  shall  be 
divided  pro  rata  on  all  the  stock." 

The  construction  which  we  gave  to  this  con- 
tract in  the  previous  case  was  certainly  very 
liberal  towards  the  holders  of  the  common 
stock;  and  all  the  doubts  were  weighed  in  their 
behalf,  in  the  decision  that  the  preferred  stock 
was  non-cumulative.  Had  the  by-law  merely 
provided  that  the  preferred  shares  should  be 
entitled  to  a  dividend  of  6  per  cent  annually 
when  earned,  the  arrearages  of  one  year  would 
have  been  payable  out  of  the  earnings  of  sub- 
sequent years,  and  there  would  have  been  no 
occasion  for  the  present  controversy  between 
the  two  classes  of  stockholders.  There  is  no 
question  among  the  authorities  on  this  point. 
Jones,  R  R  §  620;  Morawetz.  Corp.  2d  ed. 
§  458;  Cook,  Stock  &  Btockh.  s  272.  The  latter 
author,  in  a  note  to  §  269  or  his  work,  pub- 
lished in  1887,  cites  Belfast  &  M.  L.  R.  R.  Co. 
v.  Belfast,  77  Me.  446,  as  inconsistent  with 
the  general  rule,  but  states  the  ground  for  the 
-variance,  that,  inasmuch  as  the  by-law  implies 
thsvt  the  entire  net  earnings  of  each  year  should 
be  paid  out  in  dividends,  a  deficiency  of  pre- 
ferred dividend  in  any  year  could  not  be  made 
up  in  subsequent  years. 

The  next  question  is  whether  the  money  on 
hand  shall  be  regarded  as  net  earnings  out  of 
which  a  preferred  dividend  should  be  paid; 


and  the  question  has  been  discussed,  seconda- 
rily, as  to  what  extent  future  earnings  under 
the  lease  will  come  under  the  same  head.  This 
point  depends  usually  on  several  considera- 
tions; is  a  relative  question,— not  always  sus- 
ceptible of  clear  demonstration, — and  a  matter, 
to  a  considerable  extent,  of  good  judgment  in 
conducting  the  company's  business,  and  of 
good  faith  in  upholding  its  contracts  on  the 
part  of  directors. 

All  (he  cases  in  which  an  inquiry  has  arisen 
concerning  the  propriety  or  legality  of  paying 
preferred  dividends,  where  the  contract  is  to 
pay  as  often  as  annually  if  there  are  annual 
earnings,  concur  in  this,  that  the  inquiry  must 
be  whether  net  profits  have  been  earned  in  the 
particular  year  at  the  expiration  of  which  div- 
idends are  demanded.  The  future  wants  and 
liabilities  of  the  company  may,  no  doubt,  be 
taken  into  the  calculation  to  a  certain  extent, 
as  will  be  more  fully  explained  hereafter. 

We  think  that  under  any  of  the  approved 
definitions  of  net  earnings,  meaning  such  net 
earnings  as  are  applicable  to  dividends,  the 
complainants  make  out  a  case. 

Certainly,  in  a  literal  view,  there  must  be 
net  earnings  each  year  till  1890,  if  not  up  to 
the  end  of  the  lease.  For  the  bills  payable  are 
$9,000  per  annum, — a  trifle,  only,  more, — and 
bills  receivable  are  $86,000,  leaving  $27,000 
balance  on  hand  each  year.  The  preferred 
dividend  would  be  $16,062  per  annum,  leaving 
about  $11,000  in  the  treasury  annually.  This 
balance  cannot  now  possibly  be  paid  on  any 
debt  of  the  company.  It  is  only  claimed  by 
the  respondents  that  in  the  future  it  may  be  so 
used. 

In  People  v.  Niagara  County  Supervisors,  4 
Hill,  20,  it  is  said:  "Profits  generally  mean  the 

fain  which  comes  in  or  is  received,  from  any 
usiness  or  investment  where  both  receipts  and 
payments  are  to  be  taken  into  account"  The 
case  of  Dent  v.  London  Tramways  Co.  L.  R 
16  Ch.  Div.  844,  strongly  resembles  the  present 
case  on  this  point.  There,  as  here,  the  prefer- 
ence dividends  were  dependent  upon  the  prof- 
its of  the  particular  year  only.  Jessel,  M.  R.. 
says:  "That  means  this,  that  the  preferred 
shareholders  only  take  a  dividend  if  there  are 

Sroflts  of  the  year  sufficient  to  pay  their  divi- 
end.  They  are  coad  venturers  for  each  par- 
ticular year,  and  can  only  look  to  the  profits 
of  that  year.  If  they  are  lost  for  that  year, 
they  are  lost  forever.  Profits  for  the  year  mean 
the  surplus  receipts  after  paying  expenses  and 
restoring  the  capital  to  the  position  it  was  in  on 
the  1st  day  of  January  of  that  year."  Elkins 
v.  Camden  &  A.  R.  R.  Co.  86  N.  J.  Eq.  decided  in 
1882,  presents  questions  similar  to  the  present, 
and  announces  the  rule  that  the  preferred 
stockholders'  "rights*  are  to  be  governed  and 
regulated  each  year  by  the  pecuniary  condition 
of  the  corporation  at  the  close  of  the  year." 

In  Morawetz  on  Corporations,  2d  ed.  §  459, 
an  approved  work,  the  doctrine  is  stated:  "The 
directors  of  a  corporation  have  a  discretionary 
power  to  withhold  profits  from  the  holders  of 
common  shares  in  order  to  accumulate  a  sur- 
plus, etc. ;  but  it  is  the  duty  of  the  directors  to 
pay  the  preferred  shareholders  their  promised 
or  guaranteed  dividends  whenever  the  com- 

Eany  has  acquired  funds  which  may  rightfully 
e  used  for  the  payment  of  dividends.  This 
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rule  applies  with  peculiar  strictness  where  the 
preferred  shareholders  are  entitled  to  receive 
their  dividends  annually  out  of  profits  earned 
during  the  current  year  only,  and  a  deficit  in 
any  year  does  not  become  payable  out  of  sub- 
sequent profits." 

But  apply  to  the  question  the  definition  of 
net  profits  which  would  be  regarded  as  the 
most  liberal  to  the  company,  or  the  holders  of 
the  common  stock;  allow  that  there  must  be 
net  profits  such  as  should  be  applied  to  divi- 
-dends;  and  that  funds  may  be  kept  on  hand 
sufficient  to  make  reasonable  provision  for 
both  the  present  and  future  necessities  of  the 
•company.  A  very  much  quoted  definition,  as 
applicable  to  railroad  corporations,  is  that  form- 
ulated by  Mr.  Justice  Blatchford  in  8t.  John  v. 
Errie  R.  Co.  10  Blatchf.  271:  "Net  earnings  are, 
properly,  the  gross  receipts  less  the  expenses 
of  operating  tbe  road  to  earn  such  receipts. 
Interest  on  debts  is  paid  out  of  what  thus  re- 
mains,— that  is,  out  of  net  earnings.  Many 
other  liabilities  are  paid  out  of  the  net  earn- 
ings. When  all  liabilities  are  paid,  either  out 
of  the  gross  receipts  or  out  of  the  net  earnings, 
the  remainder  is  the  profit  of  the  shareholders 
to  go  toward  dividends,  which  in  that  way  are 
paid  out  of  the  net  earnings."  This  definition 
was  substantially  repeated  in  Warren  v.  King, 
108  U.  S  889iBk.  27,  L.  ed.  789].  Mr.  Justice 
Blatchford,  upon  another  bench,  delivering 
the  opinion,  and  asserting  that,  "while  tbe 
rights  of  a  preferred  stockholder  are  not  to  be 
superior  to  the  rights  of  creditors,  they  are 
nevertheless  enforceable  against  the  company 
according  to  the  terms  of  the  contract  made  by 
them."  We  refer  to  the  views  to  which  we 
committed  ourselves  upon  this  branch  of  the 
case  in  77  Me.  452,  supra. 

It  will  be  noticed  that  the  definition  of  net 
profits,  in  the  case  of  railroad  corporations, 
which  are  generally  more  beavily  in  debt  than 
other  kinds  of  business  corporations,  calls  for 
the  payment  of  interest  on  the  company  debt, 
but  not  necessarily  for  payment  of  any  portion 
of  the  principal.  At  this  point  the  parties  come 
to  a  closer  issue,  and  really  to  the  turning  point 
of  the  controversy.  And  tbat  is,  whether  the 
bonded  debt  of  $150,000,  due  in  1890,  must  be 
first  wholly  paid  before  any  declaration  of 
dividends.  The  respondents  so  contend.  The 
complainants  contend  that,  in  ascertaining  net 
profits,  a  portion  only  of  the  earnings  should 
be  reserved  for  the  payment  of  tbe  debt,  and 
that  the  debt,  or  some  portion  of  it,  when  it 
cornea  due,  should  be  extended  in  some  form. 

The  authorities,  on  the  subject  of  ascertain- 
ing what  are  the  annual  net  profits  or  earnings  of 
a  railroad  corporation,  perhaps  without  excep- 
tion, make  a  distinction  between  the  payment 
of  its  floating  debt  and  tbe  payment  of  its  per- 
manent or  bonded  debt, — between  ordinary 
and  extraordinary  indebtedness.  It  is  not  in- 
dispensable, however,  that  the  company  be 
free  from  the  pressure  of  floating  debt  before 
it  may  lawfully  pay  dividends  even  to  holders 
of  its  non-preferred  stock.  It  may  even,  un- 
der some  circumstances,  borrow  money  to  pay 
dividends.  Morawetz,  Corp.  2d  ed.  §438,  and 
cases. 

In  many  cases  there  is  difficulty  in  ascertain- 
ing what  the  actual  condition  of  a  company 
may  be.   None  exists  here.   There  could  not 
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well  be  an  instance  of  less  complicated  affsin. 
The  business  of  the  company  is  guaranteed,  iu 
amount  of  income  fixed,  its  expenses  are  nom- 
inal, and  its  freedom  from  all  the  liabilities  sod 
risks  usually  incident  to  the  management  of a 
railroad  is  assured  for  the  next  thirty -tiree 
years. 

In  every  sense  this  last  debt  of  $150,000  Us 
permanent  debt.  It  is  a  bonded  mortagsge. 
and  interest-bearing  debt  The  lease  secants 
it  many  times  over.  The  road  itself  is  so  ab- 
solute security  for  it,  and  undeniably  for  mock 
more.  It  is  a  permanent  debt  for  another  rea- 
son. It  entered  into  the  construction  of  the 
road  and  is  represented  in  its  permanent  prop- 
erty. A  distinction  between  expenses  for  con- 
struction and  ordinary  expenses  is  maintained 
in  the  leading  cases  on  this  subject.  The  ar- 
gument is  that  capital  paid  in  and  capital  bor- 
rowed unitedly  produced  the  earnings,  and 
that  a  proportionate  share  of  the  earnings 
should  be  accorded  to  each.  77  Me.  458,  tvpr*. 

In  that  view  the  bonded  debt  earns  bat 
$9,000  per  annum  of  the  $86,000  earned  in  all. 

It  will  be  readily  seen  tbat  there  are  special 
reasons  for  deeming  the  complainants' claim 
equitable.  They  have  been  required  to  remain 
in  waiting  for  dividends  for  many  years,  in 
order  that  a  large  amount  of  the  company's  in- 
debtedness, say  $250,000,  should  be  first  paid, 
— quite  an  exacting  construction  against  them 
being  required  to  produce  such  result.  The 
company  or  its  common  shareholders  would 
have  suffered  no  injustice  had  tbe  debt  to  the 
city  of  Belfast  been  placed  in  a  permanent 
funded  form.  Another  thing,  before  spoken 
of,  which  favors  the  complainants,  is  that  by 
our  former  opinion  their  dividends  were  held 
to  be  non-cumulative,  and  if  lost  now  are  for- 
ever lost.  Still  another  thing  may  be  of  im- 
portance enough  to  be  taken  into  account,  and 
tbat  is  that  the  corporation  is  payings  per 
cent  interest  on  its  bonds,  and  receives  about 
one  third  interest  on  the  sums  which  it  pro- 
poses to  keep  on  hand. 

The  respondents  go  further  than  to  deny 
that  net  profits  have  been  or  will  be  earned; 
they  contend  that  they  should  not  be  divided 
even  if  they  have  been  earned.  Of  course,  all 
the  net  earnings  of  an  indebted  company  shoald 
not  always  be  devoted  to  dividends.  Wetaiax 
a  company  should  have  a  right  to  base  its  cal- 
culations upon  a  final  payment  of  its  debts  at 
some  time.  But  steps  in  that  direction  are  not 
to  be  untimely,  or  oppressive  to  other  interests, 
and  should  be  such  as  not  to  unreasonably  in- 
terfere with  the  expectations  or  interests  of 
stockholders,  and  such  as  will  not  prevent  a 
reasonable  performance  of  all  other  obligation 
which  have  been  assumed  by  the  company. 
The  more  practical  question  is  as  to  how  far 
the  earnings  shall  be  reserved  and  how  far  di- 
vided. But  it  comes  round  to  the  prfnsnry 
question,  which  is,  Have  net  profits  neon 
earned,  such  as  are  reasonably  applicable  ta 
dividends?  The  argument  of  the  loaflH  * 
counsel  for  the  respondents  seems  to  . 
upon  the  idea  that  the  complainants 
prior  right  to  receive  dividends  only  wl 
they  have  been  actually  declared,  btrt 
company  has  the  right  to  refuse  to  deilsiW  sM 
dends,  whether  they  have  been  earned  WltfL 
Such  is  not  the  letter  or  spirit  of  the  i 
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entered  into.  The  promise  of  the  company 
was,  (bat  dividends  semi-annually  from  net 
earnings  "  shall  be  made." 

Bat  when  the  present  mortgage  debt  of 
$150,000  was  established,  it  was  to  be  paid  in 
twenty  years,  and  shall  it  not  be  paid  at  tbe 
end  of  that  time,  asks  counsel?  It  may  have 
been  supposed  that  twenty  years  would  be 
long  enough  for  the  debt  to  run  without  a  re- 
newal. But  if  it  was  even  supposed  that  the 
debt  could  be  conveniently  paid  at  maturity 
without  renewal,  was  it  not  calculated  by  tbe 
parties  that  dividends  would  be  in  tbe  mean 
lime  distributed  to  the  preferred  stockholders? 
The  result  only  proves  a  miscalculation  by  tbe 
company  of  its  ability  to  literally  perform  its 
obligations.  Is  it  an  excuse  for  not  declaring 
dWidends  out  of  net  earnings,  provided  there 
are  net  earnings,  merely  that  a  company  can- 
not pay  an  entire  bonded  debt  at  maturity 
without  creating  a  new  debt  or  borrowing 
again?  Is  it  not  reasonable  to  require  the 
eompaoy  to  keep  all  its  obligations,  when  they 
can  easily  do  so?  If  the  company  had  no 
neans  or  credit  which  would  enable  them  to 
place  a  new  obligation  on  tbe  market,  there 
would  be  force  in  the  position.  But  no  such 
habih'ty  is  or  possibly  can  be  pretended.  Can 
it  be  said  that  a  railroad  company  makes  no 
set  profits  in  a  year  in  which  it  gains  $86,000 
tod  has  only  $9,000  to  pay  out,  because  it  owes 
(150,000,  payable  in  four  years,  abundantly 
•cured  upon  its  property,  when  tbe  company 
tos  a  perfect  credit  and  abundant  means  to 
sable  it  to  replace  the  old  with  a  new  loan  on 
tdTantageous  terms?  Does  a  merchant  who 
Jameson  business  partly  on  borrowed  capital, 
*n  no  profits  in  a  year  at  the  end  of  which, 
jetties  retaining  his  capital,  he  has  received 
07,000  more  than  all  he  has  paid  out,  simply 
waose  he  owes  a  debt  for  his  borrowed  capi- 
al  which  he  has  abundant  ability  to  pay,  but 
m  without  further  borrowing?  Says  Mora- 
»etz  (Corp.  §  489):  "  In  ascertaining  whether 
i  eompaoy  has  a  surplus  which  may  be  divid- 
d  among  the  shareholders,  permanent  im- 
(0Tement8  made  by  means  of  borrowed 
toney  may  often  be  valued  as  counterbal- 
■emg  the  liability  of  the  company  for  tbe 
sooey  used  to  construct  them." 
Two  cases  are  relied  on  for  the  respondents, 
either  of  which  appears  to  us  as  having  any 
■dency  to  support  their  general  position, 
toe  is  Karnes  v.  Rochester  &  G.  V.  B.  B.  Co.  4 
i».  Pr.  N.  8.  107.   That  case  shows  that  two 

*  of  railroad  directors  were  chosen,  and  a 
Jtroversy  was  going  on  between  them  as  to 
wen  was  the  legitimate  board.  Pending  that 
ligation  a  common  shareholder — there  was 

*  preferred  stock— brought  a  bill  to  have  all 
je  moneyed  assets  of  the  corporation  distribut- 
I  among  the  stockholders.  There  were 
■1,000  in  government  bonds  on  hand;  tbe  debt 
■»  $70,000.  due  in  seventeen  years;  the  an- 
■tl  expenses  were  about  $10,000;  and  the 
8,  which  was  demurred  to,  did  not  allege 
tether  there  was  any  annual  balance  of  prof - 

*  or  not.  The  court,  amongst  other  grounds 
'decision,  said  that  no  breach  of  any  obliga- 
te on  tbe  part  of  the  company  to  the  stock 
Mm,  nor  any  omission  of  duty,  was  alleged  ; 
■1  the  acts  of  directors  should  not  be  inter- 
fed  with  by  courts  except  to  prevent  injus- 


tice; that  the  corporation  could  make  no  divi- 
dends, and  the  directors  were  not  a  party  to 
tbe  bill;  that  there  was  nothing  to  indicate  that 
the  money  on  hand  was  not  needful  for  the 
security  of  the  creditors  of  the  company;  that 
it  was  not  even  alleged  that  the  directors  had 
refused  to  make  a  dividend,  nor  stated  that 
one  in  justice  ought  to  be  made:  and  the  bill 
was  dismissed. 

The  other  case  is  Nickals  v.  New  York,  L.  S. 
&  W.  B.  Co.,  lately  determined  in  the  Supreme 
Court  of  the  United  8tates.  reported  in  15  Fed. 
Rep.  576.  The  case  was  first  decided  in  the 
circuit  court,  21  Blatchf.  177,  where  it  was 
held  that  the  company  could  not,  against  the 
interests  of  preferred  stockholders,  .divert  a 
large  quantity  of  funds  from  them  to  other 
uses  of  the  company.  The  decree  was  re- 
versed in  the  upper  court;  not  for  any  differ- 
ence between  the  two  tribunals  as  to  the  law 
of  the  case,  as  stated  by  the  judge  below,  but 
upon  a  difference  of  opinion  in  making  an  ap- 
plication of  the  law  to  the  facts.  The  points 
of  the  case  are  correctly  represented  by  the 
headnotes  which  are  as  follows:  "Tbe  holder 
of  preferred  stock  is  not  entitled  absolutely  to 
a  dividend,  even  if  there  be  'net  earnings'  from 
which  such  dividend  might  be  paid.  The  di- 
rectors may  use  the  'net  earnings'  for  the  im- 
provement of  the  road,  where  such  improve- 
ment is  shown  to  be  imperatively  necessary  to 
the  preservation  of  the  corporate  property,  and 
the  continuance  of  the  corporate  business." 
The  court  were  deeply  impressed  with  the  un- 
contradicted testimony  of  the  president  of  the 
company  that,  "but  for  using  the  funds  In 
question  in  that  case,  the  company  could  not 
have  paid  its  fixed  charges,  but  would  have 
again  gone  into  bankruptcy,  and  the  entire  in- 
terest of  the  stockholders  been  destroyed." 
That  is  unquestionable  doctrine.  Preferred 
stockholders  are  not  to  be  protected  to  the  ex- 
tent of  endangering  the  rights  of  creditors,  or 
wrecking  or  crippling  the  enterprise  of  the 
road.  Clark,  Stockh.  §  271;  Culver  v.  Bono 
Seal  Estate  Co.  91  Pa.  887. 

The  condition  of  the  railroad  above  alluded 
to,  the  Erie  system,  illustrates  the  fallacy  of 
the  claim  that  all  the  earnings  of  a  railroad 
corporation  should  be  withheld  from  stock- 
holders until  its  debts  are  paid.  That  com- 
pany has  a  capital  of  over  $77,000,000  of  com- 
mon and  preferred  stock;  and  an  indebtedness 
exceeding  $100,000,000,  secured  and  unse- 
cured. The  court  need  not  have  troubled  it- 
self over  the  difficulties  presented  in  that  case, 
if  it  had  had  the  courage  to  assume  that  the 
preferred  stockholders  were  not  entitled  to 
dividends  until  the  $100,000,000  of  debt  were 
paid.  There  is  hardly  a  railroad  company  in 
the  world  that  has  not  a  funded  debt.  Such  a 
rule  would  work  an  injustice  amounting  to 
cruelty  in  many  cases.  Rev.  Stat.  chap.  47, 
§  100,  provides  that  savings  banks  may  invest 
their  deposits  in  the  stocks  of  any  dividend- 
paying  railroad  i  n  Ne w  England .  How  would 
the  rule  contended  for  work  with  savings  bank 
deposits  invested  in  Maine  Central  Railroad 
stock,  a  company  having  $8,600,000  stock  and 
$11,000,000  of  indebtedness;  or  in  the  Boston 
&  Maine,  with  a  debt  of  $7,000,000;  or  in  the 
Boston  &  Albany,  with  a  debt  of  $10,000,000; 
or,  if  we  look  out  of  New  England,  in  the 
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Chicago,  Burlington,  &  Quincy  Railroad  Com- 
pany, one  of  the  most  reputable  companies  in 
our  country,  haying  more  than  $80,000,000  of 
funded  indebtedness?  What  would  annuities 
and  life  estates  be  practically  worth  to  the 
holders  of  them  in  railroad  companies,  under 
a  rule  which  allowed  no  dividends  until  all 
debts  are  paid.  The  history  of  railroad  enter- 
prises teaches  us  that  the  old  liabilities  of  com- 
panies are  well  nigh  habitually  paid  by  the 
creation  of  new  ones,  the  general  design  being 
to  lessen  the  liabilities  which  are  represented 
in  the  construction  by  gradual  processes. 

The  last  point  which  the  case  presents  is 
whether  the  court  can  interfere  in  behalf  of 
the  complainants.  We  think  it  can  and  should. 
The  directors  refuse  to  perform  a  duty.  They 
ignore  a  contract.  They  are  chosen  by  the 
holders  of  the  common  stock,  who  are  the  ma- 
jority, and  are  hostile  to  the  interest  of  the 
complainants.  We  asserted  the  right  of  the 
court  in  the  former  case,  and  there  cited  au- 
thorities in  support  of  it.  Says  Morawetz 
(Corp.  §  280):  "Where  certain  shareholders 
are  entitled  to  privileges  which  do  not  belong 
to  the  other  members  of  the  company,  the 
court  will  provide  a  remedy  for  an  infringe- 
ment of  these  privileges  by  the  other  share- 
holders or  the  company's  agents."  See  Cook, 
Stock  &  Stockh.  S  541,  and  cases  cited.  Says 
Wheeler.  in  Nideals  v.  New  York,  L.  E.  & 
W.  R.  Co.  supra:  "When  it  comes  to  the 
question  of  using  the  profits  which  would  go 
to  one  set  of  stockholders  for  the  benefit  of  an- 
other set,  a  more  rigid  rule  should  be  upheld. 
The  question  becomes  more  one  of  right  to  be 
determined  by  the  law,  than  one  of  policy  to 
be  determined  by  the  discretion  of  the  direc- 
tors. "  When  the  resolution  of  directors  makes 
an  alteration  in  the  priorities  and  payments 
provided  in  the  memorandum  of  association, 
it  is  beyond  their  power,  and  may  be  interfered 
with  by  the  court.  Athbury  v.  Watson,  L.  R. 
80  Ch.  Div.  876.  Even  an  action  at  law  was  al- 
lowed on  a  contract  to  make  a  dividend  of  earn- 
ings. Bate*  v.  Androscoggin  db  K.  B.  R.Co.  49 
Me.  491. 

But  has  the  court  the  power,  asks  the  learned 
counsel,  to  prevent  a  company  paying  its  debt 
when  it  comes  due  ?  Not  at  all.  On  the 
contrary,  the  court  would  compel  the  com- 
pany to  pay  its  debts  to  the  letter.  It  will  also 
exercise  its  power  in  a  legitimate  case  to  re- 
quire the  company  to  keep  its  other  obligations 
legal  or  equitable.  While  the  company  does 
not  owe  a  debt  to  the  preferred  shareholders, 
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it  does  owe  them  an  obligation,  founded  npot 
a  contract  which  is  as  sacred  as  any  oth«  con- 
tract. If  the  company  had  not  eufflckntmetM 
or  credit  with  which  to  pay  its  debts  witkwt 
applying  upon  them  the  funds  in  question,  the 
funds  should  be  so  used.  But  no  creditor 
makes  opposition  to  complainant's  claim,  nor 
have  they  any  occasion  to.  The  creditor!  mod 
be  protected,  and  so  must  the  different  cktn 
of  stockholders,  according  to  their  respective 
rights.  If  the  preferred  stock  is  in  the  way  of 
an  earlier  enjoyment  of  dividends  by  the  hold 
era  of  the  common  stock,  than  other*!* 
would  have  been,  it  is  an  impediment  of  the 
company's  own  creation.  The  contract  to  p»j 
dividends  on  preferred  stock  was  upon  tkc 
sole  condition  that  net  earnings  are  possessed 
by  the  company.  New  conditions  cannot  be 
imposed  by  the  company  alone.  Good  fiitk 
forbids  it. 

Finally,  what  shall  the  decree  be?  The  com- 
plainants, admitting  that  the  mortgage  debt 
should  be  paid  within  some  reasonable  time, 
which  must  from  necessity  be  somewhat  arbi- 
trarily fixed,  and  adopting  the  scheme  so*- 
gested  by  the  court  in  the  former  case,  a* 
that  a  decree  be  passed  allowing  dividends  {or 
the  present  and  the  future  for  such  an  snoot 
semi-annually  as  will  not  deprive  the  company 
of  an  opportunity  of  extinguishing  its  debt: 
within  the  life  of  the  lease,  if  it  desires  to,  saa 
of  paying  dividends  to  the  preferred  stock- 
holders during  the  same  period.  That  wooU 
require  a  calculation  which  a  master,  and  not 
the  court,  should  make,  and  we  are  inclined « 
the  view  that  such  an  extensive  decree  n*$ 
not  be  expedient,  all  things  considered,  at  thti 
present  juncture.  The  future  action  of  m 
company  may  make  such  a  comprebeasM 
proceeding  avoidable. 

The  limited  and  more  direct  inquiry  J 
whether  on  January  1,  1886.  the  ocsapssjj 
should  have  declared  a  dividend  on  the  pre 
f erred  stock;  requiring  therefor  the  peysimi 
of  $16,062.  We  think,  as  between  itself  « 
that  class  of  stockholders,  it  was  possessed  1 
net  earnings  enough,  which  by  its  agrees* 
It  had  pledged  for  that  purpose.  It  hadM 
412.32  in  its  treasury;  it  received  $18.161 1 
addition  on  May  10,  1886;  it  had  nothing  I 
pay  until  a  half  year's  interest,  $4,500, " 
due  on  May  15,  1886. 

Bill  sustained  with  costs.  Decree 
to  the  opinion. 

Walton,  Danforth,  Virgim. 
and  Foster,  J  J.,  concurred. 
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VERMONT. 
Supreme  Court. 


RUTLAND  TRUST  CO. 

SHELDON  &  SONS  et  al. 

The  orator  was  a  trustee  under  a  jnort 
gage  deed,  of  marble  quarries,  nulls' 
etc.,  executed  by  the  defendant  8.  to  se- 
cure his  bonds.  There  was  a  provision 
in  the  deed  by  whioh  the  mortgagor 
could  sell  any  portion  of  the  premises, 
and  the  orator  could  quitclaim  the  por- 
tion so  sold,  provided  the  full  value 
thereof  was  used  in  purchasing  or  re- 
tiring the  bonds;  and  the  security  for 
the  remainder  of  the  bonds  "shall  not  in 
the  judgment  of  said  trustee  become  im- 
paired.'' S.  having  sold  a  portion  of 
the  premises,  and  some  of  the  bondhold- 
ers objecting  to  a  conveyance,  the 
orator  brought  this  bill  for  advice  "as 
to  whether  or  not  the  occasion  is  a  prop- 
er one  for  the  exercise  of  the  power: 
*  *  *  and  if  so,  upon  what  terms  and 
provisions."  On  the  findings  of  the 
master  that  the  sale  was  for  full  value) 
that  purchase  money  had  been  wholly 
applied  to  retiring  the  bonds  secured; 
and  that  the  security  for  the  remainder 
had  not  been  lessened,  the  court  below 
decreed  a  conveyance,  "unless  the  said 
trustee  *  *  *  shall  decide  that  the  se- 
curity for  ths  remainder  of  said  bonds 
will  have  become  impaired,"  etc.  Held, 
error,  in  that  the  trustee  was  virtually 
decreed  to  convey  without  any  exercise 
of  its  judgment,  and  the  decree  went 
beyond  the  prayer  of  the  bill. 

(Rutland  Filed  July  7. 1887 J 

BILL  in  chancery.   Heard  on  bill,  answers, 
replication,  and  special  master's  report, 
March  Term,  1886,  Rutland  County,  Veaaey, 
Chancellor.   Decree  reverted. 
The  decree  was: 

"Upon  consideration  of  the  same,  it  is  ad- 
judged and  decreed  that  the  report  of  said 
special  master  be  accepted  and  confirmed;  and 
that  the  contingency  has  arisen  provided  in 
said  mortgage,  when  it  is  necessary  and  expedi- 
ent for  the  purpose  of  said  firm  of  Sheldon  & 
Sons,  to  sell  and  dispose  of  the  portion  of  said 
mortgaged  premises  described  in  said  bills  of 
complaint ;  and  that  the  price  of  the  same  there- 
in named  is  the  full  value  of  the  same;  and 
that  by  such  sale  with  payments  of  the  pro- 
ceeds in  retirement  of  an  equal  amount  of  the 
mortgage  bonds  and  cancellation  thereof,  the 
security  for  the  remainder  of  said  bonds  will 
not  become  impaired  or  reduced;  and  that  the 
occasion  is  a  proper  one  for  the  exercise  of  the 
power  conferred  upon  said  trust  company,  as 
trustee,  to  sell  and  convey  said  100  feet  strip 
of  said  premises  and  apply  the  proceeds;  and 
that  said  trustee  has  in  its  discretion  a  legal 
Tight  so  to  do,— all  as  provided  in  said  mort- 
gage deeds. 

"And  it  is  further  adjudged,  ordered,  and 


decreed  that  said  trustee  convey  by  quitclaim 
to  said  S.  W.  Rowell  the  said  100-feet  strip 
described  in  said  bill  of  complaint  for  the  price 
therein  named,  upon  surrender  and  cancella- 
tion of  an  equal  amount  of  said  mortgage  bonds, 
all  in  strict  conformity  to  the  provisions  of 
said  mortgage  deed;  unless  the  said  trustee,  by 
its  board  of  directors  or  trustees,  shall  decide 
that  the  security  for  the  remainder  of  said 
bonds  will  become  impaired  or  reduced  there- 
by; and  that  the  occasion  has  not  arisen  when 
it  is  necessary  or  expedient  for  the  purpose  of 
the  business  of  the  said  firm  of  Sheldon  &  Sons 
to  make  said  sale." 

The  special  master  found,  among  other 
things,  that  Sheldon  &  Sons  on  the  1st  day  of 
December,  1888,  executed  and  mortgaged  to 
the  orator,  as  security  for  the  holders  of  bonds 
therein  mentioned,  to  the  amount  of  $850,000, 
real  estate  consisting  of  lands,  marble  Quarries, 
yards,  mills,  etc. ;  that  said  bonds,  so  far  as  is- 
sued, were  held  by  various  persons  and  cred- 
itors within  and  without  the  State;  that  they 
were  payable  in  Installments  of  $10,000  semi- 
annually; that  the  mortgage  to  the  orator  con- 
tained the  following  provision: 

"And  in  case  the  parties  of  the  first  part 
(Sheldon  &  Sons)  shall  at  any  time  find  it  ne- 
cessary or  expedient,  for  the  purpose  of  the 
business  of  said  firm,  to  sell  and  dispose  of 
any  portion  of  said  mortgaged  premises,  said 
trustee,  its  successor,  or  successors,  are  author- 
ized and  empowered  to  release  and  quitclaim 
the  same  to  the  purchasers  thereof  from  the 
parties  of  the  first  part,  free  and  discharged 
from  any  lien  or  charge  hereby  created,  pro- 
vided the  full  value  of  the  parcel  or  parcels  so 
sold  shall  be  used  in  purchasing  or  retiring 
bonds  hereby  authorized  and  heretofore  is- 
sued, and  provided  that,  by  such  sale  and  pay- 
ment, the  security  for  the  remainder  of  such 
bonds  shall  not,  in  the  judgment  of  said  trus- 
tee, become  impaired  or  reduced;"  that  Shel- 
don &  Sons,  in  January.  1885,  found  it  both 
necessary  and  expedient,  for  the  purposes  of 
the  business  of  said  firm,  to  sell  ana  dispose  of 
a  portion  of  said  mortgaged  premises;  that  on 
the  24th  day  of  January,  1885,  they  did  sell  a 
strip  of  valuable  quarry  land  for  the  considera- 
tion of  $80,000,  and  executed  deed  thereof;  that 
the  grantee  in  payment  of  such  strip  of  land 
agreed  to  pay  and  deliver  to  said  Rutland  Trust 
Company,  for  cancellation,  $80,000  of  the 
aforesaid  bonds;  and  that  he  has,  in  pursuance 
of  said  agreement  to  purchase,  delivered  for 
cancellation  bonds  issued  under  and  secured 
by  said  mortgage  to  the  amount  of  $80,000,  to 
said  trust  company  for  cancellation  when  the 
orator  shall  release  and  quitclaim  the  strip  of 
land  so  sold  and  deeded  as  aforesaid;  that  the 
orator  caused  said  property  covered  by  said 
mortgage,  and  the  strip  so  sold  and  deeded,  to 
be  examined  by  a  committee  of  the  trustees  to 
ascertain  whether  or  not  the  security  of  the 
$270,000  of  bonds  remaining  outstanding  after 
the  cancellation  of  the  $80,000  surrendered  for 
cancellation  would  be  impaired  in  case  it 
should  execute  a  release  of  said  mortgage  upon 
said  strip  of  land  so  sold;  that  said  committee 
reported  that  security  of  said  mortgage  would 
not  be  impaired  or  reduced  by  the  sale  of  said 
land  and  the  application  of  the  purchase  price 
on  said  mortgage. "  p  nnaL> 
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The  other  facts  are  sufficiently  stated  in  the 
opinion. 

'  Chaffee  and  Lyon,  bondholders,  appealed. 
Mr.  Edward  Dana,  for  appellants  Chaffee 
&  Lyon: 

The  power  conferred  is  a  discretionary  one. 
2  Perry,  Tr.  §  507. 

This  negative  decree  takes  away  all  dis- 
cretion on  the  part  of  the  trustee,  and  makes 
it  a  mere  tool.  The  trustee  has  not  refused  to 
act.  The  court  below  not  only  adjudged  the 
occasion  was  proper  for  the  exercise  of  the  dis- 
cretionary power,  but  that  the  price  of  the 
parcel  is  its  full  value;  that  the  security  would 
not  be  impaired,  etc.  This  is  the  province  of 
the  trustee. 

2  Perry, Tr.  §§478, 510;  2  Washb.  Real  Prop. 
818;  Hawkins  v.  Kemp,  3  East,  415,  480;  El- 
dredge  v.  Heard,  106  Mass.  579;  Keates  v.  Bur 
ton,  14  Ves.  487;  Hawley  v.  James,  5  Paige,  455; 
Shelton  v.  Homer,  5  Met.  462;  Ferre  v.  Amer- 
ican Board,  58  Vt.  172. 

Mown.  Walker  Jfc  Swinington,  for  pe- 
titioner: 

There  is  no  question  but  that  the  trustee  is 
entitled  to  come  to  this  court  for  assistance  and 
protection. 

Bisph.  Eq.  §  147;  2  Story,  Eq.  960,  1267. 

The  only  question  is  as  to  the  form  of  the 
order.  This  decree  does  not  supersede  the 
discretion  of  the  trustee,  but  is  in  form  a  judg- 
ment. Anything  less  would  be  meaningless. 
The  trustee  is  entitled  to  protection.  This 
must  be  given  in  such  form  that  hereafter  it 
may  assert  the  record  as  an  estoppel. 

2  Perry,  Tr.  508,  602;  Hill,  Tr.  489,  494; 
Tiff.  &  B.  Tr.  788;  2  Jones.  Mort.  6  1770. 

Mr.  William  H.  Smith,  for  Sheldon  & 
Sons. 

Ross,  J.,  delivered  the  opinion  of  the  court : 
The  orator  is  trustee  in  a  mortgage  deed  ex- 
ecuted by  Sheldon  &  Sons  to  it  to  secure  the 
payment  of  their  notes  or  bonds  to  the  amount 
of  $850,000.  There  is  a  provision  in  the  deed 
by  which  the  mortgagor  has  the  right  to  sell 
and  dispose  of  any  portion  of  the  mortgaged 
premises,  and  by  which  the  orator  is  author- 
ized to  release  and  quitclaim  the  portion  sold, 
"provided  the  full  value  of  the  parcel  or  par- 
cels so  sold  shall  be  used  in  purchasing  or  re- 
tiring bonds  hereby  authorized  and  heretofore 
issued;  and  provided  that,  by  such  sale  and 
payment,  the  security  for  the  remainder  of 
such  bonds  shall  not,  in  the  judgment  of  said 
trustee,  become  impaired  orreduced."  Sheldon 
&  Sons  made  a  sale  of  a  portion  of  the  mort- 
gaged premises,  and  some  of  the  bondholders  ob- 
jected to  a  conveyance  by  the  orator.  The 
orator,  being  in  doubt  whether"  a  proper  oc- 
casion had  arrived  for  the  exercise  of  the  power 
of  conveyance  given  in  the  deed,  brought 
this  bill  against  Sheldon  &  Sons  and  the  bond- 
holders, praying  to  have  the  matter  investi- 
gated, and  for  advice  "as  to  whether  or 
not  the  occasion  is  a  proper  one  for  the  exercise 
of  the  power  conferred  by  said  provision  of 
said  mortgage  deed,  and  if  so,  upon  what 
terms  and  provisions,  if  any,  to  the  end  that 
said  matter  may  be  forever  set  at  rest,  and 
all  bondholders  under  said  mortgage  be 
concluded  from  hereafter  calling  the  same 
in  question,  and  for  such  other  or  different 
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order  or  relief  as  may  be  just."  The  master 
has  found  that  the  sale  was  for  full  valne;  that 
the  purchase  money  has  been  wholly  applied 
to  retiring  the  bonds  secured;  and  that  the  se- 
curity for  the  payment  of  the  unretired  hoods 
has  not  been  lessened,  or  will  not  be  by  the 
conveyance.  On  these  facts  it  is  not  contend- 
ed by  the  bondholders  but  that  a  proper  oc- 
casion for  the  exercise  of  the  judgment  of  the 
trustee,  in  accordance  with  the  provisions  of 
the  deed,  has  arisen;  but  they  contend  that  the 
decree  of  the  court  of  chancery  went  too  far 
in  that  it  decreed  that  the  orator  should  make 
the  conveyance,  "unless  the  said  trustee,  by 
its  board  of  directors  or  trustees,  shall  decide 
that  the  security  for  the  remainder  of  said 
bonds  will  become  impaired  or  reduced  there- 
by, and  that  the  occasion  has  not  arisen  ^ben 
it  is  necessary  or  expedient,  for  the  purpose  of 
the  business  of  said  firm  of  Sheldon  &  Sons,  to 
make  said  Bale."  We  think  that  this  conten- 
tion must  be  sustained.  This  portion  of  the 
decree  virtually  decrees  that  the  orator  shall 
make  the  conveyance  without  any  exercise  of 
its  judgment  in  the  premises;  because  it  is  to 
convey  if  it  does  not  exercise  its  judgment  to 
the  contrary.  By  the  deed,  all  parties  thereto 
contracted  for  the  exercise  of  the  trustee's 
judgment,  when  a  proper  occasion  should 
arise,  and  agreed,  impliedly  at  least,  to  be 
bound  in  the  premises  by  the  exercise  of  that 
judgment,  when  made  impartially  and  in  good 
faith.  It  is  not  the  province  of  the  court  of 
equity  to  make  or  vary  the  contracts  of  the 
parties,  but  to  enforce  them  as  made.  It  is.no 
ground  of  objection  that  the  orator  is  a  corpo- 
ration, and  has  no  individual  judgment,  and 
only  the  aggregate  or  average  judgment  of  its 
directors  or  trustees.  It  was  for  the  honest, 
impartial  exercise  of  such  judgment  as  in  kw 
it  had,  that  the  parties  contracted  for.  There 
is  no  suggestion  in  the  bill,  or  facts  reported, 
that  any  of  its  directors  or  trustees  are  owners 
of  the  unretired  bonds,  and  so  have  become 
disqualified  to  act,  by  reason  of  an  adverse  in- 
terest. Besides,  this  clause  of  the  decretal 
order  goes  beyond  the  prayer  of  the  bill.  It  is 
contended  that  a  decree,  in  the  form  rendered, 
is  necessary  to  set  the  matter  forever  at  rest, 
and  conclude  the  bondholders.  Such  a  decree 
no  more  concludes  the  bondholders,  than  the 
bona  fids,  impartial  judgment  of  the  orator,  by 
which  the  bondholders  have  impliedly  agreed 
to  be  concluded.  By  coming  to  the  court  of 
equity  for  advice  and  direction,  the  orator  has, 
in  effect,  expressed  its  willingness  and  readi- 
ness to  follow  the  advice  and  obey  the  direc- 
tion of  that  court  in  the  premises,  or  to  execute 
the  trust  imposed  by  the  deed  In  accordance 
with  such  advice  and  direction.  Hence,  the 
case  does  not  involve  the  consideration  of  what 
the  right  and  power  of  the  court  of  chancery 
might  be,  if  the  orator  had  declined  to  execnta 
the  trust,  or  if  it  had  been  shown  that  a  ma- 
jority  of  its  directors  or  trustees  had  become 
disqualified  by  having  become  interested  fa  the 
bonds,  and  Sheldon  &  8ons,  or  the  pwcfcawr 
from  them,  had  brought  a  bill  to  comptl  the 
orator  to  make  conveyance. 

The  decree  of  the  Court  of  Chancerf  k  i  W*"* 
and  cavee  remanded,  with  a  mandate  i*  < 
ance  with  iheee  viem. 
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Rolla  GLEA80N 
«. 

ESTATE  OF  J.  A.  BEERS. 

1.  When  one  delivers  logs  at  a  custom 
sawmill  to  be  sawed  at  an  agreed  price, 
tbe  owner  of  the  mill  becomes  abailee, 

bound  to  exercise  ordinary  care  in  keep- 
ing and  manufacturing  the  logs,  and  to 
prove  in  case  of  their  loss  thai  it  was 
without  his  fault. 

2.  The  question  of  the  bailor's  contribu- 
tory negligence  is  not  raised,  when  it 
is  not  found  that  be  intermeddled  with 
the  logs  after  delivery  in  the  mill  yard. 

3.  The  defendant's  intestate  contracted 
with  the  plaintiff  to  saw  his  lumber  at 
a  stated  price.  Held,  that  the  estate 
should  not  be  allowed  more  than  the 
agreed  price*  even  though  it  had 
proved,  which  is  not  found,  that  the 
plaintiff  had  violated  his  part  of  the  con- 
tract; as  that  would  only  lay  the  foun- 
dation for  damages. 

(Chittenden  Piled  July  6,  1887.) 

APPEAL  from  the  judgment  of  the  Probate 
Court  Heard  on  a  referee's  report,  Sep- 
tember Term,  1886,  Chittenden  County,  Pow- 
ers, J.,  presiding.  Judgment  for  the  plaintiff 
to  recover  on  item  No.  22  the  sum  of  $122.50; 
on  item  No.  81  the  sum  of  $99.46;  that  the  de- 
fendant be  disallowed  item  No.  28,  the  charge 
of  $16.68  for  sawing  4,170  feet;  and  that  it  be 
allowed  only  $2  per  thousand  feet  for  sawing 
lumber  charged  In  Nob.  24,  26,  26,  29,  81,  82, 
deducting  $88.85.  Affirmed. 

As  to  the  other  items,  judgment  was  rendered 
on  the  report  in  accordance  with  tbe  referee's 
findings.  The  referee  found,  as  to  item  No. 
22.  that  in  the  winter  of  1874-5  said  Gleason 
drew  to  said  Beers'  sawmill  in  Bolton  20,000 
feet  of  spruce  logs,  to  be  sawed  by  Beers  for 
Gleason;  that  the  logs  were  drawn  and  left  in 
the  mill  yard  in  the  usual  way  of  custom 
work;  that  Beers  deceased  in  February,  1881; 
that  only  five  of  the  logs  were  afterwards 
found  in  the  mill  yard,  and  one  Flannery  had 
2,129  feet  of  lumber  out  of  the  logs  so  deliv- 
ered, leaving  17,500  feet  not  accounted  for, 
worth  $7  per  thousand;  "that,  while  the  evi- 
dence fails  to  show  that  Beers  had  or  made 
use  of  said  logs,  that  evidence  equally  as  strong 
fails  to  establish  the  fact  that  Gleason  had  or 
made  use  of  any  portion  of  the  same,"  except 
said  2,129  feet.  The  referee  found  that  this 
item  No.  22,  $278.71,  should  be  disallowed. 

The  other  facts  are  sufficiently  stated  ift  the 
opinion.  , 
Mr.  J.  A.  Wing,  for  plaintiff: 
Where  property  is  left  on  which  the  bailee 
is  to  perform  work  for  reasonable  pay,  the 
bailee  is  to  exercise  ordinary  care  in  the  pro- 
tection of  property. 

Story,  Bailm.  §  489  et  teg.;  1  Wait,  Act.  & 
Def.  497;  8  Wait,  Act.  &  Def.  597. 

Thus,  if  a  watch  is  left  with  a  watchmaker 
for  repairs,  if  lost  through  his  neglect,  he  is 
answerable,  as  he  is  bound  to  use  ordinary 
diligence  for  its  safe  keeping. 
Halyard  v.  Dechelman,  29  Mo.  459. 
So  a  miller  Is  bound  to  exercise  reasonable 


care  and  diligence  for  the  preservation  of  grain 
left  at  his  mill  to  be  ground,  and  to  return  it 
on  demand,  and  the  fact  that  he  was  not  noti- 
fied that  the  wheat  was  so  left  would  not  dis- 
charge his  liability. 

Spongier  v.  SXcholU,  25  111.  297;  Wallace  v. 
Canaday,  4  Sneed,  864. 

It  is  a  principle  of  law  that  where  the  bailee 
is  to  do  work  on  the  property,  if  the  property 
is  lost  through  any  want  of  care  of  the  bailee, 
he  is  liable  and  cannot  recover  for  the  work 
and  material  used  on  the  property  lost. 

Mes«r».  W.  P.  Dillingham  and  C.  F. 
dough,  for  defendant : 

The  onus  probandi  to  prove  affirmatively 
that  tbe  plaintiff  is  free  from  negligence  or 
want  of  ordinary  care  is  on  the  plaintiff  in  all 
cases  like  this.  And  it  has  been  so  held  in 
most  all  of  tbe  States,— Massachusetts,  Con- 
necticut, Maine,  New  York,  Illinois,  Indiana, 
Wisconsin,  and  others. 

Shearm.  &  Redf.  Neg.  p.  48.  §  48. 

The  referee  finds  expressly  that  Beers  never' 
converted  the  logs,  and  that  Gleason  never  de- 
manded them. 

1  Jacob's  Fisher,  Dig.  855. 

In  Walker  v.  Herron,  22  Tex.  55,  it  is  held 
that  if  it  remains  uncertain  whether  the  plain- 
tiff used  ordinary  care  or  not,  he  cannot  re- 
cover. 

Ross,  «/.,  delivered  the  opinion  of  the  court: 
But  three  items  named  in  the  report  of  the 
referee  are  in  contention.  Item  22  of  the' 
plaintiff's  account,  we  think,  was  properly 
allowed  by  the  county  court.  The  intestate 
owned  and  operated  a  custom  sawmill.  He 
thereby  invited  the  custom  of  the  plaintiff, 
The  plaintiff  delivered  at  the  mill  the  logs 
named  in  this  item,  to  be  sawed,  for  which  he* 
was  to  ray  the  intestate  an  agreed  compensa- 
tion. This  was  a  bailment  of  the  logs  to  the 
intestate  for  tbe  mutual  benefit  of  the  bailor 
and  bailee.  This  obligated  tbe  bailee  to  tbe 
exercise  of  ordinary  care  in  keeping  and  man- 
ufacturing the  logs.  They  were  in  the  posses- 
sion of  the  intestate,  to  be  accounted  for  by 
him  or  his  estate,  either  as  logs  or  manufac- 
tured lumber.  The  estate  has  not  accounted 
for  the  loga  included  in  this  item,  either  as 
logs,  lumber,  or  as  lost  or  destroyed  without 
the  fault  of  the  intestate.   Ordinary  care  re 

auires  that  the  estate  should  either  produce 
le  logs  or  the  lumber,  or  show  they  were 
taken  from  the  possession  of  tbe  intestate  by 
the  plaintiff,  or  were  lost  or  removed  without 
tbe  fault  of  the  intestate.  This  is  the  ordinary 
rule  in  this  class  of  bailments.  Story,  Bailm. 
§  442  et  $eq.  The  question  of  contributory 
negligence  is  not  raised  by  the  facts  found  by 
the  referee.  It  is  not  found  that  tbe  plaintiff 
intermeddled  with  any  of  tbe  logs  in  conten- 
tion after  he  delivered  them  into  the  custody 
of  the  intestate,  nor  that  he  was  called  upon 
to  do  anything  in  regard  to  them.  Hence,  the 
plaintiff  neither  did.  nor  omitted  to  do,  any- 
thing so  far  as  found  from  which  negligence 
on  bis  part  could  contribute  to  the  loss  of  the- 
logs  or  lumber. 

Item  28  of  the  claims  made  by  the  estate  was 
properly  disallowed.   It  is  a  charge  for  manu- 
facturing about  one  fourth  of  the  logs  included 
in  plaintiff's  item  22.   As  by  that  item  the- 
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plaintiff  Is  only  allowed  for  the  value  of  the 
logs  unmanufactured,  the  estate  should  not  be 
allowed  for  their  manufacture. 

We  think  the  intestate's  charge  for  sawing, 
on  the  facts  found  by  the  referee,  should  be 
reduced  $1  per  thousand,  as  was  done  by  the 
.county  court.  The  agreement  between  tbe 
plaintiff  and  intestate  was  that  the  plaintiff 
was  to  pay  only  the  cost  of  sawing,  which  is 
the  sum  allowed  by  the  county  court.  This 
agreement  is  found  to  have  been  a  part  of  the 
agreement  by  which  the  intestate  and  the 
plaintiff  and  others  rebuilt  the  intestate's  mill. 
The  facts  found,  that  the  plaintiff  did  not  put 
in  a  clapboard  machine  as  he  reserved  the 
right  to  do,  that  he  did  not  saw  any  clapboards, 
nor  procure  any  to  be  sawed,  for  the  intestate, 
do  not  vary  the  price  which  the  intestate  was 
to  charge  the  plaintiff  for  sawing  boards;  es- 
pecially, when  it  is  not  found  that  the  intes- 
tate ever  had  any  lumber  to  be  manufactured 
into  clapboards,  or  ever  called  upon  the  plain- 
<iff  to  put  in  the  clapboard  machine,  or  manu- 
facture any  clapboards  for  him.  80  far  as  is 
found  by  the  referee,  the  plaintiff  did  not 
break  or  disregard  his  part  of  the  agreement 
in  regard  to  rebuilding  the  mill  and  manufac- 
lurine  clapboards  for  the  intestate  at  cost.  If 
he  had  broken  his  agreement  in  this  respect,  it 
would  have  laid  the  foundation  for  a  claim  in 
favor  of  the  estate  against  the  plaintiff  for 
•damages,  rather  than  give  the  estate  the  right 
to  charge  a  greater  price  than  agreed  for  saw- 
ing boards  for  the  plaintiff. 

We  find  no  error  in  the  judgment  of  the  County 
Court,  and  that  judgment  it  affirmed. 


STATE  of  Vermont. 
v. 

Benjamin  H.  WOOLEY. 

1.  Under  an  indictment  for  the  illegal 
■ale  of  intoxicating  liquor,  a  respond- 
ent is  entitled  to  a  specification  of  of- 
fenses; but  the  character  of  the  specifi- 
cation with  reference  to  extent  and  mi- 
nuteness is  a  matter  of  discretion  of 
the  trial  court. 

2.  It  was  not  error  to  allow  a  witness 
to  testify  who  was  unknown  to  the 
State's  attorney  when  the  specification 
was  made,  and  so  not  named  in  it. 

A.  When  a  town  agent  is  indicted  for 
making  illegal  sales  of  liquor,  evidence 
is  admissible  to  prove  that  he  sold  to 
persons  commonly  reputed  and  known 
to  be  men  of  intemperate  habits;  that 
he  knew  their  reputation  for  drunken- 
ness; and  that  he  avoided  selling  to 
them  when  unlawfully  engaged  in  the 
traffic  of  liquor  prior  to  his  appointment. 

(Rutland  Filed  July  6, 1887.) . 

ON  respondent's  exceptions.  Overruled. 
Indictment  charging  the  respondent  with 
the  illegal  sale  of  intoxicating  liquor.  Trial 
*J  jury.  September  Term,  1886,  Rutland  Coun- 
ty, Veazey,  J.,  presiding.  Verdict,  guilty  of 
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three  second  offenses;  and  respondent  sen- 
tenced as  provided  by  law. 

The  respondent  requested  the  court  to  direct 
the  State's  attorney  to  furnish  him  with  t 
specification,  with  the  number  and  nature  of 
the  offenses  of  which  he  is  charged:  when 
and  where  committed;  to  whom  the  intoxicat- 
ing liquor  was  sold,  furnished,  or  given  awsy. 

The  specification  stated  that  the  State's  at- 
torney would  claim  that  the  offenses  had  been 
committed  since  the  respondent  was  appointed 
agent  for  the  sale  of  liquors  of  the  town  of 
Rutland,  which  was  Hay  4.  1886;  that  the 
witnesses  "summoned  are  [naming  several 
persons]:  and  there  are  various  other  wit- 
nesses unknown  to  the  State's  attorney  at 

E resent;"  and  that  the  State's  attorney  did  not 
now  the  number  of  offenses  that  be  could 
prove,  but  placed  the  number  at  two  hundred, 
tbe  same  being  conjectured.  The  respondent 
objected  to  the  specification,  claiming  that  it 
did  not  conform  to  his  request;  but  the  court 
sustained  it,  on  tbe  representation  of  the  pros- 
ecuting attorney  that  it  was  as  full  as  he  was 
able  to  make  it.   The  court  charged: 

"The  agent  has  authority  to  sell  for  medici- 
nal, chemical,  and  mechanical  purposes  only. 
His  duty  is  not  only  to  keep  liquor  and  sell 
it  for  these  purposes,  but  he  must  be  reason- 
ably diligent,  and  careful  not  to  be  imposed 
upon  and  let  liquor  go  for  other  purposes;  and 
if  he  does  not  exercise  such  care,  and  persons 
thereby  get  and  use  liquor  for  other  purposes, 
the  agent  is  liable  as  for  an  unlawful  sale. 
He  is  not  liable  for  lack  of  care  in  a  sale  if 
the  other  party,  the  purchaser,  buys  for  a  law- 
ful purpose.  He  is  liable  if  careless,  as  ex- 
plained, when  the  liquor  is  bought  and  used 
for  unlawful  purposes." 

Me— re.  C.  H.  J ojrce  and  J.  D.  Spelhaaa. 
for  respondent,  cited — 

State  v.  Freeman,  27  Vt.  638;  State  v.  Bum, 
48  Vt.  265. 
Mr.  P.  S.  Pratt,  for  the  State,  cited- 
State  v.  Bacon,  41  Vt.  526;  State  v.  Davit,  St 
Vt.  876;  State  v.  Fieher,  85  Vt.  584;  Slete 
v.  Parke,  29  Vt.  70. 

Ross,  J. ,  delivered  the  opinion  of  the  court: 
While,  from  the  general  form  of  charging 
the  offense,  and  to  prevent  possible  injustice  in 
the  administration  of  the  law,  the  respondent 
in  this  class  of  prosecutions  is  entitled  to  a  speci- 
fication of  offenses  (State  v.  Contin,  27  Vt  818; 
State  v.  Freeman,  Id. '  528),  the  character  of 
the  specification,  with  reference  to  minuteness 
and  extent  of  detail,  is  a  matter  of  discretion 
of  the  trial  court,  to  be  exercised  with  reference 
to  tbe  circumstances  of  the  case  (State  v.  Ba- 
con. 41  Vt.  526;  State  v.  Row,  48  Vt.  265;  Stete 
v.  Davie,  52  Vt.  876).  This  is  too  well  settled 
in  this  State  to  require  further  elucidation. 
While  conceding  the  general  doctrine  to  be  as 
stated,  the  respondent  contends  that  there  was 
error  in  allowing  witnesses  to  testify  who  were 
not  named  in  the  specification.  The  State'i  at- 
torney, after  specifying  the  witnesses  sum- 
moned, added:  "And  there  are  various  other 
witnesses,  unknown  to  the  State's  attorney  at 
present."  It  is  the  general  form  of  charring 
the  offense,  prescribed  by  the  statute  wan 
gives  the  right  to  a  specification.  If  the  fom 
of  the  indictment  required  as  specific* 
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meat  of  the  offense  as  is  required  by  the  com- 
mon-law rules  of  criminal  pleading,  no  further 
specification  of  the  offense  would  be  legally 
required.  Hence,  the  respondent  is  not  legally 
entitled  to  a  more  minute  detail  of  statement 
of  the  facts  necessary  to  constitute  the  offense 
in  the  indictment  and  specifications,  when 
taken  together,  than  he  would  be  entitled  to  in 
an  indictment  at  common  law.  In  an  indict- 
ment at  common  law  a  good  sale,  furnishing, 
or  giving  away  could  be  charged  as  made  to  a 
person  unknown  to  the  grand  jurors,  and  for 
that  reason  not  named.  In  legal  effect  this  is 
the  charge,  in  this  respect,  by  the  specifications 
furnished.  There  was  no  legal  error  in  allow- 
ing offenses  to  be  proved  by  or  to  such  other 
unknown,  and  for  that  reason  unnamed,  wit- 
nesses. 

The  only  other  exception  now  insisted  on  is 
in  reference  to  the  objected  testimony  of 
Stearns.  Peabody,and  Bailey.  That  testimony, 
in  effect,  was  that  the  respondent,  while  agent 
for  the  town  for  making  sales  of  intoxicating 
liquors  for  lawful  purposes,  made  sales  to  per- 
sons commonly  reputed  and  known  to  be  men 
who  made  an  improper  use  of  it;  and  that  the 
respondent  was  well  acquainted  with  the  repu- 
tation and  character  of  such  persons,  in  respect 
to  drunkenness,  and  avoided  making  sales  to 
them  when  engaged  in  the  traffic  unlawfully, 
prior  to  his  appointment.  We  think  this  is  a 
fair  statement  of  all  that  is  contained  in  the 
exceptions  with  reference  to  the  testimony  of 
these  witnesses.  Clearly  it  had  a  tendency  to 
establish  illegal  sales,  or  sales  which  the  re- 
spondent ought  to.  and  did,  know  were  for  il- 
legal purposes.  Such  sales  are  as  much  a  vio- 
lation of  the  law  when  made  by  an  authorized 
agent  as  when  made  by  a  person  without  au- 
thority. The  agency  only  authorizes  sales  for 
three  specified  purposes.  Sales  for  all  other 
purposes  are  the  grossest  infractions  of  the  law, 
when  knowingly  made  by  an  authorized  agent 
They  are  a  perversion  of  the  law,  a  mockery 
of  the  law,  designed  to  prohibit,— a  cloak  for 
perpetuating  the  evil. 

The  respondent's  objections  are  overruled,  and 
judgment  rendered  that  he  takes  nothing  from  hie 
exception*. 


Solon  BRESEE,  Admr., 

v. 

George  8.  W^ALKER,  Ext. 

The  wife  owned  a  two-fifths,  and  her  hus- 
band a  three-fifths,  undivided  interest 
in  a  home  farm,  and  in  their  old  age 
they  conveyed  by  joint  deed  certain 
portions  of  the  land,  and  the  proceeds 
were  appropriated  for  their  mutual 
benefit  and  support.— Held,  that,  on  the 
death  of  both,  their  heirs  took  only 
the  respective  share  that  each  owned 
in  the  remainder;  and  that  the  husband's 
executor  was  not  bound  to  account,  as 
the  presumption  is  that  each  obtained 
his  just  proportion. 

(Rutland— Filed  July  7. 1887.) 

ILL  in  chancery.    Heard  on  the  pleadings 
and  a  special  master's  report,  September 
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Term,  1885,  Rutland  County,  Walker,  Chan- 
cellor.  Bill  pro  forma  dismissed.  Affirmed. 

The  case  appears  in  the  opinion. 

Meters,  w.  C.  Dunton  and  Edward 
Dana,  for  orator: 

If  the  husband  receives  the  capital  of  his 
wife's  separate  property,  there  is  no  presump- 
tion that  she  intended  to  give  or  transfer  it  to 
him.  He  is  prima  facie  a  trustee  for  her,  and 
a  gift  from  her  to  him  will  not  be  presumed 
without  clear  evidence. 

Rich  v.  GoekeU,  9  Ves.  869;  Porter  v.  Rutland 
Bank,  19  Vt.  410;  AUbee  v.  Cole,  89  Vt.  832; 
Child  v.  Pearl,  48  Vt.  227;  Richardson  v.  Mer- 
rill, 32  Vt.  27;  Sample]/  Watson,  48  Ala  877; 
Marsh  v.  Marsh,  48  Ala  677;  White  v.  Waits, 
47  Vt.  502;  Perry,  Tr.  §  679. 

Mr.  J.  W.  Stewart,  for  defendant,  ar- 
gued substantially  as  the  court  holds. 

Royce,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  orator  bases  his  right  to  a  decree,  first, 
upon  the  ground  that  here  was  an  agreement 
entered  into  between  the  testate  and  the  intes- 
tate that,  upon  the  death  of  the  testate,  the  in- 
testate or  her  heirs  should  have  the  sum  of 
$8, 000  out  of  his  estate.  The  master  has  found , 
that  such  an  agreement,  substantially,  was 
made,  but  reports  that  his  finding  rests  upon 
the  construction  that  he  has  given  to  the  first 
codicil  made  to  the  will  of  the  testator;  and 
that,  unless  it  properly  bears  such  construc- 
tion, there  was  not  sufficient  evidence  to  war 
rant  the  finding  of  such  an  agreement,  or  of 
any  agreement,  between  the  parties,  beyond 
what  is  expressed  in  the  will  and  codicil, 
viewed  in  the  light  of  the  attending  facts  and 
circumstances;  so  that  whether  such  an  agree- 
ment was  made  depends  upon  the  construction 
to  be  given  to  said  will  and  codicil,  aided  by 
the  facts  and  circumstances  found  and  referred 
to  by  the  master. 

The  will  of  the  testator,  executed  Septem- 
ber 17,  1862,  refers  to  an  antenuptial  con- 
tract made  between  himself  and  the  intestate, 
and  makes  it,  as  explained  and  modified  by 
the  will,  a  part  or  said  will.  The  ante- 
nuptial agreement  was  executed  April  14, 
1848,  and  by  it  the  intestate  transferred  all  her 
property,  real  and  personal,  to  the  testator,  in 
consideration  of  having  received  from  him  a 
deed  of  two  fifths  of  his  real  estate,  and  a  bond 
to  remove  all  incumbrances  on  the  same,  and 
the  right,  in  case  she  should  survive  the  testa- 
tor, to  certain  enumerated  personal  proper- 
ty ;  and  she  agreed  to  make  no  claim  to  dower 
or  an  assignment  of  personal  property  from 
his  estate,  and  discharge  his  estate  and  his 
heirs  from  the  payment  of  any  other  sum  in 
consequence  of  her  having  been  the  wife  of 
the  testator;  and  if,  after  the  death  of  the  tes- 
tator, his  heirs  or  representatives  should  wish 
to  purchase  the  two  fifths  of  said  real  estate 
that  had  been  conveyed  to  her,  they  should 
have  the  privilege  of  doing  so  by  paying  her, 
within  one  year  after  the  decease  of  the  testa- 
tor, the  sum  of  $2,000,  which  was  its  estimated 
value. 

The  testator  and  intestate  were  married 
April  16,  1848,  and  occupied  said  real  estate, 
together  with  the  other  three  fifths  owned  by 
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the  testator,  until  1860,  when  they,  by  their 
joint  deeds,  sold  certain  portions  of  it,  and 
the  proceeds  were  appropriated  by  them  for 
their  mutual  benefit,  support,  and  enjoyment. 
The  intestate  died  June  1,  1868.  The  remain- 
ing portion  of  said  real  estate  has,  by  agree- 
ment, been  sold  by  the  executor  of  the  testa- 
tor, and  two  fifths  of  the  proceeds—  $1,290— 
has  been  paid  to  the  orator. 

By  the  antenuptial  agreement  the  intestate 
obligated  herself  to  reconvey  to  the  testator's 
heirs,  or  leual  representatives,  the  real  estate 
that  had  been  conveyed  to  her,  upon  the  pay- 
ment to  her  of  $2,000,  as  provided  in  said 
agreement.  If  they  failed  to  make  such  pay- 
ment, the  title  would  remain  in  her,  discharged 
from  any  obligation  to  reconvey  it;  and  no 
such  payment  was  made,  or  demand  made  for 
a  conveyance  by  her.  At  the  time  the  will 
was  executed  the  real  estate  had  so  increased  in 
value  that  the  testator,  in  the  language  used  by 
him,  deemed  it  right  that  the  sum  to  be  paid 
her  should  be  increased  above  that  stipulated 
in  the  antenuptial  contract,  and  that  contract 
is  referred  to  as  explanatory  of  the  amount 
stipulated  to  be  paid.  That  contract,  as  we 
have  seen,  made  the  right  of  the  intestate  to 
any  sum  dependent  upon  the  election  of  the 
heirs  or  representatives  of  the  testator  to  claim 
a  conveyance  of  the  real  estate  to  themselves; 
and  in  case  such  an  election  was  made,  the 
amount  to  be  paid  was  fixed  at  $2,000.  The 
request  made  by  the  will  to  the  intestate,  and 
which  is  confirmed  by  the  codicil,  was  made 
upon  the  express  condition  that  she  should 
survive  the  testator;  and,  although  the  whole 
will  is  mysteriously  expressed,  considering  it 
in  connection  with  the  papers  that  are  made  a 
part  of  it,  it  is  obvious  that  the  testator  did 
not  intend  by  it  to  make  any  provision  for  his 
wife  in  case  she  did  not  survive  him;  and  that, 
in  case  of  her  survival,  he  intended  to  release 
her  from  the  obligation  to  convey  the  property 
deeded  by  him  under  the  antenuptial  contract 
unless  she  was  paid  $8,000  therefor. 

The  construction  put  upon  the  will  and 
codicil  by  the  master,  ana  upon  which  he 
based  the  contract  found  by  bim,  was  errone- 
ous. The  intestate  did  not  derive  any  benefi- 
cial Interest  under  the  will  and  codicil ;  and  no 
such  agreement  as  is  alleged  in  the  bill  having 
teen  found,  upon  competent  evidence,  the 
orator  is  not  entitled  to  decree  upon  that 

Sound;  and  admitting  that  the  bill  is  so  framed 
at  specific  performance  might  be  decreed 
under  it,  there  is  no  contract  found  the  per- 
formance of  which  could  be  decreed. 

It  is  further  claimed  that  the  testator  be- 
came the  trustee  of  the  intestate  on  account  of 
the  salea  made  of  real  estate  in  1860.  The 
lands  so  sold  were  conveyed  by  their  joint 
deeds;  and  it  is  found  that  the  proceeds  were 
appropriated  by  them  for  their  mutual  benefit, 
support,  and  enjoyment.  There  was  no  trust 
relation  created  by  contract;  and,  inasmuch 
as  the  proceeds  of  the  property  in  which  they 
were  jointly  interested  were  mutually  appro- 
priated by  them  for  their  mutual  benefit,  the 
presumption  would  be  that  each  obtained  his 
just  proportion. 

It  does  not  appear  that  the  testator  ever  had 
any  property  of  the  intestate  in  his  hands  or 
possession  that  should  be  accounted  for,  so  no 


order  requiring  him  to  account  as  trustee 
should  be  made. 

The  decree  of  the  Court  of  Chancery  dimm- 
ing the  bill  is  affirmed,  and  cause  remanded. 


William  8.  BROCK 
v. 

Samuel  BRUCE  and  Trustee. 

1.  It  is  presumed  that  an  appropriation 

of  public  money  by  school  district  of- 
ficers to  pay  for  repairs  of  schoolhouse 
was  authorised  by  the  district,  when  it 
does  not  appear  whether  it  was  or  not. 

2.  Money  borrowed  by  a  school  commit- 
tee without  the  authority,  but  on  the 
credit,  of  the  district,  and  used  to  supply 
a  temporary  need  in  paying  the  expenses 
of  the  school,  may  be  treated  as  if  bor- 
rowed of  himself,  and  as  a  part  of  the 
expenses  for  which  a  tax  might  legally 
be  assessed  under  a  vote  of  the  district. 

8.  A  committee  in  assessing  a  tax  has  a 
right  to  anticipate  the  wants  of  a  dis- 
trict, and  may  legally  assess  it  at  any 
reasonable  time  before  the  money  is  re- 
quired. 

(Caledonia  Filed  July  8.  18OTJ 

ACTION  by  the  plaintiff,  as  collector,  to 
collect  a  school  tax.  Trial  by  jury,  June 
Term,  1886,  Caledonia  County,  Ross.  J.,  pre- 
siding. Verdict  and  judgment  for  the  plain- 
tiff. Affirmed. 

The  exceptions  stated  that  the  district  at 
the  annual  meeting  "voted  to  assess  the  grand 
list  to  defray  the  expense  of  school."  See 
Brock  v.  Bruce,  68  Vt.  261 .  The  jury  returned 
a  special  verdict,  in  effect  that  the  defendant 
absolutely  refused  to  pay  the  tax  on  the  plain- 
tiff's demand,  and  that  the  defendant  had  no 
known  property  in  this  State  sufficient  to  pay 
the  tax. 

Mew*.  Ids  A  Stafford,  for  defendant: 
Cited— Brock  dk  Bruce,t»  Vt.  261 ;  Rev.  Laws, 
§  680:  Chandler  v.  Bradith,  28  Vt  416;  BowB 
v.  Morton,  57  Vt.  81. 
Meurs.  Bates  tc  May,  for  plaintiff: 
Cited— Rev.  Laws,  §§430,  686;  dementi. 
Hale,  47  Vt.  687:  Wilson  v.  Seavey,  88  Vt  227; 
Houston  v.  RueseU,  62  Vt.  110;  Wheeler  v.  Wil- 
son, 57  Vt.  157. 

Howell,  J.,  delivered  the  opinion  of  the 

court: 

When  this  case  was  here  before,  it  was  held 
that  a  tax  to  pay  for  these  repairs  oouM  sot 
legally  be  assessed  under  the  vote  to  raise  a 
tax  for  "the  expense  of  schools;"  and  that  the 
certificate  of  the  prudential  committee  attached 
to  the  rate  bill,  showing  that  the  tax  was  %y 
seated  for  repairs  as  well  as  for  "the  current 
expenses  of  the  schools,"  was  not  conclusive, 
but  might  be  contradicted  by  showing  that 
nothing  was,  in  fact  included  for  repairs,  ft 
is  now  claimed  that  the  case  shows,  both  by 
the  certificate  and  otherwise,  that  these  re- 
pairs were  included,  and  that  therefore  tb» 
tax  is  illegal.  But  instead  of  showing  that,  it 
clearly  shows  that  they  were  not  included,  bst 
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were  paid  for  out  of  the  public  money  long 
before  the  tax  was  assessed. 

But  it  is  claimed  that,  if  paid  for  out  of  the 
public  money,  such  payment  was  a  misappli- 
cation of  the  fund,  as  it  was  not  authorized  by 
a  vote  of  the  district;  that  the  public  money  is 
devoted  by  law  to  the  support  of  schools,  and 
that  a  vote  to  raise  a  tat  to  defray  the  expense 
of  schools  is,  in  effect,  a  vote  to  raise  what  is 
necessary  for  that  purpose  after  the  public 
'  money  is  expended  for  the  same  purpose;  and 
that  by  such  misapplication  the  prudential 
committee  could  not  get  the  right  to  assess  a 
tax  enough  in  excess  of  what  was  voted  to 
cover  the  amount  misapplied. 

In  respect  of  this  claim  it  is  sufficient  to  say 
that  it  does  not  appear  that  such  payment-was 
not  authorized  by  the  district.  It  does  not  ap- 
pear whether  it  was  or  not  and  hence  it  can- 
not be  presumed  that  it  was  not,  but  the  pre- 
sumption is  rather  the  other  way.  Thus,  in 
Sargmnt  v.  Sunderland,  21  Vt.  284,  the  fact 
that  a  town  treasurer  made  payments  on  the 
town's  debt,  nothing  appearing  to  the  contrary, 
was  held  to  raise  a  presumption  that  he  paid 
with  the  approbation  of  the  town. 

It  is  further  claimed  that  the  prudential  com- 
mittee had  no  right  to  borrow  the  $100  of 
James  on  the  credit  of  the  district,  or  to  in- 
clude anything  in  the  tax  for  its  payment. 

This  money  was  needed  and  used  for  pay- 
ing the  expenses  of  the  summer  schools;  and, 
If  the  committee  had  no  authority  to  borrow  it 
on  the  credit  of  the  district,  it  may  be  treated 
as  though  they  borrowed  it  of  themselves;  and 
it  being  to  supply  a  temporary  need  in  respect 
of  expenses  for  which  a  tax  might  legally  be 
assessed  under  the  vote,  it  was  properly  a  part 
of  those  expenses,  and  ought  to  be  so  regarded. 

It  is  further  claimed  that  the  tax  is  illegal 
because  assessed  to  cover  future  and  unascer- 
tained expenses.  But  the  case  does  not  show 
that  the  future  expenses  were  unascertained. 
For  aught  that  appears  the  committee  had  ac- 
curate data  from  which  to  ascertain  future  ex- 
penses; and  from  the  fact  that  the  amount  of 
the  tax  assessed  and  the  amount  of  the  school 
expenses  for  the  year  very  nearly  coincide,  it 
would  seem  that  it  had. 

Nor  does  it  appear  that  the  money  was  not 
needed  for  future  expenses  as  fast  as  it  was 
realized  from  the  tax.  The  holdings  that,  un- 
der such  a  vote  as  this,  the  tax  should  not  be 
assessed  until  the  money  is  required,  do  not 
mean  that  it  should  not  be  assessed  until  the 
very  day  the  money  is  required  for  use.  The 
committee  has  a  right  to  anticipate  the  wants 
of  the  district  in  this  behalf  by  a  reasonable 
time,  and  to  assess  the  tax  long  enough  be- 
forehand to  enable  the  money  to  be  realized 
from  it;  and  here  it  appears  to  have  been  paid 
out  about  as  fast  as  collected  and  paid  in. 

Judgment  affirmed. 


Hannah  BARNES  and  James  J.  Wilson 
v. 

L.  B.  DOW,  Helen  Dow,  Smith  Hodges,  and 
Henry  Gifford. 

Vroee-Caute:  Smith  HODGES  v.  L.  B.  and 
Helen  DOW,  Henry  Gifford,  J.  J.  Wilson, 
and  Hannah  Barnes. 

VT. 


Oroee-Cauee:  Henry  GIFFORD,  Admr.  of  J. 
E.  Morse's  Estate  e.  L.  B.  and  H.  DOW, 
Smith  Hodges,  J.  J.  Wilson,  and  Hannah 
Barnes. 

1.  A  beneficiary  under  a  will,  who  is  en- 
titled to  a  life  support  out  of  an  estate 
held  by  a  trustee,  has  no  power  to 
mortgase  the  estate;  and  a  mortgage 
executed  by  such  beneficiary  and  the 
remainderman  is  valid  only  as  against 
tbe  latter,  except  so  far  as  it  secured 
money  used  in  paying  debts  resting  on 
the  estate. 

2.  Tbe  testator  gave  by  his  will  a  life 
support  to  his  sister,  and  secured  it 
by  a  devise  of  his  estate  in  trust  to  his 
executor,  and  the  remainder  to  D,  his 
nephew,  thereby  creating  an  active 
trust.  The  legatees  executed  a  mort- 
gage of  the  trust  property  to  H  to 
secure  a  note  for  money,  apart  of  which 
was  used  in  paying  the  debts  of  the  es- 
tate. The  sister  brought  a  bill*  alleg- 
ing a  failure  to  support,  and  asking 
for  a  foreclosure;  the  executor  having 
deceased,  his  administrator  brought  a 
cross-bill,  claiming  a  balance  due  from 
the  estate;  and  H  answered,  and  also 
filed  a  cross-bill,  making  the  legatees 
and  others  defendants,  praying  for  a 
foreclosure.  Held,  that  H,  having  no- 
tice of  the  trust,  was  not  an  innocent 
purchaser;  that  he  could  not  invoke 
the  doctrine  of  subrogation;  and  that 
the  beneficiary  could  not  alienate  the 
trust  property,  but  that  the  mort- 
gage should  stand  security  for  so 
much  of  the  money  as  went  to  pay  the 
debts  of  the  estate. 

3.  In  a  case  involving  the  allowance  of  the 
account  of  a  deceased  trustee,  whose 
administrator  was  orator  in  a  cross- 
bill in  which  the  succeeding  trustee  and 
two  legatees,  one  a  beneficiary  having  a 
life  support  and  the  other  a  remainder- 
man, were  defendants,  the  remainder- 
man was  incompetent,  under  the  stat- 
ute (Rev.  Stat.  8§  1001-1008),  as  a  wit- 
ness, in  his  own  behalf,  to  disprove 
such  account. 

4.  Memoranda  in  the  day-book  of  one  de- 
ceased, and  in  his  handwriting,  are  not 
admissible  in  favor  of  his  estate. 

5.  Equity  has  jurisdiction,  although 
there  Is  pending  in  the  county  court, 
on  appeal  from  the  probate  court,  a 
cause  between  the  same  parties  and 
involving  the  same  accounting;  for 
(a)  the  account  has  equitable  trusts  at- 
tached to  it;  (&)  the  defendant  prayed 
for  an  accounting  in  his  cross-bill,  and, 
having  invoked  the  aid  of  chancery,  he 
should  not  be  heard  to  deny  its  jurisdic- 
tion; (c)  the  question  was  raised  only  by 
suggestion  in  argument;  and  (d)  where  a 
party  is  obliged  to  resort  to  chancery  for 
one  purpose,  the  court  will  retain  and 
dispose  of  the  whole  matter. 

(Windsor  Filed  July  18,  18870 

BILL  in  chancery.   Decree  reverted. 
Heard  below  on  a  bill,  cross-bills,  answers, 
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replications,  concessions,  master's  report,  and 
exceptions  thereto.  May  Term,  1885,  Wind- 
sor County,  Taft,  Chancellor. 

It  was  decreed  that  the  original  cause  be 
dismissed,  as  to  Hodges,  with  costs;  and  that 
the  orator  have  decree  against  the  defendants 
in  accordance  with  the  prayer  of  the  bill.  In 
the  cross-cause  of  Hodge*  v.  Dow  et  ai. ,  decree 
for  the  orator,  with  costs.  In  the  cross-cause 
of  Oifford,  Admr.  v.  Dow  et  al.  it  was  decreed 
that  there  was  due  from  the  estate  of  James 
Morse  to  Wilson,  trustee,  the  sum  shown  by 
the  master's  report;  and  that  the  same  be  paid 
with  costs.  It  was  further  adjudged  that  the 
said  Hannah  Barnes  should  hare  a  lien  upon 
the  personal  property  belonging  to  the  Barnes 
estate  in  the  hands  of  Wilson,  as  against  the 
said  Dow  and  wife,  in  the  sum  of  $889,  named 
in  the  report,  and  interest  thereon.  The  ora- 
tors in  the  original  cause,  and  Gifford  in  all  the 
causes,  appealed.  The  bill,  as  originally  drawn, 
was  in  favor  of  Hannah  Barnes  against  Lewis 
B.  Dow  and  wife  and  Smith  Hodges,  com- 
plaining that  she  had  not  been  -pVoperly  sup- 

g>rted  in  accordance  with  the  will  of  George 
arnes,  and  asking  for  a  foreclosure  unless 
she  was  so  supported.  After  the  case  had 
been  entered  in  court,  Henry  Gifford,  as  ad- 
ministrator of  James  Morse,  entered  as  a  party 
defendant,  and  claimed  that  there  was  a  large 
balance  due  the  estate  of  Morse,  as  exedutor  of 
the  last  will  and  testament  of  George  Barnes; 
and  filed  his  cross-bill  to  have  the  same  paid 
out  of  the  estate.  James  J.  Wilson  was  ap- 
pointed December  5.  1888,  by  the  probate 
court,  a  trustee  under  the  provisions  of  his 
will,  in  place  of  James  Morse,  deceased;  and 
said  Wilson  asked  and  was  granted  leave  to 
enter  as  co-orator.  Dow  and  his  wife,  Helen 
Dow,  answered  that  Hannah  Barnes  bad  been 
properly  supported;  but  admitted  that  the 
facts  as  to  giving  the  mortgage  to  Hodges  were 
substantially  as  alleged  by  him  in  his  cross- 
bill. Hodges  also  answered  and  filed  a  cross- 
bill, setting  forth  that  on  August  17,  1878,  he 
loaned  $900,  at  the  request  of  Morse  and  Dow 
and  Hannah  Barnes,  upon  a  mortgage  signed 
by  Lewis  B.  Dow  and  Hannah  Barnes;  that 
said  money  was  obtained  from  him  by  repre- 
sentation and  assurances  that  it  was  to  be 
used  to  pay  debts  due  from  the  estate  of  said 
Barnes;  that  Hodges  understood  that  he 
should  have  the  first  lien  upon  said  real  estate; 
that  it  was  supposed  that  the  note  signed  by 
Dow  and  the  mortgage  signed  by  said  Dow  and 
Hannah  Barnes  constituted  the  first  lien  and 
incumbrance  upon  said  real  estate;  and,  fur- 
ther, that  the  money  was  used  in  paying 
claims  allowed  against  said  George  Barnes  s  es- 
tate; and  praying  that  the  money  so  advanced 
by  Hodges  be  declared  the  first  lien  upon  said 
real  estate,  for  foreclosure,  and  also  for  gen- 
eral relief.  It  was  agreed  by  all  the  parties 
before  the  master  that  any  amendment,  an- 
swer, or  cross-bill  necessary  to  equitably  ad- 
just all  matters  between  them  might  be  filed  at 
any  time,  and  that  the  court  might  hear  and 
determine  the  same  as  if  they  were  already 
filed. 

It  appeared  from  the  report  of  the  special 
master  that  George  Barnes  deceased  in  the 
month  of  December,  1876,  leaving  a  will  dis- 
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posing  of  his  estate,  both  real  and  personal,  as 
follows: 

"2.  I  give,  devise,  and  dispose  to  my  neph- 
ew, Lewis  A.  Dow,  and  his  heirs,  all  of  my 
effects  and  estate,  both  real  and  personal,  ex- 
cept the  support  of.  my  sister,  Hannah  Barnes, 
during  her  lifetime,  and  I  give  my  estate  in 
trust  of  my  executor. 

"8.  I  give  to  Hannah  Barnes,  my  sister,  her 
support,  during  her  natural  lifetime,  oat  of 
my  estate. 

"""And  I  do  hereby  appoint  James  E.  Morse, 
of  Royalton,  Vermont,  to  be  the  executor  of 
this  my  last  will  and  testament." 

Said  will  was  duly  probated  and  allowed, 
and  said  Morse  accepted  said  trust  as  executor. 
James  E.  Morse  settled  his  administration  ac- 
count with  the  estate  February  18,  1882,  and 
died  in  the  month  following.  Henry  T.  Gif- 
ford was  appointed  administrator  of  the  estate 
of  said  Morse.  December  5,  1883,  James  J. 
Wilson  was  appointed  trustee  under  said  will. 

April  7,  1885,  Wilson,  as  trustee,  petitioned 
the  probate  court  for  a  rehearing  and  correc- 
tion of  the  account  of  Morse  as  executor  of  the 
Barnes  estate.  The  matter  was  heard  in  pro- 
bate court,  and  judgment  and  decree  rendered 
therein,  from  which  Wilson  appealed  to  the 
county  court;  which  appeal  is  now  pending. 

The  special  master  reported  that  he  found 
two  subjects  of  contention  before  him;  one  in 
relation  to  the  giving  a  mortgage  by  Lewis  B. 
Dow  and  Hannah  Barnes  to  Smith  Hodges. 
In  respect  to  this,  it  appeared  that  a  short  time 
before  August  17,  1878,  said  Morse  as  executor 
claimed  to  desire  to  raise  $800  to  pay  claims 
allowed  against  the  estate  of  George  Barnes. 
He  consulted  with  Dow  as  to  the  matter,  and 
they  concluded  that  the  whole  estate  of  George 
Barnes,  after  payment  of  the  debts,  belonged 
to  the  said  Dow,  subject  to  the  support  of  the 
said  Hannah  Barnes;  and  that  the  desired 
amount  of  money  could  be  raised  on  a  note 
given  by  Dow  and  secured  by  a  mortgage  on 
the  farm  owned  by  said  Barnes  at  his  death; 
and  that  the  mortgage  should  be  executed  by 
said  Dow  and  Hannah  Barnes. 

As  a  result  of  these  negotiations,  on  the  said 
17th  day  of  August,  1878,  Hodges  let  Dow  have 
$900,  and  received  his  note  for  that  sum,  paya- 
ble August  16,  1882,  with  interest  annually. 
The  said  Dow  and  Hannah  Barnes  on  that  day 
executed  a  mortgage  to  said  Hodges  to  secure 
the  payment  of  this  note.  Morse  was  one  of 
the  witnesses  to  this  mortgage.  Hannah  Barnes 
was  at  first  unwilling  to  sign  said  mortgage, 
but  when  told  by  Morse  that  it  was  to  raise 
money  to  pay  the  debts  of  George  Barnes's  es- 
tate, and  that  the  real  estate  was  charged  with 
that  burden,  and  that  it  would  make  nodiffer- 
ence  to  her,  she  executed  the  mortgage.  She 
was  advised  to  the  same  effect  by  the  town 
clerk.  Morse  wrote  the  mortgage.  Hodges 
was  not  present  when  the  mortgage  was  exe- 
cuted, and  never  had  any  talk  with  Hannah 
Barnes  in  relation  thereto.  Of  the  money 
raised  by  this  mortgage,  $496  were  handed  to 
Morse  by  Dow.  Out  of  the  remainder  Dow 
paid  debts  of  the  estate,  amounting  to  $178.68, 
and  also  $85  for  a  burial  casket  in  which  George 
Barnes  was  buried.  The  total  amount  of  defctt 
thus  paid  by  Dow  to  Morse  and  on  the  data*. 
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amounted  to  $706.65.  In  addition  to  this  sum 
paid  by  Dow,  he  paid  to  one  N.  M.  Russ  a 
bill  of  $69.50  on  a  store  account  which  Russ 
had  against  him  for  goods  furnished  and  used 
by  Dow  on  his  said  farm  and  in  his  family 
while  Hannah  was  a  member  of  it  and  receiv- 
ing her  support  from  him  under  the  will. 
Dow  also  paid  to  one  Cross,  for  work  on  the 
farm  the  same  year,  tbe  sum  of  $60.55.  The 
balance  of  tbe  $000  raised  by  said  mortgage 
was  used  by  Dow  to  buy  a  pair  of  oxen  which 
he  used  on  the  farm.  No  payment  on  tbe 
mortgage  note  has  ever  been  made. 

It  appeared  that  Dow  lived  on  this  farm  from 
and  after  the  death  of  tbe  said  George  Barnes, 
and  that  Hannah  Barnes  lived  with  and  was 
supported  by  him  until  trouble  arose  and  she 
left.  Tbe  personal  estate  of  the  said  George 
Barnes  was  inventoried  at  $2,805.85.  Novem- 
ber 4,  1878,  Morse  turned  over  to  Dow  per- 
sonal property  belonging  to  the  estate  wbich 
was  in  Morse's  hands  at  the  time  of  tbe  execu- 
tion of  the  mortgage  to  Hodges.  December 
10,  1888,  Wilson,  as  trustee,  took  an  inventory 
of  certain  personal  property  on  tbe  farm, 
amounting,  according  to  bis  estimate,  to  $£94. 
The  farming  tools  on  the  farm  at  the  death  of 
Barnes  are  still  there,  and  their  value  equal  to 
what  it  then  was,  namely,  $170.25.  The  debts 
were  nearly  or  quite  paid  by  November  4, 1878; 
and  after  that  time,  and  up  to  the  time  when 
Wilson  was  appointed  trustee,  Dow  managed 
the  farm  as  his  own.  Dow  had  the  use  and 
possession  of  the  farm  and  stock  from  the  death 
of  Barnes  to  the  appointment  of  Wilson  as  trus- 
tee; and  carried  on  the  same,  using  the  avails 
for  the  support  of  his  family  and  Hannah 
Barnes,  while  she  lived  with  them,  hiring  help 
and  paying  it;  and  disposed  of  the  avails  for 
his  own  use  except  what  he  let  Morse  have. 
Morse  bad  paid  out  for  the  estate,  and  had 
charges  against  it  to  the  amount  of  $1,288. 
He  bad  at  the  same  time  received  from  the  es- 
tate in  cash  about  $1,185.  This  did  not  include 
the  personal  property,  amounting  to  $814.87, 
wbich  Morse  afterwards  turned  over  to  Dow. 
Neither  Hodges,  Hannah  Barnes,  nor  Dow 
knew  how  the  account  between  Morse  and  tbe 
estate  stood  on  August  17,  1878.  When  the 
mortgage  was  executed,  said  Hodges,  Dow,  and 
Morse  understood  that  Hodges  was  getting  the 
first  lien  on  the  real  estate.  All  that  Hannah 
Barnes  knew  about  it  was  what  Morse  and  the 
town  clerk  had  told  her,-r-which  was  that  the 
mortgage  would  not  affect  her  if  Morse's  rep- 
resentations were  true. 

Another  subject  of  contention  before  the 
special  master  was  the  account  of  Morse  as 
executor.  The  account,  as  examined  and  al- 
lowed by  the  probate  court  in  February,  1882, 
showed  a  large  balance  due  Morse  from  the 
Barnes  estate.  It  was  claimed  by  Wilson, 
trustee,  as  above,  and  by  Hannah  Barnes  and 
by  Smith  Hodges,  that  the  account  was  erro- 
neous,  and  if  corrected  would  show  a  balance 
*  due  from  the  Morse  estate  to  the  Barnes  estate. 
The  master  found  several  items,  which  he  spe- 
cified, which  should  have  been  credited  to  the 
Barnes  estate.  The  result  of  his  finding  was 
to  bring  the  Morse  estate  in  debt  to  the  Barnes 
estate.  The  solicitor  for  Gifford,  administra- 
tor of  the  Barnes  estate,  objected  to  any  hear- 
ing as  to  the  correctness  of  said  Morse's  ac- 
rr. 
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count  as  executor,  as  said  appeal  to  the 
county  court  was  then  pending.  The  master 
overruled  the  objection,  and  Gifford  excepted. 
Said  Dow,  who  was  defendant  in  the  original 
action  and  the  cross  bills,  was  used  as  a  wit- 
ness in  his  own  behalf  and  in  behalf  of  Wil- 
son, trustee,  who  had  become  a  party  to  this 
suit.  Mr.  Gifford,  administrator,  objected  to 
his  testifying  to  anything  transpiring  prior  to 
the  death  of  Morse.  The  objection  was  over- 
ruled, and  Dow  was  allowed  to  testify  gener- 
ally and  particularly  as  to  what  took  place  at 
the  settlement  of  Morse's  administration  ac- 
count at  the  time  it  took  place  in  the  probate 
court;  to  which  Mr.  Gifford  excepted.  One 
James  Barnes  had  an  account  against  the  es- 
tate of  George  Barnes,  which  was  allowed  by 
the  commissioners,  and  which  Morse  charged 
the  estate  for  paying;  and  it  was  claimed  by 
Mr.  Wilson  that  the  claim  was  paid  by  said 
Dow  and  should  not  be  charged  in  the  account. 
At  the  hearing,  Dow  was  asked  by  Mr.  Wilson 
who  paid  the  claim  allowed  by  the  commis- 
sioners to  James  Barnes.  The  witness  an 
swered  that  he  paid  it;  to  which  question  and 
answer  Gifford  objected.  Similar  questions 
were  asked  as  to  two  other  similar  items,  to 
which  like  answers  were  made,  also  against 
the  objections  and  exceptions  of  Gifford.  Dow 
was  further  asked  by  Mr.  Wilson  what  was 
said  to  bim  by  said  Morse  in  relation  to  bis 
paying  claims  against  the  estate.  To  this 
question  Gifford  objected  and  excepted.  The 
answer  was  that  "he  told  me,  if  there  were 
any  claims,  I  could  pay  tbem  and  take  a  receipt 
for  them;  it  would  save  him  the  trouble  of  go- 
ing around."  Under  like  objections  and  ex- 
ceptions Dow  was  allowed  to  testify  at  great 
length  in  respect  to  his  dealings  with  Morse, 
as  executor,  and  the  property  of  Barnes,  prior 
to  the  decease  of  Morse. 

In  the  progress  of  the  hearing  on  the  part 
of  Gifford  as  to  item  11,  he  produced  a  book 
claimed  to  be  in  Morse's  handwriting,  and 
which  he  called  his  day-book .  The  master  so 
found.  The  following  two  entries  in  said 
book  were  offered  in  evidence,  but  were  ex- 
cepted to.  1.  "Signed  note  with  Dow  to 
Bank— 200— he  had.  The  money  to  pay 
Hannah  Barnes's  commissioner's  account  al- 
lowed ;  and  I  paid  the  note  except  what  money 
I  got  from  M.S.  Adams  for  lumber."  2.  "See 
Dow  about  bank  note,  which  money  he  bad  to 
pay  Hannah,  and  I  paid  note."  The  first  of 
said  entries  appeared  on  the  book  under  date 
of  November  4,  1878.  The  second  under  date 
of  December  28,  1878. 

It  was  agreed  that  the  estate  of  George 
Barnes  failed  to  support  Hannah  Barnes 
agreeably  to  the  provisions  of  said  will,  for 
the  years  1880, 1881, 1882,  and  until  December 
12, 1888,  and  tbat  the  support  so  withheld  was 
worth  $889;  and  tbat,  although  a  portion  of 
the  support  was  withheld  since  the  commence- 
ment of  this  suit,  the  court  could  adjudge  that 
said  Hannah  should  have  a  lien  on  the  money 
and  personal  property  in  tbe  hands  of  the  trus- 
tee, Wilson,  for  security  of  the  payment  of 
said  sum  by  said  Dow;  or  make  such  further 
order  as  the  case  may  require. 

Mr.  J.  J.  Wilson,  for  orators  in  the  origi- 
nal bill: 

The  court  having  jurisdiction  of  a  portion 
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of  the  matters  In  controversy,  will  retain  and 
dispose  of  the  whole  case.  The  defendant 
Gifford,  on  the  ground  that  his  testator,  Morse, 
is  dead,  objects  to  Dow  as  a  witness.   To  ex- 

.elude  a  party  to  the  record  as  a  witness,  it 
must  appear  that  he  is  a  party  to  the  original 

.contract  or  cause  of  action  in  issue  ana  on 
trial. 

Shatter  v.  Bumstead,  99  Mass.  112;  Morse  v. 
Loud,  44  Vt  561. 
In  this  case  Dow  and  wife,  Hodges,  Han- 

,nah  Barnes,  and  Wilson  were  all  legal  wit- 
nesses in  the  accounting  between  the  estate 
and  Morse  in  the  probate  court;  but  now  they 

.claim  that  Gifford,  by  his  cross-bill,  and  by 
the  aid  of  the  statute,  has  disqualified  them 
all.  The  object  and  intent  of  the  statute  was 
not  to  prevent  everyone  who  might  be  a  party 
to  the  suit  from  being  a  witness,  but  was  in- 
tended to  prevent  the  surviving  party  to  the 

.contract  or  cause  of  action  in  Issue  and  on 
trial  from  testifying  when  the  other  party  to 
the  contract  or  cause  of  action  in  issue  and  on 
trial  could  not  testify. 

Thrall  v.  Seward,  87  Vt.  579;  Fitzsimmons  v. 
8ov.th.wick,  88  Vt.  514;  Benoir  v.  Paquin,  40  Vt, 
199;  HoUuterv.  Young,  41  Vt.  160;  Walker  v. 
Taylor,  43  Vt.  616;  French  v.  Barron,  49  Vt. 

.471. 

The  contract  in  issue,  about  which  Dow  tes- 
tified, was  raised  by  Clifford's  cross-bill  and 
the  answers  thereto  of  Barnes  and  Wilson. 

-  The  contract  in  issue  was,  Did  the  Barnes  es- 
tate owe  the  Morse  estate?— or,  to  be  more  pre- 
cise, Was  there  an  implied  contract  that  the 
Barnes  estate  should  pay  the  Morse  estate  the 
three  claims  named  in  said  report?  Dow  was 
not  a  party  to  that  contract  or  cause  of  action. 
No  amount  of  interest  in  Dow  could  disqualify 
him  as  a  witness.  The  only  possible  parties 
to  that  contract  were  the  Morse  and  the  Barnes 

.estates.  The  issue  on  trial  was,  Was  there  an 
express  or  implied  promise  from  the  Barnes 

.estate  to  pay  Morse  the  three  claims  named  in 
said  report?  The  questions  asked  Dow  were: 
"  Who  paid  the  three  claims?"  and,  "What  did 
Morse  say  about  it?  " 

Down*  v.  Belden,  46  Vt.  677;  Morse  v.  Low, 
44  Vt.  561;  Cole  v.  Shurtleff,  41  Vt.  811;  Manu- 
facturers Bank  v.  Scofidd,  89  Vt.  591 ;  Cheney 
v.  Pierce,  88  Vt.  528;  Taylor  v.  Finley,  48  Vt.  81. 

Parol  memoranda  in  a  passbook  or  else- 
where are  not  admissible  as  independent  testi- 

i«nony. 

Lapham  v.  Kelly,  85  Vt.  195;  Jewett  v.  Win- 
sltip,  42  Vt.  204;  Gross  v.  Bartholomew,  42  Vt. 
206;  Parris  v.  Bellows,  52  Vt.  358. 

The  testator's  intention  is  evident,  as  shown 
by  the  will.  He  intended  to  provide  a  support 
for  his  sister  during  her  life.  The  residue  of 
his  estate  was  to  go  to  his  nephew.  He  in- 
tended to  make  his  sister's  support  sure,  so  he 
.conveyed  his  whole  estate  to  his  executor  in 
trust.   The  title  of  the  estate  was  in  the 

Holdship  v.  Patterson,  7  Watts,  551;  8  Watts 
.&  S.  880;  Swift,  Dig.  121. 

Neither  trustee  nor  the  cestui  que  trust  could 
divert  this  property  from  the  appointed  pur- 
poses. 

1  Perry,  Tr.  §  886;  White's  Exrs.  v.  White,  80 
Vt.  888;  Van  Amee  v.  Jackson,  85  Vt.  178; 
Perkins  v.  Hays,  8  Gray,  405. 
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This  same  doctrine  is  held  in  Whiting  v.  Whit- 
ing, 4  Gray,  287;  Hall  v.  Williams,  120  Mass.  845; 
Broadway  Nat.  Bank  v.  Adams,  138  Mass.  170; 
Foster  v.  Foster,  188  Mass.  179;  105  Mass.  485; 
59  Pa.  896;  and  47  Pa.  118. 

The  trust  fund  was  not  attachable. 

Keyser  v.  Mitchell,  67  Pa.  478;  Voice  v.  Park, 
7  Watts  &  S.  19;  Locke  v.  MabbeU,  8  Abb.  App. 
69;  Wetmorev.  TruslowM  NY.  888. 

Hodges  could  not  invoke  the  doctrine  of 
subrogation. 

Royalton  Nat.  Bank  v.  Gushing,  58  Vt  827; 
Shield,  Subr.  1240;  40  Vt.  408. 

Messrs.  D.  C.  Deniaon  &  Son,  for  Gif- 
ford: 

The  master  erred  in  hearing  the  question  of 
the  correctness  of  Morse's  accoun  t.  This  ques- 
tion is  for  the  probate  court,  and  trustee  hti 
applied  to  that  jurisdiction  for  relief,  and  ha* 
taken  this  question  to  the  county  court  by  ap- 
peal, where  said  cause  is  now  pending. 

Qlastenbury  v.  McDonald,  44  Vt.  450. 

No  court  will  interfere  with  a  judgment  of 
another  of  competent  jurisdiction.  The  mas- 
ter erred  in  admitting  defendant  Dow  as  a 
witness.  Dow  was  offered  as  a  witness  in  his 
own  behalf  and  in  behalf  of  Wilson,  trustee, 
both  parties  to  this  suit,  and  was  admitted. 
He  is  one  of  the  parties  claiming  that  Morse's 
account  should  be  corrected.  This  very  thing 
is  the  matter  in  issue  and  on  trial;  and  the  re 
suit  of  this  testimony  directly  affects  Hone's 
estate.  The  cause  of  action  in  issue  and  on 
trial  is  the  account  of  J.  E.  Morse,  executor  of 
George  Barnes.  Dow  is  a  party  thereto,  and 
by  this  statute  is  excluded. 

Rev.  Stat.  §  1002;  Woodbury  v.  Woodbwjt 
Est.  48  Vt.  94;  Cole  v.  ShurOeff,  41  Vt  811; 
Pember  v.  Congdon,  55  Vt.  58;  Eoliister  v.  Ynsg, 
41  Vt.  156;  Jewett  v.  Winship,  42  Vt.  204; 
Manufacturers  Bank  v.  Scofidd,  89  Vt  501; 
McKeUop  v.  Jackman,  50  Vt  57;  Blair  v. 
Ellsworth,  55  Vt.  415;  FiUsimmons  v.  South- 
wick,  88  Vt.  509,  515;  Johnson  v.  Dexter,  87  Vt 
641. 

Mr.  William  E.  Johnson,  for  Hodges, 

and  Dow  and  wife: 

We  claim  that,  under  the  will,  the  legal  title 
was  in  Lewis  B.  Dow.  The  gift  is  absolute  in 
its  terms,  and  a  subsequent  clause  repugnant 
thereto  is  void.  If  we  are  right  on  this  point 
then  the  mortgage  is  valid  without  doubt. 
But  if  the  court  should  think  that  the  legal 
title,  by  the  terms  of  the  will,  was  in  Morse, 
the  executor,  then  we  claim  the  mortgage 
valid.  It  is  certain  that  the  trustee  and  tat 
cestui  que  trust  together  could  mortgage  or 
convey  the  premises  (Pownal  v.  Myers,  16 
Vt  414;  Flint  v.  Steadman,  86  Vt  211),  Ifett 
is,  the  trustee,  with  the  consent  of  tat) 
cestui  que  trust,  could  convey.  The  act  mast 
be  the  act  of  both.  Now  what  difference  den 
it  make  in  equity  when  both  assent  and  4s 
that  which  all  suppose  is  a  sufficient  act  In- 
tending to  convey  the  trust  property  by  * 
mortgage?  In  this  case  Morse,  the  trastes. 
and  Hannah  Barnes,  with  Dow,  meet,  and  at 
do  that  which  they  suppose  puts  a  first  Mess* 
the  real  estate,  and  they  so  intend  sad  dash* 
to  do.  Relief  is  granted  not  only  against  tsf 
original  parlies  to  the  contract,  out  against  si 
claiming  under  them  in  prfr ' 
ees,  etc. 
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Adams,  Eq.  §  168,  note  2;  Beardsley  v. 
Knight,  10  Vt.  185. 

Equity  will  grant  relief  when  both  parties 
Intended  to  have  an  instrument  prepared  in 
one  form,  and  by  means  of  some  omission  it 
■was  prepared  in  another. 

Adams,  Eq.  §  170.  See  the  case  of  omis- 
sion to  affix  seal  to  a  bond  {Rutland  v.  Paige, 
24  Vt.  181);  or  omission  to  make  a  bond  paya- 
ble to  the  obligor's  assignees  (Smith  v.  Wain 
right,  24  Vt.  97.  111). 

Equity  often  grants  relief  against  pure  mis- 
takes of  law. 

1  Story,  Eq.  §§  118, 191,  188,  and  note. 
Morse  and  Mrs.  Barnes  are  estopped. 
BiRelow,  Estop.  484. 

Whether  the  instrument  is  strictly  a  mort- 
gage or  not,  it  is  an  appropriation  of  the  real 
estate  for  the  payment  of  this  debt  of  Hodges, 
and  courts  of  equity  will  carry  out  the  inten- 
tion of  the  parlies  by  making  the  property 
holden. 

Frary  v.  Booth,  37  Vt.  90. 

The  debts  due  from  the  Barnes  estate  were, 
of  course,  a  first  claim,  and  stood  prior  to  the 
rights  of  Dow  or  Hannah  Barnes.  In  the 
same  claim  also  must  stand  the  expenses  of 
carrying  on  the  farm,  and  the  support  of  Han- 
nah "Barnes.   This  money  of  Hodge's  went  to 

Cy  these  claims,  Now  the  orators  want  the 
neflt  of  all  the  property  of  the  estate  and  of 
having  their  debts  paid  by  Hodee's  money, 
and  at  the  same  time  are  to  be  relieved  from 
paying  Hodges  back  his  money.  This  seems 
to  Hodges  to  be  wicked. 

Veaiey,  delivered  the  opinion  of  the 
court: 

It  seems  plain,  from  the  language  of  the 
-will  as  a  whole,  that  it  was  the  intention  of  the 
testator  to  provide  a  life  support  for  his  sister 
Hannah  out  of  his  estate,  and  to  secure  it  by  a 
devise  of  his  estate  in  trust  to  his  executor,  and 
then  to  give  the  remainder  to  his  nephew, 
Lewis  B.  Dow.  The  language  is  awkward, 
but  the  meaning  is  clear.  The  devise  to  Dow 
and  to  the  executor  would  bo  inconsistent,  but 
for  the  exception  in  behalf  of  Hannah  in  the 
■devise  to  Dow,  followed  by  the  direct  gift  to 
Hannah  in  the  same  paragraph.  It  created  an 
active  trust  in  the  executor  for  special  use,  viz., 
the  support  of  Hannah  during  her  life;  and 
that  was  to  be  the  end  of  the  trust.  The  pro- 
vision is:  "I  give  to  Hannah  Barnes,  ray  sis- 
ter, her  support  during  her  natural  lifetime 
oat  of  my  estate."  There  was  no  limitation  to 
income.  It  was  a  gift  of  support.  The  gift 
to  Dow  was  the  estate  except  this  support. 
There  was  nothing  for  him  except  what  was 
left  after  the  support.  The  trust  in  the  mean 
time  was  not  to  him,  but  to  the  executor.  The 
legal  title  pending  the  trust  could  not  be  in 
both.  Unless  it  was  in  the  executor  as  trustee 
there  was  no  trust;  yet  the  form  of  the  gift  to 
Hannah  necessitated  a  trust.  We  think  the 
language  of  the  will  imports  an  unmistakable 
Intention  of  a  permanent  and  indefeasible  pro- 
vision for  a  life  support  of  Hannah  out  of  the 
■estate.  This  intention  could  not  be  carried 
oat  without  upholding  the  clause  which  put 
the  legal  title  in  the  executor  in  trust.  Dow, 
therefore,  could  make  no  conveyance  to  affect 
the  title  until  the  trust  terminated.   The  object 


of  the  gift  to  Hannah  was  such  as  to  exclude 
the  idea  of  alienation  on  her  part.   A  life  sup- 

Eort  must  be  as  lasting  and  continuing  as  life, 
t  was.  in  amount,  indefinite  and  indetermi- 
nate. Hodges  does  not  stand  as  an  innocent 
purchaser,  as  he  had  notice  of  the  trust. 

This  case,  as  we  construe  this  will,  comes 
within  a  recognized  and  settled  exception  to 
the  general  rule  that  the  law  does  not  allow 
property,  whether  legal  or  equitable,  to  be  fet- 
tered by  restraints  upon  alienation.  The  rule 
constituting  the  exception  is  thus  formulated 
by  Perry  in  his  work  on  Trusts:  "But  a  trust 
may  be  so  created  that  no  interest  vests  in  the 
cestui  que  trust;  consequently  such  interest  can- 
not be  alienated;  as.  where  property  is  given 
to  trustees  to  be  applied  in  their  discretion  to 
the  use  of  a  third  person,  no  interest  goes  to 
the  third  person  until  the  trustees  have  exer- 
cised this  discretion.  So,  if  property  is  given 
to  trustees  to  be  applied  by  them  to  the  sup- 
port of  the  cestui  que  trust  and  his  family,  or 
to  be  paid  over  to  the  cestui  que  trust  for  the 
support  of  himself  and  the  education  and 
maintenance  of  his  children.  In  short,  if  a 
trust  is  created  for  a  specific  purpose,  and  is  so 
limited  that  it  is  not  repugnant  to  the  rule 
against  perpetuities,  and  is  in  other  respects 
legal,  neither  the  trustees,  nor  the  cestui  que 
trust,  nor  his  creditors  or  assignees,  can  de- 
vest the  property  from  the  appointed  purpose. 
Any  conveyance,  whether  by  the  operation  of 
law  or  by  the  act  of  any  of  the  parties,  which  dis- 
appoints the  purposes  of  the  settlor  by  diverting 
the  property  or  the  income  from  the  purposes 
named,  would  be  a  breach  of  the  trust.  There- 
fore it  may  be  said  that  the  power  to  create  a 
trust  for  a  specified  purpose  does,  in  some 
sort,  impair  the  power  to  alienate  property." 
1  Perry,  2d  ed.  §  888  a.  See  cases  cited  in 
note  8,  and  in  the  brief  of  the  trustee  on  this 
point. 

Sharswood,  J.,  in  Rife  v.  Oeyer,  59  Pa.  896, 
says:  "Wherever  it  is  necessary  for  the  ac- 
complishment of  any  object  of  the  creator  of 
the  trust  that  the  legal  estate  should  remain  in 
the  trustee,  then  the  trust  is  a  special,  active 
one-,"  and  it  was  there  held  that  a  benefactor 
has  the  power,  by  means  of  a  trust,  to  restrict 
his  bounty  bo  that  it  shall  not  be  liable  to  the 
debts,  control,  or  engagements  of  the  benefi- 
ciary. A  trust  of  this  nature  is  of  necessity 
an  active  trust,  requiring  the  legal  title  to  be 
vested  in  the  trustee. 

If  it  appears  from  the  will  that  it  was  the  in- 
tent of  the  testator  that  the  beneficiary  should 
have  nothing  that  she  could  dispose  of,  it  will 
be  as  effectual  to  protect  the  trust  as  if  there 
was  an  express  clause  against  alienation. 
Keyser  v.  Mitcliell,  67  Pa.  478;  Perkins  v.  Hays, 
8  Gray.  405. 

Neither  can  a  creditor  of  a  beneficiary,  stand- 
ing as  Hannah  Barnes  does  in  this  case,  reach 
his  or  her  interest.  Van  Amee  v.  Jackson,  85 
Vt.  173;  and  see  cases  cited  in  trustee's  brief. 

The  defendant  Hodges  is  in  no  situation  to 
Invoke  the  doctrine  of  subrogation,  as  he  was 
simply  a  volunteer,  and  without  any  special 
agreement  binding  upon  the  trustee  and  bene- 
ficiary so  far  as  related  to  the  property.  Boy- 
alton  Nat.  Bank  v.  Gushing,  58  Vt.  821. 

The  question  is  not  what  would  be  equitable 
as  between  the  beneficiary  and  the 
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but  as  to  the  right  of  the  beneficiary  to  alien- 
ate the  property  so  as  thereby  to  defeat  the 
trust.  This  trust  could  be  defeated  only  by  a 
sale  by  the  trustee  to  a  purchaser  without  no- 
tice of  the  trust,  and  this  would  impose  a  per- 
sonal liability  on  the  trustee.  The  settlor  im- 
pressed upon  his  own  property  a  trust  quality, 
for  a  purpose  legal,  commendable,  and  with- 
out wrong  to  anyone,  and  died.  His  death 
closed  the  door  to  any  such  invasion  of  his 
purpose  as  this  case  shows  was  attempted. 

As  an  attempt  to  convey  the  property  by  the 
beneficiary  to  a  party  with  notice  of  the  trust, 
the  transaction  must  fail,  and  it  can  stand  only 
as  against  Dow  and  his  interest. 

But  the  debts  against  the  Barnes  estate  were 
prior  to  any  right  of  the  legatees,  and  were 
chargeable  against  the  estate;  therefore,  in  so 
far  as  the  money  borrowed  of  Hodges  went  to 

Ky  the  debts  which  Morse  as  executor  was 
und  to  pay,  it  would  be  just  that  Hodges 
should  be  reimbursed.  This  money  was  bor- 
rowed by  Dow  at  the  instance  of  "Morse  and 
with  the  assent  of  Hannah  Barnes,  to  be  ap- 
plied in  payment  of  debts,  and  was  loaned  by 
Hodges  for  this  purpose,  all  parties  apparently 
acting  in  good  faith,  and  the  money  was  to 
large  extent  thus  appropriated.  As  the  estate 
got  the  benefit  of  the  money  in  part  in  the  dis- 
charge of  the  trust  by  Morse,  and  without  detri- 
ment in  any  respect,  it  should  be  returned  to  the 
lender  to  the  extent  that  it  relieved  the  estate. 
The  estate  should  not  be  enhanced  at  the  ex- 
pense of  Hodges,  who  acted  in  good  faith.  By 
returning  the  money  to  Hodges,  to  the  extent 
that  it  benefited  the  estate  by  going  into  the 
hands  of  the  executor  and  being  used  and  ac- 
counted for  by  him,  or  being  used  by  Dow, 
with  his  assent,  in  behalf  of  the  estate,  the  trust 
is  not  depleted,  and  the  estate  is  left  as  it  would 
have  been  if  the  money  had  not  been  bor- 
rowed. By  this  the  beneficial  purpose  of  the 
settlor  will  not  be  defeated,  and  no  wrong  done 
to  anyone. 

The  balance  of  the  $900  borrowed  was 
used  by  Dow .  He  claims  it  also  went  to  the 
benefit  of  the  estate,  but  we  do  not  think  this 
so  clearly  appears  as  to  warrant  making  it  a 
charge  against  the  estate. 

Another  subject  of  contention  before  the 
master,  and  here,  was  in  reference  to  the  cor- 
rectness of  Morse's  account  as  executor  of 
Barnes'  estate.  Morse  had  died,  and  Gifford 
was  the  administrator  of  his  estate,  and  pre- 
sented Morse's  account  as  executor  before  the 
master.  Dow  was  improved  as  a  witness  in  his 
own  behalf  and  in  behalf  of  Wilson,  trustee. 
Gifford  seasonably  objected  to  Dow's  testifying 
to  anything  that  transpired  before  the  decease 
of  Morse.  The  objection  was  overruled,  and 
Dow  was  allowed  to  testify  that  he  paid  cer- 
tain items  of  charge  against  the  Barnes  estate 
in  Morse's  administration  account,  in  pursu- 
ance of  an  arrangement  to  that  effect  with 
Morse,  to  which  Gifford  excepted. 

Our  statutes  first  provide  that  interest  shall 
not  disqualify  a  witness;  then  that  where  "one 
of  the  original  parties  to  the  contract  or  cause 
of  action  in  issue  and  on  trial  is  dead,  *  *  * 
the  other  party  shall  not  be  admitted  to  testify 
in  his  own  favor,  except,"  etc.;  also  "when  an 
executor  or  administrator  i6  a  party,  the  other 
party  shall  not  be  permitted  to  testify  in  his 
866 


own  favor  unless,"  etc.   Rev.  Laws,  §js  1001- 
1008. 

It  is  insisted  that  the  testimony  of  Dow  wu 
not  upon  a  contract  or  cause  of  action  in  issue 
and  on  trial,  but  was  upon  a  collateral  ques- 
tion ;  therefore  Dow  was  a  competent  witness. 

The  general  question  in  issue  and  on  trial  in 
this  branch  of  the  case  was  this:  What  items 
in  Morse's  account  as  executor  should  be  al- 
lowed? It  was  a  contention  primarily  between 
the  two  estates,  but  Dow  had  come  into  it  asa 
party,  and  was  interested  in  the  result.  Dow 
testified  that  certain  items  of  charge  for  cash 
paid  on  claims  allowed  against  the  Barnes  es- 
tate were  paid  by  him;  and  this  was  offered 
for  the  purpose  of  having  them  disallowed. 
If  Morse  paid  them  they  should  Tstand.  If 
Dow  paid  them  they  should  be  cut  oat. 
Morse  was  dead.  If  the  question  was  collateral, 
then  Dow  was  a  competent  witness,  as  repeat 
edly  decided  in  this  8tate. 

It  has  been  held  that  the^wo^ds  "contract  in 
issue, "  as  used  in  the  statute,  mean  the  same  as 
contract  in  dispute  or  in  question,  and  relate 
as  well  to  the  substantial  issues  made  by  the 
evidence  as  to  the  mere  formal  issues  made  by 
the  pleadings.  HoUieter  v.  Young,  42  Vt.  403; 
Pember  v.  Congdon,  55  Vt.  58.  It  was  undoubt- 
edly the  intention  of  the  statute,  after  the  dis- 
qualification of  interest  was  removed,  to  pre 
serve  equality  in  evidence  between  parties  to 
contracts,  so  that  when  controversies  arose  over 
them  in  court  the  representatives  of  a  deceased 
party  would  stand  on  the  same  footing  with  the 
survivor.  So  it  was  held  in  Farmer*  Mvt.  P. 
Lis.  Co.  v.  Well*.  53  Vt.  14,  that  the  maker  of 
a  note  could  not  testify  to  a  payment  to  the 
payee  while  he  was  alive,  though  the  latter  had 
transferred  the  uote  before  his  decease  to  the 
plaintiff;  and  HolliMter  v.  Young,  41  Vt.  156. 
was  cited,  wherein  it  was  held  that  the  assignee- 
of  a  contract  or  cause  of  action,  made  or  exist- 
ing between  the  defendant  and  the  deceased 
party,  is  entitled  to  stand  upon  that  proviso  of 
the  statute  against  testimony  of  the  surviving 
defendant,  even  though  the  estate  or  heirs  of 
the  deceased  had  no  interest  in  the  subject -ran- 
ter of  the  suit.  It  has  been  repeatedly  hekl  in 
Missouri,  and  lately  in  Meier  v.  Thieman.  7 
West.  Rep.  141,  that  the  words,  "the  other 
party,"  refer,  and  can  only  refer,  to  the  other 
party  to  the  original  contract  or  cause  of  ac 
tion,  and  not  necessarily  to  the  partv  to  the 
record.  Sherwood,  J.,  thus  says:  "Whether 
party  to  the  record  or  not,  makes  no  difference 
as  to  the  statutory  incompetency  of  the  witness; 
he  is  prohibited  from  testifying  in  his  own 
favor  in  any  case  whatsoever  where  the  other 
original  party  to  the  contract  or  cause  of  ec 
tion  in  issue  and  on  trial  is  dead.  The  letter 
of  the  statute  makes  no  distinction  as  to  the 
status  of  the  witness  on  the  record;  the  role  of 
his  exclusion  is  as  broad  as  the  contract  or 
cause  of  action  in  issue  and  on  trial,  and  bis 
testimony  in  his  own  favor.  And  the  reason, 
policy,  and  spirit  of  the  rule  keep  pace  with 
its  letter."  On  this  point  Wharton  tersely  says 
"The  reason  of  its  exception  is  that  where  there 
is  no  mutuality  there  should  not  be  admissi- 
bility; i.  e..  when  the  lips  of  one  party  to  a  con- 
tract arc  closed  by  death,  then  the  other  VV*T 
should  not  be  heard  asa  witness.  *  *  *  Much, 
however,  as  the  statutes  may  differ  in  word*, 
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they  are  the  same  in  purpose.  That  purpose 
is  to  provide  that  when  one  of  the  parties  to  a 
litigated  obligation  is  silenced  by  death,  the 
others  shall  be  silenced  by  law."  1  Whart. 
Ev.  §  406. 

Although  this  doctrine  may  not  yet  have 
been  reached  in  our  decisions,  its  justice  and 
logic  would  seem  to  compel  its  ultimate  adop- 
tion. But  in  this  case  all  embarrassment  on 
this  point  is  obviated  by  the  fact  that  Dow  is  a 
party  to  the  record. 

Dow  not  only  testified  to  paying  these  items, 
but  also  to  his  arrangement  with  Morse  that 
he  should  pay  them.  His  testimony  was: 
"He,  Morse,  told  me  if  there  were  any  claims 
I  could  pay  them  and  take  a  receipt  for  them; 
it  would  save  the  expense  of  his  going  around. " 
The  evidence  made  a  substantial  issue  between 
Dow  and  the  Morse  estate.  There  was  no  is- 
sue over  the  validity  of  the  items.  The  ques- 
tion was  as  to  whether  Morse  had  paid  them. 
The  defense  was  that  he  had  arranged  with 
Dow  to  pay  them,  and  that  the  latter  had  paid 
accordingly. 

We  think  the  cause  of  action  in  issue  and  on 
trial,  as  it  took  shape  as  to  these  items,  was  one 
in  substance  between  Morse's  estate  and  Dow, 
and  that  Dow  was  incompetent  as  a  witness 
in  his  own  favor. 

That  the  master  properly  excluded  the  en- 
tries on  Morse's  book  showing  memoranda  in 
his  own  favor  is  settled  by  numerous  deci- 
sions. Godding  v.  Orcutt,  44  Vt.  54;  Lapham 
v.  KeUy,  85  Vt.  195. 

The  objection  to  the  court  inquiring  into  the 
matter  of  Morse's  account,  owing  to  the  pen- 
dency of  the  appeal  in  the  county  court  from 
the  allowance  of  the  probate  court,  is  not  well 
taken.  No  question  is  made  but  that  the  con- 
sideration of  this  account  is  raised  by  the  plead- 
ings. No  claim  is  urged  that  the  settlement  of 
the  Morse  account  in  his  lifetime  is  conclusive. 
The  only  objection  alleged  is  the  pendency  of 
the  same  matter  on  appeal  in  the  county  court. 
The  appeal  vacated  the  allowance  of  the  pro- 
bate court.  Lamoille  Prob.  Ct.  v.  Gleed,  85  Vt. 
24. 

The  mere  pendency  of  an  action  in  one  court 
is  not  in  all  cases  a  bar  to  another  action  for 
the  same  cause  between  the  same  parties  in  an- 
other court.  Stanton  v.  Embry,  93  U.  S.  548 
[Bk  23.  L.  ed.  988];  Mut.  L.  Ins.  Oo.  v.  Har- 
ris, 96  U.  8.  588  [Bk.  24.  L.  ed.  7871;  Gordon 
v.  Gilfott,  99  U.  8.  168  [Bk.  25.  L.  ed.  888]. 
Many  other  cases  could  be  added. 

The  court  of  chancery  had  jurisdiction  of 
this  cause,  not  on  account  of  this  feature  of  it, 
but  on  other  grounds;  and  this  feature  is  a  mere 
incident,  but  necessary  to  be  settled  in  order 
to  a  final  relief  between  all  the  parties  to  the 
cause.  Therefore,  although  the  court  of 
chancery  does  not  interfere  in  the  settlement 
of  estates,  as  that  pertains  to  the  probate  court, 
except  in  aid  of  that  court,  yet  the  case  seems 
to  come  within  the  general  rule  that,  where  a 
party  is  obliged  to  resort  to  chancery  for  one 
purpose,  that  court  will  retain  and  dispose  of 
the  whole  matter,  although  in  some  of  its  as- 
pects a  legal  remedy  exists.  If  there  be  doubt 
as  to  whether  that  rule  is  applicable,  on  the 
ground  that  the  general  limitation  of  the  rule 
is  to  cases  brought  purely  for  discovery  in  first 
instance,  we  think  it  is  cured  here  by  the  fact 
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that  Gifford,  in  his  cross  bill,  prays  for  an  ac- 
counting, and  for  general  relief.  Having  in- 
voked the  aid  of  chancery  he  should  not  be 
heard  to  deny  the  jurisdiction.  The  objection 
was  not  raised  by  plea,  but  came  as  a  sugges- 
tion in  argument. 

There  is  another  rule  tending  to  support  the 
jurisdiction, — that  where  an  account  has  equi- 
table trusts  attached  to  it.  there  is  clear  ground 
for  equitable  jurisdiction.  Story,  Eq.  Jur. 
§454. 

Morse  was  trustee  under  the  will,  as  well  as 
executor,  and  his  account  covers  both  aspects 
of  his  administration,  although  in  name  it 
stands  as  his  account  as  executor. 

Decree  reversed  and  cause  remanded,  with 
mandate. 


Charles  B.  ROLLINS 
v. 

John  K.  ALLISON  and  Trustee. 

1.  When  one  claims  that  property  is  ex- 
empt from  attachment  by  trustee  pro- 
cess, it  is  incumbent  on  him  to  show  it; 
it  is  not  enough  to  prove  that  it  is  of 
the  kind  exempted  by  statute,— as  a 
cow  and  hog. 

2.  Held,  that  in  the  present  case  the  ques- 
tion as  to  whether  such  property  was 
exempt  from  attachment  was  a  proper 
one  to  be  heard  and  determined  by  the 
commissioner. 

8.  It  was  discretionary  with  the  court 
whether  to  allow  counsel  fees  to  the 
trustee  or  not. 

(Orange  Decided  August  6, 1887.) 

TRUSTEE  process.    Heard  on  the  report 
of  a  commissioner,  June  Term,  1885.  Or- 
ange County,  Rowell,  J.,  presiding.  Judg- 
ment on  the  report  that  the  trustee  is  chargeable, 
and  for  the  trustee  to  recover  costs,  except 
counsel  fees,  which  are  denied  her.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mr.  John  H.  Watson,  for  the  trustee: 
That  the  trustee  is  not  chargeable,  see- 
Rev.   Laws,  §  1556;   Parks  v.  Cushman, 
9  Vt.  320;  Clark  v.  Averill.  81  Vt.  512;  Drake, 
Attach.  §§  4,  461;  Rice  v.  Talmadge.  20  Vt.  878; 
Porter  v.  Stevens,  9  Cush.  530;  Richards  v. 
Stephenson,  99  Mass.  811:  Wilcox  v.  Hawley,  81 
N.  Y.  653;  Stevenson  v.  Marony,  29  111.  582. 

The  property  was  exempt,  unless  It  affirma- 
tively appears  that  the  debtor  had  another  cow 
and  swine. 
Hastie  v.  Kelley,  57  Vt.  293. 
The  trustee  should  be  allowed  her  counsel 

Rev.  Laws,  §  1158. 

Messrs.  Smith  6c  Sloan,  for  plaintiff: 

It  should  affirmatively  appear  that  the  prop- 
ertv  was  exempt 

bourne  v.  Merritt,  22  Vt.  429. 

There  was  no  error  in  disallowing  counsel 
fees. 

Perry  v.  Whitney,  80  Vt.  890. 
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Royce,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  the  report 
of  the  commissioner  is  as  to  the  liability  of  the 
trustee.  The  commissioner  found  that  the 
trustee  had  certain  articles  of  personal  property 
in  her  possession,  belonging  to  the  principal  de- 
fendant, at  the  time  of  the  service  of  the  writ 
upon  her;  and  it  is  now  claimed  that  the  trus- 
tee should  not  be  adjudged  chargeable  on  ac- 
count of  the  cow  and  hog,  which  formed  a 
part  of  said  property,  for  the  reason  that  they 
were  exempt  from  attachment  under  Rev. 
Laws,  §  1556. 

That  section  provides  that  the  goods  or  chat- 
tels of  a  debtor,  with  certain  exceptions,  among 
which  are  one  cow  and  the  best  swine,  or  the 
meat  of  one  swine,  may  be  taken  and  sold  on 
execution.  It  does  not  appear  that,  upon  the 
hearing  before  the  commissioner,  the  trustee  or 
defendant  claimed  that  the  cow  and  hog  were 
exempt;  but  they  rested  their  right  to  hold 
them  upon  the  ground  that  they  had  been 
turned  out  to  the  trustee  by  the'  defendant  to 
pay  her  for  money  she  had  before  advanced 
to  him.  The  question  as  to  whether  the  prop- 
erty was'exempt  from  attachment  was  a  proper 
one  to  be  heard  and  determined  by  the  com- 
missioner. It  was  not  enough,  to  excuse  the 
trustee  from  liability,  to  show  that  the  prop- 
erty was  of  the  kind  that  is  exempted  by  the 
statute;  she  should  have  shown  that  it  was  in 
fact  exempt.  The  same  proof  would  be  re- 
quired to  excuse  the  trustee  from  liability  that 
would  be  required  in  a  suit  brought  by  the  de- 
fendant against  one  who  had  wrongfully  at- 
tached the  property.  In  Bourne  v.  Merritt,  22 
Vt.  429,  itis.said  that  if  the  plaintiff  claimed 
that  the  property  was  exempt  from  the  opera- 
tion of  the  general  law  subjecting  property 
to  attachment  and  execution,  it  was  for  him 
to  show  it. 

There  was  no  error  in  refusing  counsel  fees 
to  the  trustee;  it  was  discretionary  whether  to 
allow  them  or  not. 

The  judgment  is  affirmed. 


Vernon  P.  NOYES 

v. 

Edwin  H.  LANDON  et  Tlx. 

1.  The  law  requires  the  utmost  good  faith 
from  an  agent,  and  he  will  not  be  al- 
lowed to  make  profit  for  himself  in  the 
transaction  of  the  business  of  his  prin- 
cipal; thus,  if  an  agent  purchases  at  a 
discount  an  outstanding  draft  against 
his  principal,  the  discount  enures  to 
the  benefit  of  the  principal.  And  if,  in 
such  case,  the  principal,  without  a 
knowledge  of  the  discount,  gives  his 
personal  notes  to  the  agent  for  the  full 
amount  of  the  draft,  the  consideration 
fails  to  the  amount  of  the  discount. 

2.  When  such  notes  are  transferred  be- 
fore due  as  collateral  security  for  in- 
dorsements previously  made,  to  one 
without  notice,  who  is  a  bona  fide  hold- 
er, he  takes  them  discharged  of  all 
equities;  but  otherwise, if  tbey  are  trans- 
ferred after  they  are  due. 
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8.  The  defendant,  being  financially  em- 
barrassed, called  on  B  to  assist  him  in 
his  difficulty,  and  agreed  to  pay  him 
liberally  for  his  time  and  expenses.  B 
accordingly  purchased  the  defendant's 
outstanding  draft,  and  he  gave  B  his 
notes  in  payment  therefor.  Held,  that 
B  was  an  agent  in  purchasing  the 
draft. 

4.  Where  one  was  financially  embarrassed 
and  employed  another  to  assist  him, 
and  the  value  of  the  services  was  after- 
wards agreed  upon  and  included  in  the 
amount  of  a  promissory  note,— Held,  it 
was  not  usury. 

(Chittenden  Filed  August  S.  1887.) 

BILL  in  chancery.  Heard  on  a  special  mas- 
ter's report,  September  Term,  1886,  Chit- 
tenden County,  Taft,  Chancellor.  Decree  that 
said  Noves  held  those  notes  (eleven  in  number), 
which  had  not  matured  at  the  time  of  the 
transfer  to  him  of  the  same,  in  good  faith  and 
free  from  any  equities  existing  between  said 
Burton  and  said  Edwin  H.  Landon;  that  as  be- 
tween said  Burton  and  said  Edwin  H.  there 
was  a  failure  of  consideration  of  said  notes  to 
the  extent  of  the  sum  of  $855.17,  as  of  the 
date  of  the  original  notes;  that,  as  the  latter 
named  sum  is  larger  than  the  amount  of  the 
note  that  was  overdue  at  the  time  the  notes  in 
question  were  transferred  to  said  Vernon  P. 
Noyes,  it  is  considered  that  no  recovery  can  be 
had  for  the  overdue  notes,  and  that  "a  decree 
pass  to  the  petitioner  for  the  amount  of  tbe 
eleven  notes,  less  the  indorsements,  with  costs. 


e  facts  on  which  the  decree  was  based  are 
stated  in  the  opinion. 
Mr.  H.  C.  Adams,  for  defendants: 
The  transferee  must  have  parted  with  some- 
thing or  some  right  upon  the  faith  and  credit 
of  the  security  thus  received,  to  be  a  holder  far 
value. 

Griswold  v.  Davie,  81  Vt.  890. 
Nothing  of  the  kind  appears  in  this  case,  but 
the  contrary. 

Atkinion  v.  Brooke,  26  Vt.  569,  holding  that 
taking  collateral  security  implies  a  binding 
promise  to  extend  the  time  of  payment,  is 
overruled  in  Austin  v.  Curtie,  81  Vt  64. 

And  the  doctrine  that  when  notes  are  taken 
*'  to  be  applied  when  collected"  the  transferee 
is  not  a  holder  for  value,  is  approved  in  At- 
kinson v.  Brooke,  supra. 

De  la  Chaumette  v.  Bank  of  England,  9  8. 
&  C.  208;  Williams  v.  Little,  11  N.  H.  66;  Bins 
v.  Baitt,  17  N.  H.  116. 

Messrs.  Farrington  &  Post,  for  orator: 
Noyes  was  a  bona  fide  holder,  and  not  subject 
to  equities,  if  any  existed  between  Burton  and 
Landon. 

Swift  v.  Tyson,  16  Pet.  1  (41  U.  8.  bk.  10, 
L.  ed.  865):  Atkinson  v.  Brooke,  26  Vt  569; 
Brooklyn  Oity  &  N.  R  R.  Go.  v.  Nat.  Bank  ef 
the  Republic,  102  U.  S.  14  (Bk.  26,  L  ed.61); 
Strauglian  v.  Fairchild,  80  Ind.  598;  Sadm  v. 
Garrett,  110  U.  8.  288  (Bk.  28,  L.  ed.  150). 

The  transfer  before  maturity  of  negotiable 
paper  as  security  for  an  antecedent  debt  is  net 
an  improper  use  of  such  paper,  and  is  in  the 
usual  course  of  commercial  business. 

1  Dan.  Neg.  Inst.  §§  184, 821. 
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Boyce,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  report  in  this  case  that, 
previous  to  May,  1865,  the  defendant  E.  H. 
Landon  and  one  J.  G.  Rockwell  bad  been  in 
partnership  in  the  business  of  buying  and  sell- 
ing farm  produce,  and  that  in  the  course  of 
their  business  thev  had  drawn  on  Demorest  & 
Simonds  for  $5,055.17,  and  that  the  draft  had 
been  discounted  by  the  Old  Bank  of  Burling- 
ton; that  Rockwell  &  Landon  became  finan- 
cially embarrassed,  and  when  said  draft  was 
about  maturing  they  called  on  O.  A.  Burton, 
the  payee  of  the  notes  hereinafter  referred  to, 
to  assist  them  in  their  financial  trouble,  and 
agreed  to  pay  him  liberally  for  his  time, 
trouble,  and  expense  in  so  assisting  them;  that 
the  liabilities  of  Rockwell  &  Landon  were  so 
arranged  between  themselves  that  it  became 
the  duty  of  Landon  to  pay  said  draft;  that  Bur- 
ton, in  the  interest  of  Landon,  endeavored  to 
have  the  Bank  of  Burlington  take  the  notes  of 
Landon,  secured  by  mortgage,  in  payment  of 
said  draft,  which  the  bank  declined  to  do;  tbat 
June  10,  1865,  Burton  purchased  said  draft  of 
the  bank  for  the  sum  of  $4,200,  which  was 
$855.17  less  than  the  amount  due  upon  it;  that 
August  14,  1865,  the  parties  met,  and  the  ques- 
tion as  to  how  much  Burton  was  going  to 
charge  for  his  services,  expenses,  and  trouble 
was  talked  over,  and  the  interest  was  figured 
by  Burton  on  said  draft  at  its  face  value,  and 
$600,  the  amount  charged  by  Burton  to  Lan- 
don as  his  proportionate  share  for  his  services, 
time,  trouble,  and  expenses,  was  added,  and 
Landon  then  executed  his  notes  to  Burton  for 
the  amount  so  found  to  be  due,  and  secured 
the  same  by  a  mortgage  that  day  executed  by 
himself  and  his  wife;  that  Landon  did  not 
then  know  that  Burton  purchased  said  draft 
at  a  discount  of  $855.17,  but  supposed  that 
he  paid  what  appeared  to  be  due  upon  it; 
that  Landon  and  Burton  had  several  meetings 
subsequent  to  that  date  and  previous  to  Janu- 
ary 17,  1882,  at  which  the  interest  on  said  notes 
was  computed  and  application  of  payments 
was  made;  that  January  17, 1882,  the  parties 
again  met,  the  interest  was  computed,  and 
conversation  was  had  about  the  entire  transac- 
tion, and  Landon  then  claimed  that  Burton 
charged  him  rather  too  high  for  his  services 
in  1805,  and  something  was  said  about  mak- 
ing some  deduction  from  the  amount  that  ap- 
peared to  be  due;  that  Burton  asked  Landon 
what  would  be  satisfactory  to  him,  and  he 
replied,  "Throw  off  $468.90,  which  will  make 
it  even  $6,000,  and  put  it  into  twelve  notes  of 
$500  each,  payable  yearly;"  that  Burtou  asked 
him  if  that  would  settle  the  whole  matter,  and 
he  replied  that  it  would,  and  thereupon  the 
twelve  notes  and  the  mortgage  sought  here 
to  be  foreclosed  were  executed ;  that  the  $855. 17 
discount  obtained  by  Burton  upon  the  purchase 
of  the  draft,  and  the  $600  charged  by  him 
for  his  time,  trouble,  and  expenses,  and  the 
interest  on  the  same,  formed  a  part  of  the  con- 
sideration for  said  notes;  that  said  notes  were 
made  payable  to  the  order  of  O.  A.  Burton,  one 
January  17,  1883,  and  the  rest  yearly  there- 
after; that  at  some  time  previous  to  October, 
1888,  Noyes.  the  petitioner,  had  indorsed  notes 
made  by  said  Burton  and  payable  to  the  Sav- 
ings Bank  at  Burlington  for  $19,000,  and  that 
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in  May,  1885,  he  paid  said  notes;  that  in  Oc- 
tober, 1888,  Burton  turned  out  and  transferred 
to  said  Noyes  eleven  of  said  Landon  notes, 
and  in  the  early  part  of  the  winter  of  1884 
the  other  of  said  notes,  as  collateral  security 
for  such  indorsements;  that  Noyes  notified 
Landon  April  10, 1884,  that  he  held  said  notes; 
and  tbat  Noyes  had  no  notice  of  any  claim  by 
Landon  that  they  were  tainted  with  usury  or 
fraud  until  March  20,  1885. 

The  defendants  claim  that  the  arrangement 
made  with  Burton  in  1865  constituted  him  the 
agent  of  Rockwell  &  Landon,  and  that  what 
he  did  in  the  purchase  of  the  draft  from  the 
Burlington  bank  was  done  as  their  agent,  and 
that  the  discount  he  procured,  of  $855.17, 
enured  to  their  benefit;  and  that  inasmuch  as 
that  sum  entered  into  and  formed  a  part  of  the 
consideration  of  the  note  described  in  the  mort- 
gage, it,  with  the  interest  that  has  accrued  up- 
on it,  should  now  be  applied  as  payment  upon 
said  notes.  The  petitioner  claims  that  in  the 
purchase  of  said  draft  Burton  was  not  acting  as 
the  agent  of  Rockwell  &  Landon;  that  the  dis- 
count he  procured  was  for  his  own  benefit,  and 
that  he  is  not  accountable  to  Landon  therefor. 

The  first  inquiry  is  whether  the  arrangement 
made  with  Burton  created  the  relation  of  prin- 
cipal and  agent.  Rockwell  &  Landon  were  in 
financial  trouble  and  applied  to  Burton  to  aid 
and  assist  them,  agreeing  to  pay  him  liberally 
for  his  time,  trouble,  and  expenses  in  so  aiding 
and  assisting  them.  Burton  acceded  to  their 
request,  and  thereupon  went  to  work  with 
them  and  did  what  they  thought  was  necessary 
to  be  done  to  extricate  them  from  their  finan- 
cial troubles;  and  when  his  services  were  com- 
pleted they  paid  him  by  including  what  he 
charged  in  the  notes  given  to  him. 

Agency  is  founded  upon  a  contract,  either 
express  or  implied,  by  which  one  of  the  parties 
confides  to  the  other  the  management  or  trans- 
action of  some  business  to  be  transacted  in  his 
name  or  on  his  account,  and  by  which  the 
other  assumes  to  do  the  business  and  to  render 
an  account  of  it.  2  Kent,  Com.  611.  To  prove 
an  agency  it  is  sufficient  to  show  that  the  prin- 
cipal employed  the  agent,  and  tbat  the  agent 
undertook  the  trust.  That  Burton  understood 
he  was  employed  is  evident  from  the  fact  that 
he  demanded  and  received  pay  for  his  services, 
and  tbat  as  far  as  they  were  made  acquainted 
with  what  he  had  done  they  adopted  and  rati- 
fied his  acta.  So  Burton  was,  by  virtue  of 
what  then  transpired,  constituted  the  agent  of 
Rockwell  &  Landon  to  settle  and  arrange  their 
financial  matters.  One  of  those  matters  was 
providing  in  some  way  for  the  draft  that  was 
about  maturing,  and  which  Burton  purchased 
at  a  discount.  In  purchasing  the  draft,  Burton 
acted  as  the  agent  of  his  principals,  Rockwell 
&  Landon,  and  the  discount  he  procured  was 
for  their  benefit.  The  law  requires  the  utmost 
good  faith  from  agents.  The  relation  is  one  of 
trust  and  confidence,  and  an  agent  will  not  be 
permitted  to  make  profit  for  himself  in  the 
transaction  of  the  business  of  his  principal. 
The  law  of  the  subject  is  well  stated  by  Lord 
Cottenham  in  Reed  v.  Morris,  2  M.  &  C.  861, 
in  the  following  language:   "  Why  is  an  agent 

{ included  from  taking  the  benefit  of  purcnas- 
ng  a  debt  which  his  principal  is  bound  to  dis- 
charger  Because  it  is  his  duty,  on  behalf* 
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his  employer,  to  settle  the  debt  on  the  best 
terms  he  can  obtain;  and  if  he  is  employed  for 
that  purpose,  and  is  enabled  to  procure  a  settle- 
ment of  the  debt  for  anything  less  than  the 
whole  amount,  it  would  be  a  violation  of  his 
duty  to  his  employer,  or  at  least  would  hold 
out  a  temptation  to  violate  that  duty,  if  he 
might  make  an  assignment  of  the  debt,  and  so 
make  himself  a  creditor  of  his  employer  to  the 
full  amount  of  the  debt  he  was  employed  to 
settle."  The  same  rule  is  laid  down  in  2  Pom. 
Eq.  Jur.  §8  901,  902;  1  Story,  Eq.  Jur.  88  815, 
818,  and  Davit  v.  8mith,  48  Vt.  269. 

It  appearing  that  neither  Land  on  nor  Rock- 
well knew  that  Burton  procured  the  discount 
upon  the  draft  until  since  the  commencement 
of  this  suit,  the  consideration  for  the  notes  to 
the  extent  of  the  amount  of  that  discount  and 
interest  on  the  same  has  failed. 

It  is  further  claimed  that  the  $600  claimed 
by  Burton  for  his  services,  which  was  put  into 
the  note  given  by  Landon  in  1865,  and  which 
constitutes  a  part  of  the  consideration  for  the 
notes  given  in  January,  1882,  should  be  treated 
as  usury,  or  else  as  so  extortionate  that  it  should 
be  disallowed.  There  is  nothing  found  to  jus- 
tify the  claim  that  it  was  usury,  or  that  it  was 
unreasonable  or  extortionate  in  amount.  Lan- 
don knew  at  the  first  settlement  made  with 
Burton  what  his  claim  was,  and  gave  his  note 
for  the  amount.  At  the  settlement  made  Jan- 
uary 17, 1882,  the  subject-matter  of  the  reason- 
ableness of  the  claim  was  discussed  between 
Burton  and  Landon,  with  full  knowledge  by 
Landon  of  the  services  performed,  and  It  ap- 
pears to  have  been  settled  and  adjusted  to  Lan- 
don's  satisfaction.  He  cannot  now  ask  to  have 
that  settlement  of  this  item  reopened. 

There  being  a  want  of  consideration  for  the 
notes  in  suit  to  the  extent  above  stated,  as  be- 
tween the  parties  to  the  notes,  the  maker  could 
have  availed  himself  of  that  fact  as  a  defense. 
That  defense  is  equally  available  as  against  the 
note  that  was  past  due  at  the  time  it  was  trans- 
ferred to  Noyes.  Whether  it  is  any  further 
available  depends  upon  the  character  in  which 
Noyes  held  the  other  eleven.  They  were  cur- 
rent when  transferred,  and  were  transferred  as 
security  for  his  indorsements  previously  made. 
That  a  transferee  can  hold  such  notes  in  pay- 
ment of  or  as  security  for  an  existing  indebt- 
edness, unaffected  by  any  equities  that  may 
exist  between  the  parties  to  them,  growing  out 
of  the  note  transaction,  seems  to  oe  well  set- 
tled. Swift  v.  Tyson,  16  Pet.  1  [41  U.  S.  bk. 
10,  L.  ed.  865];  Brooklyn  City  &  N.  R.  R.  Co. 
v.  Nut.  Bank  of  the  Republic,  102  U.  S.  14  [Bk. 
26,  L.  ed.  61];  Brush  v.  Scribner,  11  Conn.  888; 
Tarbell  v.  Sturtecant,  26  Vt.  513;  Atkinson  v. 
Brooks,  Id.  569;  Austin  v.  Curtis,  81  Vt.  64; 
Byles,  Bills,  198;  Story,  Bills,  88  191,  192. 

It  was  held  in  Williams  v.  Smith,  2  Hill, 
801,  that  one  to  whom  a  promissory  note 
has  been  transferred  before  due  as  collateral 
security  for  indorsements  to  be  made  by  him, 
which  are  afterwards  made,  and  who  takes  it 
without  notice  of  a  defense  existing  against  it 
in  the  bands  of  the  person  from  whom  he  re- 
ceived it,  is  entitled  to  be  treated  as  a  bona  fide 
holder  in  the  commercial  sense.  See  also  Story, 
Prom.  Notes,  7th  ed.  186. 

The  indorsements  made  by  Noyes  were  made 
before  the  transfer  of  the  notes  to  him,  and  he 
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paid  the  notes  so  indorsed  pending  this  rait; 
and  while  it  is  not  found  that  Burton  agreed  to 
transfer  them  as  security  for  his  indorsements, 
it  is  fairly  presumable  that  the  transfer  was 
made  in  pursuance  of  such  an  agreement,  and 
that  Noyes  relied  upon  this  promised  security 
as  the  condition  upon  which  he  made  the  in- 
dorsements. We  are  unable  to  see  any  rea- 
sonable distinction  that  can  be  made  between 
taking  collaterals  as  security  for  an  existing  in- 
debtedness and  an  existing  liability.  In  the 
one  case  the  liability  is  certain  and  fixed,  and 
in  the  other  it  is  contingent;  and  there  would 
seem  to  be  the  same  justice  in  permitting  one 
to  obtain  and  retain  securities  for  his  protec- 
tion in  the  one  case  as  in  the  other. 

There  has  been  great  diversity  of  opinion 
among  courts  and  law  writers  in  defining  who 
are  bona  fide  holders  of  negotiable  paper,  and 
as  to  the  protection  they  are  entitled  to;  but 
since  such  paper  has  become  so  important  a 
factor  in  the  transaction  of  business,  the  dis- 
position of  courts  generally  has  been  to  encour- 
age its  circulation  and  use,  and  to  afford  aD 
reasonable  protection  to  those  who  have  ob- 
tained it  in  good  faith.  Landon  made  his  notes 
negotiable,  and  thus  put  it  in  the  power  of  Bur- 
ton to  transfer  them;  Noyes  received  them 
without  notice  of  any  defense  that  could  be 
made  to  them.  If  either  one  must  suffer,  the 
loss  should  fall  upon  Landon;  for  "whenever 
one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain  it" 
Liekbarrow  v.  Mason,  2  T.  R  63. 

Among  all  the  reported  cases— and  I  have 
made  quite  diligent  search— I  have  not  been  able 
to  find  one  closely  resembling  this  in  all  ite 
facts.  None  of  the  cases  to  which  we  h*Te 
been  referred  by  the  learned  counsel  have  pre- 
sented the  question  of  the  transfer  of  current 
notes  to  secure  an  indorsement  previously  made. 
But  in  view  of  the  general  rules  that  prevail 
and  are  applicable  for  the  protection  of  bna 
fide  holders  of  current  negotiable  paper,  we 
conclude  that  Noyes  obtained  a  title.discharged 
of  all  equities,  to  the  eleven  notes  that  were 
transferred  to  him  while  current,  and  that  Lon- 
don's defense  is  only  applicable  to  the  note  that 
was  past  due.  It  will  be  seen  by  a  careful  ex- 
amination of  the  cases  referred  to  in  26  and  SI 
Vt.  that  the  questions  decided  in  those  cases 
are  not  at  variance  with  the  views  here  ex- 


The  decree  of  the  Court  of  Chancery  is  afflrvud, 
and  cause  remanded. 


Luvia  A.  LYMAN,  Admx., 
v. 

CENTRAL  VERMONT  R  R  CO. 

1.  When  the  same  party  is  receiver  ef 
one  railroad  ana  leasee  of  another, 

and  both  are  operated  by  him  together, 
the  leased  road  is  not  receivership 
property ;  and  an  employee  can  main- 
tain an  action  at  law  against  him,  with- 
out leave  of  the  court  of  chancery,  to 
recover  for  injuries  resulting  from  the 
negligence  of  his  servants  in  operating 
the  leased  road.  Cnr*n]o 
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2.  Such  action  is  also  maintainable  al- 
though the  defendant  is  receiver  in- 
stead of  lessee  of  the  railroad  where  the 
injury  occurred. 

3.  In  such  cases  it  is  not  a  question  of 
jurisdiction  in  the  courts  of  law,  but 
only  whether  equity,  on  application  of 
the  receiver,  will  exercise  its  own  juris- 
diction of  restraining  suits.  And  if 
equity  interposes,  the  injunction  is  in 
personam,  directed  to  the  party,  but 
not  to  the  court. 

4.  A  plea  to  the  jurisdiction  is  the  first 
plea  in  the  regular  order  of  pleading ; 
and  it  is  waived  when  filed  with  the 
general  issue. 

5.  A  plea  to  the  jurisdiction  is  defective 
that  professes  to  answer  the  cause  of 
action  as  a  bar,  and  concludes  with  a 
prayer  for  judgment  if  the  plaintiff 
ought  to  have  or  maintain  his  action. 

4$.  A  plea  that  amounts  to  the  general 
issue  acknowledges  the  jurisdiction 

of  the  court. 

1.  A  mere  argumentative  denial  of  a 

material  averment  in  the  declaration 
amount*  to  an  admission  of  its  truth. 

8.  The  decisions  of  the  United  States 
Supreme  Court,  though  entitled  to  the 
highest  respect,  are  controlling  upon 
State  courts  only  in  cases  affecting 
rights  under  Federal  cognizance. 

9.  Barton  v.  Barbour,  104  U.  8.  126  (Bk. 
26,  L.  ed.  672),  distinguished  and  criti- 
cised. 

(Rutland  Decided  Augrust  15,  1887.) 

ACTION  on  the  case.  Heard  on  demurrer, 
September  Term,  1884,  Rutland  County, 
Veazev,  J.,  presiding.  Judgment  pro  forma 
that  the  demurrer  to  the  defendant's  special 
plea  be  sustained,  and  that  the  plea  is  insuffi- 
cient. Affirmed. 

The  declaration  was,  in  part,  as  follows: 
"For  that  the  defendant  at,  to  wit.  Shore- 
ham,  in  the  county  of  Addison,  was  the  lessee 
of  a  certain  railroad,  known  as  the  Addison 
Railroad,  passing  through  said  town,  and  as 
such  lessee  was  and  had  long  been  operating 
and  managing  the  same,  and  running  locomo- 
tives and  cars  thereon,  from,  etc.;  and  the 
plaintiff's  husband  and  intestate,  Daniel  F.  S. 
Lyman,  was  an  employee  of  the  defendant,  as 
master  and  tender  of  the  drawbridge,  forming 
a  part  of  said  Addison  Railroad,  over  Lake 
Champlain  ;  and  as  defendant's  employee,  in 
the  discharge  of  his  duty  as  its  servant,  fre- 
quently passed  over  said  road,  on  his  way  to 
Rutland,  in  the  county  of  Rutland,  aforesaid, 
and  return,  upon  the  defendant's  locomotives 
and  cars,  and  thereupon  it  became  and  was  the 
duty  of  the  defendant  to  provide  a  suitable, 
safe,  and  sufficient  roadbed  and  track,  aud  to 
use  due  and  proper  skill,  care,  and  diligence  in 
providing  a  suitable,  safe,  and  sufficient  road- 
way for  the  passage  of  said  locomotives  and 
cars  to  and  fro  over  said  railroad. 

"Yet  the  said  defendant,  disregarding  and 
neglecting  its  duty  aforesaid,  did  not  then  and 
there  provide  a  suitable,  safe,  and  sufficient 
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roadbed  and  track  for  the  passage  of  said  loco- 
motives and  cars  to  and  fro  over  said  railroad; 
but,  on  the  contrary  thereof,  did  negligently 
and  carelessly  provide  a  roadbed  and  track 
which  was  insufficient,  unsuitable,  and  unsafe 
for  the  passage  of  locomotives  and  cars  over 
the  same,  whereby  and  by  means  of  the  unsuit- 
able, insufficient,  and  unsafe  condition  of  said 
roadbed  and  track,  a  certain  locomotive  of  the 
defendant,  whereon  said  intestate  was  then  and 
there  riding,  said  intestate,  having  got  upon 
said  locomotive  at  a  preceding  stopping  place 
of  trains  running  over  said  road,  for  the  pur- 
pose of  being  able  to  attend  to  his  duties  at 
said  drawbridge  without  delay,  when  the  same 
should  be  reached  by  said  locomotive,  accord- 
ing to  the  course  of  his  said  employment  and 
in  pursuance  of  his  duties  therein,  was  thrown 
from  the  track  and  thrown  down  the  embank- 
ment of  said  railroad  and  thereby  the  said  in- 
testate was  then  and  there  instantly  killed;  that 
said  intestate  resided  in  Rutland,  in  said  county 
of  Rutland,  and  left  surviving  him  a  widow, 
the  plaintiff,  Luvia  A.  Lyman,  and  four  chil- 
dren; and  that  said  children  constitute  the  next 
of  kin  of  said  intestate.  Whereby  the  defend- 
ant became  liable  to  an  action  for  damages  by 
force  of  the  statute  in  such  case  made  and 
provided,  at  suit  of  the  plaintiff,  as  administra- 
trix as  aforesaid,  for  her  benefit  as  widow  of 
said  intestate,  and  for  the  benefit  of  his  said 
next  of  kin,  to  the  damage  of,"  etc. 

Pleas,  general  issue : 

"And  for  a  further  plea  in  this  behalf  the 
said  defendant,  by  leave  of  court,  etc.,  says 
that  the  said  plaintiff  ought  not  to  have  or 
maintain  her  aforesaid  action  thereof  against 
the  said  defendant,  because  the  defendant  saith 
that  at  the  time  of  the  pretended  injury  in  and 
by  said  declaration  complained  of.  the  said  de- 
fendant was  not  in  the  possessionof  the  railroad, 
engines,  cars,  or  property  in  said  declaration 
mentioned,  nor  controlling  the  same,  nor  the 
agents,  servants,  or  employees  engaged  or  em- 
ployed on  or  about  the  same ;  but  the  defend- 
ant avers  that,  at  the  time  aforesaid,  and  for 
a  long  time  before  and  after,  to  wit,  from  the 
1st  day  of  January,  1874,  continuously,  down 
to  the  time  of  the  beginning  of  this  suit,  said 
railroad,  engines,  cars,  ana  property  were  in 
the  sole  and  exclusive  possession,  manage- 
ment, and  control,  and  each  and  all  of  the 
said  agents,  servants,  and  employees  were  in 
the  sole  and  exclusive  employment  and  con- 
trol of  the  Central  Vermont  Kailroad  Company 
as  receivers  and  managers  of  the  Vermont 
Central  and  Vermont  &  Canada  railroads, 
and  property  connected  with  and  appertaining 
thereto,  under  and  by  virtue  of  a  decree  or 
order  of  the  Honorable  the  Court  of  Chancery, 
within  and  for  the  County  of  Franklin,  and 
State  of  Vermont,  rendered  on  the  21st  day  of 
June.  1878,  in  a  cause  then  pending  in  said  court 
of  chancery,  entitled  Vermont  A  Canada  Rail- 
road Co.  et  al.  v.  Vermont  Central  Railroad  Co. 
et  al.,  and  not  otherwise. 

"And  this  the  said  defendant  is  ready  to 
verify.  Wherefore  the  said  defendant  prays 
judgment,  if  the  said  plaintiff  ought  to  have  or 
maintain  her  aforesaid  action  thereof  against 
the  said  defendapt,"  etc. 

Metnrs.  Noble  &  Smith,  Stephen  E. 
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Royce,  and  E.  J.  Ormsbee,  for  defend- 
ant: 

The  plea  sets  forth  a  perfect  defense  to  the 
cause  or  action  alleged  in  the  declaration. 

When  the  affairs  of  a  railroad  have  passed 
into  the  bands  of  a  receiver,  who  has  exclusive 
charge  of  its  management,  possession  of  its 
property,  and  the  employment  of  its  operatives 
and  employees,  the  receiver  is  liable  (leave  to 
sue  him  having  been  first  obtained  from  the 
court  by  which  he  was  appointed)  for  personal 
injuries  sustained  by  reason  of  the  negligent 
management  of  the  road. 

High,  Rec.  §  895;  Murphy  v.  HoVbrook,  20 
Ohio  St.  187;  Potter  v.  Bunnell,  Id.  159  ;  Ohio 
A  M.  R.  R.  Co.  v.  Anderson,  10  111.  App.  813; 
Ohio  &  M.  R.  R.  Co.  v.  Davis,  28  Ind.  553 ; 
Nichols  v.  Smith,  115  Mass.  882;  Barton  v. 
Barbour,  104  U.  S.  126  (Bk.  26,  L.  ed.  672);  23 
Am.  Law  Reg.  590,  note. 

The  receiver  is  thus  liable,  not  personally, 
but  in  his  official  capacity;  and  the  damages  re- 
covered are  collectible  only  out  of  the  funds 
held  by  him  as  receiver. 

Camp  v.  Barney,  6  Thomp.  &  C.  622;  8.  C.  4 
Hun,  878;  Hides  v.  R.  R.  Co.  18  Rep.  479; 
Murphy  v.  Hotbrook,  supra;  Klein  v.  Jewett,  26 
N.  J.  Eq.  474;  Jordan  v.  Wells,  8  Woods,  527; 
Kennedy  v.  R.R.  Co.  11  Cent.  L.J.  89;  Davis 
v.  Duncan,  28  Am.  Law  Reg.  582. 

It  follows  as  a  corollary  from  the  above,  and 
is  so  adjudged  upon  principle  and  authority, 
that  since  the  receiver  is  thus  liable  for  injuries 
resulting  from  his  negligence  to  the  same  ex- 
tent that  the  company  itself  might  have  been, 
the  corporation  is  not  liable  for  the  negligent 
acta  of  the  receiver,  or  his  agents  or  employees. 

High,  Rec.  §  396;  Pierce.  R.  R.  285;  Ohio  A 
M.  R.  R.  Co.  v.  Davis,  supra;  Bell  v.  Indian- 
apolis, C.  A  L.  R.  R.  Co.  53  Ind.  57;  Metz  v. 
Buffalo,  C.  A  P.  R.  R.  Co.  58  N.  Y.  61;  Rogers 
v.  R.  R.  Co.  17  Cent.  L.  J.  290;  Davis  v.  Dun- 
can, supra;  Turner  v.  Hannibal  A  St.  J.  R.  R. 
Co.  74  Mo.  602. 

The  fact  that  the  defendant  was  receiver  may 
be  given  in  evidence  under  the  general  issue, 
ana  constitutes  a  perfect  defense. 

Ohio  A  M.  R.  R.  Co.  v.  Davis,  28  Ind.  558. 

That  fact,  being  pleaded  in  this  case,  stands 
admitted  by  the  demurrer,  and  is  conclusive  of 
the  plaintiff's  right  under  the  declaration. 

Rogers  v.  Mobile  A  C.  R.R.  Co.  16  Rep. 
586. 

Nothing  appears  in  the  pleadings  here  to 
show  that  the  defendant  and  the  receiver  are 
identical,  and  nothing  even  indicates  or  implies 
it,  save  the  bare  fact  of  identity  in  name.  This, 
standing  alone,  would  have  only  slight,  if  any, 
tendency  to  prove  the  fact. 

Hartland  v.  Windsor,  29  Vt.  354. 

In  the  case  of  a  natural  person,  the  law  ne- 
cessarily keeps  up  iust  as  sharp  a  distinction 
between  his  personal  liabilities  and  his  liabili- 
ties incurred  purely  in  a  representative  capa- 
city, as  if  there  were  two  persons  instead  of 
one. 

The  declaration  is :  "You  were  my  master 
and  I  your  servant.  You  were  negligent,"  etc. 
The  plea  is:  "I  was  not  your  master,  and 
therefore  could  not  be  negligent,  etc.  The  re- 
lation did  not  exist.  You  were  the  servant  of 
A.  B.  receiver."  The  liability,  if  any,  doe6 
not  exist  against  any  person  or  corporation, 
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personally.    It  is  simply  a  claim  against  a  trust 

The  above  propositions  are  not  at  all  in  con- 
flict with  the  decisions  of  this  court  in  Blumn- 
thal  v.  Brainerd,  88  Vt.  402,  and  Newell  v. 
Smith,  49  Vt.  255. 

Morse  v.  Brainerd,  41  Vt.  550,  is  not  perti- 
nent. 

See  High,  Rec.  189;  Pierce,  R.  R.  265;  Car- 
dot  v.  Barney,  68  N.  Y.  281. 

The  declaration  is  bad  in  substance. 

Pierce,  R.  R.  898;  Robertson  v.  New  York  <t 
E.  R.  R.  Co.  22  Barb.  91;  Clark  v.  R  R.  Co. 
15  Rep.  461. 

It  does  not  allege  that  the  defendant  owed 
any  duty  to  plaintiffs  intestate  in  respect  of  the 
running  of  locomotives  or  cars.  It  does  not 
allege  that  the  plaintiff's  intestate  was  himself 
without  negligence- or  fault,  and  in  the  exercise 
of  reasonable  care,  or  that  he  was  himself  ig- 
norant of  the  defect  or  insufficiency  in  the 
roadbed  or  track  which  caused  the  injury. 
These  were  necessary  allegations. 

Maxfield  v.  R.  R.  8  Am.  Law  Reg.  261;  TeJfer 
v.  Northern  R.  R.  Co.  8  Am.  Law  Reg.  665; 
Wilds  v.  Hudson  River  R.  R.  Co.  2  Am.  Law 
Reg.  76;  Mangam  v.  Brooklyn  City  R.  R.  Co.  1 
Am.  Law  Reg.  631;  O'Brien  v.  Philadelphia,  W. 
A  B.  R.  R.  Co.  6  Am.  Law  Reg.  361;  Id.  584; 
Bunzellv.  Laconia  Mfg.  Co.  48  Me.  113;  Sheartn. 
&  Redf .  Neg.  §  94,  note. 

Mr.  F.  C.  Swinington,  for  plaintiff : 

The  mere  fact  that  the  Central  Vermont 
Railroad  Company  was  acting  as  a  receiver  in 
chancery  is  no  defense.  From  Sprague  v.  Smith, 
29  Vt.  421,  down  to  the  present  time,  our 
courts  have  uniformly  held  that  such  a  defense 
is  not  recognized  to  a  suit  in  the  common-law 
courts  for  the  breach  of  any  duty  assumed  by 
a  receiver  while  acting  as  such. 

BlumenUtal  v.  Brainerd,  38  Vt.  402;  Morse  v. 
Brainerd,  41  Vt.  550;  Cuttsv.  Brainerd,  42  Vt 
566;  Newell  v.  Smit/t,  49  Vt.  255. 

In  Newell  v.  Smith,  supra,  when  this  question 
was  last  before  this  court,  Judge  Powers  used 
this  language,  after  stating  the  above  proposi- 
tion :  "We  have  no  occasion  nor  inclination  to 
modify  the  doctrine  heretofore  announced  by 
the  courts  upon  this  subject" 

The  courts  of  several  other  States  have  either 
followed  the  Vermont  doctrine,  or  announced 
the  same  on  this  subject.   Some  of  them  are : 

Paige  v.  Smith,  99  Mass.  895;  Ballou  v.  Far- 
num,  9  Allen,  47;  Kain  v.  Smith,  80  NY. 
458;  Rogers  v.  Wheeler,  48  N.  Y.  598;  Murpky 
v.  Holbrook,  20  Ohio  St.  137;  St.  Joseph  A  D. 
C.  R.  R.  Co.  v.  Smith,  19  Kan.  225;  6  Rep.  881; 
Allen  v.  Central  R  R.  Co.  42  Iowa,  683;  Klein 
v.  Jewett,  26  N.  J.  Eq.  474;  Polys  v.  Jewett,  © 
N.  J.  Eq.  302;  Kinney  v.  Crocker,  18  Wis.  80; 
Hills  v.  Parker,  111  Mass.  508;  Hopkins  r. 
Connel,  2  Tenn.  Ch.  328. 

Upon  a  careful  examination  of  the  above  and 
other  authorities  upon  this  subject,  it  will  be 
seen  that  they  may  be  classified  under  at  least 
three  principal  heads,  viz. :  (1)  actions  ex  ex- 
tract u;  (2)  actions  ex  deli  do,  for  negligence  of 
servants  and  agents ;  (8)  actions  for  the  personal 
wrong  and  negligence  of  the  receiver  himself- 
If  the  receivercan  be  held  responsible  in  ac- 
tions ex  contractu;  or,  to  go  further,  and  hold 
him  liable  for  the  negligence  of  his  servants  and 
agents,  as  the  above  cases  do,  a  fortiori  bt» 
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liable  for  his  own  personal  wrong  and  negli- 
gence.   That  is  this  case. 

8  Wood,  R.R.  482;  Jones,  R.  R.  Sec.  §  611; 
Cooley,  Torts.  119;  Cardot  v.  Barney,  68  N.Y. 
281;  Camp  v.  Barney,  6  Thomp.  &  C.  625;  Mer- 
sey Dock  Cases,  11  H.  L.  Cas.  448;  Duncan  v. 
FtntUater,  6  CI.  &  F.  901 ;  Hall  v.  Smith,  2  Bing. 
156. 

This  principle  is  admitted  in  Barton  v.  Bar 
hour,  104  U.  8.  126  (Bk.  26,  L.  ed.  672). 

The  protection  the  receiver  is  seeking  is  not 
properly  made  here;  it  is  accorded  to  him  only 
on  his  own  application  in  the  court  of  chancery 
appointing  him.  This  privilege  of  protection, 
however,  he  can  waive  by  appearing  and  plead- 
ing. 

Newell  v.  Smith,  49  Vt.  255;  Blumenthal  v. 
Brainerd,  supra;  Naumburg  v.  Hyatt,  24  Fed. 
Rep.  901;  Jerome  v.  McCwrter,  94  U.  S.  784  (Bk. 
24,  L.  ed.  186);  Camp  v.  Barney,  supra. 

The  test  is,  not  how  the  judgment  was  taken, 
but  whether  it  is  a  claim  that  falls  within  that 
class  of  claims,  costs,  and  expenses  incident  to 
the  receivership.  Possibly  the  receiver  has 
conducted  himself  so  negligently  that  he  would 
not  be  entitled  to  be  reimbursed  out  of  the 
trust  property. 

Hopkins  v.  Connel,  2  Tenn.  Ch.  823;  Kinney 
v.l Crocker,  18  Wis.  80:  Jones,  R.  R.  Sec.  527. 

The  relation  of  master  and  servant  exists 
between  a  receiver  and  the  employees.  The 
fact  that  he  is  a  receiver  does  not  change  this 
relation,  or  the  law  applicable  thereto. 

Jones,  R.R.  Sec.  §  511;  Ballon  v.  Famum, 
9  Allen,  47;  Murphy  v.  Holbrook,  20  Ohio  St. 
187;  Kain  v.  SmWi,  80  N.  Y.  458. 

Powers,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  the  case  for  negligence 
in  the  operation  of  the  Addison  Railroad  by 
the  defendant,  as  lessee,  whereby  the  plaintiffs 
intestate,  an  employee  of  the  defendant,  was 
killed. 

The  defendant  filed  the  plea  of  the  general 
issue,  to  which  the  similiter  was  answered,  and 
a  special  plea  to  which  there  was  a  general  de- 
murrer. 

The  question  for  consideration  arises  upon 
the  demurrer. 

The  substance  of  this  plea  is  that  the  defend- 
ant was  not  at  the  time  when,  etc.,  in  the  pos- 
session or  control  of  said  railroad  and  the  roll- 
ing' stock  of  the  same,  nor  in  control  of  the 
servants  and  employees  operating  the  same,  but 
that  the  Central  Vermont  Railroad  Company, 
as  receivers  and  managers  of  the  Vermont  Cen- 
tral and  Vermont  &  Canada  railroads,  and 
property  connected  therewith  and  appertaining 
thereto,  under  and  by  virtue  of  a  decree  or 
order  of  the  Court  of  Chancery  within  and  for 
Franklin  County,  rendered  June  21,  1878,  in  a 
cause  then  pending  in  said  court,  entitled  Ver- 
mont <fe  Canada  B.  R.  Co.  v.  Vermont  Central 
It.  B.  Co.  et  al.,  was  at  the  time  when,  etc.,  in 
the  sole  and  exclusive  possession,  management, 
and  control  of  said  railroad,  its  rolling-stock, 
and  the  servants  operating  the  same. 

There  is  some  attempt  made  in  the  defend- 
ant's brief  to  claim  that  the  defendant  named 
in  the  declaration  is  a  different  person  from 
the  party  set  up  as  receiver.  But  if  this  re- 
finement were  possible  it  would  not  aid  the  de- 
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fendant;  as  in  such  case  the  plea  would  amount 
to  the  general  issue,  and  this  would  acknow- 
ledge the  jurisdiction  of  the  court. 

But  we  think  the  terms  of  the  plea  should 
have  a  reasonable  construction;  ana  its  natural 
import  is  that  the  defendant  named  in  the 
writ  as  a  party  primarily  responsible,  in  fact, 
was  a  mere  representative  not  personally  an- 
swerable; as  if  A  be  sued  generally  and  he 
pleads  that  he  was  administrator. 

It  is  to  be  noticed  that  the  plea  does  not  deny 
the  allegation  in  the  declaration  that  the  de- 
fendant was  the  lessee  of  the  Addison  road,  and 
was  operating  such  road  as  lessee,  except  argu- 
mentatively,  which  is  not  enough.  The  want 
of  a  denial  is  an  admission  of  the  fact  alleged 
in  the  declaration  that  the  defendant  was  such 
lessee  and  operator  of  the  road  as  charged. 
"  Every  pleading  is  taken  to  confess  such  tra- 
versable matters  alleged  on  the  other  side  as  it 
does  not  traverse."   Steph.  PI.  217. 

This  plea,  upon  the  defendant's  theory,  is  a 
plea  to  the  jurisdiction.  It  attempts  to  set  up 
reasons  why  the  Rutland  County  Court  has  not 
jurisdiction  over  the  defendant.  In  this  pos- 
ture the  plea  is  too  late  in  time.  It  was  filed 
with  a  plea  of  the  general  issue,  on  which  issue 
has  been  joined,  whereas  a  plea  to  the  jurisdic- 
tion is  "the  first  plea  in  the  regular  order  of 
pleading  on  the  part  of  the  defendant. "  Gould , 
PI.  chap.  5,  §  18. 

It  is  analogous  to  a  plea  in  abatement;  and  if 
the  defendant  files  any  other  plea,  like  the  gen- 
eral issue,  it  is  waived;  as  a  plea  of  the  general 
issue  confesses  jurisdiction.  Gould,  PI.  chap. 
2,  §  87. 

As  a  plea  to  the  jurisdiction,  it  is  defective 
in  that  it  professes  to  answer  the  cause  of  action 
as  a  bar,  aud  concludes  with  a  prayer  for  judg- 
ment if  the  plaintiff  ought  to  have  or  maintain 
his  action;  whereas  the  matter  set  up  does  not 
meet  the  cause  of  action.  The  defendant  does 
not  attempt  to  say  the  plaintiff  has  no  right  to 
sue  anywhere,  but  that  she  cannot  sue  where 
she  attempts  to.  This  is  the  scope  and  theory 
of  the  plea,  as  the  defendant  argues  his  case, 
though  it  is  manifest  that  no  sufficient  allega- 
tions appear  to  warrant  such  claim.  Giving 
to  the  plea  all  that  the  defendant  claims  for  it, 
it  amounts  to  this:  The  cause  of  action  must 
be  referred  to  the  court  appointing  the  receiver 
for  trial  and  determination. 

The  plea  does  not  aver  that  the  Addison  Rail- 
road, and  the  rolling  stock  used  thereon,  is 
parcel  of  the  receivership  estate  in  the  hands  of 
the  Franklin  County  Court  of  Chancery  for 
administration  through  its  receivers  and  mana- 
gers, nor  does  it  aver  any  prohibition  upon  the 
plaintiff's  proceeding  with  her  action  in  the 
Rutland  County  Court,  but  rests  upon  the  mere 
proposition  that  the  defendant  has  been  ap- 
pointed receiver  of  other  railroads  impounded 
in  a  cause  depending  in  another  court,  and  as 
such  receiver  is  in  possession  and  control  of  the 
Addison  road.  All  this  is  consistent  with  the 
allegation  in  the  declaration  that  the  defendant 
is  the  lessee  and  operator  of  the  Addison  road, 
and  such  allegation  is  to  be  taken  as  true. 

The  same  person  who  was  the  receiver  of  the 
other  roads  was  the  lessee  of  the  Addison  road, 
but  this  did  not  make  the  Addison  road  receiver- 
ship property,  nor  expose  it  to  administration 
as  receivership  estate  by  the  Franklin  County 
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Court  of  Chancery.  The  receiver  acquired  it 
by  contract,  not  by  decree  of  the  court  of 
chancery. 

If  the  court  of  chancery  consented  that  its 
receiver  might  step  outside  his  proper  functions 
as  receiver  of  the  Vermont  &  Canada  and  Ver- 
mont Central  railroads  and  engage  as  a  lessee 
in  business  foreign  to  the  administration  of  the 
property  in  the  hands  of  the  court,  be  stands, 
as  to  such  business  and  as  to  all  persons  em- 

§loyed  by  him  or  having  business  relations  with 
im  in  the  conduct  of  such  foreign  business, 
not  as  a  receiver  in  the  sense  that  he  is  therein 
an  officer  of  the  court,  but  as  a  party  tuijurig, 
acting  as  his  own  principal  and  upon  his  own 
responsibility.  The  order  of  the  court,  if  any, 
sanctioning  his  engagement  in  such  outside 
business,  is  available  to  him  in  the  settlement 
of  his  accounts  as  receiver  of  the  roads  in  the 
hands  of  the  court,  but  not  as  the  gauge  of  his 
responsibility  to  third  persons  dealing  with 
him. 

The  case  of  Kain  v.  Smith,  80  N.  Y.  458,  is  a 
well-considered  case,  and  directly  in  point. 
There,  as  here,  the  plaintiff  was  an  employee  of 
the  defendant,  who  was  the  lessee  of  the  Og- 
densburg  &  Lake  Champlain  Railroad,  and  a 
receiver  of  the  Canada  and  Central  railroads. 
The  plaintiff  was  injured  in  the  line  of  duty  by 
defective  machinery  used  in  the  operation  of 
the  leased  road.  The  declaration  charged  the 
defendants  as  carriers  of  passengers  and  freight, 
and  having  in  use  in  such  business  the  defec- 
tive machinery  occasioning  the  plaintiff's  in- 
jury. The  defense  set  up  there  was  su  bstan  tially 
that  urged  here.  The  court,  speaking  of  the 
defendant's  relation  to  the  injury,  says,  page 
470:  "  He  was  not  in  possession  of  the  Ogdens- 
burg  &  Lake  Champlain  Railroad  as  an  officer 
of  any  court,  or  by  its  authority.  The  court 
itself  never  had  possession  or  control  over  it. 
He  went  into  possession  with  his  associates  by 
virtue  of  a  contract.  He  was  permitted,  not 
directed,  by  the  court  to  make  it,  and  this  per- 
mission will  serve  him  upon  his  accounting 
for  his  management  of  the  Vermont  Central 
road."  Again:  "  Outside  the  Slate  he  stands 
as  an  individual  liable  for  his  negligence, 
whether  he  acts  personally  or  through  agents, 
alone  or  in  company  with  others.  He  cannot 
be  shielded  by  a  description  of  his  office  or  a 
declaration  that  he  is  acting  in  an  official  char- 
acter." 

If  the  defendant  would  be  liable  upon  the 
facts  in  New  York,  he  clearly  would  be  in  any 
jurisdiction. 

But,  pursuing  the  line  of  argument  taken  at 
the  hearing  before  us,  and  giving  the  plea  the 
scope  it  is  claimed  to  have,  we  think  that  if  the 
defendant  had  been  in  fact  a  receiver  instead 
of  a  lessee  of  the  Addison  road,  operating  it 
under  the  orders  of  the  court  of  chancery,  then, 
having  assumed  the  character  of  a  common 
carrier  of  freight  and  passengers,  it  would  be 
answerable  for  its  torts  in  the  management  of 
the  road  to  the  same  extent  that  the  Addison 
Railroad  Company  would  have  been,  in  the 
same  operation,  to  its  employees,  as  well  as 
third  persons. 

This  court  is  already  committed  to  this  doc- 
trine. In  Sprague  v.  Smith,  29  Vt.  421,  the  de- 
fendant was  sued  for  an  injury  to  a  passenger. 
The  defendant  was  operating  the  road  as  trus- 
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tee  for  the  bondholders.  Defense  was  made 
that  the  trustee  could  not  be  made  liable  per- 
sonally. Chief  Justice  Redfleld,  for  the  court, 
said:  "And  we  can  see  no  reason  why  the  de- 
fendants are  not  liable  to  the  same  extent  as 
the  company  would  have  been,  and  upon  simi- 
lar grounds  to  those  upon  which  lessees  or  any 
others  exercising  the  franchise  of  the  company 
for  the  time  must  be;  that  is,  that  they  are  the 
ostensible  parties  who  appear  to  the  public  to 
be  exercising  the  franchise  of  the  company. 
*  *  *  The  party  having  this  independent  con- 
trol is  in  general  liable  for  the  acts  of  those 
under  such  control,  whether  of  contract  or 
tort." 

In  Blumenthal  v.  Brainerd,  88  Vt  402,  the 
defendants  were  sued  for  the  loss  of  goods,  two 
counts  charging  them  as  common  carriers,  and 
one  as  warehousemen.  Defense  was  made  that 
they  were  receivers  in  chancery  of  the  rail- 
roads, in  the  operation  of  which  the  goods 
were  lost,  and  that  they  were  subject  only 
to  an  accounting  for  the  damage  in  that 
court,  and  could  not  be  made  liable  in  this 
action  as  common  carriers.  The  court  said: 
"A  court  of  chancery  will  protect  a  per- 
son acting  under  its  process  or  authority  in 
the  execution  of  a  decree  or  decretal  order, 
against  suits  at  law,  and  will  compel  parties  to 
apply  to  that  court  for  relief.  This  protection 
is  accorded  by  that  court  to  its  officers  onlv  on 
their  application,  and  is  granted  by  the  chan- 
cellor in  the  exercise  of  his  discretion;  and  it  is 
to  be  presumed  that  it  would  be  granted  in  any 
necessary  or  proper  case  for  relief.  2  Story, 
Eq.  Jur.  Redf.  ed.  §§  888  a,  b,  891;  2  Dan.  Ch. 
Perkins'  8d  Am.  ed.  1438.  But  we  think  that 
the  mere  fact  that  the  defendants  were  acting 
as  receivers  under  the  appointment  of  the  court 
of  chancery  cannot  be  recognized  as  a  defense 
to  a  suit  at  law,  for  the  breach  of  anv  obliga- 
tion or  duty  which  was  fairly  and  voluntarily 
assumed  by  them,  in  matters  of  business  con- 
ducted or  carried  on  by  them  while  acting  as 
receivers  " 

In  NeweU  v.  Smith,  49  Vt.  255,  the  defend- 
ants were  sued  as  common  carriers  for  negli- 
gent delay  in  the  transportation  of  goods.  De- 
fense was  made  that  the  defendants  had  con- 
nection only  with  goods  as  receivers  in  chan- 
cery. The  court  said:  "The  defendants  were 
receivers  in  chancery  of  the  property  of  the 
railroads  employed  in  part  in  the  transportation 
of  the  goods  in  question.  In  the  operation  and 
management  of  the  roads  they  sustained  to  per- 
sons dealing  with  them  the  character  of  com- 
mon carriers.  They  at  all  times  might  invoke 
the  aid  of  the  court  of  chancery  in  any  matter 
affecting  their  duty  or  liability  under  their 
trusteeship:  waiving  this,  they  are  amenable  ia 
the  common-law  courts  to  actions  for  neg& 
gence  as  carriers." 

The  doctrine  is  not  peculiar  to  this  State. 
In  Paige  v.  Smith,  99  Mass.  895,  the  same  de- 
fense was  made  to  a  claim  for  loss  of  goods  e»- 
t rusted  to  them  as  common  carriers,  and  thev 
were  held  liable.  And  in  Nieholt  v.  Smith,  115 
Mass.  882,  tbey  were  held  in  an  action  at  law 
for  the  loss  of  wool  in  a  depot  under  thffr 
control.  . 

In  Ballon  v.  Farnum,  9  Allen.  47,  the  pW»- 
tiff  claimed  damages  for  the  negh^acerfa 
switchman  on  the  Norfolk  County  Railroad. 
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The  defendants  were  trustees,  and  denied  that 
they  managed  the  road  in  a  personal  capacity; 
but  the  court  held  them  personally  liable,as  they 
were  in  control,  exercising  the  franchise  of  the 
corporation  and  controlling  all  the  servants  em- 
ployed in  the  conduct  of  the  business.  On  the 
same  ground  like  decisions  were  made  in  Barter 
v.  Wheeler,  49  N.  H.  9,  and  Lampkear  v. 
Buckingham,  88  Conn.  237.  In  Kinney  v. 
Crocker,  18  Wis.  80,  the  defendant,  a  receiver, 
was  sued  for  the  negligence  of  his  servant. 
The  court  said:  "A  court  of  equity  will,  on 
proper  application,  protect  its  own  receiver, 
when  the  possession  which  be  holds  under  the 
order  of  the  court  is  sought  to  be  disturbed; " 
and  again:  "  But  in  all  these  cases  it  is  not  a 
question  of  jurisdiction  in  the  courts  of  law,  but 
only  a  question  whether  equity  will  exercise  its 
own  acknowledged  jurisdiction  of  restraining 
suits  at  law, under  such  circumstances,and  itseli 
dispose  of  the  matter  involved.  It  follows  that 
although  a  plaintiff  in  such  case,  desiring  to 
prosecute  a  legal  claim  for  damages  against  a 
receiver,  might,  in  order  to  relieve  himself  from 
the  liability  to  have  his  proceeding  arrested  by 
an  exercise  of  its  equitable  jurisdiction,  very 
properly  obtain  leave  to  prosecute;  yet  his  fail- 
ure to  do  so  is  no  bar  to  the  jurisdiction  of  tbe 
court  of  law,  and  no  defense  to  an  otherwise 
legal  action  in  the  trial.  There  can  be  no  room 
to  question  this  conclusion  in  all  cases  where 
there  is  no  attempt  to  interfere  with  the  actual 
possession  of  property  which  the  receiver  holds 
under  the  order  of  the  court  of  chancery,  but 
only  an  attempt  to  obtain  a  judgment  at  law  in 
a  claim  for  damages."  In  this  case  the  action 
was  brought  against  the  receiver  himself,  and 
the  question  of  jurisdiction  was  the  exact  point 
in  judgment. 

In  Allen  v.  Central  R.  R.  Co.  42  Iowa,  688, 
suit  was  brought  against  the  corporation  whose 
property  was  in  the  bands  of  a  receiver,  for  a 
trespass  in  ejecting  a  passenger  from  a  train. 
Defense  was  made  that  the  road  was  in  the 
hands  of  a  receiver.  Some  question  was  made 
whether  the  receiver  after  his  appointment,  a 
few  days  prior  to  the  injury,  had  assumed  con- 
trol, but  the  trial  court  ruled  that  the  action 
could  not  be  maintained  against  the  company 
unless  leave  to  prosecute  it  had  first  been  ob- 
tained from  the  court  appointing  the  receiver, 
and  this  was  the  question  for  consideration  in 
the  supreme  court.  The  court  cites  and  quotes 
from  Kinney  v.  Crocker,  last  above  cited,  and 
says:  "This  case,  in  our  opinion,  announces 
the  correct  doctrine." 

That  the  objection  is  not  a  jurisdictional  bar 
is  generally,  and  it  may  be  added  almost  uni- 
versally, held  (Angel  v.  Smith,  9  Ves.  885; 
Chautauqua  County  Bank  v.  Risky,  19  N.  Y. 
369;  Camp  v.  Barney,  4  Hun,  878;  High,  Rec. 
§  398;  cases  supra;  Jones,  R  R.  Sec.  509, 
■510);  and,  on  principle,  why  should  the  rule 
he  otherwise?  A  receivership  of  a  railroad 
Is  created,  as  in  all  other  cases,  as  a  provisional 
and  pro  tempore  scheme  for  the  preservation  of 
the  estate  pendente  lite.  The  scope  of  the  re- 
ceiver's duty  is  merely  administrative.  He  is 
hound  to  manage  the  estate  according  to  the 
rules  of  good  husbandry, — good  husbandry  as 
applicable  to  the  character  of  the  estate  he 
holds.  If  the  property  happens  to  be  a  railroad 
or  other  going  concern,  that  for  public  reasons 
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or  its  own  conservation  or  advantage  must  be 
kept  in  operation,  and  the  receiver,  with  or 
without  the  credentials  of  the  court,  deems  it 
advisable  to  lease  other  railroads  or  engage  in 
other  ventures  foreign  to  the  scope  of  his  ad- 
ministrative duty  to  the  estate  he  holds,  and  so 
must  have  employees,  must  create  extended 
business  relations  with  third  persons,  and  must 
expose  the  persons  and  property  of  others, 
strangers  to  the  receivership  estate,  to  peril  and 
loss, — in  short,  in  addition  to  the  function  con- 
ferred by  the  court,  must  take  on  another 
character,  as  lessee,  carrier,  etc. , — then  it  is  easy 
to  see  that  in  all  action  had  in  such  other  and 
self -assumed  character,  he  is  outside  his  proper 
function  as  receiver  and  inside  his  character  as 
master  and  manager  of  a  business  voluntarily 
assumed,  personally  managed,  and,  so  far  as 
third  persons  are  affected,  to  all  practical  in- 
tents experimentally  his  own.  If  the  sanction 
of  the  court  be  had  in  advance,  this  impresses 
no  new  character  upon  him  or  the  business  he 
assumes,  but  merely  promises  indemnity  to  the 
hazards  of  the  venture.  So  long  as  he  holds  the 
property  impounded  by  the  receivership,  and 
administers  upon  it  for  the  purposes  for  which 
he  was  appointed,  so  far  he  is  a  receiver  in  the 
true  essence  and  spirit  of  the  office,  and  as  such 
is  entitled  to  absolute  immunity  and  protection. 
When  he  takes  on  another  character,  without 
the  scope  of  his  appointment  and  outside  the 
tenor  of  the  decree  creating  the  receivership, 
he  necessarily  takes  upon  himself  the  burdens, 
liabilities,  and  responsibilities  incident  to  the 
business  he  assumes.  And  these  liabilities  are 
enforceable  in  the  common-law  courts. 

So  far  there  seems  to  be  no  conflict  in  the 
cases,  and  the  case  at  bar  is  precisely  within 
this  rule.  We  do  not  say  that  in  this  class  of 
cases  a  court  of  equity  has  no  right,  under  any 
circumstances,  to  interfere  with  proceedings  at 
law  to  enforce  such  voluntarily  assumed  liabil- 
ities; but  the  circumstances  warranting  such 
interference  would  necessarily  be  of  an  extra- 
ordinary character,  and,  conceivably,  could 
hardly  exist. 

But  in  the  other  class  of  cases,  where  the  re- 
ceiver, in  the  management  of  the  receivership 
estate  itself,  needs  the  intervention  of  the  court 
under  whose  decree  he  acts,  there  is  no  ques- 
tion, in  proper  cases,  of  its  jurisdiction  to  act. 
In  BlumenthaiFs  Case,  and  NewelCs  Case,  su- 
pra, and  in  Morse  v.  Brainerd,  41  Vt.  550, 
this  court  has  affirmatively  recognized  this 
rule.  But  the  intervention  of  the  court  of 
chancery  is  exercised  only  on  the  receiver's  call 
for  it  (see  cases  above),  and  not  at  all  upon  any 
theory  that  the  common-law  court  in  which  the 
receiver  may  be  sued  has  no  jurisdiction  either 
over  the  subject-matter  or"  the  person  of  the_  re- 
ceiver. "  The  court  interferes  on  the  principle 
of  preventing  a  legal  right  from  being  enforced 
in  an  inequitable  manner,  or  for  an  inequitable 
purpose.     Kerr,  Inj.  18. 

And  the  only  mode  of  interference  is  by  ac- 
tion directed  to  the  party,  and  not  the  court 
before  whom  the  party  is  proceeding.  The 
writ  of  injunction  is  the  usual  and  proper 
process.  "  It  is  important  to  remember  that  in 
granting  this  relief  equity  does  not  pretend  or 
assume  to  interfere  with  another  court.  The 
injunction  is  in  personam  merely.  It  is  di- 
rected to  the  party,  not  to  the  court  or  the  offl- 
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cere  thereof.  It  is  not,  in  other  words,  a  writ 
of  prohibition."  Bisph.  Eq.  459.  "The 
writ  of  injunction  by  which  proceedings  at  law 
are  rest  rain  ed,  is  not  in  the  nature  of  a  prohibi- 
tion. In  issuing  injunctions  courts  of  equity 
claim  no  supremacy  over  the  ordinary  tri- 
bunals. An  injunction  is  addressed  only  to  the 
individual,  and  is  not  directed  to  the  court. 
Courts  of  equity  in  issuing  the  writ  not  only  do 
not  deny,  but  in  fact  admit,  the  jurisdiction  of 
the  ordinary  tribunals."   Kerr,  Inj.  14. 

So  far  it  seems  to  be  clear  that  the  defense 
under  this  special  plea  does  not  go  to  the  juris- 
diction of  the  common-law  court,  but  is  of  an 
equitable  character  that  does  not  bar  all  reme- 
dy, but  refers  it  to  an  equitable  forum  for  en- 
,  forcement. 

So  far  as  shown, '.Barton  v.  Barbour,  104  U. 
S.  126  [Bk.  26,  L.  ed.  672],  is  the  only  case  that 
squarely  upholds  the  defendant's  contention. 
In  all  questions  affecting  rights  under  Federal 
cognizance  the  decisions  of  the  Supreme  Court 
of  the  United  States  are  controlling  upon  State 
courts.  In  other  cases  its  decisions  are  entitled 
to  the  highest  respect. 

In  Barton  v.  Barbour,  supra,  the  facts  would 
be  parallel  with  those  in  the  case  at  bar  pro- 
vided it  be  assumed — what  is  not  true — that  the 
Addison  road  was  part  of  a  receivership  estate, 
and  the  defendant  had  been  sued  as  receiver. 

In  that  case  the  defendant  was  sued  in  the 
District  of  Columbia,  as  receiver  of  a  railroad 
in  Virginia,  for  a  personal  injury  received  on 
said  road.  He  filed  a  plea  to  the  jurisdiction 
of  the  court,  setting  up  his  receivership  of  the 
road,  and  averred  that  the  plaintiff  had  not  ob- 
tained leave  of  the  court  appointing  him  re- 
ceiver to  bring  and  maintain  the  suit.  It  was 
held  on  demurrer  to  this  plea  by  the  majority 
of  the  court  that  the  court  had  no  jurisdiction. 

Mr.  Justice  Woods  states  the  question  for  de- 
cision as  follows:  "The  defendant  insists  that 
the  Supreme  Court  of  the  District  of  Columbia 
had  no  jurisdiction  to  entertain  the  suit  without 
leave  of  the  court  by  which  he  teas  appointed." 
The  qualifying  words  in  italics  are  made 
the  hinge  upon  which  the  question  of  jurisdic- 
tion is  made  to  turn.  The  learned  ludge  con- 
tinues: "It  is  a  general  rule  that  before  suit 
brought  against  a  receiver,  leave  of  the  court 
by  which  be  was  appointed  must  be  obtained. 
Davis  v.  Gray,  16  Wall.  208  [Bk.  21.  L.  ed. 
447],  and  cases  there  cited.  *  *  *  A  suit,  there- 
fore, brought  without  leave  to  recover  judgment 
against  a  receiver  for  a  money  demand  is  vir- 
tually a  suit  the  purpose  of  which  is,  and  effect 
of  which  may  be,  to  take  property  of  the  trust 
from  his  hands  and  apply  it  to  the  payment  of 
the  plaintiff's  claim  without  regard  to  the  rights 
of  other  creditors,  or  the  orders  of  the  court 
which  is  administering  the  trust  property. 
We  think,  therefore,  it  is  immaterial  whether 
the  suit  is  brought  against  him  to  recover 
specific  property,  or  to  obtain  judgment  for  a 
money  demand.  In  either  case,  leave  should 
be  first  obtained." 

Again,  as  showing  the  reason  for  the  rule,  the 
court  says:  "If  the  court  below  had  enter- 
tained jurisdiction  of  this  suit,  *  *  *  it  would 
have  been  an  usurpation  of  the  powers  and 
duties  which  belonged  exclusively  to  another 
court,  and  it  would  have  made  impossible  of 
performance  the  duty  of  that  court  to  distrib- 
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ute  the  trust  assets  to  creditors  equitably  and 
according  to  their  respective  prion  ties." 

The  court  thus  explicitly  lays  down  the  role 
that  leave  to  prosecute  must  first  be  had,  for 
the  reason  that  otherwise  the  trust  assets  can- 
not be  equitably  distributed,  and  priorities  will 
be  disregarded. 

What  are  the  assets  of  the  trust  that  are  to  be 
distributed  among  creditors  according  to  their 
proper  priorities?  Fortunately  the  learned 
judge  has  answered  this  question  in  his  opinion. 
He  says:  "It  was  said  by  the  court  in  Covdrtf 
v.  Galveston,  etc.  R.  B.  Co.  98  U.  S.  852  [Bk. 
28,  L.  ed.  950],  that  the  allowance  for  goods  lost 
in  transportation  and  for  damages  done  to 
property  whilst  the  road  was  in  the  hands  of 
the  receiver,  was  properly  made.  The  earn- 
ings received  were  as  much  chargeable  with 
such  loss  and  damage  as  they  were  chargeable 
with  the  ordinary  expenses  of  managing  the 
road.  The  bondholders  were  only  entitled  to 
what  remained  after  charges  of  this  kind,  as 
well  as  the  expenses  incurred  in  their  behalf, 
were  paid."  The  learned  judge  then  adds  his 
own  approval  of  this  doctrine:  "The  claim  of 
the  plaintiff,  which  isagainst  the  receiver  for  a 
personal  injury  sustained  by  her  while  travel- 
ing on  the  railroad  managed  by  him,  stands  on 
precisely  the  same  footing  as  any  of  the  ex- 
penses incurred  in  the  execution  of  the  trust, 
and  must  be  adjusted  and  satisfied  in  the  same 
way." 

All  will  agree  that  the  learned  judge's  defi- 
nition of  receivership  expenses  is  correct.  No 
fund  can  be  available  for  distribution  among 
the  creditors  of  the  trust  except  net  income. 
All  expenses  of  management  and  all  expenses 
incidental  to  management  must  be  paid  before 
the  rights  of  creditors  attach  to  income. 

It  is  conceded  in  Barton  v.  Barbour  that,  in 
the  book-keeping  of  the  receivership,  compen- 
sation must  be  made  to  the  plaintiff  as  part  of 
the  expenses  of  management  before  any  ad- 
justment of  priorities  is  had  or  any  debts  of 
trust  creditors  paid.  Her  compensation  for  her 
injury  is  the  same  in  amount,  in  the  eye  of  the 
law,  .whether  it  be  allowed  in  one  court  or 
another.  What  difference,  then,  does  it  make 
with  the  funds  of  the  receivership  whether  the 
suit  be  in  the  courts  of  the  District  of  Columbia 
or  in  the  courts  of  Virginia?  What  difference 
would  it  make  with  the  assets  whether  the 
plaintiff  sued  in  the  District  of  Columbia  with 
leave  of  the  Virginia  court  or  without  leave* 

With  all  due  respect  to  that  court,  it  is  sub- 
mitted that  some  reason,  other  than  its  effect 
upon  the  rights  of  trust  creditors,  must  be 
found  for  the  rule  that  leave  to  prosecute  is  a 
condition  precedent  to  the  existence  or  exercise 
of  jurisdiction  in  the  common-law  courts. 

In  weighing  the  force  of  the  decision  in  Bar- 
ton v.  Barbour,  it  is  to  be  remembered  that  the 
question  arose  upon  a  plea  to  the  jurisdictioa: 
and  jurisdiction  is  denied  for  want  of  leave 
from  the  court  of  equity  in  Virginia  to  prose- 
cute the  suit.  The  learned  judge  does  not  favor 
us  with  the  citation  of  any  authorities  holding 
that  the  jurisdiction  of  a  common-law  court 
has  ever  been  held  to  be  dependent  upon  the 
consent  of  a  court  of  equity. 

It  is  not  surprising  that  Justice  Miller  Ua 
constrained  to  give  expression  to  his  dissent 
from  the  position  taken  by  the  majority  of  the 
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court.  Speaking  of  the  contest  between  tbe 
courts  of  equity  and  tbe  common-law  courts 
in  England,  he  says:  "In  the  contests  between 
these  courts  it  was  never  claimed  that  the  court 
of  chancery  could  act  directly  upon  tbe  court 
of  law,  or  that  tbe  latter  was  bound  in  any  way 
to  follow  the  decisions  of  the  former.  Nor 
could  the  chancellor  direct  his  writ  to  the  com- 
mon-law court  or  its  officers ;  but  if  it  was  de- 
termined to  give  any  equitable  relief  in  the 
matter  pending  in  the  law  court,  the  injunction 
or  other  chancery  process  was  directed  to  the 
suitor.  Upon  him  alone  was  the  power  of  the 
court  exercised.  In  such  a  case  as  this,  if 
the  court  of  chancery  was  of  opinion  that  the 
plaintiff  was  improperly  interfering  with  tbe 
functions  of  the  receiver,  it  could  restrain  him 
by  injunction  or  punish  him  by  attachment  for 
contempt.  *  *  »  But  I  know  of  no  principle 
or  precedent  whereby  a  court  of  law,  having 
before  it  a  plaintiff  with  a  cause  of  action  of 
which  it  has  jurisdiction,  and  a  defendant 
charged  with  an  act  also  within  the  jurisdic- 
tion, is  bound  or  is  even  at  liberty  to  deny  the 
plaintiff  his  lawful  right  to  a  trial  because  the 
defendant  is  a  receiver  appointed  by  some 
other  court,  and  to  leave  the  suitor  to  that  court 
for  remedy,  when  it  is  known  that  some  of  the 
most  important  guaranties  of  the  trial  to  which 
he  is  entitled,  and  which  are  appropriate  to  the 
nature  of  his  case,  will  be  denied  him."  Jus- 
tice Miller  quotes  with  approval  many  of  the 
cases  cited  supra,  including  Sprague  v.  Smith. 

It  is  quite  true  that  it  has  often  been  said  by 
courts  and  text-writers  that  leave  to  prosecute 
must  be  had  before  instituting  suit  against  a 
receiver  in  the  common-law  courts.  But,  like 
many  other  dicta  with  which  the  books  abound, 
this  proposition  has  doubtless  been  accepted 
upon  trust  and  promulgated  without  giving  its 
import  careful  consideration. 

If  a  plaintiff  in  a  suit  at  law  is  enjoined  and 
the  injunction  afterwards  removed,  he  does,  in 
a  practical  sense,  have-  leave  to  prosecute  his 
suit;  and  it  is  not  improbable  such  procedure 
gave  rise  to  the  notion  that  leave  to  prosecute 
is  an  essential  prerequisite. 

The  case  of  Polys  v.  Jewett,  82  N.  J.  Eq.  802, 
is  cited,  and  although  tbe  court  repeats  tbe 
proposition  above  referred  to,  still  the  whole 
drift  of  the  reasoning  shows  that  it  rests  on  no 
solid  foundation  in  reason.  In  that  case  the 
court  of  chancery  had  entertained  a  suit  for 
damages  occasioned  by  the  negligence  of  the 
servants  of  the  defendant,  a  receiver  of  a  rail- 
road. On  appeal,  Chief  Justice  Beasley  sharply 
reprobates  the  notion  that  a  court  of  chancery 
can  try  such  a  question,  and  maintains  that  a 
court  of  law  with  a  jury  is  the  only  tribunal 
that  can  properly  determine  it.  In  the  course 
of  his  opinion  he  says  that  power  exercised  by 
the  court  of  chancery  was  to  prevent  the  tak- 
ing of  the  receivership  property  from  the  re- 
ceiver, and  to  prevent  baseless  litigation  against 
bim.  and  that  this  is  accomplished  by  requir- 
ing leave  to  prosecute  the  action  at  law  from 
the  chancery  court.  He  adds  that  such  leave 
will  be  granted,  not  ex  gratia,  but  ex  debito  jus- 
tiiur.  In  the  light  of  this  case,  leave  to  prose- 
cute the  action  at  law  accomplishes  tbe  same 
purpose  as  the  dissolution  of  an  injunction  re- 
straining tbe  prosecution. 

If  a  court  of  chancery  cannot  properly  try 
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an  action  for  negligence,  and  leave  to  institute 
it  will  be  granted  as  matter  of  legal  right,  it 
would  seem  that  a  rule  requiring  a  plaintiff  to 
go  through  the  meaningless  ceremony  of  apply- 
ing for  a  privilege  that  he  already  by  right 
possesses  to  a  court  powerless  in  itself  to  give 
bim  relief  in  the  premises,  has  no  substantial 
ground  to  rest  upon. 

This  case,  in  its  reasoning,  upholds  the  con- 
clusions which  we  reach  in  the  case  at  bar. 

Upon  the  whole,  we  think  it  is  demonstrably 
clear  that  tbe  defense  set  up  in  the  case  at  bar 
does  not  go  to  the  jurisdiction  of  the  common- 
law  courts;  and  we  reaffirm  the  doctrine  an- 
nounced in  BlutnenthaTs  Case,  88  Vt.  402,  and 
in  NewelFs  Case,  49  Vt.  255,  and  by  the  other 
cases  and  authorities  cited,  that  tbe  defense  is  one 
that  the  receiver  can  only  make  by  invoking 
the  interference  of  the  court  of  chancery  with 
the  party  prosecuting  him  in  the  common-law 
court. 

The  defendant  further  insists  that  the  declar- 
ation is  bad  in  substance,  but  we  think  it  suffi- 
cient. It  is  not  necessary  to  allege  in  the  dec- 
laration affirmatively  that  the  plaintiff  was 
without  negligence,  or  that  he  was  ignorant 
of  the  insufficiency  of  the  roadbed  and  track, 
or  tbe  particulars  in  which  the  road  was  in- 
sufficient. It  does  sufficiently  allege  the  duty 
of  the  defendant,  its  breach,  and  that  tbe  in- 
testate was  injured  by  reason  of  this  breach  of 
duty  while  he  was  in  the  line  of  his  duty  as  an 
employee. 

The  liability  of  the  master  for  injuries  to  his 
servant  is  well  expressed  in  Davit  v.  Central 
Vt.  R.  R.  Co.  55  Vt.  84,  and  this  declaration 
covers  all  the  essential  elements  involved  in  a 
right  of  recovery  as  there  defined. 

The  pro  forma  judgment  of  the  County  Court, 
sustaining  the  demurrer  and  adjudging  the 
special  plea  insufficient,  is  affirmed,  and  the  case 
remanded,  with  an  order  that  the  defendant  an- 
swer over. 


E.  G.  and  S.  C.  GREENE 
v. 

Thomas  LAVANDER. 

When  a  contract  for  board  at  an  agreed 
price  per  week  is  not  for  a  specified 
time  beyond  one  week,  and  terminable 
at  the  end  of  any  week,  the  boarder  is 
entitled  to  a  deduction  for  an  ab- 
sence extending  one  or  more  weeks. 
The  contract  is  not  entire  except  for 
one  week. 

(Franklin  Filed  August  1,  1887.) 

BOOK  account.  Heard  on  an  auditor's  re- 
port. April  Term,  1886,  Franklin  County, 
Royce,  Ch.  J.,  presiding.  Judgment  for  de- 
fendant. Reversed. 

The  account  of  the  plaintiffs  was  allowed  by 
the  auditor  at  $1,657.18,  and  that  of  the  defend- 
ant at  $1,676.88. 
The  case  appears  in  the  opinion. 
Messrs.  Farrington  A  Post,  for  plaintiffs: 
This  was  not  an  entire  contract,  and  was  not 
for  any  specified  time.   A  reasonable  deduc- 
tion should  be  allowed  for  the  absence  of  Mrs. 
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Wilton  v.  Martin,  1  Denio,  602;  Spencer  v. 
Haletead,  Id.  606;  Ramey  v.  Hdcombe,  21  Ala. 
567;  Booth  v.  Tyton,  15  Vt.  515;  Phelpht  v. 
Parit,  89  Vt.  511;  Kelly  v.  Bradford,  88  Vt.  85; 
Swift  v.  Earriman,  80  Vt.  607;  Braekett  v. 
Jforw,  28  Vt.  554. 

Mettrt.  Noble  &  Smith,  for  defendant; 

The  contract  was  entire.  The  plaintiffs 
could  rescind  at  any  time  when  Mrs.  Greene 
was  absent,  but  they  did  not.  Greene  con- 
tinued to  occupy  the  rooms,  use  the  fuel,  and 
receive  the  board.  None  of  these  things  were 
contracted  for  separately. 

Griffin  v.  Tyton,  17  Vt.  85;  Clark  v.  Baker,  5 
Met,  452. 

Again,  the  consideration  was  single. 

Young  &  Conant  Mfg.  Co.  v.  Wakefield,  121 
Mass.  91;  Winn  v.  Southgate,  17  Vt.  855;  Davit 
v.  Maxwell,  12  Met.  286;  Baker  v.  Higgint,  21 
N.Y.397. 

Boss,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  contention  is  whether 
the  plaintiffs  are  entitled  to  a  deduction  from 
the  charges  of  the  defendant,  specified  in  items 
numbered  19,  81,  and  87.  These  items  are  for 
board,  rooms,  fuel,  and  lights  furnished  by  the 
defendant  to  the  plaintiffs,  E.  G.  Greene  and 
wife,  and  agreed  to  be  adjusted  in  this  action. 
The  auditor  has  found  that  the  board,  rooms, 
fuel,  and  lights  for  Mr.  Greene  and  his  wife 
were  furnished  under  an  agreement  by  E.  G. 
Greene  to  pay  for  the  same  $12  per  week.  It 
is  not  found  that  the  contract  was  for  any 
specific  time,  beyond  one  week.  The  rooms 
were  occupied  by  Mr.  Greene,  without  any 
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other  or  further  agreement,  from  May  24, 1879, 
to  April  10,  1881.   During  that  time  Mrs. 
Greene  was  absent  forty-three  whole  weeks. 
The  auditor  has  found  that,  unless  controlled 
by  the  contract  as  an  entire  contract,  a  reasona- 
ble price  for  the  board  of  Mr.  Greene  for  the 
forty-three  weeks,  including  the  use  of  the 
rooms,  fuel,  and  lights,  is  $9  a  week,  and  he 
submits  to  the  court  to  determine  whether,  on 
these  facts  in  substance,  the  defendant  shall  be 
allowed  $12  or  $9  per  week  for  the  forty-three 
weeks.   On  the  facts  reported,  Mr.  Greene 
could  have  terminated  the  contract  at  the  end 
of  the  first  or  any  other  week;  so  could  the  de- 
fendant.  This  renders  the  contract  an  enure 
weekly  contract  only,  or  a  contract  from  week 
to  week.   It  was  a  contract  for  the  board  of 
both  Mr.  Greene  and  his  wife.   Being  a  coo- 
tract  for  a  week,  and  terminable  at  the  end  of 
any  week,  absences  during  the  week,  once  en- 
tered upon  under  the  contract,  gave  the  plain- 
tiffs no  right  to  a  deduction  from  the  contract 
price.   But  the  contract  did  not  include  the 
board  of  Mr.  Greene  alone.   It  was  an  entire 
weekly  contract  only  for  the  board,  rooms, 
fuel,  and  lights  furnished  to  Mr.  Greene  and 
his  wife.   The  board  for  himself  alone,  with 
the  use  of  the  rooms,  fuel,  and  lights  was  not 
covered  by  the  contract,  or  any  contract  The 
defendant  therefore  was  entitled  to  recover  a 
reasonable  compensation  for  his  board  alone 
thus  furnished.    The  auditor  has  found  $9  per 
week  to  be  such  reasonable  compensation. 

The  judgment  of  the  County  Court  it  reverted, 
and  judgment  rendered  on  the  report  for  the 
plaintiff!  to  recover  $136,  with  interest  akdoottt. 
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CONNECTICUT. 
Supreme  Court  of  Ebbors. 

STATE  of  Connecticut 
v. 

John  NYMAN. 

L  From  time  immemorial,  in  this  jurisdic- 
tion, each  party  to  every  cause  in 
the  superior  court  has  had  the  privi- 
lege of  being  heard  by  two  counsel; 

therefore  the  statute  (Gen.  Stat.  p.  61, 
§  9),  that  "in  no  trial  before  the  supe- 
rior court  shall  counsel  occupy  more 
than  one  hour  in  argument,  unless  the 
court  shall,  on  motion  for  special  cause 
before  the  commencement  of  such  argu- 
ment, allow  a  longer  time,"  means  that 
each  party  may  occupy  two  hours  in 
argument,  without  previous  request  to 
the  court. 

2.  It  is  quite  immaterial  whether  the 
two  hours  shall  be  occupied  by  one 
counsel  or  by  two;  and  if  by  two, 
whether  in  equal  or  unequal  propor- 
tions. The  practice  is  to  divide  the 
time  into  unequal  portions  by  agree- 
ment between  themselves.  This  is 
within  the  reason  and  spirit  of  the 
statute. 

(Hartford — Filed  July,  1887.) 

rlDICTMENT  for  murder  in  the  second  de- 
gree; tried  in  Superior  Court  in  Tolland 
County  before  Stoddard,  and  a  jury.  Ver- 
dict guilty ;  appeal  by  defendant.  Reversed. 

The  case  is  fully  stated  in  the  errors  alleged 
and  in  the  finding  of  the  court  below,  as  fol- 
lows: 

Fourth.  The  court  erred  in  admitting  to  the 
jury  the  parol  testimony  of  the  coroner  of  the 
several  alleged  dying  declarations  of  the  de- 
ceased, as  it  appeared  from  the  coroner's  testi- 
mony that  they  were  taken  down  in  writing  by 
him  at  the  time  they  were  made  and  were  signed 
by  the  deceased,  and  that  such  written  state- 
ments were  present  in  court;  because  such 
written  statements  were  the  best  evidence  of 
what  such  declarations  in  fact  were.  *  *  * 

Eighth.  The  court  erred  in  stopping  the 
senior  counsel  for  the  defendant  in  his  argu- 
ment of  said  case  to  the  jury  after  he  had  oc- 
cupied one  hour  and  in  overruling  said  coun- 
sel's claim  for  more  time  for  argument,  there- 
by depriving  the  accused  of  his  constitutional 
right  to  be  heard  by  counsel. 

Ifinth.  The  court  erred  in  overruling  the 
said  senior  counsel's  claim  that,  as  his  assist- 
ant had  only  occupied  one  half  hour  in  his  ar- 
gument to  the  jury,  he,  the  said  senior  coun- 
sel, was  entitled  to  the  fraction  of  his  said  as- 
sistant's hour  unused,  in  accordance  with 
his  understanding  and  agreement  with  bis  said 
assistant  before  the  commencement  of  said  ar- 
guments, and  in  accordance  with  the  practice 
of  the  court  in  that  county;  thereby  abridging 
the  defendant's  said  constitutional  right  to  be 
heard  by  counsel. 

Tenth.  The  court  erred  in  not  allowing  the 
defendant's  counsel  reasonable  lime  to  argue 
said  cause  to  the  jury,  and  thereby  depriving 
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him  of  his  constitutional  right  to  be  heard  by 
counsel. 

Eleventh.  The  court  erred  in  refusing  to 
charge  the  jury  as  requested  by  the  counsel  for 
the  defendant,  that  the  testimony  of  the  dying 
declarations  of  the  deceived  having  been  *d- 
mitted  by  the  court,  it  was  in  the  provinre  "f 
the  jury  to  determine  from  the  evidence 
whether  said  declarations  were  dying  declara- 
tions of  the  deceased. 

Twelfth.  The  court,  in  connection  with  and 
in  respect  to  the  aforesaid  claim,  erred  in 
charging  as  follows: 

"There  is  another  class  of  evidence  in  this 
case,  concerning  which  I  am  asked  to  charge- 
the  jury, — the  dying  declarations.  In  the  first 
place  the  defense  say  that  the  question  oT  lhtt 
admissibility  of  these  declarations  is  one  for 
the  jury  to  determine  as  a  final  thing-,  that 
the  rule  of  law  is  so  that  in  the  first  instance 
the  court  determines  if  the  evidence  is  admis- 
sible, and  then  the  iury,  having  beard  the  evi- 
dence, shall  determine  whether  these  declara- 
tions are,  within  the  rule  of  law,  dying  declar- 
ations or  not.  I  do  not  so  understand  the  rule 
of  law  as  it  prevailsin  Conneeiicut.  Thecourt 
determines  the  admissibility  of  the  evidence, 
and  the  credibility  of  the  evidence  i«  to  be  tie 
termined  wholly  by  the  jury," — for  said  charge 
tended  to  mislead  the  jury,  and  denied  their 
right  to  consider  the  question  whether  the  al- 
leged declarations  of  the  deceased  offered  in 
evidence  were  dying  declarations,  and  for  that 
reason  entitled  to  credibility. 

Finding  of  the  Court  Belmc. 
On  trial  of  the  said  case  the  State  offered 
certain  material  declarations  of  the  deceased 
on  the  ground  that  they  were  dying  declara- 
tions. 

It  appeared  that  the  fatal  wound  was  re- 
ceived about  11  o'clock  in  the  nlt?ht,  and  with 
in  an  hour  or  two  thereafter  said  declarations 
were  made  to  the  coroner  of  the  county.  The 
deceased  was  at  this  time  apparently,  and 
was  believed  to  be,  in  a  moribund  condition; 
and  the  deceased  fully  believed  that  death 
would  almost  immediately  take  place,  and 
made  such  statements  and  declarations  with 
the  expectancy  of  almost  immediate  death, 
and  with  no  hope  of  surviving.  The  declara- 
tions were  admitted  against  the  objection  of 
the  prisoner,  and  the  prisoner  duly  excepted. 
After  the  wound  was  sewed  up  and  stimulus 
had  been  administered,  the  deceased  rallied 
and  lived  until  the  following  evening  at  about 
8  o'clock. 

In  the  afternoon  of  thai  day  the  deceased 
began  to  fail  rapidly  from  bis  rallied  conditio?! 
superinduced  by  the  stimulus  administered, 
and  was  soon  in  a  dying  condition.  That  con- 
dition was  evident,  and  was  fully  realized  by 
the  deceased.  He  expected  death  momen- 
tarily, and  had  no  hope  or  expectation  of  life- 
He  then  repeated  to  the  coroner  the  substnucc. 
but  in  greater  detail,  of  ihe  statements  and 
declarations  heretofore  made  to  the  coroner* 
These  were  testified  to  by  said  coroner.  Dur- 
ing the  testimony  of  the  coroner  in  reference 
to  these  dying  declarations,  it  appeared  that 
the  statements  were  reduced  to  writing  by 
said  coroner  at  the  time  they  were  made;  and 
the  witness  being  asked  if  he  had  the  written 
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statement  with  him,  replied  that  he  had.  and 
thereupon,  being  asked  what  the  deceased 
said,  made  a  motion  as  if  to  take  the  written 
statement  from  his  pocket.  The  counsel  for 
the  prisoner  said  that  the  written  statement 
was  not  admissible,  and  the  court  directed  the 
witness  to  give  the  statement  of  the  deceased 
from  memory. 

Upon  the  cross-examination  the  coroner  was 
questioned  as  to  the  manner  of  taking  the 
statement  of  the  deceased.  On  the  redirect, 
the  witness  was  asked,  "You  say  you  reduced 
this  to  writing.  Did  you  read  over  the  writing 
to  him?"  Witness  answered,  "The  Becond 
time  I  did;  I  didn't  the  first  time."  Q.  Be- 
fore he  signed  it?  A.  Yes;  I  put  him  under 
oath  first;  I  put  him  under  oath  twice. 

Mr.  Hunter,  counsel  for  the  defense,  then 
said,  "I  object  to  this  testimony,  that  he  put 
him  under  oath  and  took  his  statement."  The 
court  said,  "I  don't  see  any  objection  to  his 
putting  him  under  oath.  I  think  I  ought  to 
say  to  the  jury  that  the  admissibility  of  the 
testimony  does  not  depend  upon  his  putting 
him  under  oath,  but  it  does  depend  upon 
its  being  a  dying  declaration."  Counsel  for 
the  defense  did  not  at  any  time  ask  for  said 
written  statement,  nor  for  permission  to  ex- 
amine it,  but  did  cross-examine  the  witness  as 
to  variances  between  said  written  statement  and 
the  testimony  of  the  witness.  And  the  de- 
fense was  understood  by  the  court  as  object- 
ing to  the  production  of  said  written  statement 
as  evidence,  and  for  that  reason  alone  the  said 
written  statement  was  not  laid  before  the  jury. 
The  State  was  willing  to  lay  the  statement  in. 
The  contents  of  said  written  statement  were 
not  laid  in  except  so  far  as  they  were  called  for 
by  the  defense  upon  cross  examination. 

The  only  rulings  adverse  to  the  defense  in 
relation  to  these  dying  declarations  were:  (1) 
ruling  in  said  dying  declarations;  (2)  permitting 
the  witness  to  state  as  one  fact,  accompanying 
the  making  of  said  dying  declarations,  the  fact 
that  he  administered  an  oath  to  the  deceased. 

Said  coroner  was  an  attorney  at  law,  and  as- 
sisted in  the  trial  of  this  case. 

During  the  argument  counsel  for  the  pris- 
oner claimed,  and  asked  the  court  to  rule  and 
charge  the  jury,  that  the  inquiry  as  to  whether 
the  declarations,  claimed  to  be  dying  declara- 
tions, came  within  the  rules  of  law  appertaining 
to  that  species  of  evidence  so  as  to  render  them 
admissible,  should  be  left  to  the  jury.  The 
court  refused  so  to  charge,  but  told  the  jury 
that  the  admissibility  of  that  evidence  rested 
with  the  court,  and  its  credibility  with  the 
jury. 

No  application  to  extend  the  time  for  argu- 
ment beyond  one  hour  for  each  counsel  was 
made.  The  senior  counsel  for  the  accused, 
when  he  had  occupied  somethingover  one  hour, 
was  stopped  by  the  court,  and  thereupon 
claimed  the  right  to  indefinite  time.  The 
court  ruled  that  he  was  confined  to  one  hour. 
Counsel  then  claimed  that,  as  his  associate  had 
not  occupied  a  full  hour  in  argument,  he  was 
entitled  to  the  fraction  unused.  The  court 
overruled  that  claim.  Then  counsel  asked  the 
indulgence  of  the  court  for  five  minutes, 
which  was  granted;  and  thereupon  counsel 
took  more  than  the  time  so  granted  and  stopped 
voluntarily. 
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Messrs.  Dwight  Marcy,  and  John  L. 
Hunter,  for  defendant,  appellant: 

I.  If  the  statement  of  the  deceased  was  com- 
mitted to  writing,  and  signed  by  him,  at  the 
time  it  was  made,  it  has  been  held  essential 
that  the  writing  should  be  produced,  if  exist- 
ing, and  that  neither  a  copy  nor  parol  eri- 
dence  of  the  declarations  could  be  admitted  to 
supply  the  omission. 

1  Oreeol.  Ev.  1 161: 2  Russ.  Cr.  768;  Roscoe, 
Cr.  Ev.  34;  Rex  v.  Qay,  7  C.  <fc  P.  280;  2Vw- 
ter's  Cote,  8  P.  Geo.  I.,  B.  R.  12  Vin.  Abr.  118, 
119;  Leach  v.  Simpson,  1  L.  &  Eq.  68;  5  M. 
&  W.  309;  7  D.  P.  C.  18;  8  Jur.  654;  Stall 
v.  Cameron,  2  Chand.  172;  2  Hill.  619. 

In  the  case  of  People  v.  Hodgdon,  55  Cal.  73. 
the  written  statement  was  admitted  as  evidence 
of  the  declarations;  but  in  that  case  the  dec- 
larations were  held  .inadmissible  upon  the 
ground  that  the  statement  on  its  face  dis- 
closed the  fact  that  they  were  not  made  under 
a  sense  of  impending  death. 

Where  the  confirmatory  witness  in  such  case 
testified  that  the  principal  witness,  who  was 
deaf  and  dumb,  bad,  more  than  a  year  after  the 
commission  of  the  alleged  offense,  committed 
to  her  in  writing  the  substance  of  what  she 
had  now  testified;  and  that  such  confirmatory 
witness  did  not  know  where  the  writing  was,— 
it  was  held  that  there  was  not  sufficient  proof 
of  loss  to  dispense  with  the  production  of  the 
writing,  and  consequently  that  evidence  of  its 
contents  was  inadmissible. 

Slats  v.  DeWolf,  8  Conn.  98. 

So  in  this  case,  the  alleged  declarations  hav- 
ing been  committed  to  writing  and  signed  by 
the  deceased,  and  it  appearing  that  the  written 
statement  was  in  existence  and  present  in 
court,  no  other  evidence  of  those  declarations 
was  admissible. 

The  prisoner  in  a  capital  case  must  be  con- 
sidered as  standing  on  all  his  rights.  He  can- 
not be  considered  as  waiving  anything,  could 
his  counsel  do  it.  They  possess  neither  the 
power  nor  the  right  It  is  the  humane  princi- 
ple to  consider  the  prisoner  as  standing  upon  all 
his  rights,  and  waiving  nothing  upon  the  score 
of  irregularity. 

People  v.  McKay,  18  Johns.  218;  Nomaqite 
v.  People,  Breese,  109;  Cancemi  v.  People,  18 
N.  Y.  128;  State  v.  TuUer,  84  Conn.  280. 

The  ninth  section  of  article  1  of  the  Consti- 
tution of  the  State,  provides  that  in  all  criminal 
prosecutions  the  accused  shall  have  a  right  to 
be  heard  by  himself,  and  by  counsel;  *  *  • 
and  in  all  prosecutions  by  Indictment  or  infor- 
mation, a  speedy  trial  by  an  impartial  jury. 

Section  21  of  the  same  article  provides  that 
the  right  of  trial  by  jury  shall  remain  invio- 
late. 

"  The  argument  of  a  cause  is  as  much  apart 
of  the  trial  as  the  hearing  of  evidence.  It  is  a 
right  in  his  defense  secured  by  the  law  of  the 
land,  of  which  a  citizen  cannot  be  deprived." 

Meredith  v.  People,  84  111.  480. 

In  Word's  Com,  8  Leigh,  744,  a  criminal  case, 
where  the  evidence  was  all  on  the  side  of  the 
Commonwealth,  and  wasunimpeached,  and  the 
trial  court  was  of  the  opinion  that  the  testimony 
was  clear  and  distinct  as  to  the  fact  charged, 
and  that  it  would  not  be  varied  by  argoBteat 
of  counsel,  it  was  held  by  the  general  court  of 
Virginia  that  it  was  not  in  the  discretion  of  the 
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court  to  prevent  the  counsel  of  the  accused 
from  arguing  the  question  of  fact  before  the 
jury,  and  that  it  was  the  right  of  every  party 
accused  with  crime  to  be  heard  by  counsel  on 
his  whole  case. 

In  White  v.  People,  90  HI.  117,  the  court  says 
the  plaintiffs  in  error  had  an  undoubted  right, 
under  the  very  bill  of  rights  itself,  and  by  the 
law  of  the  land,  to  defend  by  counsel,  and  to 
insist  such  counsel  should  have  reasonable  op- 
portunity to  discuss  before  the  jury  both  the 
facts  and  the  law  of  the  case. 

The  right  of  argument  is  only  valuable  as  it 
will  afford  an  occasion  to  impress  and  influ- 
ence the  tribunal  to  which  it  is  made. 

This  can  only  be  done  by  a  process  of  rea- 
soning— by  a  presentation  of  points  and  con- 
siderations addressed  to  the  understanding  and 
experience. 

The  limitation  should  not,  in  any  criminal 
prosecution,  be  such  as  would  deprive  the 
prisoner  of  the  right  given  him  by  the  law  to 
make  his  defense  before  the  jury,  and  to  be 
heard  by  his  counsel  on  his  whole  case. 

We  also  cite  People  v.  Keenan,  18  Cal.  581 ; 
Williams  v.  Stale.  90  Ga.  867;  Hunt  v.  Slate, 
49  Ga.  265;  Stater.  Collin*,  70  N.  C.  241;  lea- 
ser v.  Slate,  24  Ohio  St.  584;  State  v.  Hoyt,  47 
Conn.  518. 

Messrs.  Bill  Sd  Phelps,  for  the  State: 

As  to  the  fourth  error  assigned,  the  finding 
is  that  this  ruling  was  made  in  compliance  with 
the  claims  of  the  accused.  The  attorney  for 
the  State  offered  to  put  in  the  written  state- 
ments. They  were  objected  to  by  counsel  for 
the  defense.  The  latter  did  not  ask  for  the 
written  statements  nor  for  the  privilege  to  ex- 
amine them,  but  did  cross-examine  the  witness 
as  to  variances  between  such  statements  and 
the  testimony  of  the  witness. 

The  prisoner,  or  his  counsel  for  him,  may 
waive  any  objection  in  a  case  not  capital. 

Otate  v.  TuUer,  84  Conn.  281. 

As  to  the  eighth,  ninth,  and  tenth  assign- 
ments of  error  (In  substance,  that  the  court  erred 
in  limiting  the  arguments  of  counsel,  in  not 
allowing  one  attorney  for  the  defense  that  por- 
tion of  time  allotted  to  his  associate  which  he 
failed  to  occupy,  and  in  not  allowing  the  de- 
fendant's counsel  reasonable  time  to  argue  said 
cause  to  the  jury,  and  thereby  depriving  him 
of  his  constitutional  right  to  be  heard  by  coun- 
sel), the  statute  (Gen.  Stat.  p.  61,  §  9)  provides 
that  "in  no  trial  before  the  superior  court  shall 
counsel  occupy  more  than  one  hour  in  argu- 
ment, unless  the  court  shall,  on  motion,  for 
special  cause,  before  the  commencement  of 
such  argument,  allow  a  longer  time." 

The  Act  includes  criminal  as  well  as  civil 
proceedings.  The  Legislature  has  the  consti- 
tutional right  to  regulate  and  impose  condi- 
tions upon  the  constitutional  guaranty  that  the 
accused  shall  have  the  right  to  be  heard  by 
counsel. 

The  Act  does  not  limit  the  time  to  one  hour, 
but  only  requires  that  counsel  before  the  com- 
mencement of  the  arguments,  if  they  wish  for 
more  than  the  prescribed  time,  shall  ask  for  it. 

No  application,  in  the  present  case,  was  made 
toy  counsel  for  an  extension  of  the  time  beyond 
the  hour. 

If  counsel  had  anticipated  the  need  of  more 
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time  they  could,  and  doubtless  would,  have 
asked  for  it.  The  omission  to  do  so  was  a 
waiver  of  the  claim  for  more  time  than  that 
legally  allotted. 

Beyond  the  limitations  of  the  statute  the 
court  has  the  right  to  restrict  in  a  reasonable 
degree  the  argument  of  counsel. 
State  v.  Hoyt,  47  Conn.  519,  585. 
There  are  no  facts  found  to  show  that  the 
time  allotted  was  not  ample. 

In  the  absence  of  anything  to  the  contrary, 
it  will  be  presumed  the  time  prescribed  was 
reasonable. 

The  fact,  which  appears  from  the  finding, 
that  one  of  the  counsel  for  defense  did  not  oc- 
cupy all  the  time  to  which  he  was  entitled,  is 
an  indication  that  the  case  did  not  demand  an 
unusual  length  of  time. 

As  to  the  eleventh  error  assigned  (that  the 
"court  erred  in  refusing  to  charge  the  jury,  as 
requested  by  the  counsel  for  the  defendant,  that 
the  testimony  of  the  dying  declarations  of  the 
deceased  having  been  admitted  by  the  court,  it 
was  in  the  province  of  the  jury  to  determine 
from  the  evidence  whether  said  declarations 
were  dying  declarations  of  the  deceased"), 
counsel  did  not  so  request  the  court  to  charge, 
but  asked  the  court  to  "rule,  and  charge  the 
jury  that  the  inquiry  as  to  whether  the  declara- 
tions claimed  to  be  dying  declarations  came 
within  the  rules  of  law  appertaining  to  that 
species  of  evidence,  so  as  to  render  them  ad- 
missible, should  be  left  to  the  jury."  The 
court  told  the  jury  that  the  "admissibility  of 
that  evidence  rested  with  the  court  and  its 
credibility  with  the  jury." 

This  was  manifestly  correct.  For  a  long 
time  past  it  has  been,  and  is  at  present,  the  rule. 

1  Greenl.  Ev.  §  160;  Whart.  Am.  Cr.  L. 
§681,  p.  682;  2  Russ.  Cr.  p.  761;  Common- 
wealth v.  Casey,  65  Mass.  417. 

Pardee,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  indictment  for  murder  in  the  sec- 
ond degree.  The  jury  found  the  defendant 
guilty,  and  he  appeals,  assigning,  with  other 
reasons,  the  following:  *  'That  the  court  erred 
in  stopping  the  senior  counsel  for  the  defend- 
ant in  bis  argument  of  the  case  to  the  jury  after 
he  had  occupied  one  hour,  and  in  overruling 
his  claim  for  more  time  for  argument,  thereby 
depriving  the  accused  of  his  constitutional 
right  to  be  heard  by  counsel.  Also  in  over- 
ruling the  senior  counsel's  claim  that,  as  his 
assistant  had  occupied  only  one  half  hour  in 
his  argument  to  the  jury,  he,  the  senior  coun- 
sel, was  entitled  to  the  fraction  of  his  assistant's 
hour  unused,  in  accordance  with  his  under- 
standing and  agreement  with  him  before  the 
commencement  of  the  argument,  and  in  ac- 
cordance with  the  practice  of  the  court  in  that 
county;  thereby  depriving  the  defendant  of  his 
constitutional  right  to  be  heard  by  counsel. 
Also  in  not  allowing  the  defendant's  counsel 
reasonable  time  to  argue  the  cause  to  the  jury, 
and  thereby  depriving  him  of  his  constitu- 
tional right  to  be  heard  by  counsel." 

The  finding  upon  this  point  is  as  follows: 
"No  application  to  extend  the  time  for  argu- 
ment beyond  one  hour  for  each  counsel  was 
made.   The  senior  counsel  for  the  accused, 
47 
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when  he  had  occupied  something  over  one 
hour,  was  stopped  by  thecourt,  and  thereupon 
claimed  the  right  to  indefinite  time .  The  court 
ruled  that  he  was  confined  to  one  hour.  Coun- 
sel then  claimed  that  as  his  associate  had  not 
occupied  a  full  hour  in  argument,  he  was  en- 
titled to  the  fraction  unused.  The  court  over- 
ruled that  claim.  Then  counsel  asked  the  in- 
dulgence of  the  court  for  five  minutes,  which 
was  granted,  and  thereupon  counsel  took  more 
than  the  time  so  granted,  and  stopped  volun- 
tarily." 

The  statute  provides  that  "in  no  trial  before 
the  superior  court  shall  counsel  occupy  more 
than  one  hour  in  argument,  unless  the  court 
shall,  on  motion,  for  special  cause,  before  the 
commencement  of  such  argument,  allow  a 
longer  time."  Gen.  Stat.  p.  61,  §  9. 

From  time  immemorial,  in  this  jurisdiction, 
each  party  to  every  cause  in  the  superior  court 
has  had  the  privilege  of  being  heard  by  two 
counsel;  therefore  the  statute  means  that  each 
party  may  occupy  two  hours  in  argument, 
without  previous  request  to  the  court. 

Of  course,  the  sole  purpose  of  the  statute  is 
to  secure  the  more  speedy  despatch  of  judicial 
business.  Therefore  it  is  quite  immaterial 
whether  the  two  hours  shall  be  occupied  by  one 
counsel  or  by  two;  and  if  by  two,  whether  in 
equal  or  unequal  proportions.  The  practice 
has  generally  prevailed  on  the  part  of  counsel 
to  divide  the  time  into  unequal  portions,  by 
agreement  between  themselves,  and  such  divi- 
sion has  been  acquiesced  in  by  the  court  in  the 
absence  of  previous  formal  request  When, 
therefore,  in  the  case  at  bar,  the  senior  counsel, 
after  the  commencement  of  his  argument,  asked 
the  court  for  permission  to  occupy  the  fraction 
of  an  hour  not  used  by  his  associate,  be  was 
without  the  letter  of  the  statute,  but  he  was 
within  the  reason  and  spirit  of  it,  and  within 
the  interpretation  sometimes  put  upon  it  by 
trial  courts. 

It  is  best,  if  possible,  to  take  from  a  man 
every  reason  for  believing  that  he  has  been  de- 
prived of  any  right  in  making  his  defense 
against  a  criminal  charge,  especially  if  it  in- 
volved his  liberty  for  life. 

Thereto  error  in  the  ruling  of  tins  court,  and  a 
new  trial  u  granted. 

In  this  opinion  the  other  Judges  concurred. 


J5TNA  NATIONAL  BANK 
v. 

Nelson  HOLLISTER. 

1.  The  defendant  executed  to  the  plain* 
tiff  bank  a  bond  which  recited  that 
"whereas,  the  Connecticut  Valley  Rail- 
road Company  were  depositors  of  money 
in,  and  customers  and  dealers  with,  said 
iEtna  Bank,  and  have  and  are  expected 
to  make  their  checks  and  drafts  *  *  * 
upon  said  bank;"  and  agreeing,  "in 
consideration  of  the  premises  ana  such 
dealing,"  that  the  railroad  company 
would  pay  and  make  good  any  balance 
and  interest  due  or  to  become  due  at 
any  time,  and  that  in  default  thereof 
the  obligors  wonld  pay  the  same  and 
save  the  bank  harmless  from  "all 
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loss*  cost,  and  damage  by  reason  of 
any  snch  drafts*  or  overdraft  or 
drafts,  and  such  indebtedness*  without 
any  notice  of  any  kind, "  etc  Held,  that 
under  such  bona,  the  defendant  obligor 
was  liable  to  the  bank  for  an  indebt- 
edness of  the  railroad  company  to  the 
bank  on  account  of  accommodation 
notes*  made  by  a  third  party  for  the  use 
of  the  company  and  discounted  for  it 
by  the  bank,  under  such  circumstances 
that  the  money  received  thereon  was  a 
loan  by  the  bank  to  the  company,  and 
the  liability  of  the  company  therefor 
was  not  simply  that  of  an  inaorser. 
2.  Following  the  defendant  obligor's 
name  in  the  body  of  the  bond  were 
the  words*  "Treasurer  of  the  Con- 
necticut Valley  Railroad  Company," 
and,  on  the  theory  that  there  was  an 
ambiguity  on  the  face  of  the  instru- 
ment, extrinsic  evidence  was  resorted  to 
to  ascertain  whether  the  bond  was  the 
bond  of  the  defendant  or  of  the  rall- 
noad  company,  and  the  trial  court 
found  that  issue  in  favor  of  the  plain- 
tiff* and  the  defendant  did  not  ap- 
peal; while,  on  the  issue  as  to  whether 
the  bond  covered  the  plaintiff's  claim, 
the  trial  court  found  in  favor  of  the  de 
fendant,  and  the  plaintiff  appealed. 
On  the  appeal  the  defendant  claimed 
that  if  there  was  error  in  the  trial  court's 
holding  that  the  plaintiffs  claim  was 
not  covered  by  the  bond,  there  was  an- 
other error  in  holding  that  the  bond 
was  the  personal  obligation  of  the  de- 
fendant, and  that  the  meaning  of  the 
bond  is  of  no  consequence  if  the  real 
party  who  gave  it  is  not  brought  into 
court.  Held,  that  this  was  calling 
upon  the  appellate  court  to  reverse 
an  erroneous  judgment  not  appealed 
from,  in  order  to  save  an  erroneous 
judgment  appealed  from;  that  if  this 
can  ever  be  done,  the  error  ought  to  be 
manifest  as  matter  of  law,  and,  if  there 
entered  into  the  judgment  not  ap- 
pealed from  any  element  of  fact  upon 
which  it  may  have  been  based  (as  in  the 
present  case),  it  ought  not  to  be  and 
cannot  be  disturbed. 

(Hartford  Filed  July,  1887 J 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
in  favor  of  defendant  in  an  action  upon  as  in- 
demnity bond.  Reverted. 

The  facta  and  questions  presented  are  stated 
in  the  opinion. 

Metere.  H.  Willey  and  C.  J.  Cole,  for 
plaintiff,  appellant: 

The  court  will  take  judicial  notice  of  the 
general  practices  and  customs  of  banks  and 
banking. 

Merchants  Nat.  Bank  v.  HaU.  88  N.  Y.  888. 

"The  words  of  a  contract  of  guaranty  ought 
to  be  taken  as  strongly  against  the  guarantor 
as  the  sense  of  them  will  admit." 

Rapelye  v.  Bailey,  5  Conn.  148. 

It  is  claimed  by  the  defendant  that  the  bal- 
ance named  in  the  bond  is  lit  "  * 
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created  by  a  check  drawn  by  the  railroad  com- 
pany when  there  was  nothing  to  its  credit,  and 
paid  by  the  bank;  that  is  to  say,  that  the  bond 
only  covers  drafts  which  were,  at  the  time 
they  were  made,  technical  overdrafts.  But 
there  is  no  such  limitation  in  the  bond,  and 
none  can  be  implied. 

Budton  v.  Whiting,  17  Conn.  487,  490. 

Therefore  this  clause  of  the  bond  is  broad 
enough  to  cover  every  balance  growing  out  of 
the  banking  business. 

The  taking  aud  discounting  of  the  Arnold 
&  Clark  notes,  for  the  purpose  of  enabling  the 
railroad  company  to  pay  coupons,  did  not  dis- 
charge the  overdraft  of  $5,086.87  then  exist- 
ing^ 

Dougal  v.  Cowla,  5  Day,  511;  Davidson  v. 
Bridgeport,  8  Conn.  474;  Bill  v. Porter,  0  Conn. 
28;  FairehUd  v.  Holly,  10  Conn.  478;  Freeman 
v.  Benedict,  87  Conn.  559;  Merrill  v.  Kenyan, 
48 Conn.  820. 

The  notes  of  Arnold  &  Clark  were  accommo- 
dation notes.  The  railroad  company  was  the 
true  principal.  It  procured  them  to  be  dis- 
counted at  the  plaintiff  bank.  They  were 
payable  in  terms  at  the  plaintiff  bank.  Under 
such  circumstances  the  notes  were  drafts  upon 
the  bank. 

^Etna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46 
N.  Y.  82,  88;  Manderille  v.  Georgetown  Union 
Bank,  9  Cranch,  9  (18  U.  S.  bk.  3,  L.  ed.  689); 
Mueneh  v.  Valley  Bank,  11  Mo.  App.  144; 
Quincy  Union  Bank  v.  Tutt,  5  Mo.  App.  842; 
Some  Bank  v.  Newton,  8  111.  568;  Jourdame  v. 
Lefevre,  1  Esp.  66;  Egerton  v.  Fulton  Nat. 
Bank,  48  How.  Pr.  217;  Kymer  v.  Laurie,  L. 
J.  18  Q.  B.  218. 

Mr.  A.  P.  Hyde,  for  defendant,  appellee: 

Loomii,  delivered  the  opinion  of  the 
court: 

The  complaint  is  founded  upon  a  bond, 
dated  July  11,  1870,  given  by  the  defendant 
to  indemnify  the  plaintiff  bank  against  loss  by 
reason  of  its  dealings  with  the  Connecticut 
Valley  Bailroad  Company. 

The  bond  and  condition  was  as  follows: 

Know  all  men  by  these  presents  that  we, 
James  C.  Walkley,  of  Hartford  in  the  State  of 
Connecticut,  and  Nelson  Hoi  lister,  of  said 
Hartford,  Treasurer  of  the  Connecticut  Valley 
Railroad  Company,  are  holden  and  firmly 
bound  jointly  and  severally  unto  the  JStna 
National  Bank  of  Hartford  in  the  penal  sum 
of  $40,000  to  be  paid  to  them  or  their  certain 
attorney,  successors,  or  assigns.  To  the  which 
payment  well  and  truly  to  be  made  and  done, 
the  said  obligors  do  jointly  and  severally  bind 
themselves,  their  heirs,  executors,  and  admin- 
istrators, and  each  and  every  of  them,  for  and 
in  the  whole,  firmly,  by  these  presents. 

Signed  with  our  hands,  and  sealed  with 
our  seals,  at  Hartford,  this  11th  day  of  July, 
A.  i>.  1870. 

The  condition  of  this  obligation  is  such 
that,  whereas  the  Connecticut  Valley  Railroad 
Company  are  depositors  of  money  in,  and  cus- 
tomers and  dealers  with,  said  yEtna  Bank,  and 
have  and  are  expected  to  make  their  checks 
and  drafts,  by  their  treasurer  or  otherwise, 
upon  said  bank,  and  their  account  has  been 
and  is  expected  to  and  may  be,  at  some  time 
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or  times; or  from  time  to  time,  overdrawn,  and 
said  railroad  company  has  and  may  hereafter 
become  and  be  indebted  to  said  bank  by  rea- 
son of  the  payment  by  said  bank  by  such 
drafts  or  overdrafts;  ana  whereas  the  obligors 
herein  have  heretofore  agreed,  and  do  hereby 
undertake  and  agree  to  and  with  said  bank, 
and  in  consideration  of  the  premises  and  such 
dealing,  that  said  railroad  company  shall  and 
will,  upon  demand,  pay  and  make  good  any 
balance  and  interest  which  has  or  shall  at  any 
dme,  or  from  time  to  time  become  and  be  due 
from  them  to  said  bank,— and  in  default  there- 
of that  they,  the  said  obligore,  will,  upon  de- 
mand, pay  and  satisfy  the  same,  and  indemnify 
and  save  said  bank  harmless  from  and  against 
all  loss,  cost,  and  damage  by  reason  of  any 
such  drafts,  or  overdraft  or  drafts,  and  such 
indebtedness,  without  any  notice  of  any  kind 
of  such  overdraft  or  drafts  or  indebtedness  be- 
ing required  or  previously  given  to  said  obli- 
gors by  said  bank,  or  suit  instituted  against 
said  railroad  company;  it  being  understood 
and  agreed  that  the  aforesaid  undertaking  and 
agreement  on  the  part  of  said  obligors  stall  be 
a  continuing  guaranty  to  said  bank  until  the 
same  is  withdrawn  or  recalled  by  a  written 
notice  to  said  bank,  and  that  no  notice  of  any 
kind  need  be  given  or  stilt  brought  for  the 
purpose  of  fixing  the  liability  of  said  obligors 
or  any  of  the  parties  to  said  bank. 

"Now,  if  said  obligors  shall  and  do  well 
and  truly  abide  by  and  perform  their  Baid 
agreement,  promise,  and  undertaking,  and  on 
demand  pay  and  satisfy  any  and  all  such  bal- 
ance or  balances  and  Indebtedness,  ami  in- 
demnify and  save  said  bank  harmless  from 
and  against  all  loss,  cost,  and  damages  by  rea- 
son of  any  such  draft,  drafts,  overdrafts,  and 
indebtedness  of  said  railroad  company  to  said 
bank,  then  the  above  and  foregoing  obligation 
shall  be  void,  otherwise  in  full  force  and  virtue. 

Barnes  C.  Walkley.  [v.  b.] 

The  finding  would  seem  to  establish  the  fact 
that  at  the  commencement  of  this  suit  the 
Connecticut  Valley  Railroad  Company  owed 
the  plaintiff  bank  $9,792.87.  being  the  amount 
originally  credited  to  the  rallroaifcompany  on 
account  of  the  accommodation  noted  of  Arnold 
&  Clark,  which  were  discounted  by  the 
bank  for  the  benefit  of  the  railroad  company, 
and  renewed  from  time  to  time,  but  never 
paid. 

The  question  for  review  iB  whether  the  obli- 
gation of  Hollister  is  broad  enough  in  its 
terms  and  meaning  to  embrace  such  an  indebt- 
edness. The  defendant  claims  that  lib  lia- 
bility is  restricted  to  such  drafts  as  were,  at  the 
time  when  they  were  presented,  technical  over- 
drafts. While  the  argument  for  such  a  con- 
struction as  given  by  the  learned  counsel  had 
much  plausibility,  yet  we  think  a  broader 
meaning  may  be  fairly  given  to  the  language 
employed. 

The  first  recital  in  the  condition  of  the  bond 
mentions  the  fact  that  "  the  Connecticut  Val- 
ley Railroad  Company  are  depositors  of  money 
in  and  customers  and  dealers  with  the  said 
./Etna  Bank,  and  have  and  are  expected  to 
make  their  checks  and  drafts  and  overdrafts 
upon  said  bank  "  from  time  to  time. 
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Then  follows  the  agreement  of  the  obligors 
"in  consideration  of  the  premises  and  such 
dealing,"  first,  that  the  railroad  company 
would  "on  demand  pay  and  make  good  any 
balance  and  interest  due  or  to  become  due  at 
any  time "  (obviously  by  reason  of  such  deal- 
ing), "and,  in  default,  that  the  bondsmen  will, 
upon  demand,  pay  and  satisfy  the  same  and 
indemnify  and  save  harmless  said  bank  from 
and  against  all  loss,  cost,  and  damage  by  reason 
of  any  such  drafts,  or  overdraft  or  drafts,  and 
such  indebtedness,  without  any  notice  of  any 
kind,"  etc. 

Had  it  not  been  the  intention  to  extend  the 
scope  of  the  bond  beyond  what  at  the  time 
would  be  technical  overdraft, the  general  words 
"and  such  indebtedness  "  would  not  have  been 
added. 

Had  the  parties  contemplated  a  single  trans- 
action,'the  strict  construction  claimed  might 
apply,  but  they  evidently  had  in  view  a  long 
course  of  dealing,  and  the  ordinary  and  regu- 
lar mode  of  business  between  a  bank  and  its 
large  and  regular  custom.  It  must  have  been 
contemplated  that  the  railroad  company  would 
deposit,  not  only  money,  but  mercantile  paper 
of  all  kinds,  and  obtain  credit  therefor  before 
it  could  be  known  whether  the  amount  repre- 
sented by  the  paper  would  ever  be  paid  to  the 
bank. 

In  expressly  providing  in  the  bond  "that 
no  notice  of  any  kind  need  be  given  or  suit 
brought  for  the  purpose  of  fixing  the  liability 
of  the  said  obligor,  or  of  any  of  the  parties  to 
said  bank,"  the  parties  must  have  referred  to 
commercial  paper  which  the  bank  might  hold, 
against  which  checks  might  be  drawn,  and  in 
relation  to  which  notice  or  a  previous  suit 
might  be  a  prerequisite  to  a  recovery,  unless 
dispensed  with. 

We  cannot  doubt  that  the  parties  contem- 
plated that  some  of  the  credits  to  be  given  to  the 
railroad  company  by  the  bank  for  commercial 
paper  might  have  to  be  charged  back  for  non- 
payment, and  that  drafts  paid  out  of  such  cred- 
its might  afterwards  become  overdrafts  with- 
in the  meaning  of  the  bond. 

In  such  case  the  customer  must  be  presumed 
to  understand  that  credit  is  given  him  in  ad- 
vance upon  the  implied  condition  that  the 
paper  discounted  will  be  paid  and  that  in  case 
of  nonpayment  it  may  be  charged  back. 

Suppose  a  sight  draft  drawn  by  the  railroad 
company  on  a  third  party,  payable  to  the  order 
of  the  bank  and  credited  to  the  railroad  company 
in  advance  of  acceptance,  and  checked  out  by 
the  latter.  If,  subsequently,  the  draft  should  be 
dishonored,  would  it  be  any  more  lust  or  rea- 
sonable to  hold  the  bank  to  the  original  entries 
because  it  gave  a  fictitious  credit,  than  it  would 
if  the  deposit  had  been  worthless  bank  bills 
and  the  credit  had  been  given  upon  the  sup- 
position that  the  bills  were  good?  If,  then, 
we  concede  that  by  the  terms  of  the  bond  the 
parties  contemplated  that  the  funds  credited 
should  all  be  appropriated  and  drawn  out  by 
means  of  the  checks  or  drafts  of  the  railroad  com- 

Sany,  and  that  the  defendants'  liability  should 
epend  on  there  being  an  actual  overdraft,  we 
still  insist  that  the  question  must  be  deter- 
mined, not  by  the  state  of  accounts  at  the  time 
the  check  may  have  been  presented  and  paid, 
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but  (by  the  true  balance)  upon  a  final  reviita 
of  the  accounts,  after  eliminating  all  fictitious 
credits. 

But  we  are  here  confronted  with  an  objec- 
tion which,  if  sound,  will  prevent  the  appli- 
cation of  the  above  principle  to  the  caw  at 
bar. 

It  is  claimed  there  was  no  liability  at  all  00 
the  part  of  the  railroad  company  respecting 
these  notes  of  Arnold  &  Clark,  except  as  in- 
dorsers,  which  was  a  contingent  and  not  an 
absolute  liability. 

But  it  is  found  that  these  notes  were  merely 
accommodation  notes  obtained  of  the  makers 
upon  a  special  guaranty  that  they  should  not 
be  required  to  pay  them,  and  the  money  on 
them  was  asked  for  in  order  to  meet  a  pressing 
obligation  of  the  railroad  company,  viz.,  to  par 
the  coupons  of  their  first-mortgage  bonds  and  to 
save  the  credit  of  the  company.  The  transac- 
tion could  not  be  regarded  merely  as  a  sale  of 
the  notes  of  Arnold  &  Clark  to  the  bank,  bat 
it  was  to  all  intents  and  purposes,  a  loan  of  mon- 
ey by  the  bank  to  the  railroad  company. 
Banki  Appeal  (Conn.),  8  New  Eng.  Rep.  841. 

But  it  is  said  that.evenif  the  debt  in  question 
was  covered  by  the  bond,  the  plaintiff  bank  by 
its  conduct  has  released  the  defendant  from 
liability. 

There  is  no  doubt  about  the  general  doc- 
trine invoked  by  the  defendant,  that  diligence 
and  the  utmost  good  faith  are  required  to  be 
observed  by  a  party  claiming  against  a  surety, 
unless  it  is  otherwise  provided. 

But  In  this  case  the  court  has  in  terms  nega- 
tived the  charge  of  laches  in  failing  to  collect 
the  notes  unless  it  can  be  inferred  from  other 
facts  found;  and  it  cannot  be  so  inferred,  be- 
cause the  bond  itself  in  express  terms  dispen- 
ses with  all  the  ordinary  prerequisites  of  dili- 
gence, notice,  demand,  or  previous  suit  which 
might  otherwise  be  necessary  in  order  to  (ob- 
ject the  surety,  and  the  guaranty  was  made  a 
continuing  one  until  withdrawn  or  recalled  by 
a  written  notice  to  the  bank.  There  is  no  pre-  1 
tense  there  was  ever  any  such  withdrawal  or  do 
tice,  nor  did  the  defendants  ever  make  any  sng- 
gestion,  requestor  inquiry,  concerning  the  mat- 
ter, so  far  as  the  plaintiff  is  concerned. 

The  conduct  of  the  plaintiff  bank,  in  paying, 
on  the  28d  of  November,  1876,  to  the  nodnr 
of  the  insolvent  railroad  company  the  trifling 
balance  then  appearing  to  the  credit  of  the 
company;  the  taking  of  a  small  real-estate  se- 
curity from  Arnold  on  the  19th  day  of  March, 
1877,  when  at  the  same  time  he  had  three  or 
four  thousand  dollars  worth  of  other  real  es- 
tate; the  fruitless  suit  against  Clark  brought 
in  May,  1877,  and  an  unsuccessful  suit  again* 
the  Charter  Oak  Life  Insurance  Company  in  Oc- 
tober,1879;thetakingof  small  sums  from  Walk- 
ley,  from  time  to  time,  and  applying  them  ca 
the  notes,  and  the  delay  in  finally  reviling  the 
account  against  the  railroad  company  owl 
April,  1888,  and  then  for  the  first  time  notify- 
ing the  defendant,  Hollister,  of  the  purpose  10 
hold  him  liable  on  the  bond,  are  not  easily  to  be 
explained,  as  no  reasons  are  suggested  agff 
the  record.  These  things  would  seem  to  ma> 
cate  great  reluctance  to  proceed  against  jhe 
defendant,  and  might  naturally  be  naff** 
to  indicate  a  possible  want  of  coninw» 
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in  the  claim  against  him.  Nevertheless,  in 
view  of  the  strong  provisions  of  the  bond,  we 
do  not  think  the  above  facts  constitute  a  legal 
defense.  It  does  not  appear  that  the  defend- 
ant was  misled  to  his  prejudice  by  anything 
done  or  omitted  on  the  part  of  the  plaintiff, 
and  the  necessary  elements  of  an  estoppel 
against  the  maintenance  of  the  suit  are  want- 
ing. 

But  it  is  further  claimed  that  if  there  was 
error  in  holding  that  the  claim  of  the  plaintiff 
was  not  covered  by  the  provisions  of  the  bond, 
there  was  another  error  in  holding  that  the 
bond  was  the  personal  obligation  of  the  de- 
fendant instead  of  the  bond  of  the  railroad  com- 
pany, and  that  the  meaning  of  the  bond  is  of  no 
consequence  if  the  real  party  who  gave  it  is  not 
brought  into  court.  But  the  decision  upon 
the  construction  of  the  bond  was  against  the 
plaintiff,  who  appealed  to  this  court;  while 
upon  the  question  who  gave  the  bond,  the 
judgment  was  wholly  against  the  defendant, 
who  did  not  appeal.  So  that  we  are  called 
upon  to  reverse  an  erroneous  judgment  not  ap- 
pealed from,  that  we  may  thereby  save  an  er- 
roneous judgment  that  was  appealed  from. 

It  is  quite  unusual  to  apply  the  principle 
under  such  circumstances.  Still  we  do  not 
mean  to  say  that  it  cannot  be  done.  But  the 
error  ought  to  be  manifest  as  matter  of  law, 
and  if  there  entered  into  the  judgment  any 
element  of  fact  upon  which  it  may  have  been 
based,  it  ought  not  to  be  and  cannot  be  dis- 
turbed. In  this  case  the  parties  in  effect  con- 
ceded that,  upon  the  question  whether  the  bond 
in  suit  was  the  bond  of  Hoi  lister  or  that  of 
the  railroad  company,  there  was  an  ambiguity 
on  the  face  of  the  instrument  sufficient  to 
justify  a  resort  to  extrinsic  evidence;  and  the 
court  heard  the  parties  in  regard  to  it,  without 
the  suggestion  of  any  objection  on  the  part  of 
the  defendant.  Indeed,  the  second  defense 
distinctly  raised  such  an  issue  of  fact,  and 
presumably  the  defendant  assumed  the  burden 
of  proof  on  that  issue. 

The  court  distinctly  found  that  issue  for  the 
plaintiff,  and  found  certain  special  facts  appli- 
cable. Among  them  were  these:  "The  drafts- 
man of  the  bond  added  the  words  "Treasurer 
of  the  Connecticut  Valley  Railroad  Company," 
to  the  name  and  residence  of  the  defendant  in 
the  bond,  as  descriptive,  merely,  of  the  person 
who  was  to  sign  it. 

There  was  no  evidence  that  the  defendant 
had  any  power,  by  his  signature  as  treasurer, 
or  otherwise,  to  bind  the  company  by  an  in- 
strument of  this  description,  and  I  find  that 
he  had  no  such  power. 

This  we  must  regard  as  conclusive.  The 
defendant  however,  even  here,  in  effect,  asks 
us  to  reverse  another  ruling,  without  bringing 
the  question  up  by  appeal.  He  says  tbe  judg- 
ment was  a  nullity  because,  on  its  face,  it 
shows  there  was  no  evidence  at  all  to  base  it 
upon.  The  finding  is,  there  was  no  evidence 
that  the  defendant  had  any  power  to  bind  the 
company,  and  then  the  court  adds:  "I  find 
that  he  had  no  such  power."  The  two  things 
are  not  necessarily  inconsistent,  but  may  well 
stand  together,  for  there  might  have  been  no 
evidence  to  show  affirmatively  such  power, 
while,  on  the  other  hand,  there  might  have 
been  much  evidence  to  negative  its  existence. 

CONN. 
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T7iere  was  error  in  the  judgment  complained 
of,  and  it  i$  reverted. 
In  this  opinion  the  other  Judges  concurred. 


Harm  anus  M.  WELCH,  Treasurer  of  New 
Haven  County, 
v. 

Arthur  McKANE  el  al. 

1.  Section  5  of  4 1  An  Act  to  Regulate  and  Re- 
strain the  Sale  of  Spirituous  Liquors," 
approved  May  9,  1888,  provides  that 
"whenever  a  person  so  licensed  shall  be 
convicted  of  a  violation  of  any  of  the 
provisions  of  part  6  of  this  Act,  and  no 
appeal  is  pending,  said  bond  shall  there- 
upon become  forfeited,  and  the  trea- 
surer of  said  county  shall,  in  his  own 
name,  institute  a  suit  upon  said  bond 
for  the  benefit  of  said  county;  and  upon 
due  proof  of  said  conviction  the  court 
before  which  said  suit  is  brought  shall 
render  judgment  in  favor  of  said  trea- 
surer for  the  entire  amount  of  said  bond, 
with  costs."  Under  this  statute  it  is 
clear  that  the  conviction  of  the  principal 
constitutes  a  breach  of  the  bond. 

2.  The  statute  does  not  in  any  way  violate 
the  constitutional  guaranty  of  due 
process  of  law. 

8.  The  parties  entered  into  a  contract  ob- 
ligation, in  view  of  the  provisions  of  the 
statute  by  which  both  principal  and 
surety  in  the  bond  are  made  liable 
upon  the  conviction  of  the  principal, 
provided  there  is  no  appeal. 

(New  Haven — Decided  February  4, 1867.) 

ACTION  on  bond  given  to  the  treasurer  of 
New  Haven  County  by  defendants,  Mc- 
Eane  as  principal,  and  Tynan  as  surety,  upon 
license  to  principal  to  sell  intoxicating  liquors, 
for  the  due  observance  by  him  of  the  require- 
ments of  the  statute  with  regard  to  the  sale  of 
liquors  by  licensed  persons;  brought  in  the 
District  Court  of  Waterbury.  Appeal  to  the 
Superior  Court  by  the  defendants  from  a  judg- 
ment of  the  District  Court  for  the  plaintiff  up- 
on a  demurrer  to  the  complaint.  By  that  court 
reserved  for  advice.  Judgment  affirmed. 
The  case  appears  in  the  opinion. 
Messrs.  J.  O'Neill  and  T.  Donohue,  for 
appellants: 

The  Act  of  1888  provides  that  where  a  per- 
son licensed  to  sell  liquor  has  been  convicted  of 
a  violation  of  the  statute  regulating  sucb  sale, 
his  bond  shall  be  forfeited;  and  that  in  a  suit 
on  the  bond,  "upon  due  proof  of  such  convic- 
tion,the  court  shall  render  judgment  for  the  en- 
tire amount  of  said  bond,  with  costs."  The  de- 
fendant McEane  was  so  convicted,  and  the 
plaintiff  relies  wholly  upon  proof  of  that  con- 
viction for  his  right  of  recovery  on  the  bond. 
That  cannot  be  conclusive  evidence  against  de- 
fendant Tynan,— especially  as  he  is  a  surety, 
favored  in  tbe  law. 

The  Legislature  cannot  restrain  a  party  from 
setting  up  a  good  defense  to  an  action  against 
him. 

Cooley,  Const.  Lim.  870. 
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The  Constitution  provides  that  "the  right  of 
trial  by  jury  shall  remain  inviolate;"  and  that 
"no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 

The  province  of  the  court  is  usurped  by  this 
statute,  which  provides  what  shall  be  proof  of 
a  conviction. 

Wynehamer  v.  People,  18  N.  Y.  444;  People 
v.  Lyon,  27  Hun,  180. 

The  defendant  Tynan  can  prove  that  Mc- 
Kane  did  not  keep  open  on  Sunday;  but  this 
statute  silences  the  effect  of  his  evidence. 

Legislation  may  make  certain  facts  prima 
facie  evidence  of  another  fact  (Hand  v.  Ballou, 
12  N.  Y.  548;  Howard  v.  Moot,  64  N.  Y.  262; 
Commonwealth  v.  William*,  6  Gray,  1);  but  the 
courts  hold  that  this  prima  facie  case  may  be 
repelled  by  the  circumstances,  or  by  other 
proofs  (Commonwealth  v.  Wallace,  7  Gray,  222; 
Commonwealth  v.  Bowe,  14  Mass.  47). 

The  Legislature  may  prescribe  rules  for  the 
admission  of  evidence,  but  cannot  compel  the 
trial  court  to  hold  it  conclusive  without  regard 
to  that  court's  conviction  or  judgment. 

We  have  no  quarrel  with  the  rule  that 
judgments  bind  parties  and  privies.  In  the 
criminal  case  the  state  and  McEane  were  the 
parties.  Tynan,  the  other  defendant  here,  was 
not  a  party  to  that  complaint.  He  was  not  a 
privy.  He  did  not  promise  in  the  bond  that  he 
would  be  bound  by  any  judgment  which  might 
be  rendered  against  McEane  for  keeping  open 
on  Sunday;  nor  did  he  promise  that  he  would 
pay  this  bond  of  $800  in  case  McEane  should 
be  convicted ;  nor  did  he  agree  that  in  case  Mc- 
Eane should  be  convicted,  the  judgment  of 
conviction  should  be  conclusive  against  him 
in  an  action  on  the  bond.  Tynan  must  be  al- 
lowed to  show:  (1)  that  he  did  not  sign  the 
bond ;  (2)  that  no  license  was  issued  to  McEane; 
(8)  that  McEane  did  not  keep  open  on  Sunday. 

This  statute  cannot  be  said  to  be  a  police 
regulation.  The  Legislature  may  absolutely 
prohibit  the  sale  of  intoxicating  liquor,  and  may 
confiscate  the  same,  for  this  is  a  police  regula- 
tion; but  it  may  not  absolutely  prohibit  the 
sale  of  butter,  for  this  is  not  a  police  regulation. 

People  v.  Marx,  90  N.  Y.  877. 

Mettrt.  G.  E.  Terry  and  C.  A.  Colley, 
for  appellee: 

"If  parties  should  enter  into  a  contract  in 
view  of  a  statute  then  existing,  its  provisions 
might  properly  be  regarded  as  assented  to  and 
incorporated  in  the  contract,  and  therefore 
binding  upon  them. 

Cooley,  Const.  Lim.  446. 

The  condition  of  the  bond  is  that  McEane 
"shall  comply  with  all  the  provisions  of  part 
6  of  the  Act,"  and  the  question  of  noncompli- 
ance has  been  heard  by  a  court  of  competent 
jurisdiction,  and  a  jury  has  found,  by  a  verdict 
of  guilty,  that  he  has  not  complied  with  the 
Act;  ana  the  Legislature  has  simply  enacted 
that  that  question  shall  not  again  be  litigated 
in  this  action,  but  that  the  former  judgment 
upon  it  shall  be  conclusive.  The  principles 
laid  down  in  the  case  of  Leviek  v.  Norton,  51 
Conn.  461,  apply  to  and  decide  this  case. 

This  court  has  held  that  it  is  within  the 
power  of  the  Legislature  to  prescribe  what 
shall  be  considered  presumptive  evidence  in 
the  trial  of  any  cause. 

State  v.  Cunningham,  25  Conn.  208. 
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In  Commonwealth  v.  Burnt,  9  Gray,  182,  the 
court  held  that  the  provision  of  the  statute 
that  "three  several  sales  of  intoxicating  liquors 
should  be  sufficient:  evidence  of  a  violation  of 
the  law  against  common  sellers"  was  constitu- 
tional. The  Legislature  had  full  power  to  en- 
act the  provision  of  the  statute  under  consid- 
eration. 

Loomia,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  recover  for  the 
breach  of  a  bond  given  to  the  county  treasurer 
by  the  defendants,  McEane  as  principal  and 
Tynan  as  surety,  to  secure  on  the  part  of 
McEane,  a  liquor  licensee,  the  performance  of 
the  requirements  of  the  statute  regulating  the 
sale  of  intoxicating  liquors  by  licensed  persona 

The  complaint  alleges  the  application  of 
McEane  for  a  license,  the  tender  of  the  bond 
in  suit  duly  executed  by  the  defendants,  the 
granting  of  the  license  to  sell  spirituous  and 
intoxicating  liquors  at  a  place  specified;  and 
that  afterwards,  at  a  criminal  term  of  the  su- 
perior court,  held  at  Waterbury  on  the  last 
Tuesday  of  September,  1884,  the  defendant 
McEane  was  duly  prosecuted  for,  and  con- 
victed of,  keeping  open  his  saloon  in  violation 
of  one  of  the  provisions  of  part  6  of  the 
Act  relating  to  the  sale  of  spirituous  and  intox- 
icating liquors,  making,  by  reference,  a  copy 
of  the  conviction  and  proceedings  therein  a 
part  of  the  complaint 

To  this  complaint  the  defendants  demurred, 
upon  the  grounds  that  the  conviction  of 
McEane  in  the  criminal  suit  was  not  conclu- 
sive, and  that  the  facts  stated  would  not  enti- 
tle plaintiff  to  recover. 

The  Waterbury  District  Court,  where  this 
suit  was  first  brought,  held  the  complaint  suf- 
ficient, and  rendered  judgment  for  the  amount 
of  the  bond.  The  defendants  appealed  to  the 
superior  court,  upon  the  ground  that  there 
was  error  in  holding  the  judgment  of  the 
criminal  court  conclusive,  and  in  deciding 
that  the  Legislature  had  power  to  determine 
the  weight  of  evidence  in  a  judicial  proceed- 
ing. The  superior  court  reserved  the  quefr 
tions  for  this  court. 

The  right  to  recover  upon  the  bond  in  suit  is 
predicated  upon  "An  Act  to  Regulate  and  Re- 
strain the  Sale  of  Spirituous  Liquors,"  ap- 
proved May  9. 1888,  §  5  of  which  provides 
that  "whenever  a  person  so  licensed  shall  be 
convicted  of  a  violation  of  any  of  the  provi- 
sions of  part  6  of  this  Act,  and  no  appeal  is 
pending,  said  bond  shall  thereupon  become 
forfeited,  and  the  treasurer  of  said  count/ 
shall,  in  his  own  name,  Institute  a  suit  upon 
said  bond  for  the  benefit  of  said  county;  and. 
upon  due  proof  of  said  conviction,  the  court 
before  which  said  suit  is  brought  shall  render 
judgment  in  favor  of  said  treasurer  for  the  en- 
tire amount  of  said  bond,  with  costs." 

Under  this  statute  it  is  clear  that  the  convfc 
tion  of  the  principal  constitutes  a  breach  of  the 
bond.  The  undertaking  of  the  surety  is  that 
his  principal  shall  not  be  guilty  of  violating 
the  statute.  And  it  would  seem  more  Just  and 
reasonable,  even  toward  the  surety,  that  the 
guilt  of  the  principal  would  be  established  b  a 
criminal  prosecution,  where  he  would  haw 
the  benefit  of  a  reasonable  doubt  and  other  ad- 
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vantages  that  would  be  denied  him  in  a  mere 
civil  proceeding.  The  Question  as  to  the 
guilt  of  the  principal  might  be  decided  differ- 
ently in  the  two  proceedings,  occasioning 
great  complexity  and  difficulty  in  administer- 
ing the  law. 

But  we  concede  that  this  reasoning,  founded 
upon  inconvenience,  does  not  meet  the  objec- 
tion that  the  statute,  in  making  conviction  in 
the  criminal  proceeding  conclusive  as  to  the 
"breach  of  the  bond,  transcends  the  limits  of 
valid  legislation.  Does  the  statute,  then,  in  any 
way  violate  the  constitutional  guaranty  of  due 
process  of  law,  which  requires  not  only  that 
a  party  shall  be  properly  brought  into  court, 
but  that  he  shall  have  the  opportunity,  when  In 
court,  to  establish  any  fact  which,  according  to 
the  usages  of  the  common  law  or  the  provi- 
sions of  the  Constitution,  would  be  a  protection 
to  him  or  his  property? 

We  are  prepared  to  answer  the  question  in 
the  negative,  for  the  reason  that  this  is  a  case 
where  the  parties  entered  into  a  contract  obli- 
gation in  view  of  the  provisions  of  the  statute 
as  to  what  should  constitute  a  breach  of  the 
bond  and  give  the  right  to  sue  upon  it.  In 
this  way  the  provisions  of  the  statute  became 
part  of  the  contract,  so  that  both  principal  and 
surety  in  the  bond  are  made  liable  upon  the 
conviction  of  the  principal,  provided  there  is 
no  appeal. 

In  confirmation  of  this  position  we  cite  the 
following  authorities,  where  tbe  same  princi- 
ple was  applied  to  cases  arising  under  statutes 
providing  for  the  taking  of  certain  bonds  or 
security,  and  which  authorize  judgment  to  be 
Tendered  against  both  principal  and  surety 
upon  mere  motion,  without  notice  or  process: 
Lewi*  v.  Garrett's  Admr.  6  Miss.  484;  Chap- 
pee  v.  Thomtu.  5  Mich.  68;  OUdersUeve  v. 
People,  10  Barb.  85;  Philadelphia  v.  Common- 
wealth, 52  Pa  451;  WhiUhurst  v.  Coleen,  58  111. 
247;  Pratt  v.  Donovan,  10  Wis.  878. 

We  think  also  the  principles  laid  down  by 
this  court  in  Levick  v.  Norton,  51  Conn.  461, 
may  apply.  In  Quintard  v.  Knoedler,  58  Conn. 
485, 1  New  Eng.  Rep.  464,  it  was  held  that  a  ver- 
dict which  fixed  the  liability  of  the  principal 
■{there  having  been  no  appeal)  was  a  breach  of 
the  bond.  The  counsel  for  the  accused  claimed 
that  the  verdict  must  be  followed  by  a  sen- 
tence or  judgment,  but  did  not  suggest  a 
doubt  that  the  latter  would  establish  conclu- 
sively a  breach  of  the  bond.  In  the  case  at 
bar,  final  judgment  was  rendered  and  was  sat 
isfied  on  the  part  of  the  accused,  so  that  there 
could  have  been  no  appeal. 

One  part  of  the  argument  in  behalf  of  the 
surety,  Tynan,  seems  to  assume  that  he  was 
denied  the  right  to  contest  the  execution  and 
delivery  of  the  bond  and  the  granting  of  the 
license,  but  the  special  demurrer  did  not  raise 
these  questions;  but  these  facts  were  admitted, 
as  they  were  alleged  in  the  complaint  and  not 
demurred  to.  The  defendants  could,  of  course, 
contest  these  facts,  and  also  the  fact  that  the 

Erincipal  had  been  convicted,  but,  as  to  the 
itter  /act,  it  must  be  determined  by  the 
record. 

The  Superior  Court  it  advised  that  there  woe 
no  error  in  (he  judgment  of  the  District  Court. 
In  this  opinion  the  other  Judges  concurred. 

CONN. 


APPEAL  OP  Matsey  B.  DICKERSON, 
et  al.  from  Probate. 

1.  A  motion  to  the  probate  court  for  an 
appeal  from  an  order  of  distribution 
under  a  will  complies  with  the  re- 
quirement of  the  statute,  that  appel- 
lants must  appear  to  have  suffered 
pecuniary  injury,  where  it  is  shown  in 
the  motion  that  two  of  the  appellants 
are  heirs  at  law  of  the  testatrix,  and 
legatees  under  her  will,  and  that  an- 
other is  assignee  of  an  heir  at  law, 
and  they  all  aver  that  they  are  ag- 
grieved by  the  order  of  the  probate 
court,  which  sets  to  appellee  all  the  real 
estate  owned  by  the  testatrix  in  a  par- 
ticular locality  at  the  time  of  her  death. 

2.  Since  to  the  statute  which  provided 
that  "any  person  having  power  to 
dispose  of  real  estate  by  will  or  testa- 
ment maj,  by  such  will  or  testament, 
devise  such  real  estate  not  owned  by 
him  at  the  time  of  making  the  same,  but 
acquired  afterwards,  was  a  dded 
the  provision  that  "every  devise  pur- 

Sirting  to  be  a  devise  of  all  the  real  es- 
te  of  the  testator  shall  be  construed 
to  convey  all  the  real  estate  belong- 
ing to  him  at  his  decease,  unless  it  shall 
clearly  appear  by  the  will  that  he  in- 
tended otherwise,"  it  is  immaterial 
when  the  testator  in  fact  wrote  that 
he  bequeathed  all  his  real  property, 
for  the  statute  declares  the  date  to  re- 
late to  the  time  of  his  death,  and  all 
contemplation,  and  possibility  even,  of 
after-acquired  property  are  barred  out; 
unless,  when  making  the  will  the  tes- 
tator has  therein  clearly  manifested 
his  intention  that  it  shall  speak  of  the 
day  of  its  execution.  Without  such  in- 
tention appearing,  all  after-acquired 
real  estate  will  pass  under  the  devise. 
8.  Where  a  will  made  in  1856,  the  testa- 
trix dying  in  1885,  contains  a  devise  of 
all  real  estate  within  specified  geo- 
graphical territory  to  one,  of  all  else 
in  the  world  to  others,— the  bequests 
exhaust  all  possibilities  of  ownership, 
and  the  will  speaks  for}  the  testatrix  as 
of  the  moment  of  her  death;  and  the 
statute  causes  her  to  republish  it  on  the 
last-named  day.  and  the  bequests  in- 
clude all  the  real  estate  owned  oy  her  at 
the  time  of  her  death. 

(Fairfield  Filed  July,  1887.) 

APPEAL  to  the  Superior  Court  of  Fairfield 
County  from  so  much  of  an  order  of  the 
Probate  Court  as  distributed  to  Gershom  B. 
Bradley  all  the  real  estate  of  testatrix  Sarah 
Williams.  The  Superior  Court  reversed  the 
portion  of  said  order  appealed  from,  and  there- 
upon said  Bradley  appealed  to  this  court. 
Decision  of  Superior  Court  reversed. 

The  facts  and  questions  presented  are  stated 
in  the  opinion. 

Messrs.  Levi  Warner  and  Goodwin 
Stoddard,  for  Gershom  B.  Bradley: 
This  appeal  should  have  been  dismissed  on 
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motion.  There  is  nothing  in  the  records  of  the 
probate  court,  or  in  the  appeal  to  the  superior 
court,  showing  that  the  appellants,  or  either  of 
them,  had  any  pecuniary  interest  in  the  mat- 
ter of  the  appeal. 

Swan  v.  Wheeler,  4  Day,  187;  Saunders  v. 
Denison,  20  Conn.  521 ;  Deming's  App.  84  Conn. 
201;  Norton's  App.  46  Conn.  527. 

The  real  estate  in  Westport  purchased  by  the 
testatrix  after  the  execution  of  her  will  is  not 
intestate  estate. 

Stat.  Comp.  1875,  p.  868. 

The  first  change  in  the  law  of  this  State  in 
relation  to  the  effect  of  a  will  upon  real  estate 
acquired  after  the  will  was  made,  was  by  a 
statute  passed  in  1881,  which  was  as  follows: 
"Any  person  having  power  to  dispose  of  real 
estate  by  will  or  testament  may,  by  such  will 
or  testament,  devise  such  real  estate  not  owned 
by  him  at  the  time  of  making  the  same,  but  ac- 
quired afterwards." 

This  Act  gave  the  power  of  devising  such 
estate,  leaving  the  question  whether  in  fact  de- 
vised one  of  construction. 

In  1848,  as  appears  from  the  Compilation  of 
1849,  p.  846,  there  was  added  this  provision: 
"And  every  devise,  purporting  to  be  a  devise 
of  all  the  real  estate  of  the  testator,  shall  be 
construed  to  convey  all  the  real  estate  belong- 
ing to  him  at  his  decease,  unless  it  shall  clearly 
appear  by  the  will  that  he  intended  otherwise. 

The  Act  of  1848  gave  a  rule  of  construction. 
The  claim  that  the  statute  does  not  apply  to 
this  will,  because  there  is  in  this  will  no  one 
devise  purporting  to  convey  all  the  real  estate, 
cannot  be  sustained. 

The  word  "devise,"  as  used  in  the  statute, 
means  "will." 

Bouv.  L.  Diet.  Devise;  Hill.  Exrs.  &  Surr.  p. 
56;  6  Greenl.  Real  Prop.  p.  8;  1  Swift,  Dig.  p. 
184;  Swinton  v.  Bailey,  88  Eng.  R.  79. 

By  this  statute  the  Legislature  has  said :  "If 
a  man  by  his  will  devises  all  his  real  estate,  all 
the  real  estate  owned  by  him  at  his  decease 
shall  pass  by  the  will,  unless  it  shall  clearly  ap- 
pear from  the  will  that  he  intends  otherwise." 

To  give  this  statute  the  construction  con- 
tended for  by  the  other  side,  is  to  assume  that 
the  evil  which  the  Legislature  was  intending 
to  remedy  existed  only  where  there  was  an  at- 
tempt to  dispose  of  all  the  real  estate  by  a 
single  clause  or  devise;  or,  that  the  Legislature 
intended  to  provide  one  rule  for  the  construc- 
tion of  wills  where  the  testator  devised  all  his 
real  estate  by  one  clause,  and  another  rule 
where  he  devised  it  all  by  two  clauses;  or  that 
the  statute  was  intended  to  give  a  man  the  right 
to  devise  after-acquired  real  estate  provided  he 
did  it  by  a  single  clause  of  his  will,  but  not 
otherwise.  There  does  not  seem  to  be  any 
good  reason  for  either  assumption. 

The  after-acquired  real  estate  passed  by  the 
second  clause  of  the  will  to  G.  B.  Bradley. 
The  language  of  our  statute  is  slightly  differ- 
ent from  the  English  statute,  but  the  object  of 
the  two  statutes  is  the  same  and  should  receive 
the  same  construction. 

1  Vict.  chap.  26,  §  24,  cited;  8  Jarm.  Wills, 

6 797 ;  Dickinson  v.  Dickinson,  L.  R.  12  Ch. 
iv.  22;  SmaUey  v.  Bmalley,  49  L.  T.  N.  S. 
662;  Bell  v.  Towell,  18  8.  C.  94;  Edwards  v. 
.  Warren,  90  N.  C.  604;  22  N.  H.  484;  6  Md. 
487;  Cushing  v.  Aylwin,  12  Met.  169;  Wait  v. 

450 


Jcit, 

Belding,  24  Pick.  129-  KimbaU  v.  Ellison,  128 
Mass.  41 ;  Canfield  v.  Bostmck,  21  Conn.  553; 
Gold  v.  Judson,  Id.  622. 

Messrs.  E.  M  Lees  and  R,  E.  De  Forest, 
for  Matsey  B.  Dickerson  el  al. 


Pardee,/.,  delivered  the  opinion  of  the 

court: 

Sarah  Williams  made  a  wUl  in  1856.  She 
then  owned  real  estate  in  the  towns  of  Wert- 
port  and  Easton.  She  subsequently  acquired 
real  estate  in  the  towns  of  Westport  and  Nor- 
walk.  She  died  in  1885,  owning  all  of  this 
real  estate.  By  her  will  she  devised  in  fee  to 
Gershom  B.  Bradley  all  her  real  estate  in 
Westport,  the  remainder  of  her  real  and  per- 
sonal estate  to  him  with  other  devisees.  The 
probate  court  ordered  all  of  the  real  estate  in 
the  town  of  Westport,  owned  by  the  testatrix 
at  the  time  of  her  death,  to  be  distributed  to 
him.  Two  of  the  heirs  at  law  and  legatees, 
and  an  assignee  of  another  heir  at  law  of  the 
testatrix,  appealed  from  so  much  of  said  order 
as  distributed  to  Gershom  B.  Bradley  all  the 
real  estate  owned  by  the  testatrix  at  the  time 
of  her  death.  The  appellee,  or  defendant, 
Gershom  B.  Bradley,  moved  the  superior 
court  to  dismiss  the  appeal  for  reasons  as  fol- 
lows, viz. :  Because  ft  does  not  appear  from 
said  appeal,  or  from  the  record  of  the  court  of 
probate  in  said  cause,  that  the  appellants,  or 
any  of  them,  have  any  interest  in  or  right  to 
prosecute  said  appeal  in  this  court;  or  that  the 
order  of  distribution  complained  of  by  them, 
and  from  which  they  have  appealed,  is  inju- 
rious to  them,  or  either  of  them;  and  because  it 
is  not  alleged,  and  does  not  appear  from  said 
appeal  or  otherwise,  that  the  order  of  distribu- 
tion so  appealed  from  is  not  according  to  the 
will  of  the  said  Sarah  Williams,  deceased,  aid 
according  to  law.  The  court  denied  the  mo- 
tion; ana,  upon  hearing,  decreed  that  so  much 
of  the  order  of  the  probate  court  as  ordered  all 
of  the  real  estate  owned  by  the  testatrix  at  the 
time  of  her  decease  in  the  town  of  Westport  to 
be  set  to  Gershom  B.  Bradley  be  reversed  and 
set  aside;  and  that  all  the  real  estate  acquired 
by  the  testatrix  after  the  execution  of  the  will 
should  be  distributed  as  intestate  estate. 

Gershom  B.  Bradley,  the  defendant,  appeal- 
ed to  this  court  for  these  reasons,  viz.:  (1)  that 
the  court  erred  and  mistook  the  law  in  refus- 
ing to  dismiss  said  appeal  upon  the  motion  of 
the  appellee  as  of  record,  and  for  the  reason* 
therein  stated;  (2)  that  the  court  erred  in  re- 
jecting the  evidence  offered  to  prove  that,  af- 
ter the  making  of  the  will,  and  after  the  testa- 
trix acquired  the  Burns  property,  she  told  the 
said  Gershom  B.  Bradley  that  she  bad  given 
to  him  this  Burns  property,  and  that  she  had 
given  to  him  all  her  real  estate  in  the  town  of 
Westport,  and  that  she  read  to  him  the  second 
clause  in  the  will,  to  show  that  she  had  given 
it  to  him;  (8)  in  adjudging  and  decreeing  that 
the  real  estate  situated  in  said  Westport.  and 
acquired  by  the  testatrix  after  the  makinx  of 
said  will,  did  not  pass  by  said  will  to  aajd  Ger- 
shom B.  Bradley;  (4)  in  finding,  from  the  fact* 
proven  in  the  case,  that  all  the  real  estate  ec- 

auired  by  the  testatrix  after  the  execution jt 
le  will  is  intestate  estate,  and  ordering  the 
same  to  be  distributed  as  such;  (5)  that  tie 
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court  erred  and  mistook  the  law  In  reversing 
the  decree  of  the  court  of  probate. 

The  statute  gives  the  right  of  appeal  from 
any  decree  of  the  probate  court  to  any  person 
aggrieved  thereby;  that  is,  to  any  person  who 
will  thereby  suffer  pecuniary  Injury;  but  it 
must  appear  in  his  motion  to  the  probate  court 
for  an  appeal  that  he  will  thus  suffer.  Two  of 
the  appellants  aver  that  they  are  heirs  at  law 
of  the  testatrix,  and  legatees  under  her  will; 
another,  that  he  is  assignee  of  an  heir  at  law. 
All  aver  that  they  are  aggrieved  by  an  order 
of  the  probate  court  which  set  to  Gershom  B. 
Bradley  all  of  the  real  estate  in  the  town  of 
West  port  owned  by  the  testatrix  at  the  time 
of  her  death.  Under  our  rules  of  practice  in 
the  probate  court  this  was  a  sufficiently  explic- 
it averment  that,  if  the  order  complained  of 
had  not  been  passed,  a  portion  of  the  land  in 
Westport  would  have  been  set  to  them.  This 
meets  the  requirement  of  the  law.  The  appeal 
was  well  taken. 

By  the  common  law  of  this  8tate  prior  to 
1881,  and  of  England  prior  to  1887,  a  devise  of 
all  real  estate  did  not  carry  such  as  the  testator 
acquired  after  the  date  of  his  will.  A  bequest 
of  all  his  persona]  property  carried  all  owned  by 
him  at  the  time  of  his  death.  In  this  State,  in 
1881,  a  statute  provided  that  "any  person  hav- 
ing power  to  dispose  of  real  estate  by  will  or 
testament  may,  by  such  will  or  testament,  de- 
vise such  real  estate  not  owned  by  him  at  the 
time  of  making  the  same,  but  acquired  after- 
wards." In  1848  the  following  provision  was 
added,  viz.:  "  And  every  devise  purporting  to 
be  a  devise  of  all  the  real  estate  of  the  testator 
shall  be  construed  to  convey  all  the  real  estate 
belonging  to  him  at  his  decease,  unless  it  shall 
clearly  appear  by  the  will  that  he  intended 
otherwise. '  In  1887,  in  England,  a  statute 
provided  "  that  every  will  shall  be  construed 
with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will." 

Of  the  English  statute  this  court  said,  in 
Gold  v.  Judxm,  21  Conn.  623,  in  1852,  as  fol- 
lows, viz. :  "This  statute  was  passed  to  get  rid 
of  the  principle  in  their  law  that  a  will  spoke 
from  its  date  as  to  real  estate;  for,  by  their 
law,  no  real  estate  passed  by  a  will  but  what 
the  testator  had  when  he  made  his  will;  but  as 
to  his  personal  property,  the  law  of  England 
and  of  this  State  now  is,  and  has  ever  been, 
otherwise.  We  have  a  statute  in  relation  to 
real  estate  substantially  like  the  English  stat- 
ute above  referred  to."  Therefore  by  these 
statutes,  in  this  State  and  in  England,  the  dis- 
tinction in  this  regard  between  the  devise  of 
real  estate  and  the  bequest  of  personal  prop- 
erty was  abolished;  and  in  the  opinion  of  this 
court,  above  cited,  the  statutes  of  the  two  juris- 
dictions are  of  the  same  import,  and  for  the 
same  purpose,  and  are  to  receive  the  same  in- 
terpretation. Previous  to  the  enactment  of 
our  statute,  no  matter  when  the  testator  in  fact 
wrote  that  he  bequeathed  all  of  his  personal  prop- 
erty, the  law  said  that  he  so  wrote  at  the  last 
moment  of  his  life.  Of  course  all  contempla- 
tion—and possibility  even— of  after-acquired 
property  were  barred  out.  Since  the  statute, 
the  same  has  been  true  of  a  devise  of  real  es- 
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tate, — there  can  be  no  contemplation— or  possi- 
bility even — of  subsequent  acquisition.  This 
is  true,  unless,  when  making  his  will,  the  tes- 
tator has  therein  manifested  his  intention  that 
it  shall  speak  of  the  day  of  its  execution. 

In  Doe  v.  Walker,  12  Mees.  &  W.  591,  the 
testator  devised  all  his  land  in  Great  Bowdon. 
Subsequently  to  the  execution  of  the  will  he 
acquired  additional  land  in  that  parish.  Held, 
that  the  devisee  took  the  after-acquired  land. 
Speaking  of  the  English  statutes,  the  vice- 
chancellor  said:  "These  show  that  one  great 
purpose  of  the  Legislature  in  these  enactments 
was  to  abolish  and  put  an  end  to  the  old  law 
which  prevented  a  testator  from  devising  real 
estate  which  he  might  acquire  by  title  accru- 
ing subsequent  to  the  date  of  making  and  exe- 
cuting his  will.  In  that  respect  the  policy  of 
the  New  Wills  Act  seems  to  have  been  to  as- 
similate the  law  of  wills  disposing  of  real  es- 
tate, so  as  to  accord  with  the  law  of  wills  as  to 
personal  property.  *  *  *  But  it  is  because  the 
language  of  wills  is  so  much  in  *he  present 
tense,  and  used  as  speaking  of  the  time  of  the 
date  and  making  of  the  will,  that  the  Act  of 
Parliament  has,  as  to  real  or  personal  estate, 
enlarged  their  interpretation  beyond  the  pres- 
ent tense,  and  declared  that  the  will  is  to  speak 
as  if  executed  immediately  before  the  testator's 
death." 

In  Be  Portal  &  Lamb.  L.  R.  80  Ch.  Div.  55, 
Lindley,  L.  J.,  said:  "If  a  testator  devises  al! 
his  lands  in  the  parish  of  B,  and  then  makes  a 
residuary  devise  of  all  his  other  lands,  the 
former  devise  will  carry  all  other  land  which 
he  may  subsequently  acquire  in  that  parish, 
under  §  24  of  the  statute,  unless  there  is  an  in- 
tention to  the  contrary." 

In  BmaUey  v.  SmaOey,  49  L.  T.  N.  S.  662, 
the  testator  devised  "all  my  freehold  land  and 
my  two  cottages  *  *  *  at  Clowstop;  *  *  *  also 
my  Ave  leasehold  houses."  Subsequently  he 
acquired  other  freehold  property  at  Clowstop, 
of  which  he  died  possessed.  Held,  that  the 
devisee  took  the  whole. 

In  Dickinson  v.  Dickinson.L.  R 12  Ch.  Div.  22, 
the  testator  devised  to  his  son  all  his  leaseholds 
situated  at  C,  charged  with  payment  of  mort- 
gages and  annuities.  At  the  date  of  the  will 
he  was  possessed  of  two  leaseholds  at  C,  one 
subject  to  a  mortgage,  the  other  to  an  annuity. 
He   subsequently  acquired  other  leasehold 

tiroperty  at  C.  Held,  that  the  after-acquired 
oasehold  passed  to  bis  son. 

In  Cashing  v.  Ayltoin,  12  Met.  169,  the  tes- 
tatrix, by  will  made  in  1834,  devised  all  her 
property.  In  1840  she  acquired  land.  She 
diea  in  1841,  not  having  republished  her  will. 
Held,  that  the  devisee  took  the  whole. 

In  Wait  v.  Belding,  24  Pick.  129,  a  testator 
devised  to  his  two  sons  "the  whole  of  my 
land  and  buildings  lying  and  being  within  the 
town  of  Hatfield."  He  made  a  codicil  after- 
wards, which  was  held  to  be  a  republication 
of  the  will;  and  it  was  also  held  that  other 
lands  acquired  by  the  testator  in  the  interval 
between  the  date  of  the  will  and  the  codicil 
passed  to  the  two  sons  by  the  will.  It  was 
said  by  Chief  Justice  Shaw,  in  delivering  judg- 
ment: "By  the  Revised  Statutes  it  is  provided 
that  a  will  shall  embrace  after  acquired  real 
estate,  as  well  as  personal,  when  such  is  the 
intent  of  the  testator.  These  statutes  do  not 
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affect  this  will.  I  only  allude  to  them  by  way 
of  illustration.  Suppose  this  will  had  been 
made  after  the  Revised  Statutes,  and  the  ques- 
tion should  be  whether  the  estate  now  in  con- 
troversy passed  by  this  devise.  There  seems 
to  be  no  doubt  that  it  would;  the  description 
being  general  of  all  the  lands  in  Hatfield, 
without  limitation  as  to  the  time  of  acquisition." 

The  statute  in  Massachusetts  provides  that 
"any  estate,  right,  or  interest  in  lands,  ac- 

auired  by  the  testator  after  making  his  will, 
tiall  pass  thereby  in  like  manner  as  if  pos- 
sessed at  the  time  of  making  the  will,  if  such 
clearly  and  manifestly  appears  by  the  will  to 
have  been  the  intention  of  the  testator."  Gen. 
Stat.  chap.  92,  §  4. 

In  Redfield  on  Wills,  886,  it  is  said:  "Gen- 
eral devises  and  bequests  seem  to  have  been 
universally  construed  to  include  all  which  was 
in  the  power  of  the  testator  to  dispose  of; 
which,  as  the  law  now  stands  in  most  Amer- 
ican States,  will  embrace  all  the  testator's  es- 
tate, whether  real  or  personal,  at  the  time  of 
his  decease." 

In  1  Jarman  on  Wills,  5th  Am.  ed.,  from  4th 
Lond.  ed.  605.  speaking  of  the  English  statute, 
it  is  said:  "By  the  combined  effect  of  the  third 
and  twenty-fourth  sections  of  the  statutes,  it  is 
evident  that  a  general  devise  of  real  estate  (or 
of  the  testator's  real  estate  in  a  given  county  or 
parish)  will  operate  upon  all  the  property  of 
that  description  to  which  the  testator  may 
happen  to  be  entitled  at  his  decease."  And  on 
page  602,  note  4,  it  is  said:  "In  most  of  the 
States  there  has  been  enacted  some  statute 
more  or  less  perfectly  equivalent  to  that  of  1 
Vict.  chap.  26,"  and  cites  the  statute  of  Con- 
necticut. 

In  1  Redfield  on  Wills,  4th  ed.  886.  it  is  said: 
"Under  statutes  giving  the  testator  power  to 
dispose  of  all  his  estate,  both  real  and  personal, 
of  which  be  may  be  possessed  at  his  decease, 
it  has  been  held  that  a  general  devise  of  all  the 
testator's  estate  in  a  particular  town  or  county 
or  other  place,  will  embrace  all  of  which  he 
dies  possessed  within  those  limits." 


Moreover,  if  we  should  interpret  the  statute 
in  the  narrowest  and  most  literal  sense,  we 
shall  find  that  in  the  will  under  consideration 
the  testatrix  has  used  apt  and  sufficient  word* 
for  the  disposition  of  all  her  real  estate.  The 
testamentary  disposition  of  the  whole  may  be 
by  one  devise  to  one  devisee;  or  by  several  de- 
vises of  parts  to  as  many  devisees.  It  is  only 
necessary  that  either  the  single  devise,  or  the 
aggregated  effect  of  several,  shall  exhaust  all 
possible  interest  in  and  right  to  the  testator*! 
real  estate. 

The  will  in  question  contains,  first,  a  deviie 
of  all  the  real  estate  belonging  to  the  testatrix 
in  the  town  of  West  port  to  Gershom  B.  Brad- 
ley; second,  a  devise  to  several  devisees  of  the 
remainder  of  her  real  estate, — the  testamen- 
tary disposition  of  all  real  estate  within  speci- 
fied geographical  territory  to  one,  of  all  else  in 
the  world  to  others.  Of  course,  together,  they 
are  all  inclusive;  they  exhaust  all  possibilities 
of  ownership.  The  will  literally  meets  the  re- 
quirement of  the  statute  that  it  shall  be  a  de- 
vise purporting  to  be  a  devise  of  all  the  real 
estate  of  the  testatrix.  And  there  is  neither 
sentence  nor  word  even,  indicating  her  intent 
to  stamp  the  date  of  execution  upon  the  de- 
vise. She  has  placed  no  bar  to  the  full  opera- 
tion of  the  statute.  She  has  allowed  it  to  speak 
for  her  as  of  the  moment  of  her  death;  and, 
read  as  of  that  moment,  doubt  as  to  the  con- 
struction is  impossible.  The  statute  carried 
forward  and  continued  in  force  her  intent  to 
give  to  Gershom  B.  Bradley  all  the  real  estate 
which  she  owned  in  Westport  from  the  day  of 
the  execution  of  her  will  to  that  of  her  death, 
and  in  effect  causes  her  to  republish  it  on  the 
last-named  day.  After  the  date  of  the  will  she 
lived  many  years,  in  presumptive  knowledge 
that  the  statute  would  give  this  effect  to  what 
she  bad  written,  unless  she  should  be  at  paint 
to  prevent  it,  and  she  did  not  prevent  it. 

There  is  error  in  the  judgment  of  the  Superior 
Court  in  retorting  the  decree  of  the  Probate  Court 
appealed  from. 
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RHODE  ISLAND. 
Supreme  Court. 


Henry  A.  GARRETT 

9. 

Isaac  SHOVE  et  al. 

A  bond  on  appeal  from  a  justice  of  the 
peace,  which  does  not  contain  the 
name  of  any  obligee,  is  void,  and  will 
render  the  attempted  appeal  ineffectual, 
and  will  not  prevent  the  issuance  of  ex- 
ecution, or  imprisonment  of  the  judg- 
ment defendant  on  execution. 


(Provider 


Decided  May  26,  1887J 


0! 


N  plaintiff's  exceptions  to  the  Court  o* 
Common  Pleas  in  an  action  of  trespass 
J-'ior  false  imprisonment.  Overruled. 

The  appeal  bond  in  question  was  as  follows: 

Enow  all  men  by  these  presents,  that  I' 

lenry  A.  Garrett,  as  principal,  and  as 

uretv,  both  of  Pawtucket,  in  the  county  of 
*rovidence,  State  of  Rhode  Island,  etc.,  stand 

widen  and  firmly  bound  unto  of  said 

'awtucket,  in  the  full  and  just  sum  of  $50,  for 
he  payment  of  which  sum  we  bind  ourselves, 
or  heirs,  executors,  administrators  and  as- 
IgTM,  firmly  by  these  presents. 
The  condition  of  the  above  obligation  is 
Juch  that  whereas,  at  the  Justice  Court  of  the 
own  of  Pawtucket,  holden  in  said  town  on 
ie  11th  day  of  August,  a.  d.  1885,  in  said 
>unty,  recovered  judgment  of  said  court 
gainst  the  above-named  Henry  A.  Garrett  in 
l  action  then  and  there  commenced  by  the 
•id  W.  H.  Conway  and  by  him  prosecuted, 
it  the  sum  of  $6.90  debt,  and  cost  of  suit 
Deluding  appeal  bond),  taxed  at  $8.25;  from 
hich  said  judgment  the  said  defendant  hath 
)pealed  to  the  next  term  of  the  court  of  com- 
on  pleas,  to  be  holden  at  Providence,  in  and 
•r  said  county  of  Providence,  on  the  first 
onday  of  December  next  ensuing  the  date 
ireof.   Now,  therefore,  if  the  said  Henry  A. 
arrett,  executors  and  administrators,  or  any 
"  them,  shall  prosecute  the  said  appeal  with 
feet,  at  said  court  of  common  pleas,  or,  in 
fault  thereof,  shall  well  and  truly  pay  all 
wful  costs  that  shall  or  may  arise  or  accrue 
r   *  the  said  W.  H.  Conway  by  reason  or  means 
of  said  appeal,  then  the  above  obligation  to  be 
noil  and  void;  otherwise  to  be  and  remain  in 
full  force  and  virtue. 

Signed  with  our  hands  and  sealed  with  our 
seals,  at  Pawtucket,  this  17th  day  of  August, 
a.  D.  1885. 

Signed,  sealed,  and  de- )  Henry  A.  Garrett, 
livered  in  presence  of  )  [l.  s.] 

The  facts  are  further  stated  in  the  opinion. 

Messrs.  Charles  P.  Ashton  and  Edward 
D.  Basoett,  for  plaintiff. 

Meure.  J.  P.  Gregory  and  W.  W. 
Blodffett*  for  defendants: 

No  appeal  bond  was  filed  in  the  justice 
court.  The  paper  which  was  filed  on  August 
17,  1885,  and  which  is  relied  upon  as  an  ap- 
peal bond,  did  not  contain  the  name  of  any 
person  as  obligee.  The  bond  was  fatally  de- 
fective. 
R.  I. 


Putnam  v.  Boyer,  140  Mass.  385,  1  New 
Eng.  Rep.  537. 

It  is  of  the  essence  of  a  bond  to  have  an 
obligee  as  well  as  an  obligor;  it  must  show 
upon  its  face  to  whom  it  is  payable. 

Graham  v.  Holt,  8  Ired.  803;  Phelp*  v.  (Ml, 
7  Ired.  363. 

The  defect  cannot  be  supplied  by  showing  a 
delivery  to  a  particular  person. 

Graham  v.  Holt,  tupra. 

A  blank  signed,  sealed,  and  delivered,  and  af- 
terwards filled  up  as  an  official  bond,  without 
redelivery,  Is  not  binding  upon  parties  signing. 

Gilbert  v. Anthony,  1  Terg.  (TennJ  69;  Wynne 
v.  Governor,  1  Yerg.  (Tenn.)  149;  Perminter  v. 
McDaniel,  1  Hill  (S.  C),  367. 

A  bond  delivered,  with  a  blank  left  for  in- 
sertion of  amount,  is  not  the  deed  of  the  party 
signing;  nor  will  it  become  so  unless  there  is 
a  redelivery  thereof  after  the  blanks  have 
been  filled  by  someone  properly  authorized. 

WOlianu  v.  Cruteher,  5  How.  (Miss.)  71; 
Barden  v.  Southerland,  70  N.  C.  538. 

Per  Curiam: 

This  is  an  action  for  trespass  for  false  im- 

Srisonment,  against  Isaac  Shove  and  Edward  M. 
Jodgett.  In  1885  Shove  was  tbe  justice,  and 
Blodgett  the  clerk,  of  the  Justice  Court  of 
Pawtucket.  In  July  of  that  year,  one  W.  H. 
Conway  began  an  action  of  assumpsit  in  said 
court  against  Henry  A.  Garrett,  the  plaintiff 
in  this  case,  for  the  sum  of  $6.90,  and  August 
11,  following,  judgment  was  rendered  in  said 
court  for  Conway,  for  $6.90  debt  and  $8.35 
costs.  Garrett  claimed  an  appeal,  and  on 
August  17,  which  was  Monday,  filed  in  said 
court  a  paper  purporting  to  be  an  appeal  bond. 
The  paper  is  signed  by  Garrett,  but  names  no 
obligee  In  what  was  intended  for  the  obliga- 
tory part,  though  the  condition,  which  is  also 
partly  defective,  is  otherwise  in  form  a  proper 
condition  for  an  appeal  bond  in  such  a  case. 
On  August,  18,  1885,  said  Justice  court  issued 
execution  in  such  case  against  said  Garrett,  on 
which  he  was  arrested.   This  arrest  is  the 

Sound  of  the  present  action.  The  case  comes 
fore  us  on  exceptions  from  the  court  of 
common  pleas,  in  which  court  the  plaintiff 
was  nonsuited  for  the  reason,  among  others, 
that  the  appeal  bond  was  void,  and  conse- 
quently no  appeal  was  taken;  and,  if  no  ap- 
peal was  taken,  execution  was  rightly  issued. 

We  are  of  tbe  opinion  that  the  nonsuit  was 
proper.  It  is  of  the  essence  of  a  bond  to  have 
an  obligee  as  well  as  an  obligor.  Phelps  v. 
Call,  7  Ired.  363,  364.  There  is  no  obligee  in 
this  bond,  unless  the  court  can,  by  construc- 
tion, fill  the  blanks  in  the  obligatory  part. 
There  is  no  description  or  designation  in  the 
obligatory  part  which  enables  us  to  do  this. 
It  is  only  by  reference  to  the  condition  that  we 
can  form  a  conjecture  even  as  to  who  could  be 
the  proper  obligee.  We  know  of  no  principle 
which  would  authorize  us  to  insert  the  name 
of  such  obligee,  when  the  obligor  himself  has 
omitted  it.  To  do  so  would  be  to  make  a  bond 
for  the  obligor  which  he  has  not  made  for 
himself.  The  bond,  as  signed,  obligates  the 
obligor  to  nobody,  either  by  name  or  descrip- 
tion, or  any  other  designation. 

Exception*  overruled,  and  judgment  of  the 
Court  of  Common  Plea*  affirmed,  with  cott*. 
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PETITION  OF  Henry  BULL  and  Martha  8. 
Cozzens  et  ai.  FOR  AN  OPINION  of 
the  Court. 

The  owner  of  two  separate  adjoining 
estates,  known  as  the  E  and  G  estates, 
conveyed  the  E  estate  by  a  deed 
which  covenanted  that  no  edifice  or 
obstruction  of  light  shonld  ever  be 
erected  on  the  side  of  the  dwelling- 
house  conveyed,  towards  the  Q  estate, 
within  the  distance  of  eleven  feet. 
Thereafter  the  then  tenants  of  the  G  es- 
tate purchased  the  E  estate,  and  execut- 
ed a  mortgage  thereon  which  conveyed 
the  premises  "with  all  the  rights  and 
easements,"  with  the  reservation  that 
"these  grantors  are  at  liberty  to  release 
to  the  heirs  of  G  any  restriction  in  for- 
mer deeds  against  erecting  any  edifice  or 
obstruction  of  light  within  eleven  feet  of 
the  north  side  of  a  portion  of  the  build- 
ings;" said  mortgage  also  contained  a 
power  of  sale,  which  authorized  the 
mortgagee  to  sell  and  convey  the  mort- 
gaged premises  absolutely  and  in  fee 
simple.  Under  this  power,  after  con- 
dition broken,  the  assignee  of  the  mort- 
gage sold  the  mortgaged  premises  to  B; 
meanwhile  the  mortgagors  occupied 
both  estates  and  put  up  a  building  on 
the  eleven-feet  strip,  and  thereafter 
executed  to  the  heirs  of  G  a  release  of  all 
restrictions  on  building  on  or  obstruct- 
ing the  eleven  feet  strip.  On  a  case  sub- 
mitted to  ascertain  whether,  after  B's 
demand  that  the  obstructions  be  re- 
moved, the  owner  of  the  G  estate  could 
maintain  them, — Held: 

(a)  That  the  power  reserved  to  the 
grantors  in  the  mortgage  was  extin- 
guished by  the  sale  for  breach  of  con- 
dition. 

(b)  That  B,  the  purchaser  of  the  mort- 
gaged estate,  was  entitled  to  have  it 
with  the  rights  and  easements  appur- 
tenant to  it  as  they  existed  when  the 
power  of  sale  was  given. 

(c)  That  it  could  not  be  inferred  from 
the  occupation  of  the  eleven-feet  strip 
by  the  mortgagors  that  they  had  re- 
nounced their  rights  and  easements  in 
said  strip,  as  they  were  at  the  time  in 
possession  of  both  estates. 

(d)  That  B  was  therefore  entitled  to 
have  the  structures  on  the  eleven-feet 
strip  removed. 

(Newport  Decided  May  21, 1887.) 

CASE  stated  for  an  opinion  of  the  Court 
under  R.  I.  Pub.  Stat.  chap.  192,  §  28. 
Henry  Bull  owns  an  estate  on  Thames  Street. 
In  Newport,  known  as  the  Engs  estate,  and 
Martha  S.  Cozzens  et  al.  own  the  next  estate 
on  the  north  known  as  the  Gould  estate.  A 
strip  of  land  eleven  feet  in  width  separates  the 
estates.  In  1799  William  Vernon,  who  then 
owned  both  estates,  conveyed  the  former  to 
William  Engs,  Jr.,  and  in  bis  deed  covenanted 
"for  myself,  my  heirs  and  assigns,  to  and 
with  the  said  William  Engs,  Jr.,  his  heirs  and 
assigns,  that  no  edifice  or  obstruction  of  light 
shall  ever  be  erected  on  the  north  side  of  said 
dwelling-house  to  the  distance  of  eleven  feet 
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extending  northerly  from  said  dwelling- house 
as  it  now  stands,  and  that  the  said  William 
Engs,  Jr.,  his  heirs  and  assigns,  shall  have 
free  egress  and  regress  to  the  north  side  of 
said  dwelling-house  for  the  purpose  of  repair- 
ing the  same,  and  that  the  clapboarding  of 
said  north  side  of  said  dwelling  house  shall 
not  be  damaged  by  piling  wood  or  any  other 
thing  against  it,  nor  shall  the  spout  for  catch- 
ing rainwater  be  damaged  or  disturbed  or  re- 
moved excepting  by  the  said  William  Engs, 
Jr.,  or  his  heirs  or  assigns,  and  it  shall  beat 
the  option  of  said  William  Engs,  Jr.,  to  main- 
tain the  spout  or  to  let  the  water  drop  from 
the  eaves  of  said  north  side."  The  dwelling- 
house  spoken  of  stood  on  the  Engs  estate, 
along  the  south  side  of  the  eleven-feet  strip. 

In  1870  William  C.  Cozzens,  George  Cot- 
zens,  and  Henry  W.  Cozzens,  then  tenants  of 
the  Gould  estate,  purchased  the  Engs  estate,  and 
mortgaged  the  latter  by  a  deed  of  mortgage 
which  conveyed  the  premises  "with  all  the 
rights  and  easements,"  and  contained  thereaer- 
vation:  "It  is  understood,  however,  that  these 
grantors  are  at  liberty  to  release  to  the  heirs  of 
Isaac  Gould  any  restriction  in  former  deedi 
against  erecting  any  edifice  or  obstruction  of 
light  within  eleven  feet  of  the  north  side  of  a 
portion  of  the  buildings,"  and  also  providing 
that  the  "jet  on  the  north  side  of  said  building 
is  continued  only  by  consent  of  said  heirs,  with- 
out prejudice  to  the  land  covered  by  said  pro- 
jection other  than  specified  in  this  deed;"  and 
also  contained  a  power  of  sale  which  authorized 
the  "mortgagee,  his  executors,  administrators, 
or  assigns,  to  sell,  *  *  *  and  in  his  or  their 
own  names,  or  as  the  attorney  of  the  grantor, 
*  *  *  to  convey  the  same  absolutely  and  in 
fee  simple  to  the  purchaser  or  purchasers  ac- 
cordingly." 

Uuder  the  powers  in  the  mortgage  deed,  and 
after  condition  broken,  the  assignee  of  the 
mortgagee  in  1877  sold  and  conveyed  the 
mortgaged  premises  to  Henry  BulL  Mean- 
while the  mortgagors  occupied  both  estates, 
and  put  up  a  building  on  the  eleven-feet  strip. 
William  C.  Cozzens  died  in  December,  1878. 
In  1884  George  Cozzens,  Henry  W.  Cozzens, 
and  the  heirs  and  administrators  of  William 
C.  Cozzens  executed  to  the  heirs  of  Isaac 
Gould  and  their  successors  in  title  to  the 
Gould  estate  a  release  of  all  restrictions  on 
building  or  obstructing  the  eleven-feet  strip. 

This  case  was  submitted  to  ascertain  whether, 
after  Bull's  demand  that  the  obstructions  on 
the  strip  should  be  removed,  the  owners  of  the 
Gould  estate  could  maintain  them. 

Mr.  F.  B.  Peckham,  for  Henry  Bull:  - 

Suppose  that  some  power  was  reserved.  It 
could  only  be  executed  by  all  three  of  the 
donees — the  three  mortgagors.  It  was  not 
conferred  on  their  heirs  or  assigns,  nor  on  the 
survivors  of  them,  nor  on  any  person  save 
themselves.  When  a  power  is  given  to  two 
or  more,  all  the  donees  must  join  in  the  exe- 
cution of  it  unless  the  contrary  is  expressed. 

2  Washb.  Real  Prop.  8d  ed.  614. 

But  it  may  be  urged  on  the  other  side  that 
this  power  was  one  conferred  on  several  per- 
sons as  a  class,  so  that  the  survivors  might  ex- 
ecute so  long  as  more  than  one  of  them  re- 
mained. 

Id.  615. 
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As  we  understand  it,  such  class  must  be 
composed  of  trustees  or  persons  having  some 
official  character  of  that  kind.  It  is  believed 
that  only  one  instance  of  a  class  not  so  com- 
posed can  be  cited,— that  mentioned  by  Coke 
{Co.  Litt.  118).  There  the  donees  were  five 
sons-in-law,  named  generally,  and  four  sur- 
vivors of  them  acted.  The  power  was  con- 
ferred by  will,  and  Coke  says,  explaining  the 
exceptional  character  of  the  case,  "The  words 
of  a  will  in  a  benign  interpretation  are  satisfied 
in  the  plural  number,  albeit  that  they  had  but 
a  bare  authority." 

At  present  we  are  not  considering  a  will.  It 
is  pertinent*  to  observe,  however,  that  many  if 
not  all  of  the  decisions  favoring  this  survivor- 
ship relate  to  powers  created  by  will,  and  rest 
largely  upon  the  more  liberal  rules  which  gov- 
ern the  construction  of  wills. 

But  the  language  before  us  for  interpreta- 
tion clearly  signifies  that  the  three  mortgagors 
must  all  join  In  the  act  of  release,  ana  by  a 
deed  quickly  following  if  not  contemporaneous 
with  the  mortgage. 

Under  the  language  creating  the  power  here 
discussed,  no  continuance  of  it  beyond  the 
sale  by  the  mortgagee,  and  the  consequent  loss 
by  the  mortgagors  of  everything  which  led  to 
their  appointment  as  donees,  can  be  upheld. 
That  sale  put  an  end  to  the  authority  of  the 
aurvivcrs  if  they  ever  had  any.  It  was  an  in- 
cident beyond  which  no  execution  of  the 
power  could  ever  be  made  by  all  or  any  por- 
tion of  the  donees. 

Mr.  William  P.  Sheffield,  for  Martha  S. 
Oozzens  et  al.  : 

I.  One  question  is  that,  inasmuch  as  Bull  and 
bis  ancestors  in  title  have  substantially  closed 
their  building  from  light  and  air  on  its  north 
side,  is  he  in  a  condition  to  complain  of  the 
Gould  heirs  and  grantees  for  obstructing  the 
light  and  air? 

II.  It  does  not  appear  that  the  erection  on 
the  passageway  across  the  alley  obstructs  either 
the  light  or  air  to  Bull's  building  or  that  the 
same  in  any  way  interferes  with  spouts  from  his 
building,  or  his  right  to  paint  or  repair  his 
building,  and  the  question  is  if,  in  the  presence 
of  these  facts  Mr.  Bull  can  complain  of  what 
has  been  done.  See  Walker  v.  Worcester,  6 
Gray,  650. 

III.  The  covenant  in  the  deed  was  not  a  grant, 
and  so  far  as  it  related  to  the  erection  of  any 
building  on  the  space,  it  was  limited  only  to 
such  erections  as  would  obstruct  the  light  en- 
tering the  Bull  building.  Bull  and  his  ances- 
tors, naving  erected  a  blank  wall  to  their  build- 
ing and  thus  by  their  own  acts  shut  out  the 
light  from  their  building,  have  thereby  waived 
their  right  to  any  advantage  from  this  covenant. 

It  is  a  well-settled  law  that  an  easement  may 
be  extinguished  by  parol. 

See  Dyer  v.  Sandford,  9  Met.  895. 

If  so,  a  portion  of  it  may  be  extinguished  by 
the  acts  of  the  parties. 

The  owner  of  a  dominant  estate  may  make 
each  changes  in  his  estate  as  to  renounce  ease- 
ments in  a  servient  estate. 

Pope  v.  Deeereua,  5  Gray,  409. 

When  there  was  a  condition  in  a  deed  to  keep 
tip  a  fence,  the  removal  of  the  fence  by  an  in- 
termediate owner  of  the  dominant  estate 
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operated  as  an  extinguishment  of  the  con- 
dition. 
See  4  Cush.  184. 

IV.  The  power  to  release  these  incumbrances 
reserved  in  the  mortgage  under  which  Bull 
claims  is  to  be  construed  as  a  regrant  of  that 
power  to  the  mortgagors  and  therefore  to  be 
liberally  construed,  as  between  the  mortgagors 
and  the  assignees  of  the  mortgagees. 

Durfee.CA.  J.,  delivered  the  opinion  of  the 
court: 

Our  opinion  is  that  the  power  reserved  to 
the  grantors  in  the  mortgage  deed  mentioned 
in  the  case  stated,  if  it  did  not  sooner  deter- 
mine by  the  death  of  one  of  the  grantors,  was 
extinguished  by  the  sale  for  breach  of  condi- 
tion. The  deed  conveyed  not  only  the  lot  de- 
scribed, but  also,  together  with  it,  "all  the 
rights  and  easements,  and  therefore  conveyed 
"the  rights  and  easements"  attached  to  the  lot 
by  the  covenant  given  by  William  Vernon  in 
his  deed  of  1799.  The  premises,  however, 
were  mortgaged  subject  to  the  power  reserved; 
and,  we  are  inclined  to  think,  continued  sub- 
ject to  that  power  so  long  as  the  mortgage  was 
outstanding,  unless  the  power  became  extinct 
by  the  death  of  one  of  the  grantors.  But  the 
mortgage  was  not  only  subject  to  the  power 
reserved  to  the  grantors;  it  was  also  coupled 
with  a  power  given  by  the  grantors  to  the 
mortgagee  or  his  executors,  administrators,  or 
assigns.  The  latter  power  authorized  the 
mortgagee,  his  executors,  administrators,  or 
assigns,  on  breach  of  condition,  to  sell  the 
mortgaged  premises  and  "convey  the  same  ab- 
solutely and  in  fee  simple  to  the  purchaser." 
The  power  covers  the  rights  and  easements  ap- 

f urtenant  to  the  lot  as  well  as  the  lot  itself, 
t  was  executed  before  any  attempt  was  made 
to  execute  the  power  reserved.  It  is  well  set- 
tled that  a  conveyance  under  such  a  power  is 
the  conveyance,  not  only  of  the  mortgagee  or 
assignee  executing  it,  but  also,  and  even  more 
properly,  the  conveyance  of  the  mortgagor 
himself.  4  Kent,  Com.*  827;  2  Jones,  Mort.  § 
1897;  Woonsocket  Institution  for  Savings  v. 
American  Worsted  Co.  18  R.  I.  255. 

The  conveyance  under  the  power,  therefore, 
may  be  treated  as  if  the  mortgagors  them- 
selves had  made  it  directly  to  the  purchaser, 
and  had  paid  off  the  mortgage  out  of  the  pur- 
chase money,  reserving  the  surplus  to  them- 
selves. The  question  Is  whether  it  would  be 
competent  for  them,  after  doing  so,  to  exer- 
cise the  power  reserved  to  them  in  the  mort- 
gage deed.  We  think  that  it  clearly  would  not, 
since  such  an  exercise  of  the  power  would  be  de- 
rogatory to  their  own  grant.  1  Sugd.  Powers,56. 

We  are  also  of  opinion  that  the  buildings 
erected  on  the  eleven-feet  strip  is  an  infringe- 
ment of  the  rights,  privileges,  and  easements 
secured  to  the  Engs  estate  by  the  Vernon  cov- 
enant of  1799,  and  that  it  is  none  the  less  an 
infringement  because  it  was  erected  by  the 
mortgagors,  it  having  been  erected  after  the 
mortgage,  which  was  duly  recorded.  The 
power  annexed  to  the  mortgage  was  a  power 
coupled  with  an  interest,  and  it  entitled  the 
assignee  of  the  mortgage,  to  sell  the  estate  as 
it  existed  when  it  was  given,  discharged  from 
any  subsequent  incumbrance  or  alienation  cre- 
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ated  otherwise  than  by  an  exercise  of  the 
power  reserved.  2  Jones,  Mort.  §  1654.  The 
purchaser  is  therefore  entitled  to  have  the  es- 
tate with  the  rights  and  easements  appurtenant 
to  it  as  they  existed  when  the  power  of  sale 
was  given. 

Moreover,  we  do  not  think  that  it  could  be 
inferred,  even  against  the  mortgagors  them- 
selves, if  they  were  still  the  owners  of  the 
Engs  estate,  from  their  use  of  the  eleven-feet 
strip,  that  they  had  renounced  their  rights  and 
easements  in  said  strip;  for  when  they  erected 
the  structure  across  said  strip,  they  were  in 
possession  of  both  estates,  using  both  together, 
so  that  neither  was  for  the  tune  being  dom- 
inant and  neither  servient,  the  easements  and 
servitudes  appertaining  to  them  being  tempo- 
rarily suspended.   Washb.  Easem.*  517. 

Our  decision  is  that  Henry  Bull,  purchaser 
under  the  power  of  tale,  is  entitled  to  have  the 
structure  now  built  across  the  eleven-feet  strip  re- 
moved, and  that  it  will  be  the  duty  of  the  owners 
of  said  strip  to  remove  it  when  requested  to  do  so 
by  said  Bull. 


George  H.  WASHINGTON 
v. 

Edward  D.  BA8SETT  and  Joseph  H.  Brown. 

1.  The  power  of  sale  in  a  mortgage 
provided  that  the  mortgageejbef ore  Bell- 
ing, should  give  "twenty  days*  notice" 
of  sale  in  some  newspaper  printed  in 
Providence.  The  notice  was  printed  in 
a  daily  newspaper  on  seven  days  only, 
at  intervals,  during  twenty  days  preced- 
ing the  sale.  Held,  that  this  was  not 
sufficient ;  that  the  provision  as  to  notice 
meant  a  eontinnona  notice  for  twenty 
days. 

2.  It  seems,  however,  that  if  the  mort- 
gagee had,  in  good  faith,  selected  a 
weekly  or  semi-weekly,  instead  of  a 
daily,  paper,  the  insertion  of  the  no- 
tice continuously  in  each  issue  of  such 
paper  for  the  designated  period  would 
have  fulfllled'.the  requirement. 


(Provldenc 


-Decided  July  10, 1887.) 


BILL  to  redeem  a  mortgage  and  for  an  ac- 
count.  Decree  for  complainant. 
The  question  presented  and  the  facts  con- 
nected are  stated  in  the  opinion. 

Messrs.  Charles  M.  Salisbury  and 
Charles  H.  Page,  for  complainant. 

Messrs.  Edward  D.  Bassett  and  Fred- 
eric Hayes*  for  respondents. 

Stiness,  delivered  the  opinion  of  the 
court: 

The  defendant  Bassett  sold  to  the  defendant 
Brown  a  lot  of  land  in  Providence,  under  a 
power  of  sale  contained  in  a  mortgage  deed  of 
which  Bassett  was  the  assignee.  After  the 
sale,  the  complainant,  a  judgment  creditor  of 
the  mortgagor,  bought  the  mortgagor's  inter- 
est in  the  land  at  the  execution  sale,  under  a 
levy  which  had  been  made  before  the  mort- 
gage sale  took  place.  The  complainant  brings 
this  bill  to  redeem,  claiming  that  there  has  been 
no  valid  sale  under  the  power  contained  in  the 
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mortgage,  because  the  requirement  of  the 
power — "first  giving  twenty  days'  notice  of 
such  sale  in  some  one  of  the  public  newspaper! 
printed  in  said  !city  of  Providence"— has  not 
been  complied  with. 

The  mortgage  sale  took  place  August  12, 
1885.  The  notice  was  published  in  the  Even- 
ing Hail,  a  daily  newspaper  printed  in  Provi- 
dence, seven  times,  viz. :  July  22,  25,  29;  August 
1,  5,  8,  and  11.  The  question  is  whether  such 
a  publication  of  the  notice  satisfies  the  require- 
ment of  the  power.  We  do  not  think  it  does. 
The  evident  purpose  of  the  requirement  is  to 
secure  ample  notice  of  the  sale,  for  the  mutual 
advantage  of  the  mortgagor  and  mortgagee. 
The  mortgagee  is  allowed  to  select  the  news- 
paper in  which  he  will  give  the  notice,  bat  the 
extent  of  the  notice  is  definitely  expressed.  It 
must  be  "twenty  days'  notice."  We  think  the 
fair  and  natural  interpretation  of  that  phrase 
is  that  the  notice  is  to  be  continuous,  in  the 
paper  selected,  for  twenty  days. 

The  defendants  contend  that,  inasmuch  t» 
the  notice  covered  a  period  of  twenty  days,  it 
was  "twenty  days'  notice;"  but  if  seven  inser- 
tions in  a  daily  paper,  covering  the  time,  is  to 
be  held  equivalent  to  twenty  days'  notice,  why 
would  not  two. — say  on  the  first  and  last  days 
of  a  period  of  twenty  days,— or  even  one, 
twenty  days  before  the  sale?  If  anything  les» 
than  a  continuous  notice  is  sufficient,  we  do  not 
see  why  one  or  the  other  of  these  would  not 
also  be  sufficient.  The  defendants  say  that 
even  this  complies  with  the  literal  construction 
of  the  terms  of  the  power,  but  that  is  not 
enough,  if  the  construction  be  crafty  or  tech- 
nical. Such  powers  should  be  construed  as 
people  generally,  who  have  to  do  with  them, 
would  be  likely  to  understand  them,  and  we 
think  that  the  use  of  the  word  "days"  would 
suggest  to  the  ordinary  mind  a  continuous 
daily  notice,  if  it  be  in  a  daily  paper. 

In  Btine  v.  Wilkson,  10  Mo.  75,  96,  "twenty 
days'  previous  notice"  of  the  time  of  sale  was 
required.  One  notice  was  published  in  a  daily 
newspaper  twenty-one  days  before  the  sale, 
and  after  that  the  notice  was  published  less 
than  twenty  times  in  another  paper,  which  was 
a  weekly  reprint  of  the  daily.  This  was  held 
to  be  insufficient  notice.  The  court  says: 
"Would  one  publication  of  a  notice  by  a  sher- 
iff of  an  intended  sale  of  real  estate  under  ex- 
ecution, made  in  a  newspaper  twenty  days  be- 
fore the  day  of  sale,  be  hela  to  be  a  compliance 
with  the  requisition  of  the  statute,  which  di- 
rects him  to  give  twenty  days*  previous  notice 
of  the  time,  etc.,  by  an  advertisement  in  some 
newspaper  printed  in  the  county,  etc.  ?  We  ap- 
prehend that  such  is  not  the  general  under- 
standing, nor  the  practice  in  the  country,  but 
that  such  notices  are  continued  to  be  published 
until  the  day  of  sale."  This  case  is  cited  by 
the  court  with  apparent  approval  in  German 
Bank  v.  Stumpf,  73  Mo.  811.  See  also  Ltgler 
v.  Armstrong,  4  Iowa,  482. 

In  Kellogg  v.  Carrieo,  47  Mo.  157,  the  deed 
required  thirty  days'  notice.  The  publication 
covered  a  period  of  thirty -four  days,  and  ap- 
peared in  each  daily  issue  of  the  paper,  there 
being  no  issue  on  Sundays.  Held  that  the 
Sunday  omissions  did  not  vitiate  the  notice. 
See  also  Oushman  v.  Stone,  69  111.  516 
In  Weld  v.  Bees,  48  111.  428.  where  the  ten- 
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guage  of  the  deed  was  "after  publishing  a  no- 
tice in  a  newspaper  published  in  the  city  of 
Chicago  ten  days  before  the  day  of  such  sale," 
it  was  held  that  one  insertion,  ten  days  before 
the  sale,  was  sufficient,  because  the  language 
seemed  to  exclude  the  idea  that  the  notice 
should  be  continuous,  as  only  one  notice  and 
one  paper,  and  that  ten  .days  before  the  sale 
are  spoken  of.  If  "notice  for  ten  days"  had 
been  required,  the  court  says  there  might  be 
question  as  to  its  sufficiency.  Jenkins  v.Pieree, 
98  111.  646,  was  a  similar  case.  In  Muskingum 
Valley  Turnpike  Co.  v.  Ward,  18  Ohio,  130,  it 
was  held  that  where  a  law  required  "at  least 
sixty  days'  notice"  of  the  time  and  place  of 
payment  of  an  installment  to  the  stock  of  a 
corporation,  a  single  notice  given  sixty  days 
before  the  time  was  sufficient.  This  interpre- 
tation, however,  is  put  by  the  court  upon  the 
grounds  that  a  continuous  notice  was  not  in- 
tended, because  in  other  Acts  where  the  Le- 
gislature meant  to  require  a  continuous  notice, 
more  explicit  terms  had  been  employed,  and 
that  the  manifest  object  of  the  notice  was  to 
give  stockholders  a  reasonable  time  to  prepare 
to  meet  the  demand;  hence  that  it  must  be  a 
complete  notice  "at  least  sixty  days"  before  the 
payment.  Andrews  v.  Ohio  db  M.  R.  R.  Go.  14 
Ind.  169,  is  precisely  similar. 

In  Harris,  Petitioner,  14  R.  I.  687,  this  court 
held  that  where  the  statute  requires  a  notice  to 
be  published  "in  some  public  newspaper  for 
four  successive  weeks,"  it  is  enough  if  the  no- 
tice be  published  weekly,  even  though  it  be  in 
a  daily  paper.  See  also  Thurston  v.  Miller,  10 
R.  I.  868.  There  are  numerous  cases  to  this 
effect,  and  they  proceed  upon  the  principle 
that  where  the  period  is  a  certain  number  of 
weeks,  such  a  notice  is  continuous  from  week 
to  week,  which  is  all  that  is  required.  Upon 
the  same  principle  we  must  conclude  that, 
where  the  period  is  a  certain  number  of  days, 
the  notice  must  be  continued  from  dav  to  day, 
upon  such  days  as  the  paper  is  published.  Of 
course  the  selection  of  the  paper  must  be  made 
in  good  faith:  but  if,  as  in  Lefflerv.  Armstrong, 
supra,  it  be  properly  made  in  a  weekly  or  semi- 
weekly  paper  continuously  and  in  every  issue, 
for  the  designated  period,  the  requirement  is 
fulfilled. 

Our  conclusion  is  that  the  notice  of  the  mort- 
gage sale  in  this  case  did  not  conform  to  the  terms 
of  the  power,  and  that  the  complainant  is  entitled 
to  redeem. 


John  SHEPARD 
«. 

Gustavus  TAYLOR  et  at.* 

1.  When  a  legal  and  an  equitable  estate  in 
realty,  coming  through  different  per- 
sona, unite  in  the  same  holder,  it  is  the 
course  of  the  legal  estate,  not  that 
of  the  equitable,  which  determines 
whether  the  holder  of  both  does  or  does 
not  have  an  ancestral  estate  under  the 
Rhode  Island  canons  of  descent.  Pub. 
Stat.  R.  I.,  chap.  187,  §  6. 

2.  A  devised  to  his  son  B,  in  trust  for  an- 


*  A  reargrument  of  this  case  Is  pending,  the  result 
of  which  will  be  duly  reported.  [Ed.] 
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other  son,  C,  certain  realty,  giving  B 
power  to  appoint  a  successor  in  the  trust 
and  to  convey  the  realty  to  C  or  his  heirs 
when  B  might  think  proper.  C  died  and 
his  son,  C,  junior,  inherited  the  equi- 
table estate.  B  conveyed  the  legal  title 
to  C,  junior,  and  C,  junior,  died  under 
age  and  without  issue.  Held,  that  the 
legal  title  did  not  come  to  C,  junior, 
by  descent,  gift,  or  devise;  that  the  es- 
tate of  G,  junior,  in  the  realty  was  not 
an  ancestral  estate;  and  that  the  mo- 
ther of  C,  junior,  inherited  the  realty 
from  him. 

(Providence  Decided  December  30, 1886.) 

BILL  of  interpleader. 
Heard  before  Durfee,  Ch.  J.,  Matteson  and 
Stiness,  JJ. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  Doran,  fof  complainant. 
Mr.  Nathan  W.  Littlefleld,  for  respond- 
ent Martha  O.  Taylor. 

Mr.  James  TilHnghast,  for  other  re- 
spondents. 

Stiness,  J.,  delivered  the  opinion  of  the 
court: 

John  Taylor  devised  an  interest  in  real  estate, 
in  Providence,  to  his  son,  William  H.  Taylor, 
in  trust  for  the  use  and  benefit  of  another  son, 
Alexander,  and  his  heirs;  with  power  to  ap- 
point a  successor,  by  will  or  otherwise,  for  the 
support  of  the  trust,  or  to  convey  the  estate  to 
said  Alexander  or  his  heirs  when  he  might 
think  proper.  Alexander  died  leaving,  besides 
his  widow,  a  son,  Alexander,  to  whom  the  trus- 
tee subsequently  conveyed  the  estate  by  deed 
in  fee.  Alexander,  junior,  died  in  May,  1883, 
a  minor  and  leaving  no  issue.  The  complain- 
ant, lessee  of  the  estate,  files  this  bill  of  inter- 
pleader to  determine  his  liability  for  rent, 
whether  to  Martha  O.  Taylor,  mother  of  Alex- 
ander, junior,  who  claims  as  his  heir  at  law; 
or  to  the  other  respondents,  who  claim  that  this 
1b  ancestral  estate  to  which,  under  our  statute, 
they  are  entitled  as  "the  kin,  next  to  the  intes- 
tate, of  the  blood  of  the  person  from  whom 
Buch  intestate  came  or  descended."  As  Alex- 
ander, junior,  had  the  absolute  title  to  the  es- 
tate, upon  his  death  it  vested  in  his  mother  as 
his  heir  at  law,  unless  it  was  ancestral  estate, 
in  which  case  it  vested  in  his  paternal  kindred. 
The  simple  question  to  be  determined,  then,  is 
whether  the  estate  came  "by  descent,  gift,  or 
devise  from  the  parent  or  other  kindred  of  the 
intestate."  This  involves  two  inquiries:  (I) 
How  did  Alexander,  junior,  acquire  his  title? 
(2)  What  is  the  rule  to  be  followed  when  this 
is  ascertained? 

During  the  life  of  his  father  the  title  subsist- 
ed in  two  parts:  the  legal  title  in  the  trustee; 
the  equitable  title  in  the  father.  Upon  the 
death  of  Alexander,  senior,  unquestionably  his 
son  took  the  equitable  title  by  descent.  When 
the  trustee  conveyed  the  legal  title  to  him, 
what  was  the  nature  of  the  title  thus  acquired? 
Clearly,  it  was  not  a  title  by  descent,  for  it  did 
not  come  to  him  from  parent  or  kindred  by 
operation  of  law.  Neither  was  it  a  title  by  de- 
vise. Alexander,  junior,  was  not  named  in  the 
will,  nor  was  there  any  limitation  in  his  favor, 
beyond  that  which  showed  the  devise  of  ^an 
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equitable  fee  to  bis  father.  Upon  a  convey- 
ance by  tbe  trustee,  the  father  could  hare  dis- 
posed of  the  entire  estate  without  reference  to 
the  son.  Whatever  rights  the  son  had  under 
the  will  were  simply  those  which  he  acquired 
by  inheritance  of  his  father's  equitable  estate. 
The  legal  estate  was  devised  to  the  trustee, 
with  a  discretionary  power.  The  conveyance 
of  the  legal  title  by  the  trustee  was  not  a  gift. 
Of  course  the  word  "  gift "  is  not  used  in  the 
statute  in  its  ancient  and  technical  application 
to  the  creation  of  an  estate  tail  (2  Bl.  Com. 
*816),  but  with  the  common  and  broader  mean- 
ing of  a  voluntary  conveyance  (8  Washb. 
Real  Prop.  8d  ed.  805.)  In  this  sense,  however, 
there  was  no  gift  of  the  legal  estate  from  the 
grandfather  to  Alexander,  junior.  It  did  not 
go  to  him,  but  to  the  trustee;  and  the  trustee 
might  have  conveyed  it  to  Alexander,  senior, 
had  he  chosen  to  do  so.  There  was  no  direc- 
tion to  convey  the  estate  to  Alexander,  junior. 
It  might  never  have  been  conveyed  to  him  and 

?et  the  trust  under  the  will  have  been  fully  per- 
ormed.  The  deed  to  Alexander,  junior,  was 
the  act  of  the  trustee,  not  tbe  act  of  the  testa- 
tor. Alexander's  rights  were  determined  by  his 
inheritance  of  the  equitable  estate,  to  which 
the  conveyance  of  the  legal  estate,  by  the  trus- 
tee, was  incident.  It  cannot,  then,  be  said  that 
the  legal  estate  came  to  him  by  gift  from  the 
grandfather  through  the  conveyance  by  the 
trustee.  Was  it  a  gift  by  the  trustee?  This 
cannot  be  maintained,  for  the  deed  was  made 
in  consideration  of  the  execution  of  the  trust 
and  the  equitable  claim  of  the  grantee  in  the 
estate.  The  trustee  could  not,  at  that  time, 
have  disposed  of  it  to  any  other  person,  with- 
out a  breach  of  his  trust.  It  was  not,  there- 
fore, a  voluntary  conveyance. 

It  appears,  then,  that  Alexander,  junior,  had 
the  equitable  title  by  descent  and  the  legal  title 
by  purchase  otherwise  than  by  gift  or  devise. 
In  such  a  case  what  is  the  rule  of  descent? 

Cases  upon  this  point  are  not  numerous,  but 
they  are  sufficiently  clear. 

In  Goodright  v.  Well*,  2  Doujr.  771,  Lord 
Mansfield  puts  the  question  "whether,  when 
a  cettui  que  trust  taxes  in  the  legal  estate, 
possesses  under  it,  and  dies,  the  legal  and 
equitable  estate  shall  open  on  his  death,  and  be 
severed  for  the  different  heirs. "  He  then  says: 
"No  case  has  ever  existed  where  it  has  been  so 
held ;  none  where  the  heir  at  law  of  one  denom- 
ination has,  on  the  death  of  the  ancestor,  been 
considered  as  a  trustee  for  the  heir  at  law  of 
another  denomination,  who  would  have  taken 
the  equitable  estate,  if  that  and  the  legal  estate 
had  not  been  united.  On  principle  it  seems  to 
me  impossible;  for  the  moment  both  meet  in 
the  same  person,  there  is  an  end  of  the  trust." 
It  was  therefore  held,  in  this  case,  the  legal  es- 
tate in  fee  having  descended  from  the  mother 
and  an  equitable  Interest  in  fee  from  the  father, 
that  the  equitable  title  merged  in  the  legal  title 
and  that  the  whole  estate  should  follow  the  line 
of  descent  of  the  legal  title.  Wade  v.  Paget, 
1  Burr.  C.  C.  888;  also  in  1  Cox,  74.  In  Selby 
v.  AUton,  8  Ves.  Jr.  889,  where  the  equitable 
title  descended  ex  parte  patema,  and  the  legal 
title  ez  parte  materna,  and  united  in  the  same 
person,  the  Master  of  the  Rolls,  afterwards 
Lord  Alvanley.  citing  Wade  v.  Paget,  said: 
"There  Lord  Thurlow  lays  down  a  universal 
258 


proposition,  to  which  I  am  inclined  to  accede, 
that  where  the  estates  unite,  the  equitable  most 
merge  in  the  legal.  That  was  the  principle  of 
the  opinion  of  the  judges  in  Goodright  v.  Wdh, 
and,  upon  consideration,  I  am  inclined  not  to 
lay  any  restriction  upon  or  to  narrow  it  in  any 
respect;  but  to  hold  that  by  whatever  means, 
whether  by  conveyance  or  otherwise,  a  person 
obtains  the  absolute  ownership  at  law  of  the 
estate,  though  he  acquired  that  by  an  equitable 
title,  and  both  either  come  together  or  are  af- 
terwards united  in  him,  the  legal  will  prevail; 
the  equitable  is  totally  gone  for  the  purpose  of 
being  acted  upon  by  any  person  in  this  court. 
Therefore,  that  being  to  be  laid  down  univer- 
sally, this  demurrer  must  be  allowed  against 
the  plaintiff  claiming  as  heir  ex  parte  paterna." 

Upon  this  authority  Chancellor  Kent,  ia 
NichoUon  v.  Haltey,  1  Johns.  Ch.  417,  hoMa 
that  thiB  rule  may  now  be  "laid  down  as  a  set- 
tled principle."  According  to  this  rule,  the 
legal  title  to  the  estate  in  question  is  the  con- 
trolling title.  As  that  title  did  not  come  to 
Alexander  Taylor,  junior,  by  descent,  gift,  or 
devise  from  his  parent  or  other  kindred,  it 
must  descend  and  pass  to  his  mother,  accord- 
ing to  the  provisions  of  R  L  Pub.  Stat  chap 
187,  §  1. 

Decree  accordingly. 

Matte  eon,  J.,  concurred. 


Henry  L.  ALDRICH 
«. 

City  of  PROVIDENCE. 

Where  a  petition  for  the  assessment  of 
damages  for  land  taken  by  the  city 
of  Providence  for  a  park,  under  chap- 
ter 481  of  Public  Laws  of  1884,  is  dis- 
missed, the  defendant  (the  city)  is  enti- 
tled to  coeta. 

(Providence  Decided  August  8,  1887J 

PETITION  for  assessment  of  damages  for 
land  taken  by  the  city  of  Providence  for  a 
park.  On  defendant's  motion  for  judgment 
for  costs,  on  dismissal  of  petition.  Motion 
granted. 

The  city  of  Providence,  by  special  statute 
(Pub.  Laws  1884.  chap.  481),  was  authorised  to 
take,  for  the  purpose  of  a  public  park,  an  old 
burying-ground,  in  the  west  part  of  tbe  city, 
by  filing  in  the  city  clerk's  office  a  description 
of  the  land,  and  a  statement  that  the  same  was 
taken  pursuant  to  the  provisions  of  the  Act, 
signed  by  the  mayor,  upon  the  filing  of  which 
the  fee  simple  of  the  land  vested  in  the  city; 
and  the  statute  then  provided  that,  "  if  any 
party  shall  agree  with  said  city  for  the  price 
of  his  land  so  taken,  the  same  shall  be  paid  to 
him  forthwith  by  said  city.  Any  person  enti- 
tled to  an  estate  in  any  part  of  tbe  land  so 
taken,  who  cannot  agree  with  said  city  for  tbe 
price  of  the  land,  in  which  he  is  interested  as 
aforesaid,  so  taken,  may,  within  two  years  from 
the  filing  of  the  description  and  statement  re- 
ferred to  in  the  preceding  section,  apply  by  pe- 
tition to  the  Supreme  Court  in  tbe  County  of 
Providence,  setting  forth  the  taking  of  Us 
land,  and  praying  for  an  assessment  of  " 
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ages  by  a  jury.  Upon  the  filing  of  said  peti- 
tion the  said  court  shall  cause  notice,  *  *  * 
and  may  proceed,  after  such  notice,  to  a  trial 
thereof,  and  such  trial  shall  determine  all 
questions  of  fact  relating  to  the  value  of  such 
land  and  the  amount  thereof;  and  judgment 
shall  be  entered  upon  the  verdict  of  such  jury, 
and  execution  may  issue  therefor." 

But  the  statute  contained  no  provision  what- 
ever as  to  costs,  the  above  being  the  whole 
provision  as  to  the  proceeding  in  court. 

The  general  statute  (Pub.  Stat.  chap.  17,  §  1) 
provided:  "  In  civil  cases  at  law  the  prevailing 
party  shall  recover  costs  except  where  other- 
wise specially  provided." 

By  agreement  the  petition  was  heard  by  the 
court,  the  jury  trial  being  waived.  At  a  for- 
mer hearing  the  petitioner  claimed  to  own  one 
quarter  of  the  fee  of  the  land,  subject  to  a  deed 
which  had  been  given  of  it  as  platted  into  lots 
by  the  original  owner  to  be  used  "  for  the  sole 
purpose  of  a  burial  ground; "  but  the  court  had 
decided  that  this  deed  carried  the  entire  fee, 
and  thdf  therefore  the  petition  must  be  dis- 
missed; and  the  city's  motion  now  was  for 
costs. 

Mr.  Ames  M.  Van  Slych,  for  the  city. 
Mr.  James  Tillinghast,  for  the  peti- 
tioner: 

The  right  to  costs  at  law  is  purely  statutory; 
and  proceedings  in  eminent  domain  for  other 
purposes  under  special  statutes  are  not  within 
its  general  statute  as  to  costs  "  in  civil  causes;" 
and  in  such  proceedings  no  other  costs  can  be 
given  except  such  as  are  provided  for  in  the 
particular  statute  under  which  the  proceeding 
is  had. 

Rex  v.  Gardner,  6  Ad.  &  El.  112;  Corrigall 
v.  London  <t  B.  R.  Co.  5  M.  &  G.  219;  Common- 
wealth  v.  Carpenter,  8  Mass.  268;  Hampthire  A 
H.  C.  Co.  v.  Ashte,  15  Pick.  496;  Commonwealth 
v.  Boston  &  M.  R.  R.  Co.  8  Cush.  55,  56;  New 
Haven  <fe  Northampton  Co.  v.  Northampton,  102 
Mass.  116;  Williams  v.  launton,  126  Mass.  287; 
Qifford  v.  Dartmouth,  129  Mass.  135;  Hamlin  v. 
New  Bedford,  148  Mass.  192,  8  New  Eng.  Rep. 
319;  Philadelphia,  G.  &  N.  R.  R.  Co.  v.  John- 
son, 2  Whart.  274;  Herbein  v.  Railroad  Co.  9 
Watts.  272;  Metier  v.  Boston  &  A.  R.  R.  Co.  87 
N.  J.  L.  222.  See  also  Re  Cherry's  Settled  Es- 
tate, 31  L.  J.  Eq.  N.  S.  851;  Re  Charity 
Schools  of  St.  Dunstan-inthe-West,  L.  R.  12 Eq. 
587:  People  v.  Gilmore,  88  N.  Y.  626. 

The  court  (no  opinion  or  rescript  filed)  gave 
judgment  for  the  defendant  for  costs. 


STATE  of  Rhode  Island 
v. 

George  F.  NOLAN. 

1.  The  offense  of  selling  liquor  in  viola- 
tion of  Pub.  Laws,  chap.  596,  §  8,  the 
punishment  for  which  is  a  fine  and  im- 

Srisonment  in  the  county  jail  for  ten 
ays,  is  not  an  "infamous  crime"  with- 
in the  meaning  of  the  provision  of  the 
Constitution  that  4 'no  person  shall  be 
held  to  answer  for  any  capital  or  oth- 
erwise infamous  crime,  unless  on  pre- 


sentment and  indictment  by  a  grand 
jury. 

2.  Jurisdiction  of  offenses,  under  said  §  8, 
punishable  by  fine  and  imprisonment 

is,  by  implication,  conferred  upon  the 
district  courts  by  said  chapter  596,  al- 
though the  statute  which  confers  juris- 
diction upon  district  courts,  in  general 
terms,  limits  it  to  cases  punishable  by 
fine  or  imprisonment. 

3.  A  complaint,  under  said  §  8,  charging 
that  the  defendant  did  "offer  to  sell,  sell, 
and  suffer  to  be  sold,"  is  not  bad  for 
duplicity. 

(Newport  Decided  May  6, 1887.) 

EXCEPTIONS  to  the  Court  of  Common 
Pleas.  Overruled. 
The  defendant  was  complained  of  under 
Pub.  Laws,  chap.  596,  §  8,*  for  selling  liquor. 
The  complaint  was  in  the  form  prescribed  by 
§  15*  of  that  chapter,  with  the  addition  of  the 
allegation  "  to  be  used  as  a  beverage." 

The  history  of  the  case  and  the  questions 
presented  are  stated  in  the  opinion. 

Messrs.  E.  Gorman  and  Patrick  J.  Gal- 
▼in,  for  defendant. 

ifr.  Edwin  Metcalf,  Atty-Gen.;  for  the 
State. 

Stiness,  J.,  delivered  the  opinion  of  the 

court:1 

The  complaint  in  this  case  was  made  to  the 
justice  of  the  district  court  of  the  first  Judicial 
district.  The  warrant  was  issued  by  him,  and 
the  defendant,  having  been  brought  before,  and 
adjudged  guilty  by,  said  court,  appealed  to  the 
court  of  common  pleas.  In  the  appellate  court 
the  defendant  moved  to  dismiss  the  complaint 
and  appeal  because  the  district  court  had  no 
jurisdiction  of  the  case.  The  motion  was  over- 
ruled, and  the  defendant  comes  to  this  court 
upon  exceptions. 

One  of  the  grounds  upon  which  the  lack  of 
jurisdiction  is  urged  is  that  the  Constitution 
provides  that  "no  person  shall  be  held  to  an- 
swer for  any  capital  or  otherwise  infamous 
crime  unless  on  presentment  and  indictment  by 
a  grand  jury. "  He  claims  that  the  words,  "in- 
famous crime,"  mean  a  crime  which  involves 
an  infamous  penalty,  or  one  punishable  by  loss 
of  life,  liberty,  or  limb;  and  hence,  that  every 
offense  punishable  by  a  sentence  of  imprison- 
ment is  included  within  the  term  "infamous 
crime." 

The  meaning  of  these  words  has  frequently 
been  passed  upon  by  courts;  sometimes  in  re- 
gard to  jurisdiction,  as  in  this  case,  but  chiefly 
in  regard  to  the  disqualification,  at  common 
law,  of  witnesses  who  have  been  convicted  of 
crimes  deemed  infamous.  Certain  crimes,  as 
treason,  murder,  and  other  felonies,  have  al- 
ways been  deemed  infamous;  and  formerly 
crimes  for  which  ignominious  and  personally 
degrading  punishments  were  inflicted  were  also 
deemed  infamous.  Since  punishments  of  this 
character  have  been  generally  abandoned,  there 
has  been  some  diversity  of  decision  as  to  the 

•See  these  sections  set  out  in  full  in  8tate  v.  Kane, 
8  New  Eng.  Hep.  143. 
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scope  of  the  words  "  infamous  crime."  Some 
courts  have  held  that  it  is  to  he  determined 
solely  by  the  character  of  the  crime,  and  not  by 
the  punishment.  People  v.  Whipple,  9  Cow. 
707:  United  Stales  v.  Baugh,  4  Hughes,  501;  8. 
C.  1  Fed.  Rep.  784;  Common-malty,  v.  Dame,  8 
Cush.  884;  United  States  v.  Block,  4  Sawy.  211; 
United  State*  v.  Fates,  6  Fed.  Rep.  861;  United 
States  v.  Field,  21  Blatchf.  830;  United  States  v. 
Brockim,  8  Wash.  C.  Ct.  99.  See  also  Whart. 
Cr.  Ev.  S  868;  1  Bish.  Cr.  L.  §  972;  1  Greenl. 
Ev.  §§  872,  878. 

In  other  cases  it  is  held  that,  although  im- 
prisonment has  become  the  common  form  of 
punishment,  it  is  still  to  be  regarded,  to  some 
extent  at  least,  in  determining  a  question  of 
■  jurisdiction ;  for  since  the  consequences  of  statu- 
tory offenses  are  often  equally  serious  with 
those  of  felonies,  the  constitutional  right  of 
presentment  by  a  grand  jury  is  equally  impor- 
tant, and  should  therefore  be  held  to  be  equally 
guaranteed.  Ex  parte  Wilson,  114  U.  S.  417 
rBk.  29,  L.  ed.  89] ;  Jones  v.  Bobbins,  8  Gray, 

In  both  these  cases  the  point  decided  is  that 
a  crime  punishable  by  imprisonment  for  a  term 
of  years,  at  hard  labor,  is  an  "infamous  crime;" 
and  in  each  case  a  distinction  is  recognized  be- 
tween such  crimes  and  minor  offenses  punish- 
able by  sentence  to  a  jail  or  house  of  correc- 
tion. 

The  statute  of  the  State  of  Rhode  Island  (Pub. 
Stat.  chap.  248,  §  86)  is:  "Unless  otherwise 
provided,  every  person  sentenced  to  imprison- 
ment for  a  term  of  one  year  or  more  shall  be 
imprisoned  in  the  State  prison,  and  there  kept 
at  hard  labor;  and  every  person  sentenced  for 
a  less  term  than  one  year  shall  be  imprisoned 
in  the  county  jail  in  the  county  where  he  shall 
have  been  convicted,  or  in  the  State  workhouse 
and  house  of  correction,  unless  sentenced  by 
the  supreme  court  or  court  of  common  pleas  to 
be  imprisoned  in  the  jail  in  some  other  county." 

Whatever  difference  of  opinion  may  exist  as 
to  the  infamy  of  the  former,  we  know  of  none 
in  regard  to  the  latter,  class  of  offenses. 

The  power  of  police  and  justice  courts  to  im- 
pose sentences  of  imprisonment  in  penal  insti- 
tutions, upon  complaints,  for  petty  crimes  and 
misdemeanors,  saving  of  course  a  right  of  trial 
by  iury  on  appeal,  seems  to  have  become  es- 
tablished by  common  consent.  The  adminis- 
tration of  criminal  law  would  be  cumbersome 
indeed  if  every  offense  punishable  by  imprison- 
ment could  only  be  prosecuted  upon  indict- 
ment. In  some  cases  it  might  be  very  oppres- 
sive; for  a  person  unable  to  give  bail  might  be 
obliged  to  suffer  confinement,  awaiting  the 
action  of  a  grand  jury,  for  a  longer  time  than 
the  term  of  his  sentence  would  be;  for  exam- 
ple, in  a  case  like  this  one,  where  the  sentence 
could  only  be  imprisonment  for  ten  days. 

In  United  States  v.  Maxwell,  8  Dill.  275,  upon 
an  information  charging  violations  of  the  rev- 
enue laws,  the  defendant's  motion  in  arrest  of 

Judgment,  upon  the  same  ground  that  is  urged 
n  this  case,  was  overruled.  Judge  Dillon  said : 
"The  words  'infamous  crime'  have  a  fixed 
and  settled  meaning.  In  a  legal  sense  they  are 
descriptive  of  an  offense  that  subjects  a  person 
to  infamous  punishment  or  prevents  his  being 
a  witness.   The  fact  that  an  offense  may  be/or 


must  be,  punished  by  imprisonment  in  the  peni- 
tentiary does  not  necessarily  make  it,  in  lav, 
'infamous.' " 

The  usage  in  this  State  accords  with  the  doc- 
trine there  expressed.  Before  the  adoption  of 
the  Constitution,  justices  of  the  peace  were  au- 
thorized to  impose  sentences  of  imprisonment 
not  exceeding  one  month  for  certain  offenses. 
R.  I.  Laws.TJig.  1822,  pp.  148, 149.  Immediate- 
ly after  the  Constitution  was  adopted,  the  juris- 
diction was  extended  to  all  offenses  punishable 
by  imprisonment  in  a  county  jail  not  exceeding 
three  months.  Id.  Dig.  1844,  p.  108.  It  has 
remained  substantially  the  same  ever  since. 

We  are  of  opinion  that  the  words  "  infamous 
crime,"  as  used  in  the  Constitution,  do  not  in- 
clude every1  offense  punishable  by  imprison- 
ment, and  that  the  motion  to  dismiss  for  want 
of  jurisdiction  in  the  district  court,  upon  this 
ground,  was  rightly  refused. 

A  second  reason  urged  in  support  of  the  mo- 
tion is  that  the  statute  which  confers  jurisdic- 
tion upon  district  courts,  in  general  terms,  lim- 
its it  to  cases  "punishable  by  fine  notwreeed- 
ing  $20,  or  by  imprisonment  not  exceeding  three 
months;  and  of  all  other  criminal  matters  which 
are  or  shall  be  declared  specially  to  be  within 
the  jurisdiction  of  such  courts  by  the  laws  of 
the  State,  which  shall  be  legally  brought  be- 
fore such  court."  R.  L  Pub.  Laws,  chap.  598, 
§  20.  May  27,  1886. 

As  the  punishment  for  the  offense  set  forth 
in  tills  complaint  is  a  fine  of  $20  and  imprison- 
ment for  ten  days,  it  is  contended  that  this  is 
not  included  under  an  authority  to  fine  or  im- 
prison, and  that  special  jurisdiction  is  not  given 
to  the  district  court. 

The  same  question,  under  statutes  similarly 
expressed,  was  before  the  court  in  State  v. 
Fletcher,  18  R.  I.  522.  While  it  was  there  held 
that  jurisdiction  of  offenses  punishable  by  fine 
and  imprisonment  was  not  conferred  upon  jus- 
tice courts  by  a  statute  giving  such  courts  juris- 
diction of  offenses  punishable  by  fine  or  im- 
prisonment, it  was  also  held  that  provisions 
similar  to  those  contained  in  _§§  15  and  80  of  the 
present  Act  did  confer  jurisdiction  by  implica- 
tion. To  this  it  may  be  added  that  this  Act, 
like  those  which  preceded  it,  allows  appeals  to 
the  court  of  common  pleas  by  any  person  con- 
victed before  a  district  court;  and,  under  simi- 
lar -jurisdictional  provisions,  the  authority  of 
justice  and  district  courts  and  of  the  court  of 
common  pleas  on  appeal,  have  uniformly  been 
recognized  since  1875,  when  fine  and  imprison- 
ment were  first  combined  in  the  penalty  for 
illegal  sales  of  liquor.  We  think,  therefore, 
that  this  Act  intended  to  give,  and  does  give,  ju- 
risdiction to  district  courts  of  offenses  under  §8. 

A  motion  to  quash  upon  the  ground  of  du- 
plicity, because  the  complaint  charges  that  the 
defendant  did  "offer  to  sell,  sell,  andsuffertobe 
sold,"  was  also  made  and  overruled,  and  excep- 
tion taken. 

In  State  v.  Wood,  14  R  I.  151,  this  court 
states  the  rule  in  such  cases  to  be  that,  where 
several  cognate  acts  are  forbidden  dfarjunctive- 
ly,  the,complaint  or  indictment  may  ordinarily 
charge  them  all  conjunctively  in  a  single 
count.  It  is  said  in  State  v.  8ch wetter,  27  Kaa. 
499-506:  "  The  rule  is  well  settled  that  where 
the  statute  makes  either  of  two  or  more  distinct 
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acta,  connected  with  the  same  general  offense 
and  subject  to  the  same  measure  and  kind  of 
punishment,  indictable  separately  and  as  dis- 
tinct crimes,  when  each  shall  have  been  com- 
mitted by  different  persons  and  at  different 
times,  they  may,  when  committed  by  the  same 
person  and  at  the  same  time,  be  coupled  in  one 
count  as  constituting  all  together  but  one  of- 
fense. In  such  cases  the  several  acts  are  con- 
strued as  so  many  steps  or  stages  in  the  same 
affair,  and  the  offender  may  be  informed 
against  as  for  one  combined  act  in  violation  of 
the  law,  and  proof  of  either  of  the  acts  men- 
tioned in  the  statute  and  set  forth  in  the  infor- 
mation will  sustain  a  conviction." 

So,  in  Commonwealth  v.  Eaton,  15  Pick.  278, 
an  indictment  charging  the  defendant,  in  one 
count,  with  offering  to  sell,  and  selling,  a  lot- 
tery ticket,  was  not  bad  for  duplicity.  The 
court  says:  "  On  conviction  he  will  be  only 
liable  to  one  penalty.  *  *  *  It  is  true  that  an 
offer  to  sell,  without  selling,  a  ticket,  is  an  of- 
fense by  the  statute;  but  an  offer  to  sell  and  act- 
ually selling  is  but  one  offense.  A  sale  ex  vi 
termini  includes  an  offer  to  sell." 

The  following  cases  in  which  counts  charg- 
ing distinct  acts  have  been  held  not  to  be  tad 
for  duplicity,  further  illustrate  the  rule:  "  ille- 
gal sale  and  illegal  keeping"  {Commonwealth  v. 
Foes,  14  Gray,  50);  "  unlawfully  keep,  offer 
for  sale,  and  sell"  bad  milk  (Commonwealth  v. 
Nichols,  10  Allen,  199);  "  unlawfully  did  ex- 
pose and  keep  for  sale"  (Commonwealth  v.  Cur- 
ran,  119  Mass.  206;  Commonwealth  v.  Dolan, 
121  Mass.  874.  See  also  United  States  v.  HuU, 
4  McCrary,  272;  Commonwealth  v.  Miller,  107 
Pa.  276). 

The  case  of  State  v.  Colwell,  8  R.  I.  284, 
as  reported,  seems  to  hold  that  selling  and 
suffering  to  be  sold  are  distinct  offenses ; 
but  it  is  evident,  from  the  authorities  relied 
on  by  the  court,  that  the  point  decided  was  that 
a  charge  of  several  matters  in  the  disjunctive, 
either  one  of  which  would  sustain  the  complaint, 
and  to  this  extent  therefore  distinct  offenses, 
was  bad  for  uncertainty,  and  that  the  several 
charges,  joined  by  the  copulative  "  and"  would 
not  be  objectionable. 

We  think  the  motion  to  quash  was  properly 
overruled. 

The  letter  offered  In  evidence  was  properly 
excluded  for  want  of  identification  as  the  let- 
ter of  the  witness. 

Exceptions  overruled. 


STATE  of  Rhode  Island 
v. 

Thomas  MURPHY. 

1.  Under  §  1  of  the  Act  for  the  Suppres- 
sion of  Intemperance,  passed  May  27, 
1886  (Pub.  Laws,  chap.  596),  prohibiting 
the  keeping  of  intoxicating  liquors  for 
*«  sale  and  delivery,"  the  keeping  of 
prohibited  liquors  for  sale,  to  be  used  as 
a  beverage,  is  inimical  to  the  statute  only 
when  the  keeper  intends  not  only  to 
sell,  but  also  to  deliver  as  well  as  sell, 
within  this  State. 

2.  To  keep  prohibited  liquors  to  be  used  as 
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a  beverage  within  this  State,  is  to  keep 
tbem  for  sale  in  violation  of  said  §  1, 
whenever  the  keeper  intends  to  sell  them 
in  the  mode  of  sale  which  includes  de- 
livery, and  such  a  keeping  is  punish- 
able under  6  9  of  the  Act,  which  pro- 
vides a  penalty  for  any  keeping  for  the 
purpose  of  sale  which  is  in  violation  of 
any  of  the  provisions  of  the  Act. 
8.  Hence,  held,  that  a  complaint  under 
said  Act,  which  charges  that  the  de- 
fendant, "without  lawful  authority,'* 
kept,  etc,  certain  prohibited  liquors, 
"with  intent  to  sell  the  same  in  this 
State  to  be  used  as  a  beverage,  against 
the  statute,"  etc ,  necessarily  imports 
that  he  kept  them  for  sale  in  that  mode 
of  sale  which  includes  delivery,  and  is  (in 
connection  with  §  15  of  the  Act,  prescrib- 
ing a  form  of  complaint)  good,  and  suf- 
ficiently informs  the  accused  of  the  na- 
ture of  the  accusation. 
4.  Where  a  complaint  is  in  a  form  declared 
by  statute  to  be  sufficient,  the  words 
"against  the  statute, "  etc.,  may  be 
read  as  a  part  of  the  charge,  if  the 
charge  without  them  would  not  set  forth 
the  offense  with  completeness. 

(Newport  Decided  June  11, 1887.) 

EXCEPTIONS  to  the  Court  of  Common 
Pleas.  Overruled. 

Statement  by  Durfee,  Ch.  J.: 
Complaint  and  warrant  issued  against  the 
defendant  from  the  District  Court  of  the  First 
J  udicial  District  for  keeping  for  sale  intoxicating 
liquors.  After  being  adjudged  guilty,  he  ap- 
pealed to  the  court  of  common  pleas,  where  he 
moved  that  the  complaint  be  quashed  for  un- 
certainty; and  on  the  dismissal  of  his  motion 
brought  the  case  by  exceptions  into  this  court. 
Aprils,  1887,  this  court  requested  counsel  to 
submit  briefs  on  the  question  "whether,  within 
the  meaning  of  R.  I.  Pub.  Laws,  chap.  596,  §  1, 
keeping  'for  the  purposes  of  sale  and  delivery 
within  this  State'  differs  from  keeping  «for  the 
purposes  of  sale  within  this  State;' "  and  if  so. 
whether  any  punishment  is  prescribed  by  said 
chapter  for  keeping  "  for  the  purposes  of  sale 
and  delivery." 

The  statutory  provisions  in  question  are 
rinted  in  State  v.  Duggan,  Index  Z,  17  et  seq., 
New  Eng.  Rep.  137;  [and  in  State  v.  Kane, 
Index  Z,  10-18,  8  New  Eng.  Rep.  1481. 

Messrs.  Charles  E.  Gorman  and  William 
P.  Sheffield,  Jr.,  for  defendant. 

Mr.  Edwin  Metcalf,  Atty-Qen.,  for  the 
State: 

1.  The  motion  to  quash  seems  to  have  been 
properly  overruled  under  authority  of  decisions 
by  this  court,  sustaining  the  statutory  form  of 
complaint. 

State  v.  Beswick,  13  R  I.  211,  215;  State  v. 
Higgins,  Id.  830,  831;  State  v.  Dople,  11  R.  I. 
574,  575.  See  also  State  v.  Kane,  Index  Z, 
10-18,  8  New  Eng.  Rep.  148. 

2.  This  court  has  already  decided  that  a 
justice  of  the  peace  has  jurisdiction  over  the 
offense  described  in  Rev.  Stat.  chap.  78,  §  16; 
that  is,  the  illegal  sale  of  ale,  etc. 

State  v.  Crogan,  6  R.  I.  40,  42. 
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That  section  is  substantially  the  same  as  Pub. 
Laws,  chap.  596,  §  8,  and  the  law  then  regulat- 
ing the  jurisdiction  and  procedure  of  justice 
courts  (Pub.  Stat.  chap.  220,  §  2)  was  identical 
with  Pub.  Laws,  chap.  598,  §  2,  defining  the 
jurisdiction  of  district  courts. 

There  is  no  apparent  reason  why  the  decision 
in  Orogan't  Case  should  not  apply  in  all  respects 
to  a  complaint  for  violation  of  chap.  596,  §  9, 
charged  against  this  defendant. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  complained  of  for  keeping 
intoxicating  liquors  for  sale  in  Newport,  on 
August  20, 1886.  The  complaint  is  made  under 
Pub.  Laws,  chap.  596,  of  May  27, 1886.  The  first 
section  of  chap.  596  enacts:  "  No  person  shall 
manufacture  or  sell,  or  suffer  to  be  manufac- 
tured or  sold,  or  keep  or  suffer  to  be  kept  on 
his  premises  or  possessions  or  under  his  charge, 
for  the  purposes  of  sale  and  delivery  within  this 
State,  any  ale,  wine,  rum,  or  other  strong  or 
malt  or  intoxicating  liquors,  or  any  mixed  li- 
quors a  part  of  which  is  ale,  wine,  rum,  or  other 
strong  or  malt  or  intoxicating  liquors,  to  be  used 
as  a  beverage."  The  complaint  charges  that  the 
defendant,  "without lawful  authority,  did  then 
and  there  keep  and  suffer  to  be  kept  on  his  prem- 
ises,andin  bis  possession,  and  under  his  charge, 
ale,  wine,  rum,  etc.,  with  intent  to  sell  the  same 
in  this  State,  to  be  used  as  a  beverage,  against  the 
statute  and  the  peace  and  dignity  of  the  State." 

The  case  comes  up  on  exceptions  for  the  re- 
fusal of  the  court  of  common  pleas  to  quash 
the  complaint,  '*  because  no  offense  nor  crime 
is  alleged  therein  with  the  certainty  required 
by  law." 

The  only  objection  made  to  the  complaint  is 
that  it  does  not  follow  the  prohibitory  clause 
above  recited  in  that  it  omits  the  words  "and 
deliver^'  after  the  words  "with  the  intent  to 
sell."  The  complaint  follows  in  this  respect 
the  form  given  in  §  15  for  prosecutions  under 
chap.  596,  §9.  Section  9  enacts:  "If  any  per- 
son shall  keep,  or  suffer  to  be  kept,  on  his  prem- 
ises or  possessions,  or  under  his  charge,  for  the 
purposes  of  sale,  in  violation  of  any  of  the  pro- 
visions of  this  Act,  any  ale,  wine,  rum,  etc., 
*  *  *  he  shall  be  fined  $20  and  be  impris- 
oned in  the  county  jail  ten  days."  It  pre- 
scribes punishment  for  an  unlawful  keeping. 
It  will  be  observed  that  it  omits  the  words 
"and  delivery"  after  the  words  for  the  "pur- 
poses of  sale.  In  State  v.  Kane,  Index  Z,  10- 
18, 8  New  Eng.  Rep.  143,  we  remarked  upon  the 
omission;  and,  assuming  that  §  9  was  intended 
only  to  prescribe  punishment  for  the  offense 
of  keeping  created  by  §  1,  expressed  the  opin- 
ion that  if  the  words  were  not  necessary  in 
§  9  to  make  it  effectual,  they  were  likewise  not 
necessary  in  the  complaint  to  make  the  com- 
plaint sufficient. 

It  has  occurred  to  us  since  then  that  §  9  is 
capable  of  a  broader  construction,  for  the 
words  "in  violation  of  any  of  the  provisions  of 
this  Act"  may  be  regarded  as  qualifying,  not 
all  the  preceding  words  of  the  section,  but 
only  the  words  immediately  preceding,  to  wit, 
"for  the  purposes  of  sale.  Such  a  construc- 
tion would  make  the  offense  of  keeping  co- 
extensive with  the  offense  of  selling,  which, 
under  the  Act,  may  be  committed  without  de- 

5.C2 


livery,  and  in  several  ways.  There  are  consid 
erations  which  favor  such  a  construction;  bat 
§  9  so  construed  would  indirectly  create  as  well 
as  punish  the  offense,  and  would  completely 
supersede  the  clauses  of  §  1  which  create  the 
offense  of  keeping,  because,  as  so  construed,  it 
is  broader  in  its  terms.  Upon  the  whole,  we 
think  the  construction  which  we  assumed  in 
State  v.  Kane  to  be  correct,  without  having  any 
other  occur  to  our  minds,  is  the  more  natural 
and  reasonable.  No  one  has  questioned  it  and 
we  adhere  to  it. 

The  attorney-general  contends  that  a  sale 
imports  delivery  as  an  essential  part  of  it,  and 
that  therefore  the  words  "  and  delivery  "add 
nothing  to  the  meaning  and  may  be  treated  as 
pure  pleonasm.  Generally,  without  doubt,  in- 
deed we  may  say  almost  invariably,  a  sale  in- 
volves delivery  or  is  completed  only  by  deliv- 
ery; but  occasionally,  in  exceptional  cases,  the 
sale  is  completed  without  delivery,  as  for  in- 
stance where  the  article  bought  is  specific  and 
is  retained  for  the  purchaser  by  the  seller. 
In  such  a  case  the  title  passes,  and  if  the 
article  is  lost  by  fire  before  delivery,  the  loss 
falls  upon  the  purchaser.  We  think:  therefore 
that  the  words  "  and  delivery"  must  be  held  to 
have  been  inserted  by  way  of  limitation  so  as 
to  make  the  keeping  of  the  prohibited  liquors 
for  sale  within  this  State,  to  be  used  as  a  bev- 
erage, inimical  only  when  the  keeper  intends 
not  only  to  sell,  but  also  to  deliver  as  well  as 
to  sell,  within  this  State. 

Two  questions  arise  under  this  construction. 
The  first  is  whether  §  9,  seeing  that  it  omits 
the  words,  can  be  held  to  prescribe  a  punish- 
ment for  the  offense.  Of  course  it  is  our  duty 
to  construe  the  section  so  as  to  give  effect  to  it. 
if  we  can  reasonably.  We  think  we  can  so 
construe  it.  We  have  seen  that  though  sales 
may  be  made  without  delivery,  they  almost 
always  include  delivery,  and  consequently  to 
keep  the  prohibited  liquors  for  the  purposes  of 
sale  within  this  State,  to  be  used  as  a  beverage, 
is  to  keep  them  for  sale  in  violation  of  §  1. 
whensoever  the  keeper  intends  to  sell  them  in 
the  mode  of  sale  which  includes  delivery'.  It 
follows  that  such  a  keeping  is  punishable  un- 
der §  9,  for  that  section  extends  to  any  keeping 
for  the  purposes  of  sale  which  is  in  violation  of 
any  of  the  provisions  of  chapter  596. 

The  second  question  is  whether  the  complaint 
is  sufficient  in  point  of  certainty.  The  defend- 
ant contends  that  a  complaint,  to  satisfy  the 
rules  of  criminal  pleading,  should  set  "forth 
specifically  everything  which  it  is  necessary 
for  the  government  to  prove  to  establish  the  of- 
fense charged.  Doubtless  this  is  the  common- 
law  rule,  subject  to  some  exceptions.  The 
sufficiency  of  the  complaint  here  is  not  deter- 
minable by  common -law  rules.  The  com- 
plaint here  is  in  the  form  given  in  §  15,  except 
that  it  inserts  the  words  "to  be  used  as  a  bev- 
erage" immediately  before  "against  the  stat- 
ute," etc.,  in  which  respect  it  is  better  than  the 
form  given.  Section  15  provides  that  the  form, 
if  substantially  followed  in  prosecutions  under 
§  9,  shall  be  sufficient  in  law  to  fully  and  pha- 
ly  describe  the  offense.  The  complaint  a  there- 
fore sufficient  unless  §  15  is  unconstitutional 
The  Constitution  (art.  1,  S  10)  declares  that  hi 
all  criminal  prosecutions  the  accused  shall  en- 
joy the  right  "  to  be  informed  c " 
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and  cause  of  the  accusation."  Section  15  vio- 
lates this  provision  if  the  complaint  which  it 
sanctions  fails  to  inform  the  accused  of  "the 
nature  and  cause  of  the  accusation,"  but  not 
otherwise.  The  technical  precision  of  the 
common-law  rule  is  not  exacted.  Now  we 
have  seen  that  the  offense  of  unlawful  keeping 
can  be  committed  in  onlv  one  way,  namely,  by 
keeping  the  prohibited  liquors  for  the  purposes 
of  sale  and  delivery,  to  be  used  as  a  beverage; 
and  that  a  sale,  though  it  may  be  made  with- 
out delivery,  almost  always  includes  delivery 
as  an  essential  part  of  it.  The  complaint 
against  the  defendant  is  not  simply  that  be 
kept  the  liquors  for  sale  in  this  State,  to  be  used 
as  a  beverage,  but  that  he  so  kept  them  "with- 
out lawful  authority"  and  "against  the  stat- 
ute," which  necessarily  imports  that  he  kept 
them  for  sale  in  that  mode  of  sale  which  in- 
cludes delivery.  The  complaint,  therefore,  if 
these  phrases  may  be  taken  as  a  proper  part  of 
the  charge,  does  inform  the  accused  of  the  na- 
ture and  cause  of  the  accusation;  and,  as  the 
offense  can  be  committed  in  only  one  way,  in- 
forms him  with  absolute  certainty. 

Can  these  phrases  be  taken  as  a  proper  part 
of  the  charge?  We  think  they  can.  Even  at 
common  law  there  are  offenses  which  may  be 
charged  in  terms  which  require  a  resort  to  the 
statute  or  common  law  for  a  discovery  of  the 
particular  acts  by  which  the  offenses  are  com- 
mitted. Thus,  it  is  sufficient  to  charge  the 
following  offenses  in  general  terms  without  spe- 
cifying what  was  done  by  the  accused  to  com- 
mit them,  to  wit,  the  offenses  of  being  "a  com- 
mon barrator" (Commonwealth  v. Dan»,\\  Pick. 
432);  "a  common  scold"  or  "a  common  seller 
without  a  license"  (Common-wealtli  v.  Pray,  13 
Pick.  359);  "a  common  railer  or  brawler" 
(Stratton  v.  Commonwealth,  10  Met.  217);  and 
"a  common  nightwalker"  (State  v.  Russell,  14 
R.  I.  506). 

So  the  offense  of  keeping  and  maintaining 
"a  place  or  tenement  used  tor  the  illegal  sale 
and  illegal  keeping  for  sale  of  intoxicating 
liquors"  may  be  charged  in  those  words. 
Though  what  is  an  illegal  sale  or  an  illegal  keep- 
ing can  only  be  learned  by  consulting  the  stat- 
ute law,— a  law  which  is  subject  to  frequent 
change;  so  that  a  sale  or  keeping  which  is  ille- 
i  gal  to-day  may  not  be  so  to-morrow,  or  may  not 
have  been  so  at  some  earlier  time.  Common- 
wealth v.  Kimball,  7  Gray,  828,  382,  and  note; 
Commonwealth  v.  Kelly,  12  Gray,  175. 

So  liquors  which  are  not  actually  intoxicat- 
ing may  be  properly  complained  of  as  intoxicat- 
ing under  a  statute  which  declares  them  intoxi- 
cating within  its  meaning.  Commonwealth  v. 
Timothy,  8  Gray,  480. 

The  foiegoing  cases  show  that  even  at  com- 
mon law  the  courts  are  inclined  to  apply  the 
rules  with  some  accommodation  at  least  in  the 
prosecution  of  the  minor  statutory  offenses. 

In  1850  an  Act  was  passed  by  the  Legislature 
of  Vermont  "relating  to  innkeepers  and  gro- 
cers, and  regulating  the  traffic  in  intoxicating 
drink."  It  prescribed  a  penalty  of  $20  for  sell- 
ing without  license  in  quantities  exceeding 
twenty  gallons,  and  a  penalty  of  $10  for  sell- 
ing less  quantities  without  a  license,  and  pro- 
vided that  any  offender  guilty  of  more  than  one 
distinct  offense  might  be  prosecuted  and  sub- 
^     jected  to  all  such  penalties  at  the  same  time. 
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It  also  provided  a  form  of  indictment  or  com- 
plaint for  all  prosecutions,  the  charging  part  of 
which  was  simply  that,  at  the  time  and  place 
laid,  the  respondent  "became  a  dealer  in  intoxi- 
cating liquors  without  having  license  therefor 
in  force,  contrary  to  the  form  of  the  statute," 
etc.  The  supreme  court  of  the  State  held  that 
one  act  of  selling  made  a  man  a  dealer  under 
the  Act,  and  that,  under  an  indictment  in  the 
form  given,  a  man  might  be  convicted  of  selling 
at  different  times  and  be  subjected  to  distinct 
penalties.  "We  have  no  doubt,"  says  the  court, 
"the  Legislature  intended  this  form  should  be 
used,  whether  the  amount  sold  was  over  or  un- 
der twenty  gallons,  and  the  form  does  not  re- 
quire that  fact  to  be  averred  in  the  indictment." 
To  the  objection  that  the  form  was  in  conflict 
with  the  provision  of  the  Constitution,  that  "in 
all  criminal  prosecutions  the  accused  shall  have 
the  right  to  demand  the  cause  and  nature  of  ' 
the  accusation,"  the  court  replied:  "We  think 
this  complaint  fully  apprises  the  accused  of  the 
cause  and  nature  of  the  accusation,  though  it 
may  not  of  the  extent  of  the  penalty  for  wnich 
the  government  may  go;  nor  do  we  think  that 
to  be  necessary.  The  penalty  results  as  a  con- 
sequence of  the  offense,  and  is  not  a  part  or 
parcel  of  the  offense  itself."  To  the  objection 
that  the  complaint  was  bad  because  the  court 
could  not  tell  what  penalty  to  inflict  upon  con- 
viction, the  answer  of  the  "court  was  that,  upon 
a  general  conviction,  the  penalty  must  be  for 
a  single  sale  and  the  lesser  offense,  and  that  if 
a  larger  penalty  were  asked,  the  government 
must  have  a  fecial  verdict  returned,  showing 
the  extent  of  the  conviction,  which,  said  the 
court  "would  preserve  the  rights  of  the  accused 
and  enforce  the  law  according  to  its  spirit  and 
provisions."  The  court  thought  it  was  no  ob- 
jection to  the  complaint  that  it  was  bad  at  com- 
mon law,  provided  that  it  was  not  repugnant  to 
the  Constitution.  It  says:  "Though  we  may 
not  fully  approve  the  form  of  the  complaint 
which  the  Legislature  has  prescribed,  yet  we 
are  not  for  that  cause  to  repudiate  the  law,  pro- 
vided its  provisions  can  be  carried  out,  and  the 
substantial  rights  of  all  persons  preserved." 
State  v.  Comttock,  27  Vt.  558.  See  also  State  v. 
Freeman,  27  Vt.  528;  State  v.  Rowe,  43  Vt.  265. 

These  Vermont  cases  go  much  further  than 
it  is  necessary  to  go  to  support  the  form  of  com- 
plaint used  here,  since,  as  we  have  seen,  the  of- 
fense of  illegal  keeping  under  our  statute  can 
be  committed  in  only  one  way  and  is  subject  to 
only  one  punishment. 

At  common  law  the  offense  complained  of 
must,  be  fully  set  forth  in  all  its  essential  par- 
ticulars, independently  of  the  concluding  words 
"against  the  statute,  etc.,  the  office  of  those 
words  being  to  show  that  the  offense  is  statu- 
tory. 2  Hale,  P.  C.  170;  2  Hawkins,  P.  C. 
chap.  25,  §  110. 

The  rule  is  technical,  and  we  see  no  reason 
why,  where  the  complaint  is  in  a  form  declared 
to  be  sufficient  by  statute,  the  words  may  not 
be  read  as  a  part  of  the  charge,  if  the  charge 
without  them  would  not  set  forth  the  offense 
with  completeness.  Stale  v.  Kane,  Index  Z, 
p.  10,  3  New  Eng.  Rep.  148. 

Our  conclusion  is  that  the  exceptions  must 
be  overruled,  and  the  cause  remitted  for  sen- 
tence. 


Exception*  overruled. 
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Stephen  W.  THORNTON,  Appt, 
v. 

Mary  BAKER. 

On  appeal  from  a  decree  of  the  probate 
court  of  any  town,  allowing  or  refusing 

f -rebate  to  a  will,  the  question  whether 
be  testator  was  resident  in  that  town, 
so  as  to  give  the  court  appealed  'from 
jurisdiction,  is  a  matter  which  can  be 
brought  before  the  supreme  court  by 
appeal,  and  which  that  court  can  try 
and  determine,  and  if  it  determine  that 
the  testator  was  resident  in  such  town, 
and  enters  a  decree  on  the  merits  affirm- 
ing the  decree  of  the  lower  court,  its  de- 
termination is  conclusive  on  all  per- 
sons who  are  parties  to  it  in  all  the 
courts  of  the  State,  unless  it  be  set  aside 
by  the  court  itself  on  petition  for  anew 
trial. 

(Kent  Decided  July  9.  1887.) 

APPEAL  from  the  Court  of  Probate  of  the 
town  of  Warwick  on  appellant's  motion  to 
dismiss  the  appellee's  petition  to  the  Probate 
Court.    Motion  granted. 
The  facts  are  stated  in  the  opinion. 
Mr.  Dexter  B.  Potter,  for  appellant,  upon 
motion  to  dismiss: 

The  petitioner  now  says  in  effect:  "I  stated 
to  the  Probate  Court  of  Coventry  and  to  your 
honors  that  my  deceased  husband  was  a  resi- 
dent of  Coventry  at  the  time  of  his  decease, 
and  but  for  that  statement  neithfr  said  probate 
court  nor  your  honors  would  have  heard  my 
cause;  but  my  first  representation\in  that  mat- 
ter was  untrue,  and  because  of  its  untruth  I 
now  demand  that  you  hear  my  cause  again." 
She  is  legally  estopped  from  taking  such  a 
position. 

Whenever  a  party  seeks  the  aid  of  a  court  of 
justice  to  enforce  his  rights,  and  submits  his 
case  and  objections  to  the  decision  of  a  court, 
and  invites  it  to  decide  upon  them,  and  makes 
no  objection  to  the  jurisdiction  until  after  the 
court  has  heard  and  adjudicated,  he  is  estopped 
from  subsequently  objecting  to  its  decision  and 
the  proceedings  taken  thereon. 

1  Herm.  Estop,  p.  451,  §  889,  citing  Ela  v. 
McConihe,  85  N.  H.  729;  Uinta  v.  Mullins,  25 
Ga.  696;  Brown  v.  Haines,  12  Ohio,  1;  Mande- 
tille  v.  Mandeville,  85  Ga.  248;  Harbin  v.  Bell, 
54  Ala.  889. 

This  court  has  said  in  People's  Savings  Bank 
v.  Wilcox,  Index  X,  88,  1  New  Eng.  Rep. 
818,  that  a  decree  of  a  probate  court  can  be 
attacked  collaterally,  but  thi6  court  has  not 
yet  said  that  its  own  decree  can  be  attacked 
collaterally,  especially  where,  in  order  to  do  so, 
the  party  seeks  to  contradict  her  own  record, 
solemnly  made,  and  upon  which  record  so 
made  by  her  she  asked  the  court  to  adjudicate. 
Notwithstanding  the  case  of  People's  Savings 
Bank  v.  Wilcox,  supra,  the  case  of  Schultz  v. 
Schvltz,  60  Am.  Dec.  385,  notes,  858,  854,  still 
must  be  the  law  so  far  that  a  party  is  conclud- 
ed upon  the  probate  of  a  will,  and  upon  a  ne- 
cessary averment  presented  and  made  by  her- 
self, and  which  averment  was  necessarily  found 
true  by  the  court,  because  without  such  finding 
the  court  could  not  have  proceeded. 

As  to  offering  the  same  will  for  probate  a 
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second  time,  see  also  Redmond  v.  Collins,  27  Am. 
Dec.  208. 

It  is  said  in  the  note  to  Fisher  v.  Bastett. 
88  Am.  Dec.  227,  note  on  pp.  241-248,  that 
"  the  current  of  authority  is  opposed  "  to  the 
idea  that  a  decree  of  a  probate  court  baring 
jurisdiction  of  the  subject-matter  can  be  at- 
tacked collaterally.  After  the  decision  in 
Holyoke  v.  Haskins,  5  Pick.  20,  opening  the  de- 
cree of  a  probate  court  to  attack  collaterally, 
the  general  court  passed  a  statute  destroying 
that  doctrine. 

Certainly  the  doctrine  that  the  decree  can  be 
attacked  collaterally  ought  not  to  be  extended 
to  a  case  like  the  one  at  oar  leaving  out  for  the 
moment  the  question  of  estoppel. 

In  Reply. 

It  is  not  necessary  to  enter  into  the  discussion 
of  "special  and  limited"  jurisdictions  further 
than  to  say  that  the  Probate  Court  of  Coventry 
had  jurisdiction  of  the  "  subject-matter "  of 
wills  and  of  their  probate.  That  was  suffi- 
ciently general  for  all  the  purposes  of  this  mat- 
ter. 

Saying  that  this  is  in  the  nature  of  a  proceed- 
ing in  rem  (to  probate  a  will)  amounts  to  noth- 
ing. Mary  Baker  brought  the  rem  into  court 
and  the  matter  was  adjudicated  so  far  as  she 
is  concerned.  The  court  adjudicated  the  legal 
status  of  the  rem,  and  'ra*  judicata  and  estoppel 
apply  just  as  in  any  other  or  personal  action. 
Neither  could  the  decree  be  collaterally  at- 
tacked. 

See  Waple,  Proceedings  in  Rem,  and  cases 
cited;  also  State  v.  McGlynn,  20  Cal.  284:  Bal- 
lon v.  Hudson,  18  Gratt.  672;  Brodericfi  WO, 
21  Wall.  508  (88  U.  8.  bk.  22,L.  ed.  599)  Jones  v. 
WWi'aww,81Ark.l75;  Brockv.  FrankM  Ala.83. 

These  cases  proceed,  of  course,  upon  the  the- 
ory that  the  court  had  jurisdiction;  bat  as 
Mary  Baker  is  estopped  upon  that  question, 
the  court  practically  as  to  her  did  have  juris- 
diction. 

Mr.  John  J.  Arnold,  for  appellee. 

Durfee,  Oh.  J. ,  delivered  the  opinion  of  the 
court: 

Joseph  Baker  died  November  17,  1884,  leav- 
ing a  written  instrument,  dated  March  27, 1883, 
purporting  to  be  his-  will.  Shortly  afier  hi* 
death  Mary  Baker,  his  widow,  who  was  named 
as  executrix  in  said  instrument,  offered  it  for 
probate  in  the  Probate  Court  of  Coventry,  al- 
leging in  her  petition  for  probate  that  said  Jo- 
seph "at  the  time  of  his  death  was  a  resident 
of  said  Coventry."  After  hearing,  the  court 
entered  a  decree  refusing  to  admit  said  instru- 
ment to  probate,  from  which  decree  said  Mary 
took  an  appeal  to  this  court.  This  court,  after 
hearing,  affirmed  the  decree  of  the  Probate 
Court  of  Coventry,  and  likewise  expressly  ad- 
judged said  Instrument  not  to  be  the  will  of 
said"  Joseph.  The  decree  of  this  court  wa* 
entered  October  5.  1885.  In  July.  1886.  Mary 
Baker  petitioned  the  Court  of  Probate  of  War- 
wick for  the  probate  of  said  instrument  as  the 
will  of  said  Joseph,  alleging  in  her  petition 
that  said  Joseph,  at  the  time  of  his  death  **s 
a  resident  of  said  Warwick.  The  appellant 
Thornton,  being  present  at  the  Warwick  court, 
brought  the  decrees  of  the  Court  of  Probate  of 
Coventry  and  of  this  court  to  the  atienuoaef 
the  Warwick  court,  but  the  latter  court  ier  . 
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erthciess  took  jurisdiction,  and,  after  hearing, 
entered  a  decree,  in  which  it  adjudged  and  de- 
creed that  ,said  Joseph  "at  the  time  of  his  de- 
cease was  an  inhabitant  and  resident  of  said 
Warwick,"  and  that  said  instrument  was  his 
last  will  and  testament,  and  that,  as  such,  it  be 
approved,  allowed,  and  ordered  to  be  recorded. 
From  this  decree  said  Thornton  took  an  ap- 
peal to  this  court,  assigning  for  reasons  of 
appeal,  among  others,  that  said  instrument  and 
all  matters  connected  with  probate  thereof  are 
res  judicata,  and  that  said  Mary  is  estopped  by 
her  previous  action  in  the  Court  of  Probate  of 
Coventry,  and  in  this  court,  from  prosecuting 
her  present  petition.  The  case  is  before  us 
now  upon  his  motion,  based  upon  said  reasons, 
that  her  petition  be  dismissed. 

Mary  Baker,  the  appellee,  resists  the  motion, 
and  contends  that  it  cannot  be  granted  consist- 
ently with  our  decision  in  People's  Savings  Bank 
v.  Wilcox,  Index  X.  88,  1  New  Eng.  Rep.  818. 

In  that  case  Holder  N.  Wilcox  applied  to  the 
Court  of  Probate  of  Tiverton  for  administra- 
tion on  the  estate  of  his  niece,  Mary  A.  Wil- 
cox, describing  her  as  "late  of  Tiverton,  de- 
ceased." He  was  appointed  administrator 
-without  hearing,  no  one  opposing.  Subse- 
quently one  George  A.  Sayer  applied  to  the 
Probate  Court  of  Providence  for  appointment 
as  administrator,  alleging  that  Mary  A.  Wilcox 
was  a  resident  of  that  city  when  she  died,  and 
was  appointed.  Admittedly,  she  did  in  fact 
reside  in  Providence  when  6he  died.  The 
court  held  the  Becond  appointment  good  and 
the  first  void,  because  the  Court  of  Probate  of 
Tiverton  had  no  jurisdiction.  The  second  ap- 
plicant could  not  be  held  to  be  estopped  by  the 
allegation  of  jurisdictional  facts  in  the  first 
application,  because  he  had  nothing  to  do  with 
making  it. 

The  case  at  bar  is  different.  In  the  case  at 
bar  the  two  applications  were  both  made  by 
Mary  Baker.  In  the  first  she  alleged  that  the 
deceased  was  resident  in  Coventry  when  be 
died,  and  thus  led  the  Court  of  Probate  of 
Coventry  to  assume  jurisdiction  of  her  appli- 
cation, and  try  It  on  its  merits.  In  the  Becond 
she  alleged  that  the  deceased  was  resident  in 
Warwick,  and  petitioned  the  court  of  War- 
wick to  try  the  same  question  which  she  had 
previously  submitted  to  the  Court  of  Probate 
of  Coventry,  claiming  that  the  decision  of  the 
latter  court  waa  void  because  the  deceased  was 
not,  as  she  had  alleged  In  her  application  to 
the  latter  court,  resident  in  Coventry  when  he 
died.  No  precedent  is  cited  for  such  a  pro- 
ceeding, and  it  certainly  seems  as  if  a  party 
ought  not  to  be  permitted  twice  to  belie  him- 
self. And  see  the  following  cases  cited  by  the 
appellant:  Ela  v.  McConthe,  85  N.  H.  279; 
Mine*  v.  Mullim,  25  Ga.  690;  Brown  v.  Haines, 
12  Ohio,  1;  Mandeville  v.  MandeviOe,  85  Ga. 
248:  Harbin  v.  Bett,  54  Ala.  889. 

•  -Consent  of  parties."  says  the  Supreme  Court 
ef  the  United  States  in  Pittsburgh,  C.  &  St.  L.  R. 
Co.  v.  Ramsay,  22  Wall.  822,  827  [89  U.  S.  bk. 
22,  L.  ed.  828,  824],  "cannot  givethe  courts  of 
tbe  United  Slates  jurisdiction,  but  parties  may 
admit  the  existence  of  facts  which  show  juris 
diction,  and  the  courts  may  act  judicially  upon 
such  admission."  After  a  court  has  acted  ju- 
dicially on  such  an  admission  or  declaration, 
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it  seems  as  if  the  party  making  it  should  be 
debarred  from  denying  it  for  the  purpose  of 
attacking  tbe  judgment  dependent  thereon. 
Turner  v.  Billagram,  2  Cal.  520;  MiUimore  v. 
Millimore.  40  Pa.  151;  Potter  v.  Adams,  24  Mo. 
159;  Lovdady  v.  Datis,  88  Miss.  577.  We 
do  not  find  it  necessary,  however,  to  determine 
this  point  in  order  to  decide  this  case. 

A6  we  have  seen,  Mary  Baker  took  an  ap- 
peal from  the  Probate  Court  of  Coventry  to 
this  court,  and  here  prosecuted  her  petition  to 
final  judgment,  wherein  the  decree  of  said 
probate  court  was  affirmed,  and  the  Instrument 
offered  for  probate  was  adjudged  not  to  be  the 
will  of  Joseph  Baker.  It  is  true  the  decree  of 
this  court  does  not  expressly  adjudge  that  Jo- 
seph Baker  was  resident  in  Coventry  at  his 
death,  but  where  jurisdiction  depends  upon 
the  finding  of  a  particular  alleged  fact,  the 
exercise  of  jurisdiction  implies  the  finding  of 
that  fact.  Erwin  v.  Lousry,  7  How.  172  [48 
(J.  S.  bk.  12,  L.  ed.  055];  Wyatfs  Admr.  v. 
Steele,  20  Ala.  689. 

The  decree,  then,  which  we  are  asked  to  dis- 
regard is  a  decree  not  simply  of  the  Court  of 
Probate  of  Coventry,  but  also  of  this  court,-— 
the  court  of  last  resort, — the  supreme  court  of 
the  State.  The  statute  (R.  I.  Pub.  Stat.  chap. 
192.  §  25)  declares:  "The  supreme  court  shall 
be  the  supreme  court  of  probate,  and  shall 
have  cognizance  and  jurisdiction  of  all  matters 
brought  before  it,  by  appeal  or  otherwise, 
from  any  court  of  probate  which  Is  or  shall  be 
established  by  law."  The  statute  (R.  I.  Pub. 
Stat.  chap.  181,  §  5)  provides  that  the  su- 
preme court,  on  appeal  from  a  probate  court, 
"may  allow  amendments  to  be  made  in  the  pa- 
pers filed,  *  *  *  to  supply  any  deficiency,  or 
correct  any  errors;"  and  that  it  "may  proceed 
without  reference  to  the  order,  judgment,  or 
decree  of  the  court  of  probate,  *  *  *  to  enter 
such  judgment  as  the  justice  of  the  case  may 
require." 

These  provisions  are  exceedingly  compre- 
hensive. They  evince  a  purpose  to  make  the 
supreme  court  the  final  arbiter  of  all  probate 
matters.  They  confer  jurisdiction  not  simply 
over  matters  which  are  within  the  jurisdiction 
of  the  court  appealed  from,  but  also  over  all 
matters  which  may  be  brought  before  the 
court  appealed  to,  "by  appeal  or  otherwise." 
Jurisdiction  is  authority  to  try  and  determine, 
and  therefore  if  on  appeal  from  the  probate 
court  of  any  town,  allowing  or  refusing  pro- 
bate to  a  will,  tbe  question  whether  the  testa- 
tor was  resident  In  that  town  at  his  death,  so 
as  to  give  the  court  appealed  from  jurisdiction, 
is  a  matter  which  may  be  brought  before  this 
court  on  appeal,— it  is  a  question  which  this 
court  may  try  and  determine;  and,  this  court 
being  the  court  of  last  resort,  If  it  determines 
that  the  testator  was  resident  in  the  town,  and 
enters  a  decree  on  the  merits  affirming  the  de- 
cree of  the  lower  court,  its  determination  is 
conclusive  on  all  persons  who  are  parties  to  it 
in  all  the  courts  of  tbe  State,  unless  it  be  set 
aside  by  the  court  itself  on  petition  for  new 
trial.  Now  we  do  not  suppose  there  can  be 
any  doubt  but  that  said  question  is  a  matter 
which  can  be  brought  before  this  court  by  ap- 
peal. It  is  one  of  a  class  of  questions  which  in 
practice  have  always  been  considered  open  for 
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trial  on  appeal  and  as  grounds  of  appeal.  The 
practice  is  supported  by  authority.  People  v. 
Ferris,  36  N.  Y.  218;  Beam  v.  CutbeHh,  10 
Tex.  216;  United  States  v.  Nourse,  6  Pet.  470 
[31  U.  S.  bk.  8.  L.  ed.  467]. 

There  is  no  reason  why  these  provisions 
should  not  be  broadly  construed  agreeably  to 
their  apparent  design,  and  every  reason  why 
they  should  be  so  construed;  for  if  there  be 
any  matter  in  which  finality  of  decision  is 
peculiarly  important,  that  matter  is  the  settle- 
ment of  estates.  But  if  the  view  contended 
for  by  Mary  Baker  be  correct,  no  such  finality 
is  attainable.  After  one  decree  affirming  that 
of  the  Court  of  Probate  of  Coventry,  disallow- 
ing the  will  of  March  27,  1888,  Stephen  W. 
Thornton  applied  to  the  same  court  for  the 
probate  of  an  earlier  will.  Probate  was  granted 
and  appeal  taken  {Baker  v.  Probate  Court  of 
Coventry,  Index  Z.  15,  8  New  Eng.  Rep.  268), 
so  that  there  are  now  two  appeals  pending  be- 
fore this  court,  one  from  the  Probate  Court  of 
Warwick  for  admitting  the  will  of  1883  to 
probate,  and  the  other  from  the  Court  of  Pro- 
bate of  Coventry  for  admitting  the  earlier  will 
to  probate;  and  if  the  view  contended  for  by 
Mary  Baker  be  correct,  both  appeals  may  go 
to  trial  before  different  juries  and  result  in 
verdicts  and  judgments  affirming  the  decrees 
appealed  from.  In  that  event  we  shall  have 
three  decrees  entered  by  the  supreme  court,  to 
wit,  decrees  affirming  the  first  and  second  de- 
crees of  the  Court  of  Probate  of  Coventry,  and 
a  decree  affirming  the  decree  of  the  Court  of 
Probate  of  Warwick.  Which  of  the  three  will 
it  be  our  duty  to  treat  as  authoritative? 

One  reason  which  weighed  heavily  with  us 
in  Peoples  Saving's  Bank  v.  Wilcox,  supra,  was 
that  the  court  of  probate  of  the  several  towns 
may  assume  jurisdiction  and  proceed  to  exer- 
cise it  without  any  actual  notice  to  parties  in 
interest,  the  only  notice  required  being  notice 
by  publication  or  posting,  which  may  never 
come  to  their  knowledge,  since  they  have  no 
reason  to  be  on  the  lookout  for  notice  from  a 
court  having  no  jurisdiction.  This  reason 
does  not  bold  on  appeal,  for  the  appellant  is  re- 
quired to  cite  the  adverse  parties,  and  if  he 
fails  to  do  so,  either  from  accident  or  because 
of  their  absence  from  the  State,  the  court  is 
authorized  to  provide  for  notice  to  them,  and 
also,  as  we  have  seen,  to  make  such  amend- 
ments to  the  papers  as  may  be  necessary  to  a 
thorough  trial  of  the  cause. 

We  decide  that  Mary  Baker  is  concluded  by 
the  decree  of  this  court,  entered  October  5, 
1885,  affirming  the  decree  of  the  Court  of  Pro- 
bate of  Coventry,  disallowing  the  will  of  Jo- 
seph Baker  of  March  27, 1888;  for  though  it 
was  not  formally  adjudged  in  that  decree  that 
Joseph  Baker  was  resident  in  Coventry  at  his 
death,  it  was  virtually  so  adjudged  by  the 
court  deciding  the  case  on  the  merits.  The 
residence  was  alleged  in  the  petition,  and 
therefore,  if  not  actually  proved  to  the  satisfac- 
tion of  the  court,  it  must  have  been  either  ex- 
pressly or  tacitly  admitted;  and,  as  we  have 
seen,  such  decision  as  between  the  parties  is 
as  effectual  as  positive  proof. 

A  decree  may  be  entered  annulling  the  de- 
cree of  the  Court  of  Probate  of  Warwick,  and 
dismissing  the  petition. 

Motion  granted. 
266 


William  GROSVENOR  et  al. 

v. 

William  E.  BOWEN. 

1.  Estates  limited  in  default  of  appoint- 
ment by  the  devisee  for  life  are  to  be 
considered  as  vested  in  the  tenants  in 
remainder  during  the  continuance  of  the 
power  of  appointment,  subject  to  be  de- 
vested by  the  execution  of  the  power. 

2.  The  devisee  for  life,  having  the  pow- 
er of  appointment,  may  release  it  to 
the  tenants  in  remainder,  or  may  extin- 
guish it  by  joining  with  them  in  a 
deed  of  the  property;  and  such  deed 
will  convey  the  fee. 

(Providence  Decided  July  2,  1887.) 

BILL  in  equity  for  specific  performance  of 
a  contract  for  the  purchase  of  land.  Per- 
formance decreed. 

The  facts  are  stated  in  the  opinion. 
Mr.  James  Tillinghast,  for  complain- 
ants: 

The  demurrer  in  this  case  raises  the  single 
question  whether  the  complainant  Mason  can 
in  any  way  release,  surrender,  or  extinguish 
the  power  of  appointment  (which  he  has  under 
his  wife's  will)  over  the  remainder  in  fee  of  the 
fourth  part  of  the  estate  devised  to  him  for  life. 
It  will  be  seen  that  the  question  is  not  whether 
such  a  power  is  destroyed  by  a  conveyance  of 
the  life  estate.  If  there  were  ever  any  doubt 
as  to  this,  it  may  be  conceded  that  it  is  now 
settled  that  it  is  not. 

HasweU  v.  HasweU,  2  De  6.  &  J.  461 ;  Alex- 
ander v.  Mills,  L.  R.  6  Ch<  App.  124;  Hardaktr 
v.  Moorhouse,  L.  R.  26  Ch.  Div.  417;  Cooper  v. 
Slight,  L.  R.  27  Ch.  Div.  565;  Leggett  v.  Dors- 
tnus,  25  N.  J.  Eq.  122;  2  Washb.  Real  Prop. 
3d  ed.  306.  307;  Tiedeman,  Real  Prop.  §  561. 

Nor  is  it  whether  Mr.  Mason  alone  can  make 
a  marketable  title  to  this  one-fourth  part  of  the 
estate — the  case  suggested  by  Mr.  Sugden  in 
his  work  on  Powers,  vol.  1,  p.  262.  But  it  is 
as  first  stated,  whether  such  a  power  can  be  re- 
leased or  surrendered  and  thereby  extinguished; 
and  it  is  submitted  upon  principle  and  author- 
ity that  it  may  be. 

It  is  plainly  a  general  power  in  gross.  It 
creates  no  trust;  it  imposes  no  duty;  and  it  is 
essentially  a  power  for  the  devisee's  own  bene- 
fit ;  for,  although  being  exercisable  only  by 
will,  he  cannot  exercise  it  directly  for  his' own 
personal  use;  yet  he  may  under  it  appoint  the 
estate  to  his  family  or  heirs  or  any  other  bene- 
ficiary, and  either  in  fee  or  otherwise  as  be 
chooses;  and  it  is  entirely  at  his  own  option 
whether  to  exercise  it  or  not  And  that  such 
a  power  may  be  released,  and  thereby  extin- 
guished, has  been  the  settled  doctrine  from  the 
earliest  times. 

1  Sugd.  Powers,  89,  citing  Albany's  Case.  1 
Rep.  110  b;  Co.  Litt.  265  b;  Wins.  Real  Prop. 
811;  Isaac  v.  Hug/uss,  89  L.  J.  Eq.  N.  S.  879. 

Indeed,  the  cases  go  further  and  hold  that 
even  a  power  to  a  life  tenant  to  appoint  or 
charge  the  estate  to  or  for  his  children  may  be 
released. 

West  v.  Birney,  1  Russ.  &  M.  481;  Smith  r. 
Death,  5  Madd.  871;  1  Bligh,  15:  Bickiey 
Quest,  1  Russ.  &  M.  441. 
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Mr.  Edward  C.  Dubois,  for  'respondent: 

The  respondent's  objection  to  said  title  is 
that  the  complainant  John  J.  Mason,  having 
under  the  will  of  his  wife  only  a  life  estate  in 
said  real  estate,  with  power  of  appointment  by 
his  last  will  and  testament,  can  convey  to  said 
defendant  no  more  than  bis  life  estate;  that  he 
cannot  by  deed  exercise  his  said  power  of  ap- 
pointment, as  a  power  of  appointment  by  will 
cannot  be  executed  by  deed  or  by  any  act  to 
take  effect  in  the  lifetime  of  the  donee  of  the 
power  ( Whaley  v.  Drummond,  Ch.  East.  T. 
1745;  1  Sugd.  Powers.  256:  Ward  v.  Amoy,  1 
Curt.  C.  Ct.  419;  Porter  v.  Thomas,  28  Ga.  467; 
Moore  v.  Dimond,  5  R.  I.  121);  and  that  he 
cannot  by  deed  extinguish  said  power  so  that 
the  heirs  at  law  of  his  wife  can  convey  their 
remainder  by  said  deed. 

"Whether  a"  person  having  a  life  estate  with 
a  power,  collateral  or  in  gross,  to  appoint,  can 
exercise  the  power  after  having  parted  with 
his  life  estate,  has  been  made  a  question.  The 
better  opinion  would  seem  to  be  that  the  power 
is  not  destroyed. " 

4  Kent,  Com.  12th  ed.  p.  346  et  seq. ;  and  see  2 
Washb.  Real  Prop.  598;  Tudor,  Lead.  Cas. 
294;  Burt.  Real  Prop.  176;  2  Greenleafs Cruise, 
Real  Prop.  288;  Sugd.  Powers,  262. 

A  power  of  disposal  by  will  does  not  enlarge 
an  interest  in  donee  of  power  beyond  what  is 
expressly  limited. 

Ward  v.  Amoy,  1  Curt.  C.  Ct.  419. 

A  tenant  for  life  with  a  power  of  appoint- 
ment as  to  the  reversion,  or  of  revocation  as  to 
a  remainder,  may  execute  his  power,  though  he 
may  have  aliened  his  own  life  estate. 

2  Washb.  Real  Prop.  598. 

A  power,  technically  speaking,  is  not  an  es- 
tate, but  is  mere  authority  enabling  a  person, 
etc.,  to  dispose  of  an  interest  in  real  property 
vested  either  in  himself  or  in  another  person. 

Burleigh  v.  Clough,  52  N.  H.  267,  approved 
in  Rhode  Island  Hob.  Tr.  Co.  v.  Commercial 
Nat.  Bank,  14  R.  I.  625. 

If,  following  the  above  reasoning,  it  is  true 
that  in  this  case  Mr.  Mason,  by  his  wife's  will, 
took  two  things, — an  estate  for  life  and  a  power 
of  disposal, — independent  of  each  other,  how 
can  he  extinguish  his  power  by  sale  of  the 
realty?  And  if  his  power  is  not  extinguished, 
it  still  exists  for  him  to  exercise,  and  remains 
during  his  life  a  cloud  upon  said  title. 

Durfee,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  by  the  complainants,  claiming 
to  be  owners  of  a  lot  of  land  in  East  Provi- 
dence, to  enforce  the  specific  performance  of  a 
contract  with  them  by  the  defendant  for  the 
purchase  of  said  lot.  The  suit  is  amicable, 
the  defendant  being  willing  to  perform  his  con- 
tract if  the  complainants  can  make  a  good  title 
in  fee  simple.  The  bill,  which  is  demurred 
to,  sets  forth  the  title  as  follows,  to  wit:  The 
estate  formerly  belonged  in  fee  simple  to  Rosa 
Ann  Grosvenor,  who  died  intestate,  leaving 
five  children,  who  inherited  it  subject  to  the 
curtesy  of  her  surviving  husband.  One  of 
said  children  died  intestate  without  issue,  so 
that  his  share  descended  to  the  others.  An- 
other of  said  children,  to  wit,  Alice  G.  Mason, 
wife  of  John  G.  Mason,  died  later,  leaving  a 
will  by  which  she  devised  all  of  her  real  estate 
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which  she  inherited  from  her  mother  to  said 
John  for  life,  and  upon  his  decease  to  such 
person  or  persons  and  upon  such  limitations 
and  conditions  as  he  might  by  his  last  will  and 
testament  name,  limit,  and  appoint,  and  in  de- 
fault of  such  appointment,  to  her  own  heirs  at 
law.  The  heirs  at  law  of  Mrs.  Mason  are 
William  Grosvenor,  Jr.,  Rosa  Ann  Grosvenor, 
and  James  B.  M.  Grosvenor.  who,  together  with 
William  Grosvenor,  surviving  husband  of  Rosa 
Ann  Grosvenor,  deceased,  and  said  John  G. 
Mason,  devisee  for  life  under  the  will  of  said 
Alice,  are  the  parties  complainant  in  this  suit. 
The  entire  estate  is  in  them  if  those  of  them 
who  are  the  heirs  at  law  of  Mrs.  Mason  took 
vested  remainders  under  her  will,— no  question 
being  made  but  that  the  interest  inherited  by 
Mrs.  Mason  from  her  deceased  brother  de- 
scended upon  her  death  to  her  surviving  bro- 
thers and  sisters, — and  therefore  they  can  make 
a  clear  title  to  the  defendant  if  John  G.  Mason, 
devisee  for  life  and  donee  of  the  power  of  ap- 
pointment under  the  will,  can  release  the  pow- 
er or  can  extinguish  it  by  joining  with  the 
other  owners  in  a  conveyance  of  the  lot  in  fee 
simple. 

Upon  the  question  whether  estates  limited  in 
default  of  appointment  are  to  be  considered  as 
vested  or  contingent  during  the  continuance  of 
the  power,  there  has  been  some  diversity  of 
decision.  In  Lovies's  Cane,  10  Rep.  78,  de- 
cided in  1614,  and  in  Walpole  v.  Conway, 
Barnardiston,  Ch.  1*8,  decided  in  1740,  such 
remainders  were  held  to  be  contingent;  but 
later,  in  Cunningham  v.  Moody,  1  Ves.  174, 
1748,  they  were  held  to  be  vested,  subject  to 
be  devested  by  the  execution  of  the  power;  and 
in  Doe  v.  Martin,  4  T.  R  89,  the  latter  view 
was  affirmed  after  great  consideration  upon 
elaborate  arguments,  and  Chancellor  Kent  says 
"the  doctrine  is  now  definitely  settled,  and  it 
applies  equally  to  personal  estate."  4  Kent, 
Com.  824;  also  Osbrey  v.  Bury,  1  Ball  &  B.  58. 
We  think  the  estate  in  remainder  vested  in  the 
heirs  at  law  of  Alice  G.  Mason,  subject  to  be 
devested  by  the  execution  of  the  power  given 
to  John  G.  Mason. 

We  think  it  was  competent  for  John  G.  Ma- 
son to  release  the  power  to  the  tenants  in  re- 
mainder, or  to  extinguish  it  by  joining  with 
the  other  complainants  in  a  deed  conveying 
the  bargained  lot  to  the  defendant  in  fee  sim- 
ple, and  therein  releasing  the  power  to  him. 
"Powers  relating  to  the  land,"  says  Mr.  Cruise, 
"whether  appendant  or  in  gross,  may  be  de- 
stroyed by  a  release  to  any  person  having  an 
estate  of  freehold  in  possession,  remainder,  or 
reversion  in  the  lands  to  which  the  power  re- 
lates. For  where  powers  are  given  to  a  per- 
son having  an  estate  or  interest,  either  present 
or  future,  in  the  land,  the  exercise  of  them  is 
considered  as  a  species  of  property  advanta- 
geous to  him;  and  there  is  no  reason  why  he 
should  not  be  allowed  to  part  with,  or  ex- 
clude himself  from,  the  benefit  of  it."  4Green- 
leaf 's  Cruise,  chap.  19,  §  4,  citing  Digges's  Case, 
1  Rep.  174  a.  See  also  Albany's  Ca*e,  1  Rep. 
110  b.  The  power  held  by  Mason  is  a  power 
in  gross. 

Mr.  Sugdeu  says:  "A  present  power  not 
simply  collateral  may  be  extinguished  by  re- 
lease to  anyone  who  has  an  estate  of  freehold 
in  the  land  in  possession,  reversion,  or  reraain- 
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der,  and  thereby  the  estates  which  were  before 
defeasible  or  chargeable  by  the  power  are  by 
such  release  made  absolute."  Sugd.  Powers, 
89.  citing  Albany's  Case,  1  Rep.  110  b,  and  2 
Co.  Liu.  265  6. 

Of  course,  if  the  life  tenant  having  the  pow- 
er can  release  it  to  the  tenant  in  remainder,  he 
can  also  release  it  to  the  latler's  grantee;  and 
if  he  can  do  this,  there  is  no  reason  why  he 
cannot  join  with  the  tenant  or  tenants  in  re- 
mainder in  a  deed  conveying  the  entire  estate 
and  therein  release  the  power  to  the  grantee. 
If  Wolf  v.  Gardiner ,  9  R.  1. 145. 

In  West  v.  Berney,  1  Russ.  &  Myl.  481,  de- 
cided in  1819,  the  Vice-chancellor,  Sir  John 
Leach,  reviews  the  precedents,  and  on  the 
strength  of  Albany's  Case  and  Leigh  v.  Winter, 
Jones,  W.  411,  decides  that  such  a  power  can 
be  released  by  the  donee  who  is  tenant  for  life, 
where  he  himself  is  the  grantor  or  settlor  of 
the  estate,  and  expresses  the  opinion  that  it 
may  equally  be  released  if  he  is  grantee  sim- 
ply, "because  his  release  must  be  to  him  who 
takes  subject  to  the  power,  and  the  exercise  of 
the  power  would  be  inconsistent  with  the  re- 
lease, which  is  a  species  of  conveyance  affect- 
ing the  land."  He  also  held  that  such  a  power 
is  not  a  trust,  even  when  it  is  to  appoint  to  par- 
ticular persons,  as  children,  it  being  optional 
with  the  donee  to  exercise  it  or  not.  And  see 
Kingv.  Melting,  1  Vent.  225;  Smith  v.  Death, 
5  Madd.  871. 

In  Horner  v.  Sieann,  1  Turn.  &  R.  480,  an 
estate  was  devised  to  A  for  life,  and  after  her 
death  to  such  of  the  testator's  children  living 
at  his  death  as  A  should  appoint,  and  in  de- 
fault of  appointment  to  the  children  equally, 
with  survivorship  in  case  of  any  dying  under 
twenty-one.  A  and  the  three  surviving  chil- 
dren, all  over  twenty  one,  contracted  to  sell  the 
devised  estate,  and  upon  a  bill  for  specific  per- 
formance the  question  was  whether  the  power 
could  be  released  or  extinguished  and  Sir 
Thomas  Plumer,  M.  R. ,  decreed  specific  per- 
formance. See  also  Osbrey  v.  Bury,  1  Ball  & 
B.  53;  4  Kent,  Com.  847. 

We  think  the  complainants  are  entitled  to  spe- 
cific performance.  . 


Edward  D.  BASSETT  et  al. 
v. 

Henry  B.  FRANKLIN  et  al. 

1.  The  Act  of  May  80, 1707  (4  R.  I.  Colo- 
nial Records,  24),  did  not  directly  convey 
to  the  then  town  of  Providence  any 
property  in  the  waters  and  banks 
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within  its  borders,  but  only  authority 
to  appropriate  them  by  improvements 
2.  Hence,  where  no  such  appropriation 
has  occurred,  the  present  city  of  Provi- 
dence, or  those  holding  under  it,  have 
no  such  title  to  such  waters,  etc,  as  will 
support  ejectment. 

(Providence  Decided  July  16,  lflgT.) 

TRESPASS  and  ejectment.    Heard  by  the 
court,  jury  trial  being  waived.  Judgment 
for  defendants. 

Statement  by  the  Court : 

The  plaintiffs,  lessees  of  the  city  of  Provi- 
dence, under  an  indenture  of  lease  dated  AprO 
27,  1886,  acknowledged  April  28, 1886,  and  re- 
corded May  21, 1887,  brought  this  action  against 
the  defendants,  who  had  erected  and  were  oc- 
cupying a  building  over  the  bed  of  the  Mooahae- 
suck  River,  just  north  of  Railroad  Crossing 
Street,  in  the  city  of  Providence.  The  action 
was  begun  in  the  court  of  common  pleas  and 
came  to  this  court  on  appeal. 

Messrs.  Edward  D.  Baseett  and  John 
M.  Brennan,  plaintiffs,  pro  se. 

Messrs.  Arnold  Green  and  William  B. 
Beach,  for  defendants,  contended  : 

1.  Lease  taken  when  defendants  were  in  pos- 
session; hence  plaintiffs  could  not  sue  ;  only 
lessor  could  bring  the  action. 

2.  Neither  lessor  nor  plaintiffs  owned  or  ever 
did  own  the  'locus  in  question. 

8.  The  statute  of  1707  had  no  application,  for 
the  town  of  Providence  never  occupied  or 
filled  t  he  locus  which  up  to  1829  was  like  flowed 
land. 

Per  Curiam: 

The  court  is  of  the  opinion  that  the  plaintiffs 
have  not  shown  by  evidence  documentary,  sod 
other  which  they  have  submitted,  that  they 
have,  or  that  the  city  had  when  they  took  their 
conveyance  from  it,  any  title  to  the  premises 
in  suit.  The  court  thinks  that  the  Act  of  May 
28, 1707  (4  R.  I.  Colonial  Records,  p.  24),  re- 
ferred to  by  the  plaintiffs,  did  not  directly  con- 
vey to  the  then  town  of  Providence  any  prop- 
erty in  the  coves,  creeks,  rivers,  waters,  and 
banks  within  its  borders,  but  only  authority  to 
appropriate  them  or  portions  of  them  "by  build- 
ing houses,  warehouses,  wharves,  laying  out 
lots,"  or  by  other  improvements  "as  the  body  of 
the  freeholders  and  freemen"  or  a  "major  part 
of  them"  might  see  fit  "for  their  most  benefitf 
and  it  doss  not  appear  that  the  premises  in  sad 
have  ever  been  so  appropriated. 

Judgment  for  the  defendants,  for  costs. 
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1887.  Bailey  v. 

MAINE. 
Supreme  Judicial  Court. 


George  0.  BAILEY 
v. 

Inhabitants  of  BELFAST. 

In  an  action  to  recover  damage ■  to  a 
horse  by  reason  of  an  alleged  defect  in 
a.  way,  the  defendant  may  show  the 
character  of  the  horse  as  to  gentle- 
ness, and  may  also  show  the  character 
of  the  horse,  as  to  shying*  and  bolting, 
for  more  than  a  year  prior  to  the  injury. 

(Waldo  Decided  June  29, 1887.) 

ON  exceptions  and  motion  to  set  aside  the 
verdict,  by  the  defendants.  Sustained. 
An  action  to  recover  damages  to  the  plain- 
tiff's horse,  on  the  12th  day  of  March,  1885,  by 
reason  of  an  alleged  defect  in  Church  Street, 
in  the  defendant  city. 

At  the  trial  the  defendants  offered  to  show 
the  general  character  of  the  horse  at  the  time  of 
the  accident,  and  it  was  excluded. 

They  also  offered  evidence  as  to  shying 
and  bolting,  by  the  horse,  on  occasions  more 
than  one  year  prior  to  the  accident,  but  the  pre- 
siding justice  restricted  such  evidence  to  a 
period  of  one  year  immediately  preceding  the 
accident.  The  verdict  was  for  the  plaintiff  for 
$356.58. 

Mr.  Joseph  Williamson,  for  defendants: 
In  Whitney  v.  Leominster,  186  Mass.  25,  the 
court  held  that  evidence  of  the  character  as 
well  as  of  the  habits  of  the  horse  was  admis- 
sible. 

Although  the  rule  laid  down  in  Maggi  v. 
Cutis,  128  Mass.  585,  that  the  limit  of  time 
within  which  the  misbehavior  of  a  horse  may 
be  proved  must  depend  largely  upon  the  dis- 
cretion of  the  presiding  judge  is  not  contro- 
verted, we  submit  that  the  restriction  of  evi- 
dence upon  the  point  to  a  time  within  one  year 
immediately  preceding  the  time  of  the  cause 
of  action  should  be  revised.  "  It  may  be  safe- 
ly laid  down  as  a  general  rule,"  is  the  language 
of  the  opinion  in  Chamberlainv.  Enfield,  43  N. 
H.  356  (having  its  exceptions,  no  doubt),  "that 
neither  horses  nor  men  change  their  character, 
their  habits,  or  their  manners  in  six  or  eight 
months. " 

In  Todd  v.  Rowley,  8  Allen,  51,  which  was 
also  an  action  to  recover  for  an  injury  sustained 
by  reason  of  a  defective  way,  on  the  11th  of 
June,  1861,  the  defendants,  after  introducing 
evidence  tending  to  prove  two  instances  of  the 
horse's  shying  before  the  time  of  the  accident, 
were  permitted  to  show  many  similar  instances 
afterwards,  up  to  March,  1868,  comprising  a 
period  of  a  year  and  nine  months.  Upon  excep- 
tions by  the  plaintiff  the  ruling  was  sustained. 
_  So  in  Maggi  v.  Cutts,  123  Mass.  535,  before 
cited,  which  was  tort  for  injuries  caused  by  an 
obstruction  in  the  highway,  placed  there  by  the 
defendant,  evidence  of  the  character  and  habits 
of  the  plaintiffs  horse  for  two  years  before  was 
held  admissible. 

So  in  Donnelly  v.  Fitch,  186  Mass.  558,  where 
the  plaintiff  claimed  to  have  been  injured  by 
the  running  of  the  defendant's  horse,  evidence 
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was  allowed  that,  about  a  year  and  a  half  be- 
fore the  accident,  the  horse  bad  been  frightened 
and  bad  run  away. 

In  Chamberlain  v.  Enfield,  before  cited,  ref- 
erence is  made  to  Cross  v.  Wilkins,  48  N.  H. 
882,  and  cases  cited,  in  one  of  which,  Thornton 
v.  Campton,  17  N.  H.  338,  it  was  held  that  a 
sale  of  certain  land  in  March,  1816,  was  admis- 
sible to  show  its  value  in  April,  1814;  thus,  by 
implication,  establishing  two  years  at  least  with- 
in which  evidence  was  legitimate. 

The  defendants  introduced  an  ordinance  pro- 
viding that  no  person  shall  immoderately  drive 
any  horse,  with  a  sleigh,  through  the  street 
where  the  accident  occurred.  Such  an  ordi- 
nance is  binding,  and  has  force  of  statute  law 
within  the  limits  where  applicable. 

Baker  v.  Portland,  58  Me.  208. 

When  it  appears  that  such  an  ordinance  ex- 
isted, the  plaintiff  must  show  that  he  was  not 
violating  it.  On  that  issue  the  plaintiff  has  the 
burden  of  proof,  and,  failing  to  sustain  that 
burden,  he  must  fail  in  his  action. 

Tuttlev.  Lawrence,  119  Mass.  276. 

The  explicit  statement  of  intelligent  and  im- 
partial witnesses,  whose  credibility  there  is  no 
reason  to  doubt,  is  entitled  to  confidence  and 
belief,  in  preference  to  any  conflicting  asser- 
tion of  the  plaintiff. 

Andrew  v.  Spurr,  8  Allen,  415. 

It  is  clear  that  the  damages  were  not  esti- 
mated upon  any  legal  principle.  Where  such 
is  the  case,  the  verdict  should  be  set  aside. 

Ellsworth  v.  Centred  R.  R.  Co.  34  N.  J.  L.  98; 
Paulmier  v.  Erie  R.  R.  Co.  84  N.  J.  L.  151. 

Where  the  amount  of  damages  is  matter  of 
opinion,  merely , the  fact  that  the  jury  have  fixed 
them  at  a  greater  or  less  sum  than  any  of  the 
witnesses  is  not  a  ground  for  a  new  trial. 

12  Pick.  547. 

Here  was  no  matter  of  opinion;  the  amount 
was  certain,  fixed,  definite. 

The  judgment  of  a  jury  is  to  govern  only 
where  there  is  no  rule  of  law  regulating  the  as- 
sessment of -damages,  and  the  amount  does  not 
depend  on  computation. 

Worster  v.  Canal  Bridge,  16  Pick.  541. 

So  where  the  foundation  of  the  action  is  a 
breach  of  contract,  and  the  damages  are  capa- 
ble of  estimation,  if  there  is  a  glaring  deficiency, 
justice  requires  that  the  case  shall  be  revised. 

Taunton  Mfg.  Co.  v.  Smith,  9  Pick.  11. 

"  A  new  trial,"  remarks  Judge  Sedgwick, 
"  will  not  be  granted  on  the  ground  that  from 
the  small  amount  of  damages  the  jury  must 
have  come  to  a  compromise,  unless  from  the 
circumstances  of  the  case  it  is  evident  that  there 
has  been  a  total  refusal  on  the  part  of  the  jurors 
to  discharge  their  duty,  and  the  verdict  is 
necessarily  wholly  inconsistent." 

Sedg.  Dam.  767. 

In  an  action  for  malicious  prosecution,  where 
undisputed  evidence  conclusively  showed  that 
the  plaintiff  had  incurred  reasonable  expenses 
in  his  defense,  exceeding  $50,  and  the  jury  as- 
sessed damages  at  $5,  it  was  held  error  to  deny 
his  motion  for  a  new  trial. 

Waufle  v.  McLellan,  51  Wis.  484. 

So,  in  an  action  for  professional  services,  the 
only  testimony  as  to  the  value  of  the  services 
was  that  thev  were  worth  not  less  than  a  cer- 
tain sum.  Held,  that  a  verdict  for  a  less  sum 
must  be  set  aside.  d  by  COOQ I 
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Hood  v.  Ware,  34  Ga.  828. 

It  may  be  argued  that  no  cause  exists  for 
setting  aside  a  verdict,  because  an  improperde- 
duction  from  the  plaintiff's  damages  has  been 
made,  if  the  plaintiff  does  not  object.  But  if 
the  verdict  is  manifestly  wrong,  it  is  immaterial 
which  side  should  originate  the  motion  for  va- 
cating it.  Frequently  the  defendant  asks  that 
a  verdict  may  be  set  aside  for  excess.  "  There 
seems  to  be  no  reason  why  the  case  of  too  small 
damages  should  not  be  governed  by  the  same 
principles  as  excess  of  damages." 

6  Dane,  Abr.  247. 

Mr.  William  H.  Fogler,  for  plaintiff: 

Whether  the  misconduct  of  the  horse  is  such 
as  to  be  regarded  as  the  true  and  proximate 
cause  of  the  injury,  in  any  given  case,  is  to  be 
governed  by  the  extent  of  such  misconduct. 

Aldrich  v.  Gorham,  77  Me.  290. 

That  the  character  or  reputation  of  the  driver 
of  a  team,  when  the  issue  is  as  to  the  miscon- 
duct of  the  driver,  is  inadmissible,  is  too  well 
settled  to  admit  of  doubt. 

DunJiam  v.  Rackiiff,  71  Me.  845. 

In  this  case  the  court  says  (p.  349):  "  It  mat- 
tered not  how  negligent  he  may  have  been  in 
the  past,  if  at  the  time  of  the  collision  there 
was  no  negligence,  nor  want  of  care.  The 
reputation  of  the  servant  for  skill,  or  want  of 
skill,  was  not  admissible  as  relevant  testimony 
to  the  issue  tried." 

Apply  this  language  to  the  plaintiff's  horse, 
and  is  it  not  sound  law? 

McDonald  v.  Satoy,  110  Mass.  49;  Tenney  v. 
Tuttle,  1  Allen,  185. 

In  the  case  last  cited,  Metcalf,  J.,  stated  the 
rule  to  be  that,  '*  when  the  precise  act  or  omis- 
sion is  proved,  the  question  of  whether  it  is 
actionable  negligence  is  to  be  decided  by  the 
character  of  that  act  or  omission,  and  not  by  the 
character  for  care  that  the  defendant  may  sus- 
tain." 

See  also  Maguire  v.  Middlesex  R.  R.  Co.  115 
Mass.  239;  Whitney  v.  Gross,  140  Mass.  232, 
1  New  Eng.  Rep.  512;  Chase  v.  Maine  Cent.  R. 
R.  Co.  77  Me.  62. 

Did  the  presiding  justice  rightfully  exclude 
testimony  of  the  conduct  of  the  horse  on  ac- 
casions  prior  to  one  year  before  the  accident  ? 

The  only  authority  I  can  find  for  the  admis- 
sibility of  evidence  of  former  conduct  of  the 
horse  in  any  event  is  Dennett  v.  Wellington,  15 
Me.  27,  and  the  evidence  seems  in  that  case  to 
have  l>een  admitted  for  the  purpose  of  showing 
that  the  horse  was  unbroken  at  the  time  of  the 
accident;  and  the  admissibility  for  such  pur- 
pose seems  to  have  been  predicated  upon  the 
fact  that  the  misconduct  testified  to  occurred  a 
few  months,  only,  prior  to  the  accident. 

That  such  testimony  is  ever  admissible  seems 
to  me  doubtful. 

Parker  v.  Portland  Pub.  Co.  69  Me.  178,  and 
authorities  there  cited. 

Per  Curiam: 

The  court  is  of  opinion  that  the  presiding 
justice  erred  in  excluding  evidence  offered  by 
defendants  to  show  the  "character"  of  the  plain- 
tiff's horse  for  "gentleness  and  kindness"  at 
the  time  of  the  accident,  and  in  limiting  the 
defendants'  evidence  tending  to  show  the  charac- 
ter of  the  horse,  as  to  shying  and  bolting,  to  one 
year  prior  to  the  accident. 
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The  court  is  also  of  opinion  that  the  evidence 
fails  to  shQw  that  the  injury  to  plaintiffs  boree 
was  caused  solely  by  the  unsafe  condition  of 
the  way. 

Exceptions  and  motion  sustained. 


John  W.  MITCHELL 
«. 

Emery  BOARDMAN. 

1.  Mandamus  will  not  be  issued  upon  the 
petition  of  a  private  citizen  to  compel 
a  public  officer  to  act  in  a  public  matter. 

2.  It  will  not  issue,  upon  such  a  petition, 
to  compel  a  police  court  judge  to  is- 
sue a  warrant  of  search  and  seizure, 
upon  a  proper  complaint. 

3.  It  will  not  issue  when  the  thing  com- 
manded by  it  would  be  an  idle  and  use- 
less ceremony. 

(Waldo  Decided  June  29,  l««7.i 

ON  report  of  a  petition  for  mandamus.  Writ 
denied. 

The  case  is  stated  in  the  opinion. 

Mr.  R.  W.  Rogers,  for  plaintiff: 

It  was  agreed  between  the  parties,  before  the 
drawing  of  the  petition,  that  no  question  as  to 
the  right  of  a  private  citizen  to  petition  in  a 
public  matter  would  be  raised,  and  it  is  pre- 
sumed that  no  such  contention  will  be  made. 
For  the  convenience  of  the  court,  however,  ia 
case  any  doubt  of  its  authority  to  issue  the  writ 
prayed  for  should  arise  in  connection  with  that 
question,  the  following  cases  are  cited: 

Hamilton  v.  State,  8  Ind.  452;  People  v.  Col- 
lins, 19  Wend.  56;  Union  Pacific  R.  R.  Co.  v. 
Hall,  91  U.  S.  855  (Bk.  23,  L.  ed.  432).  and  cases 
cited;  Williams  v.  Lincoln  County,  35  Me.  847; 
State  v.  Gorham,  87  Me.  461;  Dane  v.  DcrUt, 
54  Me.  95;  Walton  v.  Greenwood,  60  Me.  863. 

"On  a  summary  hearingon  a  petition  for  man- 
damus, this  court  will  not  determine. the  ques- 
tion of  the  constitutionality  of  the  law  involv- 
ing the  rights  of  third  persons,  but  will  leave 
that  question  to  be  settled  when  properly  pre- 
sented by  parties  to  an  action. 

Smyth  v.  Titcomb,  31  Me.  285. 

The  contention,  however,  that  the  statute  is 
in  conflict  with  art.  1,  §  5,  of  the  Constitution 
of  Maine,  is  without  any  foundation.  The  Con- 
stitution neither  delegates  nor  requires  the  Le- 
gislature to  delegate  to  magistrates  the  power  of 
passing  upon  the  question  of  probable  cause. 
It  has  the  right  to  withhold  that  power,  if  it 
sees  fit,  and  prescribe  instead  the  rules  and 
conditions  upon  which  they  shall  issue  their 
warrants.  That  is  precisely  what  the  Legb- 
lature  has  done  in  §  40,  and  this  court  has,  at 
least  twice,  directly  and  explicitly  declared  in 
action  to  be  constitutional. 

Gray  v.  Kimball,  42  Me.  307;  Stcte  v.  JffBr, 
48  Me.  576. 

And  the  law  has  often  been  indirectly  at- 
tained by  the  court,  the  last  time  in  the  rseart 
case  of  State  v.  Dunphy  (Me.).  3  New  Eng.  Bs> 
827. 

Messrs.  W.  P.  Thompson  and  R.  F.  Den- 
ton, for  defendant: 

In  all  cases  arising  under  any  statute  otasr 
than  Rev.  Stat.  chap.  47,  §40,  it  is  the-* 


1887.  \  Mitchell  v. 
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fest  duty  of  the  magistrate,  before  issuing  a 
warrant,  to  be  honestly  satisfied  that  the  accused 
committed  the  offense  with  which  he  is  charged. 

Rev.  Stat,  chap.- 133,  J;  6. 

Before  issuing  a  warrant  to  search  any  house 
or  place  for  property  stolen,  etc.,  the  complain- 
ant must  allege  that  he  has  probable  cause  to 
suspect  and  does  suspect  that  the  same  is  there 
concealed. 

Rev.  Stat.  chap.  182,      11,  12. 

The  Constitution  of  Maine  (art.  1,  §  5),  the 
highest  law  in  this  State,  appears  to  regulate 
the  issuing  of  search  warrants,  very  plainly. 
The  Constitution  of  the  United  States  (art.  4  of 
amendments  thereto)  is  in  substance  the  same. 

This  question  arose  in  the  early  history  of  this 
country,  in  1795,  in  the  case  of  the  United  States 
v.  Judge  Laurence,  who  refused  to  issue  a  war- 
rant to  arrest  a  deserter  from  a  ship.  The  min- 
ister of  the  French  Republic  having  complained 
to  the  President  of  the  United  States,  the  opin- 
ion of  the  court  was  obtained  thereon  and  re- 
ported in  3  Dall,  88  (8  U.  S.  bk.  1,  L.  ed.  518). 
The  court  says:  "We  are  clearly  and  unani- 
mously of  tne  opinion  that  the  district  judge 
was  acting  in  a  judicial  capacity  when  he  de- 
termined that  the  evidence  was  not  sufficient  to 
authorize  his  issuing  a  warrant  for  apprehending 
Captain  Barre:  ana  whatever  might  be  the  dif- 
ference of  sentiment  entertained  by  this  court, 
we  have  no  power  to  compel  a  judge  to  decide 
according  to  the  dictates  of  any  judgment  but 
his  own. ' 

See  also  State  v.  Nephler,  85  La.  Ann.  365. 

Probable  cause  for  a  criminal  prosecution  is 
understood  to  be  such  conduct  on  the  part  of 
the  accused  as  may  induce  the  court  to  infer 
that  the  prosecution  was  undertaken  from  pub- 
lic motives  (2  Greenl.  Ev.  p.  452);  or  a  reason- 
able ground  of  suspicion,  supported  by  circum- 
stances sufficient  to  warrant  a  cautious  man  in 
believing  that  the  party  is  guilty  of  the  offense 
(Munns  v.  Dupont,  8  Wash.  C.  Ct.  81;  Foshay 
v.  Ferguson,  2  Denio,  617). 

It  is  for  the  court  to  determine  whether  the 
facts  and  circumstances  amount  to  probable 
cause. 

Ulmer  v.  LeUmd,  1  Greenl.  185;  Stone  v. 
Crocker,  24  Pick.  81. 

So  far  as  we  have  been  able  to  determine,  the 
precise  point  involved  in  this  case  has  never 
arisen  in  this  State,  but  in  various  decided  cases, 
notably  Flaherty  v.  Longley,  62  Me.  420;  State 
v.  Miller,  48  Me.  580,  and  State  v.  BarUett,  47 
Me.  392,  the  question  of  the  constitutional  re- 
quirements in  relation  to  the  special  designation 
of  the  place  to  be  searched  and  thing  to  be  search- 
ed for,  has  arisen,  and  any  omission  in  the  war- 
rant in  this  respect  has  been  held  fatal. 

In  Stale  v.  Wheeler,  64  Me.  582,  the  question 
was  raised  whether  it  was  necessary  for  the 
complaint  to  contain  an  averment  that  com- 
plainant has  probable  cause  to  believe,  etc.,  and 
the  court  held  that  the  statute  does  not  require 
such  an  averment. 

A  statute  may  be  good  in  part  and  bad  in 
part,  if  the  parts  are  separable. 

Harris  v.  Niagara  County  Supers.  83  Hun, 
279. 

We  are  aware  that  courts  usually  hesitate 
and  move  with  great  caution  in  questioning  the 
constitutionality  of  statutes;  but  if  any  Act  of 
the  Legislature  in  fact  is  repugnant  to  the  Con- 
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stitution,  it  is  ipso  facto  void,  and  the  duty  of 
the  court  to  so  declare  it  is  as  plain  and  impera- 
tive as  any  other  duty  which  devolves  upon 
them. 

Vanhorne's  Lessee  v.  Bora  nee,  2  Dall.  304  (2 
U.  S.  bk.  1,  L.  ed.  391). 

The  general  rule  is  that  when  a  question  is 
submitted  to  the  discretion  of  a  judicial  officer 
his  judgment  is  conclusive.  He  is  not  to  be 
controlled  by  any  discretion  but  his  own. 
When  an  inferior  court  has  discretion  in  rela- 
tion to  the  proceedings  pending  before  it,  and 
proceeds  to  exercise  it,  the  courts  will  not  con- 
trol that  discretion  by  mandamus. 

Davis  v.  York  County,  68  Me.  898,  and  cases 
there  cited. 

Whenever  public  officers  are  vested  with 
powers  of  a  discretionary  nature  as  to  the  per- 
formance of  any  official  duty,  or  in  reaching  a 
given  result  of  official  action,  they  are  required 
to  exercise  any  degree  of  judgment;  while  it  is 
proper  by  mandamus  to  set  them  in  motion 
and  to  require  their  action  upon  matters  official- 
ly entrusted  to  their  judgment  and  discretion, 
the  courts  will  in  no  manner  interefere  with  the 
exercise  of  their  discretion,  or  control  or  dictate 
the  judgment  to  be  given. 

High,  Ex.  Leg.  Rem.  §  42,  p.  47;  United 
States  v.  Seaman,  17  How.  225(58  U.  8.  bk.  15, 
L.  ed.  226);  United  States  v.  Commissioner,  5 
Wall.  568  (72  U.  S.  bk.  18,  L.  ed.  692);  Secre- 
tary v.  McOarrahan,  9  Wall.  298  (76  U.  S.  bk. 

19,  L.  ed.  579). 
And  the  rule  may  be  regarded  as  established 

by  an  overwhelming  current  of  authority,  both 
English  and  American,  that  mandamus  will 
not  lie  to  control  the  exercise  of  the  discretion 
of  inferior  courts;  and  when  such  courts  have 
acted  judicially  upon  a  matter  properly  pre- 
sented to  them,  their  decision  cannot  be  altered 
or  controlled  by  mandamus  from  a  superior 
tribunal;  and  it  is  important  to  observe  that  the 
rule  applies  with  equal  force,  regardless  of  the 
propriety  or  impropriety  of  the  action  of  the 
inferior  court. 

High,  Ex.  Leg.  Rem.  §  156,  p.  144,  and  a 
multitude  of  cases  there  cited. 

It  is  sufficient  that  the  discretion  has  been 
exercised,  and  whether  rightly  or  wrongly  ex- 
ercised it  cannot  be  questioned  by  mandamus. 

Queen  v.  Harland,  8  Ad.  &  El.  826;  State  v. 
Watts,  8  La.  76,  cited  in  High,  Ex.  Leg.  Rem. 
§156,  note. 

The  only  office  of  the  writ  of  mandamus 
when  issued  to  a  subordinate  court  is  to  direct 
the  performance  of  ministerial  acts,  or  to  com- 
mand the  court  to  act  in  a  case  where  the  court 
has  jurisdiction  and  refuses  to  act;  but  the 
supervisory  court  will  never  prescribe  what  the 
decision  of  the  subordinate  court  shall  be;  nor 
will  the  supervisory  court  interfere  in  any  way 
to  control  the  judgment  or  discretion  of  the 
subordinate  court  in  disposing  of  the  contro- 
versy. 

Ex  parte  Neicman,  14  Wall.  165  (81  U.  S.  bk. 

20,  L.  ed.  879);  Life  <fe  Fire  Ins.  Co.  ofN.  T. 
v.  Wilson's  Heirs,  8  Pet.  802  (83  U.  8.  bk.  8, 
L.  ed.  958);  United  States  v.  Peters,  5  Cranch, 
135  (9  U.  8.  bk.  8,  L.  ed.  59);  Ex  parte  Brad- 
street,  7  Pet.  648  (32  U.  8.  bk.  8,  L.  ed.  815); 
Ex  parte  Many,  14  How.  24  (55  U.  8.  bk.  14, 
L.  ed.  811);  Commissioner  of  Patents  v.  Whiteley, 
4  Wall.  522  (71  U.  S.  bk.  18,  L.  ed.  885);  Life 
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<fc  Fire  Ins.  Co.  ofN.  Y.  v.  Adams,  9  Pet.  602 
(84  U.  S.  bk.  9,  L.  ed.  245). 

The  petition  for  the  writ  does  not  allege  any 
interest  of  the  petitioner  to  be  promoted,  or  that 
his  rights  are  in  any  degree  diminished,  by  the 
omission  complained  of,  more  than  any  other 
individual  in  the  community,  and  therefore  he 
is  not  entitled  to  the  writ  of  mandamus. 

High,  Ex.  Leg.  Rem.  chap.  1,  §  10. 

The  law  makes  it  the  imperative  duty  of 
municipal  officers,  assessors,  and  constables,  in 
every  city,  town,  and  plantation,  to  make  com- 
plaints and  prosecute  all  violations  of  the 
statute. 

Rev.  Stat.  chap.  27,  §  27. 

Also  sheriffs  and  their  deputies  are  invested 
with  like  duty. 

Id.  §  60. 

The  court,  in  Sanger  v.  Kennebec  County,  25 
Me.  294,  says:  "This  writ  is  grounded  on  sug- 
gestion, by  the  oath  of  the  party  injured,  and 
the  denial  of  justice  below.  A  private  indi- 
vidual can  applv  for  this  remedy  only  in  those 
cases  where  he  has  some  private  or  particular 
interest  to  be  subserved,  or  some  particular 
right  to  be  pursued  or  protected  by  the  aid  of 
this  process,  independent  of  that  which  he 
holds  in  common  with  the  public  at  large;  and 
it  is  for  the  public  officers  exclusively  to  apply, 
when  public  rights  are  to  be  subserved." 

Danforth,  J,  delivered  the  opinion  of  the 
court: 

In  this  case  the  petitioner  in  his  individual 
capacity  applies  for  a  writ  of  mandamus  to 
compel  the  respondent,  the  judge  of  the 
Police  Court  of  the  City  of  Belfast,  to  issue  a 
warrant  of  search  and  seizure,  upon  bis  com- 
plaint in  due  form  under  oath.  It  has  for  a 
very  long  time  been  well-settled  law  in  this 
State  that  "a  private  individual  can  apply  for 
this  remedy  only  in  those  cases  where  he  has 
some  private  or  particular  interest  to  be  sub- 
served, or  some  particular  right  to  be  pursued 
or  protected  by  the  aid  of  this  process,  inde- 
pendent of  that  which  he  holds  in  common 
with  the  public  at  large.  It  is  for  the  public 
officers  exclusively  to  apply  when  public  rights 
are  to  be  subserved."  Sanger  v.  Kennebec  Coun- 
ty, 25  Me.  291-296. 

No  private  right  distinct  from  that  of  the 
public  is  involved  here.  It  is  the  refusal  of  a 
public  officer  to  act  in  a  public  matter,  an 
officer  of  the  government  in  a  matter  which  re- 
lates to  the  enforcement  of  a  public  law;  and  if 
he  has  violated  his  duty  or  refuses  to  perform 
it,  there  is  other  remedy  more  appropriate  and 
efficient  than  this.  The  cases  cited  by  counsel 
are  unlike  this,  and  in  those  cited  from  our  own 
State  this  question  was  not  raised. 

Were  it  otherwise,  in  this  case,  no  available 
remedy  would  result  from  granting  the  writ. 
The  warrant  asked  for,  if  issued,  could  only  be 
against  such  liquors  as  were  in  the  building 
described  at  the  date  of  the  complaint.  If  the 
officer  were  to  levy  it  upon  any  other,  he  would 
do  so  at  his  peril;  and  so  long  a  time  has  elapsed 
since  the  complaint  was  made,  and  must  in 
cases  of  this  kind  always  elapse  before  a  judg- 
ment can  be  obtained,  that  the  issuing  of  the 
warrant  would  be  a  useless  act,  and  more 
especially  in  this  case,  as  the  building  described 
in  the  complaint  has  been  destroyecf  bv  fire,  a 
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historical  fact  of  which  the  court  will  take 
judicial  cognizance.  Under  these  facts  tbe 
court  will  not  grant  a  mandamus,  even  if  the 
petitioner  were  otherwise  entitled.  It  would  be 
an  idle  and  useless  ceremony.  Williams  v. 
Lincoln  County,  85  Me.  849;  Woodbury  v.  Pisca- 
taquis County,  40  Me.  804;  Dane  v.  Derby,  54 
Me.  102. 

Writ  denied. 

Peters,  Ch.  J., Walton,  Ubbey.Ewery. 

and  Haskell,  J  J.,  concurred. 


Inhabitants  of  LIBERTY 
v. 

Inhabitants  of  PALERMO. 

Where  a  father  has  fully  abandoned  and 
emancipated  his  daughter,  and  there 
is  a  complete  destruction  of  the  parental 
and  filial  relations,  the  furnishing  of 
pauper  supplies  to  the  daughter, 
even  with  the  knowledge  of  the  father, 
will  not  prevent  him  from  gaining  & 
new  settlement. 

(Waldo  Decided  July  1,  1887.) 

ON  report.   Judgment  for  defendants. 
The  case  ana  material  facte  are  stated  in 
the  opinion. 

Messrs.  W.  P.  Thompson  and  R.  F. 
Dunton,  for  plaintiffs: 

Evilla  May,  it  is  admitted,  has  received  pau- 
per supplies  from  the  town  of  Palermo  every 
year  since  her  birth  to  within  four  years  last 
past,  and  the  plaintiffs  claim  that  said  supplies 
were  indirectly  furnished  to  Harris  Bailey,  and 
thus  prevented  him  from  gaining  a  settlement 
in  the  town  of  Liberty. 

Garland  v.  Doner,  19  Me.  441;  Sanferd  v. 
Lebanon,  81  Me.  124;  Clinton  v.  York,  26  Me. 
167;  Eastport  v.  Lubec,  64  Me.  244. 

Emancipation  is  never  to  be  presumed,  bnt 
must  always  be  proved. 

Lowell  v.  Newport,  66  Me.  78;  Oldtovz  t. 
Falmouth,  40  Me.  108. 

The  court,  in  Sanfordv.  Lebanon,  81  Me.  134, 
says:  "The  test  to  be  applied  is  that  of  tbe 
preservation  or  destruction  of  the  parental  and 
filial  relations." 

In  Monroe  v.  Jackson,  55  Me.  59,  the  court 
says,  in  speaking  of  a  similar  case:  ' '  Porerty, 
even  culminating  in  absolute  pauperism  of  tie 
parent,  and  resulting  in  a  binding  out  to  service 
of  the  child  by  the  selectmen  until  he  is  twenty- 
one  years  of  age,  does  not  affect  it." 

In  Clinton  v.  York,  26  Me.  167,  the  settlement 
of  John  Beal  was  the  question,  and  where  sup- 

filies  furnished  his  daughter  while  living  apart 
rom  his  family  were  claimed  to  have  prevented 
the  father  from  gaining  a  settlement,  and  h  ap- 
peared that  the  daughter  had  lived  around  in  a 
good  many  places  since  her  childhood,  and  that 
her  father  would  not  have  her  in  his  house,  the 
court  held  that  the  daughter  was  not  thereby 
emancipated. 

The  court,  in  LoxceU  v.  Newport,  66  Me.  TO, 
in  reviewing  the  reported  cases  upon  the  qoet- 
tion  of  emancipation,  says:  "From  these  esses, 
as  well  as  from  others  in  harmony  with  tbem,the 
principle  to  be  deduced  is  that  emancipatioo 
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such  as  will  affect  a  settlement  under  the  pau- 
per law,  however  it  may  be  in  other  cases, 
must  be  an  absolute  and  entire  surrender,  on  the 
part  of  the  parent,  of  all  right  to  the  care  and  cus- 
tody of  the  child,  as  well  as  to  its  earnings, 
with  a  renunciation  of  all  duties  arising  from 
such  a  position." 

Mr.  William  H.  Pooler,  for  defendant: 

During  the  entire  lifetime  of  this  child  her 
father  has  bestowed  upon  her  no  parental  care; 
has  neither  exercised  nor  attempted  to  exercise 
over  her  any  parental  control ;  has  required  of  her 
no  filial  obedience  or'duty.  So  far  as  the  father 
is  concerned,  she  has  been  free  to  go  where  she 
would  and  subsist  as  she  might.  She  can  in  no 
sense  be  said  to  have  been  under  the  father's 
care  and  protection. 

In  determining  the  question  of  emancipa- 
tion, "the  best  test  which  can  be  applied  is  the 
separation  and  resulting  freedom  from  parental 
and  filial  ties  and  duties." 

Lowell  v.  Newport,  66  Me.  78. 

Applying  this  test  to  the  case  at  bar,  it  is  con- 
tended, in  behalf  of  the  defendants,  that  the 
child,  E villa  May,  was  so  thoroughly  aban- 
doned by  her  father  as  to  amount  to  complete 
emancipation. 

After  mature  deliberation  we  are  of  opinion 
that  supplies  cannot  be  considered  as  furnished 
to  a  man  as  a  pauper,  unless  furnished  to  him- 
self personally,  or  to  one  of  his  family;  and 
that  those  only  can  be  considered  as  his  family 
who  continue  under  his  care  and  protection. 

Green  v.  Buckfield,  8  Me.  186. 

In  HaUoioell  v.  Saco,  5  Me.  148,  the  court 

Ethat  though  a  man  may  receive  pauper  sup- 
constructively,  yet,  "  in  all  such  cases, 
ever,  the  supplies  must  have  been  furnished 
to  some  person  under  the  care  and  protection 
of  him  whose  settlement  is  to  be  affected ,  and 
for  whose  support  he  is  by  law  responsible." 

A  case  closely  resembling  the  case  at  bar  is 
Raymond  v.  Harrison,  11  Me.  190.  One  Ed- 
wards, in  consequence  of  the  supposed  crimi- 
nal conduct  of  his  wife,  abandoned  her  and  his 
family.  The  controverted  question  was  whether 
supplies  furnished  his  children  during  such 
separation  could  be  considered  as  furnished 
him.  The  court  says:  "  They  (the  wife  and 
children)  cannot  in  any  reasonable  construction 
be  said  to  have  remained  under  his  care  and  pro- 
tection when  the  supplies  were  furnished." 

In  Manchester  v.  West  Gardiner,  58  Me.  525, 
the  rule  is  laid  down  as  follows:  "  A  father  is 
not  to  be  made  a  pauper  by  supplies  furnished 
a  child  not  a  member  of  his  family  nor  under 
his  control." 

In  Garland  v.  Dover,  19  Me.  441,  cited  by 
plaintiffs,  the  jury  found  as  a  fact  that  the 
parental  and  filial  relation  continued. 

And  in  Sanford  v.  Lebanon,  31  Me.  124,  also 
cited  by  plaintiffs,  it  is  stated  (p.  129)  that  the 
criterion  to  be  sought  is  that  of  the  "  preserva- 
tion or  destruction  of  parental  and  filial  rela- 
tions." 

To  nse  the  language  of  the  presiding  justice 
in  Hampden  v.  Troy,'  70  Me.  485:  "The  tie 
between  the  parent  and  child  is  broken,  not 
necessarily  because  all  affection  between  them 
is  gone;  that  may  still  exist  in  a  smaller  or 
larger  degree,  or  not  at  all." 

Foster,/,  .delivered  the  opinion  of  the  court: 
MB* 


This  action  is  brought  to  recover  for  supplies 
furnished  Harris  Bailey  and  family,  paupers, 
residing  in  the  plaintiff  town. 

It  is  agreed  that  Bailey  formerly  had  a  settle- 
ment in  the  defendant  town,  and  that  before  the 
supplies  for  which  this  action  is  brought  had 
been  furnished,  he  had  acquired  a  legal  settle- 
ment in  the  plaintiff  town  by  having  his  home 
therein  for  five  successive  years,  unless  pre- 
vented by  the  fact  that  supplies  had  been  fur- 
nished by  the  defendant  town  to  E  villa  May 
Bailey.a  minor  daughter  by  a  former  wife,  from 
whom  he  was  divorced  in  1869. 

It  was  admitted  that  this  daughter  has  re- 
ceived pauper  supplies  from  the  defendant 
town  every  year  since  her  birth,  which  was  in 
April,  1867,  to  within  four  years  last  past;  and 
the  plaintiffs  claim  that  said  supplies  were  in- 
directly furnished  to  Harris  Bailey,  and  thus 
prevented  him. from  gaining  a  settlement  in  the 
plaintiff  town. 

The  defendants,  while  admitting  the  support 
to  have  been  thus  furnished  to  the  daughter, 
contend  that  it  had  no  effect  upon  the  father's 
settlement;  because,  as  they  claim,  the  child 
was,  during  all  said  time,  totally  abandoned  and 
emancipated  by  the  father. 

This  is  the  only  controverted  question  in  the 
case,— the  only  one  we  need  consider,— and  the 
one  decisive  of  the  rights  of  the  parties. 

The  evidence  satisfies  us  that  the  child  was 
emancipated  by  abandonment. 

At  the  time  the  child  was  born,  Bailey  and 
his  wife  were  living  apart  from  each  other,  hav- 
ing separated  two  months  before.  He  first  saw 
the  child  when  she  was  six  weeks  old,  his  wife 
carrying  her  to  him  where  he  was  at  work  in 
an  adjoining  town.  He  then  refused  to  take 
the  child,  utterly  refused  to  furnish  anything 
for  her,  and  denied  that  she  belonged  to  him. 
He  repeatedly  thereafter  declared  that  the  child 
was  not  his,  and  that  be  should  not  support  her, 
or  have  anything  to  do  with  her.  The  next 
time  he  saw  the  child  was  about  a  year  after 
that,  when  she  was  again  carried  to  him,  and 
he  then  refused  to  take  any  notice  of  her,  still 
denying  her  paternity,  ana  swearing  that  he 
would  never  support  her.  With  one  possible 
exception,  and  about  which  the  evidence  is  con- 
flicting, the  father  did  not  again  see  the  girl  for 
a  period  of  about  ten  years,  when  he  happened 
to  meet  her  at  a  neighbor's  house,  but  did  not 
know  who  she  was.  When  informed,  he  mani- 
fested no  interest  whatever  in  her,  and,  accord- 
ing to  his  testimony,  does  not  recollect  that  he 
ever  spoke  to  her.  The  child  was  then  eleven 
years  old,  and  his  home  had  been  in  the  plain- 
tiff town  for  more  than  six  years. 

In  1880  the  girl,  then  being  thirteen  years  of 
ago,  by  invitation,  went  to  his  house  and  re- 
mained four  days.  From  that  time  to  the  pres- 
ent the  father  has  had  nothing  to  do  with  her, 
and  it  does  not  appear  that  he  has  even  seen 
her.  While  there  is  some  evidence  that  at  one 
time  he  bought  the  child  two  yards  of  print, 
his  own  testimony  is,  "I  never  helped  her  any 
that  I  know  of;"  and  he  does  not  recollect  ever 
furnishing  the  child  anything  in  her  life  except 
just  what  food  she  ate  while  she  was  at  his 
house. 

The  father  was  a  man  of  sound  health,  able- 
bodied,  and  received  good  wages.  Divorced 
from  the  mother  of  this  child  in  1869,  when  it 
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was  two  years  of  age,  he  again  married  in  1871, 
and  has  reared  and  supported  a  family  of  four 
children,  having  received  assistance  but  once, 
and  that  only  to  the  amount  of  $5  im the  town 
of  Somerville,  previous  to  the  bill  for  which 
this  suit  is  instituted. 

The  separation  of  the  child  from  the  father 
was  not  occasioned  through  poverty,  nor  in 
other  respects  did  the  parental  and  filial  rela- 
tion continue,  as  in  Garland  v.  Dover,  19  Me. 
446;  Clinton  v.  York,  26  Me.  170;  Sanford  v. 
Lebanon,  81  Me.  124,  or  Eastport  v.  Lubee,  64 
Me.  244,  cited  by  the  plaintiffs.  Here,  from 
the  testimony  of  the  father,  it  appears  that  he 
could  have  supported  this  child  if  he  had 
wanted  to,  but  he  "didn't  want  to." 

In  the  oases  to  which  we  have  referred  it  will 
be  found  that  the  mere  fact  that  the  child  was 
not  residing  in  the  family  of  the  parent  was  not 
satisfactory  proof  of  abandonment  or  emancipa- 
tion. And  the  more  satisfactory  criterion  of 
whether  or  not  there  has  been  such  abandon- 
ment or  emancipation,  was  found  to  be  that  of 
"the  preservation  or  destruction  of  the  parental 
and  filial  relations." 

It  is  in  accordance  with  this  principle  that 
the  decisions  of  our  court  have  uniformly  held, 
in  cases  where  the  parental  and  filial  relation 
no  longer  continues  to  subsist,  and  the  father  has 
"deliberately  abandoned  his  family  and  taken 
up  his  residence  in  another  town,  emancipating 
them  from  all  duty  to  him,  and  renouncing  all 
obligation  to  them,  that  supplies  furnished, 
even  under  such  circumstances  as  imply  a 
knowledge  of  the  fact  upon  his  part,  will  not 
be  considered  as  supplies  furnished  to  him,  so 
as  to  prevent  his  gaining  a  settlement  in  his 
new  place  of  residence."  Eattport  v.  Lubee, 
64  Me.  246;  Raymond  v.  Harrison,  11  Me.  190; 
BalloweU  v.  Saco,  5  Me.  148;  Lowell  v.  Newport, 
66  Me.  87. 

During  the  entire  lifetime  of  this  child,  now 
more  than  twenty  years  of  age,  the  father  has 
bestowed  upon  her  no  parental  care.  Neither 
has  he  exercised  or  attempted  to  exercise  over 
her  any  parental  control,  and  has  required  of 
her  no  filial  obedience  or  duty.  In  no  sense 
can  it  be  said  that  she  has  been  under  her  father's 
care  and  protection.  There  was  such  a  volun- 
tary and  absolute  renunciation  of  all  duties 
arising  from  the  parental  and  filial  relation 
that,  according  to  the  established  tests  in  such 
cases,  emancipation  would  inevitably  result. 

In  Monroe  v.  Jackson,  55  Me.  59,  it  is  said  by 
Barrows,  J. ,  that  it  occurs  not  only  by  the  act 
of  God  in  depriving  the  child  of  its  natural 
protector  by  death,  but  also  "by  the  voluntary 
act  of  the  parent  in  surrendering  the  rights  and 
renouncing  the  duties  of  his  position,  or  in  some 
way  conducting  in  relation  thereto  in  a  manner 
which  is  inconsistent  with  any  further  perform- 
ance of  them." 

And  in  Lowell  v.  Newport,  66  Me.  90,  after  an 
examination  of  many  decided  cases  wherein 
the  question  of  emancipation  has  arisen,  the 
court  says:  "Indeed,  the  best  test  which  can  be 
applied  is  the  separation  and  resulting  freedom 
from  parental  and  filial  ties  and  duties,  which 
the  law  ordinarily  bestows  at  the  age  of  ma- 


lat  more  potent  evidenceof  deliberate  aban- 
donments freedom  from  parental  and  filial  ties, 
and  the  renunciation  of  all  parental  obligation 


and  duty  is  required  than  appears  in  this  cue? 
It  is  sufficient,  we  think,  to  establish  a  defense  to 
this  suit. 

Judgrrunt  for  defendant*. 

Danforth,  Walton,  Libbey,  Emery, 
and  Haskell,  J  J.,  concurred. 


Josephine  C.  CASWELL 

t>. 

Amos  PITCHER. 

A  new  trial  will  not  be  granted  be- 
cause a  bystander  expressed  an  opin- 
ion of  a  case  on  trial  in  the  presence 
of  one  of  the  jurors,  when  there  was 
no  misconduct  on  the  part  of  the  juror, 
and 'the  court  is  not  satisfied  that  any 
injurious  effect  was  produced  by  the 
remark. 


(Waldc 


-Decided  June  29, 1887.) 


ON  motion  of  plaintiff  to  set  aside  the  verdict 
and  for  new  trial.  Overruled. 
The  plaintiff  was  the  defendant's  daughter, 
and  the  suit  was  to  recover  $2,300  for  wages 
from  the  time  she  arrived  at  twenty-one  vein 
till  the  time  of  her  marriage, — fourteen  years. 

The  verdict  was  for  plaintiff  for  $68.  The 
motion  for  new  trial  was  for  the  alleged  reason 
that  a  bystander  remarked  in  the  presence  of 
the  foreman  of  the  jury,  at  the  noon  recess  of 
the  first  day  of  the  trial,  on  the  street,  "that  if 
they  gave  this  girl  the  case,  every  girl  in  the 
county  would  sue  her  father." 

The  evidence  as  to  the  exact  time  and  man- 
ner of  making  the  remark,  and  whether  the 
juror  beard  it,  was  somewhat  conflicting. 

Messrs.  Joseph  Williamson  and  Fred 
W.  Brown,  for  plaintiff. 

Messrs.  William  H.  Fopler,  aud  Thomp- 
son &  Dnnton,  for  defendant. 

Per  Curiam: 

The  fact  that  a  bystander  made  a  remark  in 
the  presence  of  a  juror  about  a  case  on  trial 
before  the  iury  to  which  the  juror  belonged, 
expressing  his  opinion  but  not  communicating 
any  information  of  fact,  the  juror  making  bo 
reply,  and  no  misconduct  on  his  part  being 
shown,  the  court  not  being  satisfied  that  any 
injurious  effect  was  produced  thereby,  b  not 
a  cause  for  a  new  trial. 

Motion  overruled. 


George  P.  BILLINGS 
v. 

Algerius  MARTIN  et  ai. 

A  town  clerk's  copy  of  the  record  sf  a 
lien  claim  had  this  certificate :  MA 
true  copy  from  records  of  the  town  of 
Eden,  vol.  5,  p.  272,  Book  of  Bert- 
gages,  etc.  April  12, 1887.  Attest:  8. ». 
Rich,  Town  Clerk  of  Eden."  Held,  suf- 
ficient evidence  of  the  reeordiag  of 
the  lien  claim  in  compliance  with  the 
statutory  provision  that  it  should  bt 
Digitized  by  VjOOglC 


1887. 


Stkatton  v.  Shoenbab. 


769 


recorded  by  the  town  elerk  in  a  book 
kept  for  that  purpose. 

(Hancock  Decided  June  29,  1887.)  , 

ON  exceptions  by  Catherine  Hincb,  the 
owner  of  the  building  upon  which  a  lien 
was  claimed  by  the  plaintiff,  to  enforce  which 
this  suit  was  brought.    Exception*  overruled. 

The  exceptions  were  to  the  ruling  of  the 
presiding  justice  that  the  following  certificate 
was  sufficient  evidence  of  a  compliance  with 
Rev.  Stat.  chap.  91,  §  82: 

Bar  Harbor,  Me.  July  16,  1886. 
I,  George  P.  Billings,  of  Eden,  in  the  county 
of  Hancock  and  State  of  Maine,  certify  on 
oath  that  the  following  is  a  true  statement  of 
the  amount  due  me,  with  all  just  credits  given, 
for  labor  done  by  contract  with  Algerius  Mar- 
tin of  Sullivan,  in  said  county,  upon  a  dwelling- 
house,  the  owner  of  which  to  me  is  unknown, 
situated  on  Eden  Street  in  the  village  of  Bar 
Harbor,  in  said  Eden,  between  the  bouse  owned 
or  occupied  by  James  Hinch  and  the  house 
of  Prof.  George  Harris,  upon  a  lot  of  land 
bounded  and  described  as  follows:  Bounded 
on  the  north  by  land  owBed  or  occupied  by 
James  Hinch,  on  the  west  by  land  of  James 
Eddy,  on  the  south  by  land  of  Prof.  George 
Harris,  and  on  the  east  by  said  Eden  Street, 
to  wit: 

For  labor,  115$  days  from  the  16th  day 
of  November,  1885,  to  and  including 
the  17th  day  of  June,  1886,  at  $2.00 
per  day  $231.60 

Less  cash  paid  me  by  Algerius  Martin. .  127.80 

$108.70 

for  which  I  claim  a  lien  on  said  building  and 
land.  George  P.  Billings. 

State  of  Maine,  )  „_ 

Hancock,      \ w"  July  16,  1886. 

Subscribed  and  sworn  to  by  the  said  George  P. 
Billings,  before  me,     William  P.  Foster. 

Justice  of  the  Peace,  [l.  8.] 

Filed  July  17,  1886.   A  true  copy  received 
and  recorded  July  17,  1886,  at  5$  o'clock,  p.m. 
Attest:  S.  N.  Rich, 

Town  Clerk  of  Eden. 
A  true  copy  from  records  of  the  town  of 
Eden,  vol.  5,  p.  272,  Book  of  Mortgages,  etc., 
April  12,  1887. 

Attest:  8.  N.  Rich, 

Town  Clerk  of  Eden. 


book,  but  in  the  agreement  book.  Held,  prop- 
erly recorded. 

Paige  v.  Wheeler,  92  Pa  282.  See  Sicepson 
v.  Exchange  db  Deposit  Bank,  9  Lea  (Tenn.), 
718,  where  trust  deed  was  recorded  by  mistake 
in  book  of  chattel  mortgages. 

Mortgagee,  having  done  all  the  statute  re- 
quires of  nim,  cannot  be  prejudiced  by  failure 
of  officer  to  do  his  duty. 

People  v.  Bristol,  85  Mich.  28.  See  also  Phil- 
lips, Mech.  L.  §8  297,  886;  58  Ind.  885;  48  Ark. 
144;  8  La.  Ann.  248;  18  Barb.  198;  58  N.  H.  428. 

The  statute,  while  requiring  that  the  state- 
ment of  a  lien  claim  shall  be  recorded  by  the 
town  clerk  "  in  a  book  kept  for  that  purpose," 
does  not  require  that  it  be  recorded  in  a  book 
kept  only  for  that  purpose. 

Per  Curiam: 

The  evidence  offered  to  prove  the  recording 
of  the  lien  claim  of  the  plaintiff  in  the  town 
records  of  Eden  was  competent  for  the  purpose 
and  rightly  admitted,  and  is  sufficient  to  prove 
compliance  with  the  statute  in  such  cases. 

Exception*  overruled. 


Warren  STRATTON 

v. 

John  SHOENBAR  and  St.  John  Hotel. 

A  laborer, with  his  own  hand, wrote  a  bill 
for  his  own  labor  on  a  building,  and 
made  oath  to  it,  and  filed  it  with  the 
town  elerk  for  the  purpose  of  secur- 
ing his  lien  claim.  Held,  that  thus 
writing  his  own  name  at  the  top  of 
the  bill  was  not  a  sufficient  compliance 
with  a  statute  which  required  that 
the  statement  of  his  claim  should  be 
subscribed  by  the  lien  claimant,  as  well 
as  sworn  to,  before  it  is  filed  for  record. 

(Hancock  Decided  June  29. 1887.) 

ON  exceptions  by  the  plaintiff.  Overruled. 
An  action  to  enforce  a  laborer's  lien  on  St. 
John  Hotel,  in  Sullivan. 
The  court  states  the  material  facts. 
Mr.  B.  T.  Soule,  for  plaintiff. 
Messrs.  Wiswell  As  King,  for  defendant. 

Per  Curiam : 

This  was  an  action  to  enforce  an  alleged  lien 
for  labor  furnished  by  the  plaintiff  upon  the 
8t.  John  Hotel,  in  Sullivan,  without  any  con- 
tract with,  though  by  the  consent  of,  the  owner. 
Within  the  thirty  days  after  the  labor  was  so 
furnished,  the  plaintiff  made,  in  his  own  hand- 
writing, the  following  bill: 

8ullivan,  Aug.  12,  1884. 
The  St  John  Hotel,  John  Shoenbar,  Proprietor, 
To  Warren  Stratton,  Dr. 
From  June  to  date. 
To  85*  days' painting  at  $2.50.$88.12 

•*  2  books  G.  leaf   1.00 

«•  Colors  50 


Messrs.  Deasy  A  Higgins,  for  defendant: 

A  lien  should  be  recorded  in  a  book  kept  for 
that  purpose. 

Rev.  Stat.  chap.  91,  §  82. 

Everything  necessary  to  the  validity  of  a 
lien  must  be  shown. 

Statement  that  a  claim  recorded  in  a  book  of 
mortgages,  etc.,  without  showing  that  it  was 
also  a  book  kept  for  recording  liens,  is  fatal. 

Falkner  v.  Colshear,  89  Ind.  201;  Phillips, 
Mech.  L.  §  868. 

Mr.  W.  P.  Foster,  for  plaintiff: 

Certified  copy  of  record  of  lien  claim  is  ad- 
missible to  prove  when  recorded.  ftttri  ft0 

Bicker  v.  Joy,  72  Me.  106.  fW  04 

Even  if  the  clerk  made  mistake  in  recording,  This  bill  he  made  oath  to,  and  filed  in  the 
that  is  not  fatal.  An  instrument  in  law  a  de-  town  clerk's  office  in  Sullivan  within  said  thirty 
feasance  was  recorded,  not  in  the  mortgage '  days. 

«  N.E.B.V.  iv.  49  30(609 
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It  was  contended  by  the  plaintiff  that  the 
name  "Warren  Stratton"  in  the  above  bill,  be- 
ing in  his  handwriting,  was  subscribing  the 
statement  as  required  by  Rev.  Stat.  chap.  91, 
§  32.  We  think  not  The  statute  intends  the 
statement  to  be  attested  or  certified  by  the  lien 
claimant,  and  to  that  end  requires  him  to  "sub- 
scribe" it. 

There  must  be  a  writing  of  his  signature  for 
the  purpose  of  attesting  the  correctness  of  the 
statement. 

That  evidently  was  not  done  in  this  case. 
Exceptions  overruled. 


Luther  E.  WYMAN 
v 

Marcus  WENTWORTH. 

The  provisions  of  Rev.  Stat.  chap.  88, 
§  61,*  do  not  apply  to  a  contract  be- 
tween other  parties,  that  one  shall  pay 
to  the  other  the  charge  by  the  owner 
for  the  service  of  a  stallion  as  a  part 
of  the  consideration  in  the  sale  of  the 
mare. 

(Waldo  Decided  June  »,  1887.) 

ON  exceptions  by  the  defendant.  Overruled. 
This  was  an  appeal  from  the  decision  of  a 
trial  justice  in  an  action  to  recover  the  sum  of 
$15,  which  sum  the  plaintiff  had  agreed  to  pay 
the  owner  of  a  stallion  for  service,  after  the 
mare  foaled,  and  the  plaintiff  sold  the  mare 
while  with  foal  to  the  defendant,  who  agreed, 
as  a  part  of  the  consideration  of  sale,  to  pay  the 
charge  for  the  use  of  the  stallion  when  due. 

The  defendant  denied  the  agreement,  and  con- 
tended that  no  action  could  be  maintained  upon 
it  if  it  had  been  made,  because  the  stallion  bad 
not  been  registered  as  required  by  Rev.  Stat, 
chap.  88,  §  61.   The  exceptions  were  to  the 
ruling  of  the  presiding  justice  that  that  statute 
did  not  apply  to  this  case. 
Mr.  J.  H.  Montgomery,  for  defendant. 
Mr.  George  E.  Johnson,  for  plaintiff: 
This  stallion  was  not  advertised,  either  "by 
written  or  printed  notices,"  and  the  statute  was 
intended  to,  and  does,  apply  only  to  such  own- 
er or  keeper  as  advertises  his  stallion. 

Rev.  Stat.  chap.  7,  §  16,  defining  the  du- 
ties of  registers  of  deeds,  says:  "Registers  shall 
receive  all  copies  of  seizures  on  executions; 
«  *  *  also  certificates  of  advertised  stallions," 
etc.,  showing  that  the  Legislature  intended 
the  statute  to  apply  *only  to  advertised  stal- 
lions. 


"8  61.  •The  owner  or  keeper  of  any  stallion  for 
breeding  purposes,  before  advertising:,  by  written 
or  printed  notices,  the  services  thercot,  shall  file  a 
certificate  with  the  register  of  deeds  in  the  county 
where  said  stallion  Is  owned  or  kept,  stating-  the 
name,  color,  age.  and  size  of  the  same,  together 
with  the  pedigree  of  said  stallion  as  fully  as  attain- 
able, and  the  name  of  the  person  by  whom  he  was 
bred.  Whoever  neglects  to  make  and  file  such  cer- 
tificate shall  recover  no  compensation  for  si  id  ser- 
vices, and  if  he  knowingly  and  willfully  makes  and 
flies  a  false  certificate  of  the  statements  aforesaid, 
he  forfeits  $100,  to  be  recovered  by  complaint.  In- 
dictment, or  action  of  debt  for  the  county  where 
the  offense  Is  committed." 
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"The  owner  or  keeper"  must,  before  adver- 
tising, file  such  certificate;  and  if  he  advertiKt 
without  filing  the  certificate,  he  can  recover  do 
pay  for  such  services. 

But  this  is  not  an  action  to  recover  pay  for 
the  services  of  the  stallion,  but  to  recover  the 
price  agreed  upon  for  the  mare  sold. 

The  contract  of  purchase  was  legitimate,  and 
the  defendant  promised  to  pay  the  $15  as  apart 
of  the  purchase  money,  and  that  is  what  be  is 
asked  to  do  now. 

Per  Curiam: 

The  provisions  contained  in  Rev.  Stat  chap. 
88,  §61,  which  provides  that  the  owner  of  a 
stallion  shall  have  no  right  of  recovery  for  the 
services  of  the  animal  unless  the  owner  makes 
the  record  required  in  the  county  registry,  don 
not  apply  to  a  contract  between  other  parties 
that  the  one  shall  pay  to  the  other  for  such  ser- 
vices as  a  part  of  the  consideration  in  the  sale 
of  a  horse. 

Exceptions  overruled. 


STATE  of  Maine 
v. 

Alanson  M.  PHILLIPS. 

After  an  assessor  has  been  elected  by 
the  board  of  aldermen,  the  board  can- 
not, at  an  adjourned  session,  held  the 
next  day,  reconsider  the  election  of 
such  assessor  and  elect  another  person 
to  that  office. 


0 


(Hancock  Decided  June  28, 1887.) 

N  exceptions  by  defendant.  Overruled. 
Information  of  the  attorney-general  in  the 
nature  of  quo  warranto. 
The  facts  are  stated  by  the  court. 
Mr.  John  B.  Redman,  for  defendant 
Messrs.  Wiswell  A  King,  for  the  State. 

Per  Curiam : 

At  a  meeting  of  the  aldermen  of  the  dry  of 
Ellsworth,  held  on  the  15th  day  of  March,  1887, 
for  the  purpose  of  electing  city  officers,  a  bal- 
lot was  taken  for  second  assessor  of  taxes,  and 
Albert  G.  Blaisdell  was  declared  elected.  The 
meeting  was  then  adjourned  to  the  next  day, 
when  it  was  voted,  on  motion  therefor,  to  re- 
consider the  said  election,  and  on  a  ballot  af- 
terwards taken  the  respondent  was  declared 
elected. 

The  vote  to  reconsider  the  election  of  Blais- 
dell was  without  legal  authority,  and  the  elec- 
tion of  the  respondent  was  void,  there  being  so 
vacancy. 

Exception*  overruled.  Judgment  of  ouster  «/- 
firmed. 


Henrietta  NASH 
v. 

George  A.  SOMES. 

When  the  evidence  does  not  so  ationgly 
preponderate  against  the  verdict  as 

to  bring  the  case  within  the  well-estab- 
lished rule  by  which  the  court  is  < 
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trolled,  a  new  trial  will  not  be  err  ant- 
ed on  the  ground  that  the  verdict  was 
against  the  evidence,  though  the  court 
might  have  found  the  other  way  upon 
the  same  evidence. 

(Hancock  Decided  June  28, 1887.) 

ON  motion  by  defendant  to  set  aside  the  ver- 
dict and  for  new  trial.  Overruled. 
Real  action  to  recover'  a  lot  of  land  known 
as  the  Lake  Morris  lot,  situated  on  the  eastern 
side  of  Somes's  Sound  in  Mount  Desert.  The 
verdict  was  for  the  plaintiff. 
Messrs.  Wiswell  &  King,  for  defendant. 
Mr.  George  P.  Dutton,  for  plaintiff. 

Per  Curiam : 

While  this  court,  if  acting  upon  the  evidence 
reported,  to  render  a  decision  upon  its  weight, 
might  find  against  the  plaintiff,  still  we  cannot 
say  that  it  preponderates  so  strongly  against 
the  plaintiff  as  to  bring  the  case  within  the 
well-established  rule  by  which  the  court  is  con- 
trolled on  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evidence. 

Motion  overruled. 


Inhabitants  of  ORNEVILLE 
v. 

Caleb  O.  PALMER. 

An  action  can  not  be  maintained  to  re- 
cover a  tax  assessed  by  a  board  of 
three  assessors,  two  of  whom  took 
the  oath  of  office  before  the  modera- 
tor of  the  town  meeting  at  which  they 
were  elected. 

(Piscataquis  Decided  June  29, 1887.) 

ON  report.   Plaintiffs  nonsuit. 
The  opinion  states  the  case. 
Mr.  George  W.  Howe,  for  plaintiffs: 
Where  forfeitures  are  not  involved,  proceed- 
ings for  the  collection  of  taxes  should  be  con- 
strued practically  and  liberally. 
Cressey  v.  Parks,  76  Me.  534. 
An  acting  collector  has  authority  to  demand 
and  discharge  a  tax  under  the  Act  of  1874. 
Oldtown  v.  Blake,  74  Me.  280. 
The  oath  taken  by  the  assessors  was  suffi- 
cient, and  in  conformity  with  the  provisions  of 
Rev.  Stat.  chap.  1,  §  6. 

Greene  v.  Lunt,  58  Me.  582. 
It  makes  no  difference  whether  the  lands  of 
nonresidents,  proprietors  in  their  said  town, 
were  improved  or  unimproved. 
Oldtown  v.  Blake,  74  Me.  280. 
In  the  assessment  no  survey  is  named,  but  in 
said  town  there  are  no  other  lots  of  like  num- 
ber as  those  in  the  writ  and  assessment,  hence 
the  survey  named  in  the  writ  might  be  stricken 
therefrom  without  destroying  the  plaintiffs' 
right  of  action,  and  treated  as  surplusage. 
1  Greenl.  Ev.  §  51. 

It  is  sufficient  if  they  so  describe  them  in 
their  assessment  that  they  can  be  identified  with 
reasonable  certainty. 

French  v.  Patterson,  61  Me.  209. 

The  collector  is  the  proper  person  to  make 
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demand  of  the  taxpayer  in  suit  for  taxes  under 
Rev.  Stat.  chap.  6,  §  175. 

York  v.  Goodwin,  67  Me.  260. 

In  LitOefield  v.  Brooks,  50  Me.  476,  it  was  re- 
marked by  Appleton,  Oh.  J.:  "By  these  pro- 
visions it  is  unmistakably  apparent  that  it  was 
the  legislative  intention  that  every  male  inhab- 
itant of  this  Stale,  and  that  all  property  within 
the  same,  with  certain  exceptions  not  affecting 
this  case,  should  be  taxed.  No  person  is  to  be 
exempt.  No  one  should  be.  No  property  is 
exempt.  None  should  be.  The  payment  of 
taxes  is  the  price  paid  for  the  protection  which 
government  gives  to  person  and  to  property. 
The  State  affords  security  to  all  persons.  It 
protects  all  property.  The  burden  of  main- 
taining government  should  be  coextensive  with 
the  benefits  conferred."  We  think  the  above 
quotation  applies  with  equal  force  to  the  case 
at  bar. 

Mr.  C.  A.  Everett,  for  defendant 

Haskell,  J.,  delivered  the  opinion  of  the 
court: 
Debt  to  recover  tax. 

It  is  settled  law  in  this  State  that  assessors 
must  qualify  by  taking  the  oath  of  office  in  the 
manner  prescribed  by  statute  before  they  can 
assess  a  legal  tax.  Rev.  8tat.  chap.  8,  §  24;  Dres- 
den v.  Goud,  75  Me.  298. 

The  statute  provides  that  assessors  may  be 
sworn  "by  the  town  or  parish  clerk,  or  by  any 
person  authorized  by  law. "  Rev.  Stat.  chap.  8, 
g  24.  Two  of  the  assessors  attempted  to  qual- 
ify by  taking  the  oath  of  office  before  the  mod- 
erator, who  was  not  authorized  by  law  to  ad- 
minister oaths  in  such  cases,  and  therefore  these 
assessors  were  not  legally  qualified  to  perform 
the  duties  of  office,  and  could  not  assess  a  legal 
tax. 

Plaintiffs  nonsuit. 

Peters,  Oh.  J.,  Walton,  Danforth,  Lib- 
bey,  and  Emery,  JJ.,  concurred. 


Sarah  A.  ROWELL 
v. 

Nymphas  BODFISH. 

A  deed  of  "one  undivided  half  part"  of 
certain  premises  "upon  which  any 
valuable  mineral  substances  maybe 
discovered  or  found,  which  the  said 
grantee  may  deem  proper  to  open  and 
improve  on  said  one  undivided  half  of 
said  land,"  is  rather,  in  effect,  an  agree- 
ment for  one  half  the  minerals,  with 
the  right  to  operate,  than  a  convey- 
ance of  an  absolute  fee  in  one  half  the 
premises. 

(Somerset  Decided  June  29, 1887.) 

ON  exceptions  by  the  defendant.  Overruled. 
Writ  of  entry.  Plea,  general  issue,  with 
brief  statement,  disclaiming  all  except  one  un- 
divided half  of  the  demanded  premises,  both  of 
which  were  filed  within  the  first  two  days  of 
the  return  term  of  the  writ. 

The  defendant's  title,  if  any,  depended  en- 
tirely upon  the  construction  of  a  deed  to  him, 
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from  the  plaintiff,  dated  September  15,  1877, 
duly  acknowledged  and  recorded. 

The  descriptive  portion  of  the  deed  is  as  fol- 
lows: 

"A  certain  piece  or  parcel  of  land  situate  in 
said  Harmony,  and  being  one  undivided  even 
half  part  of  all  the  land  comprising  the  home- 
stead farm  now  occupied  and  owned  by  me, 
the  aforesaid  Sarah  A.  Row  ell,  on  which,  upon 
which  any  valuable  mineral  substances  may  be 
discovered  or  found,  which  the  said  grantee 
may  deem  proper  to  open  and  improve  on  said 
one  undivided  half  of  said  land." 

The  presiding  judge  ruled  that  the  deed  con- 
veyed only  an  undivided  half  of  so  much  of  the 
farm  referred  to  as  had  valuable  mineral  sub- 
stances upon  it;  and  there  being  no  evidence 
that  any  portion  of  the  farm  had  such  sub- 
stances upon  it,  apparently  nothing  passed  by 
the  deed,  nnd  instructed  the  iury  to  return  a 
verdict  for  the  plaintiff  for  the  whole  of  the 
demanded  premises;  and  such  a  verdict  was 
returned.  To  that  ruling  the  defendant  ex- 
cepted. 

Stem*.  Hudson  &  Everett,  for  defend- 
ant. 

Mr.  D.  D.  Stewart,  for  plaintiff. 

Per  Curiam : 

Viewing  the  language  of  the  deed  in  the 
light  which  is  shed  upon  the  whole  of  it,  and 
giving  effect  to  all  its  parts,  rather  than  to  any 
particular  portion  or  phrase,  it  is  evident  that 
the  intent  of  the  grantor  was  not  to  convey  a 
fee  to  one-half  part  of  the  farm.  It  was  rather 
in  effect  an  agreement  for  one  half  the  minerals, 
with  the  right  to  operate,  than  a  conveyance 
of  an  absolute  fee  in  one  half  the  farm. 

At  most,  it  could  not  be  construed  as  convey- 
ing any  more  than  one  undivided  half  of  the 
land  "upon  which  any  valuable  mineral  sub- 
stances may  be  discovered  or  found,  which  the 
said  grantee  may  deem  proper  to  open  and  im- 
prove." 

The  ruling  of  the  court  was  therefore  correct, 
and  the  entry  must  be — 
Exceptions  overruled. 


Inhabitants  of  BURNHAM 
v. 

Inhabitants  of  CORINTH. 

1.  By  the  statute  of  Maine  no  derivative 
settlement  is  acquired  or  changed  by 
a  marriage  which  was  procured  by 
one  of  the  municipal  officers  of  the 

town  in  which  the  wife  had  her  settle- 
ment. 

2.  The  children  of  such  parents  have 
the  settlement  they  would  have  had  if 
no  marriage  had  taken  place. 

8.  The  statute  is  applicable,  though  not 
enacted  until  after  the  marriage  and 
the  birth  of  the  children. 

(Waldo  Decided  June  28, 1887.) 

ON  exceptions  by  the  defendants.  Overruled- 
This  was  an  action  of  assumpsit  to  recover 
for  pauper  supplies  furnished  to  two  minor 
children  of  Charles  E.  Emery  and  his  wife, 
Jennie  Emery. 
C12 


It  was  admitted  at  the  trial  that  the  settle- 
ment of  Charles  E.  Emery  at  the  time  of  bis 
marriage  to  Jennie,  August  19, 1879,  wash)  the 
town  of  Burnham,  and  that  the  settlement  of 
his  wife  at  the  time  of  their  marriage  was  in 
the  town  of  Corinth.  It  was  shown  at  tbe  trial 
that  the  children  were  both  born  prior  to  the 
year  1888.  There  was  evidence  tending  to 
show  that  the  marriage  was  procured  by  one . 
of  the  municipal  officers  of  the  town  of  Corintb. 
Thereupon  the  presiding  judge  instructed  the 
jury  as  follows: 

"But  the  statute  goes  further,  and  says: '  and 
no  derivative  settlement  is  acquired  or  changed 
by  a  marriage  so  procured,  but  the  children  of 
such  marriage  and  their  descendants  have  the 
settlement  which  they  would  have  bad  if  do 
such  marriage  had  taken  place.' 

"  Now  I  instruct  you  here  that  this  statute  i< 
applicable  to  this  case  if  the  facts  are  sufficient 
to  bring  it  within  its  provisions,  although  tbe 
statute  was  not  passed  until  after  this  marriage; 
and  although  tbe  statute  was  not  passed  until 
after  the  birth  of  these  children,  still  it  is  ap- 
plicable the  same  as  if  it  had  been  passed  prior 
to  both  the  marriage  and  tbe  birth  of  the  chil- 
dren." 

Messrs.  Davis  &  Bailey,  for  defendants. 

Mr.  William  H.  Fogler.  for  plaintiffs: 

The  plaintiffs  claim  that  the  marriage  was 
procured  to  change  the  settlement  of  the  wo- 
man by  the  agency  or  collusion  of  tbe  town  of- 
ficers of  Corinth,  and  that  by  virtue  of  the  pro- 
visions of  Rev.  Stat.  $5  1,  as  amended  by  Pub. 
Laws  1888,  chap.  108,  the  children  of  such  mar- 
riage have  the  settlement  of  their  mother,  as 
though  no  such  marriage  had  taken  place. 

The  defendants  contend  that  said  section  as 
amended  does  not  apply  to  this  case,  for  tbe 
reason  that  the  marriage  of  Emery  to  Jennie 
Allen  took  place,  and  both  children  were  bora, 
before  the  passage  of  the  Act  of  1888. 

"Tbe  Legislature  has  no  power  to  disturb 
vested  rights;  but  rules  for  the  settlement  of 
paupers  have  always  been  regarded  by  courts 
as  matters  of  mere  positive  or  arbitrary  regula- 
tion, in  establishing  which  the  Legislature  is 
limited  in  its  power  only  by  its  own  perception 
of  what  is  proper  and  expedient." 

Lewision  v.  North  Yarmouth,  5  Me,  66;  Go- 
shen v.  Richmond,  4  Allen,  458. 

"The  Legislature  has  the  right  to  prescribe 
what  may  constitute  a  settlement,  or,  within 
reasonable  limits,  what  shall  be  evidence  of  a 
settlement,  and  may  alter  the  law  upon  the  sub- 
ject from  time  to  time." 

Appleton  v.  Be/font,  67  Me.  579;  BHmont  v. 
Morrill,  69  Me.  814;  Bridgewater  v.  Plymouth, 
97  Mass.  882;  Dedham  v.  Milton,  136  Mass.  424. 

Per  Curiam: 

The  ruling  of  the  presiding  justice  is  precise- 
ly in  accord  with  the  decision  of  this  court  hi 
Appleton  v.  Belfast,  67  Me.  579,  and  is  correct. 

Exceptions  overruled. 


J.  Edwin  EATON, 
v. 

Humphrey  N.  LANCASTER  ft  al. 

1.  The  keeper  of  a  livery  and  boardia* 
stable  is  liable  for  damage  to  a  hone 
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boarding  therein,  caused  by  the  negli- 
gence and  carelessness  of  an  employee 
in  the  performance  of  bis  duties. 

2.  Whether  a  night  watchman  in  a  livery 
and  boarding  stable  is  guilty  of  neg- 
ligence within  the  scope  of  his  employ- 
ment by  permitting  three  partially 
intoxicated  men.  v  bom  he  knew  to  be 
smokers,  and  supplied  with  pipes  and 
matches,  to  go, into  the  hayloft  after 
midnight  to  pass  the  remainder  of  the 
night,  is  a  question  of  fact  for  the  jury. 

3.  Facts  stated  which  would  authorise  a 
jury  to  find  negligence. 

(Waldo  Decided  July  W,  1887.) 

ON  exceptions  by  the  plaintiff.  Sustained. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  E.  Hanley,  for  plaintiff: 
"Negligence,"  in  correct  legal  phraseology  is 
more  nearly  synonymous  with  "carelessness" 
than  any  other  word.   It  signifies  primarily 
the  want  of  care,  caution,  attention,  diligence, 
skill,  or  discretion  in  the  performance  of  an  act 
by  one  having  no  positive  intention  to  injure 
the  person  complaining  thereof.   The  secon- 
dary meaning  of  "negligence"  includes  every 
omission  to  perform  a  duty  imposed  by  law  for 
the  avoidance  of  injury  to  persons  or  property. 
Shearm.  &  Redf.  Ncg.  $  2. 
Ordinary  care  is  such  as  is  usually  exercised 
under  like  circumstances  by  men  of  average 
prudence. 
Id.  §§  20,21. 

All  persons  to  whom  goods  and  chattels  are 
delivered  to  be  kept  for  hire  and  reward,  and 
who  are  paid  expressly  and  specifically  for  the 
exercise  of  their  labor  and  care  in  keeping 
them,  and  not  merely  for  the  finding  of  a  place 
of  deposit,  are  bound  to  exercise  that  amount 
of  care  and  vigilance  for  their  preservation 
which  the  most  prudent  and  careful  of  men 
exercise  for  the  protection  of  their  own  prop- 
erty. 

1  Add.  Torts,  §  800. 

A  master  is  responsible  to  third  persons  for 
the  negligence  of  his  servants  in  the  course  of 
their  employment  as  such,  to  the  same  extent  as 
if  the  act  were  his  own;  and  is  responsible 
even  for  their  willful  acts,  though  unauthorized 
or  forbidden  by  him. 

Shearm.  &Redf.  §  59. 

There  is  no  such  rule  as  that  the  master  is 
not  liable  for  the  willful  and  wrongful  acts  of 
his  servants,  though  such  a  doctrine  has  often 
been  propounded  id  judicial  opinions. 

The  party  employing  has  the  selection  of  the 
agent  employed;  and  it  is  reasonable  that  he 
who  has  mace  choice  of  an  unskillful  or  care- 
less person  to  execute  his  orders  should  be 
responsible  for  any  injury  resulting  from  his 
want  of  skill  or  want  of  care. 

Id.  S  79. 

One  who  retains  a  servant,  with  knowledge 
of  his  negligent  habits,  very  clearly  assumes  all 
the  risks  of  such  habits. 

Id.  £  601. 

The  plea  of  not  guilty  in  actions  for  injuries 
caused  by  the  negligence  of  the  defendant, 
operates  as  a  denial  only  of  the  wrongful  act 
alleged  to  have  been  committed  by  the  defend 
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ant,  and  no  defense  other  than  such  denial  is 
admissible  under  that  plea. 

1  Add.  Torts,  §  685. 

The  bailee  or  general  owner  may  recover. 

Little  v.  Fossett,  84  Me.  545,  and  cases  there 
cited;  Healey  v.  Gray,  68  Me.  489;  1  Add. 
Torts,  577, 692;  Shearm.  &  Redf.  Neg.  sj  14; 
Mason  v.  Thompson^  20  Am.  Dec.  471. 

The  liability  of  a  defendant  for  tortious  neg- 
ligence is  broader  than  an  action  on  contract. 

Shearm.  &  Redf.  Neg.  §  594. 

Proof  of  delivery  of  property  for  the  perform- 
ance of  service  thereon,  and  its  subsequent  loss, 
i»  prima  facie  evidence  of  negligence. 

Beardslce  v.  Richardson,  25  Am.  Dec.  596; 
Marlatt  v.  Levee  Steam  0.  P.  Co.  29  Am.  Dec. 
468;  Hill  v.  Owen,  35  Am.  Dec.  124;  Shaw  v. 
Berry,  81  Me.  478,  481;  1  Add.  Torts,  £§  586- 
600. 

The  questions  of  negligence  and.  the  degree 
of  care  are  for  the  jury. 

Kewsonr.  Axon,  10  Am.  Dec.  685;  Shearm.  & 
Redf.  §  11,  notes  1,  2,  p.  13;  Noyes  v.  Shepherd, 
80  Me.  179. 

Imminent  danger  expected  from  fire  or  flood 
cannot  excuse  or  exempt  one  from  the  use  of 
ordinary  care  to  prevent  unnecessary  injury  to 
the  property  of  others.   What  would  be  ordi-  ' 
nary  care  must  be  determined  by  the  jury. 

Noyes  v.  Shepherd,  supra. 

Innkeeper  is  liable  for  horses  of  guests  in- 
jured or  killed  by  negligence  in  securing  them, 
or  by  imperfect  or  badly-constructed  stable. 

Swaum  v.  Broion,  72  Am.  Dec.  568;  Bicker- 
son  v.  Rogers,  40  Am.  Dec.  642. 

When  it  be  doubtful  whether  ordinary  care 
has  been  used  or  not,  the  presumption  is  against 
the  bailee. 

Newson  v.  Axon,  10  Am.  Dec.  685. 

Where  evidence  has  been  introduced  tending 
to  prove  all  points  required  by  law  to  be  provea 
to  maintain  the  action,  although  circumstantial 
in  its  character,  and  to  be  inferred  from  the 
facte  proved,  a  nonsuit  ought  not  to  be  ordered, 
but  the  case  should  be  submitted  to  the  jury. 

Savage  Mfg.  Co.  v.  Armstrong,  17  Me.  84; 
Foster  v.  Bixfleld,  18  Me.  880;  lake  v.  MUliken, 
62  Me.  240. 

In  Ricker  v.  Freeman,  50  N.  H.  420.  Poster, 
J.,  says:  "We  think  the  principle  is  clearly 
established  that  negligence  may  be  regarded  as 
the  proximate  cause  of  an  iniury  of  which  it 
may  not  be  the  sole  and  immediate  cause.  If  de- 
fendant's negligent,  inconsiderate,  and  wanton, 
though  not  malicious,  act  concurred  with 
any  other  thing,  person,  or  event,  other  than 
the  plaintiff's  own  fault,  to  produce  the  injury, 
so  that  it  clearly  appears  that,  but  for  such 
negligent,  wrongful  act,  the  injury  would  not 
have  happened,  and  both  circumstances  are 
closely  connected  with  the  injury  in  the  order 
of  events,  the  defendant  is  responsible,  even 
though  his  negligent,  wrongful  act  may  not 
have  been  the  nearest  cause  in  the  chain  of 
events  or  order  of  time." 

Mr.  W.  H.  Fogler.  for  defendants: 

The  defendants  were  bailees  for  plaintiff,  and 
as  such  were  bound  to  ordinary  diligence  and 
responsible  for  ordinary  negligence.  They 
were  bound  to  take  only  common  and  reason- 
able care  of  the  plaintiff's  team. 

Story,  Bailm.  §  442  et  seq.;  Healey  v.  Gray,  68 
Me.  489;  Burnham  v.  Young,  72  Me.  278; 
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Foster  v.  Essex  Bank,  17  Mass.  601;  Maynard 
v.  Buck,  100  Mass.  47. 

"Ordinary  care"  means  such  care  as  men  of 
ordinary  sense,  prudence,  and  capacity  would 
take,  under  like  circumstances,  in  the  conduct 
and  the  management  of  their  own  affairs. 

Shrewtbury  v.  Smith,  12  Cush.  177;  Shaw  v. 
Boston  dk  W.  R.  R.  Corp.  8  Gray,  45. 

"Ordinary  care"  has  relation  to  the  situation 
of  the  parties  and  the  business  in  which  they 
are  engaged. 

Fletcher  v.  Boston  A  M.  R.  R.  1  Allen,  9; 
Cunningham  v.  Hall,  4  Allen,  268. 

In  the  case  at  bar  it  cannot  be  contended  that 
there  was  any  want  of  ordinary  care  on  the  part 
of  the  defendants  personally,  for  neither  of  them 
did  any  act  in  connection  with  the  plaintiffs 
team. 

The  master  is  not  responsible  if  the  wrong 
done  by  the  servant  is  done  without  bis  author- 
ity, and  not  for  the  purpose  of  executing  his 
orders,  or  doing  his  work. 

Shearm.  &  Redf.  Neg.  §§  62.  68;  McManus 
v.  CricJcett,  1  East,  106;  Lynch  v.  Nurdin,  1 
Ad.  &  El.  N.  8.  29;  Wilson  v.  Peverly,  2  N.  H. 
548;  Howe  v.  Newmarch,  12  Allen,  57. 

The  act  was  not  only  not  authorized  by  the 
defendants,  nor  in  performing  any  duties  in  the 
defendants'  business,  but  was  done  against  the 
reasonable  rules  of  the  defendants  and  in  defi- 
ance of  the  protest  of  their  authorized  em- 
ployee. 

Joh  nson  v.  Barker  (111.),  50  Am.  Dec.  416. 

Negligence  is  not  actionable  unless  it  is  the 
proximate  cause  of  the  injury  complained  of. 

8hearm.  &  Redf.  Neg.  §  9. 

The  true  inquiry  is  whether  the  injury  sus- 
tained was  such  as,  according  to  common  ex- 
perience, and  the  usual  course  of  events,  might 
reasonably  be  anticipated. 

Berry  v.  Flintner,  118  Mass.  181. 

Libbey,  «/.,  delivered  the  opinion  of  the 
court: 

After  the  plaintiff's  evidence  was  all  out,  the 
presiding  justice  ordered  a  nonsuit,  to  which 
the  plaintiff  excepted.  If  there  was  any  evi- 
dence which,  if  believed  by  the  jury,  wouldfau- 
thorize  a  verdict  for  the  plaintiff,  a  nonsuit 
should  not  have  been  ordered.  The  following 
facts  are  not  controverted .  On  the  1 1th  day  of 
July,  1885,  the  defendants  were  livery-stable 
keepers  in  Belfast,  and  on  that  day  the  plain- 
tiff's horse  and  harness  were  delivered  to  them 
at  their  stable  to  be  kept  for  hire  for  an  indefi- 
nite time.  In  the  night  of  that  day  the  stable 
took  fire  from  some  cause,  and  with  the  plain- 
tiff's horse,  and  all  the  horses  in  it  but  one,  were 
burned.  About  one  o'clock  in  the  night  three 
men,  McCabe,  Twombly,  and  Casey,  drove  into 
the  stable  a  team  belonging  to  the  defendants, 
which  they  had  been  using.  They  were  to  some 
extent  intoxicated.  After  the  team  was  put  up 
they  went  into  the  loft  of  the  stable,  which  was 
full  of  dry  hay,  to  stay  during  the  night. 
About  half  an  hour  after,  the  stable  was  on  fire 
in  the  loft,  and  Twombly  and  Casey  were  burnt 
in  it,  McCabe  escaping  slightly  burned.  Mc- 
Cabe and  Twombly  were  servants  of  the  de- 
fendants, employed  in  their  stable  during  the 
day,  but  were  not  on  duty  that  night,  and  were 
not  doing  any  act  for  t  he  defendants .  One  Mc- 
intosh was  a  servant  of  the  defendants,  and  that 
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night  was  charged  with  the  duties  of  night 
watch  and  the  general  care  of  the  stable.  One 
of  the  regulations  of  the  defendants  for  the  care 
and  management  of  the  stable  was  that  no  one 
should  be  permitted  to  sleep  in  the  loft  daring 
the  night.  Mcintosh  knew  that  the  three  men 
were  smokers,  smoking  pipes,  and  were  in  the 
habit  of  carrying  their  pipes  and  matches  with 
them. 

The  plaintiff  claims  that  he  made  out  hit 
right  to  recover  on  two  grounds:  (1)  that  the 
fire  was  set  to  the  stable  carelessly  by  the  three 
intoxicated  men,  two  of  whom  were  then  in  the 
employ  of  the  defendants;  (2)  that  the  three  in- 
toxicated men  were  permitted  by  Mcintosh,  the 
night  watch,  to  go  into  the  loft  to  sleep,  and 
that  that  act  was  not  the  exercise  of  doe  care 
over  the  plaintiffs  property,  and  that  by  reason 
of  that  careless  act  the  stable  was  burned  and 
the  plaintiffs  horse  and  harness  were  de- 
stroyed. 

By  the  contract  of  bailment  the  defendant* 
were  bound  to  exercise  ordinary  care  over  the 
plaintiffs  property, — that  degree  of  care  which 
prudent  and  careful  men  would  exercise  over 
their  own  property  under  the  circumstances. 
They  were  liable  for  the  negligence  of  then- 
servants  in  the  performance  of  any  duty  in  re- 
gard to  the  care  and  custody  of  the  plaintiff's 
property  within  the  general  scope  of  their  own 
employment. 

As  to  the  first  ground  of  the  plaintiffs  claim, 
we  think  it  entirely  fails,  as  neither  of  the  three 
men  were  in  the  performance  of  any  act  for 
the  defendants'  during  that  night,  but  were  act- 
ing as  they  pleased  for  their  own  pleasure. 

Upon  the  second  ground  of  the  plaintiff's 
claim,  there  is  more  doubt.  The  plaintiff's 
claim  is  that  Mcintosh  permitted  the  intoxicated 
men  to  go  into  theloft  for  the  night;  that  this 
was  within  the  scope  of  bis  general  employ- 
ment and  in  the  performance  of  his  duty  as 
night  watch;  that  it  was  a  careless,  negligent 
acton  his  part,  for  which  the  defendants  are 
responsible,  and  was  the  proximate  cause  of 
the  loss  of  plaintiffs  property.  These  proposi- 
tions are  all  controverted. 

The  first  fact  embraced  in  this  ground  of 
claim  is  that  Mcintosh  permitted  the  three  in- 
toxicated men  to  go  into  the  loft  to  sleep  for  the 
night.  The  burden  is  on  the  plaintiff  to  prove 
it.  The  only  direct  evidence  in  regard  to  fe 
comes  from  Mcintosh.  He  says  the  men  went 
up  in  his  presence.  "They  came  into  the  office 
wnere  I  was  going  up  to  lie  down  up  stair*; 
they  then  stepped  out  of  the  office  and  went 
across  the  barn  floor  to  go  up  into  the  loft,  and 
did  go  upinto  the  loft,— a  hayloft,— loose  hay  in 
it;  should  say  the  loft  was  60  to  75  feet  longand 
perhaps  85  wide.   It  was  full  of  dry  hay. 

Q.  Did  you  make  any  objections  to  their  go- 
ing up  in  the  loft? 

A.  I  did.  I  told  them  I  should  not  go  up 
there.  Says  I,  "Boys,  you  better  go  up  and  he 
down  with  me;  there  is  plenty  of  room  up 
stairs." 

He  further  said  he  never  knew  them  to  go  up 
there  and  lie  down  before;  he  knew  it  was 
against  the  rules. 

McCabe,  one  of  the  three  men  who  wwtup. 
was  a  witness;  but  did  not  testify  upon  this 
point.  This  was  all  of  the  evidence  as  towns* 
Mcintosh  did  to  prevent  their  going.  10g» 
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the  jury  infer  bis  consent  from  bis  testimony 
and  the  surrounding  circumstances  T  We  think 
they  might.  True,  he  says  he  objected;  but 
when  be  states  what  he  said  to  them  it  appears 
more  like  advice  feebly  expressed.  He  does 
not  state  their  answer.  He  did  not  tell  them 
they  must  not  go, — it  was  against  the  rules;  nor 
did  he  interpose,  or  attempt  to  interpose,  any 
force  to  stop  them.  They  appear  to  have  been 
friendly  to  him,  two  of  them  fellow-servants, 
working  with  him  by  day,  and  it  is  fair  to  pre- 
sume that  they  would  not  have  needed  any  vig- 
orous objections  on  his  part;  but  as  soon  as  they 
went  into  the  loft  he  went  to  his  sleeping 
place  and  went  to  sleep.  He  was  not  a  willing 
witness  against  the  defendants,— was  stUl  in 
their  employ  and  testifying  to  sustain  bis  own 
conduct.  The  jury  might  well  infer  that,  if  he 
objected  at  all,  his  objection  was  of  the  char- 
acter which  is  equivalent  to  consent. 

Was  permitting  them  to  go  into  the  hayloft 
in  their  then  condition,  knowing  that  they  were 
smokers  and  carried  their  pipes  and  matches 
with  them,  to  stay  during  the  night,  a  want  of 
due  care?  This  was  a  question  of  fact  for  the 
jury,  and  we  think  that  they  might  properly  so 
find.  It  may  be  assumed  that  the  defendants 
thought  so,  as,  by  one  of  their  rules,  they  had 
forbidden  it. 

Are  the  defendants  responsible  for  this  negli- 
gent act  of  their  servant  Mcintosh?  We  think 
so.  It  was  an  act  directly  in  the  line  of  his 
duty  as  a  nighty  watch,  in  charge  of  the  stable. 
The  fact  that  bis  negligence  was  in  violation  of 
the  defendants'  orders,  if  it  was  within  the  gen- 
eral scope  of  bis  duties,  does  not  relieve  the  de- 
fendants from  responsibility.  The  case  is  not 
like  Williams  v.  Jones,  8H.&C.  256,  602,  L. 
J.  Exch.  297,  to  which  our  attention  is  called, 
where  a  carpenter  was' employed  by  A  with 
B's  permission  to  work  for  him  in  a  shed  be- 
longing to  B,  and  the  carpenter  set  fire  to  the 
shed  in  lighting  bis  pipe  with  a  shaving.  His 
act,  though  negligent,  had  nothing  to  do  with 
bis  employment  as  A's  servant,  and  was  not 
within  the  general  scope  of  bis  duties.  Here 
the  negligent  act  is  directly  within  the  line  and 
purpose  of  Mcintosh's  employment.  It  is  more 
like  Whatman  v.  Pearson,  L.  R.  8  C.  P.  422, 
where  a  cartraan  having  an  allowance  of  an 
hour's  time  for  his  dinner  in  his  day's  work, 
but  also  having  orders  not  to  leave  his  horse 
and  cart  or  place  where  he  was  employed,  hap- 
pened to  live  hard  by,  and,  contrary  to  his  in- 
structions, he  went  home  to  dinner  and  left  his 
horse  and  cart  unattended  at  his  door.  The 
horse  ran  away  and  did  damage  to  the  plain- 
tiffs railings,  and  the  master  was  held  liable. 

The  remaining  inquiry  is,  Was  the  negli- 
gence of  Mcintosh  the  proximate  cause  of  the 
loss?  The  rule  as  claimed  by  the  counsel  for 
the  defendants  is  that  the  injury  must  be  such 
as  according  to  common  experience  and  the  or- 
dinary course  of  events  might  reasonably  be 
anticipated.  Admitted;  and  then  it  is  a  ques- 
tion for  the  jury.  We  think  the  jury  would 
have  been  authorized  to  so  find.  To  what  ex- 
tent the  men  were  intoxicated  was  a  fact  for 
the  jury.  If  to  the  extent  to  deprive  them  sub- 
stantially of  the  use  of  their  mental  and  physi- 
cal powers,  and  they  were  in  the  habit  of  smok- 
ing, carrying  matches  for  a  light,  might  not  in 
fact  what  occurred  have  been  "reasonably  an- 
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ticipated?"  If  it  was  negligent  to  let  them  go 
into  the  loft  to  stay  under  the  circumstances,  it 
must  have  been  on  account  of  danger  from  fire. 
There  appears  to  have  been  no  other  danger  to 
be  apprehended .  The  negligence  involved  was 
permitting  them  to  go  into  the  loft  to  sleep. 
If,  in  their  condition,  they  were  a  dangerous 
element  there,  the  defendants  must  be  held 
responsible  for  their  acts.  The  case  is  the 
same  in  principle  as  where  a  railroad  company, 
through  its  agents  or  servants,  knowingly  or 
negligently  permits  an  intoxicated  man  to  enter 
its  cars  among  the  general  passengers,  and 
from  intoxication  he  commits  an  assault  upon 
a  peaceable  passenger;  in  such  case  the  com- 
pany is  liable.  True,  the  degree  of  care  re- 
quired in  the  two  cases  is  different,  but  as  far 
as  the  test  of  proximate  cause  is  involved  the 
principle  is  the  same. 
Exceptions  sustained. 

Walton,  Virgin,  Foster,  and  Haskell, 

JJ.y  concurred. 


Amos  HOBBS  et  al. 
v. 

Joseph  GOULD. 

1.  The  rights  of  the  parties  to  draw  and 
use  the  water  of  a  stream  or  pond  can 
not  be  determined  in  a  real  action, 
though  the  parties  desire  it. 

2.  The  appropriate  remedy  for  the 
wrongfuf  diversion  of  water  is  an  action 
on  the  case  for  damages. 

(Franklin  Decided  July  29,  1887.) 

ON  report.    Plaintiffs  nonsuit. 
The  case  is  stated  by  the  court. 
Mr.  S.  Clifford  Belcher,  for  plaintiffs. 
Mr.  H.  L.  Whit  comb,  for  defendant: 
The  statute  in  force  when  this  suit  was  com- 
menced conferred  equity  jurisdiction  on  this 
court  "in  cases  of  partnership,  and  between 
part  owners  of  vessels  and  other  real  and  per- 
sonal property,  for  adjustment  of  their  interests 
in  the  property  and  accounts  respecting  it. 
Mustard  v.  Robinson,  52  Me.  54. 
The  court,  in  Marco  v.  Low,  55  Me.  549,  went 
so  far  as  to  grant  an  injunction  (which  was 
made  perpetual)  restraining  the  respondent 
from  prosecuting  a  writ  of  entry. 

Judge  Barrows  says,  in  a  case  precisely  like 
this:  "The  appropriate  remedy  for  such  an  in- 
jury as  the  plaintiff  here  alleges,  is  an  action 
of  trespass  on  the  case." 
Etna  v.  Robinson,  57  Me.  824. 
I  have  examined  the  authorities  carefully, 
and  have  been  unable  to  find  where  an  action 
of  this  nature  has  ever  been  brought  by  one 
tenant  in  common  against  his  cotenant,  for 
using  more  than  his  share  of  the  water  taken 
from  the  reservoir  in  which  each  has  an  in- 
terest. 

The  following  cases  are  of  this  very  nature, 
but  are  actions  on  the  case: 

Blake  v.  Madigan,  65  Me.  522;  Bines  v.  Rob- 
inson, 57  Me.  824;  Deshon  v.  Porter,  88  Me. 
289;  Ashley  v.  Pease,  18  Pick.  268. 

Davis  v.  Muncey,  88  Me.  90,  was  an  action  of 
trespass,  but  no  question  was  raised  as  to  the 
form  of  action. 
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The  reservation  of  the  water  for  a  starch  fac- 
tory amounts  to  nothing.  For  the  reservation 
is  of  water  for  the  starch  factory,  etc.,  and  is 
not  of  a  quantity  sufficient  for  a  starch  factory. 

AsJiley  v.  Pease,  supra;  Bines  v.  Robinson,  57 
Me.  824;  Deshon  v.  Porter,  supra;  Garland  v. 
Hodsdon,  46  Me.  511. 

Where  grants  are  left  doubtful  as  to  the  in- 
tention of  the  parties,  courts  will  construe  such 
grants  most  favorably  to  the  grantee. 

Garland  v.  Hodsdon,  supra. 

Per  Curiam: 

This  is  a  real  action,  and  it  comes  before 
the  court  on  report,  accompanied  by  an  agree- 
ment of  counsel  that  the  court  shall  nave 
"power  to  draw  such  conclusions  and  render 
such  decisions  or  verdict  as  a  jury  might  ren- 
der." Furthermore,  the  court  is  therein  asked 
to  "settle  and  determine  the  respective  rights 
of  the  parties  to  draw  and  use  water,  and  other 
matters  raised  by  the  writ  and  pleadings." 

No  pleadings  have  been  filed. 

The  gravamen  of  the  plaintiffs'  complaint, 
judging  from  the  writ,  agreement,  and  the  evi- 
dence before  us,  is  based  upon  an  unlawful  di- 
version of  water. 

Although  the  principal  question  which  the 
parties  seem  desirous  of  settling  is  their  respec- 
tive rights  in  the  use  of  the  water  at  their  mills, 
we  do  not  think  it  can  properly  be  done  under 
this  form  of  action. 

The  title  to  real  estate  is  in  issue  in  an  action 
of  this  kind;  but  a  judgment  in  this  suit  would 
not  properly  settle  the  rights  of  the  parties. 

The  appropriate  remedy  for  a  wrongful  di- 
version of  water  is  an  action  on  the  case. 
Hines  v.  Robinson ,  57  Me.  829.  See  also  Deshon 
v.  Porter,  88  Me.  289;  Covel  v.  Hart,  56  Me. 
518;  Blake  v.  Madigan,  65  Me.  522;  Hurd  v. 
Curtis,  7  Met.  94;  Biglow  v.  Battle,  15  Mass. 
818. 

The  boundaries  of  the  plaintiffs'  and  defend- 
ant's premises  are  not  in  dispute.  The  contro- 
versy arises  in  relation  to  the  construction  to 
be  given  to  certain  deeds,  wherein  are  set  forth 
the  rights  of  using  water,  and  in  relation  to  the 
use  of  water  as  claimed  under  those  deeds.  In 
an  action  on  the  case  the  rights  of  the  parties 
can  properly  be  determined.  They  cannot  in 
the  present  form  of  action.  The  court  will  not 
take  jurisdiction  in  settling  important  rights, 
even  by  agreement  of  parties,  unless  it  be  upon 
proper  process.  The  allegations  and  proof 
should  correspond. 

Plaintiffs  nonsuit. 


Dennis  A.  MEAHER  et  al. 

v. 

Henry  M.  HOWES  et  al. 

When  a  mortgagor  demands  of  the 
mortgagee  a  true  account  of  the  amount 
due  upon  the  mortgage  and  receives  a 

false  account,  containing  items  to  a 
large  amount  which  were  not  due  upon 
the  mortgage,  it  will  justify  the  mort- 
gagor in  commencing  a  suit  in  equity 
to  redeem,  without  first  making  a  ten* 
der  of  the  amount  due  upon  the  mort- 
gage. 

(Cumberland  Decided  August  8, 1887.) 
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ON  exceptions  by  defendants.  Overruled. 
Messrs.  Holmes  *  Payson,  for  defend- 
ants: 

No  intelligent  conclusion  as  to  what  is  ne- 
cessary for  an  account,  or  what  is  a  condition 
precedent  for  bringing  a  suit,  can  be  found 
from  the  authorities  without  an  examination 
of  the  history  of  the  statutes  of  Maine  and  Mas- 
sachusetts upon  this  subject. 

1.  The  first  enactment  in  this  State  seems  to 
have  been  taken  from  Mass.  Laws  1798,  chap. 
77,  vol.  2,  p.  858.  approved  March  1.  1798, 
under  which  there  seems  to  have  been  no  op- 
portunity for  a  demand  and  account;  but  the 
mortgagor  must  make  his  tender  at  his  ova 
risk  of  tendering  too  much  or  too  little,  and 
had  three  years  after  possession  in  which  to 
redeem. 

Maine  Laws  1821,  chap.  89;  1  Smith,  Laws 
144,  chap.  89,  approved  February  5, 1821:  TYr- 
rell  v.  Merrill,  17  Mass.  117-121. 

2.  The  next  two  enactments  in  Massachu- 
setts introduced  the  element  of  a  demand  and 
notice  as  affecting  the  costs,  allowing  the  strit 
to  be  maintained  without  any  tender  or  pay- 
ment, exempting  the  defendant  from  costs  on- 
less  there  bad  been  payment,  tender,  or  demand 
for  an  account,  and  refusal,  and  charging  him 
with  them  if  such  payment,  tender,  or  demand 
and  refusal  appeared  to  have  been  made. 

Mass.  Laws  1821,  chap.  85;  Id.  1888,  chap. 
201.  • 

This  was  followed  in  Maine  by  a  provision 
which  assimilated  our  statutes  to  those  of  Mas- 
sachusetts. 

Mass.  Laws  1837,  chap.  286. 

8.  Under  Mass.  8tat.  1821,  and  before  that  of 
1888,  a  previous  tender  or  demand  and  refusal 
was  necessary  in  order  to  maintain  a  suit 

Willard  v.  Fisks,  2  Pick.  540-545;  Putnam 
v.  Putnam,  13  Pick.  129. 

So  where  defendant  said  he  had  no  account 
but  one  made  two  years  before,  and  that  proved 
not  to  have  allowed  payments  made  on  the  debt 
by  other  parties,  the  suit  was  maintained. 

Battle  v.  Griffin,  4  Pick.  6-15. 

"  Without  doubt  it  was  the  intention  of  the 
Legislature  by  Stat.  1798,  chap.  77,  to  give  the 
court  general  equity  jurisdiction  in  cases  of 
mortgages."  Here  a  tender  was  made;  but, 
both  parties  being  in  fault,  no  costs  were  al- 
lowed to  either. 

Saunders  v.  Frost,  5  Pick.  269. 

In  one  case  under  this  statute  an  error  of  $5 
in  defendant's  account  was  held  not  material, 
the  court  saying: "  It  was  Bot  the  intention  that 
any  little  errors  in  the  account  rendered  should 
subject,  the  defendant  to  costs." 

This  case  does  not  show  whether  any  tender 
was  made. 

Whitwood  v.  Kellogg,  6  Pick.  420. 

Making  and  keeping  at  heme  an  acensnt 
pursuant  to  a  demand  made  away  from  home 
was  held  sufficient.  Qwrre  if  demand  away 
from  home  was  good.    The  bfll  was  diaousaed. 

Fay  v.  Valentine,  3  Pick.  546. 

So,  stating  a  balance  without  items  was  held 
insufficient;  but  this  is  eminently  inspphcabn 
to  this  case,  where  all  was  offered,  and  com- 
plainant said  he  had  all  he  desired. 

Allen  v.  Clark,  17  Pick.  47. 

4.  These  Massachusetts  laws  were  subse- 
quently revised  and  continued  in  language  not 


Digitized  by 


Google 


1887. 


WORKS  V. 


Cbobwkll. 


777 


pfecisely  similar,  but  the  same  in  substance, 
in — 

Rev.  Stat.  1836,  chap.  107,  18,  19;  Gen. 
Stat.  1860,  chap.  140,  g§  14-21;  Pub.  Stat.  1882, 
chap.  181,  27-29. 

Now,  under  these  statutes,  it  is  plain  that  a 
mortgagor  might  bring  his  suit  without  a  ten- 
der and  without  a  demand,  the  only  difference 
being  as  to  the  costs,  which  plaintiff  is  bound 
to  pay  unless  mortgagee  be  in  default.  In 
other  cases  the  court  awards  costs  in  its  dis- 
cretion. 

Mass.  Rev.  Stat.  chap.  107.  §  19;  Miller  v. 
Lincoln,  6  Gray,  556;  Montague  v.  Phillips,  16 
Gray,  566. 

Here  the  mortgagee  claimed  two  notes,  one 
of  which  be  had  paid  off  as  a  prior  incum- 
brance, and  the  court  found  that  by  the  agree- 
ment by  which  he  bought  the  one,  he  was  to 
pay  off  the  outstanding  incumbrance,  and  so 
was  not  entitled  to  receive  it  again. 

Gushing  v.  Ayer,  25  Me.  888. 

That  this  case  was  one  of  costs  is  apparent 
from  its  citation,  at  the  close  of  Parkhurst  v. 
Cummings,  56  Me.  155-160. 

So,  again,  where  the  mortgagee  showed 
amount  of  note  and  said  there  were  no  rents  or 
profits,  and  no  claims  for  repairs,  etc. ,  and  on 
being  asked  to  take  the  amount  of  the  note  in 
redemption,  he  said  he  would  refer  the  ques- 
tion, the  court  said  it  was  obscure,  and  the 
plaintiff  was  entitled  to  costs. 

Pease  v.  Benson,  28  Me  886-854. 

In  a  later  case,  where  all  the  facts  were  under 
Rev.  Stat.  1841,  Cushing  v.  Ayer,  supra,  and 
Allen  v.  Clark,  17  Pick.  47,  were  cited  and  ap- 
proved. 

Stone  v.  Locke,  46  Me.  445. 

Another  case  under  the  same  statute  is  Stone 
v.  Bartlett,  46  Me.  438-448. 

Again,  the  fact  that  it  was  costs  that  were 
affected  by  the  demand  and  refusal  of  an  ac- 
count is  illustrated  by  Sprague  v.  Oraham,  88 
Me.  828-831. 

Now  turn  to  our  subsequeut  statutes,  and  it 
will  be  found  that  in  1857  a  radical  change  was 
made  in  the  statutes  as  to  bills  to  redeem  mort- 


sv.  8tat.  1857,  chap.  90,  §  18  et  seq. 
In  the  first  place,  3  16,  instead  of  opening 
with  the  right  to  bring  suit,  begins  with  the 
right  to  make  a  demand;  and  if  the  mortgagee 
"  unreasonably  neglects  or  refuses  to  render  an 
account,  or  in  any  way  by  his  default  prevents 
the  plaintiff  from  performing  or  tendering  per- 
formance, he  may  bring  his  bill  in  equity  and 
offer  to  pay  the  same  or  perform  the  condi- 
tions." 

Such  offer  has,  under  the  circumstances,  the 
effect  of  tender. 

The  bill  shall  be  sustained  without  tender; 
aud^  thereupon,  he  shall  be  entitled  to  his  costs. 

Section  20  also  provides  that  fa*  one  shall  pay 
more  than  is  due  on  the  mortgage,  he  may  re- 
cover it  back  in  a  suit  at  law. 

Bragg  v.  Pierce,  58  Me.  65. 

Nor  can  it  be  said  that  Rev.  Stat.  1857,  chap. 
90,  so  far  as  relates  to  this  subject,  was  intend- 
ed to  be  merely  a  revision  of  the  prior  laws. 

"As  the  law  now  stands,  no  suit  can  be  made 
without  a  tender,  unless  the  defendant  is  in 
default  in  preventing  such  a  tender." 

ME. 


Din*more  v.  Savage,  68  Me.  191. 

The  prayer  of  the  bill  is  very  loosely  word- 
ed; but  if  complainant  intends  to  ask  that  part 
of  the  security  held  by  respondents  shall  be 
applied  by  them  to  any  mortgage  in  order  to 
relieve  the  property  derived  from  Margaret  by 
him ,  at  he  has  heretofore  twice  attempted  in 
her  behalf,  it  cannot  be  done.  He  must  first 
pay  the  debt  before  that  can  be  accomplished 
(2  Jones,  Moil.  1086;  Sheldon,  Subr.  8,  5,  6, 
45,  127,  128,  187;  Kinnear  v.  Lowell,  84  Me. 
299;  Norton  v.  Souk,  2  Me.  841;  Cummings  v. 
Little,  45  Me.  188;  Lamson  v.  Lrake,  105  Mass. 
564;  Lamb  v.  Montague,  112  Mass.  352;  Hub- 
bard v.  Ascutney  Mill  Bam  Co.  20  Vt  402; 
Field  v.  Hamilton,  45  Vt.  85;  Sieaine  v.  Perine, 
5  Johns.  Ch.  482;  and  especially  Frye  v.  Bar- 
ker, 4  Pick.  882-384);  and  must  pay  in  full  the 
mortgages  and  other  claims  upon  the  property 
( Wilcox  v.  Fairhaven  Bank,  7  Allen,  270-272; 
Johnson  v.  Hosford,  8  West.  Rep.  43;  Rich- 
ardson v.  Washington  Bank,  8  Met.  686-541). 

Messrs.  J.  J.  Ferry  and  D.  A.  Mealier, 
for  plaintiffs. 

Per  Curiam : 

The  ruling  that  the  bill  could  be  maintained 
without  a  tender  was  correct.  It  is  true  that 
to  support  a  bill  in  equity  to  redeem  real  estate 
under  mortgage,  without  first  making  a  tender 
of  the  amount  due  upon  the  mortgage,  the 
plaintiff  must  aver  and  prove  that  he  has  been 
prevented  from  making  the  tender  by  the  de- 
fault of  the  defendant.  So  held  in  Dinsmore 
v.  Savage,  68  Me.  191.  But  in  this  case  the 
plaintiff  has  averred  and  proved  that  he  was  so 
prevented.  He  demanded  of  the  defendant  a 
true  account  of  the  amount  due  upon  the  .mort- 
gage and  received  in  reply  a  false  account, — an 
account  which  contained  items  to  a  large  amount 
which  were  not  due  upon  the  mortgage,  and 
which  the  plaintiff  was  under  no  obligation  to 
pay  in  order  to  redeem.  Such  an  account  is, 
m  the  opinion  of  the  court,  a  false  account,  and 
will  justify  the  commencement  of  a  suit  in  equi- 
ty to  redeem  without  first  making  a  tender  of 
the  amount  due  upon  the  mortgage. 

Exceptions  overruled. 


William  H.  WORKS 
v. 

Andrew  CROSWELL. 

Where  the  defease  to  an  action  upon 
a  promissory  note  is  that  the  note  was 
given  in  part  payment  for  a  horse, 
which  the  plaintiff  warranted  to  be 
sound,  and  which  proved  not  to  be 
sound,  it  is  error  to  instruct  the  jury 
that  there  is  no  evidence  in  the  case 
which  would  authorize  them  to  find 
that  the  plaintiff  warranted  the  horse, 
when  the  defendant  bad  testified  that 
while  trading  for  the  horse  the  plaintiff 
said:    "She  is  sound  and  all  right." 

(Franklin  Decided  August  2,  1887.) 

ON  exceptions  by  the  defendant.  Sustained. 
This  was  an  action  of  assumpsit,  brought 
upon  a  due-bill  or  memorandum  for  the  bal- 
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ance  due  for  a  horse.  One  point  of  the  defense 
was  that  the  horse  was  warranted  "sound  and 
all  right,"  and  that  in  consequence  of  a  breach 
of  said  warranty  the  horse  was  not  worth  near 
as  much  as  it  would  have  been  had  it  been  as 
warranted.  The  court  instructed  the  jury, 
among  other  things,  that  there  was  no  evidence 
in  the  case  which  would  warrant  them  in  find- 
ing that  the  plaintiff  warranted  the  horse.  To 
this  instruction  the  defendant  excepted. 

At  the  trial  the  defendant  testified  that  he  ex- 
amined the  horse  which  he  bought  of  the  plain- 
tiff, for  which  the  note  in  suit  was  given,  on 
two  different  occasions,  the  last  time  being  at 
plaintiff's  house,  and  the  plaintiff  took  him 
home;  and  the  defendant  further  testified  as 
follows: 

Q.  What,  if  anything,  did  he  say  about  the 
horse  at  his  bouse? 

A.  Well,  I  asked  him  this  question:  says  I, 
"Is  she  sound  and  all  right  r'  and  he  says, 
"She  is  sound  and  all  right."  I  says,  "If  she 
is  not  sound,  I  do  not  want  her  at  any  price; 
I  want  a  horse  that  is  sound  and  all  right." 
As  we  came  up  a  little  rise  after  we  crossed  the 
brook  that  empties  out  of  Crolie's  pond  into 
Sunday  Brook.  I  says,  "Mr.  Works,  I  will 
make  you  an  offer  for  that  horse,  and  if  it  is  not 
enough  there  will  be  no  hardness  about  it.  If 
she  is  sound  and  all  right  I  will  give  you  $180 — 
pay  you  $50  down,  and  $110  m  ten  days;  but 
if  she  is  not  sound  and  all  right,  I  do  not  want 
her;"  and  he  says,  "She  is."  We  drove  up  to 
the  store,  and  my  son  was  standing  there,  and 
I  say 8,"  You  get  in  and  drive  her,  and  see  how 
you  like  her.  He  got  in,  and  Mr.  Works  and 
my  son  drove  up  as  far  as  the  watering- 
trough,— scant  half  a  mile,— and  came  back. 
As  they  came  back  I  had  occasion  to  go  to  the 
house  and  met  them  right  opposite  my  gate. 
Mr.  Works  says.  "Aren't  you  going  to  payf 
I  had  asked  him  before,  and  he  said  he  asked 
$175.  When  he  got  back  to  my  gate,  he  says, 
"Aren't  you  going  to  put  something  on  to  that? 
Put  $10  on  to  it,  or  something."  I  says,  "No, 
I  am  not  going  to  give  you  another  cent;  if 
the  mare  is  sound  and  all  right,  I  will  give  you 
$160. "  He  and  my  son  both  were  sitting  in  the 
wagon,  and  he  says,  "She  is  sound  and  all 
right." 

Q.  Who  said  so? 

A.  Mr.  Works.  "Well,"  says  he,  "the  horse 
Is  yours." 

Messrs.  Joseph  C.  Holm  an  and  Arthur 
F.  Belcher,  for  defendant: 

The  jury  had  the  right  to  consider  the  mean- 
ing or  sense  in  which  any  term  was  used  by  the 
parties  as  related  to  the  soundness  of  the  horse, 
and  to  adopt  that  sense  for  the  purpose  of  de- 
termining what  was  warranted  and  wherein 
the  warranty  failed,  if  at  all. 

2  Allen,  348;  Id.  486;  8  Gray,  482;  24  Me. 
181. 

Inferences  from  the  testimony  are  for  the 
jury. 

89  Me.  448;  76  Mo.  182. 

The  purchaser  of  a  cow  said  to  the  seller, 
after  the  sale,  "You  said  the  cow  was  all  right." 
To  which  the  seller  replied,  "Well,  she  is  all 
right. "  Held ,  that  this  was  competent  evidence 
or  a  warranty  at  the  time  of  sale.  Whether 
a  statement  made  by  the  seller  that  "she  is  all 
518 


right"  is  a  warranty  of  her  soundness,  is  a  ques- 
tion for  the  jury. 
4  Gray,  467. 

The  defendant  did  not  trust  to  his  own  judg- 
ment, and  if  such  is  the  case,  the  doctrine  that 
a  warranty  does  not  include  or  cover  patent 
defects  which  are  plainly  visible  to  a  purchaser, 
has  no  application  to  a  case  like  this. 

10  Allen,  244;  Bcnj.  Sales,  §  619. 

No  special  form  of  words  is  necessary  to  ere 
ate  a  warranty. 

Benj.  Sales,  §  618;  40  Me.  9;  43  Me.  236. 

Intention  is  a  question  of  fact  for  the  jury. 

Benj.  Sales,  §  618,  p.  707,  and  cases  previ- 
ously cited. 

We  claim  the  warranty  was  so  expressed  as 
to  protect  the  buyer  against  the  consequences 
growing  out  of  a  patent  defect. 

Benj.  Sales,  §§  616,  618;  10  Allen,  242. 

In  Benjamin  on  8ales,  §  620,  I  find:  "But  a 
horse  may  have  a  congenital  defect,  which  in 
itself  is  unsoundness.  In  HoUiday  v.  Morgan, 
1  Ellis  &  E.  1,  a  horse  sold  with  a  warranty  of 
soundness  had  an  unusual  convexity  in  the 
cornea  of  the  eye.  which  caused  short-sighted- 
ness and  a  habit  of  shying.  The  direction  to 
the  jury  was* that  *if  they  thought  the  habit  of 
shying  arose  from  defectiveness  of  vision, 
caused  by  natural  malformation  of  the  eye,  this 
was  unsoundness. '  All  the  judges  held  this  di- 
rection correct,  and  concurred  in  the  doctrine 
of  KiddeU  v.  Bumard,  9  Mees.  &  W.  668,  that 
the  true  test  of  unsoundness  is  as  expressed  by 
Hill,  J.,  whether  the  defect  complained  of  ren- 
ders the  horse  less  than  reasonably  fit  for  pres- 
ent use." 

Whether  corns  in  a  horse's  foot  constitute  a 
breach  of  warranty  of  soundness  is  a  ques- 
tion of  fact  for  the  jury. 

58  N.  H.  282. 

Chitty  on  Contracts,  page  654,  says  when  a 
horse  is  warranted  sound,  any  infirmity  which 
renders  it  less  fit  for  present  use  and  conve- 
nience, is  an  unsoundness  within  the  meaning  of 
such  warranty. 

Mr.  E.  O.  Greenleaf,  for  plaintiff: 

The  verdict  cannot  be  set  aside,  for  it  is  not 
manifestly  against  the  evidence,  and  erroneous. 

Farnum  v.  Virgin,  52  Me.  576;  EnfitU  t. 
Buticell,  62  Me.  128;  Goffln  v.  Phenix  Ins,  Go. 
of  Nantucket,  15  Pick.  291. 

It  is  clearly  in  the  line  of  the  evidence  m  the 
case.  The  verdict  will  not  be  set  aside,  as  the 
evidence  does  not  show  that  the  jury  acted  un- 
der a  mistake  or  were  influenced  by  improper 
motives. 

William*  v.  Buicer,  49  Me.  427;  Baker  v. 
Briggs,  8  Pick.  122,  126. 

Again,  the  verdict  will  not  be  disturbed,  at 
there  is  no  pretense  that  the  jury  acted  under 
passion,  bias,  or  prejudice. 

Folsom  v.  Skofeld,  58  Me.  171;  Darby  v.  Baf 
ford,  56  Me.  246. 

The  damages  were  only  the  amount  of  doe- 
bill  and  interest,  and  were  not  excessive,  and 
ought  not  be  disturbed. 

KimbaU  v.  Bath,  88  Me.  219;  Butler  r. 
Bangor,  67  Me.  885. 

Even  a  misdirection  of  the  court,  from  wbiei 
party  complaining  sustained  no  injury,  is  not 
ground  for  setting  aside  a  verdict 

Mansfield  v.  Wheeler,  28  Wend.  79. 
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Ail  the  questions  of  fact  were  property  submit- 
ted to  the  jury,  and  I  claim  they  came  to  the 
only  proper  conclusion;  and  if  so,  a  new  trial 
will  not  be  granted. 

Woodbeck  v.  Keller,  6  Cow.  118. 

At  most,  the  presiding  justice  only  expressed 
his  opinion  in  regard  to  the  weight  of  evidence. 
This  he  had  a  right  to  do. 

10  Pick.  352. 

It  would  have  been  idle  in  this  case  to  have 
gone  through  the  ceremony  of  submitting  the 
testimony  of  the  defendant  to  the  iury  to  find  a 
warranty,  when  it  was  clear  to  a  judicial  mind 
that,  had  they  found  a  warranty,  the  verdict 
could  not  have  stood. 

Pleasants  v.  Font,  22  Wall.  116  (89  U.  8.  bk. 
2VL.  ed.  780). 

The  instruction  of  which  the  defendant  com- 
plains wrought  him  no  injury. 

Per  Curiam: 

The  exceptions  must  be  sustained.  It  is  the 
opinion  of  the  court  that  upon  the  evidence  it 
was  a  question  for  the  jury  to  answer  whether 
or  not  the  plaintiff  warranted  the  horse  sold  by 
him  to  the  defendant.  The  judge  took  it  from 
the  jury,  and  ruled  as  matter  of  law  "that  there 
was  no  evidence  in  the  case  which  would  war- 
rant them  in  finding  that  the  plaintiff  warrant- 
ed the  horse."  This  was  erroneous.  It  is  the 
opinion  of  the  court  that  the  defendant's  testi- 
mony, if  believed  by  the  jury,  would  warrant 
them  in  finding  such  a  warranty. 

Exceptions  sustained,  and  a  new  trial  granted. 


Robert  G.  WILEY 

T. 

Marshall  W.  DAVIS.  Admr. 

1.  At  the  trial,  in  a  suit  in  equity  to  ob- 
tain title  to  real  estate  from  an  admin- 
istrator of  the  person  by  whom,  when 
alive,  it  is  alleged  that  the  estate  was 
held  in  trust,  the  complainant  cannot 
testify  to  the  facts  alleged  when  the 
administrator  does  not  see  fit  to  tes- 
tify. 

2.  The  heirs  of  the  deceased  should  be 
joined  as  defendants  in  such  a  suit. 

(Oxford — Decided  August  2, 1887.) 

ON  exceptions  by  the  plaintiff.  Overruled. 
Bill  in  equity  against  the  administrator  of 
the  estate  of  Abner  Davis,  late  of  Bethel,  de- 
ceased, to  recover  an  interest  in  certain  real 
estate  in  Bethel,  which  it  was  alleged  that  the 
deceased  held  in  trust  for  the  complainant. 

The  exceptions  were  to  the  ruling  of  the 
court  that  the  bill  be  dismissed. 
Mr.  8.  F.  Gibson,  for  plaintiff: 
The  single  question  presented  by  the  excep- 
tions is  whether,  under  provisions  of  Rev.  8tat. 
1888,  chap.  82,  $  98.  cl.  11.  in  cases  where  an 
executor  or  administrator  is  a  party,  the  adverse 
party  can  be  permitted  to  testify  in  relation  to 
facts  occurring  before  or  subsequent  to  the  de- 
cease of  the  party,  unless  the  executor  or  ad- 
ministrator offers  bis  own  testimony  at  the 
trial,  the  deceased  never  having  testified  in  the 
case. 

Chap.  82,  §  98,  abrogates  the  common  rule 
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excluding  parties  to  civil  suits  from  giving 
testimony  therein,  "except  as  hereinafter  pro- 
vided." Clause  11  of  §  98  declares:  "In  all 
cases  in  which  an  executor,  administrator,  or 
other  legal  representative  of  a  deceased  person 
is  a  party,  such  party  may  testify  to  any  facts 
admissible  upon  the  rules  of  evidence,  happen- 
ing before  the  death  of  such  person;  and  when 
such  person  so  testifies,  the  adverse  party  is 
neither  excluded  nor  excused  from  testifying  in 
reference  to  such  facts,  and  any  such  represen- 
tative party  or  heir  of  a  deceased  party  may 
testify  to  any  fact  admissible  upon  general 
rules  of  evidence,  happening  after  the  decease 
of  the  testator,  [in  testate,  or  ancestor;  and  in  ref- 
erence to  such  matters  the  adverse  party  may 
testify." 

The  court  says:  "The  statutes  regulating  the 
admission  of  the  testimony  of  parties  are  to  be 
examined  carefully  and  construed  strictly." 

74  Me.  291;  46  Me.  877. 

The  answer  of  the  representative  party  seems 
to  negative  every  material  allegation  in  the 
plaintiff's  bill  of  complaint,  simply  admitting 
some  to  be  true  and  others  not  true.  "In  pro- 
ceedings in  equity  this  ordinarily  is  equivalent 
to  the  testimony  of  one  credible  witness  that 
the  facts  stated  in  the  bill  are  not  true"  (25  Me. 
26);  and  in  86  Me.  68,  the  court  says  the  answer, 
except  so  far  as  responsive  to  the  bill,  is  not 
evidence. 

In  86  Me.  549,  the  court  says:  "So  far  as  the 
defendant's  answer  is  responsive  to  the  bill,  or 
necessarily  connected  with  or  explanatory  of 
the  responsive  matter  in  the  bill,  it  is  evi- 
dence." 

See  also  Rev.  Stat.  chap.  77,  §  15. 

Such  being  the  effect  of  the  defendant's  an- 
swer, and  it  being  "equivalent  to  the  testimony 
of  one  credible  witness," — he  then  having  testi- 
fied, or  given  his  evidence  in  the  case, — why 
should  the  plaintiff  be  excluded  or  excused  from 
testifying? 

Mr.  A.  B.  Herrick,  for  defendant: 

1.  The  defendant  has  been  called  into  court 
as  the  administrator  of  Abner  Davis,  and 
claimed  the  benefit  of  this  fact  in  his  answer, 
and  disclosed  the  names  of  the  heirs  at  law. 

There  is  no  party  defendant  who  can  convey 
real  estate  under  a'decree  in  this  case. 

1  Dan.  Ch.  192-194;  Simmons  v.  Moulton,  27 
Me.  496. 

The  administrator,  as  such,  should  not  have 
been  made  a  party,  even  were  the  heirs  in 
court. 

1  Dan.  Ch.  288,  284. 

2.  The  plaintiff  has  failed  to  sustain  the  al- 
legations in  his  bill  by  sufficient  and  competent 
proofs. 

The  defendant  was  required  to  answer  on 
oath,  and  has  answered,  denying  upon  his 
knowledge,  information,  and  belief  that  there 
was  any  purchase  of  the  note  by  the  plaintiff, 
as  alleged  in  the  bill,  and  claiming  that  the 
note  was  paid  by  the  maker  thereof  through 
the  plaintiff. 

The  burden  of  proof  is  upon  the  plaintiff. 

It  is  admitted  that  the  deposition  was  not  of- 
fered to  prove  any  matters  happening  after  the 
decease  of  Abner' Davis.  It  is  clearly  inadmis- 
sible to  prove  anything  occurring  before  his 
death,  unless  the  administrator  himself  first 
testify  concerning  such  matters. 
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Trowbridge  v.  Ifolden,  58  Me.  117. 

The  rules  governing  the  competency  of  evi- 
dence are  the  same  in  law  and  equity. 

Manning  v.  Lechmere,  1  Atk.  458;  Glynn  v. 
Bank  of  England,  2  Ves.  41. 

Should  the  court  admit  the  deposition,  then 
the  plaintiff  fails  in  bis  proof. 

The  answer  of  the  defendant  is  evidence,  and 
throws  the  burden  of  proof  on  the  plaintiff  be- 
yond one  witness. 

8  Greenl.  Ev.  £  289,  note  1;  Clark  v.  Riems- 
dyk,  9  Crancb,  158  (18  U.  8.  bk.  8,  L.  ed.  688); 
Dodge  v.  Gritwold.  12  N.  H.  577. 

Should  the  heirs  of  Abner  Davis  be  made  de- 
fendants, the  plaintiff  would  then  fail  in  his 
proof.  He  would  still  be  incompetent  as  a 
witness. 

Rev.  Stat  chap.  82,  §  98;  Biggins  v.  Butler, 
79  Me.  521,  8  New  Eng.  Rep.  278;  Wentworth 
v.  Wentworth,  71  Me.  72: 

Per  Curiam : 

The  bill  seeks  to  obtain  title  to  an  interest  in 
real  estate  from  the  administrator  of  the  per- 
son by  whom,  when  alive,  it  is  alleged  the  es- 
tate was  held  in  trust  for  the  complainant. 
The  allegations  are  not  proved  unless  the  com- 
plainant is  allowed  to  testify  to  them;  which 
he  could  not  do  because  the  administrator  did 
not  see  fit  to  testify.  Furthermore,  the  heirs 
should  have  been  made  the  principal  party  as 
respondent.  But  in  such  case  the  same  objec- 
tion would  lie  against  allowing  the  complain- 
ant to  testify. 

Exception*  overruled. 


Benjamin  F.  ANDREWS 
v. 

City  of  PORTLAND. 

1.  The  city  marshal  of  Portland,  holding 
the  legal  title  to  the  office,  is  entitled 

to  the  salary  while  the  office  is  filled  by 
an  officer  de  facto,  the  marshal  de  jure 
being  willing  to  perform  the  duties,  but 
being  prevented  by  the  city  authorities. 

2.  In  an  action  by  the  marshal  against 
the  city  to  recover  the  salary,  it  is  no 
defense  that  the  city  had  paid  the 
salary  to  the  officer  de  facto,  the  pay- 
ment having  been  made  with  full  know- 
ledge of  the  plaintiffs  claim  of  title  to 
the  office. 

3.  Nor  can  the  city,  in  such  an*  action, 
have  deducted  from  the  salary  any 
money  earned  by  the  marshal  by  his 
personal  labor  during  the  time  he  was 
prevented  from  performing  the  du- 
ties of  his  office. 

4.  An  officer  de  facto  is  not  entitled  to 
the  salary  attached  to  the  office;  that 
belongs  to  the  officer  dejure. 


0 


(Cumberland  Deckled  August  2,  1887.) 

N  exceptions  by  plaintiff.  Suttained. 
The  point  and  material  facts  are  stated  in 
the  opinion. 

Messrs.  William  L.  Potman  and  C.  W. 
Ooddard,  for  plaintiff: 
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Upon  the  question  of  interest  the  case 
seems  to  us  to  fall  clearly  within  the  rule  quoted 
by  this  court  in  Swett  v.' Hooper,  62  Me.  54,  from 
People  v.  New  York,  5  Cow.  881:  "Whenever the 
debtor  knows  what  he  is  to  pay  and  when  he 
is  to  pay  it,  he  shall  be  charged  with  interest  if 
he  neglects  to  pay." 

In  any  event,  therefore,  interest  from  July 
1, 1884,  to  May  8,  1885,  the  date  of  the  formal 
petition  to  the  city  council  after  final  judgment 
on  the  writ  of  certiorari,  viz.,  $8.19,  should 
have  been  added  to  the  verdict,  making  it 
$208.89,  instead  of  $195.70.  And  the  same 
principle  should  be  applied  to  each  subsequent 
quarter  in  controversy,  if  the  court  finds  us  en- 
titled to  such  salary. 

The  principle  is  of  some  importance,  aod  is 
fully  sustained  in  a  very  recent  case,  —Phila- 
delphia v.  Rink,  2  Cent  Rep.  289. 

The  New  York  Court  of  Appeals  decided 
that  where  a  payment  was  made  to  the  officer 
de  facto  after  judicial  determination  of  title,  the 
officer  dejure  was  entitled  to  recover  from  the 
city  the  whole  amount  so  paid. 

McVeanyv.  Mayor,  80  N.  Y.  190;  also  Man 
v.  Mayor,  68  N.  Y.  274. 

The  $495  earned  by  plaintiff  by  his  personal 
labor  between  May  15,  1884,  and  March  6, 
1885,  cannot  lawfully  be  deducted  from  the 
amount  due  him  from  defendants  for  salary 
during  said  period. 

On  principle,  he  was  and  is  entitled  to  Ha 
saliiry,  and  the  whole  of  it, without  abatement 
or  reduction.    This  is  the  doctrine  of — 

United  States  v.  Additon,  6  Wall.  291  (78  U. 
S.  bk.18,  L.  ed.  919);  Costigan  v.  Mohauk&H. 
R.  R.  R.  Go.  2  Denio,  609;  Alien  v.  MeKean,  1 
Sumn.  815;  People  v.  Miller,  24  Mich.  458;  &  C. 
9  Am.  Rep.  181;  Dill.  Mun.  Corp.  Sded.  £235. 

The  doctrine  laid  down  m  People  v.  Miller 
is  the  inevitable  sequence  of  the  principal  case 
relied  on  by  the  defense.  In  this  case  it  was 
distinctly  held  that  one  who  is  wrongfully  kept 
out  of  office  by  a  claimant  thereto  is  entitled  to 
recover  against  the  claimant,  as  damages,  the 
whole  official  salary. 

It  is  to  be  noted  that  this  was  under  a  pecu- 
liar statute,  authorizing  damages  to  be  assessed 
in  the  proceedings  by  quo  warranto;  but  the 
statute  did  not  affect  the  rule  of  damages. 

Mayfleld  v.  Moore,  53  111.  428,  5  Am.  Rep. 
52,  is  a  fully -reasoned  case.  This  was  an  ac- 
tion of  assumpsit  brought  to  recover  feet  re- 
ceived by  the  defendant  as  sheriff  and  collector. 
The  defendant  was  returned  as  elected;  but  it 
was  afterwards  judicially  determined  that  the 
office  belonged  to  the  plaintiff;  and  the  cosrt 
held  that  be  was  entitled  to  recover  from  the 
defendant  the  fees  and  emoluments  of  the  office, 
after  deducting  the  necessary  expenses  in  esra- 
ing  them.  The  court  says:  "The  fees  of  an 
office  are  incident  to  it  as  fully  as  are  the  resoi 
and  profits  of  lands." 

In  Saline  County  v.  Anderson,  HO  Kan.  ffiS, 
27  Am.  Rep.  171,  a  case  relied  oitfbv  the  defend- 
ant, it  was  stated  near  the  close  of*  the  opasks 
that  "the  remedy  of  the  county  clerk  tfejauv  » 
an  action  against  the  county  clerk  de  facts. " 

The  defendant  also  relies  very  strenuously 
on  the  New  York  cases;  but  in  the  latest  Bs» 
York  case,  Nichols  v.  Maclean,  101  N.  Y.  ffit 
2  Cent.  Rep.  500,  on  a  full  examination  of  *• 
law,  it  was  held  as  in  the  cases  already  '  J 
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This  was  the  unanimous  opinion  of  the  court  of 
appeals,  and  is  very  thoroughly  reasoned. 

This  decision  of  the  New  York  court  in  1886 
is  a  suggestive  commentary  on  the  unsound 
and  pernicious  doctrines  laid  down  by  the  same 
court  in  1868,  in  Smith  v.  Mayor,  87  N.  Y. 
51*. 

If  the  dejure  officer  has  done  all  in  his  pow- 
er,— all  that  he  was  permitted  to  do;  if  he  has 
been  ready  to  perform  his  official  duty, — he  is 
entitled  to  his  pay,  so  far  as  service  is  con- 
cerned. 

"They  also  serve  who  only  stand  and  wait," 
is  good  law  in  such  cases  as  well  as  good  theol- 
ogy in  all  cases.  For  certain  minor  officers 
paid  by  the  day,  it  is  true  that  public  necessity 
requires  regulations  to  secure  prompt  attend- 
ance; such  employees  are  docked  their  pay 
when  not  personally  present  at  their  poets  to 
perform  their  daily  labor,  but  that  is  by  special 
regulation,  as  with  ordinary  policemen .  High- 
er officers  are  left  to  broader  and  more  general 
principles. 

The  same  rule  was  held  in  Pettitt  v.  Rousham, 
15  La.  Ann.  289,  and  Singer  v.  Crenshaw,  10 
La  Ann.  297. 

In  the  familiar  case  of  Allen  v.  McKean,  1 
Sumn.  276,  by  the  judgment  of  so  eminent  a 
iurist  as  Judge  Stotv,  Dr.  William  Allen,  who 
had  been  wrongfulfy  excluded  from  his  office 
as  president  of  Bowdoin  College,  and  had  been 
prevented  from  performing  any  services  as  such, 
was  awarded,  in  an  action  against  the  treasurer 
of  the  college,  the  fees  and  emoluments  of  the 
office  which  had  been  received  by  the  treasurer. 

The  rule  is  so  held  in  Matthews  v.  Covia/i 
County.  58  Miss.  715,  24  Am.  Rep.  715. 

It  is  held  otherwise  in  High  on  Extraordinary 
Remedies,  §§  108,  108,  and  113;  but  the  only 
cases  cited  in  the  support  of  the  author  are 
from  Missouri. 

In  Baker  v.  Johnson,  41  Me.  17,  this  point 
did  not  arise,  the  court  holding  that  the  allow- 
ance at  nisipriue  was  conclusive. 

We  may  add  the  opinion  of  JudoeHoar,  then 
attorney-general,  ana  which  must  be  regarded 
as  very  high  authority,  in  the  case  of  Major 
Herod,  13  Opinions  of  Attorneys-General. 

The  same  was  held  in  Frazer  v.  United 
States.  16  Ct.  CI.  507.  where  an  officer  was  sus- 
pended from  the  execution  of  his  official  duties 
pending  an  indictment. 

The  case  of  MeVeany  v.  Mayor,  80  N.  Y. 
189,  alludes  to  the  distinction  made  by  us  that 
the  so-called  de  facto  officer  in  that  case  was 
given  by  the  municipal  court  a  certificate  of 
election  and  took  the  oath  of  office;  and  that 
MeVeany,  the  plaintiff,  did  not  take  the  oath 
of  office  until  after  the  Judgment  in  his  favor 
on  the  quo  loarranto. 

While  it  is  not  denied  that  the  Legislature 
may  abolish  the  office,  or  that  the  compensation 
may  be  diminished  by  the  proper  authorities, 
it  has  been  repeatedly  decided  that  the  officer 
dejure  has  a  peculiarly  valuable  interest  in  his 
office.  Indeed,  it  was  the  very  basis  of  the 
proceedings  in  United  States? .  Addison,  6  Wall. 
291  (73  U.*8.  bk.  18,  L.  ed.  919). 

On  this  state  of  facts  it  was  held  in  Stuhr  v. 
Curran,  15  Vroom,  181,  48  Am.  Rep.  858,  that 
the  person  so  taking  office  could  retain  the 
fees,  as  against  one  afterwards  decided  to  be 
entitled  to  the  office. 
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In  Farrell  v.  Bridgeport,  45  Conn.  195,  the 
court  says:  "As  a  rule,  so  far  forth  as  public 
officers  are  concerned,  those  only  are  entitled 
to  the  salary  who  both  obtain  and  exercise  their 
offices.  Payment  follows  the  actual  discharge 
of  duty,  and  not  the  formal  offer  to  do  it,  no 
matter  how  honestly. or  persistently  made." 

In  that  case  there  was  no  point  involved  as 
in  the  case  at  bar;  and  the  case  cites  as  estab- 
lishing this  general  principle,  which  we  do  not 
dispute,  Samis  v.  King,  40  Conn.  248,  which 
was  the  case  of  an  officer  who  never  was  in  of- 
fice, and  who  was  decided  to  have  no  claim  to 
the  office. 

That  the  officer  de  facto  cannot  compel  pay- 
ment of  salary  from  anybody  is  in  accordance 
with  the  general  principles  stated  in  Pooler  v. 
Reed,  78  Me.  129. 

In  State  v.  Carroll,  88  Conn.  449,  it  is  stated 
that  the  officer  "cannot  collect  his  fees  nor 
claim  any  rights  incident  to  his  office  without 
showing  himself  to  be  an  officer  dejure." 

In  the  case  of  Mc  Veany  v.  Mayor,  80  N.  Y. 
192,  it  seems  to  be  admitted  that  an  officer  de 
facto  cannot  recover  a  salary  by  suit;  and  this 
we  also  understand  to  be  distinctly  admitted 
in  Dolan  v.  Mayor,  68  N.  Y.  274. 

The  precise  point  that  an  officer  de  facto  can- 
not recover  a  salary  was  decided  in  McCue  v. 
Wapello  County,  56  Iowa,  698,  41  Am.  Rep. 
134. 

The  same  was  held  in  People  v.  Potter,  68 
Cal.  127:  and  in  Philadelphia  v.  Given,  60  Pa. 
140,  the  chief  justice  said:  "There  is  no  quan- 
tum meruit  in  such  cases.  If  there  be  no  title, 
there  is  no  salary." 

The  decided  cases  are  so  much  in  conflict  as 
perhaps  to  leave  the  court  to  decide  this  case 
on  principle,  as  Judge  Van  Syckel  thought  in 
Stuhr  v.  Curran,  15  Vroom,  181.  Without  be- 
ing able  to  count  them  pro  and  con,  as  to  num- 
ber, we  think  the  weight  of  the  authority  is 
with  us. 

Defendant  also  relied  on  Auditors  of  Wayne 
County  v.  Benoit,  20  Mich.  186,  4  Am.  Rep. 
8*2;  but  Judge  Cooley  dissented  in  that  case 
on  this  very  issue.  Certainly  the  weight  of 
Judge  Cooley  is  enough  to  destroy  the  author- 
ity of  the  case,  if  not  to  turn  it  in  our  favor. 

It  is  of  this  case  t  hat  C  h  aimers,  J.  ,thus  speaks 
in  his  opinion  in  Matthews  v.  Copiah  County, 
58  Miss.  715,  24  Am.  Rep.  715:  "Campbell. 
Ch.  J.,  thought  that  the  dejure  officer  who  bad 
been  kept  out  by  the  de  facto  incumbent,  could 
not  recover  compensation  for  the  period  during 
which  he  was  so  kept  out,  it  appearing  that  the 
de  facto  officer  had  received  the  salary  during 
his  incumbency;  and  rested  his  opinion  upon 
the  argument  that  the  de  facto  officer  could  have 
maintained  a  suit  for  the  salary  accruing  dur- 
ing his  incumbency.  Cooley,  J.,  thought 
otherwise,  and,  in  an  opinion  of  unusual  force 
and  ability,  demonstrated,  we  think,  the  un- 
soundness of  the  reasoning  of  the  chief  Justice. 
Christiancy,  J.,  concurred  with  the  chief  jus- 
tice, but  upon  a  ground  which  leaves  it  impos- 
sible to  say  what  his  opinion  was  on  the  main 
point  at  issue."  And  in  MeVeany  v.  Mayor, 
80  N.  Y.  191,  Judge  Polger  says  that  "the 
dissent  of  Cooley,  J.,  and  the  qualified  concur- 
rence of  Christiancy,  J.,  take  from  the  force  of 
the  decision." 

It  will  be  observed  that  the  chief  justice  of 
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Michigan,  who  charges  the  California  court 
with  basing  its  decision  in  People  v.  Smyth,  28 
Cal.  21,  upon  New  York  cases  which  are  not 
law  in  New  York,  and  which  were  made  in  dis- 
regard of  the  previous  decision  in  Connor  v. 
Mayor,  5  N.  Y.  286,— the  Michigan  chief  jus- 
tice, we  say,  himself,  undertakes  to  base  his 
decision  upon  Smith  v.  Mayor,  87  N.  Y.  518, 
apparently  unconscious  that  Smith  v.  Mayor 
is  not  law  in  New  York,  as  we  have  already 
shown. 

Sustaining  our  views,  we  have  the  very 
weighty  authority  of  Dillon  on  Municipal  Cor- 
porations, §  285. 

We  have  with  us  the  following  cases  direct- 
ly deciding  the  precise  point  in  issue,  namely: 

Matthews  v.  Copiah  County,  58  Miss.  715, 24 
Am.  Rep.  718;  Carroll  v.  Siebenthaler,  87  CaL 
198;  1  U.  S.  Ann.  Dig.  1870;  Douglass  v.  State, 
81  Ind.  429;  Memphis  v.  Woodward,  12  Heisk. 
499,  27  Am.  Rep.  750. 

We  array  against  Iowa,  Kansas,  perhaps 
Missouri,  and  the  court  of  Michigan,  the  weight 
of  -the  names  of  Judge  Cooley  and  of  Judge 
Dillon,  and  the  unanimous  opinions  of  the, 
courts  in  Mississippi,  Tennessee,  California,  In- 
diana, and  Pennsylvania. 

The  decisions  in  New  York  are  inconsistent. 
They  are  all  referred  to  in  Me  Veany  v.  Mayor, 
80  N.  Y.  190-192. 

In  United  States  v.  Addison,  22  How.  174 
(88  U.  S.  bk.  16,  L.  ed.  804),  where  the  precise 
and  only  question  before  the  court  was  whether 
a  writ  of  error  would  lie  with  reference  to  the 
possession  of  a  public  office  (the  statute  prohib- 
iting a  writ  of  error  unless  more  than  $2,000 
was  involved),  it  was  held  that  a  writ  of  error 
would  lie,  showing  beyond  all  question  that  a 
public  office  has  a  property  value.  This  was  ex- 
plained when  the  same  case  again  came  before 
the  court  in  6  Wall.  297(78  U.  8.  bk.  18,  L.  ed. 
919). 

See  Qoddard  v.  Grand  Trunk  R.  of  Canada, 
57  Me.  228;  Answers  of  Justices,  70  Me.  596, 
597;  Freem.  Judg.  §  481. 

Mr.  Joseph  W.  Symonds,  City  Solicitor, 
for.  defendant: 

In  Farwellv.  Rockland,  62  Me.  296,  it  is  held 
that  "a  public  officer  has  no  proprietary  in- 
terest in  his  office,  nor  property  in  the  future 
compensation  attached  to  it." 

In  Conner  v.  New  York,  2  Sandf.  870,  it  is 
said:  "  There  is  no  contract,  express  or  im- 
plied, between  a  public  officer  and  the  gov- 
ernment whose  agent  he  is.  The  latter  en- 
ters into  no  agreement  that  he  shall  receive 
any  particular  compensation  for  the  time  he 
shall  hold  office;  nor,  in  the  case  of  a  statutory 
office,  that  the  office  itself  shall  continue  any 
definite  period." 

"  A  policeman  of  the  city  of  Bridgeport  is 
an  arm  of  the  law;  he  holds  an  office  as  a  trust 
from  the  State;  be  is  a  preserver  of  the  public 
peace;  he  is  not  the  hired  servant  of  a  master; 
no  contract  relation  exists  between  him  and  the 
city  by  which  he  is  bound  to  its  service;  he 
can  lay  down  his  trust  at  any  time,  according 
to  bis  pleasure,  without  exposing  himself  to  an 
action  for  damages  for  breach  of  contract.  As 
a  rule,  so  far  forth  as  public  officers  are  con- 
cerned, those  only  are  entitled  to  the  salary  who 
both  obtain  ana  exercise  their  offices.  Pay- 
ment follows  the  actual  discharge  of  duty,  and 
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not  the  formal  offer  to  do  it,  no  matter  hov 
honestly  or  persistently  made." 

Farrell  v.  Bridgeport,  45  Conn.  195;  Maria. 
v.  Portsmouth,  59  N.  H.  18. 

A  was  illegally  removed  from  the  office  of 
assessor  and  tax  collector  by  the  board  of  coun- 
ty commissioners,  who  appointed  B  in  his 
stead.  B  performed  the  duty,  and  was  com- 
pensated therefor.  Subsequently  A  was  re- 
stored to  office.  Held,  that  he  could  not  re- 
cover from  the  county  the  fees  to  which  ha 
would  have  been  entitled  but  for  his  illegal 
suspension. 

Gorman  v.  Boise  County  Comrs.  1  Idaho,  N. 
S.  655,  cited  in  18  U.  8.  Dig.  N.  8.  692,  *  36, 
1882. 

B  and  M  were  opposing  candidates  for  coun- 
ty treasurer.  M  was  declared  elected  by  the 
county  canvassers  and  entered  upon  the  qaties 
of  the  office.  The  election  was  contested,  and 
B  was  finally  declared  entitled  to  the  office  by 
the  judgment  of  the  supreme  court.  The 
county  auditor,  in  settling  with  M,  allowed  him 
the  salary  for  the  time  he  held  the  office.  Held, 
that  B  could  not  exact  salary  for  the  time  K 
was  actually  in  office. 

Auditors  of  Wayne  County  v.  Benoti,  89 
Mich.  176,  4  Am.  Rep.  882. 

County  commissioners  paid  to  the  county  clerk 
de  Jacto,  claiming  de  jure,  the  salary  of  his  of- 
fice. The  title  to  the  office  was  then  in  litiga- 
tion to  the  knowledge  of  the  commissi  oners, 
and  the  clerk  de  facto  was  insolvent.  Held, 
that  the  clerk  dejure,  whose  title  was  affirmed, 
had  no  cause  of  action  for  such  salary. 

Saline  County  v.  Andersen,  20  Kan.  298, 27 
Am.  Rep.  171. 

In  Steubenville  v.  Gulp,  88  Ohio  St.  18, 43  Am. 
Rep.  417,  it  was  held  that  "a  police  officer  sus- 
pended by  the  mayor  of  a  city  under  authority 
of  the  city  charter,  'for  sufficient  cause,'  is  not 
entitled  to  wages  during  the  period  of  sus- 
pension, although  the  city  council  afterward 
declared  the  cause  of  suspension  insufficient." 

Compare  Regina  v.  Cambridge,  12  Ad.  &  H. 
718,  714. 

Disbursing  officers  charged  with  the  duty 
of  paying  official  salaries  have,  in  the  discharge 
of  that  duty,  a  right  to  rely  upon  the  apparent 
title  of  an  officer  de  facto,  and  to  treat  him  as 
an  officer  dejure  without  inquiring  whether 
another  has  the  better  right. 

Dolanv.  Mayor,  68  N.  Y.  274,  278-288. 

A  municipal  corporation,  whose  disbursing 
officer  has  once  made  payment  of  the  compen- 
sation given  by  law  to  an  office,  to  one  actually 
in  the  office,  discharging  its  duties,  with  color 
of  title,  and  with  his  right  thereto  not  deter- 
mined against  him  by  a  competent  tribunal,  * 
protected  from  a  second  payment. 

Mc  Veany  v.  Mayor,  80  N.  Y.  185, 198, 194. 

In  Terhune  v.  Mayor.  88  N.  Y.  247,  it  ap- 
peared that  "  the  plaintiff  was  appointed  a- 
spector  of  combustibles  by  the  fire  commisakn- 
ers;  he  was  removed  and  S  appointed  in  his 
place;  but,  under  a  decision  of  the  supreme 
court  determining  that  bis  removal  was  un- 
authorized and  illegal,  the  plaintiff  was  rein- 
stated. S  performed  the  duties  and  received 
the  salary  of  the  office  from  the  time  of  his 
appointment.  Held,  that  plaintiff  could  not 
maintain  an  action  against  the  city  to  recover 
the  salary  during  the  time  he  was  kept  out  of 
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office."  And  in  this  case  the  court,  after  refer- 
ring to  it  as  no  longer  an  open  question  that 
payment  to  a  de  facto  officer,  while  he  is  hold- 
ing the  office  and  discharging  its  duties,  is  la 
defense  to  an  action  brought  by  the  dejure  of- 
ficer to  recover  the  same  salary,  proceeds  to 
say:  "But  the  plaintiff  claims  that  his  action 
may  be  tieated  as  one  to  recover  of  the  city 
damages  for  his  wrongful  dismissal  from  office. 
It  is  a  sufficient  answer  to  this  claim  that  the 
city  did  not  dismiss  him  from  his  office.  The 
fire  commissioners  were  public  officers  and  not 
agents  of  the  city.  The  city  is  no  more  liable 
for  their  wrong  in  dismissing  the  plaintiff  than 
it  would  have  been  if  they  had  committed  an 
assault  and  battery  upon  him;"  thus  putting 
the  case  in  this  respect  upon  precisely  the  same 
ground  taken  by  this  court  in  the  case  of 
Andrew  v.  King,  77  Me.  224,  that  the  removal 
of  the  plaintiff  from  his  office  by  the  order  of 
the  mayor  and  aldermen  was  a  judgment  of 
court,  and  in  no  sense  the  act  of  the  city. 

It  may  be  said  in  argument  that  these  cases 
which  have  been  cited  to  the  effect  that  dis- 
bursing officers  of  cities  and  counties  may  pay 
the  de  facto  officer  in  possession  without  being 
subject  to  liability  themselves,  and  without 
subjecting  the  municipality  or  the  county  to 
danger  of  being  obliged  to  make  double  pay- 
ment, proceed  upon  the  ground  that  the  de  jure 
officer  in  such  case  has  his  remedy  against  the 
de  facto  officer  to  recover  of  him  the  salary 
which  he  has  received  from  the  disbursing  of- 
ficer. It  is  undoubtedly  true  that  many  of 
these  cases  assume,  argumentatively,  that  such 
remedy  against  the  officer  de  facto  exists. 
Thus  in  Mayfield  v.  Moore,  58  111.  428,  5  Am. 
Rep.  52,  it  was  held  that  the  legal  right  to  an 
office  confers  the  right  to  receive  and  appro- 
priate the  fees  and  emoluments  legally  incident 
to  the  place.  So,  if  a  person  without  legal 
right  assumes  to  perform  the  duties  of  an  office 
ami  receive  the  fees  and  emoluments  thereof, 
he  will  be  liable,  in  an  action  for  money  had 
and  received,  to  him  who  holds  the  legal  title 
for  the  amount  so  received,  deducting  there- 
from the  reasonable  expenses  of  earning  the 
same,  where  the  person  receiving  the  fees  acted 
under  an  apparent  right  and  in  good  faith. 

The  same  was  substantially  held  in  Benoit  v. 
Miller,  24  Mich.  458,  9  Am.  Rep.  181. 

But  the  opposite  was  held  in  an  elaborate 
opinion  in  Btuhr  v.  Outran,  15  Vroom,  181, 
48  Am.  Rep.  858,  and  the  whole  subject  is  con- 
sidered in  a  note  to  this  case  in  48  Am.  Rep. 
361-865. 

We  do  not  understand  that  the  theory  that 
the  officer  de  jure  can  recover  of  the  officer  de 
facto  the  salary  of  the  office  during  the  time 
that  he  held  the  title  but  performed  no  service, 
forms  any  essential  part  of  the  doctrine  that 
the  municipality  or  the  county  may  safely  pay 
to  the  officer  de  facto  in  possession,  without  lia- 
bility to  make  second  payment.  That  doctrine 
proceeds  upon  entirely  different  grounds,  name- 
ly, upon  the  general  principles  of  law  appli- 
cable to  officers  de  facto,  that,  so  far  as  the  pub- 
lic and  third  persons  are  concerned,  their  actions 
are  valid,  and  they  are  in  fact  the  incumbents 
of  the  office  which  they  hold.  The  disbursing 
officers  of  the  county  or  municipality  are  just 
as  much  under  the  necessity,  and  therefore  have 
just  as  much  right,  to  treat  them  as  incum- 
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bents  of  the  office  as  the  public  or  any  other 
persons  who  have  occasion  to  have  dealings 
with  such  officers  de  facto. 

Libbey,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  duly  appointed  city  marshal 
of  Portland,  March  81, 1888;  was  duly  qualified 
April  2,  1888,  and  performed  the  duties  of  the 
office  till  May  1, 1884,  when,  by  proceedings  had 
before  the  mayor  and  aldermen  of  said  city,  he 
was  formally  removed  May  14,  1884;  one  De- 
celle was  appointed  by  the  mayor,  with  the  ad- 
vice and  consent  of  the  board  of  aldermen,  to 
said  office,  to  fill  the  assumed  vacancy.  He 
performed  the  duties  of  the  office  under  that 
appointment  till  March  6,  1885. 

The  salary  of  the  city  marshal  was  fixed  by 
the  city  council  of  Portland  at  $1,800  a  year, 
payable  quarterly,  on  the  first  days  of  January, 
April,  July,  and  October,  and  he  was  required 
to  provide  at  his  own  expense  a  horse  and  car- 
riage for  his  official  use. 

On  May  6, 1884,  the  plaintiff  protested  to  the 
board  of  aldermen  against  his  removal,  claimed 
the  right  and  offered  to  continue  to  perform 
the  duties  of  the  office. 

He  refused  to  surrender  the  keys  to  the  mar- 
shal's office;  held  himself  ready  to  perform  the 
duties  of  marshal,  keeping  his  team  therefor 
until  he  was  reinstated.  During  the  time  of 
his  suspension  he  earned  .by  his  personal  labor 


May  17,  18S4,  the  plaintiff  filed  his  petition 
for  a  writ  of  certiorari  to  quash  the  proceedings 
of  bis  removal,  and,  on  proceedings  duly  bad 
thereon,  this  court  held  that  the  proceedings 
were  not  in  conformity  to  law  and  void,  and 
that  the  plaintiff  was  legally  entitled  to  the  of- 
fice of  marshal. '  This  decision  was  announced 
May  1,  1885.    Andrew*  v.  King,  77  Me.  224. 

From  May  14,  1884,  to  March  7.  1885,  the 
salary  was  paid  by  the  city  to  Decelle. 

The  question  in  contention  in  this  action 
is  whether  the  plaintiff  can  recover  of  the  city 
his  salary  from  May  14,  1884,  to  March  7, 1885, 
while  the  duties  of  the  office  were  performed 
by  Decelle,  and  the  salary  paid  to  him.  We 
think  he  can. 

The  plaintiff  was  marshal  de  jure.  His  sal- 
ary was  fixed  by  law.  The  legal  right  to  the 
office  carried  with  it  the  right  to  the  salary  or 
emoluments  of  the  office.  The  salary  follows 
the  legal  title.  This  doctrine  is  so  generally 
held  by  the  courts  that  authorities  hardly  need 
be  cited.  Dolan  v.  Mayor,  68  N.  Y.  274;  Me- 
Veany  v.  Mayor,  80  N.  Y.  185;  Fitmmmons  v. 
Brooklyn,  102  N.  Y.  586,  8  Cent.  Rep.  660. 

A  de  facto  officer  has  no  legal  right  to  the 
emoluments  of  the  office,  the  duties  of  which 
he  performs  under  color  of  an  appointment 
but  without  legal  title.  He  cannot  maintain  an 
action  for  the  salary.  His  action  puts  in  issue 
his  legal  title  to  the  office,  and  he  cannot  re- 
cover by  showing  merely  that  he  was  an  officer 
defacto.  In  NichoU  v.  MacLean,  101 N.  Y.  526, 
2  Cent.  Rep.  500,  the  court  says:  "  It  is  abun- 
dantly settled  by  authority  that  an  officer  de 
facto  can,  as  a  general  rule,  assert  no  right  of 
property,  and  that  his  acts  are  void  as  to  him- 
self, unless  he  is  also  an  officer  de  jure."  In 
Cro.  Eliz.  699,  the  doctrine  is  tersely  stated  as 
follows:  "  The  act  of  an  officer  de  facto,  when 


Digitized  by 


Googfc 


784 


New  England  Reporter — Sup.  Jud.  Or.  of  Maine. 


it  is  for  his  own  benefit,  is  void,  because  he 
shall  not  take  advantage  of  his  own  want  of 
title  which  he  must  be  conusant  of;  but  where 
it  is  for  the  benefit  of  strangers,  or  the  public, 
who  are  presumed  to  be  ignorant  of  such  defect 
of  title,  it  is  good."  Pooler  v.  Reed,  78  Me.  129; 
State  v.  Carroll,  88  Conn.  449;  McYcany  v. 
Mayor,  80  N.  Y.  192;  Dolan  v.  Mayor,  68  N. 
Y.  274;  Nichols  v.  Maclean,  supra;  MeCue  v. 
Wapello  County,  56  Iowa,  698;  People  v.  Potter, 
63  Gal.  127.  Hence  it  was  held  in  Nichols  v. 
Mae  Lean,  supra,  after  a  careful  examination  of 
authorities,  that  the  de  jure  officer,  who  was 
prevented  from  performing  the  duties  of  the 
office  by  an  illegal  removal,  might  recover  of 
the  de  facto  officer,  who  performed  the  duties 
under  color  of  an  appointment,  the  salary  which 
he  had  drawn  while  performing  them.  This 
result  can  be  reached  only  on  the  ground  that 
the  de  facto  officer  has  no  right  to  the  emolu- 
ments of  the  office. 

But  it  is  contended  by  the  learned  counsel  for 
the  defendant  that,  admitting  the  foregoing 
propositions  to  be  well  founded,  still  Decelle 
was  exercising  the  duties  of  the  office,  in  fact, 
under  color  of  title  upon  which  the  defendant 
might  well  act,  before  his  legal  right  was  de- 
cided, and  be  legally  protected  in  paying  the 
salary  to  him.  We  think  this  contention,  when 
tested  by  the  facts  of  the  case  and  well-estab- 
lished legal  principles,  is  unsupported  by  logic 
or  sound  reason.  The  city  had  full  notice  of 
the  plaintiff's  claim  as  the  legal  officer,  and  that 
the  title  to  the  office  was  in  litigation.  It  must 
be  held  that  it  knew  that  the  legal  title  to  the 
office  would  draw  with  it  the  salary.  May  it 
assume  to  determine  the  question  of  legal  right 
between  the  parties  before  decided  by  the  court, 
pay  to  the  one  having  no  legal  title,  and  then 
successfully  set  up  its  action  in  defense  of  the 
claim  of  the  one  having  the  legal  right?  May 
A,  who  holds  a  fund  claimed  by  B  and  by  C, 
with  full  notice  of  the  claim  of  each,  elect  to 
determine  between  them,  and  pay  to  B,  who 
has  a  prima  facie  right,  and  set  up  the  pay- 
ment as  defense  to  the  claim  of  C,  who  has  the 
legal  title?  It  is  perfectly  well  settled  that  he 
cannot.  If  he  elects,  it  is  at  his  peril.  He  is 
not  required  to  do  so.  He  may  await  an  action 
at  law  and  then  bring  botn  claimants  into 
court  by  bill  of  interpleader  to  litigate  their 
title;  or  he  may  bring  the  bill  at  once,  without 
waiting  for  the  commencement  of  an  action  at 
law.  Here  the  city  was  in  no  peril.  It  might 
have  refused  to  pay  to  either  till  the  title  to  the 
office  was  determined;  or, by  bill  of  interpleader, 
it  might  have  brought  the  parties  into  court  to 
litigate  their  title  to  the  salary. 

It  is  well  settled  that  an  office  which  has  at- 
tached to  it  emoluments  has  a  pecuniary  value, 
although  primarily  it  is  an  agency  for  public 
purposes,  and  that  the  right  to  the  emoluments 
follows  the  legal  title  to  the  office.  Nichols  v. 
Mac  Lean,  supra;  Andrews  v.  King,  77  Me.  231. 

The  officer  cannot  be  deprived  of  his  office 
without  due  process  of  law.  Can  it  be  that, 
while  the  action  of  the  mayor  and  aldermen  of 
Portland,  in  the  attempted  removal  of  the  plain- 
tiff, was  illegal  and  void  as  affecting  his  title  to 
bis  office,  that  it  deprives  him  of  his  salary,  all 
that  was  of  pecuniary  value  to  him?  Such  a 
contention  has  no  support  in  well-established 
legal  principles.  It  would  give  the  mayor  hav- 
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ing  the  power  of  removal  for  cause,  by  the 
consent  of  the  aldermen,  the  opportunity  by 
unauthorized  proceedings,  to  deprive  the  legal 
officer  of  his  salary,  and  bestow  it  upon  a 
favorite. 

We  are  aware  that  courts  of  high  authority 
have  sustained  the  doctrine  contended  for  by 
the  defendant.  The  doctrine  of  the  Court  of 
Appeals  of  New  York  now  seems  to  be  that  a 
payment  of  Uie  salary  by  the  city  to  the  officer 
de  facto,  before  the  title  to  the  office  »  deter- 
mined, is  a  good  defense  to  a  claim  by  the  legal 
officer;  but  that  the  legal  officer  may  recover 
all  of  the  salary  not,  in  fact,  paid  before  the 
right  to  the  office  is  determined,  although  H  ac- 
crued before  the  determination  of  the  title. 
We  do  not  find  that  that  court  has  noticed  the 
element  of  notice  to  the  city  by  the  legal  officer 
of  his  claim  before  payment.  Courts  in  some 
other  States  have  followed  the  New  York  doc- 
trine. Courts  of  high  authority  in  several  of 
the  States  have  held  that  the  officer,  having  a 
legal  title  to  the  office,  may  recover  of  the  aty 
the  salary,  notwithstanding  it  has  been  paid  to 
the  officer  de  facto.  We  have  not  attempted  to 
analyze  the  cases  and  to  try  to  reconcile  them. 
They  appear  irreconcilable.  Our  court  is  un- 
committed, and  we  have  come  to  the  conclusion 
which  seems  to  us  best  supported  by  reason  and 
sound  legal  principles.  . 

There  is  another  question  involved  in  the  case, 
although  not  before  us  on  the  exceptions,  aris- 
ing on  the  special  finding  of  the  jury  of  the 
amount  earned  by  the  plaintiff  by  his  personal 
labor  during  the  time  involved.  It  is  claimed 
that  the  defendant  has  the  right  to  recoup,  and 
have  that  amount  deducted  from  the  salary. 
The  right  of  recoupment  exists  when  the  plain- 
tiff claims  damages  for  the  breach  of  a  contract; 
and  then  the  sum  to  be  recouped  must  arise  oat 
of  the  contract  or  the  execution  of  it  The 
right  to  a  salary  fixed  by  law  is  not  by  con- 
tract. It  is  by  statute,  and  unless  there  is  some 
inhibition  of  the  power,  the  tribunal  establish- 
ing it  may  change  It  at  pleasure.  FarwU  v. 
Rockland,  62  Me.  801.  This  precise  question 
was  settled  in  Fitzsimmons  v.  Brooklyn,  102  N. 
Y.  588,  8  Cent.  Rep.  660. 

The  result  is  that  the  plaintiff  is  entitled  to 
recover  his  salary  as  claimed,  with  interest  from 
the  time  of  demand. 

Exceptions  sustained. 

Peters,  Ch.  J. ,  Walton, Virgin,  Emery, 

and  Haskell,  J  J.,  concurred. 


Fred  W.  HYER 
v. 

WESTERN  UNION  TELEGRAPH  CO. 

1.  When  an  important  word  is  dropped 
by  a  telegraph  company  ia  the  trans- 
mission of  a  message,  and  the  com- 
pany offers  no  explanation  of  the  mil- 
take,  it  is  prima  facie  evidence  of 
negligence. 

2.  A  stipulation  upon  a  telegraph  blank 
limiting  the  liability  of  the  costpasy 
for  the  negligence  of  itself,  or  any  of 
its  servants,  in  case  of  a  mistake  or  omis- 
sion in  transmitting  the  messaf* 
written  thereon  unless  the  message  ■ 
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repeated  at  the  expense  of  the  sender, 
is  void,  as  against  public  policy. 

8.  The  sender  of  a  message  by  tele- 
graph mast  sustain  any  loss  occasion- 
ed by  a  mistake  or  omission  in  its 
transmission,  as  between  himself 
and  the  receiver. 

4.  Tbe  sender  has  his  remedy  over 
avfgainst  the  telegraph  company  when 
the  error  is  the  result  of  its  negligence. 

(Penobsoofc  Decided  August  84, 1887.) 


ON  report.   Judgment  for  plaintiff. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Wilson  A  Woodard,  for  plain- 
tiff: 

The  burden  was  on  the  defendant  to  show 
that  the  error  was  caused  by  some  agency  for 
which  it  was  not  responsible. 

BarOett  v.  Western  Union  Tel.  Co.  62  Me. 
200. 

In  True  v.  International  Tel.  Co.  60  Me.  0, 
this  court  laid  down  certain  rules  by  which 
we  ask  that  this  defense  should  be  tested. 

Tbe  argument  on  behalf  of  defendant  must 
be  that  set  out  in  Gray's  Communication  by 
Telegraph,  §  106.  No  authority  is  cited  in 
support  of  the  argument  there  stated,  and  we 
believe  that  none  can  be  found. 

In  May  y.  Western  Union  Tel.  Co.  112  Mass. 
00,  it  was  held  that  the  proper  remedy  against 
a  telegraph  company  for  delivering  a  message 
which  had  not  been  sent  was  "an  action  in  the 
nature  of  a  false  warranty  against  one  acting 
as  agent,  who  represents  that  he  has  authority 
when  be  has  not,"  which  doctrine  is  cited  and 
approved  in  Boston  <&  A.  B.  B.  Co.  v.  Richard 
son,  185  Mass.  472. 

Messrs.  Baker,  Baker,  &  Cornish,  for 
defendant: 

Assuming  that  tbe  telegraph  company  was 
tbe  agent  of  the  sender  of  tbe  telegram,  it  is 
well  settled  that  the  principal  is  not  responsible 
for  the  acts  of  his  agent  beyond  the  scope  of 
his  authority;  it  matters  not  whether  the  agency 
be  general  or  special. 

Rossiter  v.  Bossiter,  8  Wend.  496;  Johnson  v. 
Wtngate,  29  Me.  404;  Hazeltine  v.  Miller,  44 
Me.  177. 

Tbe  limitation  of  tbe  power  of  a  special  agent 
is  universally  recognized. 

Bbtne  v.  ProudM,  3  Cal.  207;  Munn  v.  Com- 
mission Co.  15  Johns.  44;  Beats  v.  Allen,  18 
Johns.  863;  Thompsons.  Stewart,  8  Conn.  171; 
Moore  v.  Lockett,  2  Bibb,  67;  Martin  v.  United 
States,  2  T.  B.  Mon.  90;  Banorgee  v.  Hovey,  5 
Mass.  11;  Starbirdv.  Curtis,  48  Me.  862;  School 
DUt.  No.  6  v.  JEtna  Ins.  Co.  62  Me.  830. 

Now,  if  a  telegraph  company  can  be  deemed 
the  agent  of  the  sender  in  any  sense,  its  power 
ia  closely  restricted,  and  the  authority  con- 
ferred upon  it  is  extremely  limited.  That  au- 
thority is  simply  to  deliver  a  particular  message 
in  exact  and  unvarying  terms. 

Applying  these  principles  of  law  to  the  facts 
of  this  case,  it  is  evident  that  the  plaintiff  was 
not  bound  to  deliver  the  laths  at  $2  per  thou- 
sand. He  did  not  offer  to  sell  them  at  that 
price. 

We  have  not  been  able  u)  find  any  decision 
upon  this  precise  question  in  the  United  States, 
but  in  England  and  Scotland  it  has  been  square- 
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ly  determined.  The  question  arose  in  Eng- 
land in  1870,  in  the  case  of  Henkel  v.  Pape, 
L.R.6  Exch.  7;  S.  0.  Allen,  Tel.  Cas.  667. 
In  that  case  tbe  court  decided  squarely  that 
there  was  no  contract  between  the  parties. 

The  same  question  arose  in  Scotland  in  1871, 
in  Verdinv.  Robertson,  10  Ct.  of  Seas.  Cas.  85; 
&  C.  Allen,  Tel.  Cas.  697;  and  the  same  doc- 
trine was  announced. 

There  is  no  liability  on  the  part  of  the  de- 
fendant under  tbe  law  of  master  and  servant 

If  the  person  sought  to  be  charged  under  the 
rule,  as  employer,  did  not  contract  with  the 
party  committing  the  wrongful  act  for  bis 
labor  or  services,  and  is  not  directly  liable  to 
him  for  compensation  for  such  labor  or  ser- 
vices, and  has  no  such  control  over  him  as  will 
enable  the  employer  to  direct  the  manner  of 
performing  tbe  labor  or  services,  he  is  not  liable 
for  the  wrongful  act  of  the  agent  or  servant. 

Callahan  v.  Burlington  &  M.  B.  B.  B.  Co.  28 
Iowa,  562.  See  McCarthy  v.  Second  Parish  of 
Portland,  71  Me.  318;  Mayhew  v.  Sullivan 
Mining  Co.  76  Me.  100. 

The  same  principle  flows  through  all  the  au- 
thorities. 

Fletcher  v.  Braddick,  2  Bos.  &  P.  N.  R.  182; 
Sproul  v.  Hemmingway,  14  Pick.  1;  Clark  v. 
Vermont  <&  C.  B.  B.  Co.  28  Vt.  108 ;  Pawlet 
v.  Butland  &  W.  B.  B.  Co.  Id.  297;  Eaton 
v.  European  &  N.  A.  B.  Co.  59  Me.  520;  Wood, 
Mast.  &  Serv.      279,  811,  814. 

Unless  the  relation  of  master  and  servant 
exists,  the  party  contracting  is  not  responsible 
for  the  negligent  or  tortious  acts  of  the  person 
with  whom  the  contract  is  made,  especially  if 
these  acts  are  outside  of  the  contract. 

Eaton  v.  European  &  N.  A.  B.  Co.  supra. 
As  to  validity  of  the  condition  limiting  lia- 
bility in  the  case  of  an  unrepeated  message: 
Was  this  condition  valid  and  binding  upon  the 
parties?  We  are  aware  that  the  courts  of  the 
various  States  differ  radically  in  their  decision 
upon  this  point,  but  it  would  seem  that  the 
greater  weight  of  authority  is  in  favor  of  up- 
holding its  validity.  In  1866  tbe  question  came 
before  the  Supreme  Court  of  Massachusetts  in 
the  leading  case  of  Ellis  v.  American  Tel.. Co. 
13  Allen,  226,  where  the  error  in  transmission 
was  like  that  at  bar,  and  the  condition  as  to 
repetition  also  the  same. 

Mr.  Chief  Justice  Bigelow,  in  a  most  elabor- 
ate opinion,  held  tbe  condition  valid,  making 
its  reasonableness  tbe  test  of  its  validity. 

This  decision  has  been  followed  in  Massa- 
chusetts in — 

Bedpath  v.  Western  Union  Tel.  Co.  112  Mass. 
71;  Grinnell  v.  Western  Union  Tel.  Co.  118 
Mass.  299;  Clement  v.  Western  Union  Tel.  Co. 
137  Mass.  463. 

The  error  in  the  case  at  bar  was  such  as 
would  have  been  remedied  by  repetition.  The 
counsel  for  the  plaintiff  says  the  defendant 
was  bound  to  show  this,  and  that  there  is  no 
evidence  upon  the  point.  It  is  evident  from 
the  very  nature  of  the  case  that  such  a  fact 
cannot  be  proved  by  positive  testimony.  Nor 
is  it  required.  It  is  enough  if  (to  use  tbe  lan- 
guage of  the  court  in  True  v.  International 
Tel.  Co.  60  Me.  18)  the  error  causing  tbe  injury 
"would  have  been  manifestly  prevented  or 
avoided  by  repeating." 
Without  quoting  further,  we  will  simply  cite 
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a  few  of  the  authorities  supporting  the  validity 
of  this  condition  as  to  repetition: 

Camp  v.  Western  Union  Tel.  Co.  1  Met.  (Ky.) 
164;  DeRutU  v.  New  York,  etc.  Tel.  Co.  1  Daly, 
647;  Breesev.  United  States  Tel.  C&.48N.Y.  182; 
Western  Union  Tel.  Co.  v.  Careio,  16  Mich. 
525;  Wann  v.  Western  Union  Tel.  Co.  87  Mo. 
472;  United  States  Tel.  Co.  v.  Oildersleeve,  29 
Md.  232;  Passmore  v.  Western  Union  Tel.  Co. 
78  Pa.  288;  Becker  v.  Western  Union  Tel.  Co. 
11  Neb.  87;  King/iorne  v.  Montreal  Tel.  Co.  18 
U.  C.  Rep.  60;  MAndrexe  v.  Electric  Tel.  Co. 
17  C.  B.  3;  84  Eng.  C.  L.  5;  Lassiter  v.  West- 
ern Union  Tel.  Co.  89  N.  C.  884;  Western  Un- 
ion Tel.  Co.  v.  Neill,  57  Tex.  283 ;  Womack 
v.  Western  Union  Tel.  Co.  58  Tex.  176;  Western 
Union  Tel.  Co.  v.  EdsaU,  63  Tex.  668;  Jones  v. 
Western  Union  Tel.  Co.  18  Fed. Rep.  717:  White 
v.  Western  Union  Tel.  Co.  14  Fed.  Rep.  710; 
Schwartz  v.  Atlantic  &  P.  Tel.  Co.  18  Hun,  157; 
Western  Union  Tel.  Co.  v.  Buchanan,  85  Ind. 
429,  affirmed  in  49  Ind.  58;  Young  v.  Western 
Union  Tel.  Co.  65  N.  Y.  168:  Western  Union 
Tel.  Co.  v.  Meek,  49  Ind.  58;  Candee  v.  Western 
Union  Tel.  Co.  84  Wis.  471;  Tyler  v.  Western 
Union  Tel.  Co.  60  Rl.  421;  Hibbard  v.  Western 
Union  Tel  Co.  83  Wis.  559;  Siceatlandv.  111.  ds 
Miss.  Tel.  Co.  27  Iowa,  488;  Western  Union  Tel. 
Co.  v.  Blanchard,  68  Ga.  299;  S.C.  45  Am. Rep. 
480;  Western  Union  Tel.  Co.  v.  Fontaine,  58 
Ga.  448:  Sprague  v.  Western  Union  Tel.  Co.  6 
Daly,  200;  Western  Union  Tel.  Co.  v.  Tyler,  74 
111.  168. 

In  this  State  the  question  has  never  been  de- 
cided. In  True  v.  International  Tel.  Co.  60 
Me.  9,  and  Bartlett  v.  Western  Union  Tel.  Co. 
62  Me.  209,  the  question  involved  was  the  va- 
lidity of  the  condition  in  a  night-message  blank, 
and  that  differed  essentially  from  the  condition 
now  under  consideration. 

The  counsel  also  contends  that  the  words, 
"or  otherwise,"  create  an  invalid  exemption 
from  liability  that  renders  the  whole  contract 
void.  To  this  we  reply  that  such  has  not  been 
the  rule  adopted  by  the  courts;  that  the  condi- 
tions are  clearly  severable;  and  that  in  case  the 
error  is  such  as  could  have  been  prevented  by 
repetition,  the  condition  is  held  applicable  to  it. 

M Andrew  v.  Electric  Tel.  Co.  17  C.  B.  8; 
Ellis  v.  American  Tel.  Co.  18  Allen,  226;  Clem- 
ent v.  Western  Union  Tel.  Co.  187  Mass.  468; 
Western  Union  Tel.  Co.  v.  Neill,  57  Tex.  288. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

On  report.  The  defendant  telegraph  com- 
pany was  engaged  in  the  business  of  transmit- 
ting messages  by  telegraph  between  Bangor 
ana  Philadelphia,  and  other  points.  The  plain- 
tiff, a  lumber  dealer  in  Bangor,  delivered  to 
the  defendant  company  in  Bangor,  to  be  trans- 
mitted to  his  correspondent  in  Philadelphia, 
the  following  message:  "Will  sell  800  M. 
laths,  delivered  at  your  wharf,  two-ten,  net 
cash.  July  shipment ;  answer  quick."  The 
regular  tariff  rate  was  prepaid  by  the  plaintiff 
for  such  transmission.  The  message  delivered 
by  the  defendant  company  to  the  Philadelphia 
correspondent  was  as  follows:  "Will  sell  800 
M.  laths  delivered  at  your  wharf,  two,  net  cash. 
July  shipment;  answer  quick."  It  will  be  seen 
that  the  important  word  "ten"  in  the  statement 
of  price  was  omitted. 
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The  Philadelphia  party  immediately  returned 
by  telegraph  the  following  answer: "  "Accept 
your  telegraphic  offer  on  laths.  Cannot  in- 
crease price  spruce. "  Letters  afterward  passed 
between  the  parties,  which  disclosed  the  error 
in  the  transmission  of  the  plaintiff's  message. 
About  two  weeks  after  the  discovery  of  the 
error,  the  plaintiff  shipped  the  laths,  as  per 
the  message  received  by  his  correspondent,  to 
wit,  at  $2  per  M.  He  testified  that  his  corres- 
pondent insisted  he  was  entitled  to  the  laths 
at  that  price,  and  they  were  shipped  accord- 
ingly. 

The  defendant  telegraph  company  offered  do 
evidence  whatever,  and  did  not  undertake  to 
account  for  or  explain  the  mistake  in  the  trans- 
mission of  the  message.  The  presumption 
therefore  is  that  the  mistake  resulted  from  the 
fault  of  the  telegraph  company.  We  cannot 
consider  the  possibility  that  it  may  have  re- 
sulted from  causes  beyond  the  control  of  toe 
company.  In  the  absence  of  evidence  on  that 
point,  we  must  assume  that  for  such  an  error 
the  company  was  in  fault.  Bartlett  v.  Western 
Union  Tel.  Go.  62  Me.  221. 

The  fault  and  consequent  liability  of  the  de- 
fendant company  being  thus  established,  the 
only  remaining  question  is  the  extent  of  that 
liability  in  this  case.  The  plaintiff  claims  it 
extends  to  the  difference  between  the  market 
price  of  laths  and  the  price  at  which  they  were 
shipped.  The  defendant  claims  its  liability  is 
limited  to  the  amount  paid  for  the  transmission 
of  the  message.  It  claims  this  limitation  on 
two  grounds  : 

1.  The  company  relies  upon  a  stipulation 
made  by  it  with  the  plaintiff,  as  follows:  "All 
messages  taken  by  this  company  are  subject  to 
the  following  terms:  To  guard  against  mis- 
takes or  delays,  the  sender  of  a  message  should 
order  it  repeated;  that  is,  telegraphed  back  to 
the  originating  office  for  comparison.  For 
this,  one  half  the  regular  rate  is  charged  in  ad- 
dition. It  is  agreed,  between  the  sender  of  the 
following  message  and  this  company,  that  said 
company  shall  not  be  liable  for  mistakes  or  de- 
lays in  the  transmission,  or  delivery,  or  for 
nondelivery  of  any  unrepealed  message, 
whether  happening  by  negligence  of  its  ser- 
vants or  otherwise,  beyond  the  amount  received 
for  sending  the  same."  This  is  the  usual  stip- 
ulation printed  on  telegraph  blanks,  and  was 
known  to  the  plaintiff,  and  was  printed  at  the 
top  of  the  paper  upon  which  he  wrote  and 
signed  his  message.  He  did  not  ask  to  have 
the  message  repeated. 

Is  such  a  stipulation  in  the  contract  of  trans- 
mission valid  as  a  matter  of  contract  assented 
to  by  the  parties,  or  is  it  void  as  against  pnb- 
licpolicy?  We  think  it  is  void- 
Telegraph  companies  are  quasi  public  ser- 
vants. They  receive  from  the  public  vahiaWe 
franchises.  They  owe  the  public  care  and  dil- 
igence. Their  business  intimately  concern*  the 
public.  Many  and  various  interests  are  practi- 
cally dependent  upon  it.  Nearly  all  interest* 
may  be  affected  by  it.  Their  negligence  ia  ft 
may  often  work  irreparable  mischief  to  indi- 
viduals and  communities.  It  is  essential  for 
the  public  good  that  their  duty  of  using  «■» 
and  diligence  be  rigidly  enforced.  Tfcty 
should  no  more  be  allowed  to  effe 
ulate  for  exemption  from  this  duty  than . 
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a  carrier  of  passengers,  or  any  other  party  en- 
gaged in  a  public  business. 

This  rule  does  not  make  telegraph  compa- 
nies insurers.  It  does  not  make  them  answer 
for  errors  not  resulting  from  their  negligence. 
It  only  requires  the  performance  of  their  plain 
duty.  It  is  no  hardship  upon  them.  They  en- 
gage in  the  business  voluntarily.  They  have 
the  entire  control  of  their  servants  and  instru- 
ments. They  invite  the  public  to  entrust  mes- 
sages to  them  for  transmission.  They  may  in- 
sist on  their  compensation  in  advance.  Why, 
then,  should  they  refuse  to  perform  the  com- 
mon duty  of  care  and  diligence?  Why  should 
they  make  conditions  for  such  performance? 
Having  taken  the  message  and  the  pay,  why 
should  they  not  do  all  things  (including  the  re- 
peating) necessary  for  correct  transmission? 
why  should  they  insist  on  special  compensa- 
tion for  using  any  particular  mode  or  instru- 
mentality as  a  guard  against  their  own  negli- 
gence? It  seems  clear  to  us  that,  having  under- 
taken the  business,  they  ought,  without  quali- 
fication, to  do  it  carefully,  or  be  responsible 
for  their  want  of  care. 

It  is  true  there  are  numerous  .cases  in  other 
States  holding  otherwise,  but  we  think  the 
doctrine  above  stated  is  the  true  one,  and  in  har- 
mony with  the  previous  decisions  of  this  court. 
Tntev.  International  Tel.  Co.  60  Me.  1;  Bart- 
lett  v.  Western  Union  let.  Co.  62  Me.  231. 

2.  The  defendant  company  also  claims  that 
the  plaintiff  was  not  in  fact  damaged  to  a  greater 
extent  than  the  price  paid  by  him  for  the  trans- 
mission. It  contends  that  the  plaintiff  was  not 
bound  by  the  erroneous  message  delivered  by 
the  company  to  the  Philadelphia  party,  and 
hence  need  not  have  shipped  the  Hatha  at  the 
lesser  price.  This  raises  the  question  whether 
the  message  written  by  the  sender,  and  en- 
trusted to  the  telegraph  company  for  transmis- 
sion, or  the  message  written  out  and  delivered 
by  the  company  to  the  receiver  at  the  other  end 
of  the  line  as  and  for  the  message  intended  to 
be  sent,  is  the  better  evidence  of  the  rights  of 
the  receiver  against  the  sender. 

The  question  is  important  and  not  easy  of  so- 
lution. It  would  be  hard  that  the  negligence 
of  the  telegraph  company,  or  an  error  in  trans- 
mission resulting  from  uncontrollable  causes, 
should  impose  upon  the  innocent  sender  of  a 
message  a  liability  he  never  authorized  or  con- 
templated. It  would  be  equally  hard  that  the 
innocent  receiver,  acting  in  good  faith  upon  the 
message  as  received  by  him,  should,  through 
such  error,  lose  all  claim  upon  the  sender.  If 
one  owning  merchandise  write  a  message  offer- 
ing to  sell  at  a  certain  price,  it  would  seem  un- 
just that  the  telegraph  company  could  bind  him 
to  sell  at  a  less  price  by  making  that  error  in 
the  transmission.  On  the  other  hand,  the  re- 
ceiver of  the  offer  may  in  good  faith,  upon  the 
strength  of  the  telegram  as  received  by  him, 
have  sold  all  the  merchandise  to  arrive,  per- 
haps, at  the  same  rate.  It  would  seem  unjust 
that  he  should  have  no  claim  for  the  merchan- 
dise. If  an  agent  receives  instructions  by  tel- 
egraph from  his  principal, and  in  good  faith  acts 
upon  them  as  expressed  in  the  message  deliv- 
ered him  by  the  company,  it  would  seem  he 
ought  to  be  held  justified,  though  there  were 
an  error  in  the  transmission. 

It  is  evident  that  in  case  of  an  error  in  the 
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transmission  of  a  telegram  either  the  sender  or 
receiver  must  often  suffer  loss.  As  between 
the  two,  upon  whom  should  the  loss  finally 
fall?  We  think  the  safer  and  more  equitable 
rule,  and  the  rule  the  public  can  most  easily 
adapt  itself  to,  is  that,  as  between  sender  and  re- 
ceiver, the  party  who  selects  the  telegraph  as 
the  means  of  communication  shall  bear  the  loss 
caused  by  the  errors  of  the  telegraph .  The 
first  proposer  can  select  one  of  many  modes  of 
communication,  both  for  the  proposal  and  the 
answer.  The  receiver  has  no  such  choice,  ex- 
cept as  to  his  answer.  If  he  cannot  safely  act 
upon  the  message  he  receives  through  the 
agency  selected  by  the  proposer,  business  must 
be  seriously  hampered  and  delayed.  The  use 
of  the  telegraph  has  become  so  general,  and  so 
many  transactions  are  based  on  the  words  of 
the  telegram  received,  any  other  rulejwould  now 
be  impracticable. 

Of  course  the  rule  above  stated  presupposes 
the  innocence  of  the  receiver,  and  that  there  is 
nothing  to  cause  him  to  suspect  an  error.  If  there 
be  anything  in  the  message,  or  in  the  attendant 
circumstances,  or  in  the  prior  dealings  of  the 
parties,  or  in  anything  else,  indicating  a  prob- 
able error  in  the  transmission,  good  faith  on  the 
part  of  the  receiver  may  require  him  to  inves- 
tigate before  acting,  is  either  does  the  rule  in- 
clude forged  messages,  for  in  such  case  the  sup- 
posed sender  did  not  make  any  use  of  the  tele- 
graph. 

The  authorities  are  few  and  somewhat  con- 
flicting, but  there  are  several  in  harmony  with 
our  conclusion  upon  this  point.  In  Durkee  v. 
Vermont  Cent.  R.  R.  Co.29  Vt  137,  it  was  held 
that  where  the  sender  himself  elected  to  com- 
municate by  telegraph,  the  message  received 
by  the  other  party  is  the  original  evidence  of 
any  contract.  In  Saveland  v.  Green,  40  Wis. 
481,  the  message  received  from  the  telegraph 
company  was  admitted  as  the  original  and  best 
evidence  of  a  contract  binding  on  the  sender. 
In  Morgan  v.  People,  59  111.  58,  it  was  said  that 
the  telegram  received  was  the  original,  and  it 
was  held  that  the  sheriff  receiving  such  a  tele- 
gram from  the  judgment  creditor  was  bound  to 
follow  it  as  it  read.  There  are  dicta  to  the 
same  effect  in  Wilson  v.  Minneapolis  &  N.  W. 
R.  R.  Co.  81  Minn.  48f,  and  Rowley  v.  Whip- 
ple, 48  N.  H.  488.  Western  Union  Tel.  Co.  v. 
Shatter,  71  Ga.  760,  is  almost  a  parallel  case. 
The  sender  wrote  bis  message:  "Can  deliver 
hundred  turpentine  at  sixty-four."  As  re- 
ceived from  the  telegraph  company  it  read, 
"Can  deliver  hundred^turpentine  at  sixty,"  the 
word  "four"  being  omitted.  The  receiver  im- 
mediately telegraphed  an  acceptance.  The 
sender  shipped  the  turpentine,  and  drew  for 
the  price  at  sixty-four.  The  receiver  refused 
to  pay  more  than  sixty.  The  sender  accepted 
the  sixty,  and  sued  the  telegraph  company  for 
the  difference  between  sixty  and  the  market. 
It  was  urged,  as  here,  that  the  sender  was  not 
bound  to  accept  the  sixty,  as  that  was  not  his 
offer.  The  court  held,  however,  that  there  was 
a  completed  contract  at  sixty, — that  the  sender 
must  fulfill  it,  and  could  recover  his  conse- 
quent loss  of  the  telegraph  company. 

It  follows  that  the  plaintiff  in  this  case  is  en- 
titled to  recover  the  difference  between  the  $2 
and  the  market  as  to  laths.  The  evidence 
shows  that  the  difference  was  10  cents  per  M. 
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Judgment  for  plaintiff  for  $80,  with  interest 
from,  the  date  of  the  writ. 

Peters,  Ch.  J.,  Walton,  Danforth, 
Virgin,  Libbey,  Foster,  and  Haskell, 

J  J.,  concurred. 


George  N.  NOTES  et  at 
v. 

Ellen  L.  SMITH,  Admz.  of  the  Estate  of 
Robert  Potter. 

It  la  not  enough  for  a  bill  of  exceptions 
to  state  that  the  evidence  was  ad- 
mitted under  objections.  It  must 
somehow  appear  that  the  evidence  was 
admitted  to  the  injury  of  the  party 
complaining*  of  its  admission. 


0 


(Franklin  Decided  August  2,1887.) 

N  exceptions  by  the  plaintiffs.  Overruled. 
The  following  is  a  copy  of  the  exceptions: 

This  was  an  action  of  assumpsit.  Writ  dated 
May  2,  1884.  Ad  damnum,  $8,000.  The  ver- 
dict was  for  the  defendant.  Plea,  general 
issue. 

At  the  trial  of  the  cause,  this  defendant  was 
allowed  to  introduce,  against  plaintiffs'  season- 
able objection,  the  following  evidence,  to  wit: 
Interrogatories  8,  4,  5,  11,  and  12  and  the  an- 
swers thereto,  contained  in  the  deposition  of 
Thomas  F.  Temple;  interrogatory  4  and  an- 
swer thereto,  contained  in  the  deposition  of 
Joseph  E.  Wilber;  interrogatories  8,  4,  and  5 
and  the  answers  thereto,  contained  in  the  de- 
position of  Jacob  A.  Leonard.  (All  the  ques- 
tions and  answers  in  said  depositions  to  be 

frinted  and  form  a  part  of  these  exceptions.) 
These  interrogatories  called  upon  the  depo- 
nents to  examine  certain  records  and  state  what 
mortgages  or  conveyances  to  or  from  George 
M.  Noyes  or  George  A.  Noyes  were  there  re- 
corded.] 

The  defendant,  having  given  notice  to 
plaintiffs  to  produce  at  the  trial  all  books, 
papers,  and  letters  relating  to  the  matter  in 
suit,  was  allowed  to  testify  in  regard  to,  and 
to  give  from  her  recollection,  the  contents  of 
an  alleged  letter  from  her  intestate,  Robert  Pot- 
ter, to  the  plaintiffs,  which  she  testified  she  saw 
in  the  hands  of  one  of  the  plaintiffs  subsequent 
to  said  Potter's  death,  and  which  letter  the 
plaintiff  did  not  produce  at  the  trial. 

The  defendant  was  allowed  to  introduce  the 
inventory  and  appraisal  of  the  estate  of  Robert 
Potter,  defendant's  intestate. 

The  plaintiff  George  N.  Noyes  was  not  al- 
lowed to  testify  in  relation  to  matters  happen- 
ing before  the  death  of  said  Robert  Potter. 

To  all  which  rulings  admitting  evidence  for 
defendant  and  including  testimony  of  plaintiffs, 
the  plaintiffs  excepted,  and  pray  that  their  ex- 
ceptions may  be  allowed. 

Mr.  S.  Clifford  Belcher,  for  plaintiffs. 
Mr.  S.  C.  Strout,  for  defendant: 
Unless  the  exceptions  show  the  rulings  to  be 
material  and  prejudicial  to  the  excepting  party, 
and  to  be  erroneous,  the  court  cannot  pass  upon 
them  as  legal  propositions,  and  they  must  be 
overruled. 

Allen  v.  Lawrence,  64  Me.  175;  Webster  v. 
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Calden,  55  Me.  165;  Uottrrook  v.  Knight,  67  Me. 
246. 

The  objection  that  interrogatories  8,  4.  and  5 
are  "incompetent,"  is  general  If  competent 
for  any  purpose,  the  objection  falls.  For  what 
purpose  the  questions  are  asked  or  admitted  by 
the  court  does  not  appear.  Nothing  appears  to 
show  whether  Temple  is  an  official  person  or 
not;  nor  what  the  "record"  was  which  be  vis 
asked  to  examine.  It  may  have  been  the  rec- 
ord of  some  private  person  or  corporation.  No 
question  appears  to  be  involved  as  to  the  effect 
or  scope  of  the  conveyances.  Simply  the  fact 
that  such  deeds  appeared  upon  the  record  ex- 
amined, was  called  for.  It  is  admissible  to 
prove  such  facts  without  copy  of  the  record. 

United  State*  v.  Reyburn,  6  Pet.  864  (81 U. 
S.  bk.  8,  L.  ed.  429);  State  v.  Lynde,  77  Me. 
562,  1  New  Eng.  Rep.  230;  Ide  v.  Pierce,  1M 
Mass.  260;  Mauri  v.  Hefferman,  18  Johns.  58; 
Wkiton  v.  NarraganseU  F.  <t  M.  In*.  Co.  1W 
Mass.  80;  Binney  v.  Russell,  Id.  55;  Amhmt 
Bank  v.  Conkey,  4  Met.  459;  Commonwealth  ?. 
Morrell,  99  Mass.  544;  Naton  v.  First  Banger 
Christian  Church,  66  Me.  105;  Sawyer  v.  Gam- 
Ion,  68  Me.  25. 

These  depositions  were  taken  out  of  the 
State,  and  the  court  has  a  discretion  as  to  thai 
admission. 

Freeland  v.  Prince,  41  Me.  105. 

Counsel  further  cited — 

Harriman  v.  Sanger,  67  Me.  444;  Briggt  t. 
Heney,  130  Mass.  188;  SweeUer  v.  Bates,  117 
Mass.  468. 

Mr.  E.  O.  Greenleaf,  also  for  defendant: 

The  rule  of '  'original  deeds"  or  "office  copiaf 
does  not  apply  in  this  case,  as  the  realty  of  the 
plaintiffs  was  not  the  subject  of  this  suit;  and  the 
record,  as  well  as  the  absence  of  record,  wa* 
properly  shown  by  deposition. 

Hutchinson  v.  Chadbc  nirne,  85  Me.  189;  Dot 
v,  Scribner,  86  Me.  168. 

The  plaintiff  objected  to  the  depositions  as 
being  immaterial;  and,  if  they  were  immaterial 
or  irrelevant,  they  were  not  injured  and  have  no 
grounds  for  exceptions. 

Moody  v.  Sabin,  9  Cush.  505;  CommonweaJtk 
v.  Bailey,  11  Cush.  415. 

There  is  no  question  but  defendant  gaw 
plaintiffs  ample  notice  to  produce  all  books, 

Fapers,  and  letters  relating  to  the  matter  i a  wit- 
believe  it  is  good  law  that  if  a  written  notice, 
or  letter,  is  delivered  to  a  party  to  pay  money, 
the  contents  may  be  proved  by  parol  with  prow 
of  notice  to  produce  the  written  notice. 
Gaskell  v.  Morris,  7  Watts  &  S.  82. 
A  party's  own  declarations  may  be  gives  is 
evidence  by  him  when  a  part  of  the  res  festei 
Mulliken  v.  Greer,  5  Mo.  489. 
The  letter  referred  to  may  have  been,  aid 
was,  so  connected  with  the  tranaactioBi  of 
plaintiffs  and  Robert  Potter  as  to  become  i 
part  of  the  res  gestcs,  and  thereby  admissible  a 
evidence. 

New  England  M.  In*.  Co.  v.  Be  Wolf.  8  Pick. 
56. 

If  the  inventory  and  appraisal  admitted  swe 
immaterial,  the  plaintiffs  were  not  injured,  and 
there  can  be  no  grounds  for  exception*. 

Millett  v.  Marston,  62  Me.  477. 

Per  Curiam: 
The  objections  in  this  case  are  to  lbs  «**- 
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sion  of  certain  evidence  alleged  by  the  plaintiffs 
to  be  exceptionable.  The  bill  of  exceptions 
does  not  enable  us  to  see  that  the  plaintiffs 
were  aggrieved  by  the  evidence  objected  to. 
The  defendant  was  permitted  to  swear  to  the 
contents  of  a  letter.  But  the  contents  of  the 
letter  are  not  produced  to  us.  Whether  hurt- 
ful to  the  plaintiffs  or  not,  does  not  appear.  It 
is  objected  that  officers  keeping  records  were 
allowed  to  testify  to  the  showing  of  the  records 
as  to  certain  property  dealings  of  one  of  the 
parties.  In  what  connection,  and  for  what  pur- 
pose admitted,  is  not  stated.  It  is  not  enough 
for  a  bill  of  exceptions  to  state  that  the  evidence 
was  admitted  under  objection.  It  must  some- 
how appear  that  the  evidence  was  admitted  to 
the  injury  of  the  party  complaining  of  its  ad- 
mission. 

Other  points  in  the  exceptions  are  not  re- 
lied on. 

Motion  and  exception*  overruled. 


Charles  N.  BRADBURY 

v. 

B.  F.  PLACE. 

1.  All  contracts,  except  for  necessaries, 
made  by  a  person  under  a  guardian- 
ship, are  declared  void  by  Rev.  Stat, 
cbap.  67,  §7. 

2.  The  holder  of  a  promissory  note,  who 
took  it  after  it  was  dishonored,  can- 
not recover  it  from  the  maker  when 
he  knew  the  payee  was  of  unsound 
mind,  though  he  did  not  know  he  was 
under  guardianship,  the  maker  having 
paid  the  amount  of  the  note  to  the 
guardian. 

(York  Decided  August  2, 1887.) 

ON  report.  Judgment  for\defendant. 
Action  of  assumpsit  on  a  promissory 
note,  which  was  given  to  one  Solomon  N.  Hall 
for  $80  borrowed  money.  At  the  time  of  the 
taking  of  the  note,  said  Solomon  N.  Hall  was 
under  guardianship,  and  continued  under 
guardianship  at  the  time  of  the  trial.  The  de- 
fendant paid  the  note  to  the  guardian.  The 
interest  indorsed  on  the  note  was  paid  to  Solo- 
mon L.  Hall,  who  held  the  note  until  it  was 
overdue.  The  guardian  did  not  know  of  the 
existence  of  the  note  until  a  short  time  before 
collecting  it.  It  Is  not  claimed  that  Bradbury, 
the  plaintiff,  received  the  note  before  it  was 
overdue,  but  bought  it  as  an  overdue  note  of  a 
third  party,  not  knowing  that  the  original 
payee  of  the  note  was  under  guardianship. 
Meetrt.  Hamilton  &  Haley,  for  plaintiff. 
Mr.  J.  A.  Edgerly,  for  defendant: 
This  action  cannot  be  maintained.  The 
transfer  of  a  promissory  note  by  the  payee  is  a 
contract  which  an  insane  person  cannot  make, 
because  be  has  no  power  to  give  that  consent 
which  the  contract  requires. 
Burke  v.  Allen,  9  Foster,  106. 
There  can  be  no  contract  unless  the  party  is 
capable  of  giving  a  rational  consent. 

Cbitty,  Cont.  129,  note  a;  1  Bl.  Com.  488;  1 
Pars.  N.  &  B.  160;  8  Bac.  Abr.  640;  1  Bouv. 
Inst.  229;  Davit  v.  Lane,  10  N.  H.  166;  True  v. 


Swasbt  v.  Ames.  789 

Ranney,  1  Foster,  62;  Beaver  v.  Phdpt,  11  Pick. 
804;  Lang  v.  Whidden,  2  N.  H.  488;  PeatUe  v. 
Bobbin*,  8  Met.  164. 

Where  a  person  non  compos  mentis,  under 
guardianship,  had  in  his  possession  a  promis- 
sory note  payable  to  himself,  and  received  pay- 
ment of  it  from  the  promisor,  who  bad  know- 
ledge of  the  guardianship,  it  was  held  that  such 
payment  was  of  no  effect;  and  the  letters  of 
guardianship  were  held  to  be  conclusive  evidence 
that  at  the  time  of  payment  the  ward  was  not 
of  sound  mind. 

Leonard  v.  Leonard,  14  Pick.  280.  See  Rev. 
Stat.  chap.  67,  §  7. 

Per  Curiam: 

All  contracts,  except  for  necessaries,  and  all 
fts,  sales,  or  transfers  of  real  or  personal  es- 
te,  made  by  a  person  under  guardianship, 
are,  in  this  State,  void;  not  voidable  merely, 
but  absolutely  void.  So  declared  by  Rev.  Stat, 
chap.  67,  §  7.  The  note  in  suit  was  once  the 
property  of  a  person  under  guardianship,  and 
the  amount  due  upon  it  has  been  paid  to  the 
guardian.  The  plaintiff  is  not  a  bona  fide  hold- 
er, and  he  does  not  show  that  the  person  from 
whom  he  took  it  was  a  bona  fide  holder.  He 
did  not  take  the  note  until  after  it  was  dishon- 
ored. He  did  not  know  that  the  payee  was 
under  guardianship,  but  be  knew  the  note  was 
overdue,  and  he  does  not  deny  that  he  knew 
the  payee  was  a  person  of  unsound  mind  and 
incapable  of  managing  his  property. 

It  is  the  opinion  of  the  court  that  the  action 
is  not  maintainable,  and  that  judgment  mutt 
be  entered  for  the  defendant. 


John  P.  SWASET,  Admr., 
t. 

Hezekiah  AMES  et  at. 

Although  one  party  to  a  suit  be  the  rep- 
resentative of  a  deceased  person, 
the  other  party  may  be  a  witness  in 
his  own  behalf  as  to  matters  happen- 
ing after  the  death.of  such  deceased 
person. 

(Oxford  Decided  August  2, 1887.) 

ON  exceptions  by  defendants.  Sustained. 
Trover  by  the  administrator  of  the  estate 
of  Mellen  T.  8.  Ames  for  two  pairs  of  steers 
and  a  shoat,— all  of  the  value  of  $200.  The 
verdict  was  for  plaintiff  for  $179.04. 

At  the  trial  the  counsel  for  defendants  called 
Deborah  B.  Ames,  one  of  the  defendants,  to 
testify  to  facts  happening  after  the  death  of  the 
intestate.  The  court  ruled  that  the  defendants 
could  not  be  permitted  to  testify  to  such  facts 
until  the  representative  party  had  first  taken 
the  stand  and  testified  to  such  facts.  To  this 
ruling  defendants  excepted. 
Mr.  George  D.  Bisbee,  for  defendants: 
By  a  proper  construction  of  Rev.  Stat.  chap. 
82,  §  98,  item  2,  we  think  this  witness  was  im- 
properly excluded.  This  portion  of  said  sec- 
tion seems  to  apply  only  to  matters  happening 
before  the  Intestate's  death.  The  latter  part  of 
said  section  clearly  allows  the  witness  to  testify 
as  to  matters  happening  after  Intestate's  death, 
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regardless  of  the  fact  of  the  representative  party 
being  a  witness. 

We  are  not  aware  that  this  court  has  ever 
given  a  different  interpretation  of  this  statute. 

The  court,  in  Kelton  v.  Hill,  89  Me.  260, 
passed  upon  Rev.  Stat.  1871.  That  statute 
contained  the  words  "or  after." 

The  Legislature  immediately  amended  the 
statute  by  striking  out  the  words  "or  after," 
and  providing  for  the  adverse  party  to  testify 
to  matters  happening  after  the  death  of  the 
testate  or  intestate,  regardless  of  the  action  of 
the  representative  party. 

See  Pub.  Laws  1878,  chap.  146. 

The  testimony  excluded  was  not  only  mate- 
rial, but  went  to  the  foundation  of  the  defense. 

Mr.  John  P.  Swasey,  for  plaintiff : 

The  exceptions  of  a  general  character  cannot 
be  sustained  if  any  of  the  instructions  excepted 
to  are  found  to  be  correct. 

Macintoth  v.  BarUeti,  67  Me.  180;  State  v. 
Reed,  62  Me.  129. 

It  can  only  be  considered  as  to  such  objec- 
tions, where  exceptions  are  taken,  as  are  specif- 
ically and  distinctly  presented  to  the  presiding 
justice. 

See  Lee  v.  Openheimer,  84  Me.  181;  White  v. 
Chadbourne,  41  Me.  149. 

To  be  available  upon  exceptions  an  objection 
to  the  testimony  must  be  specific. 

Harriman  v.  Sanger,  67  Me.  442,  and  cases 
cited. 
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In  deciding  upon  a  bill  of  exceptions,  the 
court  will  look  at  the  whole  case  and  not  disturb 
a  verdict  which  is  fully  justified  by  the  facte 
in  the  case  independently  of  those  excepted  to. 
though  the  instructions  may  not  be  perfect  or 
correct. 

Farrar  v.  Merrill,  1  Me.  17;  French  v.  St** 
ley,  21  Me.  612;  Howard  v.  Miner,  20  Me.  835. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  fact  that  one  of  the  parties  to  a  suit  is  the 
representative  of  a  person  deceased  does  not 
preclude  the  other  party  from  the  privilege  of 
being  a  witness  in  his  own  behalf  respecting 
matters  that  have  happened  after  the  death  of 
such  deceased  person,  whether  the  representa- 
tive party  testifies  or  not.  Formerly  the  rule  wat 
otherwise,  the  statutory  provision  having  been 
amended  since  the  decision  in  Kelton  v.  Hill,  59 
Me.  260.  Laws  1878,  chap.  145;  Rev.  StaL 
chap.  82,  |  98. 

The  Legislature  deemed  it  reasonable  to  allow 
the  living  party  to  be  a  witness  in  relation  to 
matters  of  which  the  deceased  in  his  lifetime 
could  have  known  nothing,  and  about  which 
someone  other  than  the  living  party  may  he 
supposed  to  be  in  a  position  to  testify. 

Exceptions  sustained. 

Walton,  Virgin,  Libbey,  Foster,  and 

Haskell,  J  J.,  concurred. 
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RHODE  ISLAND. 
Supreme  Court. 


William  G.  McQUITTY  et  «*. 

t. 

CONTINENTAL  LIFE  INSURANCE  CO. 

A  fifteen-year  endowment  life  insurance 
policy,  taken  out  by  a  married  woman 

for  her  own  benefit,  contained  a  condi- 
tion that  it  should  cease  in  case  of  de- 
fault on  the  part  of  the  assured  in  paying 
premiums,  or  interest  in  advance  on  out- 
standing premium  notes,  or  the  notes 
themselves  at  maturity,  with  the  proviso 
that  if,  after  payment  of  two  or  more 
annual  premiums,  the  assured  should 
make  default  in  paying  a  subsequent 

Sremium,  the  company  would  convert 
ae  policy  into  a  "paid-up"  policy  for 
a  proportionate  amount  of  the  sum 
insured.  The  policy  also  provided  that 
in  every  case  where  it  should  cease,  all 
payments  and  all  dividend  credits  there- 
on should  be  forfeited  to  the  company. 
On  the  margin  of  the  policy  were  the 
words:  "Non-forfeiture  endowment  pol- 
icy with  profits."  The  assured  paid 
the  first  two  premiums  in  money  and 
notes,  and  then  made  default  and  ap- 
plied for  a  paid-up  policy,  agreeing  to 
pay  the  company  annually  in  advance 
the  interest  on  all  outstanding  premium 
notes.  The  policy  was  indorsed  by  the 
company  as  binding  for  two  fifteenths 
of  the  sum  insured,  subject  to  the  con- 
ditions  of  the  policy.  The  assured  did 
not  thereafter  pay  any  interest  on  the 
premium  notes  theretofore  given,  and 
at  the  maturity  of  the  policy  she  de- 
manded payment  of  the  company,  which 
was  refused;  whereupon  she  brought 
■nit  to  recover  the  moneys  paid  by 
her  under  the  policy,  claiming  that  as 
she  was  a  married  woman  she  was  in- 
capable of  contracting,  and  there  was 
therefore  no  consideration  for  her  pay- 
ments. Held: 

(a)  That  she  could  not  recover. 

(b)  That  the  paid-up  policy  was  for- 
feited by  reason  of  the  nonpayment  of 
interest  on  the  outstanding  premium 
notes  (following  Holman  v.  Continental 
Life  Ins.  Co.  2  New  Eng.  Rep.  888). 

(o)  That  if  the  assured  was  capable  of 
taking  the  original  policy,  she  was  also 
■capable  of  exchanging  it,  under  the  pro- 
vision for  conversion,  into  the  so-called 
"paid-up"  policy. 

id)  That,  under  R.  I.  Pub.  Stat.  chap. 
166,  a  married  woman  is  capable  of 
entering  into  a  valid  contract  of  in- 
surance on  her  own  life  for  her  own 
benefit,  by  means  of  her  separate  estate, 
and  such  contract  is  not  rendered  void 
by  the  fact  that  notes  made  by  her, 
which  would  not  bind  her  personally, 
were  received  in  part  payment  of  premi- 
ums. 


(Providence  Decided  July  23. 1887.) 
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ACTION  for  money  had  and  received.  On 
exceptions  by  plaintiffs  to  the  Court  of 
Common  Pleas.  Overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  Edward  C.  Dubois,  for  plaintiffs: 
The  Act  of  January,  1848,  which  became 
§  20  of  chap.  186  of  the  Revised  Statutes  of 
Rhode  Island,  as  amended  by  chap.  886  of  the 
Acts  of  January,  1860,  provided  that  a  policy 
of  insurance,  not  to  exceed  $10,000,  made  by 
an  insurance  company  on  the  life  of  any  per- 
son and  expressed  to  be  for  the  benefit  of  a 
married  woman,  whether  the  same  be  effected 
by  herself,  or  by  her  husband,  or  by  any  other 
person  on  her  behalf,  shall  enure  to  her  separate 
use  and  benefit,  etc. 

It  is  conceded  that  the  foregoing  Acts  of 
legislation  conferred  upon  married  women,  at 
the  date  of  the  policy  involved  in  this  suit,  all 
the  power  they  had  in  the  premises;  and  that 
without  such  enabling  Acts,  at  that  time  mar- 
ried women  had  no  authority  to  effect  insurance 
in  this  State. 

The  foregoing  statutes,  being  in  derogation 
of  common-law  right,  are  to  be  construed 
strictly. 

What  policy  of  insurance  does  the  Act  em- 
power a  married'  woman  to  effect?  A  policy 
of  insurance  not  to  exceed  $10,000  on  the  life 
of  any  person.  Do  the  words  "  life  of  any  per- 
son" include  her  own  life?  Are  the  words  "life 
of  any  person"  broad  enough  to  include  endow- 
ment policies  for  terms  of  years? 

The  Act  further  provides  that  the  policy 
shall  be  expressed  to  be  for  the  benefit  of  a 
married  woman;  that  is,  such  expression  shall 
be  used  in  the  policy.  In  the  policy  in  this 
case  no  such  expression  is  made  use  of.  The 
words  ' '  whether  the  same  be  effected  by  her- 
self contain  all  that  there  is  enabling  in  the 
Act.  and  refer  to  insurance  effected. 

Was  the  insurance  in  this  case  ever  effected? 

The  policy  itself ,  in  its  third  express  condition 
and  agreement  under  which  the  same  is  granted, 
provides:  "Third.  That  this  policy  shall  not 
take  effect  nor  become  binding  on  the  company 
until  the  advance  premium  hereon  shall  have 
been  actually  paid  during  the  lifetime  of  the 
insured,"  etc.  Therefore,  to  effect  this  insur- 
ance it  was  necessary  to  actually  pay  the  advance 
premium  thereon.  In  this  case  no  such  pay- 
ment has  been  made.  A  partial  payment  was 
made  in  money,  and  for  the  balance  of  the  pre- 
mium the  married  woman  gave  ber  individual 
promissory  note,  which  note  has  never  been 
paid:  so  with  the  second  annual  premium.  Has 
a  married  woman  in  this  State  authority  to  bind 
herself  by  her  individual  promissory  note? 
Does  the  giving  of  such  a  note  by  a  married 
woman  for  the  balance  of  premium,  together 
with  the  cash  paid,  constitute  an  actual  pay- 
ment? 

As  to  authority  of  a  married  woman  to  make 
a  promissory  note,  see — 

Hayden  v.  Stone,  18  R.  L  106. 

It  may,  however,  be  claimed  that  she  is  estop- 
ped from  setting  up  her  incapacity;  but  see — 

Mason  v.  Jordan,  18  R.  L  198. 

If  the  married  woman  did  effect  the  insur- 
ance, was  she  authorized  to  make  the  new  con- 
tract converting  the  same  into  a  paid-up  policy 
for  $188.88?  This  being  with  a  married  wo- 
man, was  it  a  fair  contract  to  make? 
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The  defendant  should  have  given  a  real  paid- 
up  policy  for  the  two  fifteenths  of  the  amount 
originally  insured,  less  the  amount  of  the  out- 
standing notes.  Has  not  the  court  the  right  to 
declare  that  if  it  was  the  duty  of  the  defendant 
to  have  done  this,  the  defendant  in  effect  did 
do  it?  Otherwise  what  kind  of  a  policy  is  a 
forfeitable  "  nonforfeiture"  unpaid  "paid-up 
policy?*' 

For  pertinent  remarks  on  this  point  in  a  case 
against  this  same  defendant,  see — 

Gowles  v.  Continental  L .  Int.  Co.  1  New  Eng. 
Rep.  247. 

To  sum  up,  wc  claim: 

1.  That  the  statute  of  the  State  was  for 
the  purpose  of  securing  to  married  women  the 
benefit  of  insurance  effected,  and  not  for  the 
purpose  of  exposing  married  women  to  the  con- 
sequences of  sharp  contracts  made  with  them 
by  sharp  insurance  men. 

2.  That  the  statute,  being  in  derogation  of 
common-law  right,  is  to  be  construed  strictly 
and  its  terms  strictly  followed. 

3.  That  the  statute  does  not  authorize  a 
married  woman  to  make  a  promissory  note. 

4.  That  the  giving  of  such  a  note  is  no  pay- 
ment. 

5.  That,  as  the  insurance  was  not  effected, 
there  was  a  failure  or  want  of  consideration; 
and  that  the  plaintiffs  are  entitled  to  recover 
the  moneyspaid  to  said  defendant  by  said  female 
plaintiff,  and  that  judgment  should  be  for  the 
plaintiff  for  such  amount  with  interest. 

But  if  the  court  should  find  that  such  insur- 
ance was  effected,  then  we  claim  that  the  plain- 
tiff is  entitled  to  a  paid-up  policy,  in  fact  as  well 
as  in  name,  for  $63.35  (two  fifteenths  of  the 
policy,  less  the  outstanding  notes);  and  that  in 
such  event  judgment  should  be  for  plaintiffs 
for  that  sum. 

Mr.  C.  Frank  Parkhurst,  for  defendant: 

1.  Mary  A.  McQuitty  had  the  power  to  effect 
insurance  on  her  own  life,  under  R  I.  Pub. 
Laws,  chap.  836  (Laws  1867-1867},  being  the 
law  in  force  at  the  date  of  the  policy,  and  the 
same  in  substance  as  Gen.  Stat.  1872,  chap. 
152,  §  21. 

See  AStna  L.  Int.  Co.  v.  Mason,  14  R.  I. 
588.  See  also  (under  statutes  of  other  States 
substantially  similar  to  our  statute)  Charter 
Oak  L.  Int.  Co.  v.  Brant,  47  Mo.  419;  Ba- 
ker v.  Young,  Id.  458;  Winchett  v.  Hancock 
Mut.  L.  Ins.  Co.  8  Rep.  MS-Eadis  v.  Slimmon, 
26  N.  Y.  9;  Moehring  v.  Mitchell,  1  Barb.  Ch. 
264;  Fraternal  Mut.  L.  Int.  Co.  v.  Applegate, 
7  Ohio  St.  292;  Thompson  v.  Knickerbocker  L. 
Int.  Co.  104  U.S.  258  (Bk.  26,  L.  ed.767);  Brook- 
lyn L.  Int.  Co.  v.  Butcher,  95  U.  S.  269  (Bk. 
24,  L.  ed.  410);  Pomeroy  v.  Manhattan  I.  Int. 
Co.  40  111.  898;  Commercial  Int.  Co.  v.  Spank- 
neble,  52  111.  58. 

2.  That  plaintiff,  under  the  facts,  has  for- 
feited all  right  of  recovery  under  the  policy, 
see — 

Patch  v.  Phoenix  Mut.  L.  Int.  Co.  44  Vt.  481; 
Nettleton  v.  St.  Louit  L.  Int.  Co.  7  Biss.  298; 
Anderton  v.  St.  Louit  Mut.  L.  Int.  Co.  1  Flip. 
559;  Holman  v.  Continental  L.  Int.  Co.  2  New 
Eng.  Rep.  838. 

8.  Inasmuch,  therefore,  as  the  plaintiff  had 
power  to  make  this  contract,  and  has,  by  her 
default,  forfeited  the  same,  she  can  have  no 
right  to  recover  moneys  paid  by  way  of  pre- 
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raium  on  the  ground  of  failure  or  want  of  con- 
sideration. 

Durfee,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  assumpsit  for  money  had 
and  received  to  the  use  of  the  female  plaintiff, 
Mary  A.  McQuitty,  wife  of  William  G.  The 
action  was  begun  in  the  court  of  common 
pleas,  and  was  there  tried  on  an  agreed  state- 
ment of  facts,  from  which  the  case  appears  to 
be  as  follows,  to  wit:  The  said  Mary,  on 
November  16,  1870,  being  then  and  ever  since 
then  a  resident  of  Rhode  Island,  procured  in 
Rhode  Island,  through  its  Rhode  Island  agent, 
F.  W.  Hart,  a  policy  of  insurance  by  which 
the  defendant  corporation  agreed,  m  consider- 
ation of  the  representations  made  in  the  appn 
cation  and  of  the  annual  premium  of  $87.49  to 
be  paid  every  year  on  or  before  November  16, 
for  the  term  of  fifteen  years,  to  insure  the  life 
of  said  Mary  for  her  benefit  in  the  sum  of 
$1,000,  to  be  paid  within  ninety  days  after  doe 
notice  and  satisfactory  evidence  of  her  death 
during  the  continuance  of  the  policy;  or,  if  she 
should  survive  November  16,  1885,  to  be  paid 
then  to  her,  deducting  all  indebtedness  to  the 
company  on  account  of  the  policy,  if  any  then 
existed.  A  note  in  the  margin  of  the  policy 
states  that  the  annual  premiums  are  payable, 
$84.99  note,  $52.50  cash,— each  twelve  months 
from  November  16,  1870. 

The  policy  was  issued  subject  to  the  condi 
tion  that  it  should  cease  and  determine  in  case 
of  default  on  the  part  of  the  assured  in  pavhur 
the  premiums,  or  interest  in  advance  on  the 
outstanding  premium  notes,  or  the  notes  them- 
selves at  maturity,  with  the'proviso,  however, 
that  if,  after  the  payment  of  two  or  more  of  the 
annual  premiums,  the  assured  should  make  de- 
fault in  paying  a  subsequent  premium,  the 
company  would  convert  the  policy  into  a 
"paid-up  "  policy  for  as  many  fifteenths  of  the 
sum  insured  as  there  had  been  complete  premi- 
ums paid,  the  application  for  conversion,  with 
return  of  the  policy,  being  made  within  oae 
year  after  the  default.  The  policy  was  also 
issued  upon  the  express  condition  that  in  every 
case  where  the  policy  should  cease,  or  become 
null  and  void,  all  payments  thereon  and  all 
dividend  credits  accumulating  therefrom 
should  be  forfeited  to  the  company. 

The  first  two  premiums  were  paid  by  the 
said  Mary  in  money  and  notes  as  required,  and 
receipts  therefor  given  to  her  by  the  company. 
In  1878,  said  Mary  decided  to  make  default  and 
convert  the  policy  into  a  paid-up  policv  for 
$188.88,— the  pro  rata  amount'stipulated  for 
the  premiums  previously  paid, — and  accord- 
ingly she  remitted  to  the  company  $4.80  inter- 
est on  the  two  outstanding  notes  and  applied 
for  such  policy,  agreeing  in  her  application 
"to  pay  to  said  company  annually,  in  advance, 
the  interest  on  all  outstanding  notes  giTen  h 
part  payment  of  annual  premiums."  There- 
upon the  company  wrote  across  the  face  of  the 
policy  the  following,  to  wit:  "This  poticr, 
having  lapsed  after  two  annual  payments,  t» 
hereby  recognized  as  binding  upon  the  company 
for  two  fifteenths  thereof,  or  $133.88.  subj** 
to  the  terms  and  conditions  expressed  in  tnfc 
licy,  and  in  the  quitclaim  to  the  company 
ng  even  date  with  this  entry;"  signed 
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"  Robert  Beecher,  Sec'y,"  and  dated 
ford,  Conn.  Nov.  16,  1873." 

The  quitclaim  referred  to  is  a  quitclaim  or 
release,  expressed  in  the  application  to  the 
company,  of  all  claims  to  the  sum  assured  by 
the  policy  except  the  two  fifteenths. 

Mrs.  McQuitty  never  paid  any  further  inter- 
est on  the  notes,  and  the  notes  are  still  outstand- 
ing unpaid.   She  demanded  payment  of  the 

rlicy  after  maturity,  and  the  company  refused 
The  company  claims  that  she  has  forfeited 
her  policy  and  all  moneys  paid  by  her.  She 
claims  that  being  a  married  woman  she  was 
incapable  of  contracting  and  is  therefore  enti- 
tled to  recover  the  moneys  paid  by  her  under  the 
policy.  It  is  agreed  that  if  the  court  find,  on 
the  facts  as  stated,  the  policy  and  moneys  for- 
feited, judgment  shall  be  for  the  defendants  for 

costs;  otherwise  for  the  plaintiffs  for  $  , 

debt  or  damages,  and  costs. 

In  the  court  of  common  pleas  Judgment  was 
rendered  for  the  defendant,  and  the  case  has 
been  brought  upon  exceptions. 

The  policy  has  conspicuously  displayed  in 
the  margin  the  words  "Nonforfeiture  endow- 
ment policy  with  profits."  There  are  cases 
which,  regarding  these  marginal  catch-words 
as  an  element  of  the  contract,  hold  that  the 
policy,  at  least  when  converted  into  a  "paid-up" 
policy,  is  nonforfeitable  (Cowlet  v.  Continental 
1.  Int.  Co.  68  N.  H.  800;  Bruce  v.  Continental 
L.  Int.  Co.  58  Vt.  268);  other  cases  hold  dif- 
ferently. 

In  a  recent  case  against  the  defendant  com- 
pany, decided  by  the  Supreme  Court  of  Con- 
necticut, to  wit,  Holman  v.  Continental  L. 
Int.  Co.  2  New  Eng.  Rep.  883,  the  sum  insured 
was  $1,000,  the  period  of  time  ten  years,  the 
annual  premium  $108.72,  payable  partly  in 
cash,  partly  by  note,  the  conditions  the  same 
as  here.  After  the  payment  of  two  annual 
premiums,  partly  in  cash  and  partly  in  notes, 
which  remained  outstanding,  the  insured  ap- 
plied for  a  paid-up  policy  for  $200,  agreeing  to 
pay  annually,  in  advance,  interest  on  all  out- 
standing notes.  Thereupon  the  company  re- 
issued the  policy  indorsed  as  in  the  case  at  bar. 
The  insured,  after  paying  the  interest  twice 
more,  stopped,  and  at  the  expiration  of  the  term 
of  the  policy  brought  suit  thereon.  The  court 
held  that  "the  paid-up"  policy  was  in  effect  a 
new  policy  on  the  conditions  of  the  old,  except 
in  so  far  as  the  conditions  of  the  old  were  in- 
applicable for  the  reasons  that  no  further 
premiums  were  to  be  paid,  and  that  therefore 
it  was  forfeited  by  nonpayment  of  the  interest 
annually  in  advance  on  the  outstanding  pre- 
mium notes.  The  court  in  rendering  judgment 
delivered  an  elaborate  opinion,  citing  numerous 
cases  in  its  support.  We  think  its  conclusion 
correct. 

There  can  be  no  doubt  that  the  original  pol- 
icy was  liable  to  forfeiture  by  such  nonpayment 
unless  its  clear  provisions  are  to  be  overruled 
because  of  a  misleading  phrase  in  its  margin, 
as  of  course  they  cannot  be  without  proof  of 
fraud;  and  in  our  opinion  the  paid-up  policy, 
both  as  issued  and  as  provided  tor,  is  only  the 
original  policy  reduced  to  an  amount  corre- 
sponding to  the  premiums  paid,  so  that  no  fur- 
ther premiums  are  required.  The  expression 
"paid-up,"  as  used  in  the  provision  for  the  con- 
version of  the  original  policy  into  a  "paid-up" 
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policy,  is  put  in  quotation  marks  as  if  the  ex- 
pression were  used  to  designate  instead  of 
characterize  it;  and  if  the  expression  be  so  re- 
garded, there  is  little  reason  for  supposing  that 
the  paid-up  policy  was  intended  to  be  anything 
other  than  the  original  policy  converted  by  re- 
ducing it  as  stated,  the  conditions  so  far  as  ap- 
plicable continuing  unchanged.  That  the  fe- 
male plaintiff  so  understood  appears  from  the 
terms  of  her  application,  and  from  her  receiving 
back  the  policy  as  indorsed.  It  seems  to  us 
that  it  is  by  laying  undue  stress  on  the  expres- 
sion "paid-up"  that  a  contrary  view  has  ob- 
tained. The  use  of  an  expression  so  likely  to 
mislead  cannot  be  too  severely  reprehended;  but 
courts  should  not  on  that  account  give  an  ef- 
fect to  it  which  it  Is  not  entitled  to.  We  see  no 
reason  to  doubt  that  the  female  plaintiff,  if  ca- 
pable of  taking  the  original  policy,  was  also 
capable  of  exchanging  it  under  the  provision 
for  conversion  into  the  so-called  "paid-up"  pol- 
icy. 

The  plaintiffs  raise  the  question  whether  an 
endowment  policy  like  the  policy  taken  out  by 
the  female  plaintiff  is  within  the  purview  of 
our  statute  (R.  I.  Pub.  Stat.  chap.  166,  §  21).  as 
follows :  "Any  policy  or  policies  of  insurance, 
or  part  thereof,  which  shall  not  exceed  in  the 
aggregate  the  sum  of  $10,000,  made  by  an  in- 
surance company  on  the  life  of  any  person  and 
expressed  to  be  for  the  benefit  of  a  married 
woman,  whether  effected  by  herself,  or  by  her 
husband,  or  by  any  other  person  on  her  behalf, 
shall  enure  to  her  separate  use  and  benefit,  in- 
dependently of  her  husband  and  of  his  creditors 
and  representatives,  and  also  independently  of 
any  other  person  effecting  the  same  on  her  be- 
half, his  creditors  and  representatives;  and  such 
policy  may  be  sued  in  the  name  of  the  per- 
son beneficially  interested  therein,  or  in  the 
name  of  the  representativeof  such  person. "  We 
see  no  reason  to  doubt  it.  Such  a  policy  taken 
out  by  the  assured  on  her  own  life  insures  it 
for  a  term  of  years.  If  she  dies  within  the  term , 
it  is  payable  to  her  legal  representatives.  The 
fact  that  it  is  payable  to  her  personally  if  she 
survives  the  term  does  not  make  it  any  the  less 
an  insurance  on  her  life,  such  payment  being 
one  of  the  considerations  for  taking  the  policy 
for  such  limited  term.  ^Etna  L.  Int.  Co.  v. 
Mason,  14  R.  I.  588. 

The  principal  ground  on  which  the  plaintiffs 
claim  to  recover  is  that  the  policy  was  void  ab 
initio  because  the  female  plaintiff,  being  a  mar  - 
ried  woman,  was  incapable  of  contracting,  and 
consequently  the  premiums  paid  by  her  being 
moneys  paid  upon  a  void  consideration  can  be 
recovered  back  as  moneys  paid  to  and  for  her 
use.  The  defendant  contends  that  she  was  ca- 
pable of  entering  into  a  contract  of  life  insur- 
ance by  force  of  the  statute,  R.  I.  Pub.  Stat, 
chap.  166,  §  21.  The  apparent  purpose  of  this 
section,  however,  is  not  to  enable  married 
women  to  enter  into  such  contracts,  but  to  se- 
cure the  policy,  to  the  extent  of  $10,000,  when 
expressed  to  be  for  her  benefit,  "whether  ef- 
fected by  herself,  or  by  her  husband,  or  by  any 
other  person  on  her  behalf,"  to  her  separate  use 
"independently  of  her  husband  and  of  his  cred- 
itors and  representatives,  and  also  independent- 
ly of  any  other  person  effecting  the  same  on 
her  behalf,  his  creditors  and  representatives." 
It  is  true  the  section  recognizes  that  a  policy  of 
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life  insurance  may  be  effected  by  a  married 
woman;  but  we  see  no  reason  to  doubt  that, 
independently  of  §  21,  under  the  other  provi- 
sions of  chap.  166,  a  married  woman  could  in- 
vest her  own  money,  being  part  of  her  separate 
•estate,  in  a  proper  life  insurance  policy,  if  she 
chose,  as  validly  as  in  a  pianoforte  or  a  sewing 
machine.  If,  for  example,  Mrs.  McQuitty,  in- 
stead of  paying  the  first  two  premiums  partly 
in  cash  and  partly  by  note,  had  paid  them  wholly 
in  cash,  and  then  bad  taken  out  a  paid-up,  a 
really  as  well  as  nominally  paid-up,  policy, we 
do  not  think  there  can  be  any  question  but 
that  it  would  have  been  valid  and  that  she 
could  oblige  the  company  to  pay  it.  The  ques- 
tion, then,  is  whether,  supposing  she  was  inca- 
pable of  binding  herself  personally  by  her 
promissory  note,  the  policy  was  void  because 
the  premiums  were  paid  partly  in  her  notes. 
Suppose  she  had  died  in  the  second  year  of  the 
original  policy,  or  in  the  first  year  of  the  "paid- 
up  policy,  before  committing  any  default, 
could  the  company  have  repudiated  their  con- 
tract and  successfully  resisted  the  payment  of 
it?  We  think  not.  The  company  would  have 
received  the  larger  part  of  the  premiums  in 
cash  and  have  secured  the  remainder  by  the 
right  reserved  in  the  policy  to  deduct  it  from 
the  sum  insured.  That  they  had  taken  notes 
from  the  assured  which  did  not  bind  ber  per- 
sonally would  not  avail  them,  since  they  must 
be  presumed  to  have  known  her  disability  when 
they  took  them,  and  to  have  relied  on  their  right 
to  deduct  and  on  the  conditions  of  forfeiture  as 
a  sufficient  protection.  They  could  not  be  heard 
to  say  that  the  policy  was  without  considera- 
tion. Chamberlin  v.  Roberts,  81  Iowa,  408;  Ab- 
shire  v.  Mather,  27Ind.  881;  Glass  v.  Warwick, 
40  Pa.  140. 

But  if  this  be  so,  the  policy  was  not  void  ab 
initio,  and  the  company  is  entitled  to  set  up  the 
forfeiture  by  nonpayment  of  interest  in  advance 
to  defeat  recovery  upon  it. 

Exceptions  overruled;  judgment  of  Court  of 
Common  Pleas  affirmed,  with  costs  of  this  court. 


Robert  SHERMAN,  Trustee, 

v. 

Charles  A.  COBB. 

A  lease  contained  a  covenant  for  "  such 
price  or  rate  of  rent  as  such  two  or 
three  judicious  persons  as  shall  be 
agreed  on  by  said  parties  shall  judge 
and  determine."  The  parties  entered 
into  a  submission  to  arbitration  to  two 
persons  named  by  them,  providing  that 
if  such  two  persons  could  not  agree, 
they  should  appoint  a  third,  and  that 
the  award  of  either  two  of  the  three 
should  be  binding.  The  two  arbitra- 
tors selected  a  third,  and  he,  with  one  of 
the  original  two,  united  in  an  award. 
Held,  that  the  submission  departed 
from  the  covenant  in  making  a  major- 
ity award  binding;  that  hence  the  award 
must  be  considered  as  made  under  the 
submission  and  not  under  the  covenant; 
that  hence  one  of  the  parties  to  the 
submission  had  a  right  to  revoke  it 
before  award  made,  and  that  an 
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award  made  after  such  revocation  was 
invalid. 

(Providenoe  Decided  July  16,  1887.) 

ASSUMPSIT.    Heard  by  the  court,  jtny 
trial  being  waived. 
The  facts  and  case  are  stated  in  the  opinion. 
Mr.  James  Tillinjghast,  f or  plaintiff . 
Mr.  Patrick  9.  McCarthy,  for  defend- 
ant. 

Per  Curiam: 

This  is  assumpsit  for  the  rent  of  certain 
premises  used  and  occupied  by  the  defendant 
The  plaintiff  claims  to  recover  the  rent  by  force 
of  an  alleged  award,  signed  by  Louis  J.  Doyle 
and  Henry  A.  Webb,  under  a  submission  to 
arbitration  between  him  and  the  defendant,  by 
which  it  was  agreed  that  said  Doyle  and  James 
Tiffany  should  fix  the  rent,  ana  in  case  they 
could  not  agree,  that  they  should  have  author- 
ity to  select  a  third  person  to  aid  them,  and  that 
the  award  of  either  two  of  the  three  should  be 
binding.  Doyle  and  Tiffany  selected  Webb  as 
the  third  abitrator.  The  defendant  submitted 
evidence  to  show  that,  before  the  final  confer- 
ence at  which  the  award  was  agreed  upon,  be 
revoked  the  authority  of  the  arbitrators  and 
that,  thereupon,  Tiffany  withdrew  and  no 
longer  acted  with  the  others. 

It  is  a  general  rule  that  a  party  to  a  submis- 
sion may,  at  any  time  before  award  made,  re- 
voke the  authority  of  the  arbitrators.  In  this 
case,  however,  the  plaintiff  contends  that  the 
defendant  could  not  revoke  because  the  sub- 
mission was  in  pursuance  of  a  covenant  in  the 
lease  under  which  the  defendant  occupied. 
Flint  v.  Pearce,  11  R.  I.  576. 

The  lease  was  for  five  years,  with  covenant 
for  renewals  and  appraisal  of  rent.  The  cove- 
nant, however,  is  for  "such  price  or  rate  of 
rent  as  such  two  or  three  judicious  persons  as 
shall  be  agreed  on  by  said  parties  shall  judge 
and  determine."  In  the  case  at  bar  only  two 
persons  were  directly  agreed  upon  as  arbitra- 
tors, the  third  having  been  selected  by  the  two. 
Perhaps,  however,  this  variation  from  the 
covenant  might  be  treated  as  merely  formal, 
the  third  being  regarded  as  indirectly  selected 
by  the  parties.  Under  the  covenant,  however, 
there  is  no  agreement  that  the  award  shall  be 
binding  unless  it  is  unanimous,  and  therefore  a 
mere  majority  award  would  not  be  binding 
under  the  covenant.  The  agreement  departs 
from  the  covenant  in  its  making  a  majority 
award  binding.  We  think,  therefore,  that  the 
award  must  be  regarded  as  an  award,  not  un- 
der the  covenant,  but  under  a  new  and  inde- 
pendent agreement,  and  that,  the  authority  of 
the  arbitrators  having  been  revoked  before  it 
was  made,  it  is  invalid. 


Josiah  M.  PISKE 
e. 

George  Peabody  WETMORE. 


1.  Although  the  grant  of  an  estate  or « 
ment  carries  with  it  by  implication 
whatever  incidental  right  is  necessary 
to  its  beneficial  enjoyment,  still  such 
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implications  do  not  add  to  the  extent 
of  the  grant  as  expressed;  they  simply 
make  it  serviceable  within  the  limit  ex- 
pressed. 

2.  Hence,  in  the  case  of  the  grant  of  a 
right  of  drainage  "  in  and  through  "  a 
certain  private  way, — Held,  that  the 
right  of  drainage  to  an  outlet  be- 
yond the  way  (here  the  ocean)  was  not 
conferred  as  an  incident  to  the  easement 
granted. 

3.  In  the  absence  of  prescription,  one  has 
no  right  to  use  a  natural  watercourse 
through  the  land  of  another  for  the 
carriage  of  house  or  stable  drainage  or 
sewage ;  and  the  same  rule  applies  to 
the  use  of  a  drain  substituted  for  such 
watercourse. 

4.  Held,  on  the  facts,  that  the  doctrine  of 
apparent  and  continuous  easements 
does  not  apply  to  the  present  case. 

(Newport  Decided  March  28, 1887.) 

CROSS  BILL  in  equity  for  an  injunction. 
On  respondent's  petition  for  a  rehearing. 
Petition  dismissed. 

The  original  opinion  (wherein  the  facts  are 
stated),  granting  the  relief  prayed  for  in  the 
cross-bill,  is  reported  in  2  New  Eng.  Rep.  626. 

The  questions  presented'  by  the  present  ap- 
plication are  stated  in  the  opinion  now  reported. 

Messrs.  William  P.  Sheffield  and  P.  B. 
Peckham,  for  Wetmore,  respondent  in  cross- 
bill, for  the  rehearing. 

Mr.  Samuel  R.  Honey,  for  Fiske,  com- 
plainant in  cross-bill,  contra. 

I>nrfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  asks  us  to  grant  him  a  re- 
hearing for  several  reasons,  one  of  which  is 
that~we  were  influenced  in  coming  to  our  for- 
mer conclusion  by  certain  errors  of  fact.  These 
errors  are  stated  to  be:  (1)  that  a  plan  of  sew- 
erage providing  for  a  sewer  in  Ruggles  Ave- 
nue was  before  the  city  council  oi  Newport 
when  the  indenture  granting  rights  of  drain- 
age in  and  through  Lawrence  Avenue  was  exe- 
cuted; (2)  that  the  Lawrence  Avenue  drain 
had  not  previously  been  used  for  house  and 
stable  drainage;  and  (8)  that  said  drain  is  un- 
suitable for  such  drainage.  The  respondent 
submits  affidavits  to  prove  that  when  the  inden- 
ture was  executed  the  plan  was  not  before  the 
city  council,  having  been  rejected,  after  adoption 
by  the  common  council,  by  the  nonconcurring 
vote  of  the  board  of  aldermen;  that  he  had 
used  the  Lawrence  Avenue  drain  for  several 
years  for  house  and  stable  drainage,  and  that 
such  drains  were  in  common  use  in  Newport 
for  such  drainage.  Some  of  the  reasons  given 
for  our  former  opinions  would  be  weakened  by 
the  proof  if  admitted;  but  would  it  lead  us  to 
a  different  conclusion? 

What  we  formerly  decided  was  that  the  re- 
spondent is  not  entitled,  either  by  prescription 
or  under  the  indenture,  to  a  right  to  conduct 
the  sewage  of  his  new  stable  and  tenement 
through  the  Lawrence  Avenue  drain  across 
Ruggles  Avenue  and  the  complainant's  land  to 
the  sea.  The  indenture  grants  "the  right  of 
drainage  in  and  through"  three  private  ways 
R.  r. 


or  avenues  belonging  to  the  grantors,  Lawrence 
Avenue  being  one.  Lawrence  Avenue  ends  at 
Ruggles  Avenue,  and  therefore  the  grant  ac- 
cording to  its  terms  extends  no  further.  The 
respondent  contends  that  it  extends  to  the  sea 
by  implication,  inasmuch  as  the  land,  now  of 
the  defendant,  belonged  to  the  grantors  at  the 
date  of  the  grant.  He  argues  that  this  must 
have  been  contemplated  by  the  parties,  since 
otherwise  the  grantees  would  take  nothing  by 
the  grant,  a  right  ending  at  Ruggles  Avenue 
being  unavailable.  It  was  in  view  of  this  ar- 
gument that  we  formerly  referred  to  the  plan  of 
sewerage  which  we  then  supposed  was  before 
the  city  council.  The  rejection  of  the  plan 
lessens  the  pertinency  of  the  reference,  but  it 
does  not  convince  us  that  the  respondent 
would  attach  no  value  to  the  right  unless  it  ex- 
tended to  the  sea,  since  the  adoption  of  some 
system  of  sewerage  is  probably  only  a  question 
of  time.  Moreover  the  indenture  grants  other 
rights  and  privileges,  and  therefore  the  grant  of 
the  right  of  drainage  in  addition  might  be  ac- 
cepted, however  small  its  value. 

The  respondent,  citing  many  cases,  contends 
that  an  extension  of  the  right  to  the  sea  must 
be  implied  as  a  matter  of  law.  We  have  exam- 
ined the  cases,  and  find  that  they  go  only  to  the 
effect  that  the  grant  of  an  estate  or  easement 
carries  with  it  by  implication  whatever  inci- 
dental right  is  necessary  to  its  beneficial  enjoy- 
ment, provided  the  grantor  has  power  to  be- 
stow it.  Thus  the  grant  of  a  right  of  way  im- 
plies a  right  to  make  or  mend  the  way.  So  the 
grant  of  a  right  of  turbary  implies  a  right,  not 
only  to  cut  the  turfs,  but  also  to  stack  them  for 
removal.  Such  implications  do  not  add,  to  the 
extent  of  the  grant  as  expressed;  they  simply 
make  it  serviceable  within  the  limit  expressed. 
Cases  which  hold  that  the  conveyance  of  a 
house  may  carry  the  site  and  curtilage  are  not 
in  point,  for  they  hold  that  the  site  and  curti- 
lage pass,  not  incidentally  to  the  house,  but  as 
parcel  of  it,  within  the  meaning  of  the  word 
"house"  as  used.  A  right  of  drainage  from 
Lawrence  Avenue  to  the  sea  cannot  be  con- 
strued to  pass  as  parcel  of  a  right  of  drainage 
"in  and  through"  Lawrence  Avenue. 

The  case  among  the  cited  cases  which  comes 
nearest  to  supporting  the  respondent's  claim  is 
BuehneU  v.  Proprietors  of  Salisbury  Ore  Bed,  81 
Conn.  150.  There  the  plaintiff  conveyed  to 
the  defendants  a  right  to  wash  ore  in  a  stream 
and  discharge  the  dirt  on  his  meadow  lot.  The 
exercise  of  the  right  resulted  in  an  accumula- 
tion of  dirt  on  the  meadow  lot  which  washed 
down  upon  the  plaintiff's  adjoining  pasture  lot, 
and  the  court  held  that  no  action  would  lie  for 
the  injury,  the  same  being  a  natural  conse- 
quence oi  the  exercise  of  the  right  as  granted. 
The  case  is  authority  to  the  effect,  not  that  the 
grant  of  the  right  of  drainage  in  and  through 
Lawrence  Avenue  implies  a  right  in  continua- 
tion thereof  across  the  complainant's  land  to  the 
sea,  but  only  that  the  respondent  would  not 
be  liable  for  any  injury  resulting  to  the  land 
of  his  grantors,  or  of  the  complainant  as  their 
successor  in  title,  for  exercising  his  right  as 
granted,  t.  in  and  through  Lawrence  Ave- 
nue. 

The  respondent  contends  that  he  has  a 
right  to  transmit  bis  house  and  stable  drain- 
age through  the  drain  to  the 
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drain  is  a  substitute  for  a  natural  watercourse 
which  formerly  followed  the  same  direction. 
If  the  drain  be  such  substitute,  we  suppose 
the  respondent  may  have  a  right  to  use  it  as  if 
it  were  the  watercourse,  but  he  would  have 
no  right,  except  by  prescription,  to  use  the 
watercourse  for  the  carriage  of  bis  house  and 
stable  drainage  or  sewage  to  the  sea,  since 
such  use  would  unlawfully  contaminate  and 
defile  the  water  running  in  it.  There  is  no 
satisfactory  proof  of  prescription;  on  the 
contrary,  it  is  in  evidence  that  years  after 
the  drain  was  constructed  the  water  running 
in  it  was  pure  enough  to  be  drunk  by  both 
cattle  and  men. 

The  respondent  contends  that  he  is  en- 
titled to  the  use  of  the  drain  from  Lawrence 
Avenue  to  the  sea  under  the  law  in  regard 
to  apparent  and  continuous  easements.  The 
law  referred  to  is  this:  when  the  owner  of 
land  subjects  one  part  of  it  to  accommodations 
resembling  continuous  easements,  for  the  ben- 
efit of  the  other,  such  accommodations,  by  con- 
veyance of  the  servient  parts, will  really  become 
continuous  easements  for  the  benefit  of  the 
other  part.  Providence  Tool  Co.  v.  Corliss 
Steam  Engine  Co.  9  R.  I.  664.  It  may  be  that 
under  the  rule  the  complainant's  land  is  subject 
to  the  drain  for  the  benefit  of  Lawrence  Ave- 
nue, since  the  drain  was  there  when  the  land 
was  conveyed  to  his  predecessor  in  title  by  the 
owners  of  that  avenue;  but  we  do  not  see  how 
it  is  subject  thereto  for  the  benefit  of  the  re- 
spondent's land,  except  in  so  far  as  the  drain  is 
a  substitute  for  the  ancient  watercourse.  It  is 
true  the  respondent  was  using  the  drain  when 
the  land  was  conveyed;  but  in  so  far  as  he  was 
using  it  independently  of  the  indenture,  the 
use  was  either  permissive  or  by  way  of  substi- 
tution for  the  watercourse;  and,  in  so  far  as  he 
was  using  it  under  the  indenture,  his  right  did 
not  extend  beyond  Lawrence  Avenue.  It  will 
be  observed  that  the  right  granted  by  the  in- 
denture is  not  in  terms  a  right  to  use  the  exist- 
ing drain,  but  only  a  right  of  drainage  in  and 
through  the  avenues  mentioned;  and  even  if  the 
grant  covers  house  and  stable  drainage  or  sew- 
age, it  does  not  follow  that  the  grantees  are  en- 
titled to  use  the  existing  drain,  which  was  laid 
for  other  purposes,  as  a  conduit  for  such  drain- 
age or  sewage.  We  have  no  doubt  that  the 
trustees  of  the  Lawrence  estate,  as  owners  of 
the  land  below  Lawrence  Avenue,  could  have 
refused  to  permit  such  use  even  after  the  in- 
denture, because  such  use  would  send  the 
drainage  or  sewage  through  the  continuation 
of  the  drain  upon  their  land  below  the  avenues 
in  excess  of  the  grant.  And  if  the  trustees,  as 
owners  of  the  land  below  the  avenues,  were  en- 
titled to  stop  such  use  or  to  have  it  stopped, 
we  think  the  complainant,  as  their  successor  in 
the  title,  is  likewise  entitled  to  have  it  stopped. 

The  respondent  contends  that  to  construe 
the  grant  so,  is  to  construe  it  contrary  to  the 
intention  of  the  parties.  In  proof  of  this  he 
introduces  the  deposition  of  one  of  the  two 
trustees  who  signed  the  indenture.  We  do  not 
think  oral  testimony  is  admissible  to  show  the 
intention  of  the  parties  to  a  written  instrument 
under  seal.  The  deposition,  however,  scarcely 
goes  to  the  extent  of  the  respondent's  claim; 
for  the  deponent,  while  disavowing  any  inten- 
tion to  limit  the  grant  to  land  or  surface  drain- 
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age,  m  answer  to  the  question,  "How  was  it 
understood  that  the  drainage  should  be  carried 
off  after  it  was  conducted  to  Ruggles  Avenue?" 
replied:  "I  don't  think  there  was  any  under- 
standing about  it;  my  idea  was  that  the  drain 
would  find  a  natural  outlet  as  formerly. "  Un- 
less a  sewer  was  laid  in  Ruggles  Avenue,  we 
cannot  help  thinking  thai  if  the  trustees  had 
really  intended  to  charge  their  land  from  the 
foot  of  Lawrence  Avenue  to  the  sea  with  such 
a  servitude  as  is  claimed,  they  would  have  had 
an  understanding  about  it  and  would  have  ex- 
pressed, and  been  required  to  express,  it  in  plain 
words. 
Petition  dismissed. 


William  H.  JOYCE 
v. 

Sylvester  G.  MARTIN  and  Harlan  P.  Bliss. 

Where  the  owner  of  a  defective  wharf 
leases  it  in  the  defective  condition,  and 
one  lawfully  using  the  wharf  for  the 
purpose  for  which  it  is  intended,  while 
In  the  possession  of  the  lessee,  is  injured 
through  the  defect  therein,  an  action 
for  damages  is  maintainable  against 
both  the  lessor  and  lessee  jointly. 


( Providence  Decided  July  18,  1887.) 

TRESPASS  on  the  case.   On  demurrer  to 
the  second  count  of  the  declaration.  De- 
murrer overruled. 

Meter*.  Van  Sly  ck  As  Van  Sly  ok,  for 

defendants: 

1 .  It  is  submitted  that  the  defendant  Martin, 
the  owner,  is  not  liable. 

Leonard  v.  Storer,  115  Mass.  86;  Mdlin  v. 
Morrill,  126  Mass.  546;  Robbint  v.  Jones,  16  C. 
B.  N.  S.  321;  Pretty  v.  Biekmore,  L.  R  8  C.  P. 
401. 

The  landlord,  after  the  execution  of  the  lease, 
was  under  no  obligation,  and,  indeed,  had  no 
right,  to  enter  upon  the  premises,  and  could 
not  make  the  repairs. 

Taylor,  Land.  &  T.  178,  174,  and  note; 
Barker  v.  Barker,  8  C.  &  P.  557. 

In -the  absence  of  fraudulent  concealment  of 
the  defect,  defendant  Martin  was  guilty  of  no 
misconduct  towards  the  defendant  Bliss  in 
making  the  lease. 

Bobbin*  v.  Jonet,  15  C.  B.  N.  8.  221. 

2.  Said  second  count  is  demurrable  for  mis- 
joinder. 

It  sets  out  what  is  claimed  to  be  a  cause  of 
action  against  the  defendant  Martin,  and  a 
cause  of  action  against  the  defendant  Bliss. 


ytOTK.—IAabUUy  of  lessor  for  damage*  for  Marin 
caused  by  defects  in  the  leased  premises.  In  addttioa 
to  the  case  of  Albert  v.  State,  Use  of  Ryan  (MdJ. 
6  Cent.  Rep.  447,  cited  and  quoted  from  Id  the  pres- 
ent opinion,  see  the  case  of  Rankin  v.  Ingweraen  (N. 
J.),  8  Cent.  Rep.  371.  In  whloh  It  Is  held  that  if  one 
create  a  nuisance  on  his  own  premises,  and  thus  he- 
come  liable  for  its  erection,  and  also  for  its  m*to- 
tenanoe,  he  cannot  escape  the  latter  habHJcr 
by  demisinjr  the  premises,  and  that  the  landlord* 
liability  in  such  case  will  not  be  discharged  by  rea- 
son of  his  having  required  the  tenant  to  stiponse 
to  keep  the  demised  premises  In  repair. 
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The  actions  are  both  in  tort,  and  grow  out  of 
the  same  defect.  But  the  torts  are  not  joint; 
they  are  related  only. 

Bennett  v.  FiMd,  18  R.  1. 189. 

The  tort  of  the  defendant  Martin  consisted 
in  knowingly  leasing  the  wharf  in  a  defective 
condition.  In  this  tort  the  defendant  Bliss  had 
no  share.  It  is  expressly  averred  in  the  decla- 
ration that  the  defendant  Bliss  was  "then  and 
there  ignorant  of  said  dangerous  condition  of 
said  wharf." 

The  tort  of  the  defendant  Bliss  consisted  in 
maintaining  the  wharf  during  the  term  in  an 
unsafe  condition. 

In  this  tort,  although  growing  out  of  his  act 
{leasing  in  a  defective  condition),  the  defendant 
Martin  had  no  share,  for  during  the  outstand- 
ing term  he  could  not  enter  and  make  repairs. 

Taylor,  Land.  &  T.  g  178. 

Messrs.  Augustus  S.  Miller  and  Arthur 
I*.  Brown,  for  plaintiff. 

Durfee,  Ch.J.,  delivered  the  opinion  of  the 
court: 

We  think  the  second  count  of  the  plaintiff's 
declaration  sets  forth  a  good  cause  of  action, 
and  that  the  demurrer  to  it  must  be  overruled. 

Briefly  stated,  the  case  set  forth  is  this:  On 
February  15,  1881,  the  defendant  Martin  was, 
and  for  a  long  time  had  been,  the  owner  of  an 
estate  in  East  Providence,  bounding  on  Provi- 
dence River,  known  as  "Silver  Spring,"  being 
a  place  of  public  resort  and  entertainment  to 
which  the  public  had  long  been  in  the  habit  of 
resorting,  and  of  a  wharf  extending  therefrom 
into  said  river,  over  which  the  people  were  in 
in  the  habit  of  coming  and  going  in  great  num- 
bers to  and  from  said  Silver  Spring,  and  at 
which  many  steamboats  were  accustomed  to 
touch.  This  wharf  was,  at  the  time  mentioned, 
and  long  had  been,  unfit  for  such  use  in  this, 
that  there  was  a  large  opening  in  the  top  of  it 
which  was  accustomed  to  closejwhen  the  steam- 
boats touched,  to  the  great  danger  of  persons 
standing  there,  the  wharf  being  without  proper 
protection  against  the  resulting  shock.  On 
February  15, 1881,  Martin,  knowing  this,  leased 
Silver  Spring  and  wharf  to  the  defendant 
Bliss,  who  was  then  ignorant  of  it,  for  the  term 
of  eigbt  years  at  $1,500  per  annum,  Silver 
Spring  being  let  to  be  used  as  a  place  of  pub- 
lic entertainment  and  resort,  ana  said  wharf 
as  a  suitable  landing  place  and  place  of  egress 
for  the  numerous  visitors  thereto.  Bliss  soon 
became  acquainted  with  the  condition  of  the 
wharf,  but  left  it  unrepaired  until  after  July  81, 
1886,  while  he  continued  to  invite  the  public  to 
his  resort,  both  he  and  Martin  meanwhile  de- 
riving great  gains  and  profits  therefrom.  On 
July  81,  1886,  the  plaintiff's  son.  Henry  D. 
Joyce,  a  boy  of  eleven  years,  was  on  the  wharf 
a  visitor  at  the  invitation  of  Bliss,  and  while  in 
the  exercise  of  due  care,  got  his  foot  caught  in 
the  opening  and  crushed  by  the  closing  thereof 
when  a  steamboat  touched  the  wharf.  The 
plaintiff  sues  for  damages  for  loss  of  the  boy's 
services,  etc. 

In  Owing*  v.  Jones,  9  Md.  108,  the  plaintiff 
sued  for  damages  for  injuries  received  by  fall- 
ing into  a  vault  appurtenant  to  the  property  of 
the  defendant,  and  built  under  the  sidewalk  of 
a  public  street.  It  was  shown  in  defense  that 
the  property  had  been  leased  by  the  defendant 
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for  the  term  of  seven  years,  the  lessee  agreeing 
to  pay  an  annual  rent  therefor,  but  not  in  any 
manner  stipulating  to  keep  the  demised  prem- 
ises in  repair,  nor  to  have  the  sink  kept  clean; 
and  that  the  lessee  was  in  possession  at  the  time 
of  the  accident.  But  the  court  held  that  the 
defendant  was  not  relieved  from  liability  if  the 
vault  was  so  constructed  as  to  be  unsafe  for 
passers-by  when  the  premises  were  let,  or  as  to 
be  liable  to  become  unsafe  in  the  necessary 
opening  for  the  purpose  of  cleaning  it.  The 
court,  in  giving  its  opinion,  laid  down  the  fol- 
lowing doctrines,  relying  on  the  authority  of 
Rich  v.  Basterfidd,  4  C.  B.  784,  and  the  cases 
cited  there,  to  wit:  "(1)  when  property  is  de- 
mised, and  at  the  time  of  the  demise  is  not  a 
nuisance,  and  becomes  so  only  by  act  of  the 
tenant  while  in  his  possession,  ana  injury  bap- 
pens  during  such  possession,  the  owner  is  not 
liable;  (2)  out  where  the  owner  leases  premises 
which  are  a  nuisance,  or  must  in  the  nature  of 
things  become  so  by  their  use,  and  receives 
rent,  then,  whether  in  or  out  of  possession,  he 
is  liable  for  injuries  resulting  from  such  nui- 
sance." Numerous  cases  support  this  view. 
RoseweUv.  Prior,  1  Salk.  460;  also  12  Mod.  685, 
689;  Rex  v.  Pedly,  1  A.  &  E.  822;  Rex  v.  Moore, 
8  B.  &  Ad.  184;  Todd  v.  Flight,  9  C.  B.  N.  8. 
877;  Nelson  v.  Liverpool  Breteery  Co.  L.  R.  2  C. 
P.  Div.  811;  Pretty  v.  Biehnore,  L.  R.  8  C. 
P.  401. 

In  the  last-named  case  the  lessor  was  held  to 
be  exempt  from  liability  because  he  let  the 
premises  by  lease  in  which  the  tenant  covenant- 
ed to  keep  them  in  repair.  See  also  the  follow- 
ing American  cases:  Staple  v.  Spring,  10  Mass. 
72;  Fisli  v.  Dodge,  4  Denio,  311;  Davenport  v. 
Ruckman,  87  JN.  Y.  568;  Anderson  v.  Dickie, 
26  How.  Pr.  105;  Bouse  v.  Metealf,  27  Conn. 
681. 

In  Oodley  v.  Haggerty,  20  Pa.  387,  affirmed 
in  Carson  v.  Oodley,  26  Pa.  Ill,  itwas  held  that 
where  the  owner  of  real  estate  erected  thereon 
a  row  of  buildings,  with  the  intention  of  renting 
them  to  the  government  as  bonded  warehouses, 
and  with  the  knowledge  that  they  would  be 
obliged  as  such  to  sustain  very  great  weight, 
he  was  liable  in  damages  for  an  injury  to  a  per- 
son employed  in  one  of  the  stores,  occasioned 
by  its  fall,  after  having  been  so  rented,  though 
the  immediate  cause  of  the  accident  was  the 
storage  of  heavy  merchandise  in  an  upper  story, 
it  appearing  that  the  building  bad  been  con- 
structed on  a  defective  plan  and  of  insufficient 
strength. 

In  Swords  v.  Edgar,  59  "N".  T.  28.  it  was 
held  that  the  lessors  of  a  pier,  which  was  in 
possession  of  their  lessee  from  whom  they  were 
receiving  rent  for  it,  were  liable  for  an  injury 
received  by  a  longshoreman  engaged  in  dis- 
charging a  cargo  thereon,  the  cause  of  the  in- 
jury being  a  dangerous  defect  which  existed  at 
the  date  of  the  demise.  The  pier,  though  pri- 
vate property,  was  kept  for  use  by  all  vessels 
which  might  come  to  it  for  the  purpose  of  load- 
ing and  unloading,  and  the  court  held  that  the 
longshoreman,  being  in  the  employ  of  such  a 
vessel,  was  to  be  regarded  as  there  by  invita- 
tion, and  therefore  as  entitled  to  the  protection 
which  would  result  from  having  the  pier  in  an 
ordinary  state  of  security  and  strength.  The 
court  also  held  that  though  the  lease  contained 
a  covenant  binding  the  lessee  to  keep  the  pier 
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in  good  order  and  repair,  the  lessors  were  not 
exonerated  thereby,  dissenting  from  Pretty  v. 
Bickmarc,  supra. 

In  Edward*  v.  New  York  db  H.  R.  R.  Co.  98 
N.  Y.  345,  the  plaintiff  was  injured  by  the  fall- 
ing of  a  gallery  in  a  building  let  to  be  used  for 
public  exhibitions,  and  it  was  held  that  the  les- 
sors were  not  liable,  there  being  no  evidence 
that  they  either  knew  or  had  reason  to  know 
that  the  gallery  would  be  used  in  such  a  way 
as  to  endanger  its  security.  The  court,  how- 
ever, in  delivering  judgment  said:  "  If  one 
builds  a  house  for  public  amusements  or  enter- 
tainments, and  lets  it  for  those  purposes,  know- 
ing that  it  is  so  imperfectly  or  carelessly  built 
that  it  is  liable  to  go  to  pieces  in  the  ordinary 
use  for  which  it  was  designed,  he  is  liable  to 
the  persons  injured  through  his  carelessness." 
A  vigorous  dissenting  opinion,  arguing  that  the 
lessors  ought  to  be  held  to  respond  in  damages, 
was  drawn  up  by  Ruger,  Ch.  J.,  and  concurred 
in  by  Danforth  and  finch,  J  J.  See  also  Camp 
v.  Wood,  76  N.  Y.  92. 

The  case  of  Albert  v.  State,  6  Cent.  Rep.  447, 
appears  to  have  been  almost  identical  in  its  cir- 
cumstances with  the  case  at  bar.  It  was  an  ac- 
tion brought  by  or  for  a  minor  for  damages 
sustained  by  him  by  the  death  of  his  parents, 
who  were  drowned  by  reason  of  the  defective- 
ness of  a  wharf  in  the  occupation  of  the  defend- 
ant's tenant.  The  instruction  given  on  trial  to 
the  jury  was  that,  "if  the  jury  found  that  the 
defendant  was  the  owner  of  the  wharf,  and 
that  he  rented  it  out  to  a  tenant,  and  that  at  the 
time  of  the  renting  the  wharf  was  unsafe,  and 
the  defendant  knew,  or  by  the  exercise  of  rea- 
sonable diligence  could  have  known,  of  its  un- 
safe condition,  and  the  accident  happened  in 
consequence  of  such  condition,  then  the  plain- 
tiff was  entitled  to  recover."  On  appeal  this 
instruction  was  approved  by  the  court  of  ap- 
peals as  correct. 

Several  of  the  cases  above  cited  are  cases  in 
which  the  lessors  were  held  to  respond  in  dam- 
ages because  the  premises  from  which  the  in- 
juries were  received  were  in  such  a  state  as  to 
be  nuisances,  public  or  private,  when  let;  but 
others  are  cases  in  which  the  lessors  were  held 
to  respond  because  the  premises,  let  by  them 
for  a  rent  or  profit,  were  let  to  be  used  for  pur- 
poses for  which  they  were  not  fit  or  safe  to  be 
used,  and  because  the  lessors  knew,  when  they 
let  them,  the  purposes  for  which  they  were  to 
be  used,  and  also  knew,  or  ought  to  have  known, 
that  they  were  not  fit  or  safe  to  be  so  used.  The 
latter  class  includes  Oodley  v.  Haggerty,  Swords 
v.  Edgar,  and  Albert  v.  State,  supra;  the  lia- 
bility which  it  proclaims  being  of  special  appli- 
cation where  the  premises  are  let  to  be  used  for 
popular  resort  or  entertainment,  or  for  other 
public  or  quasi  public  purposes.  And,  indeed, 
a  disposition'  appears  to  exist  on  the  part  of 
some  judges  to  limit  the  lessors'  liability,  ex- 
cept for  nuisances,  to  cases  in  which  the  inju- 
ries complained  of  are  attributable  to  defective 
or  dangerous  premises  let  to  be  so  used.  The 
case  at  > bar  plainly  falls  within  this  class,  even 
when  so  limited. 

The  defendants  cite  Leonard  v.  Storer,  115 
Mass.  86.  In  that  case  the  plaintiff  was  injured 
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while  passing  along  a  public  street  in  Boston 
by  the  falling  of  snow  and  ice  upon  her  from  a 
house  belonging  to  the  defendant,  but  leased  by 
him  nearly  twelve  years  before  for  the  term  of 
fifteen  years  to  a  tenant  who,  by  the  terms  of 
the  lease,  was  "to  make  all  needful  and  proper 
repairs,  both  external  and  internal"  The 
plaintiff  sought  to  charge  the  defendant  be- 
cause the  roof  was  so  constructed  that  the  snow 
and  ice  collectingupon  it  would  naturally  slide 
into  the  street.  The  court  held  that  it  did  not 
appear  that  the  tenant  "might  not  have  cleaned 
the  roof  by  the  exercise  of  due  care,  or  that  be 
could  not  by  proper  precautions  have  prevented 
the  accident,  nor  that  "any  neglect  of  duty,  or 
wrongful  act  on  the  part  of  the  defendant,  was 
the  cause  of  the  injury,"  and  affirmed  the  judg- 
ment for  the  defendant.  The  ground  of  deci- 
sion is  not  very  clearly  set  forth,  but  it  would 
seem  that  the  defendant  was  discharged  be- 
cause the  injury  was  attributable  to  the  negli- 
gence of  the  tenant  instead  of  to  any  defect  in 
the  structure  of  the  house;  or,  if  there  was  any 
defect,  because  it  was  for  the  tenant  alone,  un- 
der the  lease,  to  remedy  it.  It  will  be  observed 
that  the  defendant,  if  charged,  would  have  been 
charged  on  the  ground  that  the  house  when 
let  was  a  public  nuisance,  and  the  case  would 
have  belonged  to  the  first  class  of  cases  as 
above. 

The  defendants  also  cite  MeUen  v.  Morrill. 
126  Mass.  545.  In  that  case  the  defendant  was 
the  owner  of  a  dwelling-house  which  be  let  by 
parol  to  a  tenant,  who  occupied  it  for  a  dwell- 
ing-house and  market.  The  walk  from  the 
street  to  the  door  led  along  an  embankment,  and 
was  unsafeff  or  want  of  a  railing.  The  plaintiff, 
in  going  to  the  house  along  the  walk  in  the 
night-time,  for  the  purpose  of  settling  an  ac- 
count with  the  tenant,  fell  down  the  embank- 
ment and  was  injured. 

The  court  held  that  the  defendant  was  not 
liable,  but  that  it  was  the  duty  of  the  tenant,  if 
he  used  the  premises  so  as  impliedly  to  invite 
people  to  visit  them  in  the  night,  "to  make 
them  safe  by  a  railing,  or  by  a  light  or  other 
warning."  It  did  not  appear  that  the  defend- 
ant let  the  premises  to  be  used  as  a  market. 
Moreover  it  would  seem  that  they  might  have 
been  safely  used  if  the  tenant  had  simply  set 
out  a  light  or  other  warning.  See  Rich  v.  Bas- 
terfield,  4  C.  B.  784. 

We  think  the  action  is  maintainable  against 
the  lessor  and  lessee  jointly.  The  case  of  Ir- 
vine v.  Wood,  51  N.  Y.  224,  is  exactly  in  point 
There  the  cause  of  the  injury  was  a  coai-bok 
excavated  in  a  city  sidewalk  and  defectively 
covered, which  was  used  by  lessees  of  the  prem- 
ises. The  lessor  did  not  contest  his  liability. 
The  court  held  that  the  lessees  were  KaNe 
jointly  with  him.  The  court  in  giving  judg- 
ment said:  "The  landlord  rented  the  nuisance 
and  took  rent  for  it.  The  tenants  used  it  and 
paid  rent,  and  hence  they  must  all  be  consid- 
ered as  continuing  and  responsible  for  the  nui- 
sance,"—citing  Rex  v.  Pedly,  1  A.  &  E.  822; 
Anderson  v.  Dickie,  26  How.  Pr.  105;  People 
v.  Erwin,  4  Denio,  129.  See  also  Rex  v.  Mem. 
8  B.  &  Ad.  184. 

Demurrer  overruled. 
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VERMONT. 
Supreme  Court. 


Loomis  WELLS 
v. 

Stephen  F.  AUSTIN. 

1.  A  sale  of  land  to  satisfy  taxes  as- 
sessed by  the  Legislature  is  not  in- 
validated by  the  fact  that  the  statute 
was  not  strictly  complied  with  as  to  the 
publication  of  the  notice  of  the  pro- 
posed application  to  the  Legislature 
for  the  assessment  of  the  tax. 

2.  A  Special  Act  of  the  Legislature,  as- 
sessing aland  tax,  is  not  limited  by  the 
general  law  providing  that  the  com- 
mittee appointed  to  superintend  the  ex- 
penditure of  taxes  should  not  be  allowed 
their  account  for  labor,  unless  it  had 
been  completed,  to  the  amount  of  the 
tax,  within  two  years  from  the  rising  of 
the  Legislature. 

8.  In  a  case  involving  the  validity  of  a  tax 
sale,  it  is  immaterial  whether  the  rate- 
bill  issued  to  the  collector  correctly 
contained  the  name  of  the  original 
proprietor.  ' 

4.  Under  Rev.  Stat.  chap.  4,  §  2,  the  ma- 
jority of  said  committee  could  act  in 
the  premises. 

5.  One  of  the  committee  signed  by  mark; 

the  proof  of  the  proceedings  was  made 
by  copies  from  the  public  records.  Held, 
that  it  was  not  necessary  to  verify  the 
signature. 

6.  The  collector  could  lawfully  adjourn 
the  sale. 

7.  A  party,  to  avail  himself  of  an  estoppel 
by  conduct,  must  show  affirmatively 
that  he  has  acted  in  reliance  upon  the 
fact  being  otherwise  than  it  is  claimed 
to  be ;  thus,  the  plaintiff  is  not  estopped, 
although,  prior  to  his  becoming  the 
owner  of  the  lot,  he  advised  with  and 
assisted  the  defendant  in  a  lawsuit,  in 
an  attempt  to  establish  his  title  to  it,  it 
not  appearing  that  the  defendant  had 
done  anything  in  reliance  upon  the 
plaintiffs  acts. 

8.  A  possession  that  will  work  an  ouster 
of  the  owner  must  be  open,  notorious, 
hostile,  and  continuous ;  thus,  where 
there  is  no  color  of  title,  the  fragment- 
ary possession  of  a  wild  lot,  arising  from 
the  paying  of  taxes  and  the  cutting  of  a 
few  trees  here  and  there,  and  at  different 
times,  is  not  sufficient. 

9.  A  certain  survey  (g.  v.)  held  not  to  show 
color  of  title. 

(Essex  Decided  August  18, 1887.) 

TRESPASS  guare  clausum.    Heard  on  a 
referee's  report,  September  Term,  1884, 
Essex  County,  Ross,  J. ,  presiding.  Judgment 
for  the  defendant.  Reverted. 
The  case  appears  in  the  opinion. 
Mr.  William  H.  Hey  wood,  for  plaintiff : 
The  Legislature  had  power  to  assess  the  tax 
without  any  notice. 
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Corliss  v.  Corliss,  8  Vt.  878;  Crosby  v.  School 
Dirt.  No.  9  in  Readsboro,  86  Vt.  828. 
The  sale  was  valid. 

Meters.  Bates  &  May,  for  defendant: 

The  tax  sale  was  not  valid.  The  notice  of  in- 
tention to  apply  to  the  Legislature  for  an  assess- 
ment of  a  tax  upon  the  nonresident  landown- 
ers was  not  properly  published 

Blade,  Comp.  1824,  p.  682,  §  2. 

The  law  required  a  new  notice  in  the  news- 
papers after  the  extension  was  granted;  but  no 
new  notice  was  in  fact  given  to  the  landowners. 
By  the  record  it  appears  that  work  was  done 
upon  the  roads  by  landowners  in  1840. 

Rev.  Stat.  p.  405. 

The  notice  of  sale  to  delinquents,  made  in  1840 , 
was  signed  by  Mr.  Apple  ton,  and  a  man,  said  to 
be  Mr.  Bell,  also  made  a  mark.  The  rate-bill  is 
also  signed  in  the  same  way.  Mr.  Buck's  name 
disappears  after  the  first  notice  to  taxpayers, 
March  20,  1888. 

Acts  1887.  p.  76;  Townsend  v.  Gray,  1  D. 
Chip.  (Vt.)  127;  DanviUe  v.  Montpelier  &  St.  J. 
R.  R.  Go.  43  Vt.  144;  Firet  Nat.  Bank  of  North 
Bennington  v.  Mount  Tabor,  52  Vt.  87. 

This  statute  was  a  private  one,  and  there  is 
no  proof  that  Mr.  Buck  in  any  manner  partici- 
pated in  these  acts  of  his  associates,  or  con- 
sulted with  them.  Will  this  court  call  this 
mark  of  Mr.  Bell  a  signature  of  anyone  until 
the  same  is  in  some  manner  authenticated? 

Lyons  v.  Holmes,  82  Am.  Rep.  482. 

The  sale  of  50  acres  of  land  to  pay  a  $2  tax 
was  in  violation  of  the  rights  of  landowners, 
and  contrary  to  the  law. 

Slade,  Comp.  662. 

The  advertisement  of  the  collector  was  to  sell 
only  so  much  of  the  lands  "  as  will  be  requisite 
to  discharge  their  respective  taxes,  with  costs.'' 
The  warrant  to  the  collector  in  this  case  is  to 
same  effect. 

Ainsworth  v.  Dean,  1  Foster  (N.  UX  400: 
Loomis  v.  Pingree,  48  Me.  299;  Stead's  Err.  v. 
Course,  4  Cranch.  408(8  U.  S.  bk.  2,  L.  ed.  6b0); 
Slater -9.  Maxwell,  6  Wall.  268  (78  U.  8.  bk.  18, 
L.  ed.  796);  O'Brien  v.  Coulter,  2Blackf.  (Ind.) 
421;  Doane  v.  Chittenden,  25  Ga.  108. 

The  plaintiff  is  estopped  by  his  conduct. 
The  defendant  has  grimed  title  to  the  lot  by  ad- 
verse possession. 

Bing.  Real  Prop.  583;  Perry  v.  Weeks,  19 
Rep.  144;  Hodges  v.  Eddy,  88  Vt.  887. 

Powers, J. ,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  quare  clausvm 
to  recover  damages  for  cutting  timber  on  lot  5, 
range  4,  in  Granby. 

The  plaintiff  claims  title,  through  sundry 
mesne  conveyances,  under  a  tax  sale  of  the 
premises  in  question,  made  in  1840  by  Timothy 
Fairchild,  collector  of  a  land  tax.  The  defend- 
ant interposes  sundry  objections  to  said  tax  sale. 

1.  The  Legislature,  November  1,  1887,  as- 
sessed a  tax  of  four  cents  an  acre  on  the  lands 
in  Granby,  and  appointed  Silas  Buck,  Ashley 
Appleton,  and  Nathaniel  Bell  a  committee  to 
superintend  its  expenditures,  and  said  Timothy 
Fairchild  collector.  In  1840  the  Legislature 
passed  an  Act  entitled  "  An  Act  Reviving  an 
Act  Laying  a  Tax  on  the  Lands  in  Granby."  as 
follows:  "An  Act  Laying  a  Tax  on  the  Lands 
in  Granby,  passed  November  1,  1887,  is  here 
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by  revived,  and  the  committee  appointed  to 
superintend  the  expenditure  of  said  tax  are  al- 
lowed the  term  of  one  year  from  the  passage  of 
this  Act  to  complete  the  working  out  of  the 
same." 

At  the  time  both  said  Acts  were  passed,  we 
had  a  statute  in  force  requiring  notices  by  pub- 
lication in  certain  papers  of  proposed  applica- 
tion to  the  Legislature  for  the  assessment  of 
land  taxes.  In  June,  1887,  such  notice  of  the 
tax  in  question  was  published,  but  not  in  the 
papers  named  in  the  statute.  It  is  claimed  that 
this  omission  invalidated  the  Acts  in  question, 
and,  by  consequence,  the  tax  sale  of  Fairchild. 

But  this  is  not  a  case  where  the  jurisdiction 
of  a  tribunal  to  take  action  is  dependent  upon 
notice  and  an  opportunity  to  be  heard.  The 
Legislature  has  plenary  and  exclusive  ju- 
risdiction over  the  whole  subject  of  taxation, 
limited  only  by  constitutional  restrictions. 
It  may  act  on  the  subject  whether  the  taxpay- 
er has  notice  or  not.  Similar  statutes  have 
been  in  force  since  the  earliest  organization 
of  the  State,  and  many  Acts  have  been  passed 
in  disregard  of  them;  but  we  have  never  under- 
stood that  such  Acts  were  void  for  this  reason. 
In  Smith  v.  Uelmer,.  7  Barb.  416,  this  ques- 
tion arose  under  a  similar  statute  in  New  York. 
The  court  said:  "That  the  notice  was  a  direc- 
tion to  the  public  calculated  merely  to  guard 
the  Legislature  from  surprise  and  fraud,  and  to 
prevent  hasty  and  improvident  legislation ;  that 
the  rule  was  made  by  the  Legislature  for  its 
own  convenience,  and  might  be  entirely  disre- 
garded; and  that  a  law  would  be  valid  although 
no  notice  whatever  of  its  application  was  pub- 
lished." 

The  rule  of  strictness  applied  to  the  proceed- 
ings of  tax  sales  is  only  invoked  upon  those 
proceedings  taken  after  the  Legislature  im- 
poses the  tax. 

2.  It  is  urged  that,  as  the  tax  was  not  levied, 
collected,  and  expended  within  two  years  from 
the  passage  of  the  Act  of  1887,  Fairchild's  au- 
thority was  gone,  and  the  proceedings  should 
begin  de  novo;  and  we  are  referred  to  Slade, 
Comp.  1824,  p.  668,  g  7,  and  Rev.  Stat.  1839,  p. 
406,  §  5;  p.  408,  §  18.  Neither  of  the  statutes  re- 
ferred to,  nor  any  others,  fixed  any  limitation 
within  which  the  Acts  in  question  should  contin- 
ue in  force,  but  bo th ; provide  that  the  committee 
appointed  to  superintend  the  expenditure  of  a 
land  tax  shall  not  be  allowed  their  account  for 
labor  unless  such  labor,  to  the  amount  of  the 
tax,  be  completed  within  two  years  from  the 
rising  of  the  Legislature  appointing  them  com- 
mittee. This  comes  far  short  of  a  limitation 
upon  the  continuance  of  the  Act  imposing  the 
tax.  It  was  designed  to  promote  diligence  in 
the  repair  of  roads,  under  a  penalty  of  refusal 
to  audit  their  accounts. 

But  this  difficulty  was  avoided  by  the  Act  of 
1840,  which  revived  the  Act  of  1837  and  ex- 
tended the  time  allowed  to  the  committee  for 
completing  the  labor  upon  the  roads.  The 
Act  of  1887,  like  all  statutes  providing  for  spe- 
cial things  to  be  done,  continues  in  force  until 
such  things  are  done.  The  authority  to  Fair- 
child  was  to  collect  the  tax  then  voted.  His 
authoritv  would  continue  until  the  tax  was 
collected.  So  far  as  he  was  concerned,  and  so 
far  as  all  other  matters  and  things  appertaining 
to  the  levy,  collection,  and  expenditure  of  the 
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tax  were  involved,  except  the  audit  of  the 
committee's  accounts,  the  Act  of  1837  needed 
no  revival;  and  the  Act  of  1840  was  manifestly 
passed  merely  to  remove  the  bar  to  such  audit 
The  landowners  had  had  their  opportunity 
to  work  out  their  taxes  under  the  Act  of 
1887,  and  had  lost  it  lone  before  any  necessi- 
ty for  the.  Act  of  1840  had  become  mani- 
fest. 

8.  It  is  objected  that  the  notice  to  the  land- 
owners of  the  assessment  of  the  tax  and  that  they 
might  pay  the  same  in  labor,  as  provided  by  the 
statute,  was  published  in  April,  1888,  whereas 
it  should  have  been  published  partly  in  March 
and  partly  in  April.  We  are  quite  at  a  loss 
to  comprehend  this  objection.  The  defendant's 
counsel,  in  their  brief,  say  the  law  required  this 
notice  to  be  published  in  March  or  April;  that 
no  change  in  this  respect  was  made  between 
1834  and  1830.  This  publication  was  in  1838. 
Counsel  are  correct  as  to  the  law;  and  they 
would  have  been  correct  if  they  had  added  to 
their  brief  that  this  notice  was  published  in 
strict  conformity  with  the  law. 

4.  It  is  said  that  the  rate-bill  issued  to  the 
collector  by  the  committee  set  out  the  lot  sold 
in  the  columns  designating  the  original  pro- 
prietors, the  number,  range,  and  number  of 
acres,  as  follows: 


Original  Proprietor 

Lot  Range 

Acres 

Ant.  of  lax 

Robert  Pike 
Southwest  half 

5 

4 

SO 

It 

whereas,  they  argue,  Samuel  Parker  was  the 
original  proprietor  of  said  lot. 

The  referee  refers  in  the  report  to  the  pro- 
prietor's records,  but  only  meagre  abstracts 
have  been  furnished  us.  However,  it  appears 
therefrom  that  at  a  meeting  held  some  time, 
the  date  not  appearing,  the  proprietors  of 
Granby  chose  a  committee  to  draw  the  lots  ac- 
cording to  the  statute,  and  that  lot  5,  range  4, 
section  10,  was  drawn  to  Samuel  Parker.  The 
record  further  shows  that  at  a  meeting  held 
October  27,  1795,  the  proprietors  "  voted  that, 
whereas  the  proprietors  at  their  meeting  holden 
heretofore,  have  given,  as  encouragement  to 
the  twelve  settlers  who  should  first  settle  in 
said  town,  a  tract  of  public  land  not  exceed- 
ing 150  acres  to  each,  and  whereas  the  follow- 
ing persons  have  made  improvement  accord- 
ing to  said  vote,  and  are  considered  as  set- 
tlers, and  to  hold  and  enjoy  to  themselves 
and  heirs  and  assigns  forever  in  fee  the  lands 
hereafter  voted  to  them  respectively,  viz.:  To 
Robert  Pike  the  half  of  lot  5  in  the  4th  range, 
and  the  half  of  lot  5  in  the  5th  range,  to  him, 
his  heirs  and  assigns,  forever." 

The  Act  of  March  9,  1787,  provided  for  a 
division  of  lands  among  proprietors  by  lot,  and 
in  the  same  section  provided  that  "nothing 
herein  contained  shall  prevent  the  proprietors 
from  voting  to  any  settler  the  lot  he  lives  on 
in  lieu  of  his  draft/' 

It  is  quite  evident  that  the  vote  recited  was 
taken  under  the  statute,  and  that  Robert  Pike 
was,  by  the  action  of  the  proprietors,  the  "ori- 
ginal proprietor  "  of  half  of  lot  5,  range  4.  He 
was  a  "settler,"  and  had  "made  improve- 
ments" as  "  encouraged  "  by  a  former  vote  of 
theproprietors. 

Where  his  half  of  lot  5  was,  is  shown  by  the 

report.   The  plan  shovs 
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called  the  "settling"  or  "settler's"  lot,  was  the 
southerly  half  of  lot  5.  Lot  5  was  apparently 
cut  up  in  accordance  with  the  well-known 
usage  of  the  time  by  running  the  division  lines 
at  right  angles  to  the  range  lines.  The  referee 
says  that  Pike  went  on  to  this  lot  at  an  early 
day,  cleared  up  15  to  25  acres,  and  had  a  house 
thereon.  Pike  sold  in  1808  to  Elliott  part  of 
his  settling  lot  by  warranty  deed,  describing 
his  grant  as  "  the  westerly  half  of  settling  lot 
No.  5  in  the  4th  range,  containing  50  acres,  to- 
gether with  the  buildings  and  all  the  appurte- 
nances thereunto  belonging." 

The  "  half  of  lot  5"  voted  to  Pike  is  clearly 
the  southerly  half  as  indicated  on  the  plan,  and 
he  was  the  original  proprietor  thereof,  and  not 
Parker.  But  it  is  said  that  it  is  called  the 
"southwest  half  "  in  the  rate-bill.  A  glance  at 
the  plan  will  show,  as  the  referee  says,  that  the 
range  lines  were  run  at  an  angle  of  forty-five 
degrees  to  the  meridian  line.  It  could  well  be 
called  the  southwest  half. 

But  no  law  in  force  required  the  committee 
to  set  the  name  of  the  original  proprietor  in  the 
rate-bill  or  to  supply  any  rate-bill  at  all.  It 
obviously  was  necessary,  or  some  document 
equivalent  to  it,  to  enable  the  collector  to  know 
and  describe  the  land  he  was  to  sell.  But  the 
purpose  of  it  is  to  describe  the  lands,  and 
in  his  notice  of  sale,  as  well  as  in  the  rate-bill, 
the  name  of  the  proprietor  is  merely  descrip- 
tive of  the  land.  The  name  of  a  later  owner 
might  just  as  well  be  used. 

We  think  there  is  no  support  for  this  objec- 
tion. 

5.  The  Act  appointed  Buck,  Appleton,  and 
Bell,  committee.  All  signed  the  notice  to  land- 
owners, but  Appleton  and  Bell  only  signed  the 
subsequent  proceedings.  It  is  said  all  should 
have  signed,  or  at  least  have  acted. 

There  is  a  class  of  cases  holding  that  where 
there  is  a  joint  power  given  to  three,  all  must 
act  and  ail  concur-  ana  another  class  holding 
that  all  must  act,  but  a  majority  may  decide. 
The  cases  are  reviewed  in  Firtt  Nat.  Bank  of 
North  Bennington  v.  Mt.  TaBor,  52  Vt.  87.  But 
when  these  proceedings  were  had,  our  statute 
(Rev.  Stat.  chap.  4,  §  2)  provided  that  "all 
words  purporting  to  give  a  joint  authority  to 
three  or  more  public  officers  or  other  persons 
shall  be  construed  as  giving  such  authority  to 
a  majority  of  such  officers  or  other  persons," 
■etc.  This  statute  is  different  from  the  one  now 
in  force,  and  clearly  gives  to  the  majority  full 
power  to  act  in  the  premises. 

Buck  did  act  at  the  outset  of  the  proceedings, 
and  we  cannot  presume  that  he  did  not  contin- 
ue to  act  throughout  from  the  fact  that  he 
omitted  to  sign  certain  papers  made  by  the 
committee.  If  he  acted  but  dissented  from  the 
conclusions  reached  by  his  associates,  their  con- 
clusion is  nevertheless  sufficient. 

Bell  signed  by  mark.  This  signature  is  not 
required  to  be  verified.  The  proof  of  the  pro- 
ceedings is  made  by  copies  from  the  public 
records,  and  the  signatures  are  presumed  to  be 
copies  of  genuine  originals. 

6.  The  collector  adjourned  his  sale  from 
tune  to  time.  The  day  fixed  for  the  sale  was 
February  25,  1841,  and  on  that  day  the  Pike 
lot  was  sold.  If  a  subsequent  adjournment 
was  made,  it  would  not  affect  the  validity  of 
this  sale.   But  it  did  not  affect  any  sales.  The 
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collector  is  bound  to  conduct  the  sale  for  the 
best  interests  of  all  concerned.  If  he  deemed 
it  necessary  to  adjourn,  he  had  the  right  to  do 
so.  No  presumption  is  to  be  made  against  bis 
doings. 

On  the  whole,  no  reason  has  been  shown  us 
why  the  Fairchild  tax  sale  was  in  any  way  ir- 
regular, and  we  think  it  conveyed  the  title  of 
the  lot  in  question  to  the  plaintiff's  grantor;  and 
if  so,  it  is  conceded  that  the  plaintiff  holds  the 
legal  paper  title  to  said  lot. 

But  it  is  insisted  that  the  plaintiff  is  estopped 
from  asserting  his  title  against  the  defendant, 
because  he  knew  as  early  as  1865  that  the  de- 
fendant claimed  the  lot,  paid  taxes  upon  it,  and 
in  a  lawsuit  in  4870,  or  earlier,  advised  with 
and  assisted  the  defendant  in  his  attempt  to  es- 
tablish the  title  to  the  lot.  This  all  happened 
before  the  plaintiff  got  his  title  in  1872.  He 
has  not,  as  an  owner,  stood  by  and  encouraged 
the  defendant  to  make  expenditure  in  the  ef- 
fort to  make  title  to  land  in  which  the  plain- 
tiff had  an  interest,  nor  is  it  shown  that  the  de- 
fendant, in  what  he  has  done  to  make  title,  has 
relied  upon  anything  done  or  omitted  by  the 
plaintiff.  The  defendant,  to  avail  himself  of  an 
estoppel  by  conduct,  must  show  affirmatively 
that  he  has  acted  in  reliance  upon  the  fact  be- 
ing otherwise  than  it  is  claimed  to  be.  Earl  v. 
Stevens,  57  Vt.  474. 

Lastly,  the  defendant  claims  the  lot  by  ad- 
verse possession. 

The  plaintiff  concedes  that  the  defendant  has 
got  title  by  possession  to  the  westerly  half  of 
the  settling  lot,  but  denies  the  claim  to  the 
easterly  half  where  the  cutting  took  place. 

The  westerly  half  has  been  enclosed  by  a 
fence  and  used  in  connection  with  the  defend- 
ant's adjoining  lands  for  a  great  many  years, 
but  such  use  has  no  relation  to  the  possession 
relied  upon  to  establish  title  to  land  east  of  said 
fence. 

It  is  elementary  that'a  possession  thatjwill  work 
an  ouster  of  the  owner  must  be  open,  notorious, 
hostile,  and  continuous.  If  stealthy,  hidden, 
permissive,  or  intermittent,  it  will  not  avail. 
The  tenant  must  unfurl  his  flag  on  the  land 
and  keep  it  flying,  so  that  the  owner  may  see, 
if  he  will,  that  an  enemy  has  invaded  his  do- 
minions and  planted  the  standard  of  con- 
quest 

The  defendant  confessedly  had  no  color  of 
title  to  the  easterly  half  unless  the  Houston 
survey  can  be  called  such.  This  was  made  in 
1870,  eleven  years  before  thejplaintiff  gave  no- 
tice to  the  defendant  to  quit.  No  possession, 
therefore,  for  fifteen  years,  under  color  of  title 
is  shown.  All  possession  prior  to  the  Houston 
survey  was  strictly  posteatto  pedu.  The  Hous- 
ton survey  is  in  these  words  and  figures: 

"Survey  bill  of  division  line  between  S.  F. 
Austin  and  A.  R.  Boyce. 

"Survey  made  January  24, 1870,  for  Stephen 
F.  Austin.  Commencing  on  range  line  be- 
tween range  4  and  5,  100  rods  from  the  corner 
of  lot  4,  range  5,  on  said  range  line  near  a 
fence.  Run  south  454  degrees  east  to  range  line 
between  range  8  and  4  to  stake;  thence  north  49 
degrees  east  50  rods  to  a  small  spruce  tree  1  rod 
beyond  an  old  corner,  or  that  J.  Chandler  run 
a  line  from  in  March,  1867;  then  spotted  a  line 
about  1  rod  from  the  line  run  by  said  Chandler 
on  the  northeast  side  in  a  northwesterly  direc- 
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tion  to  a  stake  for  a  division  line  of  aaid  lot  5 
in  range  4.  J.  R.  Houston." 

This  document  does  not  show  color  of  title  to 
the  land  in  question  so  as  to  extend  a  possession 
constructively  to  the  whole  tract.  Indeed  it 
would  be  pretty  difficult  to  locate  any  land  with- 
in the  description.  Atkinson  v.  Patterson,  48 
Vt.  760. 

The  possession  of  the  defendant  has  been 
fragmentary  and  occasional.  In  1864  or  1866 
he  cut  one  or  two  trees  for  shingles,  east  of  the 
fence  and  about  the  centre  of  the  lot.  He  also 
cut  and  made  long  shingles  on  this  part  of  the 
lot  several  times  about  1872.  About  1871  he 
cut  the  timber  on  a  strip  8  or  4  rods  wide  next 
to  the  Boyce  piece  on  the  north  side.  He  has 
occasionally  repaired  the  old  slash  fence  divid- 
ing the  easterly  and  westerly  halves  of  the  lot, 
and  cut  trees  for  this  purpose  on  either  side,  of 
the  fence  as  happened  to  be  the  most  conve- 
nient. He  has  paid  the  taxes  on  the  land  since 
1862. 

Nothing  else  is  shown  as  to  his  acts  from  1860 
to  1881,  when  the  plaintiff  interfered  with 
him. 

It  is  fundamental  that  the  claim  of  an  ad- 
verse possession  must  be  made  out  by  clear  and 
satisfactory  proof.  Every  presumption  is  to  be 
made  in  favor  of  a  possession  in  subordination 
to  the  legal  title.  The  burden  is  on  him  who 
sets  up  an  ouster. 

8edg.  &  W.  Land  Title,  §§  728,  780  et  seq.; 
2  Waterman.  Trespass,  §  683. 

It  follows  thai  acta  of  occupancy,  that  as  well 
indicate  a  trespass  by  a  wrongdoer  as  a  pos- 
session by  an  owner,  are  prima  facie  trespasses. 

A  roving  possession  from  one  part  of  a  tract 
to  another  is  insufficient.  Potts  v.  Gilbert,  8 
Wash.  C.  Ct.  475. 

The  location  and  natural  features  of  the  land 
will  obviously  determine  in  a  large  degree  the 
characteristics  of  the  possession  of  which  it  is 
susceptible.   Bowen  v.  Guild,  180  Mass.  128. 

If  it  be  near  or  remote  from  a  mill  or  farm, 
and  at  customary  intervals  is  invaded  for  wood 
or  lumber,  this  stamps  the  impress  of  owner- 
ship upon  the  possession.  Miller  v.  Long  Is- 
land R.  R.  Co.  71  N.  Y.  883.  On  the  other 
hand,  if  it  be  "marauder's  ground,"  invaded 
whenever  and  wherever  it  is  convenient  to  an- 
swer a  temporary  call  for  shingles  or  lumber, 
the  entry  is  mere  depredation.  Beaupland  v. 
McKeen,  28  Pa.  124. 

Between  these  two  extremes  there  is  a  de- 
batable ground  where  it  is  oftentimes  difficult  to 
distinguish  the  features  of  the  occupancy. 

Again,  when  the  occupancy  is  under  color  of 
title  as  well  as  claim  of  right,  less  positive  and 
pronounced  acts  of  possession  are  required  than 
in  its  absence. 

But  in  all  cases  the  burden  is  upon  the  parly 
claiming  an  adverse  possession  to  show  a  state 
of  facts  that  establish  the  adverse  title.  Here 
the  facts  detailed  in  the  report  come  far  short 
of  this  requirement. 

Without  color  of  title  the  defendant  cuts  a 
tree  or  two  in  1864  or  1865,  the  circumstance  so 
insignificant  as  to  leave  the  cutting  doubtful  in 
time  and  extent;  then  neglects  the  land  there- 
after till  1871,  when  he  cuts  the  strip  on  the 
north  line  next  to  Boyce,  how  long  the  strip  or 
why  cut  over  not  appearing;  then  makes  shin- 
gles in  1872,— how  many  and  the  character  of 
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the  occupancy  are  not  shown, — and  finally  the 
haphazard  cutting  of  trees  to  repair  the  fence 
on  either  side  as  was  most  convenient, — are  the 
acts  disclosed  as  constituting  an  occupancy 
openly  and  continuously  hostile  to  the  true 
owner. 

Hit judgment  is  reversed,  and  judgment  for  the 
plaintiff  to  recover  the  damages  found  by  the  ref- 
eree. 


Ira  ANDREW  8 
c. 

Thomas  BAKER. 

An  action  of  replevin,  brought  before  a 
justice  of  the  peace,  is  appealable, 

when  the  ad  damnum  in  the  writ  is 
$20,  and  the  value  of  the  property,  as 
shown  by  the  return,  was  $8.* 

(Washington  Filed  September  8. 1887.) 

REPLEVIN  for  a  cooking-stove,  store-pipe, 
etc.,  brought  before  a  justice  of  the  peace, 
and  appealed  by  the  plaintiff.  Heard  on  the 
defendant's  motion  to  dismiss,  September  Term, 
1886,  Washington  County,  Powers,  J.,  pre- 
siding. Judgment  sustaining  the  motion.  Re- 
versed. 

The  motion  to  dismiss  was  put  upon  the 
ground  that  neither  the  ad  damnum  in  the  writ, 
nor  the  sum  demanded  by  the  declaration,  nor 
the  amount  of  the  property  in  the  demand,  ex- 
ceeded the  sum  of  $20;  and  that  the  action  was 
not  an  action  of  trespass  on  the  freehold-  The 
writ  was  dated  August  2,  1886. 

Messrs.  Heath  &  WilWd,  for  plaintiff, 
cited — 

Fish  v.  Wallace,  51  Vt.  418;  Rev.  Laws, 
§§  821,  1246;  Acts  1884.  No.  122;  Gen.  Stat, 
chap.  31,  §  18. 

Mr.  John  O.  Win*,  for  defendant: 

The  only  question  in  this  case  is,  Has  the 
county  court  appellate  jurisdiction  of  the  ac- 
tion of  replevin  when  neither  the  sura  demanded 
by  the  declaration,  nor  the  ad  damnum  of  the 
writ,  nor  the  specifications  and  exhibits  of  the 
plaintiff  on  trial,  exceeds  the  sum  of  $20? 

Acts  1884,  No.  122;  Tripp  v.  Leland,  39  Vl 
68;  Earl  v.  Leland,  14  Vt.  328;  Morgan  v. 
Mead,  16  Vt.  644. 

The  damages  are  but  an  incident  to  the  de- 
tention, and  are  no  part  of  the  action  of  re- 
plevin. 

Burke  v.  Grace,  1  Conn.  L.  ed.  148  (8  New 
Eng.  Rep.  307),  58  Conn.  518. 

The  plaintiff  cannot  add  bis  damages  to  the 
value  of  the  property  and  thereby  make  hi* 
case  appealable. 

Tail,  J.,  delivered  the  opinion  of  the  court: 
The  question  presented  by  the  exceptioa* 
was  decided  in  Fisk  v.  Wallace,  51  Vt.  418. 
Judgment  reversed;  cause  remanded. 


•Rev.  Laws,  t  821.  "A  Justice  shall  have  jur^Bkv 
tion  of  actions  of  a  civil  nature  where  the  debt  or 
other  matter  in  demand  does  not  exceed  $800.  «i- 
oept  actions  for  slanderous  words,  false  tmprfcoe- 
ment,  replevin  for  poods  and  chattels  wbce  ta* 
value  thereof  exceeds  the  sum  of  $80,"  etc. 
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Simon  PARKER  et  of. 

v. 

EAST  MONTPELIER  and  Calais. 

The  county  court  has  only  appellate 
jurisdiction  under  Rev.  Laws.  §  2969, 
which  regulates  the  laying  of  a  highway 
on  or  near  a  town  line;  and,  in  a  pro- 
ceeding brought  under  Rev.  Laws, 
g  8969,  which  regulates  the  laying  of 
a  highway  extending  into  or  through 
two  or  more  towns,  has  no  power  to 
Mseii  one  town  to  pay  any  part  of 
the  expenses  of  building  a  highway  in 

.   another  town. 

(Washington  Filed  September  8, 1887.) 

ROAD  PETITION,  brought  under  Rev. 
Laws,  §  2969.  Heard  on  the  report  of  com- 
missioners, September  Term,  1886,  Washington 
County,  Powers,  J.,  presiding.  Judgment  that 
the  commissioners  bad  no  power,  under  a  peti- 
tion framed  as  this  one  was,  to  award  that 
Calais  should  bear  any  part  of  the  expense  of 
building  the  road  lying  in  East  Montpelier. 
Affirmed. 
Exceptions  by  East  Montpelier: 
The  commissioners  reported  that  the  high- 
way in  question  was  near  the  line  between  the 
towns  of  East  Montpelier  and  Calais;  that  the 
same  was  necessary, — and  recommended  that 
the  town  of  Calais  should  pay  the  land  damages 
in  Calais,  and  that  Calais  should  contribute  the 
sum  of  $260  toward  the  expense  of  building 
that  part  of  the  highway  in  East  Montpelier. 
Only  a  small  portion  of  the  highway  was  in 
Calais. 

Mews.  Heath  6b  Willard,  for  East  Mont- 
pelier: 

Nice  rules  of  pleading  should  not  be  applied 
to  such  a  proceeding  as  this.  Here  it  appears 
from  the  report  that  it  is  entirely  appropriate, 
under  Rev.  Laws.  §  2958,  to  require  Calais  to 
do  something  more  than  build  the  few  rods  of 
road  laid  within  its  limits. 

Mr.  S.  C.  Shurtliff,  for  Calais: 
Neither  the  petition  nor  the  report  brings  the 
case  within  Rev.  Laws,  §§  2958,  2959.  Applica- 
tion must  first  be  made  to  the  selectmen  of  the 
towns,  and  on  their  refusal  or  neglect  to  lay 
the  road,  a  petition  must  be  made  to  the  county 
court.    Thai  court  has  no  original  jurisdiction. 

Taft,  J.,  delivered  the  opinion  of  the  court : 
This  proceeding  was  brought  under  Rev. 
Laws,  §  2969,by  petition  of  freeholders,  directly 
to  the  county  court.   That  court  held  that  it 
had  no  power  to  assess  the  town  of  Calais  to 
pay  any  part  of  the  expenses  of  building  the 
road  lyine  in  East  Montpelier.    This  holding 
was  correct.   The  council  for  the  petitioners 
do  not  insist  that  the  town  of  Calais  could  have 
been  assessed  by  force  of  that  section,  but  con- 
tend that  it  was  proper  to  do  so  uuder  Rev. 
J^aws,  §  2959,  regulating  the  laying  out  of  a 
road  on  or  near  the  line  between  two  towns. 
The  difficulty  with  this  claim  fe  that  the  county 
^ourt  had  no  Jurisdiction,  unper  §  2959,  to  lay 
[cmt  a  road.    Its  jurisdiction  fender  that  section 
avas  appellate,  and  attached  in  case  the  select- 
"  iien  of  the  respective  towns  did  not,  upon  ne- 
it  ion,  lay  out  the  road,  and  in  such  case  only. 


The  selectmen  of  the  defendant  towns  have 
never  been  asked  to  establish  the  road  under 
this  latter  section.  The  county  court  could 
not  establish  it  under  that  section,  having  no 
jurisdiction;  and  could  not  assess  the  town  of 
Calais  to  help  build  the  road  in  East  Montpelier. 
having  no  power  to  do  so  by  force  of  the  stat- 
ute under  which  the  proceedings  were  insti- 
tuted. 

The  judgment  of  the  County  Court  therefore 
woe  correct  and  it  affirmed. 


8TATE  of  Vermont  *"*" 
v. 

Maurice  LOCKLIN. 

A  plea  to  an  indictment  charging  a 
breach  of  'the  peace,  which  alleges 
that  the  offense  with  which  the  respond- 
ent is  charged  in  the  present  indictment 
is  part  of  an  offense  for  which  he  had 
been  indicted  and  convicted,  is  sufficient 
on  demurrer. 

(Washington  Filed  September  3, 1887.) 

TNDICTMENT  'for  a  breach  of  the  peace. 
A  Heard  on  demurrer  to  the  respondent's 
plea,  September  Term,  1886,  Washington  Coun- 
ty, Powers,  J.,  presiding.  Judgment  sustain- 
ing the  demurrer.  Reverted. 

The  indictment  charged  that  the  respondent 
"did  disturb  and  break  the  public  peace  by  tu- 
multuous and  offensive  carnage,  by  assaulting 
and  striking  one  Marlin  Hill,  etc.  The  plea 
set  out  the  former  indictment,  wherein  it  was 
charged  that  the  respondent  made  an  assault 
upon  one  Herman  Hill  "with  a  certain  danger- 
ous weapon  *  *  *  to  kill  and  murder,"  etc., 
and  also  set  out  the  verdict  of  guilty  of  com- 
mon assault. 

Meters.  Heath  ft  Willard,  for  respond- 
ent: 

The  prior  conviction  of  an  offense  which  is 
part  of  the  offense  charged  in  the  later  indict- 
ment is  a  bar. 

1  Bish.  Cr.  L.1057;  Sollidayv.  Commonwealth, 
28  Pa.  18;  Bish.  Directions  &  Forms,  1042; 
State  v.  Mattheics,  42  Vt.  545. 

Mr.  E.  W.  Bisbee,  State 't  Attorney,  for  the 
State: 

The  two  offenses  set  out  in  the  two  indict- 
ments are  different  in  law  and  fact.  One  is 
the  common-law  offense  of  assault,  and  the  oth- 
er is  statutory. 

Ross,  J.,  delivered  the  opinion  of  the  court: 
The  respondent's  plea  sets  forth  another  in- 
dictment for  an  assault  upon  Herman  Hill,  of 
the  same  date  with  the  one  under  consideration. 
The  one  under  consideration  is  for  an  assault 
upon  Marlin  Hill.  The  plea  alleges  that  the 
assault  charged  in  the  present  indictment  is  "a 
part  of  one  and  the  same  breach  of  the  peace" 
charged  in  the  former  indictment  for  which  he 
has  been  con  victed;  and  that  the  assault  charged 
in  the  present  indictment  was  "incideut  to, 
and  a  part  of,  the  assault"  for  which  he  has 
been  convicted,  and  prays  for  a  discharge 
from  the  present  indictment.  The  allegations 
of  the  plea  are  admitted  by  the  demurrer.  The 
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substance  of  the  whole  plea  is  that  the  offense 
with  which  the  respondent  is  charged  in  the 
present  indictment  is  part  of  an  offense  for 
which  he  has  been  indicted  and  punished.  As 
the  whole  includes  all  the  parts,  in  legal  effect, 
the  plea  alleges  that  the  respondent  has  been 
already  punished  for  the  offense  charged  in  the 
present  indictment,  and  this  is  admitted  by  the 
demurrer.  Whether  the  plea  is  true  in  fact, 
we  have  no  occasion  or  right  to  inquire,  f  f  it 
is  not,  the  State  should  have  traversed  it.  As 
admitted  by  the  demurrer,  it,  in  legal  effect, 
alleges  that  the  respondent  has  already  been 
punished  for  the  very  offense  charged  in  the 
present  indictment,  in  the  convictiOD  on  the 
former  indictment. 

Exceptions  sustained,  judgment  and  sentence 
reversed,  and  cause  remanded. 


F.  A.  CROSS 
t. 

Nathaniel  PIKE  and  Robert  Pike. 

A  deed  conveyed  a  sawmill,  "with  the 
privilege  of  occupying  land  in  front  of 
said  mill  and  below  the  same,  *  *  *  suf- 
ficient for  a  timber-yard  adjacent  to  said 
sawmill. "  Held,  that  only  an  easement 
was  granted  in  the  mill-yard. 

(Caledonia  Filed  September  7, 1887.) 

TRESPASS  for  the  entrance  upon  the  plain- 
tiff's close  and  cutting  the  grass.  Heard 
on  a  referee's"  report,  December  Term,  1880, 
Powers,  J.,  presiding.  Judgment  on  the  re- 
port for  the  defendants.  Reversed. 

Messrs.  Walter  P.  Smith  and  L.  P. 
Poland,  for  plaintiff: 

The  language  used  in  the  deed — "privilege 
of  occupying,  etc. — is  the  common  and  or- 
dinary language  when  a  license  or  permission 
is  granted.  The  words  are  inconsistent  with 
the  idea  of  absolute  ownership.  If  they  convey 
a  title  in  fee,  it  is  unsafe  to  attempt  to  grant 
privileges  of  use. 
Hale  v.  Barrens,  22  Vt.  240. 
Messrs.  Nichols  A  Dunnett,  for  defend- 
ants: 

It  is  a  general  principle  that  when  property 
is  granted,  all  that  is  necessary  to  the  enjoy- 
ment of  the  grant  is  impliedly  granted  as  inci- 
dent to  the  express  grant. 

The  term  "  mill-site,"  first  used  in  the  de- 
scription, is  sufficient  to  convey  the  land  upon 
which  the  mill  stood,  the  water  privilege  con- 
nected with  the  mill,  and  the  mill-yard. 

Hasbrouck  v.  Vermilyea,  6  Cow.  877  ;Jlapgood 
v.  Brown,  102  Mass.  452;  Forbush  v.  Lombard, 
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18  Met.  109;  Wliitney  v.  (Amy,  3  Mason,  2s0; 
Farrar  v.  Cooper,  84  Me.  894. 

It  follows,  then,  that  this  deed  grants  a  fee 
in  the  mill-yard  unless  the  grant  is  limited  by 
the  words  following, — "with  the  privileges  of 
occupying  land  in  front  of  said  mill  and  below," 
etc.  Had  it  been  the  intention  of  the  parties 
to  limit  the  use  of  this  parcel  of  land  for  the 
mere  purpose  of  a  mill-yard,  or  so  long  as  the 
mill  should  stand,  they  would  have  introduced 
some  words  of  limitation  into  the  deed;  that  he 
should  occupy  so  long  as  the  mill  stood,  or  so 
long  as  it  was  occupied  for  a  mill-yard. 

We  say  that  the  language, — "the  privuegeof 
occupying  land  *  *  *  sufficient  for  a  mill- 
yard, — instead  of  limiting  or  qualifying  the 
premises  previously  granted  by  the  term 
"mill-site,'  amounts  to  an  express  grant  of  the 
mill-yard.  The  words  "sufficient  for  a  mill- 
yard  '  are  used  as  a  measure  of  the  quan- 
tity of  the  land  conveyed.  This  particular 
parcel  of  land  has  been  used  for  a  mill-yard  at 
least  forty -eight  years,  and  its  bounds  had  be- 
come definite. 

The  reasonable  Construction  of  the  language 
of  the  entire  deed  evidences  the  intention  of  ibe 
parties  to  grant  the  title  in  fee  to  the  mill 
ground. 

Farrar  v.  Cooper,  84  Me.  894;  Monmouth  v. 
Plimpton,  1  Me.  L.  ed.  20  (1  New  Eng.  Rep 
294),  77  Me.  556;  Hale  v.  Barrows,  22  Vt  240. 

Tail,  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is  whether  the  deed 
of  Ephraim  C.  Parks  to  Daniel  Pike  conveyed 
a  fee  in  the  land  occupied  as  a  mill-yard.  The 
description  in  the  deed  is  as  follows:  "A  cer- 
tain mill-site,  situated  in  Concord,  described  as 
follows,— it  being  a  certain  piece  or  parcel  of 
land  now  occupied  by  a  sawmill,  or  on  which 
a  sawmill  now  stands,  situated  a  few  feet  below 
the  gristmill,  *  *  *  meaning  to  convey  the  land 
on  which  the  sawmill  now  stands,  together 
with  the  mill  thereon  situate,  with  the  privilege 
of  occupying  land  in  front  of  said  mill  and  be- 
low the  same,  not  interfering  or  obstructing 
the  right  of  way  to  the  flour-mill,  sufficient  for 
a  timber-yard,  adjacent  to  said  sawmill." 

it  is  evident,  from  the  language  used,  that  the 
grantor  intended  to  convey  an  interest  in  the 
mill  and  site,  differing  from  the  interest  con- 
veyed in  the  land  used  as  a  mill-yard.  In  the 
one  case  be  conveyed  the  land,  in  the  other  tar 
privilege  of  occupying  the  land.  If  be  was  to 
convey  a  like  interest  in  both  pieces,  why  were 
the  words  "privilege  of  occupying "  inserted? 
The  words,  in  t  he  connection  in  which  they 
are  used  in  the  deed,  merely  grant  an  ease- 
ment,— a  right  to  occupy  the  yard  in  front  of 
the  mill,  in  connection  with  the  mill.  They 
are  plain,  unambiguous,  and  we  construe  men 
as  granting  an  easement  only  in  the  mill-yard. 

Judgment  reversed,  and  judgment for  ptetntif 
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John  PINCHES 

v. 

SWEDISH  EVANGELICAL  LUTHERAN 
CHURCH. 

1.  Compensation  should  be  allowed  for 
services  rendered  and  materials  fur- 
nished under  a  special  contract,  but 
not  in  entire  conformity  with  it,  pro- 
vided the  deviation  from  the  contract 
was  not  willful,  and  the  other  party  has 
availed  himself  of  and  been  benefited  by 
such  labor  and  materials;  and,  as  a  gen- 
eral rule,  the  amount  of  such  compen- 
sation is  to  depend  upon  the  extent  of 
the  benefit  conferred,  having  reference 
to  the  contract  price  for  the  entire 
work» 

2.  Hence,  where  the  result  of  the  contract- 
or's labor  and  materials  is  a  structure 
adapted  to  the  purpose  for  which  it  was 
built,  and  of  which  the  other  party  is  in 
the  use  and  enjoyment,  but  which  can- 
not be  made  to  conform  to  the  special 
contract  except  by  an  expenditure 
which  would  probably  deprive  the  con- 
tractor of  any  compensation  for  his  la- 
bor, the  contractor  is  entitled  to  re- 
cover the  contract  price  less  the 
amount  of  the  elimination  in  the  value 
of  the  building:  by  reason  of  his  de- 
viation from  the  contracts  and  the 
other  party  to  the  contract  is  not  en- 
titled to  claim  as  damages  the  amount 
it  would  cost  to  make  the  building  con- 
form to  the  contract. 

(Hartford  Filed  July.  1887.) 

A  PPEAL  by  defendants  frem  a  judgment  of 
/X  the  Superior  Court  for  Hartford  Countv  in 
favor  of  plaintiff  in  an  action  for  work  and  ma- 
terials. Affirmed. 

The  facts  and  questions  presented  are  stated 
in  the  opinion. 

Mr.  John  Walsh. for  defendants, appellants. 

Mr.  F.  L.  Hungerford,  for  plaintiff,  ap- 
pellee. 

Beardaley,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  claims  to  recover  upon  the 
counts  for  work  and  materials  furnished  in  the 
erection  of  a  church  edifice  for  the  defendants. 
A  written  contract  was  entered  into  by  the  par- 
ties, providing  that  the  plaintiff  should  erect 
the  edifice  upon  the  land  of  the  defendants,  in 
accordance  with  certain  plans  and  specifica- 
tions. The  plaintiff  completed  the  building 
on  the  21st  day  of  January,  188C,  when  the  de- 
fendants entered  into  the  full  possession  and 
occupancy  of  the  same.  The  building  varies 
from  the  requirements  of  the  contract  in  sev- 
eral material  particulars.  The  ceiling  is  two 
feet  lower,  the  windows  are  shorter  and  narrow- 
er, and  the  seats  are  narrower,  than  the  speci- 
fications require,  and  there  are  come  other  va- 
riations ana  omissions.    The  defect  in  the 

•See  Presbyterian  Church  v.  Hoopea  Artificial 
Stone,  etc.  Co.  1  Md.  L.  ed.  4SH  (7  Cent.  Rep.  482). 
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height  of  the  ceiling  is  due  to  the  combined 
error  of  the  plaintiff  ; and  the  defendants'  archi- 
tect. The  nt  her  changes  and  omissions  occurred 
through  the  inadvertence  of  the  plaintiff  and  his 
workmen.  The  defendants  knew  of  the  change 
in  the  height  of  the  ceiling  when  they  took  pos- 
session of  the  building,  and  of  the  changes  in 
the  windows  and  seats  shortly  afterwards,  and 
objected  to  the  changes  as  soon  as  they  dis- 
covered them. 

The  plaintiff,  in  doing  the  work  and  fur- 
nishing the  materials,  acted  in  good  faith,  and 
the  building,  as  completed,  is  reasonably 
adapted  to  the  wants  ana  requirements  of  the 
defendants,  and  its  use  is  beneficial  to  them.  It 
would  be  practically  impossible  to  make  the 
building  conform  to  the  contract,  without  taking 
it  partially  down  and  rebuilding  it. 

The  defendants,  upon  the  trial  of  the  case, 
offered  evidence  to  prove  the  amount  it  would 
cost  to  make  the  building  conform  to  the  con- 
tract, claiming  that  they  were  entitled  to  such 
sum  as  damages.  The  court  excluded  the  evi- 
dence, and  the  only  error  assigned  is  the  ex- 
clusion of  that  evidence.  The  defendants' 
claim  rests  upon  the  assumption  that  the  liabil- 
ity of  the  plaintiff  to  damages  is  not  affected  by 
the  fact  that  his  deviation  from  the  contract  was 
unintentional,  or  by  the  advantageous  use  of 
the  building;  but  that  it  is  the  same  as  it  would 
have  been  if  he  had  willfully  departed  from  the 
contract,  and  they  had  rejected  the  building, 
and  received  no  benefit  from  it. 

The  defendants'  claim  is  undoubtedly  sup- 
ported by  decisions  of  courts  of  eminent  au- 
thority in  England  and  in  this  country,  which 
hold  that  no  recovery  can  be  had  for'  labor  or 
materials  furnished  under  a  special  contract, 
unless  the  contract  has  been  performed,  or  its 
performance  has  been  dispensed  with  by 'the 
other  party. 

The  hardship  of  this  rule  upon  the  contractor 
who  has  undesignedly  violated  his  contract,  and 
the  inequitable  advantage  it  gives  to  the  party 
who  receives  and  retains  the  benefit  of  his  la- 
bor and  materials,  has  led  to  its  qualification; 
and  the  weight  of  authority  is  now  clearly  in 
favor  of  allowing  compensation  for  services 
rendered  and  materials  furnished  under  a  spe- 
cial contract,  but  not  in  entire  conformity  with 
it,  provided  that  the  deviation  from  the  con- 
tract was  not  willful,  and  the  other  party  has 
availed  himself  of  and  been  benefited  by  such 
labor  and  materials;  and,  as  a  general  rule,  the 
amount  of  such  compensation  is  to  depend  upon 
the  extent  of  the  benefit  conferred,  having  ref- 
erence to  the  contract  price  for  the  entire  work. 
Hayward  v.  Leonard,  7  Pick.  181:  Smithy. 
First  Cong.  Meeting-House  in  LoweU,  8  Pick.  178 ; 
Mouiton  v.  MeOteen,  108  Mass.  5*1 ;  Dyer  v. 
Joves,  8  Vt.  205;  KeUy  v.  Bradford,  83  Vt.  85; 
Gorvrin  v.  WaUaoe,  17  Iowa,  874;  White  v. 
Oliver,  36  Me.  92;  Dermott  v.  Jones,  28  How. 
220  (64  U.  S.  bk.  16,  L.  ed.  442);  Smith  v. 
Sc/tool  District,  20  Conn.  812;  Blakesleev.  Holt, 
42  Conn.  226;  Lucas  v.  Godwin,  3  Bing.  N.  C. 
787;  Chitty,  Cont.  569;  2  Greenl.  Ev.  g  104; 
Pars.  Cont.  528,  note  1. 

In  cases  where  only  some  additions  to  the 
work  are  required  to  finish  it  according  to  the 
contract,  or  where,  as  in  the  case  of  Slakesiee 
v.  Holt,  supra,  the  defects  in  it  may  be  reme- 
died at  a  reasonable  expense,  it  seems  proper  to 
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deduct  from  the  contract  price  the  sum  which 
it  would  cost  to  complete  it,  as  was  done  in 
that  case. 

In  the  present  case  the  result  of  the  plaintiff's 
labor  and  materials  is  a  structure  adapted  to 
the  purpose  for  which  it  was  built,  and  of 
which  the  defendants  are  in  the  use  and  enjoy- 
ment, but  which  cannot  be  made  to  conform  to 
the  special  contract,  except  by  an  expendi- 
ture which  would  probably  deprive  the  plain- 
tiff of  any  compensation  for  his  labor.  We 
think  that  the  court  below  properly  deducted 
from  the  contract  price  the  amount  of  the  dimi- 
nution in  the  value  of  the  building  by  reason 
of  the  plaintiff's  deviation  from  the  contract. 

There  it  no  error. 

Park,  Ch.  J.,  and  Carpenter,  J.,  con- 
curred; Pardee  and  Loomia,  JJ.,  dissented. 


Walter  F.  HINCKLEY  et  al. 

T. 

John  BREEN  et  al. 

1.  The  title  to  office  can  only  be  tried  on 
a  writ  of  quo  warranto,  or  proceedings 
in  the  nature  of  quo  warranto.  A  bill 
in  equity  is  not  an  appropriate  rem* 
edy. 

2.  The  Practice  Act  has  not  changed  the 
law  in  this  respect. 

8.  A  anit  for  an  injunction,  to  save  the 
equitable  and  beneficial  rights  of  a 
school  district,  by  preventing  rival 
parties,  each  claiming  to  be  committee- 
men, from  making  contracts  in  its  name, 
should  be  brought  by  the  district,  or, 
perhaps,  by  a  taxpayer  of  the  district; 
but  a  suit  for  an  injunction,  by  individ- 
uals having  no  personal  interest  in  the 
matter  in  controversy,  except  as  the 
right  to  an  office  is  involved,  cannot  be 
maintained. 

(New  Haven  Piled  August,  1887.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas  of  New  Haven 
County  in  favor  of  defendants  in  a  suit  for  an 
injunction  to  restrain  defendants  from  acting 
as  a  school-district  committee.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Metxrt.  G.  Hine  and  H.  C.  Baldwin,  for 
plaintiffs,  appellants. 

Mettrt.  C.  W.  Gillette  and  W.  Kennedy, 
for  defendants,  appellees. 

Carpenter,  «/..  delivered  the  opinion  of  the 
court: 

The  plaintiffs  brought  this  suit  as  a  com- 
mittee of  a  school  district.  The  defendants 
claim  to  be  committeemen  of  the  same  district. 
It  is  conceded  that  Hinckley  was  dulv  elected 
and  was  entitled  to  the  office.  The  other 
plaintiffs  received  less  than  a  majority  of  the 
votes  cast  at  the  annual  district  meeting,  but 
were  declared  by  the  moderator  elected,  and  the 
meeting  adjourned  without  day.  The  defend- 
ants, upon  application  duly  made,  were  ap- 
pointed by  the  board  of  school  visitors  to  fill 
the  supposed  vacancies.  This  suit  was  brought 
to  restrain  the  defendants  from  acting  as  mem- 
bers of  the  committee. 
454 
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The  defendants,  in  their  answer,  deny  some 
portions  of  the  complaint,  and  set  up  the  pro- 
ceedings of  the  district  at  its  annual  meeting, 
and  the  proceedings  which  resulted  in  their  ap- 
pointment by  the  board  of  school  visitors.  To 
this  answer  the  plaintiffs  demurred.  The  de- 
murrer was  overruled,  and  the  court  proceeded 
to  try  the  case  on  its  merits.  The  court  made 
a  finding  of  facts,and  dismissed  the  complaint  on 
the  sole  ground  that  the  plaintiffs  had  miscon- 
ceived the  form  of  action.   The  plaintiffs  ap- 

Saled.  A  more  particular  reference  to  the 
rts  is  unnecessary. 

We  think  the  plaintiffs,  upon  the  undisputed 
facts,  are  not  entitled  to  a  judgment. 

Before  the  Practice  Act  it  is  very  clear  that 
title  to  an  office  could  only  be  tried  on  a  writ 
of  quo  itarranU),  or  proceedings  in  the  nature 
of  quo  warranto.  A  bill  in  equity  was  not  an 
appropriate  remedy.  The  Practice  Act  has 
wrought  no  change  in  the  law  in  this  respect. 
Neither  plaintiffs  nor  defendants  have  any  per- 
sonal interest  in  the  mutter  in  controversy ,  ex- 
cept as  the  right  to  an  office  is  involved;  and  as 
to  that  right  one  of  the  plaintiffs  has  no  inter- 
est, for  his  title  to  the  office  is  undisputed. 
The  party  beneficially  interested  in  procuring 
the  injunction  is  the  district;  and  the  district 
is  not  a  party.  If  the  object  of  the  suit,  there- 
fore, was  to  save  the  equitable  and  beneficial 
rights  of  the  district  by  preventing  rival  parties, 
each  claiming  to  represent  it,  from  making 
contracts  in  its  name,  the  suit  should  have  been 
brought  by  the  district,  or,  perhaps,  by  a  tax- 
payer of  the  district.  The  action  as  it  stands 
seems  to  confuse  the  interests  of  the  district 
with  the  interests  of  individuals, — matters  quite 
distinct  in  their  nature,  and  which  should  not 
be  confounded.  We  may,  however,  disregard 
the  interests  of  the  district,  for  it  is  evident  that 
the  obiect  of  the  suit  is  to  permanently  restrain 
the  defendants  from  acting  as  members  of  the 
committee.  They  might,  perhaps,  for  special 
reasons,  be  enjoined  temporarily  while  their 
title  to  the  office  is  being  tried;  but  a  penna 
nent  injunction  would  be  issued  only  after  it 
had  been  determined  that  they  were  not  entitled 
to  the  office,  and  in  that  issue  the  district  as 
such  is  not  legally  concerned.  That,  as  we 
have  said,  aside  from  the  Practice  Act,  can 
only  be  determined  by  a  writ  of  quo  warranto. 
orjproceedings  of  that  nature. 

Has  the  Practice  Act  changed  the  law  ?  We 
think  not.  That  Act  expressly  provides  that 
those  sections  which  unite  legal  and  equitable 
remedies  in  one  form  of  action,  and  authorise 
the  court  to  administer  law  or  equity  as  the 
case  may  require,  shall  not  affect  "flowage 
petitions,  or  proceedings  of  bastardy,  repleraa. 
summary  process,  haieat  corput,  mandamus. 
prohibition,  ne  exeat,  quo  warranto,  or  in  the 
nature  of  quo  warranto,  forcible  entry  and  de- 
tainer," etc.  The  writ  of  quo  warranto ,  or 
proceedings  of  that  nature,  therefore,  must 
now,  as  heretofore,  be  resorted  to  in  all  casta 
to  which  it  is  applicable.  A  bill  in  chancery 
cannot  be  substituted  for  it. 

Some  questions  of  evidence  were  raised  on 
the  trial,  but,  as  they  cannot  affect  the  reaak. 
we  have  no  occasion  to  consider  them. 
There  it  no  error  in  the  judgment  tompimtmd 

of- 

In  this  opinion  the  otheT  Judges  concurred. 
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William  W.  0LM8TEAD 
e. 

Levi  8CUTT. 

1.  To  constitute  a  set-off,  the  demand  must 
be  due  the  party  in  his  own  right,  either 
as  original  creditor  or  as  owner  by  as- 
signment. 

2.  To  constitute  ownership  of  the  demand 
relied  upon  m  a  set-off,  the  party  al- 
leging it  must  have  such  a  right  to  it  as 
would  enable  him  to  bring  suit  thereon 
in  his  own  name  as  plaintiff:  and,  if  he 
should  recover  dn  it,  the  avails  must  be 
for  his  own  use,  pleasure,  and  benefit. 

S.  A  chose  in  action  against  a  plaintiff* 
assigned  to  the  defendant  before  suit, 
without  consideration,  and  merely  with 
authority  to  him  to  collect  the  same  in 
his  own  name,  and  to  account  to  the 
m  sign  or  for  the  amount  actually  col- 
lected, and  to  reassign  to  the  assignor 
any  balance  uncollected,  cannot  be 
allowed  as  a  set-off  in  favor  of  such  de- 
fendant. 

(New  Haven  Filed  August,' 1887.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  of  New  Haven  County  in 
an  action  to  recover  a  balance  due  on  account. 
Reversed. 

The  defendant  pleaded  a  set-off,  which  was 
allowed  by  the  trial  court,  and  judgment  given 
for  the  plaintiff  only  for  the  balance  of  his 
claim  over  the  amount  of  such  set-off. 

The  nature  of  the  set-off  claimed  is  stated  in 
the  opinion. 

Messrs.  J.  W.  Webster  and  J.  O'Neill, 
for  plaintiff,  appellant. 

Messrs.  W.  Cothren  and  W.  H.  Wil- 
liams, for  defendant,  appellee: 

1.  The  sole  question  in  this  case  is  whether 
the  bona  fide  claim  of  Cothren,  which  was  as- 
signed to  Scutt  in  good  faith,  and  notice  given, 
can  be  set  off  against  the  plaintiff's  claim. 

A  hasty  glance  at  the  marginal  note  in  Bixby 
v.  Parsons,  49  Conn.  488,  might  lead  one  to 
think  such  set-off  or  counterclaim  could  not 
be  made.  But  a  closer  inspection  will  disclose 
that  it  is  a  clear  and  controlling  authority  in 
favor  of  the  claim  of  the  defendant.  The  mar- 
ginal note  reads:  "An  assignee  of  a  claim, 
who  has  paid  no  consideration  for  it,  but  seeks 
to  recover  for  the  benefit  of  the  assignor,  cannot 
maintain  a  suit  upon  it  in  his  own  name,  under 
the  Statute,  p.  417,  §  6."  The  section  referred 
to  reads:  "The  assignee  and  equitable  aud 
bona  fide  owner  of  any  chose  in  action,  not  ne- 

fotiable,  may  sue  thereon  in  his  own  name;  but 
e  shall,  in  his  declaration,  allege  that  he  is  the 
actual,  bona  fide  owner  thereof,  and  set  forth 
when  and  how  he  acquired  title  thereto." 
That  case  turned  on  the  question  of  mala  fides. 
A  man  had  seduced  the  minor  daughter  of 
his  employer,  and  left  his  service.  Then  he 
fraudulently  assigned  his  wages  to  bis  father 
without  consideration,  in  order  to  avoid  a  re- 
coupment for  damages  in  a  suit  by  his  employer 
against  him.  The  father  brought  a  suit  against 
the  employer  for  the  wages,  for  the  purpose  of 
paying  over  the  same  to  his  son.    It  was  a 
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fraudulent  assignment,  expressly  made  to  avoid 
a  just  claim  and  save  the*  amount  for  the  as- 
signor, which  constituted  a  very  gross  case  of 
bad  faith.  He  was  not  the  bona  fide  owner  of 
the  claim,  and  so  the  court  held.  Chief  Justice 
Park,  in  giving  the  opinion  of  the  court,  says: 
"  These  are  the  facts;  and  upon  them  it  is  clear 
the  plaintiff  cannot  maintain  the  suit  in  his  own 
name,  for  he  is  not  the  bona  fide  owner  of  the 
assigned  claim  within  the  meaning  of  the  stat- 
ute. He  took  the  assignment,  knowing  for 
what  purpose  it  was  made,  and  took  it  to  assist 
his  son  in  recovering  the  claim  without  paying 
the  damages." 

2.  In  the  case  at  bar  the  facts  are  entirely 
different.  The  assignment  was  bona  fide. 
Cothren  had  a  just  claim  of  $581.88  against  the 
plaintiff.  The  defendant  owed  a  debt  to  the 
plaintiff.  The  assignment  was  made  to  furnish 
him  with  means  to  pay  that  debt,  with  the 
agreement  to  repay  the  amount  he  used  in  pay- 
ing his  said  debt.  This  was  done  in  good  faith , 
and  not  with  the  fraudulent  design  to  defeat  a 
just  claim.  This  is  all  the  statute  requires;  i.  e. , 
that  the  assignee  shall  be  the  "equitable  and 
bona  fide  owner."  Nothing  is  said  about  what 
the  considerations  shall  be.  It  may  be  a  money 
consideration  which  acquires  the  chose  in  ac- 
tion, or  it  may  be  acquired  by  gift,  or  by  any 
legal  agreement,  as  in  this  case. 

It  is  certain  that  Scutt  was  as  truly  the  bona 
fide  owner  of  this  claim  as  though  he  had  pur- 
chased it  with  money,  or  as  he  would  have  been 
if  he  had  borrowed  so  much  money,  with  the 
agreement  to  repay  the  money  loaned.  It  was, 
in  point  of  fact,  a  chose  in  action  loaned  by 
Cothren  to  the  defendant  to  aid  him  in  paying 
the  plaintiff's  claim.  The  court  therefore  did 
not  err  in  allowing  said  set-off  to  the  defendant. 
It  was  the  only  legal  course  to  pursue. 

8.  By  the  assignment,  the  full  legal  and 
equitable  title  to  the  claim  against  Olmstead  was 
transferred  to  Scutt.  Nothing  remained  to 
Cothren  but  the  contract  to  account,  and  re- 
convey  the  balance  if  any  remained.  There 
was  no  way  in  which  Cothren  could  regain  title 
to  the  chose  in  action  except  by  a  reconveyance 
before  pleading  it  as  a  set-off  in  the  suit.  Of 
course  Cothren  could  sue  for  breach  of  con- 
tract if  8cutt  refused  to  account  or  reassign, 
but  he  could  not  get  the  title  back. 

See  Smyth  v.  Ripley,  33  Conn.  810. 

4.  Under  the  present  law,  as  Scutt  had  the 
full  and  exclusive  title,  bona  fide,  he  was  free, 
either  to  bring  a  suit  on  the  claim  in  his  own 
name,  plead  it  as  a  set-off,  or  use  it  as  a  coun- 
terclaim by  virtue  of  the  Practice  Act. 

5.  The  third  reason  of  appeal  directly  con- 
tradicts the  finding  of  the  court,  and  is  entirely 
untenable.  In  it  the  plaintiff  alleges  that  "Mr. 
Cothren's  bill  against  Olmstead  was  assigned  to 
this  defendant  for  the  sole  purpose  of  collecting 
the  same  for  Mr.  Cothren. '  But  the  court  and 
Committee  find:  "there  was  no  consideration 
for  the  assignment,  and  the  sole  object  of  the 
same,  as  understood  and  agreed  between  said 
Cothren  and  the  defendant,  was  to  enable  the 
defendant  to  make  use  of  the  same  as  a  set-off 
and  counterclaim  against  the  suit  of  the  plain- 
tiff, should  one  be  brought." 

No  reply  to  this  reason  is  needed,  as  it  simply 
contradicts  the  record,  which  is  a  sufficient 
answer. 
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Loomis,  delivered  the  opinion  of  tbe 
conrt:  i 

The  complaint  in  this  case  was  brought  to  pe- 
cover  a  balance  due  on  account.  A  committee 
to  whom  tbe  matter  was  referred  found  there 
was  due  from  the  defendant  to  the  plaintiff  the 
sum  of  $681.47  over  and  above  all  legal  offsets, 
subiect,  however,  to  whatever  legal  right  the  de- 
fendant might  have  to  set  off  a  claim,  amount- 
ing to  $581.88,  which  William  Cothren  had 
against  tbe  plaintiff,  and  which  he,  before  the 
commencement  of  this  suit,  assigned  to  the 
defendant  by  writing,  as  follows: 

Woodbury,  February  21, 1882. 
For  value  received,  I  hereby  sell  and  assign 
to  Levi  Scutt,  of  Southbury,  the  balance  of  ac- 
counts on  book  due  me  against  Wm.  W.  01  in- 
stead, of  said  Southbury,  in  the  sum  of  $2,000, 
authorize  him  to  collect  the  same  in  his  own 
name,  account  to  me  for  the  amount  actually 
collected,  and  reassign  to  me  any  balance  tbat 
may  remain  uncollected. 

William  Cothren. 

Notice  was  given  the  plaintiff  before  he  com- 
menced his  suit.  There  was  no  consideration 
for  the  assignment,  and  the  sole  object  of  it, 
as  understood  and  agreed  between  Cothren  and 
the  defendant,  was  to  enable  tbe  defendant  to 
make  use  of  the  same  as  a  set-off  and  counter- 
claim against  the  suit  of  the  plaintiff,  should 
one  be  brought. 

The  court  below  allowed  the  defendant  to 
set  off  this  bill,  and  thereby  reduced  the  plain- 
tiff's claim  by  that  amount,  and  this  presents 
the  sole  question  for  review  in  this  court. 

Did  the  defendant  have  such  an  interest  in 
the  Cothren  claim  as  entitled  him  to  a  set-off? 
We  are  constrained  to  answer  in  the  negative. 

One  of  the  first  and  fundamental  principles 
of  set-off  is  that  the  demand  must  be  due  the 
party  in  his  own  right,  either  as  original  credi- 
tor or  as  owner  by  assignment.  The  owner- 
ship must  be  such  as  to  stand  these  two  tests: 
1.  Could  he  bring  a  suit  in  his  own  name  as 
plaintiff?  2.  If  he  could,  would  the  avails  re- 
covered be  for  his  own  use,  pleasure,  and  bene- 
fit?  2  Pars.  Cont.  5th  ed.  p.  787. 

Either  of  these  tests  will  show  that  the  prin- 
ciple of  set-off  was  misapplied  by  the  court. 

1.  Could  the  defendant  at  the  time  have 
maintained  an  independent  action  in  his  own 
name  as  plaintiff? 

As  the  claim  in  question  was  non-negotiable, 
the  statutory  requisites  must  exist;  that  is,  the 
defendant  must  be  shown  to  be  "  the  assignee 
and  equitable  and  bona  fide  owner."  Gen. 
Stat.  p.  417,  8  6. 

The  defendant  is  neither  an  equitable  nor  a 
bona  fide  owner.  The  most  that  his  counsel 
(who  was  also  the  assignor)  claims  for  the 
transaction  in  his  brief  is  that  "it  was  in  point 
of  fact  a  chose  In  action  loaned  by  Cothren  to 
the  defendant  to  aid  him  in  paying  the  plaintiff's 
claim."  But  bow  can  a  mere  loan  of  a  chose 
in  action  change  the  title,  nothing  being  paid 
for  it  or  agreed  to  be  paid?  Suppose  the  de- 
fendant had  brought  his  independent  action 
against  the  present  plaintiff,  and  had  set  forth, 
in  compliance  with  the  terms  of  the  statute, 
not  only  that  he  was  the  actual,  bona  fide  own- 
er, but  that  the  claim  was  loaned  to  him  with- 
out consideration,  for  the  sole  purpose  of  ena- 
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bling  him  to  bring  a  suit  thereon,  and  to  pay 
over  to  the  assignor  all  the  avails  of  the  suit,  and 
to  reassign  it  if  not  collected, — would  not  the 
complaint  be  demurrable? 

The  case  is  no  stronger  as  a  set-off,  for  k  is  a 
fundamental  principle  that  the  party  most 
prove  precisely  the  same  facts  to  sustain  tbe 
set-off  as  he  would  if  he  had  brought  his  ac- 
tion upon  tbe  claim.  Waterman,  Set-off,"^  44; 
Qorham  v.  BuUclep,  49  Conn.  91. 

2.  The  second  test— that  the  avails,  when  re- 
covered, must  be  for  the  parry's  own  use,  pleas- 
ure, and  benefit — shows  with  equal  certainty 
that  the  allowance  of  tbe  set-off  was  erroneous. 

The  written  assignment  is  restrictive  in  its 
terms.  The  defendant  under  it  could  not  have 
sold  the  claim;  he  bad  only  the  right  to  collect 
it  and  account,  for  the  proceeds,  and  reassign  it 
if  uncollected,  or  to  the  extent  that  it  was  un- 
collected. Then,  the  oral  agreement  states  the 
sole  object  of  the  assignment, — to  make  use  of  it 
as  a  set-off  against  the  suit  of  the  plaintiff. 

In  the  light  of  these  tests,  the  debt  attempted 
to  be  set  off  did  not  of  right  belong  to  Scutt  at 
all,  but  to  Cothren  alone;  and  to  allow  the  set- 
off we  must  wrest  the  statute  from  its  equitable 
foundation  and  purpose  of  protecting  an  actual 
honest  right  of  the  defendant,  and  convert  it  into 
a  mere  device  to  enable  a  stranger  to  the  suit  to 
enforce  his  obligations  against  the  plaintiff. 
The  principles  recognized  oy  this  court  in  the 
cases  of  Fitch  v.  Gatet,  89  Conn.  388,  and  Bii- 
by  v.  Parson*,  49  Conn.  488,  strongly  condemn 
such  a  misapplication  of  the  doctrine  of  set-off; 
but  we  cite  from  other  jurisdictions  several 
cases  precisely  analogous  in  principle  to  the 
case  at  bar. 

In  Claflin  v.  Davmm,  58  Ind.  408,  tbe  com- 
plaint was  to  recover  the  amount  of  two  prom- 
issory notes  executed  by  the  defendant,  and  be- 
longing to  the  plaintiff  by  assignment  from  the 
payee.  Tbe  defendant  pleaded  a  set-off  by  an 
assignment  of  a  debt  from  one  Perry  against 
tbe  payee  of  the  notes,  before  suit  and  before 
there  was  any  notice  of  the  assignment  to  the 
plaintiff  of  the  notes  in  suit.  The  question  for 
review  arose  upon  the  charge  to  the  jury  on 
this  point,  which  was  as  follows:  "  If  the  jury 
believe  that  the  account  in  favor  of  William 
Perry  was  assigned  to  the  defendant  with  a 
view  to  its  use  as  a  set-off  in  this  action,  and 
for  no  other  purpose,  and  under  and  pursuant 
to  an  agreement  between  Perry  and  the  defend- 
ant, that  if  it  could  not  be  so  used,  or  should 
not  be  allowed  to  the  defendant  as  a  set-off  to 
the  notes  in  this  suit,  the  account  was  to  be  re- 
turned to  Perry,  and  he  was  to  return  what- 
ever he  received  for  it,— then  the  jury  will  not 
be  authorized  to  allow  the  defendant  the  bene- 
fit of  the  Perry  account  as  a  setoff,  but  on  that 
issue  should  find  for  the  plaintiff. "  Howk,  J., 
in  giving  the  opinion,  said:  "Under  our  Codes 
set-off  '  must  consist  of  matter  arising  out  of  a 
debt,  duty,  or  contract,  liquidated  or  not,  held 
by  tbe  defendant  at  the  time  the  suit  was  com- 
menced, and  matured  at  or  before  the  time  H 
is  offered  as  a  set-off.'  2  Rev.  Stat.  1878,  p.  «8. 
§  57.  *  *  *  In  this  case  there  was  evidence 
before  the  jury  tending  to  show  that  the  ac- 
count in  favor  of  Perry,  pleaded  as  a  set-off, 
had  been  assigned  by  Perry  to  the  appeflaxrt 
with  a  view  to  its  use  by  the  latter  as  a  set-off 
in  this  action,  and  for  no  other  purpose.   *  *  • 
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It  seems  to  us,  therefore,  that  tbe  instruction 
complained  of  by  the  appellant  was  applicable 
to  the  case  which  the  evidence  tended  to  estab- 
lish, and  we  do  not  doubt  that  the  instruction 
contains  a  fair  and  correct  statement  of  the  law 
applicable  to  such  a  case.  The  assignment  by 
Perry  to  the  appellant,  of  his  claim  against  the 
appellee's  assignor,  was  not  absolute  or  made 
in  good  faith.  It  was  an  attempted  transfer  of 
the  claim  in  question, by  Perry  to  the  appellant, 
for  one  specific  purpose.  As  to  all  other  pur- 
poses the  claim  remained  the  property  of  Perry. 
*  *  *  The  appellant  could  not  have  maintained 
an  independent  action  on  the  account  assigned 
to  him.  Perry  was,  and  the  appellant  was  not, 
'  the  real  party  in  interest '  in  the  account.  It 
wonld  be  a  strange  perversion,  as  it  seems  to 
ns,  of  the  equitable  grounds  in  which  the  law 
of  set-off  had  its  origin,  to  give  judicial  sanc- 
tion to  tbe  appellant's  claim  in  this  case  to  set 
off  the  Perry  account  against  the  appellee's 
cause  of  action.  The  appellant  never  held  the 
account  assigned  to  him  by  Perry  as  the  actual 
and  unqualified  owner  thereof;  and,  as  we  con- 
strue the  provisions  of  our  Code  on  the  sub- 
ject of  set-off,  the  object  and  purpose  thereof 
were  the  protection  and  defense  of  the  bona 
fide  owners  of  cross-demands." 

It  is  too  manifest  to  require  discussion  that 
tbe  forcible  reasoning  contained  in  this  opinion 
is  all  equally  adapted  to  the  case  at  bar. 

In  Straus  v.  Eagle  Ins.  Co.  5  Ohio  St.  59,  the 
court,  Ranney,  J.,  delivering  the  opinion,  said 
(p.  66):  "A  set-off  can  only  be  allowed  for  such 
claims  as, in  good  faith  and  absolutely, belonged 
to  the  party  at  the  commencement  of  tbe  ac- 
tion; and  it  does  not  extend  to  claims  pur- 
chased conditionally  for  tbe  purpose  of  using 
them  as  a  set-off,  and  with  an  agreement  to  re- 
turn them  to  the  seller  if  they  are  not  so  used. 
The  statute  was  designed  to  avoid  circuity  of 
action,  by  enabling  the  defendant  to  obtain  tbe 
benefit  of  his  own  just  claims  against  the  plain- 
tiff; but  it  would  be  a  fraud  upon  it  to  allow 
him,  in  anticipation  of  a  lawsuit,  to  get  the  use 
merely  of  the  claims  of  others,  with  which  to 
defeat  his  adversary." 

In  Waterman  on  Set-off,  2d  ed.  §  59,  it  is 
said:  "As  a  set-off  can  in  general  only  be  al- 
lowed for  such  claims  as  in  good  faith  belonged 
to  the  party  at  tbe  commencement  of  the  ac- 
tion, it  follows  that  it  docs  not  extend  to  claims 
purchased  conditionally  for  the  purpose  of 
using  them  as  a  set-off,  and  with  an  agree- 
ment to  return  them  to  the  seller  if  they  are  not 
so  used;"  citing  Adams  v.  McOrew,  2  Ala.  N. 
S.  675,  and  McDade  v.  Mead,  18  Ala.  214. 

TVte Judgment  complained  of  was  erroneous,  and 
is  reversed. 

In  this  opinion  the  other  Judges  concurred. 


Thomas  W.  PALMER,  Plff.  in  Err., 
v. 

Gideon  P.  CHE8EBORO,  Conservator. 

1.  The  Act  of  1885  (chap.  110)  confers  upon 
conservators  the  authority,  by  virtue 
of  their  appointment,  to  lease  the 
premises  of  their  wards  for  a  reason- 
able time  in  view  of  all  the  circum- 
stances. 

CONN. 


2.  The  relation  of  lessor  and  lessee  is  not 
affected  by  the  fact  that  the  lease  for  a 
year  was  not  made  until  after  the 
expiration  of  part  of  the  year;  and 
such  lease  is  properly  declared  on  as  a 
lease  made  on  the  first  day  of  the  de- 
mised term,  as  the  date  is  a  matter  of 
no  importance. 

8.  A  conservator  having  the  right  to 
lease  his  ward's  premises  has  the  right, 
as  conservator,  to  recover  possession 
of  them  at  the  expiration  of  the  lease. 

(New  London  Filed  July,  1887.) 

APPEAL  by  plaintiff  in  error  from  a  judg- 
ment of  the  Court  of  Common  Pleas,  in 
an  action  of  summary  process  to  recover  pos- 
session of  leased  premises,  by  a  conservator, 
begun  before  a  Justice  of  the  peace,  and  brought 
to  the  Common  Pleas  by  writ  of  error.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Mr.  A.  P.  Tanner,  for  plaintiff  in  error, 
appellant. 

Messrs.  S.  Lucas  and  A.  B.  Crafts,  for 

the  conservator,  appellee. 

Park,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  writ  of  error  from  a  judgment  of  a 
justice  of  the  peace  in  an  action  of  summary 
process  to  recover  possession  of  leased  premises. 
The  suit  was  brought  by  the  defendant  in  error 
as  conservator  of  Em  el  in  c  P.  Stanton,  to  whom 
the  premises  in  question  belong.  The  conser- 
vator brought  the  suit  as  lessor  of  the  premises, 
under  a  lease  made  by  him  as  conservator  to 
Palmer,  the  defendant  in  that  suit  and  the 
present  plaintiff  in  error. 

The  principal  point  made  in  the  case  by  the 
plaintiff  in  error  is  that  the  conservator  had  no 
power  to  make  a  lease  of  the  real  estate  of  his 
ward  without  obtaining  authority  from  the 
court  of  probate,  and  he  relies  upon  the  case  of 
Treat  v.  Peek,  5  Conn.  280,  as  supporting  his 
claim. 

When  that  case  was  decided,  the  statute  with 
regard  to  conservators  gave  them  authoritv  only 
"to  take  care  of  and  oversee"  the  estates  of  their 
wards,  and  the  court  held  that  this  did  not  give 
them  authority  to  lease  the  estates  of  their 
wards  from  year  to  year.  But  the  present  stat- 
ute gives  larger  authority  to  conservators.  The 
Act  of  1885,  which  governs  this  case,  provides 
in  one  section  that  conservators  "shall  have  the 
charge  of,"  and  in  another,  that  they  "shall 
manage,"  the  estates  of  their  wards.  Sess. 
Laws  1885,  chap.  110,  8§  81.  84. 

This  is  precisely  the  authority  conferred 
upon  guardians  appointed  by_  courts  of  pro- 
bate, and  it  is  so  clearly  their  duty  to  make 
advantageous  leases  of  the  real  estate  of 
their  wards  that  a  guardian  would  undoubtedly 
be  liable  on  his  bond  if  be  should  suffer  the 
estate  of  his  ward  to  lie  idle  and  unimproved, 
when  a  good  tenant  could  with  reasonable 
effort  be  procured.  And  there  is  no  reason  why 
the  same  rule  should  not  be  applied  to  a  con- 
servator. Webster  defines  the  word  "manage" 
as  meaning  "to  conduct;  to  carry  on;  to  direct 
the  concerns  of;  as,  to  manage  a  farm  or  to  man- 
age the  affairs  of  a  family." 

We  think  the  leasing  of  a  ward's  estate,  when 
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that  is  the  best  use  to  be  made  of  it,  to  be  a 
very  important  part  of  the  management  of  his 
property. 

We  do  not  intend  to  go  further  in  this  case 
than  its  exigencies  require;  and  all  that  we  de- 
cide is  that  the  Act  of  1885  confers  upon  con- 
servators the  authority,  by  virtue  of  their  ap- 
pointment, to  lease  the  premises  of  their  wards 
for  a  reasonable  time  in  view  of  all  the  circum- 
stances. 

This  was  all  that  was  in  fact  done'.by  the  con- 
servator in  the  present  case.  An y  restriction  of 
a  conservator's  authority  within  narrower  limits 
might  seriously  embarrass  the  management  of 
the  estates  of  the  wards,  and  deprive  them  of  a 
reasonable  return  from  their  property. 

It  appears  by  the  finding  that  on  the  1st  day 
of  April,  1885,  the  plaintiff  in  error  was  in  occu- 
pancy of  the  premises  by  permission  of  a  former 
conservator.  The  defendant  in  error  was  con- 
servator from  that  time,  and  permitted  him  to 
remain  in  possession,  without  any  special  con- 
tract, until  the  31st  day  of  October  of  the  same 
year,  when  the  parties  made  an  agreement  for 
the  occupancy  by  the  plaintiff  in  error  for  the 
entire  year  from  the  1st  day  of  the  previous 
April  to  the  1st  day  of  April  of  the  year  follow- 
ing, for  a  rent  of  $175,  of  which  the  plaintiff  in 
error  paid  the  conservator  one  half,  and  agreed 
to  pay  the  other  half  at  the  end  of  the  term;  and 
the  plaintiff  in  error  remained  in  possession 
until  the  1st  day  of  April  following,  when 
he  paid  the  conservator  the  remaining  half  of 
the  agreed  rent. 

It  is  very  clear  that  the  relation  of  the  parties 
as  lessor  and  lessee  cannot  be  at  all  affected  by 
the  fact  that  the  lease  was  not  made  until  the 
middle  of  the  year.  A  lease  could  just  as  well 
be  made  to  cover  the  part  of  the  year  already 
expired  as  the  unexpired  part.  And  the  lease 
thus  made  could  properly  be  declared  on  as  a 
lease  made  on  the  1st  day  of  April,  1885,  as  the 
date  was  a  matter  of  no  importance. 

Of  course,  if  the  conservator  had  the  right  to 
lease  the  premises,  it  follows  that  he  had  the 
right.as  conservator,  to  recover  the  possession  of 
them  at  the  expiration  of  the  lease,  and  could  in 
his  own  name,  as  conservator,  bring  an  action  of 
summary  process  for  the  purpose. 

Several  technical  objections  are  made  as  to 
which  there  is  clearly  no  error  in  the  rulings  of 
the  justice  court,  and  which  are  not  of  sufficient 
importance  to  be  discussed. 

There  is  no  error  in  the  judgment  complained 

of- 

In  this  opinion  the  other  Judges  concurred. 


Simeon  W.  GUNN'S  APPEAL  from  Com- 
missioners. 

Hitchcock  made  a  deed  of  release  to 

Gunn,  and  Gunn  at  the  same  time  exe- 
cuted an  instrument  to  the  effect  that  if 
Hitchcock  should  cause  to  be  paid  to 
Gunn  the  sum  of  $17,000,  with  interest, 
by  a  certain  date,  Gunn  would  recon- 
▼ey  the  premises  to  Hitchcock,  "it 
being  understood  that  the  said  Hitch- 
cock is  to  pay  to  Miles  Camp  a  note  he 
holds  against  me,  the  said  Gunn,  of  the 
amount  of  $8,000,  with  interest,  and 
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that  the  amount  paid  thereon  shall  be 
in  part  payment  on  the  above."  Held: 

(a)  That  the  deed  of  release  and  the 
instrument  for  reconveyance  together 
constituted  a  mortgage  for  $17,000. 

(6)  That  the  payment  of  the  whole 
of  said  sum  was  left  optional  with 
Hitchcock,  and  that  this  option  ap- 
plied to  the  note  mentioned  in  the  in- 
strument for  reconveyance,  and  that 
Hitchcock  was  not  bound  to  pay  the 
same  if  he  did  not  redeem  the  land. 

Hartford  Filed  August,  WOT.) 

APPEAL  from  a  judgment  of  the  Superior 
Court  of  Litchfield  County  disallowing 
the  claim  of  appellant  from  the  doings  of  com- 
missioners on  the  iusolvent  estate  of  George  C. 
Hitchcock,  deceased.  Affirmed. 

The  claim  of  appellant  against  the  decedent's 
estate  was  for  the  principal  and  interest  of  the 
Camp  note  referred  to  in  the  instrument  set 
out  in  the  opinion,  which  the  appellant  had 
paid.  Hitchcock  failed  to  pay  the  note,  and 
suit  was  brought  thereon  against  appellant,  in 
the  State  of  New  York,  where  he  resides,  and 
he  was  compelled  to  pay  the  same,  and  there- 
upon he  claimed  the  amount  so  paid  by  him, 
from  the  estate  of  Hitchcock,  as  for  money  laid 
out  and  expended  for  Hitchcock  in  his  life- 
time. 

Other  facts  are  fully  stated  in  the  opinion. 
Mr.  George  A.  Hickox,  for  appellant: 

1.  The  acceptance  by  Hitchcock  of  the  in- 
strument for  reconveyance  having  been  found 
by  the  court,  the  contract  of  assumption  is  un- 
equivocal. The  word  "  understood,"  followed, 
as  it  is,  by  a  specific  application  of  it  to  the  mat- 
ter undertaken,  is  synonymous  with  "agreed." 
The  two  words  are  so  used  in  the  deea  under 
consideration  in  biting  v.  Clinton  Mill*  Co.  86 
Conn.  801. 

Even  though  neither  of  these  words  had  been 
used,  there  would  have  been  a  sufficient  agree- 
ment of  assumption, as  appears  from  Randall  v. 
Latham,  36  Conn.  48.  where  the  court,  at  page 
52,  so  construes  a  clause  which  appears  on 
page  49. 

Randall  v.  Latham,  88  Conn.  48,  52;  Kiting 
v.  Clinton  Mm  Co.  Id.  298,  801;  VoUer  v. 
Atwater,  42  Conn.  244,  250;  Pott  v.  Gilbert, 
44  Conn.  9,  17;  Hubbard  v.  Ensign,  46  Conn. 
576,  582;  TutOe  v.  Armttead,  1  Conn.  L.  ed. 
817  (8  New  Eng.  Rep.  581),  58  Conn.  175,  178; 
Goodicin  v.  Oilbert,  9  Mass.  510.  514;  3>imK  v. 
Hill,  2  Met.  180, 181;  Huff  v.  Nickenon,2H  Me, 
107. 

2.  The  contract  of  assumption  clearly  ap- 
pearing from  the  instrument  in  question,  and 
its  acceptance  by  Hitchcock  being  proved,  his 
liability  is  established  by  numerous  decisions  of 
this  and  of  other  courts. 

The  consideration  for  the  agreement  of  as- 
sumption is  more  than  sufficient. 

Clark  v.  Sigourney,  17  Conn.  517,  518. 

By  his  assumption  of  the  Camp  note,  as  be- 
tween Hitchcock  and  the  appellant,  the  former 
becomes  liable  as  principal,  the  latter  only  aa 
surety,  for  its  payment  (Boardm an  v.  Larrabee. 
51  Conn.  89,  42);  and,  on  payment  of  the  note 
by  the  appellant,  Hitchcock  became  liable  to 
I  him  for  money  paid  for  his  use. 

Digitized  by  GooQle 


1887. 


Guhn'b  Appeal. 


811 


Ward  v.  Henry,  5  Conn.  595,  598;  Berlin  v. 
New  Britain,  9  Conn.  175, 179;  Bailey  v.  Butt- 
ing, 28  Conn.  455, 462;  Pott  v.  Gilbert,  44  Conn. 
9,  16;  Grates  v.  Johnson,  48  Conn.  160,  165; 
Tuttle  v.  Armttead,  1  Conn.  L.  ed.  817  (8  N. 
E.  R.  581),  58  Conn.  175, 182;  Hunt  v.  Ami- 
don,  A  Hill,  845,  849;  Nichols  y.  Buckn am,  117 
Mass.  488, 491;  ZWw  v.  ffW,  87  111.  512. 

The  Statute  of  Limitations  has  not  run  on 
this  claim;  for  the  finding  shows  that  the  death 
of  Hitchcock  occurred  March  28,  1885,  less 
than  six  years  after  the  claim  accrued  on  Octo- 
ber 2,  1879. 

GratxtM.  Johnson,  48  Conn.  160, 165. 

There  can  be  no  presumption  of  payment  in 
the  present  case,  for  the  court  has  found  as  a 
fact  that  "  said  Hitchcock  never  paid  said  note 
or  any  part  thereof,  and  never  reimbursed  the 
appellant  for  what  he  had  paid  thereon." 

It  has  been  repeatedly  held  by  this  court  that 
the  Statute  of  Frauds  does  not  apply  to  cases 
like  the  present  one. 

Toumsend  v.  Ward,  27  Conn.  610;  Randall  v. 
Latham,  86  Conn.  48,  55;  Biting  v.  Clinton 
Mills  Co.  86  Conn.  296;  Foster  v.  Atwater,  42 
Conn.  244,  245  ;  Tuttle  v.  Armttead,  1  Conn. 
L.  ed.  817  (8  N.  E.  R.  581),  58  Conn.  175, 
181. 

Messrs.  Hunting-ton  &  Warner,' for  ap- 
pellee: 

The  only  reason  for  appeal  alleged  is  that,  by 
the  execution  and  delivery  of  the  instrument  for 
release  in  Hitchcock's  lifetime,  it  became  ob- 
ligatory upon  him  then,  and  upon  his  admin- 
istrator now,  to  pay  the  appellant  the  sum  paid 
by  him  to  Miles  Camp  on  a  certain  note  made 
by  the  appellant  December  8, 1878.  The  rec- 
ord and  the  finding  of  the  court  show  that  said 
note  was  the  appellant's  own  individual  liabil- 
ity; he  alone  was  liable  for  its  payment,  and  he 
did  pa}'  it.  Hitchcock  received  no  considera- 
tion for  payment  of  said  note,  and  it  nowhere 
appears  that  Hitchcock  ever  in  any  way  as- 
sumed the  responsibility  for  the  payment 
thereof. 

There  was  no  new  indebtedness  created  at 
the  time,  from  Hitchcock  to  the  appellant,  by 
the  execution  and  delivery  of  said  instrument. 
It  was  simply  an  agreement  on  the  part  of  the 
appellant  to  deliver  to  Hitchcock,  his  heirs,  etc., 
a  warranty  deed  of  the  premises,  at  anv  time 
up  to  October  1.  1888,  provided  Hitchcock,  his 
heirs,  etc.,  should  "cause  to  be  paid  to  the  ap- 
pellant the  sum  of  $17,000  with  interest,"  and 
said  Camp's  note,  if  paid  by  Hitchcock,  would 
have  been  but  part  consideration  for  the  said 
warranty  deed. 

If  said  Hitchcock's  estate  is  obliged  to  pay 
said  note,  it  will  be  without  any  consideration 
therefor.  For  the  only  consideration  there 
could  be  woidd  be  the  lands  described  in  said 
instrument,  and  that  depending  upon  the  pay- 
ment of  $17,000  with  interest. 

The  estate  is  insolvent. 

The  payment,  by  the  appellant  to  Camp,  of 
his  own  note  and  own  indebtedness,  was  not 
money  paid,  laid  out,  and  expended  for  Hitch- 
cock's benefit.  The  appellant  received  all  the 
benefit  there  was  derived  from  his  indebted- 
ness to  Camp.  Hitchcock's  failure  to  pay  said 
note  wrought  no  injury  to  the  appellant. 

It  would  manifestly  be  inequitable  and  un- 
just to  allow  the  appellant  to  come  in  with  the 


creditors  of  Hitchcock's  estate  and  take  a  divi- 
dend on  $6,000 — the  present  amount  of  appel- . 
Unit's  claim— for  which  neither  Hitchcock  nor 
his  estate  has  received  any  consideration. 

Park,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  held  mortgages  on  three  tracts 
of  land,  given  him  by  one  Hitchcock  to  secure 
certain  indebtedness  the  latter  was  owing  him. 
In  the  month  of  September,  1878,  it  was  agreed 
between  the  parties  that  Hitchcock  should  give 
the  appellant  a  release  deed  of  one  of  the  tracts, 
for  the  consideration  of  $17,000,  and  that  the 
appellant  should  give  Hitchcock  a  release 
deed  of  the  other  two  tracts,  a  receipt  in  full 
of  all  claims  against  him,  and  an  instrument  in 
writing  in  the  form  of  a  deed,  binding  himself, 
his  heirs,  executors,  and  administrators,  to  re- 
convey  the  tract  so  conveyed  to  him  on  the  pay- 
ment of  the  sum  of  $17,000,  with  the  interest 
thereon,  on  or  before  1st  day  of  October,  1888. 
The  several  instruments  were  executed  by  the 
parties  at  the  same  time ,  according  to  the  agree- 
ment; and  that  part  of  the  instrument  on  which 
this  case  hinges,  given  by  the  appellant  to  Hitch- 
cock, binding  himself  to  reconvey  the  property 
as  aforesaid,  was  as  follows:  • 

"Now,  therefore,  I.  the  said  Simeon  W. 
Gunn,  do  by  this  writing  bind  myself,  my  heirs, 
executors,  and  administrators,  that  if  the  said 
George  C.  Hitchcock,  his  heirs,  executors,  or 
administrators,  shall  cause  to  be  paid  to  me, 
my  heirs,  executors,  or  administrators,  the 
above-mentioned  sum  of  $17,000,  toe-ether  with 
the  interest  at  6  per  cent,  on  or  before  the  1st 
day  of  October,  1888,  then  I  bind  myself,  my 
heirs,  executors,  and  administrators  to  give  to 
the  said  Hitchcock,  his  executors,  and  adminis- 
trators, or  to  any  other  person  he  may  desire,  a 
clear  warranty  deed  of-  the  above-described 
premises,  free  from  all  incumbrances  whatso- 
ever. It  being  understood  that  the  said  Hitch- 
cock is  to  pay  to  Miles  Camp  a  note  he  holds 
against  me,  the  said  Gunn,  of  the  amount  of 
$8,000,  with  interest,  and  that  the  amount  paid 
thereon  shall  be  in  part  payment  on  the  above." 

The  deed  of  release  given  by  Hitchcock  to  the 
appellant,  and  the  instrument  of  reconveyance 

Sven  at  the  same  time  by  the  appellant  to 
itchcock,  together  constituted  a  mortgage  of 
the  property  for  the  sum  of  $17,000.  But,  un- 
like other  mortgages,  it  is  said  that  the  last 
clause  in  the  instrument,  with  regard  to  a  re- 
conveyance, bound  Hitchcock,  by  his  accept- 
ance of  it,  to  pay  the  appellant's  note  to  Camp 
at  all  events,  whether  he  redeemed  the  prop- 
erty or  not. 

We  do  not  so  understand  the  instrument. 
There  is  nothing  in  it  that  obliged  Hitchcock 
to  pay  all  or  any  part  of  the  $17,000  mentioned 
therein .  The  en  tire  matter  is  left  optional  with 
him.  "If  the  said  George  C.  Hitchcock, 
his  heirs,  executors,  or  administrators,  shall 
cause  to  be  paid  to  me,"  etc.,  is  its  language. 
There  is  just  as  much  obligation  to  pay  the  en- 
tire amount  of  $17,000  as  there  is  to  pay  any 
part  of  it.  Payment  of  the  whole  or  any  part 
of  it  is  optional,  as  in  the  case  of  any  other 
mortgage.  We  construe  the  passage  in  contro- 
versy to  mean  that,  if  Hitchcock  should  re- 
deem the  property,  it  was  understood  that  he 
was  to  pay  to  Miles  Camp  a  note  he  held  against 
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Gunn,  and  that  the  amount  paid  thereon  should 
be  in  part  payment  of  the  $17,000  and  the  in- 
terest thereon. 

There  is  no  error  in  the  judgment  appealed 
from. 

In  this  opinion  the  other  Judges  concurred. 


Frederick  A.  KING,  Exr., 

r. 

Mary  GRANT  el  al. 

A  will  directed  the  executor  to  sell  the 
real  estate  and  effects  of  testator  and 
safely  invest  the  proceeds,  and  gave  the 
income  of  the  investments,  together 
with  so  much  of  the  principal  as  might 
be  needed,  for  the  support  of  testator's 
wife  during  the  remainder  of  her  life. 
The  third  clause  directed  "that  the  in- 
come from  said  investments  be  equally 
divided  between"  testators  sister  ana 
two  nieces,  one  third  to  each,  "as  long 
as  they  remain  unmarried. "  The  fifth 
clause  was  as  follows:  "I  will  and  direct 
that  after  the  previous  gifts  have  been 
fully  met,  or  at  the  death  of  each  of  the 
previously-noticed  relatives,  whatever 
remains  of  said  investments  be  turned 
over  to  the  Second  Ecclesiastical  Society, 
to  be  used,  under  a  trustee,  to  help  in 
support  of  preaching,  as  long  as  such  is 
kept  up  as  at  present."  Held: 

(a)  That  by  the  words  "real  estate 
and  effects"  testator  meant  all  his  real 
and  personal  property. 

(6)  That  the  testator  intended  that 
his  wife  should  receive  the  income  of 
his  whole  estate,  both  that  which 
might  be  invested  by  himself  in  his  life- 
time and  that  invested  by  the  executor 
after  his  death. 

(a)  That  (the  wife  having  died  before 
the  testator)  the  testator**  sister  and 
two  nieces  took  the  income  provided 
for  the  wife  {i.e.  the  income  of  the  en* 
tire  estate,  and  not  merely  that  of  the 
investments  made  by  the  executor),  to 
be  equally  divided  between  them. 

(<2)  That  the  marriage  of  one  of  the 
parties  mentioned  in  the  third  clause 
will  only  affect  the  rights  of  the  one 
marrying,  and  not  those  of  either  of 
the  others. 

(e)  That  the  devise  in  the  fifth  clause 
is  not  void  for  uncertainty, — there 
being  but  one  Second  Ecclesiastical 
Society  in  testator's  town,  and  he  hav- 
ing been  a  regular  attendant  of  it,  and  it 
being  apparent  that,  by  the  words  "to 
help  in  support  of  preaching  as  long  as 
such  is  kept  up  as  at  present,"  testator 
meant  that  the  legacy  should  be  enjoyed 
so  long  as  the  religious  services  by  the 
Congregational  denomination  of  Chris- 
tians should  continue  to  be  held  at  that 
place  substantially  as  they  were  at  the 
time  the  will  was  made. 

(/)  That  one  third  of  the  estate  vests 
in  the  Second  Ecclesiastical  Society  in 
testator's  town,  on  the  marriage  or 
death  of  each  of  the  parties  described  in 
the  third  clause. 
460 
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(Hartford  Filed  July,  1887.) 

1 A8E  reserved  by  the  Superior  Court  of  Hart- 
ford County  for  advice.    8uit  for  the  con- 
struction of  a  will. 

The  portions  of  the  will  sought  to  be  con- 
strued, and  the  questions  presented  thereon,  are 
set  forth  in  the  opinion. 

Meurt.  C.  M.  Joslyn  and  B.  H.  Hyde, 
Jr.,  for  the  defendants  Mary  Grant  and  Mary 
H.  Francis. 

Mr.  9.  9.  Jennings,  for  the  defendant 
Frances  A.  Atkins  and  the  heirs  at  law. 

Messrs.  9.  R.  Btaek  and  A.  F.  Enits- 
ton,  for  the  Second  Ecclesiastical  Societj  in 
South  Windsor. 

Park,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  object  of  this  suit  is  to  obtain  a  judicial 
construction  of  the  will  of  one  George  Foster. 
Foster  left  no  children.  His  wife  died  soon 
after  the  execution  of  the  will,  and  about  two 
veare  previously  to  the  death  of  the  testator. 

The  second  clause  of  the  will  directs  the  ex- 
ecutor to  sell  the  real  estate  and  effects  of  the 
testator,  if  not  sold  by  him  before  his  death,  and 
safely  invest  the  proceeds  thereof;  and  the  tes- 
tator gives  the  income  of  the  investments,  to- 
gether with  so  much  of  the  principal  as  may 
be  needed,  for  the  "support,  care,  and  comfort 
of  his  wife  "during  the  remainder  of  her  life" 

The  third  clause  of  the  will  is  as  follows: 
"After  the  decease  of  my  wife,  I  hereby  will 
and  direct  thatthe  income  from  said  investment! 
be  divided  equally  between  my  sister,  Mary 
Grant,  and  my  nieces,  Mary  Francis  and  Mrs. 
Francis  Atkins,  one  third  to  each,  as  long  as 
they  remain  unmarried." 

The  fifth  clause  is  as  follows:  "I  wfil  and  di- 
rect that  after  the  previous  gifts  have  been  fully 
met,  or  at  the  death  of  each  of  the  previously- 
noticed  relatives,  whatever  remains  of  said  in- 
vestments be  turned  over  to  the  Second  Eccfesi- 
aatical  Society,  to  be  used,  under  a  trustee,  to 
help  in  support  of  preaching,  so  long  as  such  is 
kept  up  as  at  present." 

The  executor  asks  the  advice  of  this  court  re- 
garding the  proper  construction  to  be  given  to 
the  second,  third,  and  fifth  clauses  of  the  wifl, 
and  submits  for  our  consideration  the  following 
questions : 

1.  Do  the  legatees  named  in  the  third  clause 
of  the  will  take  only  the  income  from  the  in- 
vestments made  by  the  executor,  or  the  income 
from  the  whole  estate  ? 

2.  Will  the  right  to  the  income  of  each  and 
all  the  legatees  named  in  the  third  clause  of  the 
will  cease  and  determine  upon  the  marriage  of 
either  of  them  ? 

8.  Is  the  gift  attempted  to  be  made  in  the  fifth 
clause  void  for  uncertainty  ? 

4.  Which  Second  Ecclesiastical  Society  is  in- 
tended as  the  legatee  under  the  fifth  clause  ? 

5.  When  does  the  estate  given  in  the  fifth 
clause,  if  any,  vest  in  and  become  payable  to 
the  legatee?  At  the  death  of  all  the  previously- 
noticed  relatives ;  or  at  the  death  of  the  fint 
one;  or  does  an  undivided  one- third  part  of 
the  estate  vest  in  the  legatee  at  the  death  of 
each  ? 

The  cardinal  rule  which  governs  courts  m 
the  construction  of  wills  is  the  intent  of  the  ten- 


Digitized  by 


Google 


1887. 


Flynn  v.  Morgan. 


813 


tator,  made  manifest  by  the  will.  Applying 
this  rule  to  the  present  case,  it  is  clear  that  tbe 
testator  intended  to  dispose  of  all  his  property 
by  the  will;  and  when  he  uses  the  expression, 
"all  my  real  estate  and  effects,"  he  means  all 
his  real  and  personal  property.  He  intended 
that  his  executor  should  turn  into  money  all 
his  property  that  might  remain  at  his  death  in 
some  other  form  than  investments,  and  safely 
invest  the  amount,  so  that  all  his  estate  should 
be  in  money -producing  investments. 

The  testator  had  no  children,  and  his  first 
and  highest  object  was  to  make  ample  provi- 
sion for  the  support  and  comfort  of  his  wife, 
without  subjecting  her  to  any  responsibility  in 
managing  the  estate.  He  intended  that  she 
should  have  the  income  of  his  whole  property; 
and,  lest  the  income  derived  therefrom  might 
not  be  ample  for  the  purpose,  he  provided  that 
she  should  have  so  much  of  the  principal  of 
the  estate  as,  together  with  the  income,  should 
be  needed  for  her  "best  support,  care,  and  com- 
fort." 

It  seems  absurd  that  tbe  testator  should  limit 
his  wife's  income  to  that  derived  from  the  in- 
vestments that  should  be  made  by  his  executor, 
when  it  was  wholly  uncertain  how  much  of  his 
property  would  thus  be  invested;  for  he  inti- 
mates iu  his  will  that  he  himself  may  invest  all 
his  property  before  the  will  shall  take  effect, 
thus,  upon  the  construction  claimed,  leaving 
his  wife  without  any  income,  when  it  clearly 
appears  that  she  was  the  principal  object  of 
his  solicitude  and  bounty. 

We  think  it  is  clear  that  the  direction  of  the 
testator  to  his  executor,  to  turn  all  his  property 
that  might  remain  at  his  decease  uninvested 
into  safe  investments,  was  wholly  owing  to  his 
desire  that  all  bis  property  should  become  pro- 
ductive of  income,  and  had  no  reference  what- 
ever to  any  amount  of  income  that  his  wife  should 
have  from  his  estate.  Such  being  our  construc- 
tion of  the  second  clause  of  the  will,  it  follows, 
as  a  necessary  consequence,  that,  after  the  death 
of  the  wife,  the  income  from  the  property,  to  the 
same  extent  as  was  previously  given  to  the  wife, 
was  now  given  to  be  equally  divided  between 
the  persons  described  in  the  third  clause  of  the 
will,  so  long  as  they  should  remain  unmarried. 
We  therefore  answer  the  first  question  submit- 
ted for  our  consideration,  that  the  parties  named 
in  the  third  clause  of  the  will  take  the  income 
of  the  entire  estate. 

We  answer  the  second  question  submitted  by 
saying  that  we  think  it  is  absurd  to  suppose  that 
the  testator  intended  to  make  tbe  rights  of  one 
of  tbe  parties  named  in  the  third  clause  depen- 
dent upon  the  celibacy  of  either  of  tbe  others, 
or  that  he  intended  to  punish  them  all  for  the 
marriage  of  one;  and  therefore  we  think  the 
marriage  of  one  of  the  parties  will  only  affect 
the  rights  of  the  one  marrying,  and  not  those 
of  either  of  the  others. 

We  think  the  gift  in  the  fifth  clause  of  the 
will  is  not  void  for  uncertainty. 

It  is  claimed  that  the  phrase,  "to  help  in  the 
support  of  preaching,  as  long  as  such  is  kept  up 
as  at  present,"  being  a  part  of  the  bequest,  ren- 
ders the  whole  void  for  uncertainty.  Tbe  be- 
quest was  made  to  a  denomination  of  Chris- 
tians called  Congregational.  It  is  well  known 
that  that  denomination  has  a  particular  mode 
of  worship,  and  a  particular  set  of  religious 
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doctrines.  The  testator  was  a  regular  attend- 
ant of  the  Second  Ecclesiastical  Society  of 
South  Windsor,  which  was  a  Congregational 
society,  and  had  been  ever  since  its  organiza- 
tion. To  this  society  the  bequest  was  made.  It 
is  evident  that  all  the  testator  meant  by  the 
phrase  was  that  the  legacy  should  be  enjoyed 
so  long  as  the  religious  services  by  the  Congre- 
gational denomination  of  Christians  should  con- 
tinue to  be  held  at  that  place  substantially  as 
they  were  at  the  time  the  will  was  made.  If  at 
any  time  in  the  future  a  question  should  arise 
whether  the  society  was  entitled  longer  to  the 
benefit  of  the  bequest,  the  court  can  then  de- 
termine the  matter. 

The  facts  of  the  case  clearly  show  that  the  be- 
quest was  intended  to  be  made  to  the  "Second 
Ecclesiastical  Society  in  South  Windsor,"  but 
by  mistake  orinadvertence  the  testator  described 
the  society  as  the  "Second  Ecclesiastical  So- 
ciety." It  is  claimed  that  the  bequest  is  void 
for  this  reason.  The  case  finds  that  there  is  but 
one  Second  Ecclesiastical  Society  in  the  town 
of  South  Windsor,  the  corporate  name  of  which 
is  the  "Second  Ecclesiastical  Society  in  South 
Windsor."  The  testator  omitted  apart  of  the 
name,  but  we  think  the  facts  of  the  case  so 
clearly  show  what  society  was  intended  that 
the  bequest  is  not  void  for  uncertainty.  In 
Jacob  v.  Bradley,  36  Conn.  365,  a  legacy  to  "the 
Episcopal  Society  in  Hampden"  was  held  to  be 
a  good  legacy  to  Grace  Church,  that  church 
being  tbe  only  Episcopal  society  in  that  town. 
In  Brewster  v.  McCaU's  Devisees,  15  Conn.  278, 
a  bequest  to  "the  Missionary  Society  of  Foreign 
Missions"  was  held  to  be  a  bequest  to  "the 
American  Board  of  Commissioners  for  Foreign 
Missions."  See  also  Ayres  v.  Weed,  16  Conn. 
801. 

We  therefore  answer  the  fourth  question  by 
saying  that  the  Second  Ecclesiastical  Society  in 
South  Windsor  was  intended  as  the  legatee  in 
the  fifth  clause  of  the  will. 

In  answer  to  the  fifth  inquiry  we  say  that  a 
one-third  part  of  tbe  estate  vests  in  the  Second 
Ecclesiastical  Society  in  South  Windsor  on  the 
marriage  or  death  of  each  of  the  parties  described 
in  the  third  clause  of  the  will,  and  should  in 
that  event  be  delivered  to  the  society. 

In  this  opinion  the  other  Judges  concurred . 


Bernard  FLYNN 
v. 

.    Daniel  N.  MORGAN,  Admr.,  et  al. 

1.  The  right,  under  the  statute,  to  take 
real  estate  upon  appraisal  by  the  levy 
of  an  execution,  can  be  exercised  only 
upon  the  real  estate  of  a  living  debtor. 

2.  The  owner  of  an  unsatisfied  judgment 
recovered  against  an  administrator 
on  a  debt  incurred  by  the  decedent  in 
his  lifetime  cannot  obtain  a  lien 
against  land  belonging  to  the  de- 
cedent** estate  by  filing  a  certificate 
under  the  statute  of  1878  (chap.  58). 

(Fairfield  Filed  August,  1887.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  of  Fairfield 
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County  sustaining  a  demurrer  to  the  complaint 
in  a  suit  to  foreclose  a  judgment  lien.  Affirmed. 

The  case  is  stated  in  the  opinion. 

Messrs.  D.  Davenport  and  B.  Keating, 
for  plaintiff,  appellant: 

The  property,  having  been  fraudulently  con- 
veyed away,  of  course  remains  the  property  of 
Flynn  so  far  as  his  creditors  are  concerned. 
By  the  statute  with  regard  to  judgment  liens 
(Acts  1878,  chap.  58),  a  lien  can  be  filed  upon 
the  real  estate  of  a  debtor  on  any  unsatisded 
judgment,  the  only  limitation  being  that  it  must 
be  real  estate  on  which  an  execution  on  the 
judgment  could  be  levied.  So  that  the  whole 
question  here  is  whether  an  execution  on  this 
judgment  could  have  been  levied  on  tthis  real 
estate. 

The  real  estate  of  the  deceased  is  assets  in  the 
bands  of  the  administrator  of  the  estate  for  the 
payment  of  debts.  "The  judgment  against 
the  administrator  must  always  be  to  recover  of 
the  goods,  chattels,  and  estate  of  the  deceased 
in  his  hands." 

Mitchell,  Ch.J.,  in  Booths.  Starr,  5  Day,  389. 

The  law  allows  suits  against  administrators 
of  solvent  estates;  and  the  levy  of  au  execution 
is  the  closing  act  in  a  suit,  ana  as  much  a  part 
of  it  as  any  other. 

Tweedy  v.  Bennett,  81  Conn.  ,278;  Johnson  v. 
Chapman,  85  Conn.  552. 

"  The  administrator,  under  the  statute,  has 
the  same  control  of  the  real  estate  during  the 
settlement  of  the  estate  that  he  has  of  the  per- 
sonal property,  and  the  same  title  to  it  and  pos- 
session of  it;  and,  although  he  holds  in  trust 
for  the  benefit  of  the  estate,  the  title  is  still  in 
him  " 

Nichols  v.  Dayton,  84  Conn.  66. 

Whenever  the  action  against  an  administrator 
can  only  be  supported  against  him  in  that 
character,  and  he  pleads  any  plea  which  admits 
that  he  bas  acted  as  such,  the  judgment  against 
him  must  be  that  the  plaintiff  do  recover  the 
debt  and  costs,  to  be  levied  out  of  the  assets  of 
the  intestate,  if  the  defendant  have  so  much. 

1  Wms.  Saunders,  835,  note  10  to  Hancocke 
v.  Proud;  1  Swift,  Dig.  Rev.  ed.  456,  824;  2 
Swift,  Dig.  720. 

When  the  execution  is  against  the  estate  of 
the  deceased  person  in  the  hands  of  his  execu- 
tor, if  such  estate  cannot  be  found,  the  officer 
must  return  non  est  inventus,  which  lays  the 
foundation  of  a  scire  facias;  but  if  such  estate 
can  be  found,  it  may  be  levied  upon  and  dis- 
posed of  in  the  usual  form. 

1  Swift,  Dig.  Rev.  ed.  825;  Weeks  v.  Gibbe, 
9  Mass.  74;  Clark  v.  May,  11  Mass.  238. 

In  Welles  v.  Faning,  1  Root,  95,  this  court 
decided  that  an  administrator  cannot  compel  a 
creditor  to  take  the  land  of  the  deceased  in 
satisfaction  of  his  debt,  clearly  implying  that 
the  creditor  might  take  it  if  he  chose. 

From  the  foundation  of  the  colony,  execu- 
tions against  administrators  could  be  levied 
upon  the  real  estate  of  the  intestate. 

Hawley  v.  Wheeler,  Fairfield,  C.  Ct.  Rec. 
1702-1734,  p.  86;  Newtown  v.  Moger,  Id.  1762- 
1764,  p.  325;  1755-1757,  p.  89;  Bradley  v.  Gray, 
Id.  1785-1791,  p.  178;  Perrit  v.  Glover;  1  Strat- 
ford, Land  Rec.  p.  86. 

The  common  law  of  England  was  not  recog- 
nized by  the  early  settlers  of  Connecticut, 
especially  in  regard  to  land.  "  This  court  re- 
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fere  it  to  the  governor  and  council  to  prepare 
against  the  next  General  Assembly  *  *  *  a 
bill  for  direction  and  limitation  of  the  laws  of 
England,  how  far  to  be  in  force  here." 

May,  1698;  4  Col.  Rec.  261. 

At  a  county  court  held  at  New  London, 
September  28, 1698,  in  an  action  of  trespass, 
this  entry  appears:  "It  is  agreed  by  the  plain- 
tiffs and  defendants  that  the  laws  of  England 
shall  be  pleaded  and  made  use  of  in  this  case, 
and  it  is  allowed  by  this  court"  On  appeal  to 
the  Court  of  Assistants  this  course  was  severely 
criticised  as  being  an  attempt  to  adopt  and  be 
governed  by  the  laws  of  a  foreign  country, 
when  they  were  sworn  to  abide  by  the  laws  of 
the  colony. 

Records  of  Court  of  Assistants,  vol.  1,  p. 
112. 

"  Mr.  John  Elliot,  Capt.  James  Rogers.  Capt 
Jos.  Wakeman,  Capt.  James  Wads  worth,  and 
Capt.  Thomas  Huntington,  are  a  committee 
chosen  to  consider  and  draw  bills  and  lay  before 
this  House  upon  these  several  things,  viz.: 
whether  the  general  reference  in  our  law  to  the 
Word  of  God  be  a  sufficient  rule  for  the  ad- 
ministration of  justice  among  us,  or  whether  H 
be  necessary  to  admit  the  laws,  customs,  or 
maxims  of  any  other  people  or  country  into 
our  rules  of  administration,  any  farther  than 
the  law  of  God,  nature,  or  reason  wfll  clearly 
enforce  them;  and  if  it  be,  what  they  are,  how 
much  of  or  what  part  of  them,  and  draw  a  bill 
or  bills  accordingly." 

Journal  of  Lower  House,  May  12,  1718. 

"  On  the  proposal  to  the  Assembly  whether 
our  law,  in  matters  judicial,  refers  to  any  law 
besides  the  Acts  of  this  Assembly,  the  Law  of 
God,  etc.   Resolved  in  the  negative." 

Journal  of  Lower  House,  May  15,  1716. 

Extract  from  a  letter  from  the  governor  to 
agent  Wilkes,  dated  October,  1732  (State 
Archives,  2  Foreign  Correspondence,  157);  the 
draft  was  by  Lieutenant  Governor  Law,  who 
was  chief  justice:  "  The  common  law  of  Eng- 
land, which,  according  to  the  opinion  of  her 
attorney  and  her  solicitor  lately  given  to  their 
lordships,  does  not  extend  to  the  plantations 
without  the  Act  of  their  assemblies,  and  when 
they  have  enacted  any  principle  of  the  common 
law*  into  a  law,  that  it  receives  its  authority 
from  their  own  Act." 

Jefferson  wrote  (5  Works,  547):  "  He  [Lin- 
coln] is  thought  not  an  able  common  lawyer, 
but  there  is  not  and  never  was  an  able  one  in 
the  New  England  States.  Their  system  is  svi 
generis,  in  which  the  common  law  is  little  at- 
tended to." 

"  For  the  common  law  of  England  hath  not, 
as  such,  nor  ever  had,  any  force  here." 

Fitch  v.  Brainerd,  2  Day,  189. 

Certain  principles  of  it  were  borrowed  by 
our  courts  "as  rules,"  at  a  later  period  of  oar 
history,  much  as  Lord  Mansfield  borrowed  from 
the  law  merchant,  but  always  with  such  ex- 
ceptions as  a  diversity  of  circumstances  and 
the  incipient  customs  of  our  own  country  re- 
quired . 

Ibid. 

This  was  not  true  in  Massachusetts  and  Xew 
Hampshire  after  1684,  when  their  colonial 
charters  were  taken  away:  for  the  common  law 
of  England  then  came  in  and  remained  until 
changed  by  legislation,  a  circumstance  which 
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Bhould  be  borne  in  mind  in  considering  the 
statutes  of  those  States  hereafter  cited. 

From  the  beginning,  in  Connecticut,  land 
could  be  taken  for  debts  in  the  same  manner  as 
personal  estate,  except  that  sundry  restrictions 
were  placed  upon  the  manner  of  taking  it.  As 
early  as  May  25,  1647,  provision  was  made  for 
attaching  it  and  levying  executions  upon  it. 

1  Col/Rec.  151. . 

It  was  not  till  1682  that  the  officer  having  an 
execution  was  required  to  resort  to  the  per- 
sonal estate  first. 

8  Col.  Rec.  110. 

In  the  early  days  of  the  colony  the  widow's 
share  was  an  absolute  estate  in  the  land,  the 
same  as  in  the  personal  property.  In  a  book 
entitled  "  Will  and  Doom,  or  the  Miseries  of 
Connecticut,"  written  about  1698  by  Gershom 
Bulkley,  it  is  said:  "  There  is  no  proper  heir 
in  Connecticut,  but  lands  are  treated  as  pots 
and  kettles."  Until  1723  a  married  woman's 
estate  in  lands  acquired  by  inheritance  vested 
absolutely  in  her  husband,.in  the  same  manner 
as  her  personal  property. 

Rev.  1796,  p.  265. 

The  Act  of  1699  (4  Col.  Rec.  806-808)  pro- 
rides  that  distribution  of  the  real  and  personal 
estate  is  to  be  made  after  debts  are  paid. 
Prior  to  1606  the  administrator  could  sell,  at  his 
own  volition,  land  of  the  intestate;  but  in  that 
year  it  was  provided  that  all  sales  of  land  Jay 
administrators  should  be  with  the  approbation 
of  the  General  Assembly. 

2  Col.  Rec.  89. 

Power  was  not  given  to  the  probate  court,  or 
any  other,  to  order  sale  of  lands  of  deceased  in- 
solvent debtors  to  pay  debts,  until  1716,  nor  to 
order  sale  of  the  lands  of  deceased  solvent 
debtors  to  pay  debts,  until  1782,  one  hundred 
and  thirty-six  years  from  the  first  settlement  of 
the  colony. 

5  Col.  Rec.  577;  Stat.  1808,  269,  note  18;  2 
State  Rec.  (Mss.)  1782. 

Neither  was  power  given  to  those  courts  to 
limit  a  time  for  presentation  of  claims  in  the 
respective  cases  until  those  years. 

During  the  time  that  preceded  these  two 
Acts  conferring  the  power  on  the  probate  court 
in  the  respective  cases,  the  land  stood  charged 
with  the  debts  of  the  deceased,  and  lawsuits 
could  be  brought  and  executions  issued;  and 
the  only  means  of  getting  authority  to  sell 
land  was  by  resort  to  the  General  Assembly  by 
administrators.  It  is  preposterous  to  suppose 
that  an  execution  could  not  have  been  levied  on 
the  land.  In  1758  the  law  was  passed  that  the 
death  of  the  defendant  should  not  abate  the 
action  in  case  it  might  have  originally  been 
brought  against  the  administrator;  and  then  for 
the  first  time  execution  was  stayed  on  judgment 
against  administrators  of  estates  that  haa  been 
represented  insolvent. 

10  Col.\Rec.  207. 

To  this  day  execution  is  only  stayed  against 
administrators  of  insolvent  estates.  In  1732  an 
Act  of  Parliament,  which  was  adopted  the  next 
year  by  the  General  Assembly,  allowed  debts 
in  all  cases  to  be  collected  out  of  real  estate  the 
same  as  personal,  and  by  the  General  Assembly 
authority  was  given  to  the  administrator,  if  he 
desired  to  raise  money  to  pay  the  debts  out  of 
the  land,  to  apply  to  the  General  Assembly. 
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7  Col.  Rec.  441-448. 

In  1696  a  certain  law  was  passed  in  Massa- 
chusetts that  land  should  stand  charged  with 
debts. 

Acts  &  Resolves  of  the  Province  of  Mass. 
Bay,  vol.  1,  p.  254. 

This  was  copied  verbatim  by  New  Hamp- 
shire in  1719. 

N.  H.  Prov.  Laws  88,  89. 

It  was  also  copied  verbatim  by  Connecticut 
in  1711,  "  which  often  trotted  after  the  Bay 
horse,"  and  was  continued  until  the  Revision 
of  1821. 

Col.  Rec.  1711;  Rev.  1808,  p.  282. 

In  1708, 1704  a  certain  Act  was  passed  in  Massa- 
chusetts in  regard  to  executions  against  execu- 
tors and  administrators,  the  provisions  of  which 
are  the  same  as  in  our  law  as  laid  down  by 
Swift  and  in  Booth  v.  Starr,  5  Day,  428. 

Acts  and  Resolves  of  the  Province  of  Mass. 
Bay,  fol.  1,  p.  586. 

This  Act  was  copied  verbatim  by  New  Hamp- 
shire in  1714. 

N.  H.  Prov.  Laws,  p.  50. 

While  we  had  no  law,  until  1782,  allowing 
probate  courts  to  sell  lands  of  deceased  solvent 
debtors,  or  limit  time  for  the  presentation  of 
claims,  the  Massachusetts  law  of  1696  and  that 
of  New  Hampshire  of  1719  contained  such  a 
provision.  Now  in  1759,  in  Massachusetts, 
after  many  executions  had  been  levied  on  lands 
of  deceased  persons  under  laws  identical  with 
ours,  except  that  with  us  the  probate  court  had 
no  power  to  order  the  sale  of  lands  of  deceased 
solvent  debtors,  while  their  courts  had  that 
power,  some  astute  lawyer  raised  the  question 
whether  executions  could  be  so  levied,  and 
whether  resort  must  not  be  had  to  the  probate  1 
court.  And  the  Massachusetts  General  Assem- 
bly, to  remove  all  doubts,  passed  a  declaratory 
Act  that,  under  the  law  as  it  then  stood,  execu- 
tions could  be  levied  upon  deceased  debtors' 
lands,  which  Act  has  been  handed  down  to  the 
present  day,  and  many  decisions  have  been 
made  under  it. 

Drinkwaterv.  Drinkwater,  4  Mass.  854;  Steel 
v.  Steel,  4  Allen,  428. 

In  Mead  v.  Harvey,  2  N.  H.  841,  the  same 
construction  was  adopted  by  the  courts  of  that 
State. 

But  even  if  an  execution  at  law  could  not  be 
levied  upon  this  land,  yet,  having  been  fraudu- 
lently conveyed,  the  creditor  can  go  against 
it  in  equity,  and  the  process  of  that  court  would 
be  within  the  meaning  of  the  term  "execu- 
tion "  in  §  4  of  the  Act  relating  to  judgment 
liens. 

1  Am.  Lead.  Cas.  46;  Salmon  v.  Bennett,  1 
Conn.  525,  note. 

Mr,  R.  E.  De  Foreat,  for  defendants,  ap- 
pellees. 

Pardee,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  is  to  the  following  effect:  In 
1880  Lawrence  Flynn  deeded  land  to  his  wife, 
without  consideration  and  in  fraud  of  credi- 
tors; he  was  then  indebted  to  the  plaintiff,  and 
had  no  other  property  from  which  the  indebt- 
edness could  be  paid.  The  wife  died  intestate 
in  1881;  Lawrence  Flynn  died  intestate  in  1888; 
one  defendant  is  administrator  upon  his  estate; 
the  other  upon  the  estate  of  the  wife.  There 
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are  minor  children.  The  plaintiff  has  recov- 
ered a  judgment  against  the  administrator  up- 
on the  estate  of  Lawrence  Flynn;  it  is  unsatis- 
fied; he  has  placed  upon  the  land  records  a 
judgment  lien  upon  the  land  conveyed  by  Law- 
rence Flynn  to  his  wife;  and  he  asks  a  fore- 
closure of  that  lien  as  against  the  two  adminis- 
trators and  the  heirs. 

The  defendants  demurred  for  the  following 
reasons:  "  Because  it  appears  from  the  allega- 
tions of  the  complaint  that  the  plaintiff  seeks 
in  said  action  only  to  recover  judgment  of  fore- 
closure of  a  pretended  judgment  lien,  claimed 
to  be  placed  upon  the  property  described  in  the 
complaint,  which  property,  it  appears  from 
said  allegations,  belongs  to  the  estate  of  a  de- 
ceased person,  Lawrence  Flynn,  or  else  to  the 
estate  of  another  deceased  person,  Elizabeth 
Flynn,  and  which  pretended  judgment  lien,  it 
further  appears  from  said  allegations,  is  found- 
ed upon  a  judgment  rendered  against  said  D. 
N.  Morgan,  administrator  of  said  deceased  per- 
son, Lawrence  Flynn,  and  against  no  other 
person;  and  because  the  said  judgment  would 
not  in  law  constitute  a  lien  upon  said  property 
under  said  circumstances." 

The  court  held  the  complaint  to  be  insuffi- 
cient. The  plaintiff  appeals,  for  reasons  as 
follows:  "The  court  erred  in  deciding  that  on 
a  judgment  rendered  against  the  administrator 
of  said  Lawrence  Flynn,  in  an  action  upon  a 
debt  due  from  the  said  Lawrence  Flynn,  dur- 
ing bis  lifetime,  to  the  plaintiff,  a  judgment 
lien  founded  upon  said  judgment  could  not  be 
tiled  and  foreclosed  upon  or  against  the  real 
estate  of  said  Lawrence  Flynn,  owned  by  him 
at  the  time  of  bis  death;  also  in  holding  that 
upon  a  judgment  rendered  against  the  admin- 
istrator of  said  Lawrence  Flynn,  in  an  action 
upon  a  debt  due  from  the  said  Lawrence  Flynn, 
during  his  lifetime,  to  the  plaintiff,— the  said 
Lawrence  Flynn  having,  when  so  indebted  to 
the  plaintiff,  fraudulently  conveyed  the  said 
real  estate  described  in  the  complaint  to  his 
wife,  the  said  Elizabeth  Flynn,  without  any 
consideration  and  with  intent  to  avoid  the  said 
debt  of  said  Lawrence  to  the  plaintiff;  and  the 
said  Elizabeth  Flynn  having  died  while  the 
paper  title  to  said  real  estate  stood  in  her  name 
upon  the  land  records  of  the  town  wherein  the 
same  was  situated, — the  plaintiff  could  not  file  a 
valid  judgment  lien  against  the  said  real  estate, 
and  foreclose  the  same  against  the  heirs  at  law 
of  the  said  Elizabeth  Flynn  and  her  adminis- 
trator, and  against-  the  heirs  at  law  of  said 
Lawrence  Flynn  and  his  administrator." 

The  statute  of  1878  (Sess.  Laws  1878,  chap. 
58)  provides  in  effect  that  if  the  owner  of  an 
unsatisfied  judgment  shall  file  a  certificate  in 
the  town  clerk's  office,  it  shall  constitute  a  lien 
upon  land  belonging  to  the  debtor,  which  may 
be  foreclosed  or  redeemed  in  the  same  manner 
as  a  mortgage,  if  an  execution  could  have  been 
levied  thereon. 

It  is  the  claim  of  the  plaintiff  that  Lawrence 
Flynn  made  a  fraudulent  conveyance  of  land; 
that  as  a  matter  of  law  it  was  owned  by  him 
at  his  death;  that  upon  the  judgment  against 
his  administrator  execution  might  issue  and  be 
levied  thereon;  and  that  a  lien  may  be  imposed 
and  become,  and  be  foreclosed  as,  a  mortgage. 
Under  our  system,  mortgages  are  enforced  Dy 
strict  foreclosure;  the  land  goes  to  the  creditor, 
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without  appraisal,  unless  the  debtor  redeems. 

We  cannot  accede  to  this.  The  right  to  take 
real  estate  upon  appraisal  by  the  levy  of  an 
execution  can  be  exercised  only  upon  such  as 
is  holden  by  a  living  debtor.  Such  right  is  ra 
derogation  of  the  common  law.  It  is  the  crea- 
tion of  the  statute,  and  must  be  exercised  in 
strict  accordance  with  its  requirements.  These, 
including  the  prerequisite  unsuccessful  search 
for  personal  estate,  the  search  for  real  estate  of 
the  debtor  holden  in  his  own  right,  the  ap- 
pointment by  him  of  one  appraiser  who  shall 
be  legally  indifferent  to  him,  and  the  privilege 
of  uniting  with  the  creditor  in  the  appoint- 
ment of  another,  all  point  to  a  living  owner 
and  debtor;  none  of  them  to  an  executor  or 
administrator  holding  title  temporarily  for 
creditors  until  it  shall  be  determined  what 
portion  of  the  estate  these  will  consume,  the 
remainder  to  devolve  upon  devisees  or  heirs. 

Again,  during  the  process  of  settlement  the 
solvent  estate  of  a  deceased  person  is  not  to  be 
exposed  to  creditors  contending  for  precedence 
in  the  opportunity  to  apply  land  upon  their 
debts  upon  appraisal.  They  are  entitled  to 
strict  justice;  full  payment  according  to  the 
legal  standard;  payment  in  money.  They  can- 
not compel  the  administrator  to  permit  them  to 
take  it  upon  appraisal.  Presumably,  as  a  rule, 
it  is  more  advantageous  to  the  estate  itself  to 
convert  the  land  into  money  than  to  allow  the 
creditor  to  do  it.  The  estate  is  entitled  to  this 
advantage.  In  the  absence  of  personal  estate 
sufficient  for  payment  of  debts,  under  the  order 
of  the  probate  court  the  administrator  has  the 
privilege  of  converting  land  into  money  for 
that  purpose,  by  sale  so  guarded  and  conducted 
as  to  constitute  an  appraisal,  to  which  no  per- 
son in  interest  can  object. 

When  the  creditor  has  by  a  judgment  made 
certain  the  sum  due  to  him,  he  is  sure  of  pay- 
ment in  full;  there  is  no  unwilling  debtor  re- 
sisting or  postponing  him;  in  due  tame  the  law 
will  bring  the  money  to  him  without  action  on 
his  part;  there  is  no  need  of  the  hastening 
power  of  an  execution.  In  its  desire  to  pro- 
tect the  estate  of  a  deceased  debtor,  the  law 
will  not  allow  the  creditor  to  burden  it  with  the 
unnecessary  cost  attending  the  levy  of  an  exe- 
cution, nor  open  to  him  a  chance  to  speculate 
upon  the  privilege  of  taking  land  upon 
appraisal. 

Again,  in  this  State,  if  an  executor  or  admin- 
istrator enters  upon  the  settlement  of  an  estate 
as  solvent,  and  subsequently  has  reason  for  be- 
lieving that  it  is  insolvent,  the  probate  court, 
upon  his  motion,  will  order  the  settlement  to  be 
concluded  as  of  an  insolvent  estate  The  re- 
cord is  silent  as  to  the  condition  of  this  estate; 
and  until  settlement  is  completed  there  is  possi- 
bility that  it  may  be  necessary  to  settle  it  ss 
insolvent.  Should  this  prove  to  be  the  case, 
the  plaintiff  cannot,  by  virtue  of  his  lien,  con- 
vert his  judgment  into  a  statutory  mortgage, 
and  foreclose  that  as  an  incumbrance  prior  is 
time  and  right  to  all  other  debts,  ana  there 
fore  to  be  paid  in  full.  For,  at  death,  the  law, 
through  the  instrumentality  of  the  probate 
court,  takes  possession  of  the  estate  of  the  de- 
cedent for  the  purpose  of  application  of  the 
same  to  the  payment  of  creditors  equally,  each 
class  in  legal  order  of  precedence.  It  faroo 
diligence  against  living  debtors.    But,  they 
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being  dead,  there  remains  no  opportunity  for 
diligence.  The  creditor  cannot  obtain  a  con- 
structive mortgage  from  a  deceased  debtor;  he 
cannot  draw  to  himself  any  additional  security 
or  right  to  preference,  at  least  so  far  as  real 
estate  is  concerned;  he  must  stand  still  and 
await  proportionate  payment.  Again,  neither 
in  the  case  of  a  solvent  nor  in  that  of  an  insol- 
vent estate  does  the  cited  statute  intend  to  put 
a  mortgage  upon  the  land  of  a  debtor  after  his 
death,  and  compel  the  administrator  or  the 
creditor  or  the  heir  - to  redeem  it.  Presump- 
tively they  would  be  unable  to  do  so. 

The  exhaustive  research  of  the  plaintiff's 
counsel  has  brought  to  light  a  few  Instances, 
between  1707, and  the  present  time,  of  the  levy 
of  executions  upon  lands  of  deceased  debtors, 
upon  judgments  against  executors  or  adminis- 
trators. These  may  well  stand  upon  the  pre- 
sumed acquiescence  of  all  persons  interested. 
But  now  the  heirs  challenge  the  right  of  the 
plaintiff  to  take  land  without  appraisal,  instead 
of  money  for  the  debt  due  to  him.  If  the  ad- 
ministrator having  land  will  not  convert  it  and 
pay,  the  creditor  has  an  action  upon  his  bond, 
—security  provided  by  law  for  such  an  emer- 
gency. 

In  Booth  v.  Starr,  5  Day,  289,  the  case  was 
this:  A  conveyed  land  by  deed  with  cove- 
nants of  warranty-,  died,  and  his  estate  was 
settled  and  distributed;  subsequently  his 
grantee  was  evicted.  The  question  was 
whether  the  administrator  was  liable  in  an 
action  upon  the  breach.  Held  that  he  was  not. 
Mitchell,  Ch.  J.,  in  a  dissenting  opinion,  ar- 
guing that  it  would  be  no  hardship  upon  him 
if  held  liable,  said:  "But,  on  the  other  hand, 
if  the  administrator  is  held  accountable,  and 
we  consider  the  bonds  from  the  heirs  as  assets 
in  bis  bands,  when  he  has  distributed  the 
property  there  can  be  no  difficulty  in  any  case. 
His  security  is  ample;  he  can  recover  at  any 
length  of  time.  The  judgment  against  him 
must  always  be  to  recover  of  the  Koods,  chat- 
tels, and  estate  of  the  deceased  in  his  hands," 
—meaning  that  the  administrator  could  not 
be  harmed,  because  the  judgment  would  not 
be  against  his  own  property  but  only  against 
that  of  the  estate  in  his  hands,  to  be  enforced 
in  the  manner  provided  by  law ;  that  is,  under 
our  probate  system,  by  a  sale  of  land  under  the 
order  of  the  probate  court  and  payment  of  the 
debts  in  money.  He  does  not  say  that  it  is  to 
be  done  by  setting  off  land  upon  appraisal  by 
execution. 

In  Swift's  Digest,  825,  it  is  said  that,  "when 
the  execution  is  against  the  estate  of  a  deceased 
person  in  the  hands  of  his  executor  or  adminis- 
trator, if  such  estate  cannot  be  found,  the  offi- 
cer must  return  nan  est  inventut,  which  lays 
the  foundation  of  a  scire  facias;  but  if  such 
estate  can  be  found,  it  may  be  levied  upon  and 
disposed  of  in  due  and  usual  form; "  citing 
Weeks  v.  Oibbs,  9  Mass.  74.  Probably  the 
learned  author  assumed  that  this  case  stated  a 
rule  of  common  law;  but  there  is  a  statute  in 
that  8tate  expressly  providing  for  siich  levy; 
therefore  the  citation  is  inapplicable  unless  the 
statute  accompanies  it. 

In  New  Hampshire  a  statute  expressly 
authorizes  the  levy  of  an  execution  upon  the 
land  of  a  deceased  debtor ;  and  another  pro- 
vides for  the  sale  of  such  land  for  the  payment 
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of  debts,  by  the  executor  or  administrator  under 
an  order  of  the  probate  court.  In  Mend  v. 
Harvey,  2  N.  H.  842,  speaking  of  the  combined 
effect  of  these  statutes,  the  court  said :  "  The 
question  which  this  case  presents  for  our  de- 
cision is  whether  an  execution  running  against 
the  goods  and  estate  of  a  person  deceased,  in 
the  hands  of  his  executor  or  administrator,  can 
be  extended  upon  the  lands  which  were  of  the 
person  deceased.  It  is  very  clear  that  at  com- 
mon law  there  was  no  way  "by  which  a  creditor 
could  reach  the  lands  of  his  deceased  debtor 
by  an  action  against  his  executor.  All  chat- 
tels, real  and  personal,  went  to  executors  and 
administrators,  and  were  in  their  hands  assets 
for  the  payment  of  debts;  but  as  soon  as  the 
personal  estate  was  exhausted  in  a  due  course 
of  administration,  a  plea  of  plene  administravit 
was  a  good  answer  to  any  action  that  could  be 
brought  against  them.  They  were  liable  to 
the  amount  of  the  personal  estate  only,  and 
had  nothing  to  do  with  the  lands.  At  com- 
mon law,  lands  immediately  descended  to  the 
heir,  and  became  assets  in  bis  bands  to  satisfy 
debts  to  the  payment  of  which  the  ancestor 
had  bound  his  heir.  And  the  statute  of  8  Wil- 
liam &  Mary,  chap.  14,  made  estate,  in  certain 
cases,  assets  in  the  hands  of  devisees  to  pay 
bonds  and  other  specialties  in  which  the  de- 
ceased had  bound  himself  and  heirs,  and  an 
action  was  given  against  the  heir  and  devisee 
faintly.  Lovelass,  98 ;  Wilson  v.  Knubley,  7 
East,  128;  Comyn,  Dig.  Assets,  A;  Buckley  v. 
Nightingale,  1  Strange,  665 ;  Shettelworth  v. 
Neville,  1  D.  &  E.  454 ;  2  Saund.  7,  note  4. 
Upon  recognizance  at  common  law,  when  the 
conusor  was  dead,  in  order  to  reach  the  land, 
the  scire  facias  lay  only  against  the  heir,  or  the 
person  to  whom  the  conusor  had  conveyed 
the  land.  Shep.  Touch.  859;  2  Saund.  6. 
The  extent  of  an  execution  running  against 
the  goods  and  estate  of  a  person  deceased,  in 
the  hands  of  his  executor  or  administrator, 
upon  lands  in  the  bands  of  bis  heir  or  devisee, 
is  utterly  unknown  to  the  common  or  statute 
law  of  England.  If,  then,  there  is  any  law 
that  will  warrant  such  an  extent  in  this  State, 
it  is  certainly  not  one  which  our  ancestors 
brought  with  them  from  that  country."  After 
citing  the  New  Hampshire  statutes  the  court 
continues :  "  Such  are  the  provisions  of  our 
statutes  now  in  force  on  this  subject ;  and  we 
are  inclined  to  think  that,  if  a  construction 
were  now  for  the  first  time  to  be  given  to  them, 
we  should  be  of  opinion  that  they  did  not 
authorize  the  extent  of  an  execution  running 
against  the  goods  and  estate  of  a  person  de- 
ceased, in  the  hands  of  his  executor  or  adminis- 
trator, upon  lands.  We  should  have  supposed 
that  the  real  intention  of  the  Legislature  was 
that  every  man's  estate,  both  real  and  personal, 
should  be  liable  to  be  taken  upon  execution  at 
any  time  during  his  life ;  but  that  after  his 
death  his  real  estate  should  stand  charged  with 
the  payment  of  his  debts  only  in  case  of  a  de- 
ficiency of  personal  estate,  and  to  the  amount 
of  such  deficiency,  and  that  such  deficiency 
was  to  be  supplied  by  a  sale  of  real  estate 
authorized  by  the  judge  of  probate  after  notice 
given  to  the  heirs  at  law  and  a  hearing  of  the 
parties  interested.  And  we  were  not  a  little 
surprised,  when  we  first  examined  our  statutes 
on  this  subject,  that  a  different  construction 
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should  ever  have  been  put  upon  them.  But 
upon  further  investigation  we  found  that  our 
Provincial  Acts  had  been  copied  from  the  Pro- 
vincial Acts  of  Massachusetts,  and  that  those 
Acts  had  there  been  construed  to  authorize  ex- 
tents of  this  kind.  For  in  1759  the  legislature 
of  that  province  passed  the  Act  of  33  George 
II.  chap.  271,  in  which,  after  a  preamble  recit- 
ing that  '  whereas  some  doubts  and  questions 
have  arisen  upon  the  construction  of  some  parts 
of  an  Act  entitled  "An  Act  Relating  to  Ex- 
ecutors and  Administrators," '  whether, by  force 
of  the  same,  real  estates  of  the  testators  and  in- 
testates may  be  taken  in  execution  for  the 
satisfaction  of  judgments  recovered  against 
their  '  estates  in  the  hands  of  their  executors 
and  administrators,'  etc.,  it  was  enacted  'that 
real  estates  of  any  testators  or  intestates  are 
and  shall  be  liable  to  be  taken  and  levied  upon 
by  any  execution  issuing  upon  judgment  re- 
covered against  executors  and  administrators 
in  such  capacity,  being  the  proper  debts  of  the 
testators  or  intestates;'  and  it  is  certain  that  an 
opinion  has  for  a  long  time  prevailed  very 
generally  in  this  State  that  such  extents  were 
valid:  and  it  is  believed  that  their  validity  has 
never  before  been  called  in  question  in  any  of 
our  courts.  Many  such  extents  have  been 
made  within  the  last  twenty  years,  and  are  the 
only  foundation  upon  which  the  titles  to  many 
estates  rest.  It  was  said  by  Lord  Coke  that 
'the  judges,  in  general  cases,  have  great  respect 
and  consideration  that  their  judgments  shall 
not  impeach  the  estates  and  inheritance  of 
many  men  against  ancient  and  common  appro- 
bation.' The  remark  is  full  of  wisdom  and 
sound  sense,  and  the  principle  applies  with  all 
its  force  to  the  question  now  before  us.  If  by 
a  new  construction  we  should  defeat  the  titles 
of  the  many  inheritances  which  rest  upon  ex- 
tents of  this  kind,  much  inconvenience,  injus- 
tice, and  mischief  must  be  the  necessary  conse- 
quence. And  we  are  of  opinion  that,  however 
erroneous  the  construction  of  these  statutes 
might  now  be  thought  to  be,  the  long  and  un- 
interrupted usage,  common  understanding,  and 
general  acquiescence  have  made  it  the  true 
construction,  and  that  it  must  now  be  con- 
sidered as  settled  that  an  execution  running 
against  the  goods  and  estate  of  a  person  de- 
ceased, in  the  hands  of  his  executor  or  adminis- 
trator, may  be  extended  upon  lands,  and  that 
lands  must  for  that  purpose  be  considered,  as 
estate  in  the  hands  of  executors  and  administra- 
tors. 

We  have  not,  however,  come  to  this  con- 
clusion until  after  a  careful  examination  of 
the  remedies  which  the  law  will  afford  to  heirs 
and  devisees  whose  lands  may  be  thus  taken; 
and,  in  the  first  place,  we  entertain  no  doubt 
that  heirs  and  devisees  may  redeem  lands  thus 
taken,  in  (he  same  manner  that  debtors  may  re- 
deem their  lands  which  have  been  taken  in  exe- 
cution. In  the  next  place,  if  executors  and  ad- 
ministrators permit  the  lands  of  their  testators 
and  intestates  to  be  taken  in  execution  when 
they  have  sufficient  personal  estate  in  their 
hands,  it  is  unfaithful  administration,  and  a 
breach  of  the  condition  of  their  bonds.  This  is 
a  necessary  consequence  of  the  provision  of  the  j 
statute  which  has  made  the  personal  estate 
chargeable  with  the  debts  in  the  first  instance,  ! 
and  the  real  estate  chargeable  only  in  case  of  a  i 
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deficiency  of  personal  assets.  4  Mass.  3M, 
654;  9  Mass.  376;  10  Mass.  450." 

There  it  no  error  in  the  judgment  complained 

of. 

In  this  opinion  the  other  Judges  concurred. 


William  DAVISON,  Jr.,  et  al. 
t. 

Milton  D.  HOLDEN  and  Patrick  Tate. 

1.  Members  of  an  unincorporated  co- 
operative association,  formed  for  the 
purpose  of  buying  goods  at  wholesale 
and  selling  them  at  retail  to  the  mem- 
bers and  others,  without  profit  beyond 
paying  expenses,  held  individually  li- 
able as  principals,  for  the  price  of 
goods  purchased  for  the  association 
by  its  managers  and  agents,  elected  by 
the  members  and  authorized  by  them  to 
purchase  goods  for  the  association. 

2.  Under  the  statute  (Gen.  Stat.  p.  147,  8  7) 
permitting  individuals  to  unite  under 
a  distinguishing  associate  naaie  for 
trading  purposes,  such  individuals  do 
not  acquire  either  corporate  powers  or 
immunity  from  individual  liability;  and 
an  action  may  be  maintained  against 
them  under  the  assumed  associate 
name, — when  execution  will  go  against 
common  property  of  the  association  as 
such,  and  not  against  individual  prop- 
erty (Gen.  Stat.  p.  403.  §  9), — or  against 
them  individually,  when  execution  will 
go  against  the  individual  property  of 
any. 

3.  If  the  plaintiff,  in  an  action  against 
members  of  such  an  association  indi- 
vidually-, names  only  a  part  of  those 
who  should  be  named,  a  plea  in  abate- 
ment may  be  interposed  specifying 
omitted  names;  -  if  no  such  plea  is  inter- 
posed, those  who  are  named  are  properly 
sued  and  must  submit  to  judgment. 

(Fairfield  Filed  August,  1887.1 

APPEAL  by  plaintiffs  from  a  judgment  of  the 
Court  of  Common  Pleas  of  Fairfield  County 
in  favor  of  defendants  in  an  action  for  good* 
sold,  commenced  before  a  justice  of  the  peace 
and  brought  into  the  Common  Pleas  on  appeal 
by  plaintiffs.  Reverted. 
The  facts  were  found  by  the  court  as  follow*: 
The  goods  described  in  the  bill  of  particulars 
were  sold  by  the  plaintiffs  to  the  Bridgeport 
Co-operative  Association,  and  the  defendants 
were  cognizant  of  the  sale.  The  association 
was  an  unincorporated  association  of  Bridjre- 
port,  having  that  name.  It  conducted  a  retail 
meat-market  business  under  that  name,  having 
a  sign  bearing  that  name  over  its  place  of  busi- 
ness, and  giving  its  orders  in  that  name. 

The  object  of  the  association  was  to  sell  gund* 
to  its  members,  and  generally  to  workingmen 
at  a  price  not  exceeding  the  actual  co>t  of  tie 
goods  and  of  the  management  of  the  busm-*. 
lt  did,  in  fact,  sell  to  the  public  gerjeraUy. 
Individuals  became  members  of  the  associauaa 
by  subscribing  such  a  sum  of  money — from  39 
cents  to  $5— as  they  desired.    The  individual 
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members  numbered  about  fifty,  in  addition  to 
which  another  association,  consisting  of  about 
seventy -five  members,  was  a  member  of  said 
Bridgeport  Cooperative  Association. 

It  was  not  intended  that  the  members  of  the 
association  should  receive,  nor  have  they  re- 
ceived, any  profit  or  benefit  from  the  business, 
other  than  as  above  stated:  nor  was  it  intended 
that  there  should  be,  nor  has  there  been,  any 
profit  whatever  to  the  association  in  the 
business. 

All  the  members  who  obtained  goods  at  the 
market  purchased  and  paid  for  the  same  in  the 
same  manner  as  persons  not  members  of  the 
association. 

The  members  of  the  association  held  meetings 
and  elected  officers  who  had  the  superintend- 
ence of  the  business.  They,  or  some  of  them, 
visited  the  market  in  the  evening,  two  or  three 
times  each  week.  They  employed  one  or  two 
persons  to  manage  the  business.  Such  man- 
ager did  the  buying  and  selling,  and  arranged 
the  business  generally,  reporting  and  paying 
over  the  receipts  of  the  business  to  the  treasurer 
or  some  other  officer  of  the  association. 

The  defendants  were  members  of,  and  them- 
selves purchased  goods  of,  the  association;  and, 
at  the  time  of  the  purchase  of  the  goods  of  the 
plaintiffs,  Holden  was  president  and  Tate  treas- 
urer thereof.  It  did  not  appear  what  amount 
either  of  the  defendants  subscribed  to  become 
members  of  the  association. 

Except  as  may  appear  from  the  above  facts, 
it  did  not  appear  that  any  of  the  members  of 
the  association  ever  held  themselves  out  as 
partners,  or  as  liable  as  individuals,  for  the  ob- 
ligations of  the  association,  or  that  the  plain- 
tiffs, or  any  other  persons,  ever  gave  credit  to 
them,  either  as  individuals  or  as  copartners. 

Except  as  herein  found,  the  members  of  the 
association  entered  iuto  no  agreement  of  co- 
partnership among  themselves,  and  into  no 
agreement  or  understanding  by  which  they,  or 
any  of  them,  should  become  personally  liable  for 
the  debts  of  the  association. 

The  association  failed  in  business  in  July, 
1884. 

Upon  these  facts  the  plaintiffs  claimed  that 
the  defendants  were  liable,  either  as  copartners 
or  as  individuals,  for  the  debt.  The  courtover- 
ruled  this  claim,  and  held  that  the  defendants 
were  not  liable,  either  as  individuals  or  as  co- 
partners. 

Messrs.  Wheeler'&  Curtis,  for  plaintiffs, 
appellants: 

I.  The  defendants  are  liable  as  partners, 
doing  business  under  the  firm  name  of  the 
Bridgeport  Co-operative  Association,  to  the 
plaintiffs  for  goods  sold  by  them  to  the 
association. 

The  issue  is  between  men  who  were  members 
and  officers  of  an  unincorporated  association 
carrying  on  a  retail  meat-market  business  and 
a  creditor  who  sold  goods  to  the  association. 
It  is  undisputed  that  the  association  was 
formed  for  the  purpose  of  carrying  on  trade, 
and  that  the  goods  sold  were  purchased  by  the 
association  in  the  regular  "course  of  the  business 
of  the  association. 

The  principals  in  a  business  may  make  anv 
or  no  agreement  as  to  the  extent  of  their  liabil- 
ity between  themselves;  but  when  the  question 
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of  their  liability  to  creditors  arises,  the  law,  and 
not  their  agreement  or  lack  of  agreement,  de- 
termines their  liability. 

Everitt  v.  Chapman,  6  Conn.  847;  Manning 
v.  Gasharie,  27  Ind.  400;  Sheridan  v.  Medara, 
10  N.  J.  Eq.  469;  Berthold  v.  Goldsmith,  24 
How.  542  (65  U.  8.  bk.  16,  L.  ed.  764);  Buck- 
nam  v.  Barnum,  15  Conn.  72;  Wells  v.  Gates, 
18  Barb.  554. 

The  test  of  the  liability  of  a  person  to  third 
parties  as  a  partner  is  whether  or  not  he  was 
carrying  on  the  business  personally,  or  the  other 
persons  carrying  on  the  business  were  his  agents 
to  carry  it  on. 

1  Smith,  Lead.  Cas.  8d  ed.  pt.  2,  1299  ; 
Wheatcroft  v.  Uickman,  99  E.  C.  L.  47;  S.  C.  8 
H.  L.  Cas.  268;  Bullen  v.  Sharp,  L.  R.  1 C.  P.  86. 

The  creditor  must  establish  by  whom  or  for 
whom,  as  principals,  the  business  was  con- 
ducted ;  and  when  he  has  done  this,  he  has  fas- 
tened forever  upon  whom  shall  fall  the  liability 
for  goods  sold  the  business. 

Eteritt  v.  Cliapman,  6  Conn.  847;  Bodwellv. 
Eastmm,  106  Mass.  525;  Manning  v.  Gasharie, 
27  Ind.  400. 

Sharing  in  the  profits  may  help  to  determine 
the  principals.  But  when  they  are  found,  it  is 
of  no  importance  to  the  creditor  what  agree- 
ments existed  between  the  principals  as  to 
profits  and  losses, — whether  they  shared  in  the 
profits  or  whether  they  intended  to  make  a  profit. 

Manning  v.  Gasharie,  supra. 

This  association  was  unincorporated.  It 
was  organized  by  a  number  of  men  to  carry  on 
a  business  for  a  certain  purpose  under  a  com- 
mon name.  Each  member  paying  his  foe  and 
joining  the  association  joined  it  for  the  purpose 
of  conducting  a  business,  and  thus  gained  a 
community  of  interest  in  the  business.  That 
the  fee  paid  was  not  uniform  between  members 
is  of  no  consequence. 

Robinson  v.  Robinson,  10  Me.  242. 

Since  the  association  was  formed  to  conduct 
business,  the  purchase  made  of  these  plaintiffs 
was  but  a  step  towards  carrying  out  the  inten- 
tion of  every  member  of  the  association. 

2  Kent,  Com.  620;  Manning  v.  Gasharie,  27 
Ind.  400. 

The  conclusion  is  irresistible,— the  principals 
in  this  business  were  the  members  associated 
together  to  conduct  a  business  for  a  certain 
purpose,  and  if  so  associated,  the  law  says  these 
members  are  partners.  Especially  partners  are 
these  defendants,  for  they  were  not  only  mem- 
bers, but  they  were  officers  of  this  association 
at  the  time  this  sale  was  made;  they  hired  a 
manager,  they  knew  of  the  sale,  they  actively 
carried  on  the  business. 

Bodwell  v.  Eastman,  106  Mass.  525. 

The  courts  have  uniformly  held  that  the 
members  of  an  unincorporated  association 
doing  business  are  liable  as  partners. 

Tuft  v.  Ward,  106  Mass.  518;  Bodwell  v. 
Eastman,  Id.  525;  Manning  v.  Gasharie,  27  Ind. 
401;  Wells  v.  Gates,  18  Barb.  ,554;  Frost  v.  flatt- 
er, 60  Me.  468;  Bibb  v.  /e«tf,51iawlc,  151;  Park 
v.  Spaulding,  10  Hun,  128;  Editor's  Note,  12 
Am.  Dec.  504;  McGreary  v.  Chandler,  58  Mo. 
538;  Boston  &  A.  R.  R.  v.  Pearson,  128  Mass. 
449;  HoadUy  v.  Essex  County,  105  Mass.  519. 

A  distinction  must  be  drawn  between  the 
case  at  bar  and  cases  like  the  followin?: 
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Stafford  Nat.  Bank  v.  Palmer,  47  Conn.  448; 
Fay  v.  Noble,  7  Cush.  188;  Central  City  Sat. 
Bank  v.  Walker,  66  N.  Y.  424. 

In  these  cases  a  number  of  men  attempted  to 
form,  and  supposed  they  had  formed,  a  corpo- 
ration; but  owing  to  some  defect  in  the  organi- 
zation there  was  no  corporation  in  fact.  This 
was  not  known  to  the  stockholders  whom 
creditors  sought  to  hold  as  partners  for  debts 
contracted  by  the  agents  of  the  companv.  The 
courts  held  that  as  the  stockholders  distinctly 
intended  that  the  agent  should  represent  a  cor- 
porate body,  and  not  them,  as  individuals,  he 
could  not  be  considered  as  their  agent,  and  they 
are  not  bound  by  his  acts. 

In  the  case  at  bar,  and  in  the  cases  previously 
cited,  there  was  no  attempt  to  form  a  corpo- 
ration, and  all  acts  were  done  for  individuals, 
and  when  the  individuals  are  found,  their  lia- 
bility follows  as  a  matter  of  course. 

The  doctrine  that  cash  profits,  as  such,  are 
essential  to  the  formation  of  a  partnership  has 
been  exploded.  The  measure  of  benefit  to  a 
man  from  the  business  is  the  measure  of  his 
profit. 

Manning  v.  Gasharie,  27  Ind.  400;  Eteritt  v. 
Chapman,  6"Conn.  847;  Berthold  v.  Goldsmith, 
24  How.  542  (65  U.  8.  bk.  16,  L.  ed.  764); 
Bromley  v.  Elliot,  38  N.  H.  287;  Parker  v. 
Canfield,  87  Conn.  267. 

So  far  as  these  creditors  are  concerned,  it 'mat 
ters  not  whether  the  profits  be  large  or  small,  nor 
does  it  matter  that  the  business  was  formed  to 
sell  to  members  and  the  public.  Each  pur- 
chase by  the  public  lessened  the  cost  of  the 
goods  to  the  members;  for  the  expenses  of 
the  management  were  proportionately  less  the 
greater  the  sales,  while  sharing  in  the  benefit 
of  buying  goods  at  cost  price  deprived  credi- 
tors of  a  part  of  the  means  of  securing  pay- 
ment. 

Manhattan  B.  &  B.  Co.  v.  Sears,  45  N.  Y. 
799. 

II.  The  defendants,  as  members  and  officers 
of  an  unincorporated  association,  are  individ- 
ually liable  for  the  debts  of  the  association 
which  were  contracted,  assented  to,  or  ratified 
by  them. 

In  our  complaint  we  have  described  the  de- 
fendants as  partners,  following  the  mode  of 
procedure  in  the  case  of  Boston  &  A.  R.  R.  v. 
Pearson,  128  Mass.  449. 

If  the  defendants  were  not  partners,  the  er- 
roneous description  is  mere  surplusage.  We 
have  sued  Holden  and  Tate;  the  judgment  in 
any  case  would  run  against  the  individuals. 

Manning  v.  Gasharie,  27  Ind.  400. 

In  the  early  cases  against  societies  and  asso- 
ciations, formed  for  social  and  benevolent 
objects,  the  courts  held  that  these  associations, 
not  being  incorporated,  were  mere  partner- 
ships in  their  relations  to  third  parties. 

Beaumont  v.  Meredith,  8  Ves.  &  B.  180;  Babb 
v.  Reed,  5  Rawle,  158. 

The  rule  has  been  modified  in  England  and 
in  some  of  the  United  States,  ana  in  these 
States, — where  all  unincorporated  associations 
are  not  held  to  be  partnerships,— it  is  held  that 
while  the  officers,  manager,  or  committee  of  an 
unincorporated  association  formed  for  social  or 
benevolent  purposes  are  individually  liable  for 
any  obligation  incurred  by  them,  or  under  their 
direction,  the  members  are  not  individually 
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liable  unless  they  assented  to  the  purchase 
when  made,  or  ratified  it  after  it  was  made. 

Ash  v.  Guie,  97  Pa.  498. 

In  our  case  the  members  joined  the  associ- 
ation for  the  express  purpose  of  carrying  on  a 
business;  they  therefore  assented  to  every  act 
done  by  their  agents  within  the  ordinary  scope 
of  that  business. 

Manning  v.  Gasharie,  27  Ind.  400. 

But  we  are  suing  the  officers  of  the  associa- 
tion. They  must  be  held  responsible  for  their 
own  acts,  or  that  of  their  agent  acting  within 
the  scope  of  the  purposes  of  the  association. 

Re  St.  James  Club,  16  Jur.  1076;  Fkmy>3 
v.  Hector,  2  M.  &  W.  171;  Ash  v.  Guie,  97 
Pa.  498;  Robinson  v.  Robinson,  10  Me.  240. 

The  cases  against  members  of  an  association 
wherein  the  courts  refuse  to  consider  the  as- 
sociation partnerships  are  uniformly  cases 
where  it  is  stated  that  the  purpose  of  the  asso- 
ciation is  not  trade,  business,  or  profit,  and 
hence  no  partnership,  and  where  it  is  clearly 
intimated  that  had  the  purpose  been  trade, 
business,  or  profit,  the  association  would  have 
been  held  a  partnership. 

McMahon  v.  Rauhr,  47  N.  Y.  70;  Lafondx. 
Deems,  81  N.  Y.  512;  and  cases  above  cited. 

III.  But  these  defendants,  as  in  the  lower 
court,  may  here  urge  that  they  were  not  en- 
gaged in  trade,  but  were  conducting  a  benev- 
olent institution,  and  so  are  not  personal!} 
liable. 

How  can  this  case  be  made  to  square  with 
the  accepted  doctrine  of  a  charity,  as  given  bv 
Mr.  Binney  in  the  Girard  WiU  Case* 

"A  charity,"  says  Mr.  Binney,  is  "'whatever 
is  given  for  the  love  of  Qod,  or  for  the  love  of 
your  neighbor,  in  the  catholic  and  universal 
sense, — given  from  these  motives  and  to  t hex- 
ends,  free  from  the  stain  or  taint  of  any  con- 
sideration that  is  personal,  private,  or  self- 
ish." 

The  characteristics  of  a  charity  are  that  it* 
funds  are  derived  from  gifts  and  devises,  and 
that  its  objects  are  to  aid  others  than  the  pro- 
moters of  the  charity. 

Bangor  v.  Rising  Virtue  Lodge  No.  10,  F.  i 
A.  M.  78  Me.  429;  Gorman  v.  RxuseU,  14  CaL 
538;  Babb  v.  Reed,  5  Rawle,  158. 

In  the  case  at  bar  the  members  paid  fees,  and 
shared  in  the  benefits  contemplated  by  the  as- 
sociation. 

If  this  Bridgeport  Co-operative  Association 
were  held  to  be  a  charitable  association,  while 
it  might  conclude  the  question  of  the  partner 
ship  of  these  defendants,  it  would  not,  as  we 
have  previously  shown,  prevent  the  persona! 
liability  of  the  officers  who  contracted  the  debt, 
the  members  who  authorized  it,  assented  to.  or 
ratified  it. 

A»h  v.  Guie,  97  Pa.  498. 

IV.  The  defendants  may,  as  they  did  before, 
claim  that  they  were  a  voluntary  association, 
entitled  to  the  privileges  conferred  by  Rev.  Stat. 
1875,  £  7,  p.  417,  and  farther  claim  that,  by  rea- 
son of  Rev.  Stat.  1875,  §  9,  p.  408,  they,  a* 
members  of  a  voluntary  association,  are  re- 
lieved from  personal  liability  for  debts  incurred 
in  the  name  of  the  association. 

Said  §  7  is  in  these  words:  "Any  number 
of  persons  associated  together  as  a  voluntary 
association,  not  having  corporate  powers,  km 
known  by  some  distinguishing  name,  asy 


Digitized  by 


Google 


1887. 


Davison  v. 


HOLDEN. 


821 


sue  and  be  sued,  and  plead  and  be  impleaded, 
by  such  name." 

This  provision  was  added  to  the  law  in  1864. 
It  did  not  create  voluntary  associations, — they 
had  always  existed. 

Alwater  v.  Woodbridge,  6  Conn.  228. 

Before  its  passage,  suits  for  and  against  these 
associations  had  to  be  brought  by  and  against 
the  persons  so  associated.  This  section  of  the 
statutes  remedied  the  inconveniences  of  the  old 
method  of  procedure,— it  permitted  these  asso- 
ciations to  sue  and  be  sued-by  their  distinguish- 
ingname. 

The  statute  says:  "Any  number  of  persons 
may  sue  and  be  sued."  It  does  not  say  must 
sue  and  be  sued.  It  stands  side  by  side 
with  the  old  method;  it  leaves  that  method,  in 
existence  before  its  passage,  still  existent  and 
untouched. 

Voluntary  associations,  then,  may  be  sued  by 
their  distinguishing  name,  or  the  members  may 
be  jointly  sued,  for  debts  of  the  associa- 
tion. 

Rev.  Stat.  1875,  §  9,  p.  408,  says:  "In  suits 
against  such  associations  as  are  liable  to  be 
sued,  *  *  *  the  individual  property  of  its  mem- 
bers shall  not  be  liable  to  attachment  or  levy  in 
such  suits." 

Section  7  allows  voluntary  associations  to  be 
sued  by  a  distinguishing  name. 

Section  9 says  that  in  such  suits  the  individual 
property  of  the  members  cannot  be  taken  by 
attachment  or  levy.  The  reason  for  this  stat- 
ute is  that,  in  suits  against  the  association  the 
members  would  have  no  notice,  no  day  in 
court;  but  nowhere  in  this  statute  does  it  appear 
that  individual  members  cannot  be  sued,  and 
their  property  taken  in  such  suit.  Such  was 
the  old  method  of.  procedure;  it  has  never  been 
repealed,  therefore  it  is  existent.  For  it  is  fun- 
damental that  subsequent  statutes  which  insti- 
tute new  methods  of  procedure  do  not  repeal 
former  methods  of  procedure  ordained  by  pre- 
ceding statutes,  without  negative  words. 

Potter,  Dwar.  Stat.  p.  156. 

When  the  statute  provides  a  summary  meth- 
od for  commissioners  to  oust  occupants  of  land 
sold.— -held,  that  the  common-law  remedy  of 
ejectment  would  still  He. 

Candee  v.  Hayvsard,  87  N.Y.  656. 

So  when  the  statute  provides  that  suit  may  be 
brought  in  the  name  of  the  assignee, — held,  this 
did  not  take  away  the  old  remedy  of  suit  in  the 
name  of  the  assignor. 

Beach  v.  Fairbanks,  52  Conn.  178.  See  Coe 
v.  Meridtn,  45  Conn.  157;  Hartford  AN.  H.  It. 
R.  Co.  v.  Kennedy,  12  Conn.  529. 

The  law  regarding  voluntary  associations, 
when  first  enacted  (see  Laws  1864,  chap.  16), 
read:  "Any  number  of  persons  associated  to- 
gether for  any  purpose,  may  sue  and  be  sued," 
etc. 

In  the  Revision  of  1866,  §  65,  p.  14,  and  in 
Laws  1867,  chap.  65,  and  in  the  Revision  of 
1875,  §  7,  p.  417,  the  words  "for  any  purpose" 
were  stricken  out. 

Does  not  this  indicate  that  as  early  as  1866, 
and  ever  since  then,  there  have  been"  purposes 
for  which  voluntary  associations,  having  the 
privilege  conferred  by  the  statutory  law  since 
1864,  have  not  been  allowed  to  exist? 

Our  claim  is  that  no  voluntary  association, 
such  as  is  contemplated  by  the  statute,  can  ex- 
coms. 


ist  for  the  purposes  of  business;  and  if  it  can 
exist,  it  is  a  mere  partnership. 

Messrs.  Robert  E.  De  Forest  and  F.  W. 
Holden,  for  defendants,  appellees: 

I.  To  constitute  individual  partners,  as  be- 
tween themselves,  there  must  be  an  express 
agreement  or  clear  understanding  between  them 
to  become  partners,  or  to  do  those  things  which 
make  them  partners.  That  there  was  no  such 
agreement  or  understanding  here  is  evident 
from  the  finding.  Many  of  the  essential  ele- 
ments of  a  partnership  are  entirely  wanting. 

Swift,  in  the  first  volume  of  his  Digest,  side 
page  837,  defines  a  partnership  as  "a  contract 
between  two  or  more  persons,  by  which  they 
join  together  their  money,  goods,  or  labor  for 
the  purpose  of  trade,  upon  an  agreement  that 
their  gain  or  loss  shall  be  divided  proportion- 
ately." 

We  find  substantially  the  same  language  em- 
ployed by  all  the  standard  writers. 

8  Kent,  Com.  p.  24;  1  Pars.  Cont.  p.  147; 
Collyer,  Partn.  Perkins'  ed.  p.  6. 

Here  was  no  joining  together  of  money, 
goods,  or  labor  for  the  purpose  of  trade.  Here 
was  no  agreement  that  the  gain  or  loss  should 
be  divided.  The  only  payment  of  money  was 
a  voluntary  contribution  of  such  small  sums  as 
each  individual  felt  disposed  to  give,  ranging 
from  50  cents  to  $5,  towards  a  charitable  pur- 
pose, upon  which  contribution  he  was  consid- 
ered a  member  of  the  association. 

No  division  of  profits,  or  profits  to  divide,  were 
dreamed  of,  and  equally  foreign  to  the  imagi- 
nation of  these  men  was  it  that  by  giving  small 
sums  to  charity  they  thereby  legally  obligated 
themselves  to  donate  much  larger  amounts  on 
the  ground  of  sharing  business  losses.  The 
members  of  the  association  derived  no  benefit 
whatsoever  from  the  market,  aside  from  what 
the  public  generally  enjoyed. 

Upon  these  facts  it  is  perfectly  obvious  that 
no  jiartnership  in  fact  existed. 

LaMont  v.  Fullam,  183  Mass.  588;  Holmes  v. 
Old  Colony  R  R.  Corp.  5  Gray,  58;  Pillsbuiy  v. 
Pillsbiiry,  20 N.  H.  90;  Newmanv.  Bean,  21  N. 
H.  93;  Rice  v.  Austin,  17  Mass.  197;  Salter  v. 
Ham,  81  N.  Y.  821;  Perrine  v.  Hankinson,  11 
N.  J.  L.  *181. 

But  next,  it  is  equally  plain  that  the  defend- 
ants, as  members  of  that  association,  are  not  es- 
topped from  denying  that  they  were  partners, 
as  against  the  plaintiffs. 

In  order  to  estop  parties  from  denying  a  part- 
nership, where  in  fact  no  partnership  exists, 
two  facts  must  be  established:  (1)  that  the  per- 
sons estopped  held  themselves  out  as  partners 
to  the  party  claiming  the  partnership;  (2)  that 
the  party  seeking  to  avail  himself  of  the  estoppel 
by  reason  of  such  holding  out,  has  believed  in 
the  existence  of  such  partnership,  and  given 
credit  in  the  transaction  in  question  upon  the 
strength  of  such  belief. 

Coll  Iyer,  Partn.  If  19;  Dickinson  v.  Valpy,  10 
Barn.  &  C.128;  Burgan  v.  Cahoon.l  Penny.  820; 
Wood  v.  Pennell.51  Me.  52;  Vice  v.  Lady  Anson, 
7  Barn.  &C.  409;  Denithome  v.  Hook,  1  Pa.  L. 
ed.  788(3  Cent.  Rep.  124);  McLeweev.  Hall,  2  N. 
Y.  L.  ed.  128  (4  Cent.  Rep.  368);  Eastman  v. 
Clark,  53  N.  H.  276;  5  Wait,  Act.  &  Def.  118. 

In  the  present  case  there  is  no  finding  of  any 
holding  out  by  the  defendants  of  themselves  as 
partners  to  anyone. 
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Not  only  does  it  not  appear  that  the  members 
of  this  association  represented  themselves  to  be 
a  partnership,  but  it  does  not  appear  that 
the  defendants  represented  themselves  to  be 
members  of  the  association,  or  that  the  plain- 
tiffs or  anyone  else  knew  or  supposed  that  they 
were  members.  Much  less  does  it  appear  that 
the  plaintiffs  sold  the  goods  on  the  individual 
credit  of  the  defendants.  Indeed,  it  is  an  ad- 
mitted fact  that  the  goods  were  sold  by  the 
plaintiffs  to  the  Bridgeport  Co-operative  As- 
sociation, an  unincorporated  body. 

The  very  language  of  the  finding  effectually 
precludes  the  claim  that  any  credit  was  given 
here  to  the  defendants  as  partners  or  individ- 
ually. 

II.  The  only  remaining  question  is,  Does  the 
finding  disclose  any  individual  liability  of  these 
defendants  for  this  debt? 

We  are  at  loss  to  know  upon  what  ground 
the  plaintiffs  claim  such  liability.  The  action 
was  not  commenced  upon  that  theory.  We 
have  been  summoned  into  court,  as  partners,  un- 
der the  firm  name  of  the  Bridgeport  Co-ope- 
rative Association. 

A  bill  of  particulars  filed  in  the  justice  court, 
where  the  case  was  first  tried  and  decided 
against  the  plaintiffs,  charged  the  defendants 
as  partners.  It  appears  to  have  occurred  to  the 
plaintiffs  in  the  court  of  common  pleas  for  the 
first  time  that  there  was  an  individual  liability 
distiuct  from  a  partnership. 

The  proposition  of  the  plaintiffs  upon  this 
part  of  the  case  is  that  these  goods  were  sold 
and  delivered  to  Holden  and  Tate  individually. 
There  is  not  the  slightest  indication  anywhere 
upon  the  record  that  Davison  Brothers,  at  the 
time  of  the  sale  and  delivery,  knew  of  the  ex- 
istence of  Holden  and  Tate,  and  it,  of  course, 
cannot  be  inferred  that  any  credit  was  given  to 
them  in  the  transaction.  On  the  other  hand,  it 
affirmatively  appears  that  the  credit  was  given, 
and  that  the  goods  were  sold,  to  the  "Bridge- 
port Co-operative  Association,  an  unincorpor- 
ated body,"  a  body  that,  under  the  statute  of  the 
State,  could  be  dealt  with,  trusted,  and  sued  as 
though  incorporated.  There  is  therefore  no 
conceivable  ground  upon  which  the  defend- 
ants can  be  individually  liable,  unless  it  be  that 
the  association  was  acting  as  agents  for  the  de- 
fendants, as  undisclosed  principals,  who  being 
since  discovered  can  now  be  held.  To  main- 
tain this  position  it  would  have  to  be  shown, 
precisely  as  required  in  the  claim  of  an  actual 
partnership,  that  it  was  really  the  intention 
of  these  defendants  individually  to  purchase, 
own,  and  pay  for  these  goods,  and  that  they 
authorized  the  association  to  buy  them  for 
them  individually.  Not  only  is  this  claim  en- 
tirely unsupported,  but  it  is  most  decidedly  re- 
futed by  the  facts  found. 

It  is  perfectly  evident  that  neither  of  these 
defendants,  nor  anyone  else,  ever  imagined  for 
a  single  moment  that  they  (the  defendants)  in- 
dividually were  purchasing,  or  had  any  title 
whatever  to  the  articles  bought  and  sold  i"n  that 
market.  If  this  had  been  so,  the  defendants 
would  not  have  purchased  portions  of  I  hesejsamc 
goods  from  the  association,  as  found  by  the 
court,  but  could  have,  and  undoubtedly  would 
have,  pursued  the  much  simpler  and  more 
economical  course  of  helping  themselves  to  the 
exclusion  of  everyone  else,  without  the  incon- 
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venient  formality  of  payment;  for  surely  a  man 
may  do  what  be  will  with  his  own. 

On  the  contrary,  the  understanding  of  the 
defendants  and  others  belonging  to  the  associa- 
tion was  that  the  association,  acting  as  a  cor- 
poration, should  buy  upon  its  credit,  and  that 
each  member  had  no  title  or  interest  in  or  to 
the  stock  in  trade  of  the  store,  more  than  any 
other  member  of  the  entire  public. 

Certainly,  therefore,  there  can  be  no  possible 
foundation  for  the  idea  that  in  reality  Holden 
and  Tate  were  the  actual  principals, — purchas- 
ing, owning,  having  the  right  to  use  or  dispose 
of,  and  therefore  liable  to  pay  for,  these  articles. 

We  submit,  therefore,  upon  the  whole  case, 
the  judgment  of  the  court  of  common  pleas 
ought  to  be  affirmed. 

Pardee,  J.,  delivered  the  opinion  of  the 

court : 

The  defendants,  with  sundry  other  persons, 
associated  themselves  under  the  name  of  the 
Bridgeport  Co-operative  Association,  an  unin- 
corporated trading  association.  They  estab 
lished  a  meat-market.  Their  purpose  was  to 
buy  at  wholesale,  and  to  retail  to  any  person 
who  would  buy,  regardless  of  membership, 
and  to  the  members,  at  such  a  price  as  would 
relieve  them  from  paying  at  least  one  middle- 
man's profit.  Each  member  contributed  some- 
thing to  the  starting  fund,  the  amount  deter- 
mined by  himself.  No  profits  were  antici- 
pated beyond  payment  of  the  expenses  of 
management.  The  members  held  meetings 
and  elected  officers;  these  employed  managers 
to  conduct  the  business;  these  last  bought  awl 
sold,  paying  the  receipts  to  the  treasurer.  One 
of  the  defendants  was  president,  the  other 
treasurer.  Upon  request  of  the  managers,  the 
plaintiffs  sold  merchandise  to  the  association: 
this  suit  is  for  the  price  thereof. 

It  did  not  otherwise  appear  than  from  the 
above  facts  that  any  of  the  members  of  the 
association  ever  held  themsel  ves  out  as  partners, 
or  as  being  liable  as  individuals  for  the  obli- 
gations of  tbe  association;  or  that  the  plaintiff? 
or  any  other  persons  ever  gave  credit  to  tbem, 
either  as  individuals  or  as  partners:  or  that  the 
members  entered  into  any  agreement  of  c> 
partnership  among  themselves ;  or  into  any 
agreement  or  understanding  by  which  tbev,  or 
any  of  tbem,  should  become  personally  liable 
for  the  debts  of  the  association.  The  defend 
ants  claimed  that  they  were  not  liable  either  as 
individuals  or  as  copartners. 

Tbe  determination  of  the  controversy  as  to 
the  liability  of  the  defendants  depends"  not  at 
all  upon  tbe  question  whether  they  and  lh«- 
other  associated  individuals  were  partners  as 
between  themselves ;  nor  upon  the  question 
whether,  as  between  all  of  the  associates  and 
strangers,  tbey  were  such — but  upon  the  law  of 
agency.  If  the  defendants  clothed  an  agent 
with  unrestricted  authority  to  buy,  tbey  must 
pav,  regardless  of  the  other  questions. 

Upon  the  record,  the  defendants,  with  others 
undisclosed,  associated  themselves  for  com- 
mercial purposes,  for  their  pecuniary  advas- 
tage.  For  con  ven  ience  they  transex-Unl  busaw* 
under  an  assumed  associate  name :  sent  thrir 
managers  and  agents  into  the  market  with  an- 
restricted  authority  to  buy  goods  and  pkdc* 
their  credit  under  "that  name  :  to  buy  for  the 
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benefit  of  all  jointly  and  of  each  individually. 
In  the  due  execution  of  the  authority  conferred 
upon  them  they  contracted  the  debt  in  suit  and 
pledged  the  joint  and  several  credit  of  the 
associates.  As  a  matter  of  law,  the  plaintiffs, 
in  giving  credit  to  the  associate  name,  gave 
credit  to  the  individuals  who  upon  inquiry 
should  be  found  to  stand  behind  it. 

It  is  of  no  legal  significance  that  the  defend- 
ants did  not  intend  to  be  individually  re- 
sponsible, or  that  they  did  not  knopv  or  believe 
that,  as  a  matter  of  law,  they  would  be,  or  that 
they  intended  that  the  goods,  when  bought, 
should  become  the  property  of  the  association. 
Having  given  to  the  agent  unrestricted  author- 
ity to  buy,  tbeir  secret  intent  as  to  the  ultimate 
destination  of  the  merchandise  is  of  no  avail. 
The  rule  that  he  who  instructs  his  agent  to 
buy  can  be  made  to  pay,  stands  quite  independ- 
ent of  intent  or  knowledge;  he  who  buys  by  an 
agent  buys  bv  himself,  and  the  law  imputes  to 
him  knowledge  that  he  must  pay,  and  the  cor- 
responding intent  to  pay,  for  what  he  buys. 

The  statute*  permits  individuals  to  unite 
under  a  distinguishing  associate  name  for  trad- 
ing purposes;  but  they  do  not  thereby  acquire 
either  corporate  powers  or  immunity  from  in- 
dividual liability.    If  they  choose  so  to  do, 
they  can  institute  a  suit  for  the  common  benefit 
in  the  assumed  name;  also  they  mav  be  made 
defendants  under  the  same  name.    If  the  latter, 
execution  will  go  against  common  property  of 
the  association  as  such  and  not  against  individ- 
ual property.    If,  disregarding  the  fact  and 
form  of  association,  the  suit  is  against  all  of 
the  individuals,  execution  will  go  against  the 
individual  property  of  any.    A  suit  may  be  in- 
stituted against  them  as  individuals,  as  at  com- 
mon law,  if  the  plaintiff  will  take  the  risk  of 
naming  all,  and  of  naming  them  correctly.  If 
he  names  only  a  part  of  those  who  should  be 
named,  a  plea  in  abatement  may  be  interposed 
specifying  omitted  names  ;  if  no  such  plea  is 
interposed,  those  who  are  named  are  properly 
sued  and  must  submit  to  judgment.    If  the 
associated  persons  send  an  agent  into  the  market 
with  unlimited  authority  to  make  purchases 
and  contract  debts  in  the  name  and  for  the 
benefit  of  the  association,  and  the  agent  discloses 
the  name  of  the  association  and  not  the  names 
of  the  individuals  composing  it,  the  creditor 
may.  if  be  is  content  to  look  only  to  the  prop- 
erty of  the  association,  as  such,  for  his  security, 
institute  his  action  against  the  association  bv 
its  distinguishing  name.    If  he  desires  to  reach 
the  individual  property  of  members,  he  must 
institute  bis  suit  against  such  and  so  many  of 
them  as  be  can  name,  as  individuals  ;  he  mav 
do  this  even  if  the  sale  was  made  and  the  credit 
given  in  form  to  the  association  and  the  name 
of  no  individual  member  was  then  known  to 
bim.    He  may  do  this  for  the  reason  that  he 
rave  credit  upon  the  request  of  a  known  agent 
for  an  unknown  principal.    By  operation  of 
law,  the  credit  was  to  the  principal  from  the 
beginning,  to  be  enforced  whenever  he  can  be 
discovered. 
Tticre  U  error  in  the  judgment  complained 
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In  this  opinion  the  other  Judges  concurred. 


•See  the  statutory  provisions  referred  to,  set  out 
n  jilalntiff'3  brief,  supra.  [En.] 

:o.\n. 


Ethan  C.  ELY 

e, 

Francis  W.  PARSONS. 

1.  A  highway  may  exist  by  prescription 

or  long-continued  public  use. 

2.  The  existence  of  a  highway  by  dedica- 
tion may  be  found  from  long-continued 
public  use,  and  acquiescence  in  Mich 
use,— even  where  the  land  over  which 
the  way  is  claimed  is  unenclosed  and 
uncultivated, — in  a  State  where  the 
land  is,  as  a  rule,  cut  up  into  small 
farms,  and  where  tracts  of  uncultivated 
and  unenclosed  land  are  comparatively 
few  in  number  and  sum  II  in  extent. 

3.  The  Supreme  Court  of  Errors  cannot  re- 
vise any  error  in  the  weighing'  of  evi- 
dence. 

4.  Whether  the  facts  show  an  intention 
to  dedicate  the  focus  in  quo  to  public 
use  is  a  question  of  fact  for  the  jury 
to  decide  on  the  evidence  in  each  par- 
ticular case. 

5.  Notice  to  the  landowner  is  not  a  pre- 
requisite to  the  exercise  by  a  selectman 
of  his  right  and  duty  to  remove  ob- 
structions from  a  highway. 

6.  A  public  officer  is  responsible  for  the 
wrongful  acts  of  his  subaltern  or  sub- 
agent,  if  he  directed  or  authorized  the 
wrong,  or  if  the  subagent  does  not  hold 
an  office  known  to  the  law,  but  his  ap- 
pointment is  private  and  discretionary 
with  the  officer. 

7.  A  selectman  of  a  town,  having  been 
notified  that  a  highway  was  obstructed 
bv  trees,  directed  a  private  individu- 
al "to  cut  the  brush  and  trees,  and 
make  the  road  passable  at  an  little  ex- 
pense as  possible,"'  lea  ving  it  to  his  dis- 
cretion what  to  cut.  The  person  so 
directed  unnecessarily  cut  some  trees 
which  did  not  interfere  with  travel. 
Held,  that  the  selectman  wns  liable  to 
the  landowner  for  damages  for  the  un- 
necessary cutting. 

8.  Where  a  party  has  failed  in  the  sub- 
stantial object  of  the  suit,  mid  has  left 
only  a  bare  technical  right  to  recover 
nominal  damages,  a  new  trial  will  not 
be  awarded  him  for  that  purpose. 

(Hartford  Filed  April.  1887.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  of  1 1  an  ford 
County  in  favor  of  defendant  hi  an  Action  of 
trespass  to  land,  commi-ined  lit  fori'  a  justice  of 
the  peace.  Affirmed. 
The  trial  court  found  the  following  facts: 
The  land  in  question  is  in  the  northern  part 
of  the  town  of  Enfield.  There  is  there  a  quad- 
rangular tract  containing  about  five  zfsthsoi  a 
square  mile.  It  is  bounded  on  the  north,  west, 
and  south  by  highways,  and  on  the  cast  by 
Shaker  Pond.  The  highway  on  the  north  is 
known  as  the  Brinton  Allen  Road,  and  is  in 
the  State  of  Massachusetts;  that,  on  the  west  as 
the  King  Road;  and  thai  on  the  south  as  the 
Brainard  Road.    Excepting  four  houses  on  the 
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Brainard  Road,  no  houses  stand  on  the  tract; 
and  excepting  the  lands  connected  with  these 
houses,  the  tract  has  never  been  divided  or  en- 
closed by  fences.  Excepting  these  lands  and 
a  few  acres  in  the  southwest  part,  now  owned 
by  the  plaintiff,  which  were  cultivated  more 
than  twenty-five  years  ago,  the  tract  was  for- 
merly entirely  woodland;  and  now  is  wholly 
woodland  or  land  from  which  the  wood  has 
been  cut,  excepting  the  lands  connected  with 
the  four  houses. 

Wesj  of  the  King  Road  and  adjoining  the 
tract  is  another  tract  of  unenclosed  and  uncul- 
tivated woodland  of  about  the  same  area,  and 
north  of  the  Rrinton  Allen  Road  and  these  two 
tracts  is  another  tract  of  about  8,000  acres  of 
uncultivated  and  unenclosed  woodland  lying  in 
tbe  State  of  Massachusetts. 

The  plaintiff  owns  100  acres  of  tbe  first-de- 
scribed tract,  lying  on  the  west  side  thereof, 
and  extending  from  the  Brinton  Allen  Road 
on  the  north  to  tbe  Brainard  Road  on  the  south 
and  bounded  on  tbe  west  by  the  King  Road. 
The  plaintiff's  land  is  unenclosed,  and  is  cov- 
ered with  growing  wood,  mostly  pines  and 
birches. 

Across  the  whole  of  the  first-described  tract 
is  tbe  road  in  dispute,  274  rods  in  length,  sub- 
tending the  angle  made  by  the  junction  of  the 
Brinton  Allen  and  King  roads.  One  terminus 
is  on  tbe  King  Road  near  tbe  southwestern  cor- 
ner of  the  tract,  and  2,800  feet  south  from  the 

i unction,  and  tbe  otber  terminus  is  on  tbe 
Irinton  Allen  Road,  8,500  feet  east  of  the  junc- 
tion. For  115  rods  from  its  southwestern  ter- 
minus it  passes  through  tbe  plaintiff's  land. 
It  is  tbe  shortest  and  most  level  road  between 
the  villages  of  Thompsonville,  in  Enfield,  and 
East  Longmeadow,  in  Massachusetts,  and  saves 
about  a  fourth  of  a  mile  to  those  passing  be- 
tween those  villages,  or  in  the  same  course 
from  points  beyond  or  adjacent.  It  passes 
over  sandy  land,  and  its  track  is  not  liable  to 
be  out  of  repair. 

For  more  than  sixty  years  public  travel  has 
passed  in  the  same  general  direction  as  this 
road  runs,  seeking  to  save  in  distance  and  to 
find  a  more  level  track  for  heavy  loads.  About 
forty  years  ago  tbe  termini  of  tbe  road  were  at 
different  points  from  tbe  present, — the  south- 
ern one  on  the  Brainard  Road,  and  the  northern 
one  on  the  Brinton  Allen  Road  west  of  the 
present  terminus.  But  for  thirty  years  past  all 
travel  has  been  in  the  present  line. 

About  twenty-five  years  ago  the  owner  of 
the  land  dug  a  ditch  across  the  road  at  its 
northern  terminus  to  obstruct  travel,  but  trav- 
elers passed  around  tbe  end  of  the  ditch,  which 
was  soon  filled  up.  This  ditch  was  east  of  the 
land  now  owned  by  the  plaintiff.  About  thir- 
ty years  since  a  former  owner  of  the  land  at 
the  southwest  corner  of  the  first-described  tract 
of  land,  plowed  up  a  portion  of  it,  including  a 
part  of  the  road,  ana  sowed  buckwheat,  but 
the  public  passed  over  the  plowed  land  and 
travel  was  not  interrupted.  The  plaintiff  now 
owns  the  land  where  this  plowing  was  done. 
These  are  the  only  attempts  by  the  owners  of 
the  land  through  which  the  road  runs  to  inter- 
fere with  public  travel,  and  for  twenty-five 
years  last  past  it  has  been  used  by  the  public 
continuously  for  all  purposes  of  travel,  with 
the  knowledge  of , and  without  objection  by,  the 
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landowners,  and  especially  with  the  knowledge 
and  acquiescence  of  the  owners  of  the  plaintiff  s 
land. 

The  road,  passing  through  woodland  for  a 
considerable  part  of  its  course,  is  liable  to  be- 
come obstructed  by  bushes,  branches  of  trees, 
and  young  trees  bent  down  by  ice  and  snow, 
thus  interfering  with  travel.  By  direction  of 
the  selectmen  of  Enfield,  acting  for  tbe  town, 
such  obstructions  bad  been  cut  out,  and  through 
the  land  of  the  plaintiff,  twice  before  1883,— 
once  in  1867  and  once  in  1880. 

The  plaintiff  holds  his  land  under  three 
deeds:  the  first  given  March  14,  1872,  and  tbe 
last  July  29, 1874,  by  Josiah  H.  Hall,  who  told 
the  plaintiff  at  the  time  of  giving  the  deed  that 
the  road  was  a  public  highway,  but  no  refer- 
ence to  it  was  made  in  the  deed,  nor  in  five 
deeds  of  parts  of  the  tract  given  within  twenty- 
five  years,  including  the  three  deeds  to  the 
plaintiff;  which  five  deeds  were  introduced  in 
evidence  by  the  plaintiff. 

The  road  in  question  is  one  of  public  con- 
venience and  necessity,  and  is  a  public  high- 
way created  by  dedication  of  their  lands  to  the 
use  of  the  public  for  a  highway  by  the  owners 
of  the  lands  through  which  the  road  passes,  and 
especially  by  the  owners  of  the  plaintiff's  land, 
and  by  the  acceptance  thereof  by  the  public  as 
and  for  a  highway.  Tbe  court  came  to  this 
conclusion  from  the  facts  herein  found,  de- 
rived from  all  the  evidence  in  the  case,  and  an 
inspection  of  the  road  at  the  request  of  the 
parties. 

In  October,  1888,  while  the  defendant  was  a 
selectman  of  tbe  town  of  Enfield,  and  had 
charge  of  the  highways  in  that  part  of  the 
town  in  which  this  road  lies,  complaints  came 
to  him  that  the  road  was  impassable  from 
trees  and  brush.  One  Button  also  came  to  him 
with  tbe  like  information,  and  wanted  to  cat 
out  the  obstructions.  The  defendant,  having 
inspected  the  road  and  found  it  obstructed  as 
represented,  directed  Button  "  to  cot  the  brush 
and  trees,  and  make  the  road  passable  at  as  little 
expense  as  possible."  Button  had  cut  out  tbe 
road  twice  before  for  the  town,  and  was  com- 
petent for  the  work. 

Afterwards,  in  November,  1888,  Button, 
without  further  instructions  and  alone,  cut  out 
the  road  for  the  town.  All  the  cutiing  which 
be  did  was  necessary  to  make  the  road  passable 
for  travel,  excepting  the  cutting  of  five  white 
birches  and  a  few  limbs  on  the  off  sides  of  two 
pine  trees.  The  birches  stood  from  14  to  17  feet 
from  any  part  of  tbe  road  over  which  travel 
passed,  ana  leaned  away  from  tbe  road.  Tbe 
two  pine  trees  stood  from  9  to  10  feet  away  from 
any  part  of  the  traveled  road,  and  neither  the 
birches  nor  the  limbs  of  the  pine  trees  in  any 
way  impeded  travel  or  were  likely  to  do  so. 
The  trees  cut  were  valuable  only  for  fneL 
Whatever  he  cut  was  left  on  the  premises  by 
him  for  the  plaintiff's  use.  The  plaintiff  lives 
iu  tbe  parish  o&West  Longmeadow,  in  tbe 
State  of  Massachusetts,  about  8  miles  from 
the  place  where  the  cutting  was  done,  and  no 
notice  was  given  to  him  of  the  intended  cat- 
ting. This  cutting  of  the  birches  and  pine 
limbs  was  clearly  unnecessary  to  make  the  road 
passable  or  convenient,  and  was  not  authorised 
by  the  defendant. 

The  plaintiff's  damage  by  the  whole  cutting. 
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If  the  same  was  unlawful,  was  $10.  His  dam- 
age by  the  unnecessary  cutting  was  merely 
nominal. 

On  the  trial  the  plaintiff  claimed  as  matter  of 
law: 

1.  That  in  this  State  a  highway  could  not  ex- 
ist by  prescription,  and  that  in  case  of  unen- 
closed and  uncultivated  land  like  the  plaintiff's, 
dedication  by  the  owners  for  a  highway  could 
not  be  found  from  mere  user  of  the  road  by  the 
public 

3.  That  if  the  road  was  a  highway,  yet  the 
defendant  was  responsible  for  the  unnecessary 
catting  by  Button. 

8.  That  the  failure  to  give  the  plaintiff  no- 
tice made  the  cutting  illegal. 

The  court  overruled  these  claims,  and  ren- 
dered judgment  for  the  defendant  on  the  facts. 

Meters.  J.  W.  Johnson  and  A.  F.  Eg- 
gleaton,  for  plaintiff,  appellant: 

1.  The  court  below  erred  in  holding  that  this 
wood-road  is  a  highway  by  dedication.  Dedi- 
cation must  originate  in  the  voluntary  donation 
of  the  owner  of  the  soil,  and  the  intention  of 
the  owner  to  dedicate  must  be  clear,  manifest, 
and  unequivocal. 

Riley  v.  Hamtnd,  88  Conn.  576. 

Angell,  in  his  work  on  Highways,  8  151, 
well  states  the  law  on  the  presumption  of  dedi- 
cation of  a  road  to  tbe  public,  by  mere  user, 
over  unenclosed  woodlands.  He  says:  "  It 
has  been  decided  that  dedication  of  a  road  to 
the  public  over  the  waste  and  unenclosed  lands 
of  an  individual  ought  not  to  be  inferred  from 
bare  user  alone.  Thus,  where  a  road  that  had 
been  in  existence  for  more  than  fifty  years  had 
originally  passed  entirely  through  woodland, 
the  jury  were  instructed  that  mere  user  by  the 
public,  however  uninterrupted  and  long  con- 
tinued, would  be  insufficient  to  constitute  it  a 
public  road,  but  must  be  accompanied  by  acts 
which  showed  the  use  to  have  been  claimed  as 
a  right,  and  not  by  permission  of  the  owner; 
such  as  working  on  it,  keeping  it  in  repair,  and 
requiring  the  removal  of  obstructions.  To 
prohibit  such  use  would  be  considered  churlish, 
and  would  be  ineffectual  unless  constant  watch 
were  kept;  and  therefore,  to  subject  him  to  the 
presumption  of  dedication  from  such  use, 
would  be  to  exclude  his  property  from  the  pro- 
tection of  the  law."  And  in  the  States  where 
tracts  of  uncultivated  and  unenclosed  lands  ex- 
ist, the  courts  have  declared  the  law  to  be  as 
here  stated. 

Hutto  v.  TindaU,  6  Rich.  L.  (S.  C.)  896;  Fox 
v.  Virgin,  5  Bradw.  515;  Peyton  v.  Shaw,  15 
Bradw.  193;  Ilemns  v.  Smith,  11  Met.  241. 

In  Kyle  v.  Town  of  Logan,  87  111.  64,  the 
court  says:  "  It  is  neither  the  temper,  dispo- 
sition, fashion,  nor  habit  of  the  people,  nor  cus- 
tom of  the  country,  to  obiect  to  the  commu- 
nity crossing  unimproved  lands,  until  owners 
wish  to  enclose." 

See  also  Commonwealth  v.  Fisk,  8  Met.  245. 

2.  Towns  do  not  have  authority  in  this  sum- 
mary manner  to  subject  to  a  public  easement 
land  not  lying  within  the  lines  of  the  highway. 
"  The  boughs  that  overhang  the  traveled  path 
of  a  highway  are  a  nuisance,  and  may  be  cut 
off  by  those  having  the  repair  of  highways  in 
charge,  but  the  trees  cannot  be  cut,  nor  can 
branches  thereof  be  cut  lest  they  should  at  a 
future  time  operate  as  an  obstruction." 
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Wood,  Nuis.  277;  Owens  v.  Crossett,  105  111. 
860;  Beardsley  v.  Hartford,  50  Conn.  529. 

But  trees  themselves  are  not  a  nuisance  when 
growing  on  private  land,  outside  the  limits  of 
the  highway.  The  pine  trees,  which  the  court 
finds  to  have  been  15  or  20  inches  in  diameter, 
were  probably  of  forty  or  fifty  years'  growth. 
Other  trees,  smaller  in  dimensions,  were  cut 
down.  In  fact  there  were  in  all  175  trees  cut 
down.  Does  it  make  no  difference  in  law 
whether  these  trees  stood  upon  the  plaintiff's 
land  outside  or  inside  the  limits  of  the  high- 
way, as  to  the  legal  right  of  the  defendant,  as 
selectman,  to  cut  them  down;  and  especially 
when  no  notice  was  given  to  the  plaintiff  of 
such  intended  cutting? 

8.  The  court  erred  in  holding  that  the  defend- 
ant is  not  liable  for  what  the  court  terms  un- 
necessary cutting.  There  can  be  no  doubt, 
upon  tbe  facts,  that  the  town  is  not  liable. 

Judge  v.  Meriden,  88  Conn.  90;  Waleott  v. 
Swampscolt,  1  Allen,  101. 

Ana  if  the  defendant  is  not  liable  therefor, 
the  plaintiff  must  look  solely  to  Button,  an  ir- 
responsible person,  and  the  plaintiff  is  practi- 
cally without  remedy  for  the  iujury.  There 
can  be  no  question  that  if  the  defendant  did 
such  unnecessary  cutting  himself,  or  authorized 
it  to  be  done,  he  would  be  liable. 

Tearney  v.  Smith,  86  HI.  891;  Elder  v.  Bemis, 
2  Met.  599;  Wetherell  v.  Newington,'  1  Conn. 
L.  ed.  185  (2  N.  E.  Rep.  707).  54  Conn.  78; 
Adams  v.  Richardson,  48  N.  H.  212. 

The  act  done  was  directly  invasive  of  the 
private  rights  of  the  plaintiff.  The  discretion 
which  protects  an  officer  of  the  town  in  the  re- 
pair of  a  highway  stops  at  the  boundary 
where  the  absolute  rights  of  property  begin. 

McCord  v.  High,  24  Iowa.  886. 

It  being  conceded  that  the  defendant  himself 
did  not  do  this  unnecessary  cutting,  were  his 
authority  and  relations  to  Button  such  that  the 
doctrine  of  respondeat  superior  applies?  The 
defendant  told  Button  "to  cut  the  brush  and 
trees,  and  make  the  road  passable."  Was  it 
not  equivalent  to  directing  Button  to  cut  such 
brush  and  trees  as,  in  his  judgment,  should  be 
necessary  to  make  the  road  passable?  Did  not 
the  defendant  commit  to  Button  a  discretion  in 
the  matter?  Button  did  not  act  willfully,  with 
a  view  to  further  his  own  interest  or  to  satisfy 
any  private  or  personal  feeling;  but  he  acted 
honestly,  and  within  the  scope  of  his  employ- 
ment and  duties  as  he  understood  them.  And 
if  there  was  no  express  authority  given  to  him 
to  do  this  unnecessary  cutting,  yet  if  the  rela- 
tion of  master  and  servant  existed  between 
them,  the  defendant  is  clearly  liable. 

Wood,  Mast.  &  Serv.  544,  585;  Smith  v. 
Webster,  23  Mich.  298;  LuttreU  v.  Hazen,  8 
Sneed,  20;  Elder  v.  Bemis,  2  Met.  599;  Howe 
v.  Newmarch,  12  Allen,  49;  Cohen  v.  Dry 
Dock,  E.  B.  &  B.  R.  R.  Co.  69  N.  Y.  170. 

Public  officers  are  not  acting  for  the  public 
when  committing  trespasses  upon  private 
properly. 

Wetherell  v.  Newington,  1  Conn.  L.  ed.  185 
(2  N.  E.  Rep.  707),  54  Conn.  78. 

"With  regard  to  the  responsibility  of  a  pub- 
lic officer  for  the  misconduct  or  negligence  of 
those  employed  by  or  under  him,  the  distinc- 
tion apparently  turns  upon  the  question 
whether  the  persons  employed  are  his  servants, 
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appointed  voluntarily  and  privately,  and  paid 
by  him,  and  responsible  to  him,  or  whether 
they  are  his  official  subordinates,  nominated 
perhaps  by  him,  but  officers  of  the  govern- 
ment; in  other  words,  whether  the  situation  of 
the  inferior  is  a  public  office  or  a  private  ser- 
vice. In  the  former  case  the  official  superior 
is  not  liable  for  the  inferior's  acts;  in  the  latter 
he  is." 

1  Am.  Lead.  Cas.  651:  "Dunlap's  Paley,  Ag. 
800:  Whart.  Neg.  §  288;  Sawyer  v.  Corse,  17 
Gratt.  230;  Elder  v.  Bemis,  2  Met.  599;  SJiep- 
herd  v.  Lincoln,  17  Wend.  250;  Nicholson  v. 
Mounsey,  15  East,  384. 

If  the  trees  stood  within  the  highway  and 
interfered  with  public  travel,  the  defendant 
had  no  right  to  cut  them  down  without  first 
giving  notice  to  the  plaintiff  to  remove  them, 
and  the  failure  so  to  do  made  the  cutting  ille- 
gal, and  the  court  erred  in  holding  to  the  con- 
trary. 

dark  v.  Dasso,  34  Mich.  86;  Bills  v.  Bel- 
knap, 86  Iowa,  583. 

Messrs.  C.  H.  Briscoe  and  J.  Hamlin, 

for  defendant,  appellee: 

1.  The  existence  of  a  highway  may,  in  this 
State,  be  shown  by  prescription. 

Beardslee  v.  French,  7  Conn.  127;  Shericood 
v.  Weston,  18  Conn.  51;  Noyes  v.  Ward,  19 
Conn.  269;  Broicnell  v.  Palmer,  22  Conn.  118, 
121. 

And  the  same  in  other  States. 

2  Greenl.  Ev.  §  662;  Commonwealth  v.  Low, 
3  Pick.  412;  Odiome  v.  Wade,  5  Pick.  421; 
Seed  v.  North  field.  13  Pick.  97;  Siedman  v. 
Southbridge,  17  Pick.  162;  Williams  v.  Cum- 
mington.  18  Pick.  313;  Valentine  v.  Boston,  22 
Pick.  79;  Hicks  v.  Fish,  4  Mason,  310;  Com- 
monwealth v.  Cole,  26  Pa.  187;  Chicago  v. 
Wright,  69  111.  318;  State  v.  Green,  41  Iowa, 
693;  State  v.  Wells,  70  Mo.  685;  Me  Whorter  v.' 
State,  43  Tex.  666. 

2.  In  the  case  of  unenclosed  and  unculti- 
vated land,  a  dedication  for  a  highway  can  be 
found  from  mere  use  by  the  public. 

Ang.  Highways,  §g  182,  142,  143;  8  Kent. 
Com.  451;  Curtiss  v.  Hoyt,  19  Conn.  169;  Noyes 
v.  Ward,  Id.  267;  State  v.  Taff,  37  Conn.  397, 
400;  Cincinnati  v.  WJiitc's  lessee,  6  Pet.  438 
(31  U.  S.  bk.  8,  L.  ed.  456);  Barclay  v.  Howell's 
Lessee,  6  Pet.  512  (31  U.  S.  bk.  8,  L.  ed.  482); 
Morgan  v.  Chicago  &  A.  R.  R.  Co.  96  U.  S. 
716  (Bk.  24,  L.  ed.  743);.  Valentine  v.  Boston, 
22  Pick.  81;  Jennings  v.  Tisbury,  5  Grav,  73; 
Hayden  v.  Stone,  112  Muss.  346;  Denning  v. 
Roome,  6  Wend.  657;  Hunter  v.  Trustees  of 
Sandy  Hill,  6  Hill,  413;  Niagara  Palls  Svsp. 
Bridge  Co.  v.  Buchman,  66  N.  Y.  261;  Fair- 
field v.  Morey,  44  Vt.239;  Mayoi;  etc.  of  Jersey 
City  v.  Mvrris  Canal  &  B.  Co.  12  N.  J.  Eq. 
547:  McCormick  v.  Mayor,  etc.  of  Baltimore, 
45  Md.  512;  State  v.  Welnton,  34  Iowa,  144; 
Green  v.  Bcthea,  30  Ga.  896-  Mayor,  etc.  of 
Madison  v.  Booth,  53  Ga.  609;  Dorcner  v.  St. 
Paul  &\  Chicago  R.  Co.  28  Minn.  271;  Pierpoint 
v.  Harrisrille,  9  W.  Va.  215;  Mansur  v.  State, 
60  Ind.  857;  Mansur  v.  Haughey,  Id.  364;  Port- 
land v.  Whittle,  3  Oreg.  126. 

3.  The  locus  in  quo  being  a  public  highway, 
it  was  the  duty  of  the  town  to  remove  the  trees 
and  brush  that  incommoded  public  travel. 

Gen.  Stat.  p.  231,  $5  1;  Heirison  v.  New 
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Haven,  84  Conn.  142;  State  v.  Merrit,  85  Conn. 
317. 

4.  The  defendant  is  not  liable  for  the  un- 
necessary cutting  of  trees  by  Button. 

1  Rev.*  Swift,  Dig.  71;  Story,IAg.  §§821,  457; 
Church  v.  Mansfield,  20  Conn.  284;  Ogdenv. 
Raymond,  22  Conn.  888;  Thames  Steamboat 
Co.  v.  Housatonie  R.  R.  Co.  24  Conn.  54; 
Crocker  v.  Neie  London.  W.  &  P.  R.  R.  Co.  Id. 
265;  Bacheller  v.  Pinkham,  68  Me.  255;  White 
v.  Phillipston,  10  Met.  110;  Walcott  v.  Swamp- 
scott,  1  Allen,  102;  Johnson  v.  Dunn,  184  Mass. 
524;  Hutchins  v.  Brackett,  22  N.  H.  252;  Con- 
weU  v.  Voorhees,  13  Ohio,  523. 

5.  If  the  defendant  is  liable  for  the  acts  of 
Button,  yet,  as  the  court  has  found  that  the 
damage  from  his  unnecessary  acts  is  merely 
nominal,  a  new  trial  will  not  be  granted. 

Hyatt  v.  Wood,  8  Johns.  239;  Shipman  v. 
Horton,  17  Conn.  481,  487;  Gold  v.  Ire*,  29 
Conn.  128;  Cooke  v.  Barr,  39  Conn.  305;  Briggt 
v.  Morse,  42  Conn.  260;  Raymond  v.  Clark,  46 
Conn.  135. 

6.  It  was  not  necessary  that  the  court  should 
have  found  the  exact  limits  of  the  highway. 
It  found  that  the  highway  as  used  was  ob- 
structed, and  use  determines  the  width  of  a 
highway  that  is  established  by  use.  The  pre- 
sumption in  the  case  of  land  dedicated  fori 
highway  is  that  enough  is  dedicated  to  answer 
the  ordinary  requirements  of  public  travel. 

Hannum  v.  Belrliertoicn,  19  Pick.  311;  Hull 
v.  Richmond,  2  Wood.  &  M.  387. 

Loomis,  J.,  delivered  the  opinion  of  the 

court: 

The  acts  constituting  the  trespass  complained 
of  were  committed  by  one  Button,  by  order  of 
the  defendant  as  a  selectman  of  the  town  of 
Enfield,  and  consisted  of  the  cutting  of  certain 
trees  and  brush  which  obstructed  and  hindered 
the  passage  of  travelers  along  an  alleged  high- 
way of  the  town. 

There  was  no  dispute  as  to  the  acts  done,  the 
official  character  of  the  defendant,  or  the 
ownership  of  the  land.  The  chief  contention 
centered  around  the  question  whether  or  not 
the  locus  in  quo  was  a  highway.  This  we  will 
first  consider,  and  then  notice  briefly  some  sub- 
ordinate questions  that  were  made  in  the  case. 

It  was  conceded  that  if  a  highway  existed,  it 
had  become  established  by  dedication  alone. 
The  conclusion  of  the  trial  court  was  as  fol- 
lows: "The  road  in  question  is  one  of  public 
convenience  and  necessity,  and  is  a  public 
highway  created  by  dedication  of  the  lands 
through  which  the  road  passes,  and  especially 
by  the  owners  of  the  plaintiff's  land,  and  by 
the  acceptance  thereof  by  the  public  as  a  high- 
way." This  is  so  full  and  complete  as  to  pre- 
clude further  contention  on  this  point  unless 
some  error  in  law  intervened  to  vitiate  the  re- 
sult and  produce  a  mistrial.  No  such  error 
appears,  unless  the  claim  of  the  plaintiff  on  the 
trial  is  correct,  as  matter  of  law,  "that  in  th» 
State  a  highway  could  not  exist  by  prescrip- 
tion, and  that  in  case  of  unenclosed  and  uncul- 
tivated land  like  the  plaintiff's,  dedication  b* 
the  owners  for  a  highway  could  not  be  found 
from  mere  use  of  the  road  by  the  public." 

The  first  part  of  the  proposition  as  totk* 
( effect  of  prescription,  or  long-continued  public 


Digitized  by 


Google 


1887. 


Ely  v.  Parsons. 


837 


use,  is  directly  in  the  face  of  the  uniform  tenor 
of  the  authorities  in  this  State  and  elsewhere. 
In  the  language  of  Hinman,  •/.,  in  delivering 
the  opinion  of  the  court  in  Sherwood  v.  Weston, 
18  Conn.  51,  "it  has  long  been  settled  that  the 
existence  of  a  highway  may  be  proved  by  im- 
memorial usage,  or  by  dedication  of  the  road 
to  the  public  use,  as  well  as  by  the  record  of 
the  original  lay-out."  Beardslee  v.  French,  7 
Conn.  138;  Brownell  v.  Palmer,  33  Conn.  118; 
Curtiss  v.  Iloyt,  19  Conn.  169;  Noyea  v.  Ward, 
Id-  269:  State  v.  Taff,  37  Conn.  397;  Guthrie 
v.  A'etc  Haven,  31  Conn.  331;  Commomeealth 
v.  Jjow,  3  Pick.  413;  Reed  v.  NortMrld,  13 
Pick.  97;  Medman  v.  Southbridqe,  17  Pick.  163; 
State  v.  tireen,  41  Iowa,  698;  Chicago  v.  Wright, 
69  111.  818;  Commonwealth  v.  Cole,  36  Pa.  187. 

The  other  part  of  the  plaintiff's  claim  is 
that,  "in  case  of  unenclosed  and  uncultivated 
land,  a  dedication  cannot  be  found  from  mere 
use  of  the  road  by  the  public."  In  answer  to 
this  claim  we  say: 

First,  that  the  court  based  its  conclusion,  not 
only  upon  a  continuous  use  by  the  public  as  far 
back  as  living  witnesses  could  remember,  cou- 
pled "with  the  knowledge  and  assent  of  the 
adjoining  landowners,  and  especially  with  the 
knowledge  and  acquiescence  of  the  owners  of 
the  plaintiff's  land,"  but  also  upon  the  facts 
that  the  town  authorities  had  distinctly  recog- 
nized the  road  as  a  public  highway,  and  had,  as 
early  as  1867,  and  again  in  1880,  removed  the 
obstacles  to  public  travel  in  precisely  the  same 
manner  as  in  the  case  at  bar.  It  is  not  true, 
therefore,  that  the  dedication  rested  on  mere 
user.  This  auswer  would  be  sufficient  without 
controverting  the  legal  proposition  upon  which 
the  plaintiff  relies. 

But,  secondly,  we  doubt  whether  the  proposi- 
tion is  sound  that  as  matter  of  law  it  is  impossi- 
ble to  find  a  highway  by  dedication  from  long- 
continued  public  use  arid  acquiescence  in  such 
use,  where  the  land  over  which  the  way  is 
claimed  is  unenclosed  and  uncultivated. 

We  concede  that  the  plaintiff  cites  some  high 
authorities  in  support  of  his  claim,— Ane. 
Highways,  §  151;  Hutto  v.  Tindall,  6  Rich. 
L.  (  S.  C.)  396;  Peyton  v.  Shaic,  15  Bradw.  193; 
Kyle  v.  Logan,  87  111.  64. 

Hutto  v.  Tindall  seems  to  be  the  leading  case 
on  this  subject.  The  text  from  the  paragraph 
cited  from  Angell  on  Highways,  in  behalf  of 
the  plaintiff,  was  taken  from  the  opinion  of  the 
court  in  that  case,  but  the  principle  of  that 
case,  it  seems  to  us,  is  better  stated  in  the  head- 
note,  as  follows:  "Where  the  mere  use  of  a 
road  by  the  public  through  unenclosed  wood- 
land is  relied  upon  to  establish  a  right  of  way 
in  the  public,  it  must  be  shown  that  the  use 
was  continued  for  twenty  years,  and  was  ad- 
verse." Frost,  J.,  in  delivering  the  opinion, 
explained  what  was  meant  by  adverse  use, 
namely,  "such  acts  as  showed  that  the  way 
was  claimed  as  a  right,  and  not  used  by  the 
permission  of  the  owner  of  the  land  over  which 
it  passed."  No  fault  can  be  found  with  such 
a  statement  of  the  law;  but  in  applying  the 
principle  to  the  facts  of  that  case,  a  mere 
evidential  fact,  namely,  that  the  land  was  un- 
enclosed woodland,  was  given  a  conclusive  ef- 
fect to  show  that  the  use  was  not  adverse,  and 
that  there  was  no  intention  to  dedicate  the  way 
to  the  public. 

CONN. 
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In  a  few  States,  where  there  are  large  tracts 
of  nnenclosed  and  uncultivated  lands,  the  law 
has  been  applied  to  the  same  manner  for  the 
protection  of  landowners,  and  it  has  also  been 
applied  to  the  uncultivated  lands  held  by  the 
United  States  government  where  a  way  has 
l>een  used  as  a  highway  over  them  for  more  than 
twentv  years. 

In  Phipps  v.  State,  7  Blackf.  513,  the  court 
said  :  "  We  do  not  think  this  doctrine  of  dedi- 
cation from  user  is  at  all  applicable  to  the  ex- 
tensive, uncultivated  domain  of  the  United 
States.  This  domain  is  not  in  the  actual,  visi- 
ble possession  of  anybody.  There  is  no  one  to 
watch  and  guard  against  encroachment.  It  is 
impossible  that  the  general  government  should 
know  whether  its  unseated  lands  are  improper- 
ly used  for  highways  or  not.  There  cannot, 
therefore,  exist  that  consent  by  the  owner  to 
the  use  of  his  land  for  a  road,  from  which  dedi- 
cation can  be  presumed."  The  principle  in- 
voked in  behalf  of  the  plaintiff  is  here  recog- 
nized as  exceptional,  that  where  the  owner  is 
so  situated  with  reference  to  his  land  that  he 
cannot  know  how  it  is  being  used,  his  assent 
is  not  to  be  presumed  from  such  use. 

It  is  obvious  that  the  doctrine  under  discus- 
sion is  not,  as  a  rule  of  law,  as  well  adapted  to 
a  State  like  our  own,  where  the  land,  as  a  rule, 
is  cut  up  into  small  farms,  and  where  tracts  of 
uncultivated  and  unenclosed  lands  are  compar- 
atively few  in  number  and  small  in  extent. 
As  a  matter  of  evidence,  however,  it  is  un- 
questionably true,  and  applicable  here  as  else- 
where, that  the  fact  that  the  land  over  which 
a  way  by  dediction  is  claimed  is  unenclosed 
woodland,  ought  greatly  to  weaken,  and  often 
to  overcome,  the  presumption  of  an  inten- 
tion to  dedicate,  to  l)e  derived  from  the  use. 

It  may  be  that  the  trial  court  did  not  give 
this  fact  the  weight  it  ought  to  have  had;  but,  if 
so,  this  court  is  powerless  to  revise  any  error 
in  the  weighing  of  evidence.  In  this  respect 
the  position  of  this  court  is  unlike  that  of  the 
highest  courts  of  some  other  jurisdictions, 
where  the  finding  of  the  court  below  does  not 
preclude  additional  and  sometimes  contrary  in- 
ferences of  fact  in  the  court  above.  We  find 
little  or  no  disparity  in  the  authorities  upon 
the  proposition  that  it  is  a  question  of  fact  for 
the  jury  to  decide,  on  the  evidence  in  each  par- 
ticular case,  whether  the  facts  show  an  inten- 
tion to  dedicate  the  locus  in  quo  to  public  use. 
A  question  of  intention  must  necessarily  be  a 
pure  question  of  fact. 

But  it  may  be  suggested  that,  as  the  fact  that 
land  is  unenclosed  and  uncultivated  is  conceded 
to  be  very  strong  evidence  to  rebut  the  pre- 
sumption of  an  intention  to  dedicate  it,  there 
can  be  no  harm  done  by  making  it  conclusive. 
We  think  it  more  logical  and  in  better  accord 
with  the  analogies  of  the  law,  and  on  the  whole 
more  just,  if  the  fact  is  used  merely  as  evi- 
dence. Its  weight  depends  on  the  character 
and  amount  and  duration  of  the  use,  and  the 
purpose  which  the  way  used  subserves  in  pro- 
moting public  convenience;  all  which,  being 
known  to  the  landowner,  may  signify  to  him  a 
use  so  unmistakably  adverse  that  his  assent 
must  be  presumed  in  the  absence  of  any  dis- 
i  sent.  But  were  the  principle  made  an  abso- 
I  lute  rule  of  law,  no  such  discriminations  could 
I  be  made;  it  would  apply  equally  to  a  small  and 
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casual,  and  to  a  large  and  constant,  use;  to  a 
neighborhood  crossing  and  to  a  great  public 
thoroughfare;  to  a  email,  uncultivated  tract  and 
to  a  large  one.  And  how  would  the  doctrine 
be  applied  if  we  suppose  the  way  used  to  pass 
first  over  cultivated  land  and  then  over  a 
small  tract'of  unenclosed  and  uncultivated  land 
of  a  different  owner,  the  whole,  however,  serv- 
ing some  great  purpose  of  public  convenience 
and  necessity?  Would  the  first  part  of  the 
way  become  by  dedication  a  mere  cul  de  tae,  or 
would  the  use  of  the  whole  go  for  naught  be- 
cause a  part  was  over  uncultivated  ana  unen- 
closed land  ?  Such  are  only  a  few  of  the  diffi- 
culties attending  the  application  of  the  princi- 
ple as  a  rule  of  law. 

The  character,  extent,  and  manifest  purpose 
of  the  use  might  as  well  be  made  conclusive  as 
the  character  of  the  land  used.  Both  must  be 
considered  in  connection  with  all  the  circum- 
stances, to  arrive  at  a  just  conclusion  upon  the 

auestion  whether  there  has  been  a  concession  of 
ie  way  by  the  owner  of  the  soil.  In  this  case 
the  fact  of  dedication,  having  been  found  upon 
proper  and  apropriate  evidence,  has  been  con- 
clusively established. 

If,  then,  the  locus  was  a  highway ,  and  the  trees 
obstructed  the  travel  over  it,  it  was  both  the 
right  and  the  duty  of  the  defendant  to  remove 
the  obstructions. 

But  it  is  said  that,  as  a  prerequisite  to  the 
exercise  of  such  right  and  duty,  notice  to  the 
plaintiff  was  necessary  before  the  cutting.  We 
cannot  accept  such  a  proposition.  Public 
rights  were  interfered  with;  public  travel  was 
actually  obstructed;  the  town  was  exposed  to 
liability  for  damages  done  to  the  traveler. 
Why,  then,  require  the  selectman  to  go  Smiles 
to  notify  the  landowner  before  he  could  take 
away  the  hindrance  to  travel?  Delay,  presum- 
ably, would  have  injured  the  public  without 
conferring  any  benefit  on  the  owner  of  the 
land.  It  is  found  that  the  wood  was  all  left  on 
the  premises,  which  the  owner  had  the  benefit 
of  without  the  expense  of  cutting  it  himself. 

It  is  well  settled  that  a  nuisance  which 
actually  obstructs  public  travel  may  be  abated 
by  anyone  who  is  injuriously  affected.  The 
defendant  surely  cannot  be  in  any  worse  posi- 
tion because  it  was  his  official  duty  to  remove 
the  obstructions  to  prevent  any  such  injury. 

The  plaintiff,  in  his  reasons  of  appeal,  also 
complains  because  the  court  omitted  to  find 
any  definite  limits  of  the  highway,  and  to  de- 
termine whether  the  cutting  of  the  trees  was 
within  these  limits  or  not.  No  question  as  to 
the  limits  of  the  highwav  was  made  in  the 
court  below,  and  the  case  did  not  depend  upon 
it.  The  question  was  whether  the  trees 
actually  obstructed  public  travel.  It  was  so 
found;  and  this  of  necessity  involved  the  find- 
ing that  they  projected  within  the  limits  of  the 
traveled  path,  and  no  one  would  claim  that  a 
highway  established  by  user  could  be  of  less 
extent. 

But  another  claim  of  law  remains  to  be  con- 
sidered,—whether  the  defendant  was  liable  for 
the  unnecessary  cutting  by  Button. 

The  defendant  directed  Button  "to  cut  the 
brush  and  trees,  and  make  the  road  passable  at 
as  little  expense  as  possible."  The  court  finds 
that  "all  the  cutting  which  Button  did  was 
necessary  to  make  the  road  passable  for  travel, 
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excepting  the  cutting  of  five  white  birches  and 
a  few  limbs  on  the  off  side  of  two  pine  tree*. 
The  birches  stood  from  14  to  17  feet  from  any 
part  of  the  road  over  which  travel  passed,  and 
leaned  away  from  the  road.  The  two  pine 
trees  stood  from  9  to  10  feet  away  from  any 
part  of  the  traveled  road,  and  neither  the 
birches  nor  the  limbs  of  the  pine  trees  in  any 
way  impeded  travel,  or  were  likely  to  do  so." 

The  court  further  finds  that ' '  the  plaintiff's 
damage  by  the  whole  cutting,  if  the  same  was 
unlawful,  was  $10.  His  damage  by  the  un- 
necessary cutting  was  merely  nominal " 

The  defendant  invokes  for  his  protection  the 
rule  that  a  public  officer  or  agent  is  responsible 
only  for  his  own  misfeasance  or  negligence, 
and  not  for  the  negligence  of  his  subaltern, 
provided  the  latter  is  competent  for  the  work. 
Story,  Ag.  §  821;  Whart.  Ag.  §  550. 

Although  the  general  language  in  which  the 
rule  is  stated  in  the  books  may  at  first  seem 
decisive  of  this  question,  yet  we  think  it  is  not 
applicable  to  this  case.  In  stating  the  prop- 
osition that  the  principal  is  not  liable,  a 
qualification  stated  in  Story  on  Agency,  tupra, 
should  always  be  understood  ;  that  is.  that  he 
is  not  liable  unless  be  directed  or  authorized 
the  wrong.  Then  there  is  another  very  impor- 
tant distinction,  to  the  effect  that  if  the  inferior 
or  subagent  holds,  not  an  office  known  to  the 
law,  but  his  appointment  is  private  and  dis- 
cretionary with  the  officer,  the  principal  is 
responsible  for  his  acts.  This  distinction  is 
more  fully  stated  in  a  note  to  the  case  of  Wilton 
v.  Peverly,  in  1  Am.  Lead.  Cas.  5th  ed.  marg. 
651. 

In  Shepherd  v.  Lincoln,  17  Wend.  350,  it  was 
held,  Cowen,  J.,  delivering  the  opinion,  that  a 
superintendent  of  repairs  on  the  canals  of  the 
State  is  personally  liable  in  an  action  on  the 
case  for  damages  sustained  by  an  individual 
through  the  negligence  of  workmen  employed 
in  making  repairs. 

In  the  case  at  bar,  upon  the  finding,  we  do 
not  think  Button  should  be  regarded  as  au  in- 
ferior public  officer  or  agent,  but  rather  as  act- 
ing solely  under  the  defendant,  so  that  the 
question  we  are  considering  turns  on  the 
authority  given  by  the  defendant  to  Button. 
There  was,  of  course,  no  express  authority  as 
the  court  finds  to  do  unnecessary  cutting,  but 
there  was  express  authority  "  to  cut  the  brush 
and  trees,  and  make  the  road  passable."  No 
trees  were  pointed  out,  no  limits  given,  no 
restriction  of  any  kind  was  mentioned,  no  in- 
dication was  given  as  to  the  defendant's  own 
judgment,  but  the  work  was  all  committed  to 
the  judgment  and  discretion  of  Button  as  to 
what  should  be  cut  There  is  no  claim  or 
suggestion  that  Button  acted  maliciously  or 
wantonly,  but  he  acted  on  his  own  judgment, 
just  as,  in  effect,  he  was  told  to  do,  and  so  we 
say  he  acted  within  the  scope  and  course  of  his 
employment,  so  that  his  act  was  the  defend- 
ant's act  The  case  is  therefore  clearly  within 
the  principle  of  law  as  given  in  Wood's  Law  of 
Master  and  Servant,  %  288  :  "  When  a  person 

Euts  another  in  his  place  to  do  certain  acts  in 
is  absence,  he  necessarily  leaves  him  to  de- 
termine for  himself,  accordinglo  his  judgment 
and  discretion,  according  to  circumstances  and 
exigencies  that  may  arise,  when  and  bow  the 
act  is  to  be  done,  and  trusts  him  for  its  proper 
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execution  ;  consequently  be  is  answerable  for 
the  wrongful  execution  of  the  act,  either  in  the 
manner  or  occasion  of  doing  it,  provided  it  is 
done  bona  fide  in  the  prosecution  of  his  busi- 
ness, and  within  the  scope  of  the  servant's  ex- 
press or  implied  authority,  and  not  from  mere 
caprice  or  wantonness  and  wholly  outside  the 
duties  imposed  upon  him  by  the  master."  See 
the  cases  cited  in  note  3  of  this  section  ;  also 
the  case  of  Smith  v.  Webster,  23  Mich.  298. 

We  conclude  that  there  was  error  in  holding 
the  defendant  not  liable  for  the  unnecessary 
cutting,  which  would  give  the  plaintiff  a  new 
trial  if  the  court  had  not  found  that  the  damage 
from  the  unnecessary  cutting  was  merely 
nominal.  The  mere  fact,  however,  that  only 
nominal  damages  can  be  given,  would  not  be 
conclusive  on  this  question.  Regard  must  be 
had  to  the  real  purpose  and  object  of  the  suit. 
If  it  was  instituted  to  try  some  question  of 
permanent  right,  and  the  party  is  found  en- 
titled to  that  right,  but  it  happens  that  only 
nominal  damages  can  be  given,  there  can  be  no 
objection  on  that  account  to  giving  a  new  trial: 
but  if  the  party  has  failed  m  the  substantial 
object  of  the  suit,  and  has  left  only  a  bare, 
technical  right  to  recover  nominal  damages,  a 
new  trial  will  not  be  awarded  him  for  that 
purpose. 

The  complaint  in  this  suit  was  manifestly 
brought  to  determine  whether  the  plaintiff  had 
a  right  to  the  land  which  was  in  use  for  a  high- 
way; if  error  had  intervened  tending  to  defeat 
him  in  the  establishment  of  this  right,  the 
finding  that  his  damages  were  merely  nominal 
would  have  constituted  no  objection  to  a  new 
trial:  but  the  plaintiff  entirely  failed  in  the  real 
object  of  the  suit,  but,  by  reason  of  the  acci- 
dental cutting  of  some  brush  and  trees  not  ne- 
cessary to  make  the  highway  passable,  he  has  a 
bare  technical  right  to  nominal  damages.  But 
substantial  justice  has  been  done.  Had  he 
asked  compensation  for  the  unnecessary  cut- 
ting, merely,  the  defendant  presumably  would 
have  paid  him  even  more  than  nominal 
damages,  for  he  had  no  object  except  to  vindi- 
cate the  right  of  the  public  to  use  the  way. 

That  a  new  trial  must  be  denied  under  these 
circumstances  is  abundantly  sustained  by  the 
uniform  tenor  of  the  decision,  in  this  State  and 
elsewhere.  Shipman  v.  Horton,  17  Conn.  487; 
Gold  v.  Ives,  29  Conn.  123;  Oooke  v.  Barr,  89 
Conn.  306;  Brigg$v.  Mom,,  42  Conn.  260;  Hyatt 
v.  Wood,  3  Johns.  239;  Hudspeth  v.  Allen,  26 
Ind.  165;  Plumleigh  v.  Batoson,  1  Gilm.  544. 

There  tea*  no  error  in  the  judgment  complained 

of. 

In  this  opinion  the  other  Judges  concurred. 


Henry  BREWSTER  et  al. 

v. 

Sarah  S.  COWEN. 

1.  A  decision  of  the  trial  court  that  the 
body  of  defendant  is  liable  to  impris- 
onment is  a  matter  outside  of  that  part 
of  the  record  which  can  be  brought  up 
for  revision  upon  writ  of  error,  and  an 
assignment  of  error  based  thereon  is 
not  to  be  considered. 

CONN. 


v.  Cowen.  829 

2.  Under  the  present  law  (Acts  1882,  chap. 
50),  an  appeal  performs  the  office  of  a 
WTit  of  error. 

8.  When  a  first  writ  of  error  abates 
through  an  act  of  the  plaintiff  in  error, 
or  is  in  any  way  put  an  end  to  by  his 
act,  a  second  writ  of  error  brought  in 
the  same  court  is  not  a  supersedeas 
of  execution;  and  this  rule  is  now  ap- 
plicable to  appeals. 

4.  This  rule  should,  perhaps,  be  qualified 
so  as  not  to  apply  to  a  case  where  the 
first  writ  is  withdrawn  and  a  new  one 
substituted  for  a  good  cause, — like  the 
making  of  better  service. 

5.  Where  a  writ  of  error  is  brought  for 
the  mere  purpose  of  superseding  the 
execution  it  should  not  be  allowed  to 
have  that  effect. 

6.  If  an  execution  is  served  and  returned 
too  early,  it  is  yet  legal  as  against 
the  special  bail,  unless  it  has  been  in- 
jurious to  him. 

(Hartford — Filed  July,  1897.) 

CASE  reserved  in  the  Superior  Court  of  Hnrt- 
ford  County  for  the  advice  of  this  court. 
Action  upon  a  recognizance  of  the  defendant 
as  special  bail.  Judgment  for  pl«iittiff*  ad- 
vised. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  Chamberlin  and  E.  S.  White, 
for  plaintiffs  : 

The  writ  of  error  is  not  a  supersedeas  when 
brought  for  the  purpose  of  delay. 

Button  v.  Tracy,  4  Conn.  872,  and  cases  cited 
in  the  opinion. 

It  is  also  held  that  a  new  writ  of  error,  sub- 
stituted for  one  voluntarily  withdrawn,  is  not  a 
supersedeas. 

1  Swift,  Dig.  794;  Button  v.  Tracy,  supra. 

By  comparing  the  assignments  of  error  in 
the  appeal  and  the  writ  of  error,  it  will  be  found 
that  they  are  identically  the  same,  with  the  ex- 
ception of  the  fifth  assignment  in  the  writ  of 
error,  which  is  based  on  the  decision  of  the  court 
as  to  the  right  to  levy  the  execution  uponthe 
body  of  the  defendant,  which  is  a  matter  foreign 
to  the  record;  and  it  is  well  settled  that  on  such 
matters  no  writ  of  error  will  lie. 

Bishop  v.  Vose,  27  Conn.  7;  Nichols  v.  Bridge- 
port, Id.  465;  Elphick  v.  Hoffman,  49  Conn. 

An  appeal,  under  our  statute  (Acts  1882,  chap. 
50),  performs  the  office  of  a  writ  of  error. 

Schlesinger  v.  Chapman,  52  Conn.  271. 

Messrs.  C.  E.  Perkins  and  W.  W.  Perry, 
for  defendant : 

The  rule  of  the  common  law  upon  which  the 
claim  that  the  writ  of  error  was  not  a  super- 
sedeas is  based,  refers  only  to  writs  of  error  taken 
out  for  the  purpose  of  delay  only.  This  will 
not  be  inferred  where  there  is  any  good  reason 
for  the  second  writ.  The  finding  here  does  not 
show  any  improper  purpose  of  delay,  but  simply 
a  legitimate  intent,  fully  carried  out  in  act,  to 
ascertain,  before  surrender,  whether  or  not  the 
judgment  was  erroneous  in  any  respect.  It  may 
be  claimed  that  the  appeal  first  taken  was,  in 
effect,  a  writ  of  error  which  abated  by  fault  of 
the  appellant,  and  that  therefore  the  writ  of 
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error  taken  out  and  served  March  29, 1884,  was 
not  a  supersedeas.  But  the  writ  of  error  raised 
a  new  question, — the  question  as  to  the  liability 
of  Pratt's  body.  Under  our  present  practice 
I  hat  question  was,  after  judgment  and  before 
execution,  an  undetermined  question.  The 
purpose  of  the  writ  of  error  was  to  settle  that, 
in  connection  with  the  other  questions  in  the 
case.  It  should  also  be  said  that,  the  evident 
intent  of  the  statute,  providing  for  the  removal 
of  the  stay  of  execution  during  the  pendency 
of  a  writ  of  error,  was  to  prevent  controversy 
and  accurately  define  the  position  of  all  parties 
in  due  season.  Since  the  passage  of  that  stat- 
ute this  court  has  recognized  only  one  exception 
to  the  rule  that  every  writ  of  error  operates  as  a 
supersedeas;  the  exception  being  the  case  of  a 
writ  simply  raising  questions  already  distinctly 
decided  by  this  court. 

Tyler  v.  Hamerslcy,  44  Conn.  414;  Oatlin  v. 
Baldwin,  47  Conn.  178. 

Granger,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plaintiffs 
upon  a  recognizance  of  the  defendant  as  special 
bail  in  ji  suit  brought  by  the  plaintiffs  against 
one  Henry  C.  Pratt  in  the  Superior  Court  in 
Hartford  County.  The  plaintiffs  recovered 
judgment  in  that  suit  in  May,  1883.  Pratt  ap- 
pealed from  that  judgment  to  the  Supreme 
Court  of  Errors  at  its  October  Term  in  1883. 
The  appeal  was  entered  in  that  court  at  that 
term,  but  the  appellant  had  not  procured  the 
record  printed,  and  the  case  was  continued  to 
the  January  Term,  1884,  when  the  appellant 
withdrew  his  appeal  on  the  8th  day  of  theroonth. 
On  the  81st  of  January  the  plaintiffs  took  out 
cxecutiou  on  the  judgment  against  Pratt,  and 
placed  it  in  the  bands  of  Chapman,  a  deputy 
sheriff  of  Hartford  (bounty,  to  serve  and  return . 
The  officer  made  search  for  property  and  for 
the  body  of  Pratt,  but  could  find  neitner  within 
his  precincts,  and  on  March  29.  1884,  returned 
the  execution,  with  an  indorsement  of  rum  est 
intent  us,  to  the  clerk  of  the  court,  the  return 
being  made  about  four  o'clock  of  the  afternoon 
of  that  day.  Earlier  on  the  same  day  Pratt 
took  out  a  writ  of  error  from  the  judgment 
and  caused  it  to  be  served  upon  the  attorneys 
of  the  plaintiffs  the  same  day  at  about  three 
o'clock  in  the  afternoon.  At  tire  time  of  the  re- 
turn of  the  execution  by  the  officer  he  had  no 
knowledge  of  the  service  of  the  writ  of  error, 
and  acted  in  entire  good  faith  in  the  matter. 

The  single  defense  set  up  against  the  present 
suit  upon  the  recognizance  is  that  the  writ  of 
error  taken  out  by  Pratt  was  a  supersedeas  of 
the  execution;  and  the  only  question  in  the 
case  is  whether  it  was  so. 

On  this  point  it  is  found  that  the  assignment 
of  errors  made  by  Pratt  in  his  writ  of  error  is 
the  same  with  the'reasons  of  appeal  assigned  by 
him  in  the  preceding  appeal  in  the  same  case, 
with  the  single  exception  of  the  following  as- 
signment of  error,  namely,  "that  the  court  erred 
in  holding  that  the  IkmIv  of  the  defendant  in  the 
original  cause  was  liable  to  imprisonment  upon 
execution,  and  in  ordering  the  issue  of  execu- 
tion against  his  body." 

This  assignment  of  error  it  is  very  clear  is  not 
a  pertinent  one.  inasmuch  as  the  question 
whether  the  defendant  was  liable  to  imprison- 
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'  ment  upon  the  execution  was  one  lying  wholly 
I  outside  of  that  part  of  the  record  that  cooM  be 
j  brought  up  for  revision  upon  a  writ  of  error. 
!  It  is  not  an  error,  if  it  be  one,  that  entered  into 
j  the  judgment,  or  upon  which  the  judgment 
could  be  reversed.   It  is  therefore  to  be  laid 
wholly  out  of  the  case. 
!    Under  our  present  law  an  appeal  performs 
i  the  office  of  a  writ  of  error,  there  being  no 
i  matter  of  error  that  could  be  assigned  upon  a 
,  writ  of  error  that  cannot  be  assigned  and  con- 
sidered on  an  appeal.    This  was  clearlv  in- 
|  tended  by  the  Act  of  1882  (Acts  1882,  chap.  50), 
I  which  provided  for  the  carrying  up  of  eases  by 
appeal  instead  of  by  motion  for  a  new  trial  or 
I  motion  in  error,  and  we  so  held  in  the  recent 
i  case  of  Schlesinaer  v.  Chapman,  52  Conn.  271. 
•  Pratt  has  therefore  once  been  before  this  court 
i  by  proceedings  in  error  with  the  same  question* 
!  that  he  brings  up  again  by  his  later  writ  of 
error. 

It  has  been  repeatedly  held  that  where  a  first 
writ  of  error  abates  through  an  act  of  the 
plaintiff  in  error,  or  is  in  any  way  put  an  end 
to  by  his  act,  a  second  writ  of  error  brought  in 
the  same  court  is  not  a  supersedeas  of  execution. 
Button  v.  Tracy,  4  Conn.  372;  Birch  v.  Triste, 
8  East,  412;  Enticistle  v.  Shepherd,  2  T.  R  78: 
1  8wift,  Dig.  794;  2  Tidd,  Pr.  1083.  This  rale 
applied  here  would  seem  to  determine  that  tbe 
bringing  of  tbe  writ  of  error  was  not  a  super- 
sedeas of  the  execution. 

The  rule, peril aps, should  be  qualified  so  as  not 
to  apply  to  a  case  where  tbe  first  writ  is  with- 
drawn and  a  new  one  substituted  for  good 
cause,  like  the  making  of  better  service;  but 
this  qualification  would  not  affect  the  present 
case. 

But  there  are  further  facts  found  in  tbe  case. 
It  is  found  that  "  Pratt  supposed  that  the  legal 
effect  of  the  writ  of  error  would  be  to  supersede 
the  execution,  and  he  caused  the  writ  of  error 
to  be  served  for  the  purpose  and  with  the  intent 
that  the  service  of  the  execution  should  be  sus- 
pended." Here,  in  addition  to  tbe  fact  that  bi« 
writ  of  error  was  a  second  and  unnecessary 
proceeding  in  error,  we  find  that  his  motive  in 
bringing  the  writ  of  error  was  to  procure  a  su- 
persession of  the  execution.  This  is  a  motive 
which  the  law  cannot  encourage,  and  the  exist- 
ence of  which  defeats  its  very  object. 

The  authorities  are  numerous  that  where  a 
writ  of  error  is  brought  for  the  purpose  of  delay 
it  does  not  supersede  tbe  execution.  Dutton  v. 
Tracy,  supra;  Spooner  v.  Garland,  2  Maule  4 
S.  474;  Hawkins  v.  Snur/QS,  Id.  477;  Kemvlatd 
v.  Marauley,  4  T.  R.  436. 

In  Matter  man  v.  Grant,  5  T.  R.  714.  the  de- 
fendant's attorney  had  said  that  the  reason  why 
he  brought  the  writ  of  error  was  that  if  tbe  de- 
fendant should  pay  the  money  pending  tbe  ac- 
tion he  would  never  get  it  from  tbe  original 
debtor,  but  that  while  the  cause  was  depending 
he  might  prevail  on  him  to  settle  it:  and  tht 
was  held  sufficient  evidence  of  the  mere  purpose 
of  delay  to  prevent  the  writ  of  error  being  a 
superwdcas  of  the  execution. 

This  same  principle,  as  one  founded  in  jus- 
tice, and  as  necessary  to  the  administration  of 
justice,  has  been  repeatedly  recognized  in  our 
legislation.  Thus.in  our  statute  with  reearu  to 
motions  in  error,  passed  in  1828,  it  is  provided 
that  such  motions  may  be  allowed  "  if  the  court 
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shall  be  of  opinion  that  they  are  not  intended 
for  delay."  Gen.  Stat.  p.  450,  §  14.  So  in  the 
statute  with  regard  to  summary  process  for  ob- 
taining possession  of  leased  premises,  it  is  pro- 
vided that  the  defendant  may  have  twenty-four 
hours  after  judgment  to  procure  a  writ  of  error, 
and  that "  execution  shall  be  stayed  during  that 
time  if  it  shall  appear  to  the  justice  who  renders 
the  judgment  that  such  proceedings  are  not  had 
for  the  purposes  of  delay."  Gen.  Stat.  p.  492, 
§  10.  And  by  a  statute  passed  in  1864  it  is 
provided  that  "during  the  pendency  of  any 
writ  of  error  in  the  supreme  court  the  defendant 
in  error  may  apply  to  any  judge  of  the  court  for 
the  suspension  of  the  stay  of  execution, and  that, 
if  it  shall  be  shown  that  there  is  no  reasonable 
cause  for  the  allowance  of  the  writ,  the  judge 
may  order  that  the  levy  of  the  execution  shall 
not  be  further  suspended  by  reason  of  the  pen- 
dency of  the  writ."   Gen.  Stat.  p.  452,  8  23. 

Another  question  was  made  as  to  whether, 
aside  from  all  the  objections  considered,  the 
officer's  return  upon  the  execution  was  not 
made  too  early,  and  whether,  therefore,  if  the 
service  had  been  completed  before  the  writ  of 
error  was  served,  the  service  would  not  have 
been  inoperative  as  against  the  special  bail. 
We  think  it  not  necessary  to  consider  this 
question,  both  because  the  ground  upon  which 
we  have  placed  the  case  is  sufficient  to  dispose 
of  it,  and  because,  if  the  execution  was  served 
and  returned  too  early,  it  would  yet  have  been 
legal  unless  it  had  been  injurious  to  the  present 
defendant.  Of  course  it  could  not  be  injurious 
unless  the  body  of  the  debtor  had  been  surren- 
dered by  the  bail  or  he  had  surrendered  himself 
to  the  officer  to  be  taken  on  the  execution  before 
the  return  dav,  and  no  such  surrender  was  made 
or  tendered. "  Hall  v.  White,  27  Conn.  488. 

Ttie  Superior  Court  is  advised  to  render  judg- 
ment for  the  plaintiffs. 

In  this  opinion  the  other  Judges  concurred. 


Sarah  H.  GOODSELL'S  APPEAL  from 
Probate. 

1.  The  weight  of  authority  is  that,  in  the 
absence  of  a  statute,  marriage  alone, 
unaccompanied  with  the  birth  of  a 
child,  will  not  revoke  a  will. 

2.  The  Connecticut  Statute  of  1821,  pro- 
viding that  no  devise  of  real  estate 
should  be  revoked  except  by  cancella- 
tion, etc.,  or  by  a  later  will  or  codicil, 
applied  to  every  will  containing  both 
devises  of  real  estate  and  bequests  of 
personal  property,  as  well  as  to  wills 
containing  devises  of  real  estate  only. 

3.  Section  185  of  chap.  110,  Session 
Laws  1886,  providing  that  "if,  after 
the  making  of  a  will,  the  testator  shall 
marry,  or  if  a  child  is  born  to  the  testa- 
tor, and  no  provision  is  made  in  the 
■will  for  such  contingency,  such  mar- 
riage or  birth  shall  operate  as  a  revoca- 
tion of  such  will,"  is  not  retrospective. 

(Fairfield  Filed  Aujrust,  1887.) 

APPEAL  from  a  judgment  of  the  Superior 
Court  for  Fairfield  County  affirming  a 
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decree  of  the  Probate  Court  establishing  the 
will  of  John  Goodsell.  Affirmed. 

The  appeal  from  the  probate  court  was 
taken  by  Sarah  H.  Goodsell,  widowvof  the  tes- 
tator; Heman  B.  Goodsell,  heir  at  law,  was 
admitted  as  a  party  appellant  in  the  superior 
court,  and  joined  the  original  appellant  in  the 
present  appeal. 

The  superior  court  found  the  following  facts: 

The  appellant  is  the  widow  of  the  testator. 
They  were  married  May  29,  1871.  The  will 
was  made  before  the  testator  and  tBe  appellant 
became  engaged  to  be  married.  The  testator 
died  February  14,  1886,  never  having  had  a 
child,  and  leaving  a  brother  and  the  son  of 
a  deceased  brother  as  his  next  of  kin.  The  in- 
ventory of  his  estate  amounts  to  $16,284.91,  of 
which  about  $5,800  is  personal  estate. 

In  the  summer  of  1871,  and  soon  after  his 
marriage,  the  testator  told  his  wife  that  he  had 
made  a  will  before  he  had  ever  seen  her,  and 
that  he  should  go  to  the  executor  and  get  it 
and  have  it  destroyed,  because  he  did  not  want 
it  to  stand  the  way  it  was,  inasmuch  as  she 
was  not  remembered  in  it.  He  said  it  ought 
not  to  stand  the  way  it  was.  Directly  after 
this  conversation  he  went  to  Bridgeport,  where 
the  executor  lived,  obtained  the  will  from  him, 
showed  the  envelope  containing  it  to  his  wife, 
and  told  her  that  it  was  not  good  for  anything 
but  to  be  destroyed,  because  it  left  her  out. 
Nothing  was  ever  said  between  them  about  the 
will  afterwards,  and  she  supposed  it  was  de- 
stroyed; but  the  testator,  during  his  lifetime, 
after  obtaining  the  will  from  the  executor, 
kept  it  locked  up  in  a  drawer  in  his  bureau, 
the  key  of  which  he  kept  in  his  own  posses- 
sion. After  his  death  it  was  found  in  the 
drawer,  which  was  locked,  and  the  key  in  the 
widow's  possession.  This  drawer  contained, 
besides  the  will,  some  title  deeds  of  real  estate, 
a  quantity  of  canceled  checks,  some  pam- 
phlets, old  letters,  and  waste  papers.  Another 
drawer  in  the  same  bureau,  similarly  locked, 
contained  some  promissory  notes  and  other 
valuable  papers  of  the  testator.  The  bureau 
stood  in  a  small  room  adjoining  his  living- 
room. 

The  appellant  offered  to  prove  that  when  she 
married  the  testator  she  had  but  a  nominal 
amount  of  property,  which  was  scon  after- 
wards entirely  lost,  and  that  she  then  remained 
without  means  of  her  own  until  the  testator's 
death.  Upon  objection  by  the  appellee  this 
evidence  was  excluded. 

The  appellant  claimed  that  the  statements 
of  the  testator  and  the  facts  above  referred  to 
amounted  to  a  revocation  of  the  will,  in  so  far 
as  it  disposed  of  personal  estate,  if  not  as  an 
entirety  ;  and,  further,  that  the  will  had  been  re- 
voked by  his  marriage;  also  that  the  will  had 
been  revoked  by  the  statutes  of  1875  and  1885, 
relating  to  the  effect  of  a  subsequent  marriage 
upon  a  will. 

The  court  overruled  these  claims  of  the  ap- 

Sellant,  and  rendered  a  judgment  affirming  the 
ecree  of  the  probate  court  establishing  the  will. 
Mr.  J.  H.  Perry,  for  appellant,  Sarah  H. 
Goodsell: 

1.  A  will  may,  in  this  State,  be  revoked  by 
parol  unless  that  method  of  revocation  is  ex- 
pressly prohibited  by  statute. 

Card  v.  Orinman,  5  Conn.  164. 
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If,  owing  to  §  8,  p.  403,  of  the  Revision  of 
1866,  devises  of  real  estate  could  not  be  so  re- 
voked, nevertheless  bequests  of  personal  prop 
erty  still  remained  subject  to  -the  rule  estab- 
lished in  that  case.  The  statute  prescribing 
how  wills,  both  of  real  and  personal  estate, 
shall  be  revoked,  was  not  passed  until  1875. 

Rev.  1875,  p.  370,  §  7. 

Wills  may  be  revoked  in  part  (for  instance, 
either  as  to  the  devises  of  real  estate  or  be- 
quests of  personal  property  therein  contained) 
and  remain  good  as  to  the  balance,  and  should 
then  be  admitted  to  probate  only  as  to  the  part 
unrevoked. 

Deane  v.  Littlefield,  1  Pick.  289;  Heath  v. 
Witkington,  6  Cush.  497;  Brush  v.  Wilkins,4 
Johns.  Ch.  515;  Sheath  v.  York,  1  Vea.  &  B. 
390. 

Such  a  qualified  probate  has  heretofore  been 
claimed  to  be  proper  by  at  least  one  member 
of  the  present  court. 

Irwin' t  App.  88  Conn.  181. 

Mr.  Goodsell'd  will  was  admitted  to  probate 
as  an  entirety,  and  therefore  erroneously,  if  by 

{>arol  or  in  any  other  way  It  had  been  revokea 
n  whole  or  in  part.  The  declarations  and  acts 
of  the  testator  amounted  to  a  revocation. 

Witter  v.  Mott,  2  Conn.  68:  Card  v.  Orin- 
man,  supra.  See  also  Sherry  v.  Lazier,  1 
Bradf.  Sur.  442.  • 

2.  In  those  States  in  which  a  widow  in 
cases  of  intestacy  receives  with  the  children  a 
distributive  portion  of  her  husband's  estate, 
marriage  after  the  execution  of  a  will  revokes  it. 

Tyler  v.  Tyler,  19  111.  151;  American  Board 
of  Comrs.  v.* Nelson,  72  111.  564;  Byrd  v.  Surles, 
77  N.  C.  485. 

The  reasons  given  for  the  above  decisions  ap- 
ply to  similar  cases  in  Connecticut,  because  here 
also  a  widow  inherits  from  her  husband  upon 
the  same  principle  as  a  child.  ' 
Kingsbury  v.  Scotill,  26  Conn.  852. 
And  where  there  are  no  children,  as  in  this 
case,  she  has  a  decided  preference  over  the  next 
of  kin. 

The  common  law  was  so  that  the  birth  of  a 
child  alone  after  the  execution  of  the  will 
revoked  it,  because  it  would  not  be  consid- 
ered that  a  man  intentionally  disinherited  any 
person  who,  in  the  absence  of  a  will,  would 
have  received  a  share  of  his  property,  and  there- 
fore, unless  such  persons  were  in  a  position  to 
inherit  when  he  made  his  will,  ana  were  not 
mentioned  in  it,  or  unless  the  possibility  of  their 
subsequent  existence  was  provided  for  in  the 
will,  it  was  held  that  the  testator  did  not  intend 
such  a  result,  and  the  will  was,  ipso  facto,  re- 
Sherry  v.  Lotier,  1  Bradf.  Sur.  487;  Bloomer 
v.  Bloomer,  2  Bradf.  Sur.  845;  Hughes  v.  Hughes, 
87  Ind.  188,  185;  McGuUum  v.  McKenzie,  26 
Iowa,  510:  Sneed  v.  Ewing,  5  J.  J.  Marsh.  472. 

The  reason  of  the  above  rule,  and  the  reason- 
ing of  the  courts  in  the  above  cases,  apply  with 
equal  force  to  the  case  of  a  subsequent  mar- 
riage without  children  in  Connecticut,  where 
the  wife,  unless  expressly  disinherited,  inherits 
as  a  child. 

Implied  revocations  are  not  within  the  stat- 
ute prescribing  how  express  revocations  of 
wills  shall  be  made,  and  therefore  not  within 
the  statute  of  1866  already  referred  to.  Ac- 
480 


cordingly  the  revocation  implied  from  the  sub- 
sequent marriage  of  Mr.  Goodsell  revokes  the 
whole  will. 

Brush  v.  Wilkins,  4  Johns.  509. 

8.  If  the  will  had  not  already  been  revoked 
at  common  law  by  the  marriage,  these  statutes 
expressly  revokea  it.  It  is  entirely  competent 
for  a  statute  to  revoke  by  ifs  provisions  a  pre- 
viously executed  will. 

Moultrie  v.  Hunt,  28  N.  Y.  397,  cited  with 
approval  in  Irwin's  App.  33  Conn.  138. 

The  only  question  open  to  discussion  under 
this  claim  is  whether  the  statutes  referred  to 
were  intended  to  revoke  wills  then  in  existence, 
by  marriages  already  made;  for  it  must  be  con- 
ceded that  they  might  have  that  effect  if  it  was 
so  intended;  and  we  suggest  that  under  the  ad- 
mirable reasoning  in  the  case  of  Moultrie  v. 
Hunt,  supra,  the  statutes  in  question  must  ne- 
cessarily affect  previously-executed  wills  unless 
the^  are  expressly  exempted  from  their  provi- 
sions, and  that  therefore  such  was  the  intention 
of  the  statutes. 

Further,  inasmuch  as  these  statutes  simply 
made  that  a  provision  of  enacted  law  which 
before  had  been  a  canon  of  the  unwritten  law, 
they  manifestly  should  apply  to  cases  already 
affected  by  that  unwritten  law.  The  text-books 
and  decided  cases  abound  in  suggestions  that 
most  of  the  States  have  thought  it  advisable  to 
take  the  effect  of  subsequent  marriages  and 
births  upon  wills  out  of  the  unwritten  law, 
and  put  it  where  it  will  be  more  certainly 
known  and  commonly  understood.  This  does 
not  change— it  only  promulgates — the  law, 
and  was  especially  wise  in  this  State,  where  no 
case  involving  the  point  at  issue  has  ever  been 
decided  by  our  supreme  court. 

Again,  these  statutes, by  their  terms,  may  well 
apply  to  existing  facts.  They  certainly  coo- 
tain  no  prohibition  against  such  an  application, 
while  the  Act  regulating  the  formal  execution 
of  wills  was  carefully  excluded  from  applying 
to  those  already  executed. 

Rev.  1875,  p.  869,  §  2. 

In  the  next  place  we  suggest  that  these  stat- 
utes are  remedial,  arc  intended  to  obviate  an 
evident  and  gross  injustice  (as,  for  instance,  the 
case  at  bar),  and  by  operating  upon  already  ex- 
isting cases  work  no  injustice  to  the  testator. 
Their  whole  theory  and:  object  is  to  accomplish 
what  every  humane  consideration  requires  as 
to  presume  the  testator  desired;  namely,  that 
the  chief  object  of  his  bounty  and  his  prin- 
cipal distributee  in  case  of  intestacy  should 
not  be  disinherited  by  a  will  made  with  no  such 
contingency  in  view.  The  law  says  that  such 
an  intention  shall  not  be  believed  unless  the 
testator  expressly  states  it,  and  that  wills  open 
to  this  objection  are  manifestly  not  the  wills  of 
their  makers,  and  shall  not  be  probated  as  sock. 
We  respectfully  submit,  therefore,  that  not  to 
require  these  statutes  to  apply  to  all  wills  not 
already  probated,  the  execution  of  which  has 
been  followed  by  a  marriage,  is  to  defeat  then- 
manifest  purpose,  to  leave  the  evil  which  gave 
them  birth  largely  unremedied,  and  to  cam 
out  what  testators  presumably^ never  intended. 

Mr.  6.  P.  Carroll,  for  Heman  B.  Good- 
sell,  heir  at  law. 

Messrs.  R.  E.  De  Forest  and  F.  L.  lMr 
era,  for  appellees. 
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Pardee,  J.,  delivered  the  opinion  of  the 
court: 

John  Goodsell  made  his  will  in  January,  1871, 
disposing  of  real  and  personal  estate.  He 
was  married  in  the  following  May;  he  died  in 
1886;  bis  wife  survives;  no  child  was  born  to 
them.  A  brother  and  a  nephew  are  next  of 
kin.  He  left  the  will  executed  in  1871;  it 
made  no  mention  of  his  wife;  she  was  not 
known  to  him  when  it  was  executed.  The  court 
of  probate  approved  the  will  and  admitted  it  to 
probate.  The  widow,  Sarah  H.  Goodsell,  ap- 
pealed. The  superior  court  dismissed  the  ap- 
peal and  affirmed  the  decree  of  the  probate 
court.  The  widow  and  a  nephew  of  the  testa- 
tor join  in  an  appeal  to  this  court.  The  rea- 
sons assigned  are  these:  (1)  that  the  court  did 
not  hold  that  the  statements  and  acts  of  the 
testator,  as  set  fortk  in  the  finding,  amounted 
to  a  revocation  of  the  will,  at  least  in  so  far  as  it 
disposed  of  personal  estate;  (2)  that  the  court 
did  not  hold  that  the  will  was  revoked  by  chap. 
110,  $1135  of  the  Acts  of  1885,  nor  by  chap.  84 
of  the  Acts  of  1876;  (8)  that  the  court  did  not 
hold  that  the  will  was  revoked  by  the  subse- 
quent marriage  of  the  testator,  at  least  in  so  far 
as  it  disposed  of  personal  estate;  (4)  that  the 
court  excluded  the  evidence  offered  by  her  in 
relation  to  her  pecuniary  condition,  as  stated  in 
the  finding. 

By  the  common  law,  marriage  and  the  birth 
of  a  child  revoked  a  will.  Because  of  the  strong 
affection  of  a  father  for  his  child,  and  the  pre- 
sumed absolute  dependence  of  the  latter  upon 
the  former  for  the  necessaries  of  life,  whenever 
a  man  marries  and  a  child  is  born  to  him,  and 
he  dies,  having  made  no  change  in  a  will  exe- 
cuted previous  to  marriage,  which  contains  no 
provision  in  behalf  of  such  child,  the  law  as- 
sumes that  it  does  not  speak  his  mind;  that  the 
will,  if  made  under  the  altered  circumstances, 
would  have  been  different;  and  sets  it  aside. 
Marriage  without  the  birth  of  a  child  does  not 
support  such  assumption,  for  the  wife  can  pro- 
tect herself  by  antenuptial  contract,  and  has 
dower. 

In  1  Redfield  on  Wills,  4th  ed.  298,  it  is  said: 
"The  question  was  very  elaborately  reviewed  at 
an  early  day  by  the  most  eminent  of  the  Ameri- 
can chancellors,  and  the  conclusion  reached, 
upon  a  thorough  examination  of  the  cases  from 
the  days  of  Cicero  forward,  that  the  subsequent 
marriage  and  birth  of  a  child  are  an  implied  re- 
vocation of  a  will,  either  of  real  or  personal  es- 
tate; but  such  presumptive  revocation  may  be 
rebutted  by  circumstances.  It  seems  that  a  sub- 
sequent marriage  or  birth  of  a  child,  alone,  will 
not  amount  to  a  revocation;  both  must  concur. 
Brush  v.  Wilkina,  4  Johns.  Ch.  606.  The  same 
conclusion  was  reached  by  Shaw,  Ch.  J.,  after  a 
careful  examination  of  the  authorities,  in  a  case 
in  Massachusetts.  Warner  v.  Beach,  4  Gray, 
162;  1  Jarm.  Wills,  272  (5th  Am.  ed.  with  notes 
by  Randolph  &  Talcott);  Card  v.  Alexander, 
48  Conn.  504. 

Cases  in  Illinois  and  North  Carolina  have 
been  brought  to  our  notice,  determining  that 
marriage  alone  is  a  revocation,  for  the  reason 
that  if  there  had  been  no  will,  the  wife  would 
have  been  entitled  to  a  distributive  portion  of 
the  husband's  estate;  and  the  court  assumes  that 
the  husband  did  not  intend,  by  will,  to  put  her  in 
a  worse  condition  than  if  he  had  made  none.  But 
1  Conn.  n.  b.  b.  v.  rv. 


we  think  that  the  weight  of  authority  is 
against  revocation  by  marriage  alone,  for  the 
reason  already  given;  and  that  the  courts  in 
many  States  in  which  the  wife  shares  with  the 
children  in  case  of  intestacy,  are  against  revo- 
cation by  marriage  alone. 

In  1821  a  statute  was  passed  which  provided 
that  no  devise  of  real  estate  should  be  revoked 
except  by  burning,  canceling,  tearing,  or  oblit- 
erating it  by  the  testator,  or  Dy  some  person  in 
his  presence  by  his  direction,  or  by  a  later  will 
or  codicil.  Thereupon,  revocation  by  parol,  or 
by  presumptions  or  inferences  drawn  from  the 
pecuniary  condition  of  the  wife,  or  from  the 
manner  or  place  of  keeping  a  will,  became  and 
continued  to  be  impossible  until  the  statute  of 
1885  went  into  operation.  The  statute  of  1821 
applied  to  every  will  containing  devises  of  real 
estate,  and  every  will  containing  both  devises 
of  real  estate  and  bequests  of  personal  property. 
That  is,  the  presence  of  a  devise  of  real  estate 
protects  the  bequest  of  personal  property  from 
every  other  than  statutory  revocation;  and,  so 
far  as  that  statute  is  concerned,  when  a  testator 
executed  a  valid  will  for  the  disposition  of  both 
real  and  personal  estate,  and  subsequently  mar- 
ried and  died,  leaving  his  will  unchanged,  even 
if  it  made  no  provision  for  the  wife,  the  law  did 
not  revoke  a  part  of  it  for  the  purpose  of  mak- 
ing it  express  what  is  assumed,  contrary  to  his 
written  declaration,  to  have  been  the  real  intent 
of  the  testator,  because  thereby  would  come 
into  operation  the  assumption  that  the  partial 
will  was  contrary  to  his  plan  for  the  division 
of  his  estate.  Either  the  scheme  of  the  law  is 
to  govern  the  distribution  of  the  estate  in  its 
entirety  or  the  scheme  of  the  testator.  A  dis- 
tribution, the  result  of  assumption  in  part  and 
in  part  of  fact,  would  be  offensive  both  to  the 
law  and  to  the  testator. 

In  1885  (Seas.  Laws  1885,  chap.  110,  §  185) 
a  statute  was  passed,  as  follows:  "If,  after  the 
making  of  a  will,  the  testator  shall  marry,  or  if 
a  child  is  born  to  the  testator,  and  no  provision 
is  made  in  the  will  for  such  contingency,  such 
marriage  or  birth  shall  operate  as  a  revocation 
of  such  will." 

As  a  rule  of  interpretation,  all  statutes  are  to 
operate  prospectively  unless  they  contain  lan- 
guage unequivocally  and  certainly  retrospec- 
tive. The  above  statute  looks  forward,  and  not 
backward.  It  can  be  said  to  be  a  remedial 
statute  only  in  the  sense  that  all  statutes  are 
passed  because  they  are  expected  to  benefit  the 
public  either  by  lifting  burdens  or  conferring 

Kivilegea.  It  is  not  the  casting  of  a  common- 
w  rule  into  the  fixed  form  of  a  statute,  for 
there  was  no  such  rule  in  existence.  It  is  the 
gift  of  a  right  to  a  wife  to  demand  and  receive 
a  greater  share  of  her  husband's  estate,  under 
specified  circumstances,  than  she  previously 
could  receive.  We  may  be  of  opinion  that  the 
right  given  to  the  wife  in  this  statute  should 
have  been  given  to  her  long  before,  but  that  is 
not  a  valid  reason  why  a  lawgiving  additional 
rights  should  operate  retrospectively.  Possibly 
estates  in  like  situation  with  the  one  before  us 
have  been  settled  and  property  vested;  possibly 
wrong  would  be  inflicted  if  we  should  give  re- 
trospective effect  to  this  statute. 

There  it  no  error  in  the  judgment  of  the  Su- 
perior Court. 

In  this  opinion  the  other  Judges  concurred. 
58  481 
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Myron  KINNEY,  Plff.  in  Err., 
v. 

Livona  M.  BLACKMER,  Admx.  of  Louise 
Robbins,  Deceased. 

Where  the  arrangement  between  the 
builder  of  a  house  and  the  owner  of 
the  land  on  which  it  was  to  be  built 
was  that  the  former  should  build  a  house 
of  such  character  and  cost  as  he  chose, 
and  that  the  landowner  should  pay  him 
a  certain  sum  and  no  more,  and  that  the 
builder  should  furnish  the  remainder, 
and,  as  compensation,  should  have  the 
privilege  of  occupying  the  house,  when 
completed,  with  his  family  and  the  land- 
owner (who  was  his  mother-in-law),  and 
the  plaintiff  furnished  materials  to  the 
builder,  and  filed  a  certificate  of  me- 
chanics' lien  based  on  a  contract  be- 
tween plaintiff  and  the  builder,  and  not 
mentioning  the  name  of  the  landowner, 
— Held,  in  an  action  to  foreclose  the  lien 
(there  being  no  finding  of  authority  in 
the  builder  to  bind  the  landowner),  that 
the  builder  must  be  regarded  as  the 
original  contractor;  that  the  plaintiff 
was  merely  a  subcontractor,  within 
the  meaning  of  Gen.  Stat.  p.  360,  §  11; 
that  the  landowner  was  not  bound,  as 
a  principal  in  the  transaction;  and  that 
hence  the  plaintiff  was  not  entitled  to  a 
judgment  against  her. 

(Hartford  Filed  September,  1887.) 

¥RIT  of  error  to  review  a  judgment  of  the 
Superior  Court  for  Windham  County  in 
an  action  to  foreclose  a  mechanics'  lien.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Charles  E.  Searls,  for  plaintiff  in 
error: 

1.  Certain  questions  of  law  which  might 
otherwise  arise  in  this  case  need  no  discussion, 
in  the  light  of  the  decision  of  this  court  in 
Paine  v.  Tillinghatt,  52  Conn.  588. 

2S  The  case  at  bar,  relieved  of  the  embar- 
rassing questions  settled  in  the  case  referred  to, 
narrows  itself  down  to  this:  Can  Blackmer 
be  regarded,  under  the  arrangement  between 
himself  and  Mrs.  Robbins,  as  rightfully  acting 
for  her  within  the  spirit  of  the  law? 

The  points  of  similarity  between  this  case 
and  the  case  in  52  Conn,  are  many.  In  each 
the  money  to  be  furnished  by  the  owner  was 
paid  to  the  party  procuring  the  material  before 
notice  had  been  given  the  owner  that  materials 
furnished  had  not  been  paid  for.  In  each 
there  was  a  limitation  as  to  the  amount  to  be 
furnished  by  the  owner.  In  each  the  whole 
arrangement  was  entrusted  to  the  party  acting 
for  the  owner.  In  the  one  case  the  party  pro- 
curing the  materials  was  the  brother,  in  the 
other  the  son-in-law,  of  the  owner.  In  each 
case  there  was  a  secret  arrangement  between 
the  owner  and  the  party  ordering  the  material. 
In  each  case  the  money  advanced  by  the  owner 
was  sufficient  to  pay  for  the  material,  and  in 
each  nothing  was  paid  therefor. 

8.  The  house  constructed  under  the  agree- 
ment between  Robbins  and  Blackmer  was  to 
be,  by  virtue  of  that  agreement,  the  property  of 
482 


the  said  Robbins;  and  a  fair  interpretation  of 
the  arrangement  between  the  parties,  as  out- 
lined by  the  committee  in  his  report,  is  to  the 
effect  that  Mrs.  Robbins,  wishing  to  build  a 
house  upon  premises  owned  by  her,  arranged 
with  her  son-in-law  to  act  for  her  and  as  W 
agent  in  the  matter,  with  this  verbal  under- 
standing that,  if  he  would  lake  charge  of  the 
work,  and  put  into  the  house  whatever  money 
might  be  required -for  its  completion,  over  and 
above  the  sum  of  $200,  he  might,  as  a  compen- 
sation for  his  services  and  outlay,  occupy  the 
house  jointly  with  her,  rent  free.  If  Black- 
mer failed  to  do  as  he  agreed,  he  would  lose  his 
right  to  the  occupancy  of  the  bouse.  He  was 
in  no  sense  of  the  word  a  contractor.  He  was 
acting  for  Mrs.  Robbins  in  procuring  material 
and  employing  labor  in  the  construction  of  a 
bouse  for  her,  but  under* a  private  arrange- 
ment unknown  to  the  plaintiff. 

4.  Blackmer  and  Mrs.  Robbins  were  joint 
builders,  and  each  had  an  interest  in  the  house 
when  finished,  Mrs.  Robbins  being  the  legal 
owner  and  Blackmer  having  an  equitable  right 
therein;  and  in  that  view  of  the  case  Blackmer 
acted  for  himself  and  as  the  agent  of  Mrs. 
Robbins.  Blackmer's  interest  has  been  fore- 
closed, and  we  claim  that  Mrs.  Robbins' in- 
terest is  equally  subject  to  foreclosure. 

Mr.  ffl.  A.  Shnmway,  for  defendant  in 
error. 

Loomis,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  is  a  writ  of  error  brought  to 
this  court,  alleging  in  substance  that  the  plain- 
tiff brought  to  the  May  Term  of  the  Superior 
Court  for  Windham  County,  in  the  year  1881, 
a  complaint  for  the  foreclosure  of  a  mechanic}' 
lien  against  Ezekiel  Blackmer  and  Louse 
Robbins  (then  in  life,  but  since  deceased),  in 
which  he  obtained  judgment  against  Black- 
mer, but  judgment  was  rendered  in  favor  of 
Robbins.  This  last-mentioned  judgment  he 
claims  was  erroneous  for  the  alleged  reason 
that  Ezekiel  Blackmer,  in  purchasing  lumber 
and  materials  of  the  plaintiff,  which  entered 
into  the  erection  of  the  building  on  the  land  of 
said  Robbins,  upon  which  the  lien  then  in  suit 
was  placed,  acted  for  and  in  behalf  of.  and 
under  the  authority  of,  Robbins,  and  that  she 
was  thereby  bound  as  principal  in  the  trans- 
action. 

If  the  record  of  the  former  proceeding  dis- 
closes an  v  such  error,  the  judgment  complained 
of  should  be  set  aside;  but  no  such  error  ap- 
pears. On  the  contrary  the  facts  support  the 
judgment. 

The  certificate  of  lien  upon  which  the  suit 
was  based  states  explicitly  mat  the  lien  claimed 
is  based  on  a  contract  between  Kinney  (the 
plaintiff)  and  Ezekiel  Blackmer,  and  the  name 
of  Louise  Robbins  is  not  mentioned  in  the  cer- 
tificate. The  land  is  described,  upon  which 
the  building  was  erected,  but  the  name  of  the 
owner  is  not  stated  in  the  certificate. 

The  f acts  in  the  case  were  found  by  a  com- 
mittee, and  it  appears  that  the  land  described 
in  the  certificate  was  in  fact  the  land  of  Rob- 
bins. 

The  arrangement  between  Blackmer  and 
Robbins  was  that  Blackmer  should  faoOd  a 
house  on  the  land,  of  such  character  and  cast 
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as  he  chose;  that  Robbins  was  to  pay  Black- 
mer  the  sum  of  $200  and  no  more;  and  that 
Blackmer  should  furnish  the  remainder,  and, 
as  compensation,  should  have  the  privilege  of 
occupying  the  house,  when  completed,  with  his 
family  and  Robbins,  who  was  his  mother-in- 
law. 

The  house  cost,  when  completed,  $425. 
Blackmer  bought  all  the  materials  and  em- 
ployed all  the  workmen  without  the  knowledge 
or  direction  of  Robbins,  except  that  she  knew 
he  was  constructing  the  house  in  pursuance  of 
the  agreement.  She  paid  Blackmer  the  $200 
before  she  had  any  notice  that  the  materials 
furnished  by  the  plaintiff  had  been  so  furnished 
by  him,  or  that  they  had  not  been  paid  for. 

All  the  materials  were  delivered  to  Black- 
mer alone;  and  the  plaintiff  knew  nothing  of 
the  arrangement  between  Blackmer  and  Rob- 
bins, in  relation  to  constructing  the  house,  until 
he  had  ceased  to  furnish  materials. 

Upon  these  facts  the  court  omitted  to  find 
any  authority  in  Blackmer  to  bind  Robbins, 
and  in  this  respect,  and  in  other  respects,  the 
case  is  to  be  distinguished  from  Pains  v. 
Tillinghast,  52  Conn.  588,  upon  which  the 
plaintiff  relies. 

And  we  cannot  say  that  the  facts  found  in 
detail  are  equivalent  to  a  finding  of  such 
authority  in  Blackmer.  On  the  contrary,  we 
think,  in  view  of  all  the  facts  referred  to,  that 
Blackmer  must  be  regarded  as  the  original  con- 
tractor with  Mrs.  Robbins  for  the  erection  of 
the  house  in  question;  and  that  the  plaintiff,  in 
furnishing  materials  to  Blackmer,  under  a  con- 
tract withhim  alone,  was  merely  a  subcontractor, 
within  the  meaning  of  Gen.  Stat.  p.  860,  §  11: 
and,  as  he  omitted  to  give  the  required  notice 
of  his  intention  to  claim  a  lien,  he  acquired 
none. 

There  teas  no  error  in  the  judgment  com- 
plained of. 

In  this  opinion  the  other  Judges  concurred. 


Lewis  WHITMAN 
v. 

WINCHESTER  REPEATING  ARMS  CO. 

1.  Where  all  the  evidence  on  what 
would  ordinarily  be  a  question  of  fact, 
and  therefore  not  reviewable  on  appeal, 
appears  in  written  correspondence,  and 
depends  upon  the  construction  of 
written  instruments, — which  is  a  ques- 
tion of  law, — the  supreme  court  can 
review  it. 

2.  Held,  on  the  written  correspondence  of 
the  parties,  that  a  request  to  defend- 
ant, by  a  creditor  of  defendant,  to  pay 
the  balance,  owing  him  to  plaintiff 
(to  whom  said  creditor  of  defendant 
was  indebted),  amounted  to  notice  of 
his  assignment  of  such  balance  to 
plaintiff;  and  that  where  defendant, 
after  such  notice,  was  garni  sheed  in 
the  suit  of  a  third  person  against 
said  assignor,  and  paid  such  balance 
over  on  execution  on  the  judgment  in 
such  suit,  defendant  was  still  liable  to 
plaintiff  therefor. 

1  Conk. 


3.  A  new  trial  will  not  be  granted  merely 
to  enable  a  party  to  recover  a  bill  of 
costs. 

(New  Haven  Filed  September  10, 1887.) 

A  PPEAL  by  defendant  from  a  judgment  of 
lx  the  Court  of  Common  Pleas  for  New 
Haven  County  in  favor  of  plaintiff  on  a  com- 
plaint for  a  sum  of  money  owing  by  defend- 
ant to  one  Williams,  and  assigned  by  Williams 
to  the  plaintiff.  Affirmed. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  Francis  6.  Beach,  for  defendant, 
appellant: 

I.  The  demurrer  to  defendant's  second  an- 
swer, which  alleged  payment  as  garnishee  in 
execution  in  suit  of  Moore's  Sons  against  Wil- 
liams, should  have  been  overruled.  The  an- 
swer was  sufficient. 

The  sum  paid  on  the  execution  was  paid  un- 
der the  statute,  which  says:  "If  judgment  be 
rendered  in  favor  of  the  plaintiff  in  any  suit  by 
foreign  attachment,  all  the  *  *  *  debts  then 
due  from  him  to  the  defendant  *  *  *  shall  be 
liable  for  the  payment  of  such  judgment;  and 
the  plaintiff,  on  praying  out  an  execution,  may 
direct  the  officer  serving  the  same  to  make  de- 
mand of  such  garnishee  of  *  *  *  any  debt 
due  the  defendant,  and  such  garnishee  shall 
*  *  *  pay  the  same,  to  be  taken  or  applied  on 
said  execution,"  etc. 

Rev.  8tat.  1875,  p.  462,  §  89. 

The  defendant  therefore  stood  on  the  judg- 
ment and  execution  paid. 

The  statute  quoted  makes  it  the  duty  of  the 

garnishee  to  pay  upon  the  execution,  if  the  of- 
cer  serving  the  same  shall  make  demand. 
The  defendant,  as  such  garnishee,  did  pay  the 
officer,  upon  such  execution,  in  accordance 
with  that  statute. 

There  was  no  question  as  to  whether  or  not 
there  was  any  defect  in  the  attachment,  exe- 
cution, service  of  .the  execution,  or  return  of 
the  officer. 

The  court,  in  sustaining  that  demurrer,  cast 
the  burden  of  proof  on  the  defendant,  not  only 
to  prove  payment,  but  to  prove  that  the  exe- 
cution on  which  the  payment  was  made  was  a 
just  one.  And,  in  order  to  prove  that,  he 
must  prove  that  the  judgment  was  correct. 

Looking  at  the  complaint,  the  answer,  and 
the  demurrer,  the  first  inquiry  that  occurs  to 
the  mind  in  regard  to  the  matter  of  notice  of 
assignment  is  this:  Who  claims  there  was  any 
notice  of  any  assignment?  If  the  plaintiff 
claims  it.whyshouldthe  defendant  deny  it  until 
it  is  so  pleaded  as  to  require  an  answer?  It  is 
necessary  to  the  plaintiff's  cause  of  action  that 
he  should  have  given  notice  of  the  assignment, 
since  an  assignee,  until  he  has  given  notice,  has 
not  done  everything  incumbent  on  him  to  do 
to  complete  his  title,  and  he  cannot  hold  as 
against  bona  fide  creditors  without  notice. 

Woodbridge  v.  Perkins,  8  Day,  864;  Bishop 
v.  Rolcomb,  10  Conn.  444. 

If  notice  of  the  assignment  had  been  given, 
it  was  for  the  plaintiff  to  set  it  up  in  his  com- 
plaint, as  tending  to  show  that  the  execution 
issued  on  the  judgment  was  unlawfully  paid 
by  the  company,  and  because  it  is  essentially  a 
part  of  the  plaintiff's  case  to  prove  that  he  was 
not  postponed. 


Digitized  by 


God 


New  England  Repobteb— Sup.  Ct.  of  Err.  of  Connecticut. 


Sep., 


II.  The  Winchester  Arms  Company  was  not 
notified  of  the  assignment  before  February 
6,  1885. 

1.  The  evidence  touching  the  question  of 
notice  of  assignment  shows  conclusively  that 
the  company  was  not  told  in  so  many  words, 
before  February  6,  1885,  that  an  assignment 
had  taken  place. 

(  There  is  no  evidence  recited  in  the  finding, 
nor  was  any  offered  or  beard  at  the  trial  in  the 
court  below,  tending  to  prove  that  anyone  ex- 
cept James  "Williams  gave  any  notice  before 
that  time.  There  was  no  evidence  recited  in 
the  finding,  nor  was  any  heard  or  offered  on 
the  trial  in  the  court  below,  tending  to  prove 
that  Williams  gave  any  notice  before  that  time, 
except  by  correspondence.  It  is  not  stated  in 
that  correspondence  that  an  assignment  had 
been  made;  but,  if  any  notice  is  contained  in 
that  correspondence,  it  is  to  be  found  in  the 
words,  "  send  balance  soon  to  Lewis  Whit- 
man." There  is  no  actual  notice  contained  in 
those  words. 

2.  There  is  no  equitable  notice  contained  in 
those  words. 

Thefule  as  to  equitable  notice  is:  Whatever 
is  sufficient  to  put  a  party  upon  inquiry  is,  in 
equity,  notice  of  those  facts  which  the  inquiry 
would  have  elicited. 

Bolles  v.  Chauncey,  8  Conn:  889;  Booth  v. 
Barnum,  9  Conn.  288. 

III.  The  payment  made  upon  execution  in 
the  suit  of  Moore's  Sons  v.  William*,  was  a 
legal  payment,  and  discharged  the  company, 
as  garnishee,  from  the  amount  bo  paid. 

Having  received  no  notice  of  the  assignment, 
the  company  was  not  only  justified  in  allowing 
the  officer  to  attach  the  money,  but  was  in  duty 
bound  to  recognize  the  attachment.  The  claim 
of  Moore's  Sons,  after  the  attachment  had  been 
made,  took  precedence  of  the  claim  of  the  as- 
signee who  had  given  no  notice. 

Under  the  statute(Rev.  Stat.  1875,  p.  462,  8  89), 
the  money  attached  in  the  hands  of  garnishee 
was  held  to  satisfy  any  judgment  obtained 
against  the  debtor,  Williams.  Judgment  was 
obtained  against  Williams,  and  execution  is- 
sued. The  officer  serving  the  execution,  being 
directed  by  the  party  praying  it  out  to  make 
demand  of  the  garnishee,  did  make  demand. 
The  company  paid  the  officer,  upon  such  de- 
mand, the  sum  of  $184.91. 

Under  the  statute  fRev.  Stat.  1875.  p.  485, 
8  58),  "  The  taking  of  any  effects  or  debt,  by 
judgment  of  law,  out  of  the  hands  of  an  agent, 
trustee,  or  debtor  of  the  owner  thereof,  by  pro- 
cess of  foreign  attachment,  shall  forever  dis- 
charge such  garnishee." 

The  company  should  be  discharged. 

The  finding  of  the  court  that  the  company 
paid  out  the  money  upon  the  execution  with  the 
intent  to  favor  Moore's  Sons,  founded  on  the 
letter  written  by  Mr.  Aaher  recited  in  the  find- 
ing, has  no  bearing  on  the  case,  unless  it  be 
presupposed  that  a  garnishee  must  in  every 
case  refuse  to  pay  upon  execution  and  wait  till 
a  writ  of  scire  facial  is  brought.  That  suppo- 
sition is  untenable,  as  is  seen  by  the  case  of 
Palmer  v.  Woodward,  28  Conn.  251. 

The  provision  for  the  writ  of  scire  facias  is 
for  cases  where  the  garnishee  refuses  to  perform 
his  duty  as  set  forth  in  the  statute. 
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Messrs.  Harry  W.  Aaher  and  E.  P.  Ar- 
vine,  for  plaintiff,  appellee: 

L  The  demurrer.  The  first  question  pre- 
sented by  the  appeal  is  whether  the  court  erred 
in  sustaining  the  demurrer  to  the  defendant's 
substituted  answer. 

Paragraph  2  of  this  answer  is  really  s  plea  of 
matter  m  avoidance,  and  it  must  be  treated  u 
if  it  confessed  the  assignment  alleged  in  the 
complaint. 

The  defendant  may,  if  he  chooses,  both  deny 
and  plead  in  avoidance  of  the  same  matter,  bat 
his  answer  in  avoidance  must  contain  the  same 
allegations  as  if  he  had  not  also  denied;  that 
is,  the  special  answer  must  contain  that  which 
would  avoid  the  matter  of  the  complaint,  if  it 
were  true;  otherwise  it  does  not  avoid  and  is 
meaningless. 

The  plaintiff  alleges  that  the  defendant,  on 
January  27,  1885,  owed  Williams  a  certain 
amount,  and  that  on  said  day  Williams  assigned 
this  debt  to  the  plaintiff,  and  that  the  debt  has 
never  been  paid.  These  facts  give  the  plaintiff 
a  right  of  action.  It  is  not  necessary  for  him 
to  allege  notice  to  the  debtor.  Notice  is  neces- 
sary, not  to  perfect  the  right  of  the  assignee  as 
against  the  debtor,  but  to  make  it  good  against 
the  assignor's  creditors.  As  the  original  cred- 
itor could  sue  the  debtor  without  demand,  the 
debtor  is  in  no  worse  position  because  the  as- 
signee can  sue  without  notice. 

The  defendant  alleges  that  on  November  7, 
1885,  almost  a  year  after  the  assignment,  he 
paid  the  money  over,  as  garnishee  on  execution. 
Manifestly,  this  is  no  defense,  as  it  does  not 
avoid  the  plaintiffs  right  to  recover.  It  dees 
not  appear  that  the  defendant  was  garnisheed 
before  the  assignment  or  without  notice  of  it 

Even  if  the  court  erred  in  sustaining  the  de- 
murrer, the  defendant  ought  not  to  have  a  new 
trial.  As  he  amended,  the  decision  upon  the 
demurrer  in  no  way  affects  the  judgment  upon 
the  issue  of  fact. 

II.  The  question  of  notice.  The  law  of  Con- 
necticut, that  the  debtor  must  have  notice  of 
the  assignment,  in  order  to  protect  the  debt  as- 
signed from  the  creditors  of  the  assignor,  is 
exceptional.  In  most  of  the  States  no  such  no- 
tice Is  required.  The  law  of  notice  in  Connec- 
ticut is  a  part  of  its  peculiar  law  of  the  transfer 
of  possession  of  personal  property. 

Woodbridge  v.  Perkins,  8  Day,  876. 

The  object  of  notice  is  that  there  may  be,  in 
theory  at  least,  a  transfer  of  possession;  mother 
words,  that  the  holder  of  the  fund  may  know 
that  he  is  holding  for  the  assignee.  It  foQows 
from  this  theory  of  the  law  that  notice  is  not, 
of  itself,  of  primary  importance.  The  essen- 
tial thing  is  the  knowledge  that  notice  imparts. 
If  there  Is  knowledge  without  notice,  notice  is 
unnecessary. 

Bishop  v.  Holcomb,  10  Conn.  444. 

In  this  view,  the  question,  What  is  sufficient 
notice?  is  necessarily  one  of  fact.  The  real  to- 
quirv  is,  not  what  the  notice  was,  but  whs* 
the  debtor's  knowledge  was. 

The  court  below  has  found  that  the  notice 
was  sufficient,  and  that  the  defendant  knew  of 
the  assignment  before  the  attachment  Thfc 
would  appear  to  close  the  case. 

$ut  if  we  are  to  discuss  the  question  of  wast 
amounts  to  notice,  the  telegrams  and  letters  of 

1  Com. 


Digitized  by 


Google 


1887. 


Whitman  v.  Winchester  Repeating  Arms  Co. 


887 


Williams  are  of  themselves  sufficient  no- 
tice. 

Sufficient  notice  to  an  attaching  creditor  is 
such  as  puts  him  upon  his  inquiry. 

It  is  a  familiar  principle  that  a  creditor 
"  who,  with  notice  of  a  previous  unregistered 
conveyance,  attaches  the  estate  conveyed  as  the 
property  of  the  grantor,  conducts  himself 
fraudulently  and  acquires  no  lien  against  the 
grantee." 

Mead  v.  New  York  H.  &  N.  R.  R.  Co.  45 
Conn.  225. 

On  the  same  principle  Bishop  v.  Holcomb, 
supra,  decides  that  even  where  there  is  no  notice 
to  the  debtor  of  an  assignment,  if  the  attaching 
creditor  knows  it,  his  attachment  is  fraudulent. 

The  rule  of  notice  in  the  case  of  prior  unre- 
corded deeds  is  the  general  rule  that  whatever 
is  sufficient  to  put  a  person  on  inquiry  is  con- 
sidered as  conveying  notice,  "as  the  law  im- 
putes to  a  person  the  knowledge  of  a  fact  of 
which  the  exercise  of  a  common  prudence  and 
ordinary  diligence  must  have  apprised  him." 

Peters  v.  Goodrich,  8  Conn.  150;  Booth  v. 
Barnum,  9  Conn.  286;  Craft's  App.  42  Conn. 
149-154. 

On  principle,  the  same  rule  clearly  applies  to 
notice  of  assignment. 

Though  this  precise  application  has  never 
been  made  in  this  State,  as  no  case  of  the  kind 
has  ever  come  up,  elsewhere  it  has  been  held 
that "  special  notice  of  an  assignment  of  a  chose 
in  action  is  unnecessary;  it  Is  enough  if  the 
party  has  such  knowledge  of  the  facts  and  cir- 
cumstances as  is  sufficient  to  put  him  on 
inquiry." 

Anderson  v.  Van  Alen,  12  Johns.  848;  Dale 
v.  Kimpton,  46  Vt  76;  United  States  v.  Bturges, 
1  Paine,  525;  United  States  v.  Clark,  Id.  629; 
KeUoga  v.  Krauser,  14  Serg.  &  R.  187. 

Williams,  three  times  before  the  attachment, 
directed  the  defendant  to  pay  the  same  definite 
amount  to  the  plaintiff.  Of  course  the  defend- 
ant had  reason  to  believe  that  the  plaintiff 
owned  the  fund.  The  natural  presumption  is, 
where  the  creditor  directs  the  debtor  to  pay 
what  is  due  him  to  a  third  party,  that  the  third 
party  owns  the  debt. 

Facts  or  circumstances  sufficient  to  raise  a 
presumption  of  knowledge  in  the  debtor  of  the 
assignment  have  been  held  to  amount  to 
notice. 

Wade,  Notice,  §  438,  pp.  191,  192. 

An  order  drawn  upon  a  particular  fund,  or 
for  the  payment  of  particular  money  in  the 
hands  of  the  drawee,  not  otherwise  appropri- 
ated, followed  by  notice  of  such  order  to  the 
drawee,  is  an  equitable  assignment  of  the 
money  of  the  drawer  in  the  hands  of  the 
drawee,  to  the  amount  of  such  order. 

1  Wait,  Act.  &  Def.  p.  868.  and  cases  there 
cited;  Tripp  v.  Broxmell,  12  Cush.  876;  Man- 
devil^  v.  Welch,  18  U.  S.  5  Wheat.  285  (5  L. 
ed.  90);  Robbing  v.  Bacon,  8  Me.  846;  Lannan 
v.  Smith,  7  Gray,  150. 

Such  an  order  is  an  assignment,  without  ac- 
ceptance. 

Campbell  v.  Smith,  7  Alb.  L.  J.  208;  BriU  v. 
Turtle,  81  N.  Y.  454. 

An  order  disclosed  by  one  who  is  summoned 
as  garnishee,  to  pay  over  the  money  in  his 
bands,  is  prima  facie  a  good  assignment, 
though  not  expressed  for  value  received. 
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Adams  v.  Robinson,  1  Pick.  461;  Harrington 
v.  Rich,  6  Vt.  666. 

In  such  cases  the  presentation  of  the  order  is 
the  best  possible  notice  of  the  assignment. 

It  is  absurd  to  say  that  Williams'  letters  are 
not  notice  of  assignment,  since  the  order  which 
they  contain  is  itself  prima  facie  an  assignment. 

Mr.  Francis  G.  Beach,  for  defendant, 
appellant,  in  reply: 

The  decision  of  this  court  allowing  the 
amendment  to  the  finding  has  narrowed  the 
issues  in  this  cause  to  the  single  one,  whether  or 
not  "the  correspondence  hereinbefore  recited  " 
contains  a  notice  of  assignment.  And  this 
issue  is  limited  to  the  single  question,  whether 
or  not  the  correspondence  contains  an  actual 
notice  of  assignment 

No  rule  of  constructive  or  equitable  notice 
can  be  applied  in  determining  this  question; 
because,  as  has  been  set  out  in  the  main  brief  of 
defendant,  constructive  or  equitable  notice  is 
imputed  only  when  the  party  sought  to  be 
charged  should  have  made  inquiry,  but  did  not 
do  so. 

In  the  case  of  Wilson  v.  Wall,  78  U.  S.  6 
Wall.  88  (18  L.  ed.  727),  the  question  of  con- 
structive notice  is  considered  on  page  91 .  The 
court  there  refers  to  Sugden  on  Vendors,  and 
quotes: 1 

"  In  Ware  v.  Eomont,  4  De  G.  M.  &  G.  460, 
the  Lord  Chancellor  Cranworth  expressed  his 
entire  concurrence  in  what,  on  many  occasions 
of  late  years,  had  fallen  from  judges  of  great 
eminence  on  the  subject  of  constructive  notice; 
namely,  that  it  was  highly  inexpedient  for 
courts  of  equity  to  extend  the  doctrine.  When 
a  person  has  not  actual  notice,  he  ought  not  to 
be  treated  as  if  he  had  notice,  unless  the  cir- 
cumstances are  such  as  enable  the  court  to  say, 
not  only  that  he  might  have  acquired,  but  also 
that  he  ought  to  have  acquired,  it  but  for  his 
gross  negligence  in  the  conduct  of  the  business 
in  question.  The  question,  then,  when  it  is 
sought  to  affect  a  purchaser  with  constructive 
notice,  is  not  whether  he  had  the  means  of  ob- 
taining, and  might,  by  prudent  caution,  have 
obtained,  the  knowledge  in  question,  but 
whether  not  obtaining  it  was  an  act  of  gross  or 
culpable  negligence. 

Constructive  notice,  being  that  notice  im- 
puted to  a  person  because  he  has  been  negli- 
gent in  not  finding  out  what  it  was  his  duty  to 
find  out,  cannot,  therefore,  be  imputed  to  the 
defendant  in  this  case:  because  the  court  has 
not  only  not  found  negligence  on  the  part  of 
the  defendant,  but  has  distinctly  found  that  the 
defendant  made  an  inquiry  to  obtain  the  knowl- 
edge on  January  27,  1885,  and  a  second  in- 
quiry on  January  31,  1885;  and  has  as  dis- 
tinctly found  what  the  answers  to  those  in- 
quiries disclosed. 

The  main  issue,  then,  being  whether  or  not 
the  correspondence  amounts  to  actual  notice, 
we  test  what  is  contained  in  the  correspond- 
ence by  seeing  if  the  definitions  of  actual  notice 
include  what  we  find  there. 

Story's  Equity  Jurisprudence  passes  over  the 
question  by  saying  (vol.  1,  p.  881,  §  899): 
''Actual  notice  requires  no  definition;  for  in 
that  case  knowledge  of  the  fact  is  brought 
directly  home  to  the  party." 

Is  the  knowledge  of  the  fact  that  Williams 
had  assigned  this  money  to  Whitman  brought 
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directly  home  to  the  defendant  by  the  words 
"  send  balance  soon  to  Lewis  Whitman?  " 

In  Wade  on  the  Law  of  Notice,  actual  notice 
is  divided  into  two  classes,  which  are:  (1)  ex- 
press, which  includes  knowledge  or  informa- 
tion coming  to  the  party  to  be  charged,  of  a 
degree  above  that  which  depends  upon  collat- 
eral inference  or  whioh  imposes  on  him  the 
further  duty  of  inquiry;  and  (2)  implied,  which 
imputes  knowledge  to  the  party  because  he  is 
shown  to  be  conscious  of  having  the  means  of 
knowledge,  though  he  does  not  use  them.  In 
other  words,  where  he  chooses  to  remain  vol- 
untarilv  ignorant  of  the  fact,  or  is  grossly  neg- 
ligent In  not  following  up  the  inquiry  which 
the  known  facts  suggest. 

Wade,  Notice,  p.  4,  $  5. 

The  terms  of  the  definition  of  "express" 
notice  exclude  the  present  case  from  that  class. 

If  the  defendant  had  not  paid  any  attention 
to  the  telegram  and  postal  card  sent  by  Will- 
iams to  it,  then  perhaps  the  definition  of  "  im- 
plied" notice  would  cover  the  case;  but  we 
have  seen,  and  it  cannot  be  too  often  repeated, 
that  the  defendant  did  everything  in  its  power, 
in  the  way  of  inquiry,  to  obtain  the  knowledge 
with  which  it  is  now  sought  to  be  charged,  and 
was  certainly  not  negligent  in  making  such 
inquiry. 

It  seems  to  us  that  this  court  will  be  slow  to 
apply  any  rule  of  constructive  notice  against  a 
defendant  who  has  once  paid  the  money  upon 
an  execution,  in  favor  of  a  plaintiff  who  did 
not  give  the  slightest  intimation  that  he  had 
any  interest  in  the  money  so  paid. 

Messrs.  Harry  W.  Aaher  and  E.  P.  Ar- 
vine,  for  plaintiff,  appellee,  in  reply: 

The  defendant  in  his  second  brief  does  not 
state  the  rule  of  notice  that  prevails  in  Con- 
necticut. 

In  Peters  v.  Goodrich,  8  Conn.  150,  the  court 
says  "that  the  law  imputes  to  a  person  the 
knowledge  of  a  fact  of  which  the  exercise  of  a 
common  prudence  and  ordinary  diligence  must 
have  apprised  him."  The  same  language  is 
repeated  in  Stoughton  v.  Pasco,  5  Conn.  446; 
Crane  v.  Deming,  7  Conn.  896;  Booth  v.  Bar- 
num,  9  Conn.  290;  Boneell  v.  Goodwin,  31  Conn. 
84;  and  Hamilton  v.  Nutt,  34  Conn.  509. 

This  is  the  prevailing  doctrine  in  America. 

2  Pom.  Eq.  §§  662-664;  Story,  Eq.  Jur. 
§400. 

To  constitute  notice  under  the  Recording 
Acts,  it  is  necessary  to  show  that  the  party  has 
received  information  of  facts  and  circumstances 
which  are  sufficient  in  contemplation  of  law  to 
put  any  reasonably  prudent  man  upon  aft  in- 
quiry, so  that  the  inquiry,  if  prosecuted  with 
due  diligence,  would  lead  to  a  discovery  of  the 
truth. 

2  Pom.  Eq.  §  664,  p.  110. 

Nor  is  it  necessary,  as  the  defendant  claims, 
that  the  court  below  should  have  found  negli- 
gence. If  the  circumstances  are  sufficient  to 
put  the  party  upon  his  inquiry,  and  he  does 
not  inquire,  negligence  follows  as  a  necessary 
and  legal  inference.  If  the  defendant,  by  the 
exercise  of  reasonable  diligence  could  have 
found  out  the  truth,  it  is  of  no  consequence 
what  inquiries  he  actually  did  make.  The  en- 
tire argument  of  the  defendant  is  built  upon 
the  assumption  that  the  question  what  facts 
amount  to  notice  is  a  question  of  law.  If  it 
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is  not,  the  finding  of  the  court  that  the  defend- 
ant had  sufficient  notice  is  conclusive. 

But  if  the  rule  were  just  as  the  defendant 
states  it,  it  would  be  no  better  off.  It  ra 
guilty  of  gross  negligence.  The  orders  it  re- 
ceived from  Williams  to  pay  to  the  plaintiff, 
according  to  the  authorities  cited  in  our  fint 
brief,  amounted  in  themselves,  prima  facie,  to 
notice.  If  the  defendant  still  had  any  doubt, 
it  was  certainly  bound  to  inquire  before  pay- 
ment to  J.  P.  Moore's  Sons.  An  examination 
of  the  correspondence  between  the  defendant 
and  Williams  will  show  that  the  defendant 
never  did  inquire  whether  the  fund  in  its  hands, 
or  anv  part  of  it,  had  been  assigned  to  the 
plaintiff. 

Park,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  appears  in  this  case  that  on  the  24th  day 
of  January,  1885,  the  defendant  was  owing  one 
James  G.  Williams  the  sum  of  $262  and  some 
cents.  At  the  same  time  Williams  was  owing 
the  plaintiff  a  larger  amount,  and  on  the  27th 
day  of  the  same  month  assigned  to  the  plain- 
tiff the  indebtedness  of  the  defendant  to  him. 

It  also  appears  that  Williams  was  owing* 
firm  named  "  J.  P.  Moore's  Sons"  a  large  sum; 
and  on  the  6th  day  of  Febuary,  1885,  Moore's 
Sons  brought  suit  against  Williams,  and  gar- 
nisheed  the  defendant.  On  the  6th  day  of  No- 
vember of  the  same  year  Moore's  Sons  recov- 
ered judgment  against  Williams,  and  the  next 
day  the  defendant  paid  to  the  officer  serving 
the  execution  issued  on  the  judgment  the  sum 
of  $184  and  some  cents,  which  the  defendant 
sought  in  this  suit  to  set  off  against  the  plain- 
tiff's claim. 

The  principal  question  on  the  trial  of  the 
case  below  was  whether  Williams  gave  the  de- 
fendant notice  of  the  assignment  of  his  chum 
against  them  to  the  plaintiff,  before  their  gar- 
nishment by  Moore's  Sons. 

The  court  below  found  that  due  notice  was 
so  given;  and  rendered  judgment  against  the 
defendant;  and  now  it  brings  the  case  before 
this  court  for  review. 

Ordinarily  the  question  would  be  one  of  fact, 
which  this  court  could  not  review,  farther  than 
to  ascertain  whether  there  was  any  evidence 
before  the  court  on  which  its  judgment  was 
based.  But  the  claim  is  that,  inasmuch  as  it 
appears  on  the  record  that  all  the  evidence  on 
the  subject  in  the  trial  below  appears  in  the 
written  correspondence  between  Williams  and 
the  defendant;  and  inasmuch  as  the  construc- 
tion of  written  documents  is  a  question  of  law, 
— this  court  can  review  the  question.  We  are 
inclined  to  take  this  view  of  the  case,  and  we 
will  therefore  consider  the  correspondence  be- 
tween the  parties  on  the  subject 

A  telegram  sent  by  Williams  to  the  defend- 
ant on  the  27th  day  of  January,  1885,  was  as 
follows:  "Pay  Moore's  sixty-four,  forty-six. 
Balance  soon;  Lewis  Whitman."  The  defend- 
ant knew  that "  Moore's"  meant  Moore's  Sons, 
the  firm  to  which  Williams  was  indebted. 

The  defendant  replied  to  this  telegram,  and 
asked  for  more  specific  instructions  m  relation 
to  the  balance;  and  on  January  29  Wiffiams 
sent  the  following  by  postal  card,  in  rephn 
"  Yours  of  January  27  at  hand,  and  m  raw 
will  say  the  message  I  sent  was  not  exactly  m 
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you  got  it;  read:  "  PayMoore's  $64.40.  Send 
balance  soon  to  Lewis  Whitman.  Please  do  as 
this  card  implies,  and  oblige."  Again,  on 
February  2,  of  the  same  year,  Williams  sent  to 
the  defendant  by  letter  the  following:  "Please 
pay  them  [Moore's  Sons]  $64.40,  and  no  more. 
*  *  *  Please  send  the  balance  immediately  to 
Lewis  Whitman." 

Thus  it  appears  that,  daring  the  interval  be- 
tween the  assignment  and  the  attachment 
of  Williams'  claim  against  the  defendant, 
Williams  sent  to  it  three  written  communica- 
tions, directing  it  to  pay  the  plaintiff  all  the  in- 
debtedness it  was  owing  him,  except  the  sum 
of  $64.40. 

If  the  defendant  had  obeyed  the'instructions 
by  payment  of  the  claim  to  the  plaintiff,  no 
one  would  question  but  that  it  would  have 
been  fully  protected  in  so  doing.  Payment  to 
the  plaintiff  would  have  been,  in  effect,  pay- 
ment to  Williams.  His  claim  against  the  de- 
fendant would  have  been  satisfied. 

But  it  is  said  that  an  order  to  pay  the  plain- 
tiff does  not  inform  it  that  the  claim  had  been 
assigned  to  him. 

The  case  was  susceptible  of  but  two  construc- 
tions. Either  Williams  was  endeavoring  to  se- 
crete the  money  in  the  hands  of  the  plaintiff  to 
defraud  his  creditors,  which  the  defendant  had 
no  right  to  assume  without  evidence,  or  the 
plaintiff  had  a  right  to  the  money  in  payment 
of  a  claim  that  Williams  was  owing  him.  This 
was  the  only  sensible  construction  that  could 
be  given  the'transaction.  The  defendant  could 
hardly  suppose  that  the  plaintiff  was  merely 
the  agent  of  Williams  to  collect  the  money 
when  Williams  was  in  a  situation  to  collect  it 
himself,  and  that,  too,  when  he  was  endeavor- 
ing to  get  the  money  paid  to  the  plaintiff,  the 
trouble  of  effecting  which  would  be  as  great 
as  it  would  be  to  get  the  money  paid  to  nim- 
seH*. 

We  think  the  orders  given  by  Williams  to 
the  defendant  to  pay  the  balance  of  bis  claim 
to  the  plaintiff,  after  making  a  certain  deduc- 
tion, justified  the  court  below  in  finding  that 
due  notice  of  the  assignment  in  question  was 
given  by  Williams  to  the  defendant. 

We  see  no  error  in  the  judgment  of  the  court 
below  upon  the  demurrer  to  the  defendant's 
substituted  answer:  and  even  if  there  had  been 
error,  it  is  manifest  that  it  could  not  have  done 
the  defendant  any  harm;  for  it  amended  its 
answer,  and  went  to  trial  upon  the  merits  of 
the  case.  It  is  true  that  if  the  demurrer  had 
been  overruled  and  the  answer  had  been  ad- 
judged sufficient,  the  defendant  might  have 
recovered  a  bill  of  costs.  But  it  has  been  fre- 
quently held  by  this  court  that  it  will  not  grant 
a  new  trial  to  enable  a  party  to  recover  a  bill 
of  costs. 

There  is  no  error  in  the  judgment  appealed 
Jrom. 

In  this  opinion  the  other  Judges  concurred. 


Edward  COWLES,  Exr., 
George  H.  PECK. 


1.  A 


A  guaranty  indorsed  on  a  note  in  the 
following  words,    "I   guarantee  the 
1  Conk. 


within  note  good  till  paid,"  is  a  condi- 
tional guaranty  of  collection  only, 

and  not  an  absolute  guaranty  of  pay- 
ment. 

2.  A  complaint  on  such  guaranty,  which 
fails  to  show  that  the  holder  of  the  note 
used  diligence  to  collect  it  of  the  maker, 
or  that  the  note  was  not  collectible,  is 
demurrable. 

8.  A  complaint  on  a  guaranty  is  demur- 
rable, which  fails  to  disclose  any  consid- 
eration for  the  guaranty. 

(New  Haven  Filed  September  10, 1887.) 

A  PPEAL  by  plaintiff  from  a  judgment  of  the 
il  Superior  Court  for  New  Haven  County  in 
favor  of  defendant  upon  demurrer  to  the  com- 
plaint in  an  action  upon  a  guaranty  of  a  prom- 
issory note.  Affirmed. 

The  facts  and  questions  presented  are  stated 
in  the  opinion. 

Mr.  E.  F.  Cole,  for  plaintiff ,  appellant: 

1.  The  production  of  the  note  and  proof  of 
defendant's  signature  establish,  prima  facie, 
the  right  of  recovery  thereon. 

Negotiable  notes  are  presumed  to  have  been 
given  for  a  valid  and  adequate  consideration, 
and  whether  they  purport  to  have  been  given 
for  value  received  or  not,  it  is  unnecessary  for 
the  plaintiff,  in  the  first  instance,  to  allege  or 
prove  a  consideration. 

Between  the  original  parties  the  considera- 
tion may  be  inquired  into,  but,  the  burden  of 
proof  lies  on  the  defendant  to  rebut  the  pre- 
sumption raised  by  implication  of  law. 

Edw.  B.  &  N.  811,  812,  and  cases  cited. 

In  the  case  of  bills  of  exchange  and  promis- 
sory notes,  the  expression  "for  value  received"'" 
raises  a  presumption  of  a  legal  consideration. 

Raymond  v.  BeUiek,  10  Conn.  488. 

Between  the  original  parties  it  is  wholly  up- 
necessary  to  establish  that  a  promissory  note 
was  given  for  such  a  consideration;  and  the 
burden  of  proof  rests  upon  the  other  party  to 
establish  the  contrary,  and  to  rebut  the  pre- 
sumption of  validity  and  value  which  the  law 
raises  for  the  protection  and  support  of  nego- 
tiable paper. 

Story,  Prom.  Notes,  209;  Bristol  v.  Warner, 
19  Conn.  7. 

The  defendant,  however,  does  not  claim  that 
his  brother,  the  maker  of  the  note,  did  not  get 
value  received  for  his  note ;  he  merely  denies  the 
sufficiency  of  the  consideration  as  to  himself. 

The  note  and  guaranty,  in  legal  contempla- 
tion, were  executed  at  the  same  time,  ior  the 
same  consideration,  and  are  inseparable.  The 
delivery  of  the  note  constituted  the  consumma- 
tion of  the  contract.  The  fact  that  the  writings 
all  bear  one  date  is  prima  facie  evidence  that  it 
was  all  one  transaction,  unless  the  contrary  is 
proved. 

BuahneU  v.  CTiurch,  16  Conn.  414,  415. 

2.  The  claim  in  the  demurrer  that  we  ought 
to  have  collected  the  note  of  the  maker  by  the 
use  of  due  diligence,  etc.,  is  precisely  the  de- 
fense that  he  would  have  set  up  had  be  been 
merely  an  accommodation  indorser..  He  claims 
that  a  blank  indorsement  and  this  written 
guaranty  are  synonymous  and  convertible 
terms.  If  words  mean  anything,  the  addition 
of  the  words  "I  guarantee  this  note  good  till 
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paid  "  mean  something  more  than  a  mere  sig- 
nature. If  this  defendant  intended  to  restrict 
his  liability  to  a  minimum,  why  not  simply 
have  signed  bis  name? 

8.  If  this  note  be  regarded  as  something  more 
than  a  four  months  note;  this  security,  as  a 
continuing  security, — itwaaan  absolute  engage- 
ment on  the  part  of  the  guarantor  that  the  note 
should  be  paid  by  the  maker  or  by  himself;  and 
that  demand  and  notice  were  not  necessary. 

Breed  v.  Hillhouse,  7  Conn.  528. 

This  guaranty  is  an  absolute  and  unqualified 
guaranty  in  accordance  with  the  law  laid  down 
In  City  Savings  Bank  v.  Hopson,  68  Conn.  464, 
unless  the  word  "good"  therein  be  the  sole 
thing  that  makes  this  guaranty  bad, — worth- 
less. 

4.  These  counts  are  mutatis  mutandis  copies 
of  forms  in  the  Practice  Act.  Form  884,  page 
192,  reads  as  follows:  "Against  the  maker,  ac- 
ceptor, indorser,  or  drawer  of  a  bill  of  ex- 
change, promissory  note,  due-bill,  bond,  bank 
note,  check,  or  certificate  of  deposit,  or  other 
written  instrument  for  the  payment  of  money 
only.  One  hundred  dollars  is  due  to  the  plain- 
tiff from  the  defendant  on  an  instrument,  of 
which  a  copy  is  hereto  annexed,  marked  *  Ex- 
hibit A.'  The  plaintiff  claims  $126  damages." 

The  defendant  may  possibly  have  a  good  de- 
fense to  this  action,— forgery,  failure  of  con- 
sideration, payment,  etc., — but  under  the  Prac- 
tice Act  the  plaintiff  is  not  obliged  to  anticipate 
each  and  every  defense  that  the  defendant  may 
possibly  or  probably  make,  or  have  his  com- 
plaint held  bad  on  demurrer. 

Messrs.  Wooster,  William*,  and  Ga- 
yer, for  defendant,  appellee: 
.   1.  Is  the  guaranty  in  question  an  absolute 
or  a  conditional  contract?   If  the  latter,  it  must 
be  conceded  that  the  demurrer  is  well  taken. 

The  defendant  claims  that  this  guaranty  is 
'U  conditional  one,  and  that  the  condition  is 
precedent  and  an  essential  part  of  the  contract, 
and  that  the  burden  of  proof  was  therefore  on 
the  plaintiff  to  show  by  appropriate  evidence, 
either  that  he  first  exhausted  all  legal  remedies 
without  success,  or  that  the  maker  was  insol- 
vent, or  that  the  guarantor  in  some  proper 
manner  waived  the  legal  proceedings." 

See  opinion  of  Loomis,  J.,  in  AUen  v.  Run- 
die,  50  Conn.  22. 

There  is  but  one  fair  and  reasonable  construc- 
tion to  be  given  to  the  words  of  the  contract  in 
this  case,  and  that  is  that  it  means  that  the  note 
is  good  against  the  maker,  and  that  by  the  exer- 
cise of  due  diligence  the  same  may  be  collect- 
ed from  the  maker  at  maturity.  The  terms 
"good"  and  "collectible"  as  used  in  such  con- 
tracts are  synonymous. 

"Guaranties  are  either  absolute  or  condi- 
tional." 

"  If  A.  guarantees  the  collectibility  or  good- 
ness of  B.'s  note  to  C,  he  does  not  absolutely 
guarantee  its  payment,  but  only  that  he  will  pay 
ft  in  the  event  that  C.  shall  test  the  collectibili- 
ty or  goodness  by  regular  prosecution  of  suit 
against  B. ,  and  shall  be  unable,  by  due  and 
reasonable  diligence,  to  enforce  its  payment," 
etc. 

AUen  v.  Rundle.  50  Conn.  20. 

The  words,  "I  guarantee  the  collection  of 
the  within  note,"  and  "  I  promise  that  this  note 
is  good  and  collectible  after  due  course  of  law," 
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and  "  I  warrant  this  note  good,"  are  phrases  of 
similar  import,  binding  the  guarantor  only  upon 
condition  that  the  guarantee  acts  with  due  dili- 
gence in  prosecuting  the  collection  of  the  note." 

2  Dan.  Neg.  Inst.  §  1769,  and  notes;  1  Edw. 
B.  &  N.  marg.  286.  See  Hammond  v.  Cham- 
berlin,  26  Vt.  406;  2  Pars.  N.  &  B.  140, 141. 

The  plaintiff,  in  the  lower  courts,  relied  upon 
Oity  Sav.  Bank  v.  Hopson,  68  Conn.  455.  The 
form  of  the  guaranty  in  that  case  was  as  fol- 
lows, viz. :  "For  value  received  we  guarantee 
the  within  note  until  paid."  While  the  coo- 
tract  in  this  case  is  "I  guarantee  the  within 
note  good  till  paid." 

Breed  v.  Htllhouse,  7  Conn.  523,  was  cited 
by  this  court  in  City  Sav.  Bank  v.  Hopson, 
supra.  In  Breed  v.  HiUhoute,  supra,  the  form 
of  the  guaranty  was  as  follows,  viz. :  "I  here- 
by guarantee  the  payment  of  this  note  within 
four  years  from  this  date." 

2.  This  contract  of  guaranty  does  not  import 
a  consideration  on  its  face,  and"  is  not  undersea!. 

All  contracts  not  by  law  importing  a  con- 
sideration, as  deeds,  bills  of  exchange,  and 
notes,  require  the  consideration  to  be  stated  in 
pleading,  as  it  is  one  thing  which  must  be 
proved. 

Bliss,  Code  PI.  §  268. 

As  a  guaranty  is  an  independent  contract,  it 
must  be  made  upon  sufficient  consideration. 
2  Pars.  N.  &.  B.  125. 

The  contract  of  guaranty,  like  every  other 
contract,  requires  a  consideration  to  support  it, 
unless  it  be  under  seal, 

De  Col.  Guar.  •Id,  151. 

The  declaration  must  disclose  a  legal  con- 
sideration. 

Colburn  v.  ToUes,  14  Conn.  848.  See  Prac- 
tice Act  92,  form  188;  also  p.  106,  form  165. 

Loomis,  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  complaint  to  recover  upon  a 
guaranty  in  writing  signed  by  the  defend- 
ant on  the  back  of  the  note  given  August  8, 
1878,  by  one  Robert  Peck,  and  payable  to  tbe 
order  of  David  M.  Cowles,  the  plaintiffs  tes- 
tator, since  deceased.  A  demurrer  to  the  com- 
plaint, which  was  sustained  in  the  court  below, 
raises  two  questions  for  our  consideration: 

First.  Was  the  guaranty  an  absolute  or  a 
conditional  one?  It  was  in  these  words:  '*  I 
guarantee  the  within  note  good  till  paid." 

The  complaint  is  framed  upon  the  assump- 
tion that  it  is  an  absolute  guaranty  of  payment, 
that  required  no  action  on  tbe  part  of  tbe 
payee  or  the  plaintiff;  while  the  demurrer,  on 
the  other  band,  assumes  that  the  guaranty  » 
conditional,  and  means  that  the  note  is  capable 
of  being  collected  by  the  use  of  ordinary  dili- 
gence. We  think  the  defendant's  construc- 
tion must  be  accepted  as  the  true  one. 

All  the  authorities  agree  that  there  is  a  broad 
distinction  between  guaranties  of  payment  and 
guaranties  of  collection;  the  former  are  an  ab- 
solute, unconditional  undertaking  on  the  part 
of  the  guarantor  that  the  maker  will  pay  the 
note,  while  the  latter  are  an  undertaking  to  pay 
if  payment  cannot,  by  reasonable  diligence,  be 
obtained  from  tbe  principal  debtor. 

There  is  some  disagreement  in  the  autbori- 
ties  as  to  the  precise  steps  to  be  taken  by  the 
holder  of  a  conditional  guaranty  in  order  to 
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subject  the  guarantor;  but  this  distinction  is  of 
no  importance  in  this  case,  inasmuch  as  the 
complaint,  in  effect,  concedes  that  no  steps 
whatsoever  were  taken  to  collect  the  note  of  the 
maker,  and  there  is  no  averment  that  it  was 
not  a  collectible  note. 

There  has  been  no  case  before  the  court 
where  the  words  of  the  guaranty  were  precise- 
ly like  this.  That  of  Alien  v.  Bundle,  50  Conn. 
20,  comes  nearest  to  it;  but  there  the  words 
were  "good  and  collectible,"  and  they  were 
construed  as  constituting  a  conditional  guaran- 
ty. We  do  not  think  the  addition  of  the  word 
"collectible"  controlled  that  case,  for  the  words 
"good"  and  "collectible"  are  of  similar  import 
when  used  in  such  connection. 

The  plaintiff,  in  support  of  his  position,  cited 
City  Sav.  Bank  v.  Hopson,  58  Conn.  465,  where 
the  guaranty  was  in  this  form:  "For  value 
received  we  guarantee  the  within  note  until 
paid,"  which  was  held  to  be  a  guaranty  of  pay- 
ment. In  view  of  this  case  the  plaintiff's 
counsel,  with  a  suggestive  play  upon  the  words, 
asked,  "  How  can  the  insertion  of  the  word 
'good' in  a  guaranty  make  it  bad?"  It  cannot 
make  it  bad,  but  it  may  determine  the  class  to 
which  the  guaranty  belongs.  Had  the  plaintiff 
used  ordinary  diligence  in  collecting  the  note  of 
the  maker,  or  shown  that  it  was  not  collectible, 
he  could  have  recovered  provided,  of  course, 
there  was  a  good  consideration.  The  simple 
question  is,  What  does  the  word  "good"  in 
such  a  connection  import? 

It  seemed  to  us  unnatural  to  give  it  all  the 
force  that  attaches  to  the  word  "  payment,"  for 
the  latter  refers  to  the  act  of  the  debtor  alone, 
irrespective  of  any  steps  taken  by  the  creditor, 
while  the  former  word  refers  to  and  qualifies  the 
note.  The  maker  of  a  note  may  pay  it  when 
no  one  would  have  considered  the  note  good; 
and,  on  the  other  hand,  a  note  may  be  consid- 
ered perfectly  good  which  the  maker  would  not 
pay  till  compelled  to  do  so.  The  accepted  test 
of  the  goodness  of  a  note  is  its  capability  of 
being  collected,  independent  of  any  voluntary 
act  of  payment  on  the  part  of  the  maker,  and 
the  use  of  ordinary  diligence  on  the  part  of  the 
holder  is  implied  where  diligence  would  avail. 

In  City  Sav.  Bank  v.  Hopson,  supra,  there 
was  no  word  to  limit  the  extent  of  the  guaranty 
except  the  words  "till  paid."  The  court 
therefore  considered  the  guaranty  as  belonging 
to  the  stronger  class  of  absolute  guaranties,  re- 
quiring actual  payment,  and  the  case  was 
likened  to  that  of  Breed  v.  Hillhouse,  7  Conn. 
528,  where  the  word  "  payment "  was  used. 

Our  position  receives  strong  confirmation 
from  distinguished  text  writers,  and  from  de- 
cisions in  other  jurisdictions. 

In  Edwards  on  Bills  and  Promissory  Notes, 
side  page  286,  it  is  said:  "  I  warrant  this  note 
good,"  means  that  it  is  collectible,  that  the 
maker  is  responsible;  it  is  not  an  engagement 
that  the  note  will  be  promptly  paid  at  maturity; 
and  it  is  therefore  incumbent  on  the  holder  of 
such  note  and  guaranty,  in  order  to  charge  the 
guarantor,  to  prove  by  legal  evidence  that  the 
maker  was  not  responsible. 

In  2  Daniel  on  Negotiable  Instruments, 
§  1769,  it  is  said:  "The  words,  'I  guarantee 
the  collection  of  the  within  note,  and  I  promise 
that  this  note  is  good  and  collectible  after  due 
course  of  law,'  and  'I  warrant  this  note  good,' 
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are  phrases  of  similar  import,  binding  the 
guarantor  only  upon  condition  that  the  guar- 
antee acts  with  due  diligence  in  prosecuting  the 
collection  of  the  note." 

In  Hammond  v.  Chamberlin,  26  Vt.  406,  "I 
hereby  guarantee  this  note  good  until  January 
1,  I860,  was  held  collateral,  and  not  an  abso- 
lute undertaking,  and  that  the  contract  meant 
that  the  makers  of  the  note  should  be  in  that 
condition  that  payment  could  be  enforced 
against  them  if  legal  diligence  was  used  for  that 
purpose. 

In  Curtis  v.  BmaUman,  14  Wend.  281,  a 
guaranty,  "  I  warrant  this  note  good,"  indorsed 
by  the  payee  on  the  note,  was  held  to  be  a 
guaranty  that  the  note  is  collectible,  and  not  that 
it  will  be  paid  on  demand. 

In  Cooke  v.  Nathan,  16  Barb.  842.  it  was  held 
that  a  contract, ' '  This  note  is  good,"  meant  that 
it  could  be  collected  by  due  course  of  law. 

The  case  of  Koch  v.  Melhorn,  26  Pa.  89,  has 
been  cited  by  text-writers  as  opposed  to  the 
construction  given  above,  and  so  far  as  we  have 
noticed,  it  is  the  only  opposing  case.  It  seems 
to  us,  however,  that  it  is  distinguishable  from 
the  cases  cited.  It  was  an  action  on  a  parol 
warranty  of  a  note,  where  the  words  used  were 
that  the  note  was  "just  as  good  as  if  he  would 
give  him  (the  plaintiff)  the  money;  that  he  would 
insure  it  as  good  as  gold  and  silver." 

It  will  be  seen  that  the  meaning  did  not  de- 
pend on  the  word  "good"  alone;  there  is 
specially  made  an  extra  standard  of  the  good- 
ness intended;  that  is,  it  was  just  as  gooaas  if 
he  would  give  him  the  money,  which  is  actual 
payment;  and  when  it  was  added,  "as  good  as 
gold  and  silver,"  it  referred  to  money  in  hand. 
Such  language  might  well  be  held  equivalent  to 
a  warranty  of  payment,  as  it  was  by  that  court. 

The  conclusion  already  reached  amply  sus- 
tains the  judgment  of  the  court  below.  It  is 
therefore  unnecessary  to  consider  the  other 
question  relative  to  the  consideration;  but.  as 
our  silence  might  imply  that  we  consider  the 
question  doubtful,  we  will  say  that  it  is  essen- 
tial to  a  valid  contract  of  guaranty  that  there  be 
a  sufficient  legal  consideration,  and  as  in  this 
case  there  is  no  consideration  set  forth,  and  none 
appears  on  the  face  of  the  guaranty,  and  there 
is  no  averment  that  it  was  executed  contempo- 
raneously with  the  note,  or  that  the  latter  was 
accepted  on  the  faith  of  it,  and  as  no  other  fact 
appears  from  which  a  consideration  may  be  le- 
gally presumed,  we  think  the  demurrer  upon 
this  ground  also  was  well  taken. 

There  was  no  error  in  the  judgment  complained 

of. 

In  this  opinion  the  other  Judges  concurred. 


James  H.  WELLES 
v. 

Henry  A.  BAILEY  et  al. 

1.  The  law  of 'accretion  and  reliction  is 

the  same  in  the  case  of  both  navigable 
and  non-navigable  rivers. 

2.  If  a  particular  tract  of  land  was  origi- 
nally cut  off  from  a  river  by  an  inter- 
vening tract,  and  such  intervening  tract 
is  gradually  washed  away  until  the  re- 
moter tract  is  reached  by  the  water,  the 
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latter  tract  becomes  riparian  as  much 
as  if  it  had  been  originally  such;  and 
the  general  principle  by  which  a  ripa- 
rian owner  takes  all  accretion*  from 
the  gradual  change  of  a  river  bed  is  ap- 
plicable to  such  tract. 

3.  The  title  of  a  riparian  owner  on  a  non- 
navigable  stream,  to  accretions,  is 
not  limited  by  the  middle  line  of  the 
stream. 

4.  Whenever  a  portion  of  a  riparian  lot 
is  washed  away  by  the  river,  the  ripa- 
rian owner  becomes  entitled  to  the  land 
under  the  water  as  far  as  the  centre  of 
the  stream,  without  any  reference  to 
the  original  limit  of  his  land  or  to  his 
upland  lines.  He  takes  whatever  front 
upon  the  river  its  change  of  bed  gives 
him,  and  by  lines  that  run  from  the 
termini  of  his  upland  lines  at  right 
angles  to  the  centre  line  of  the  stream. 

(Hartford  Filed  September,  1887.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
in  favor  of  plaintiff  in  an  action  for  trespass  on 
land  and  for  cutting  and  carrying  away  wood 
therefrom.  Affirmed. 

The  questions  presented  are  stated  in  the 
opinion. 

Mr.  Roger  Welles,  for  defendants,  appel- 
lants: 

1 .  The  plaintiff's  grant,  by  deed,  of  a  tract 
immediately  adjoining  the  locus  in  quo  on  the 
north,  is  not  riparian. 

(a)  It  is  a  grant  of  flats. 

While  a  flat  may  become  attached  to  the  up- 
land by  accretion,  we  submit  that  it  is  going 
too  far  to  claim  that  one  flat  may  become' at- 
tached to  another  flat  by  accretion.  We  have 
not  found  any  authorities  to  sustain  such  a 
view  of  the  law.  It  could  not,  in  1808,  be 
known  that  the  west  channel  of  the  river  would 
afterwards  again  submerge  both  of  these  tracts 
of  land,  which  would  in  a  few  years  again 
emerge  on  tbe  west  side  of  the  river. 

(b)  This  grant  is  bounded  on  all  sides  by  the 
lands  of  others. 

The  river  is  not  mentioned  as  a  boundary, 
which  shows  i^was  not  the  intent  of  the  parties 
to  make  the  river  a  boundary,  and  therefore 
the  grant  was  not  riparian.  It  is  what  is  called 
a  limited  grant.  Such  a  grant  is  thus  de- 
scribed in  Houck  on  Rivers,  §  252:  "A  lim- 
ited field  (ager  limilatut)  is  a  tract  of  land  con- 
veyed by  artificial  lines  of  mensuration,  or  by 
fixed  boundaries,  whether  the  contents  be  set 
forth  or  not." 

The  same  author,  in  §  256,  after  quoting  from 
Niebubr  on  the  Roman  Land  Law  some  pecu- 
liarities of  limited  fields,  ends  the  quotation  in 
these  words:  "In  other  respects  the  limited 
fields  had  certain  legal  peculiarities,  concern- 
ing which  scarcely  any  other  express  statement 
is  presented  than  that  they  had  no  right  to 
alluvial  land." 

1  Bracton,  p.  78,  bk.  2,  chap.  2,  f ,  0,  b. 

In  Gould  on  Waters,  §  195,  he  says:  "  The 
legal  effect  of  the  conveyance  is  determined  by 
the  terms  employed."  And  the  boundaries  in 
the  deed  are  held  to  determine  whether  the 
grant  is  riparian  or  not 
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Mill  River,  etc.  Co.  v.  Smith,  84  Conn.  488; 
N.  H.  Steamboat  Co.  v.  Sargent,  50  Conn.  203; 
Dunlap  v.  SteUon,  4  Mason,  C.  Ct.  865;  Schools 
v.  Ridey,  10  Wall.  110  (77  U.  S.  bk.  19,  L.  ed. 
850);  Britton,  bk.  2,  chap.  2,  §  7,  p.  218. 

The  grantor  could  convey  no  rights,  riparian 
or  otherwise,  which  he  did  not  own,  and  be 
owned  no  rights  in  the  lands  of  his  adjoining 
proprietors.  The  description  in  a  deed  is  a 
covenant  binding  upon  grantor  and  grantee, 
and  they  are  estopped  to  deny  its  recitals. 

Bigelow,  Estop.  270. 

(e)  The  river  was  not  in  fact  a  boundary  of 
the  plaintiff's  grant  in  1803. 

Gould,  Waters,      148,  149. 

The  fact  was  otherwise.  How  far  the  west 
channel  had  shifted  towards  tbe  east  it  is  im- 
possible to  tell.  It  did  not  reach  the  plaintiff's 
land  till  some  years  after.  So  the  grant  was 
not  riparian  in  terms  or  in  fact,  when  made. 
Did  the  owner  ever  acquire  any  right  to  accre- 
tion over  the  dividing  line  to  the  south  so  as  to 
transfer  our  land  to  him?  If  so,  how  was  it 
done? 

2.  The  subsequent  submergence  of  the  two 
tracts  of  land  for  a  few  years  effected  do 
change  in  the  title  to  the  lands. 

It  will  be  admitted  that  a  temporary  sub- 
mergence will  not  effect  any  change  of  owner- 
ship. The  annual  floodsof  the  Connecticut  River 
are  familiar  examples  of  this  truth.  When  does 
a  submergence  cease  to  be  temporary  and  begin 
to  be  permanent?  Where  is  the  line  to  be  drawn? 
No  limit  of  time  has  ever  been  fixed.  Practi- 
cally there  is  no  limit  In  the  late  case  of 
Mulry  v.  Norton,  1  Cent.  Rep.  748  (100  N.  T. 
424),  which  in  some  important  respects  is  simi- 
lar to  this,  Ruger,  Ch.  J. ,  in  the  course  of  a  very 
well-considered  opinion,  says,  p.  751  (484):  "ft 
is  not,  however,  every  disappearance  of  land  by 
erosion  or  submergence  that  destroys  the  title  of 
the  true  owner,  or  suffices  to  enable  another  to 
acquire  it,  for  the  erosion  must  be  accompanied 
by  a  transportation  of  the  land  beyond  the  own- 
er's boundary  to  effect  that  result  or  the  sub- 
mergence followed  by  such  a  lapse  of  time  as 
will  preclude  the  identity  of  tbe  property  from 
being  established  upon  its  reliction.  Land  lost 
by  submergence  may  be  regained  by  reliction, 
and  its  disappearance  by  erosion  may  be  re- 
turned by  accretion,  upon  which  tbe  owner- 
ship temporarily  lost  will  be  regained.  When 
portions  of  the  mainland  have  been  gradually 
encroached  upon  by  the  ocean,  so  that  nav- 
igable channels  have  been  extended  thereover, 
the  People,  by  virtue  of  their  sovereignty,  hav- 
ing authority  over  public  highways,  undoubt- 
edly succeed  to  the  control  of  such  channel* 
and  the  ownership  of  tbe  land  under  them,  in 
case  of  its  permanent  acquisition  by  the  sea.  It 
is  equally  true,  however,  that  when  the  water 
disappears  from  the  land,  either  by  its  gradual 
retirement  therefrom  or  the  elevation  of  the 
land  by  avulsion  or  accretion,  or  even  the  ex- 
clusion of  water  by  artificial  means,  that  its 
proprietorship  returns  to  the  original  riparian 
owners.  Ang.  Tide  Wat  76,  77;  Houck,  Riv. 
§  258.  Neither  does  the  lapse  of  time  during 
which  the  submergence  continued  bar  the  right 
of  such  owner  to  enter  upon  the  land  reclaimed, 
and  assert  his  proprietorship.  Ang.  Tidewat 
77, 80,  and  cases  cited." 

Gould  on  Waters  states  the  circumstances 
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under  which  hind  may  be  wholly  lost,  as  fol- 
lows, p.  158:  "But  if  the  sea  gradually  and 
imperceptibly  encroach  upon  private  lands,  or 
the  bounds  are  lost,  and_  the  situation  and  ex- 
tent of  the  lost  land  cannot  be  ascertained,  it 
belongs  to  the  Crown,  at  common  law,  and  in 
this  country  to  the  State." 

But  it  is  evident  this  state  of  facts  does  not 
exist  in  the  case  of  our  lands,  which  are  well 
known. 

The  rule  is  stated  in  Houck  on  Rivers,  §  258, 
referred  to  in  the  above  opinion  of  Mulry  v. 
Norton,  as  follows :  "  Nevertheless,  it  is  possi- 
ble that,  by  the  action  of  the  sea,  or  a  change 
of  the  channel  of  a  river,  the  land  so  granted 
may  be  partly  lost.-  No  doubt,  in  case,  after- 
wards, the  land  should  be  washed  up  again,  it 
would  belong  to  the  former  owner,  to  the  ex- 
tent originally  purchased,  and  no  further." 

The  right  of  ownership  of  soil  under  the 
Connecticut  River  was  early  recognized  by 
this  court.  In  the  case  of  Adams  v.  Pease,  2 
Conn.  488,  the  soil  under  the  river  at  Suffleld, 
above  the  ebb  and  flow  of  the  tide,  was  held  to 
belong  to  the  plaintiff  to  the  middle  of  the 
river.  In  the  case  of  Middletown  v.  Sage,  8 
Conn.  221,  the  title  to  the  bed  of  the  river  at 
Middletown,  where  the  tide  ebbs  and  flows,  was 
held  to  be  prima  facie  in  the  State,  but  only 
prima  facie. 

In  the  case  of  Browne  v.  Kennedy,  5  Harr.  & 
J.  195,  published  in  9  Am.  Dec.  508,  510,  Bu- 
channan,  «/.,  says:  "If  one  has  an  estate 
through  which  a  private  river  runs,  and  an 
island  should  arise  in  the  river,  it  will  belong 
to  him;  so,  if  he  has  the  property  in  the  soil 
of  a  public  river,  and  an  island  springs  up,  it 
will  equally  belong  to  him.  Again,  if,  in  the 
case  of  a  private  river,  the  bed  is  left  bare  by  a 
sudden  recess  of  the  water,  the  relicted  land 
remains  the  property  of  the  former  owner;  and 
so,  if  one  had  the  property  in  the  soil  of  a  pub- 
lic river,  and  the  bed  is  left  bare  by  a  sudden 
recess  of  the  water,  the  relicted  land  will  re- 
main his,  because  in  each  case  the  property  in 
the  soil  is  in  him.  And  for  the  same  reason 
all  islands,  relicted  land,  and  other  increase 
arising  in  navigable  rivers,  belong  in  England 
to  the  King;  here,  to  the  State,  where  the 
property  to  the  soil  has  not  been  appropriated; 
but  where  it  has  become  private  property  either 
by  grant  or  prescription,  the  same  rules  do  or 
should  apply  to  it  that  govern  other  private 
property  of  the  same  nature.  It  is  subject  to 
the  same  law  of  descents,  and  liable  to  be 
transferred  by  the  same  mode  and  form  of  con- 
veyance, and  is  subject  to  none  of  the  rules  ap- 
plicable to  lands  not  granted  or  distributed  out. " 

In  Pbear  on  Waters,  cited  in  Houck,  p.  169, 
note  1,  the  principle  Is  laid  down  thus:  "It 
need  hardly  be  added  that,  if  an  island  makes 
its  appearance,  it  is  the  property  of  the  person, 
whether  king  or  subject,  to  whom  the  soil  on 
which  it  rests  belonged." 

This  principle  was  held  to  apply  and  vest  in 
the  State  an  island  emerging  in  the  navigable 
waters  of  the  Thames,  by  this  court,  in  Tracy 
v.  Nortcich  &  W.  B.  B.  Co.  89  Conn.  882. 

In  the  case  of  Mayor,  etc.  of  Mobile  v.  Eslava, 
9  Porter,  577,  published  in  88  Am.  Dec.  825. 
829,  Collier,  Uh.  J.,  says:  "The  king  may 
grant  the  soil  of  tidewaters  to  an  individual,  yet 
the  grantee  cannot  so  exercise  his  right  of  prop- 
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erty  as  to  injure  the  paramount  right  of  naviga- 
tion. The  interest  of  the  grantee  has  been  aptly 
compared  to  that  of  a  person  who  owns  the  fee 
simple  of  a  road,  who,  when  the  road  is  dis- 
continued, may  appropriate  the  ground  to  his 
own  purposes,  but,  until  then,  he  cannot  ob- 
struct its  passage.  Lord  Hale  says  that  the/tu 
privatum  of  the  proprietor  is  subject  to  the 
jus  publicum  of  the  community.  How  far  the 
grantee  of  the  soil  may  make  reclamations,  so 
that  he  does  not  disturb  navigation ,  is  an  interest- 
ing question,  about  which  there  is  a  want  of  en- 
tire harmony  in  the  dicta  and  decisions  on  this 
branch  of  the  law.  All,  however,  agree  that, 
as  the  shore  becomes  derelict  by  the  receding 
of  the  waters,  be  may  appropriate  it  to  private 
purposes." 

In  Bacon's  Abridgment,  Prerogatives,  B.,  1, 
it  is  said :  "If  land  be  drowned,  and  so  con- 
tinue for  divers  years;  if  it  be  after  regained, 
every  owner  shall  have  his  interest  again,  if  it 
can  be  known  by  the  boundaries." 

In  Comyn's  Digest,  Prerogatives,  D.,  62,  it  is 
said  :  "  But  if  the  sea  overflows  the  land  of 
any  person,  and  after  forty  years  flows  back 
again,  the  owner  shall  have  the  land,  and  not 
the  King." 

See  Hale,  De  Jure  Maris,  16,  84-86. 

Blackstone  says :  "  If  the  whole  soil  is  the 
freehold  of  any  one  man,  as  it  usually  is  when- 
ever a  several  fishery  is  claimed,  there  it  seems 
just  (and  so  is  the  constant  practice)  that  the 
eyots,  or  little  islands,  arising  in  any  part  of  the 
river,  shall  be  the  property  of  him  who  own- 
eth  the  piscary  and  the  soil." 

2  BI.  Com.  261. 

Ejectment  will  lie  for  land  covered  with 
w&tcr 

Gould,  Waters,  §;471;  also  Trespass,  1  Chit- 
ty,  PI.  174,  175. 

In  the  recent  case  of  Rowe  v.  Luddington,  51 
Conn.  185,  Pardee,  J.,  says:  "To  encourage 
the  planting  of  oysters,  the  State  has  assigned 
portions  of  the  bed  of  Long  Island  Sound  to 
private  and  exclusive  ownership." 

It  is  no  objection  to  this  grant  that  it  is  cov- 
ered permanently  by  the  Sound.  How  can  it 
be  an  objection  to  our  grant  that  it  has  become 
temporarily  covered?  Could  we  not  have  plant- 
ed oysters  on  our  overflowed  land,  if  the  water 
had  been  salt,  without  a  new  grant  from  the 
State?  Could  the  State  have  made  an  express 
grant  of  our  overflowed  land  to  the  plaintiff  ? 
We  claim  that  it  could  not;  the  submergence 
did  not  give  the  State  our  title  to  the  soil. 

The  doctrine  of  estoppel  applies  to  a  State  as 
well  as  to  a  private  person. 

People  v.  Soc.  Prop.  Gosp.  2  Paine,  545; 
Gould,  Waters,  §§28,  88,  87. 

In  Chapman  v.  Kimball,  9  Conn.  41,  Dag- 
gett, «/.,  says  :  "  The  general  rule  is  that  the 
land  which  is  relicted  and  left  dry  by  the  re- 
ceding of  the  water  is  the  property  of  the 
sovereign,  as  being  part  and  parcel  of  that 
which  was  previously  the  domain  of  the  sov- 
ereign; and  the  jus  proprietatis  or  ownership 
of  the  soil  which  is  covered  with  water  is  not 
changed  because  the  water  has  receded  from  it." 

But  when  the  sovereign  has  granted  his  do- 
main to  a  subject,  the  same  rule  gives  the  own- 
ership of  the  relicted  land  to  such  subject;  his 
ownership  is  not  changed.  This  distinction 
is  recognized  in  Mulry  v.  Norton,  supra.  Ru- 
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ger,  Ch.  J. ,  says,  p.  "486 :  « 'The  sovereign  suc- 
ceeds to  the  ownership  of  such  islands  and  form- 
ations only  as  are  originally  created  and  located 
in  tideways  outside  01  the  boundaries  of  proper- 
ty which  has  been  the  subject  of  individual 
ownership." 

See  also  Hale,  De  Jure  Maris,  p.  15. 

The  same  rule  is  laid  down  in  Scbultes  on 
Aquatic  Rights.(8  Law  Library,  N.  S.),  pp.117, 

According  to  Judge  Swift,  the  principles  in- 
volved in  wis  case  have  already  been  decided 
and  adopted  in  this  State  in  accordance  with 
our  claims.  He  says :  "A  principle  has  been 
adopted  in  this  State  that  where  a  navigable 
river  has  gradually  shifted  its  whole  bed,  so 
that  a  man's  land  has  risen  on  the  opposite 
side,  he  is  entitled  to  it.  Connecticut  River 
is  constantly  varying  its  channel;  and  instances 
have  occurred,  within  the  memory  of  man, 
where  the  soil  has  reappeared  within  the  origi- 
nal bounds  of  a  proprietor,  on  the  opposite 
bank  of  the  river.  Where  it  has  been  practica- 
ble to  prove  the  fact,  such  proprietors  have  been 
able  to  assert  and  enforce  their  claims,  and  re- 
cover the  land." 

1  Swift,  Dig.  Ill,  112. 

One  such  case  is  related  in  Barber's  Hist. 
Col.  pp.  118,  114.  See  also  Ang.  Watercourses, 
§  57,  note  4. 

8.  No  accretion  across  dividing  lines. 

If  the  plaintiff  is  entitled  to  accretion  at 
all,  all  the  rules  relative  to  the  division  of  al- 
luvion were  disregarded,  and  the  plaintiff  was 
allowed  to  have  the  increase  to  his  land,  across 
the  line  of  his  adjoining  proprietor  down 
stream,  even  to  the  extent  of  swallowing  it  up 
entirely.  The  general  rule  is  thus  stated  in 
Gould,  §  168:  "When  the  general  course  of 
the  shore  or  river  bank  approximates  to  a 
straight  line,  alluvial  deposits,  as  well  as  flats, 
are  divided  among  the  coterminous  proprietors 
by  lines  perpendicular  to  the  general  course  of 
the  original  bank,  or  of  the  original  highwater 
mark  of  the  shore." 

The  plaintiff's  land  lies  in  the  form  of  a  pa- 
rallelogram, its  east  and  west  lines  marking  its 
sides,  and  its  south  terminus  the  line  dividing 
his  tract  from  ours.  A  line  drawn '  'perpendic- 
ular to  the  general  course  of  the  original  bank." 
from  the  southeast  corner  of  the  plaintiff's 
tract,  easterly,  would  escape  our  land  entirely. 

Knight  v.  Wilder,  2  Cush.  209;  Hopkins  Acad. 
v.  Dickinson,  9  Cush.  544,  548,  550;  New 
Eaten  Steamboat  Co.  v.  Sargent,  50  Conn.  199, 
208;  Armstrong  v.  Wheeler,  52  Conn.  428. 

It  may  be  claimed  that,  as  the  west  channel 
of  the  river  became  the  sole  channel  after  the 
east  channel  filled  up,  the  original  bank  of  the 
east  channel  has  nothing  to  do  with  the  case. 
If  this  be  true,  the  same  reasoning  proves  that 
the  plaintiff's  land  was  never  upon  the  original 
bank  of  the  west  channel,  and  therefore  never 
riparian,  as  already  claimed. 

The  jurisdiction  line  of  1770  was  established 
as  the  centre  of  the  east  channel,  as  it  ran  in 
1692,  and  as  there  was  no  process  of  erosion 
going  on  in  this  east  channel,  but  a  process  of 
gradual  filling  up,  there  is  no  reason  to  suppose 
there  had  been  any  change  in  the  high-water 
mark  of  the  original  shore  of  the  east  channel 
from  the  time  of  the  original  grants  of  the 
three-mile  lots  in  1640.  The  original  bank 
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must  have  been  there,  high  and  dry,  while  the 
ancient  bed  had  become  a  low  swale.  The 
west  channel  is  the  unruly  one.  That  has 
changed  so  constantly  that  its  bank  is  never 
the  same  for  two  consecutive  years.  It  has  no 
known  original  bank.  Is  it  not  the  duty  of  the 
plaintiff  to  show  that  the  decision  of  the  lower 
court  was  based  upon  some  equitable  rule? 
The  only  safe  rule  is  that  the  accretions  to  the 
south  of  the  dividing  line  belong  to  the  adjoin- 
ing proprietor. 

In  Mulry  v.  Norton,  supra,  Ruger,  Ch.  J., 
says,  p.  758(486):  "It  would  seem  to  follow, 
from  the  principles  referred  to,  that  the  owner 
of  Long  Beach  could  not,  even  if  the  process  of 
its  enlargement  and  extension  was  affected  by 
accretion,  claim  beyond  the  point  where  such 
accessions  began  to  be  made  upon  the  property 
of  adjoining  owners,  and  as  the  line  of  each 
successive  owner  of  uplands  was  reached  in 
the  process  of  extension,  a  new  obstacle  to  the 
appellant's  claim  would  seem  to  arise." 

In  Saulet  v.  Shepherd,  4  Wall.  508  (71  U.  & 
bk.  18,  L.  ed.  442),  it  is  said :  "  Before  there 
can  be  a  right  to  accession  or  accretion,  there 
must  be  an  estate  to  which  the  accession  can 
attach." 

In  Bates  v.  1U.  Cent.  R.  R.  Co.  1  Black,  208 
(66  U.  8.  bk.  17,  L.  ed.  158),  the  court  says: 
"  Before  a  proprietor  can  set  up  his  claim  to 
accretions  and  the  like,  be  must  first  show  that 
he  owns  the  shore,  and  if  he  fail  first  to  es- 
tablish his  ownership,  judicial  inquiry  respect- 
ing his  rights  in  or  under  the  waters  ad  joining 
are  abstractions,  and  useless." 

At  what  point  of  time  did  the  plaintiff  ac- 
quire any  ownership  in  Benton  lot?  Was  it 
before  or  after  its  emergence?  South  of  the 
division  line  the  accession  attached  to  our  es- 
tate, for  the  plaintiff  admits  he  had  no  estate 
south  of  the  line  till  the  accession  had  attached 
and  raised  it.  But  this  accession  attached  to 
our  land  under  the  water,  as  well  as  to  his,  and 
both  emerged  at  about  the  same  time.  One 
rule  should  apply  to  both. 

Where  the  boundary  is  a  river,  the  line  is 
not  a  fixed,  but  a  shifting  one,  and  it  is  because 
the  line  is  not  stationary  and  established,  and 
cannot  be,  in  the  very  nature  of  the  case, 
that  the  imperceptible  increase  by  accretion  is 
allowed  to  apply  and  to  change  the  line  under 
the  fiction  that,  as  you  cannot  see  any  change 
in  the  line,  there  really  is  none.  "  That  which 
cannot  be  perceived  in  its  progress  is  taken  to 
be  as  if  it  never  had  existed  at  all,"  is  the 
maxim. 

Re  Hull  &  Selby  R  Co.  5  M.  &  W.  827. 
But  there  is  a  qualification  to  the  extent  to 
which  this  doctrine  will  be  carried,  even  in  ri- 
parian grants. 

In  Attorney-General  v.  Cfiambers,  4  De  6.  & 
J.  55,  68,  Lord  Chelmsford  savs:  "  Although 
the  additions  may  be  small  and  insignificant  in 
their  progress,  yet,  after  a  lapse  of  time,  by 
little  and  little,  a  very  large  increase  may  have 
taken  place  which  it  would  not  be  beneath  the 
law  to  notice,  and  of  which  the  party  who  has 
the  right  to  it  can  clearly  show  that  it  formerly 
belonged  to  him,  be  ought  not  to  be  deprived. 

It  is  admitted  that  the  locus  in  qito  is  a  part 
of  Benton  lot,  and  formerly  belonged  to  as. 
There  is  no  question  as  to  the  boundary.  Abo 
the  increase  is  very  large  and  very  rapid  U 
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there  ever  can  be  a  case  for  the  application  of 
this  doctrine  propounded  by  Lord  Chelmsford, 
the  case  at  bar  would  seem  to  be  such  a  case, 
if  the  doctrine  of  accretion  applies  at  all. 

But  here  the  dividing  line  is  a  fixed,  straight 
line,  established  and  agreed  to  between  adjoin- 
ing proprietors  on  the  same  side  of  the  river  in 
1803,  and  now  subject  to  the  same  changes, 
mutations,  and  freaks  wrought  by  the  west 
channel. 

The  doctrine  of  accretion,  so  far  as  it  favors 
one  proprietor  at  the  expense  of  another,  has  its 
proper  application  to  riparian  proprietors  upon 
opposite  sides  of  a  river  which  runs  between 
them,  and  forms  a  natural  boundary  between 
them.  But  the  river  never  ran  between  these 
proprietors.  There  is  no  space  between  them. 
They  touch  each  other;  and  the  whole  phil- 
osophy of  the  doctrine  of  accretion  is  op- 
posed to  the  application  of  any  such  doc- 
trine to  these  adjoining  proprietors  on  the  same 
aide  of  the  river  as  against  and  between  each 
other,  between  whom  the  river  was  never  a 
boundary.  In  our  examination  we  have  not 
found  such  an  application  of  the  doctrine  in  a 
single  case  or  opmion  in  report  or  text-book, 
ana  we  challenge  the  other  side  to  produce  one. 
The  rule  is  comprehensively  laid  down  by  Lord 
Bale,  De  Jure  Maris,  Part  1,  chap.  1,  as 
follows  :  "If  a  fresh  river,  between  the  lands 
of  two  lords  or  owners,  do  insensibly  gain  on 
one  side  or  the  other  side,  it  is  held  (22  Ass. 
HZ)  that  the  propriety  continues  as  before  in  the 
river.  But  if  it  be  done  sensibly  and  suddenly, 
then  the  ownership  of  the  soil  remains  accord- 
ing to  the  former  bounds.  As,  if  the  river  run- 
ning between  the  lands  of  A  and  B  leaves  his 
course,  and  sensibly  makes  his  channel  entirely 
on  the  lands  of  A,  the  whole  river  belongs  to 
A, — aqua  cedit  $oh ;  and  so  it  is,  though  if  the 
alteration  be  by  insensible  degrees,  but  there 
be  other  known  boundaries,  as  stakes  or  extent 
of  land  (22  Ass.  pi.  98),  and  though  the 
book  make  a  question  whether  it  hold  the  same 
law  in  the  case  of  the  sea  or  the  arms  of  it,  yet 
certainly  the  law  will  be  all  one,  as  we  shall 
have  occasion  to  show  in  the  ensuing  dis- 
course."  And  see  further,  Id.  chap.  6,  p.  82. 

Ford  v.  Lacey,  80  L.  J.  Exch.  851-864. 

If  this  be  good  law,  it  is  certainly  fatal  to  the 
plaintiff's  claim;  first,  because  the  river  never 
was  a  boundary  between  him  and  us;  and 
second,  because  the  boundary  between  us  is 
"  known  "  and  acknowledged. 

4.  The  lands  temporarily  and  conditionally 
riparian. 

We  admit  that,  when  the  river  submerged 
the  lands  of  the  parties  to  this  suit,  they  be- 
came riparian  proprietors  so  far  forth  that 
when  their  lands  came  out  of  the  water  they 
could  at  once  regain  them,  and  to  the  extent 
that  they  were  submerged,  but  not  beyond 
their  exterior  lines.  They  were  made  riparian 
by  the  arrival  of  the  river,  and  ceased  to  be 
riparian  by  its  departure. 

But  if  by  any  possibility  they  could  extend 
In  any  direction  beyond  their  fines,  which  we 
deny,  this  direction  must  be  to  the  eastward, 
but  not  sideways  or  cornerwise,  so  as  to  pass 
over  the  line  between  them,  as  already  claimed. 
The  map  shows  that  all  the  old  lots  east  of  the 
river  run  east  and  west,  and  any  accretion,  if 
allowed,  must  be  in  the  same  direction  and 
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within  their  dividing  lines,  these  lines  being 
known. 
Gould,  Waters,  §  194. 

5.  The  State  never  acquired  any  interest  in 
our  land  by  its  temporary  submergence  by  the 
shifting  of  the  river  channel. 

(a)  The  State  granted  our  land  to  us:  first, 
by  the  grant  to  the  town  by  the  Colony,  Octo- 
ber 10,  1689  (1  Col.  Rec.  86);  second,  by  the 
patent  to  Wethersfleld  (Col.  Rec.  1678-89,  pp. 
177,  178). 

(b)  It  has  confirmed  the  grant  by  statute  to 
the  "grantees,  their  heirs,  successors,  and  as- 
signs forever." 

Rev.  1808,  482-484;  Gen.  Stat.  851,  §  1. 

(c)  The  courts  of  this  State  have  formerly 
reasserted  and  reaffirmed  the  title  in  the  gran- 
tees as  heretofore  shown  in  similar  cases. 

(<f)  Such  grants  have  always  been  held  by 
courts  inviolable,  and  the  rights  of  the  private 
owner  ever  respected  and  protected,  as  shown. 

Judge  Kent  lays  down  the  general  rule  as 
follows:  "  If  the  river  should  then  forsake  its 
channel  and  make  an  entire  new  one  in  the 
lands  of  the  owner  on  one  side,  he  will  become 
owner  of  the  whole  river,  so  far  as  it  is  en- 
closed by  his  land." 

8  Kent,  Com.  428;  Mulry  v.  Norton,  1  Cent. 
Rep.  748,  100  N.  Y.  486;  Foster  v.  Wright,  4 
C.  P.  Div.  438. 

(«)  The  State  makes  no  claim  to  resume  this 
land— it  could  not  in  equity;  and  if  it  could 
claim  our  land,  it  could  for  the  same  reason 
claim  the  land  of  the  plaintiff. 

The  plaintiff,  then,  cannot  claim  that  the 
State  gained  our  land  from  us,  and  that  he 
gained  it  from  the  State.  We  conclude  this 
division  of  the  subject  by  another  citation  from 
the  highest  authority  upon  this  branch  of  the 
law. 

Lord  Hale,  after  stating  the  general  propo- 
sition that  the  King  hath  the  title  to  "  increase 
per  alluvionem  "  and ' '  per  relietionem, "  on  page 
14,  says,  on  page  15:  "But  this  bath  some  ex- 
ceptions. *  *  *  If  a  subject  hath  had  by  pre- 
scription the  property  of  a  certain  tract,  or 
creek,  or  navigable  river,  or -arm  of  the  sea, 
even  while  it  is  covered  with  water,  by  certain 
known  metes  or  extents,  this,  though  it  should 
be  relicted,  the  subject  will  have  the  propriety 
of  the  soil  relicted.  For  he  had  it  before, 
though  covered  with  water;  and  although  the 
sea  is  a  fluid  thing,  yet  the  terra  or  solum  sub- 
jeetum  is  fixed;  and  by  force  of  a  clear  and  evi- 
dent usage  a,  subject  may  have  the  propriety  of 
a  private  river." 

As  prescription  is  founded  upon  a  supposed 
grant,  this  exception  applies  with  equal  and 
perhaps  greater  force  to  an  express  grant,  such 
as  exists  in  our  case.  The  general  doctrine  of 
accretion  in  favor  of  the  sovereign  has  this  ex- 
ception, therefore,  that  the  State,  by  accretion, 
cannot  invade  the  domains  of  the  subject. 
See  also  Mulry  v.  Norton,  supra. 
Mr.  S.  W.  Adams,  also  for  defendants, 
appellants: 

As  to  the  present  channel  (which  takes  the 
place  of  both  the  old  ones),  it  is  very  doubtful 
whether  it  is  to  be  considered  as  "  navigable," 
or  an  "arm  of  the  sea,"  within  the  meaning  of 
the  law,  above  Rocky  Hill.  Between  Weth- 
ersfleld and  Hartford,  there  is,  much  of  the 
time,  no  tide  at  all;  and  this  court  has  decided 
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(Adamt  v.  Pease,  2  Conn.  488)  that  Connecti- 
cut River,  at  Suffield,  is  not  "navigable;" 
although,  as  is  generally  known,  the  river  is 
navigated  at  that  point.  But,  supposing  the 
river  to  have  been  "navigable"  at  the  point 
contiguous  to  the  lands  in  suit?  Is  there  any 
public  ownership  of  the  soil  under  it,  as  soil 
simplv?  Has  the  State  ever  assumed  the  right 
to  take  meadow  lands,  formerly  under  the 
river  bed,  and  sell  them  or  use  them  for  pur- 
poses of  cultivation?  Does  anyone  suppose 
the  State  proposes  to  do  anything  of  this  kind? 
And,  even  for  purposes  of  navigation,  the  Slate 
has  less  interest  as  owner  than  the  United 
States;  for  the  latter  assumes,  and  rightfully, 
the  control  of  operations  in  and  along  the 
banks  of  the  rivert  intended  for  the  improve- 
ment of  its  navigation. 

There  have  been  cases  where  islands  have 
arisen  in  the  middle  of  an  arm  of  the  sea,  as  in 
the  case  of  Tracy's  Island,  in  the  River  Thames 
(Tracy  v.  Norwich  &  W.  JR.  R.  Co.  89  Conn. 
398),  where  it  was  held  that  such  island  be- 
longed, prima  facie,  to  the  State.  But  there 
the  river  banks  had  not  changed,  and  no 
riparian  owner  had  lost  any  land  he  had  ever 
occupied.  Such  was  also  the  case  in  Middle- 
town  v.  Sage,  8  Conn.  222.  But  Wright's  Is- 
land has beenprivate  property  from  the  first 
settlement  of  Wethersfield. 

Wethersfield  "proprietors"  obtained  their 
title  to  the  territory  within  the  first  plantation 
limits  (extending  three  miles  east  of  the  river) 
from  the  natives,  and  not  from  the  colony;  in- 
deed, their  title  is  older  than  the  first  existence 
of  the  colony.  The  original  deed  of  cession 
from  the  Indians  included  "  the  islands; "  and 
the  confirmatory  deed,  from  the  same  tribe,  in 
1678,  includes,  by  express  terms,  the  "  rivers" 
within  the  township  lines. 

1  Col.  Rec.  5;  2  Weth.  Land  Rec.  202. 

The  plaintiff,  admitting  that  relicted  lands 
become  private  property,  says  that  such  lands 
do  not  belong  to  the  former  owner,  from  whom 
they  were  despoiled  by  the  elements,  but  that 
they  may  be  instantly  and  continuously  appro- 
priated, so  long' ana  to  whatever  distance  the 
process  of  reliction  may  extend,  by  that  land- 
owner whose  tract  adjoined  the  relicted  tract 
before  the  latter's  original  submergence.  A 
shorter  form  of  expressing  his  title  is  that  of 
"accretion,"  the  result  of  reliction  and  up- 
heaval, or  alluvion.  In  making  this  claim,  the 
plaintiff  invokes,  in  his  own  behalf,  the  appli- 
cation of  a  rule  which  would  be  reasonable  or 
applicable  only  in  case  he  were  a  littoral  pro- 
prietor by  the  shore  of  a  sea  or  great  lake;  or  a 
riparian  proprietor  (in  certain  cases  only)  by 
the  margin  of  a  river.  In  point  of  fact,  how- 
ever, he  occupies  neither  the  one  position  nor 
the  other. 

He  whose  land  adjoins  the  seashore  ought 
(certainly  as  against  all  excepting  the  public) 
to  have  such  land  as  forms  by  reliction  on  his 
own  water  front.  We  do  not  complain  of  this 
rule;  for  no  land  is  taken  thereby  from  any 
adjoining  neighbor.  And  the  rule  of  accretion 
adopted  in  such  cases  has  no  application  here. 

So,  too,  where  two  parties  own  lands  on  op- 
posite sides  of  a  stream,  each  piece,  in  express 
terms,  bounded  by  the  stream;  in  such  cases 
each  riparian  owner  will  be  presumed  to  own 
to  the  thread  of  the  stream,  or  to  the  water's 
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edge,  as  the  case  may  be;  notwithstanding  any 
ordinary,  natural,  and  immaterial  changes  that 
may  occur  in  the  line  of  his  water  front.  This 
results  from  two  reasons:  (1)  because  this  will 
be  assumed  to  have  been  the  understanding  of 
the  parties  when  they  took  their  title  deeds;  (2) 
because  the  law  does  not  concern  itself  about 
trifles.  This  latter  reason  is  stated  by  Black- 
stone  (2  Com.  p.  262,  and  note)  as  being  the 
foundation  of  the  law  of  accretion. 

In  the  case  last  supposed,  one  proprietor 
might  get  additional  land,  but  it  would  not  be 
at  the  expense  of  his  opposite  neighbor  so  long 
as  he  went  no  farther  than  the  old  thread  of 
the  stream.  The  other  might  lose  in  the  same 
proportion;  but  it  would  be  only  to  the  extent 
that  his  land  was  covered  by  the  encroaching 
stream.    "  Neither  party  shall  lose  his  land. 

Schultes,  Aquatic  Rights,  186,  as  quoted  by 
Chitty,  in  the  note  to  Blackstone,  above  cited. 

The  plaintiff's  lot  was  never  riparian.  It 
was  bounded,  in  express  terms,  east,  south,  and 
west,  by  dry  land  belonging  to  other  parties, 
and  its  northern  bounds  were  "  unknown."  If 
the  river  had  at  first  bounded  it  on  the  north, 
that  would  have  been  named  as  its  northern 
boundary.  Nor  did  it  in  1817,  or  subsequent- 
ly, become  riparian  in  any  legal  sense  of  the 
word,  for  it  was  still  bounded  at  least  on  the 
east,  west,  and  south  sides,  by  lands  of  the  said 
other  parties,  on  all  which  lands,  in  the  mean 
time,  the  waters  of  the  river  had  encroached, 
and  held  them  temporarily  in  a  state  of  sub- 
mergence. And  the  amount  of  land  submerged 
was  varying  from  year  to  year. 

It  cannot  be  claimed  that  the  constant  loss  of 
land  on  one  side,  and  corresponding  growth  on 
the  other  side,  goes  on  day  by  day  and  is  im- 
perceptible. This  court  knows,  just  as  well  as 
if  it  were  so  stated  in  the  finding,  that  it  does 
not  go  on  at  all  in  the  winter  season,  when  the 
river  is  bound  with  ice,  as  with  fetters  of  iron. 
It  also  knows,  without  being  so  informed  by 
the  court  below,  that  this  tremendous  wear  and 
tear  on  the  one  side  and  upheaval  on  the  other 
occurs  only  during  the  spring  and  other  fresh- 
ets. And  even  if  the  steep  alluvial  bank  of  the 
east  side  is  also  undermined  by  the  "swash" 
of  passing  steamboats;  or  the  current  of  the 
stream  is  diverted  by  the  stone  piers  which  are 
placed  in  the  river*  for  the  improvement  of 
navigation — all  these  causes  are  not  the  "  natu- 
ral and  ordinary "  incidents  of  a  watercourse. 
Since  about  1845,  some  20  acres  of  our  land 
have  become  transferred  to  the  west  side  of 
the  river.  And  yet  the  grand  result  of  all 
these  violent  agencies,  by  which  we  are  losing 
about  a  half  an  acre  annually,  is  claimed  to 
constitute  a  case  of  "  gradual  accretion."  We 
claim  it  is  rather  a  "series  of  avulsions,"  if 
there  ever  was  one. 

See  Perry  v.  Pratt,  81  Conn.  485-487,  442, 
448,  where  that  term  is  applied  to  a  "gradual" 
change  in  the  channel  of  a  creek,  through  a 
long  series  of  years. 

It  would  seem  as  if  the  owner  of  Wright's 
Island,  which  is  the  riparian  lot  opposite  to  the 
Benton  lot,  would  be  entitled  to  claim  our  land 
by  accretion,  if  anyone  can  claim  what  we 
have  lost.  But  he  is  satisfied  with  holding  up 
to  the  thread  of  the  old  east  channel.  On  the 
other  hand,  the  plaintiff  claims  to  acquire,  by 
accretion,  whatever  land  forms  within  the  bead 
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north,  east,  and  south  of  the  new-found-land 
piece.  ,  He  utterly  ignores  the  rights  of  other 
actual  riparian  proprietors;  and  yet,  on  his 
own  theory,  his  own  lot  would  have  accrued 
to  the  owners  of  the  lots  adjoining  his  on  the 
west  and  north! 

"  When  the  denudation  of  the  soil  is  sudden 
and  perceptible  the  title  is  not  changed.  *  *  * 
Though  the  overflow  continues  for  forty  years, 
yet,  if  the  water  recedes,  the  owner  has  his 
land  again." 

Gould,  Waters,  290,  and  cases  cited. 

Where  the  old  line  is  determinable,  the 
law  favors  its  continuance,  notwithstanding  a 
change  of  the  river  line. 

Gould,  Waters,  290. 

When  the  cause  of  a  change  is  a  freshet,  the 
original  thread  of  the  stream  continues  to  mark 
the  limits. 

Id.  291. 

If  the  old  bed  of  the  river,  being  gradually 
deserted  by  the  current,  fills  up  and  new  land 
is  formed,  such  newly-formed  land  belongs  to 
the  opposite  riparian  proprietors,  respectively, 
to  the  thread  of  the  old  river. 

Ang.  Watercourses,  66;  Hopkins  Acad.  v. 
LHckinson,  9  Cush.  544-547. 

This  last  case  also  decides  that  land  in  a 
bend,  cut  off  by  the  new  channel,  remains  the 
property  of  the  original  owner,  though  the 
opposite  riparian  owner  thereby  lost  his  water 
front. 

We  claim  that:  (1)  the  law  of  accretion  does 
not  apply  at  all  in  this  case;  (2)  that  if  it  does 
apply,  it  is  not  in  favor  of  the  plaintiff,  but  is 
in  favor  of  the  owner  of  Wright's  Island,  who 
was  our  riparian  opposite  neighbor. 

We  claim,  further,  that  where  one  gains  land 
by  accretion,  the  result  of  reliction,  it  must  be 
in  one  of  the  two  following  ways:  either  the 
angle  formed  by  the  shore  lines  of  two  riparian 
owners  is  to  be  bisected,  in  a  direction  toward 
the  water;  or  else  the  side  lines  are  to  be  ex- 
tended in  the  same  course  to  the  water.  This 
court  (in  the  case  of  Armstrong  v.  Wheeler,  52 
Conn.  482)  has  rejected  the  first  of  these  meth- 
ods, where,  as  in  this  case,  the  shore  line  is  a 
fluctuating  one. 

And  there  would  be  a  like  result  if  the  sec- 
ond method  were  adopted.  For  the  south  line 
of  the  plaintiff's  lot,  if  extended  easterly,  would 
intersect  his  east  line,  extended  southerly,  and 
leave  his  lot  with  the  same  area  as  when  it  was 
dry  land.  The  same  result  is  obtained  if  we 
go  farther  back,  when  the  river  ran  across  the 
middle  of  plaintiff's  lot;  for  then,  if  the  east 
and  west  lines  of  his  lot  were  extended  south- 
erly (other  landowners  having  the  same  right 
-  to  extend  their  side  lines)  he  could  extend  his 
aide  lines  no  farther  than  to  the  north  side 
line  of  the  Benton  lot;  the  northwest  corner  of 
which  lot  emerged  and  had  a  water  front  be- 
fore the  southeast  corner  of  the  new-found-land 
had  emerged.  And  if  the  water  front  thus 
formed  on  the  Benton  lot  did  not  belong  to  the 
owner  of  that  lot,  the  owner  of  Wright's  Is- 
land, and  not  the  plaintiff,  had_the  prior  claim 
to  it 

If  a  third  principle,  recognized  in  New  Haven 
,  Steamboat  Co.  v.  Sargent,  50  Conn.  199  (when 
the  side  line  was  extended  in  a  direction  which 
would  be  the  nearest  to  reach  the  mid-channel), 
were  adopted,  the  plaintiff  could  have  but  a 
1  Conn. 


very  narrow  water  front,  which -must  have 
been  maintained  of  the  same  breadth,  and  in  a 
direction  parallel  with  the  shore  line. 

We  have  been  assuming  thus  far,  for  the 
sake  of  argument,  that  the  plaintiff  is  to  be 
treated  as  a  riparian  proprietor.  But  if  he  is 
not,  as  we  claim  must  be  the  case  (seeing  that, 
by  the  terms  of  his  grant,  he  was  bounded  on 
all  sides  by  lots  owned  by  other  parties),  then, 
of  course,  there  can  be  no  claim  of  gain  by  ac- 
cretion. 

Messrs.  Charles  E.  Perkins  and  Wil- 
liam T.  Goalee,  for  plaintiff,  appellee  : 

The  first  question  in  the  case  is  whether, 
under  the  facts  found,  the  plaintiff  and  his 
grantors  acquired  title  to  the  land  in  question 
by  accretion. 

I  presume  no  question  will  be  made  as  to  the 
general  principles  of  the  law  of  alluvion,  or 
accretion,  as  it  is  often  called. 

Gould,  Waters,  §  155,  p.  284,  states  it  as  fol- 
lows: "Land  formed  by  alluvion,  or  the  gradual 
and  imperceptible  accretion  from  the  water, 
and  land  gained  by  reliction,  or  the  gradual  and 
imperceptible  recession  of  the  water,  belong  to 
the  owner  of  the  contiguous  land  to  which 
the  addition  is  made." 

Perry  v.  Pratt,  81  Conn.  442;  Ang.  Water- 
courses, 8  58,  p.  49;  8t.  Clair  County  v.  Lotings- 
ton,  28  Wall.  46  (90  U.  S.  bk.  23,  L.  ed.  59); 
Oerrish  v.  Clough,  48  N.  H.  9. 

We  do  not  understand  this  general  rule  to  be 
controverted,  but  an  attempt  is  made  to  estab- 
lish an  exception  hi  the  case  of  rivers,  when 
the  bed  has  shifted  so  far  that  land  formerly 
on  one  side  of  the  river  has  appeared  on  the  other 
side;  tbat  is,  that  so  long  as  the  river  does  not 
shift  more  than  its  own  width,  the  doctrine  of 
accretion  applies,  but  as  soon  as  it  has  shifted 
more  tban  its  width,  that  principle  ceases,  pro- 
vided it  can  be  shown  by  surveys,  or  otherwise, 
where  the  original  lines  were. 

It  is  for  the  defendant  to  show  that  such  an 
exception  exists,  and  we  submit  that  such  a 
claim  is  contrary  to  the  principle  upon  which 
the  doctrine  of  accretion  is  founded,  and  that 
no  court  of  last  resort  has  ever  maintained 
such  a  doctrine.  - 

1.  The  principle  of  accretion  is  that  land 
bordering  on  a  river  has  annexed  to  it,  as  an  in- 
herent and  constituent  part  of  it,  the  right  to 
so  continue. 

Gould,  Waters,  §  155,  p.  288,  says:  This 
right  of  access  is  not  lost  by  the  gradual  for- 
mation of  new  soil  upon  the  margin  of  the 
water,  caused  by  the  action  of  the  tides  or  cur- 
rents. Estates  bordering  upon  navigable 
waters  often  derive  a  great  part  of  their  value 
from  that  circumstance,  and  the  riparian  own- 
ers, if  deprived  of  the  benefit  of  that  situation 
by  extraneous  addition,  would  suffer  hardship 
and  injustice,  even  when  they  obtained  the  full 
proportion  of  the  land  measured  by  the 
surface. 

In  Lyon  v.  Fishmongers  Co.  L.  R.  10  Ch. 
679,  1  App.  Cas.  662,  Lord  Shelbourne,  as 
Gould  says  "thus  states  what  is  now  to  be  re- 
garded as  established  law  upon  this  subject: 
'  The  rights  of  a  riparian  proprietor,  so  far  as 
they  relate  to  any  natural  stream,  exist  jure 
natural,  because  his  land  has  by  nature  the  ad- 
vantage of  being  washed  by  the  stream;  and  if 
the  facts  of  nature  constitute  the  foundation  of 
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the  right,  I  am  unable  to  see  why  the  law 
shoula  not  recognize  and  follow  the  course  of 
nature  in  every  part  of  the  same  stream.'" 

In  St.  Clair  County  v.  Loving ston,  28  Wall. 
46  (90  U.  S.  bk.  28,  L.  ed.  59)  on  p.  68,  the 
court  says :  "The  riparian  right  to  future  allu- 
vion is  a  vested  right.  It  is  an  inherent  and 
essential  attribute  of  the  original  property. 
The  title  to  the  increment  rests  in  the  law  of 
nature.  It  is  the  same  with  thAt  of  the  owner 
1  of  a  tree  to  its  fruits,  and  of  the  owner  of  the 
flocks  and  herds  to  their  natural  increase.  The 
right  is  a  natural,  not  a  civil  one.  The  maxim 
qui  sentit  onus  debet  sentire  commodum  lies  at 
its  foundation.  The  owner  takes  the  chances 
of  injury  and  of  benefit  arising  from  the  situa- 
tion of  the  property.  If  there  be  a  gradual 
loss,  he  must  bear  it;  if  a  gradual  gam,  it  is 
his." 

See  Ang.  Watercourses,  §§  92, 98,  as  to  these 
and  other  rights  in  water  being  parcel  of  the 
land. 

In  Gerrish  v.  Clough,  48  N.  H.  9,  the  court 
says,  on  p.  11:  "It  is  very  well  settled  that  land 
formed  on  one  side  of  a  stream  of  water  by 
the  variations  in  the  channel  caused  by  the 
natural  flowing  of  the  water  therein  belongs 
to  the  owner  of  the  land  on  that  side  of  the 
stream.  These  natural  accretions  are  entitled 
to  the  same  protection, when  once  acquired,  that 
the  original  enclosure  would  have  been." 

This  right  of  accretion,  therefore,  is  as  much 
a  natural  right  as  the  right  to  the  use  of  the 
Wftter 

In  Wadsworth  v.  Tillotson,  15  Coon.  878,  the 
court  says,  of  the  right  to  water:  "This  right  is 
not  an  easement  or  appurtenance,  but  is  insep- 
arably annexed  to  the  soil,  and  is  parcel  of  the 
land  itself." 

In  Johnson  v.  Jordan,  2  Met.  289,  Shaw, 
Ch.  J.,  says  of  the  right  to  use  water:  "It  is  in- 
separably annexed  to  the  soil  and  passes  with 
it,  not  as  an  easement  or  as  an  appurtenance, 
but  as  a  parcel." 

This  being  the  principle  upon  which  the  doc- 
trine of  accretion  is  founded.,  that  it  is  an  "in- 
herent and  essential  attribute"  of  land  bordering 
on  a  river  that  it  should  continue  to  have  a 
river  front,  it  is  evident  that  a  claim  that  when 
the  river  has  shifted  more  than  its  own  width, 
the  doctrine  should  no  longer  apply,  is  unten- 
able and  inconsistent  with  that  principle. 

If  it  is  an  "inherent  attribute  of  land  front- 
ing on  a  river  to  continue  so  to  front  in  spite  of 
accretion,  how  is  the  land  to  be  deprived  of 
that  attribute  ? 

The  only  thing  that  can  be  said  is  that  it  is 
a  hardship  that  a  person  owning  land  upon  a 
river  should  be  deprived  of  it  by  the  river  wash- 
ing it  away;  but  that  is  a  necessary  hardship, 
arising  from  the  laws  of  nature,  and  necessarily 
connected  with  the  ownership  of  land  border- 
ing upon  a  river,  or  so  situated  that  by  gradual 
changes  it  may  border  on  a  river. 

It  is  well  settled,  also,  that  if  a  riparian 
owner's  land  is  liable  to  be  so  washed  away,  he 
may  protect  it  by  rubbling,  or  otherwise. 

Gerrish  v.  Clough,  48  N.  H.  9. 

It  would  certainly  be  as  great  a  hardship  to 
the  plaintiff  to  be  deprived  of  his  river  front  as 
it  would  be  to  the  defendant  to  be  deprived  of 
some  of  his  land  and  still  keep  his  river  front. 


There  is  hardship  to  some  one  in  the  applica- 
tion of  either  rule. 

2.  This  exception  is  contrary  to  the  decisions 
upon  this  point,  so  far  as  any  have  been 

made. 

Gould,  p.  286,  says :  "The  rule  is  the  same 
when  the  old  boundaries  are  not  known,  and 
when  they  can  be  ascertained;"  and  see  cases 
there  cited  in  note. 

There  is  no  case  that  we  have  been  able  to 
find  where  this  claim,  as  to  a  different  role 
being  applied,  when  the  river  has  shifted  more 
than  its  width,  has  been  decided  or  even 
made. 

As  Lord  Abinger  says  in  Be  HuU  A  Betty  22. 
Co.  5  M.  &  W.  881:  "If  the  Crown  cannot  ad- 
duce the  authority  of  many  decided  cases  in 
support  of  its  claim,  it  is  because  in  principle 
no  doubt  could  be  entertained  upon  it" 

It  has  always  been  held,  however,  as  Gould 
on  Waters  says,  p.  291,  §  159:  "If  an  unnavi- 
gable  stream,  in  which  the  title  of  the  riparian 
owners  extends  ad  filum  aqua,  slowly  and  im- 
perceptibly changes  its  course,  the  boundary 
line  is  at  the  centre  of  the  new  channel. " 

See  also  §  198,  p.  850. 

In  Hopkins  Acad.  v.  Dickinson,  9  Cush.  544, 
Chief  Justice  Shaw  says,  on  p.  548:  "Where 
there  is  a  gradual  accretion  on  one  shore,  form- 
ing an  alluvion  and  permanent  addition  to  the 
shore,  it  must  tend  to  change  the  thread  of  the 
river,  by  carrying  the  medium  line  towards  the 
opposite  shore.  If,  at  the  same  time  with  such 
accretion  on  one  side,  there  be  a  wearing  away 
of  the  opposite  bank,  the  thread  of  the  stream 
will  be  moved  an  equal  distance  in  that  direc- 
tion." 

2  Bl.  Com.  262,  says:  "In  the  same  manner, 
if  a  river  running  between  two  lordships,  by 
degree  gains  upon  the  one  and  thereby  leaves 
the  other  dry,  the  owner  who  loses  his  ground 
thus  imperceptibly  hath  no  remedy." 

See  many  cases  cited  in  Gould,  p.  291. 

This  doctrine  is  well  settled,  but  its  principle 
is  decisive  of  the  case  at  bar. 

There  is  no  difference  in  principle  between 
the  case  of  a  navigable  and  an  unnavigable 
stream,  in  the  application  of  the  doctrine  of 
accretion,  except  that  in  a  navigable  stream 
the  case  would  be  much  stronger,  for  there 
the  bed  of  the  stream  is  in  the  State. 

Middletown  v.  Sage,  8  Conn.  221;  Tracy  v. 
Norwich  AW.  R.  R  Co.  $9  Conn.  882. 

As  the  bed  of  this  river  shifted  to  one  side 
or  the  other,  the  title  to  the  land  under  the 
water  also  shifted. 

Gould,  p.  284,  says:  "Conversely,  land 
gradually  encroached  upon  by  navigable  waters 
ceases  to  belong  to  the  former  owner." 

This  must  necessarily  be  so;  for  otherwise, 
as  the  river  shifted,  the  State,  and  thereby  the 
public,  would  not  be  able  to  remove  obstructions 
or  bars  in  the  bed,  or  even  use  the  water  for 
navigation,  fishing,  or  any  other  public  use. 

In  the  case  at  bar,  therefore,  as  the  river  ate 
into  the  land  of  the  defendants,  and  it  came 
under  water,  they  lost  their  title  to  it,  and  it 
became  absolutely  the  property  of  the  State. 

It  has  always  been  held  that  when  a  river 
is  the  boundary  between  towns,  counties,  or  • 
even  States,  gradual  and  imperceptible  changes 
by  reliction  on  one  side  and  accretion  on  tat 
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other  do  not  affect  the  boundaries.  Whether 
the  change  is  small  or  great  does  not  affect  the 
principle. 

There  are  no  decisions,  however,  that  sustain 
the  claim  of  the  defendants. 

As  we  understand  the  claim,  as  set  out  in  the 
fifth  reason  of  appeal,  it  is  that  the  doctrine  of 
accretion  does  not  apply  in  any  case  where  the 
original  boundaries  of  the  land  in  question  can 
be  ascertained.  This  view  is  directly  opposed 
to  the  principle  upon  which  the  doctrine  of  ac- 
cretion is  founded,  and  to  the  authorities. 

Gould,  p.  286,  says:  "The  rule  is  the  same 
when  the  old  boundaries  are  now  known  and 
when  they  can  be  ascertained."  In  the  note 
he  cites  a  large  number  of  decisions  to  that 
effect.  Without  going  over  int  detail  the  au- 
thorities to  which  the  defendants'  counsel  refer, 
from  Bracton  down  to  100  N.  Y.,  it  will  be 
found  that  none  of  them  limit  the  full  applica- 
tion of  the  doctrine  of  accretion,  but,  on  the 
contrary,  the  principles  laid  down  in  them  are 
founded  upon  it. 

We  submit  that,  according  to  every  well- 
settled  principle  of  law,  the  land  in  question 
belonged  to  the  plaintiff. 

Loo  mis,  J.,  delivered  the  opinion  of  the 
court: 

This  case  involves  the'application,  in  circum- 
stances somewhat  peculiar,  of  the  principle  4of 
accretion  and  reliction,  growing  out  of  changes 
in  the  bed  of  the  Connecticut  River. 

About  the  year  1700  the  Connecticut  River, 
between  the  towns  of  Wethersfleld  and  Glas- 
tonbury, flowed  at  atcertain  point  in  two  chan- 
nels, with  an  island,  known  as  Wright's  Island, 
between  them.  By  the  year  1770  the  east  chan- 
nel had  been  left  by  the  river,  which  now  ran 
wholly  in  the  west  channel.  The  land  left  by 
this  reliction  in  the  east  channel  passed  into 
private  ownership  (the  history  of  the  matter 
being  unimportant), and  in  the  year  1802  Samuel 
Welles,  the  ancestor  of  the  plaintiff,  acquired 
by  purchase  a  strip  in  the  old  channel,  contain- 
ing about  four  acres,  bounded  west  upon  its 
centre  line,  east  upon  sundry  former  riparian 
proprietors,  and  south  upon  a  part  of  a  lot  known 
as  the  Benton  lot,  and  which  is  now  owned  by 
the  defendants.  There  was  no  northern  limit 
of  this  lot  given  by  the  deed,  but  it  was  de- 
scribed as  bounded,  "North  by  bounds  un- 
known." It  in  fact  extended  on  the  north  to 
the  line  of  the  river,  which  by  a  gradual  change 
of  its  bed  was  working  to  the  southward  and 
eastward,  and  beginning  to  encroach  upon  the 
lot  at  that  end. 

By  a  gradual  change  of  its  bed  the  river  has 
made  a  sweeping  curve,  until  in  1886,  when  the 
present  suit  was  Drought,  it  had  worked  its  way 
through  the  entire  Welles  lot  and  a  large  part  of 
the  Benton  lot  south  of  it,  replacing  on  its  other 
side,  by  alluvial  deposit,  the  Welles  lot  and  a 
large  part  of  what  was  the  Benton  lot,  leaving 
between  the  Welles  lot  and  the  present  channel 
a  quantity  of  land  within  the  original  limits  of 
the  Benton  lot.  The  question  that  arises  in 
the  case  is  as  to  the  right  to  that  part  of  the 
original  Benton  lot  which  now  lies  between  the 
Welles  lot  and  the  river,  but  entirely  on  the 
other  side  of  the  river  from  that  on  which  it 
originally  lay. 

As  the  river  changed  its  bed  to  the  eastward 
1  Cora.  n.  a.  b.  v.  rv. 


and  southward,  it  encroached,  as  has  been 
stated,  upon  the  Welles  lot,  which  had  origi- 
nally reached  it  at  its  north  end,  until  its  whole 
width  was  within  that  lot;  and  before  the  south 
end  of  it  had  disappeared,  the  north  end  bad 
begun  to  emerge  on  the  west  side  of  the  river, 
which,  by  its  bend,  was  now  running  at  this 
place  in  a  southwesterly  direction;  and  when 
the  southern  end  of  the  lot  was  washed  away, 
and  the  Benton  lot  began  to  be  encroached 
upon,  a  considerable  part  of  the  Welles  lot,  so 
far  as  original  boundaries  are  concerned,  had 
been  restored  on  the  west  side  of  the  river. 

Precisely  what  would  be  the  right  of  the  origi- 
nal owner  to  this  restored  land,  as  between  him- 
self and  other  proprietors  who  might  claim  it 
by  accretion,  it  is  not  necessary  for  us  to  con- 
sider; for  it  is  conceded  that  the  plaintiff  and 
those  under  whom  he  claims  have  been  for  a 
long  time  in  possession  of  this  restored  land 
and  hold  an  undisputed  title  to  it 

It  is  not  necessary  for  us,  in  our  inquiry  iDto 
the  rights  of  the  parties,  to  consider  whether 
the  Connecticut  River  is  at  this  point,  in  law,  a 
navigable  or  non-navigable  river.  It  is  in  con- 
stant use  for  purposes  of  navigation,  and  the 
tide  slightly  ebbs  and  flows  there,  which  would 
seem  to  make  it  at  common  law  a  navigable 
river,  and  especially  would  it  be  so  under  the 
rule  generally  adopted  in  the  States  of  the 
Union,  though  never  formally  adopted  in  this 
State,  that  rivers  that  are  navigable  in  fact  are 
so  in  law.  The  only  difference  between  the 
rights  of  riparian  owners  in  the  one  case  and  the 
other  is  that  in  a  non-navigable  river  the  title  of 
the  riparian  proprietors  extends  to  the  middle  of 
the  stream,  while  in  navigable  rivers  it  extends 
only  to  the  line  of  high  water.  The  law  of 
accretion  and  reliction,  which  is  the  only  law 
we  are  called  upon  to  consider,  is  precisely  the 
same  in  both  cases.   Gould,  Waters,  §  162. 

It  is  claimed  on  the  part  of  the  plaintiff  that, 
as  the  Welles  lot  now  on  the  west  side  of  the 
river  was  increased  by  constant  accession  at  its 
southern  extremity,  all  this  accretion  belonged 
to  this  lot,  not  merely  until  its  original  limit 
was  reached,  but,  regardless  of  all  ancient 
boundaries  and  of  all  original  rights,  that  it  con- 
tinued to  follow  the  receding  river,  taking,  as 
a  riparian  lot,  whatever  the  river  deposited  in 
its  front;  it  being  found  by  the  court  below 
that  the  change  in  the  riverbed  was  entirely  by 
gradual  accretion  and  reliction. 

The  defendants  admit  the  general  principle 
by  which  a  riparian  owner  takes  all  accretions 
from  the  gradual  change  of  a  river  bed,  but 
contend  that  that  principle  is  not  applicable 
to  the  peculiar  circumstances  of  the  present 
case.  We  will  notice  in  their  order  the  claims 
which  they  make  with  regard  to  the  matter. 

They  say,  in  the  first  place,  that  the  law  of 
accretion  applies  only  to  the  case  of  riparian 
land;  and  that,  as  the  plaintiff's  lot  did  not 
originally  bound  upon  the  river,  but  was  con- 
veyed to  him  by  distinct  lines  and  boundaries 
(at  least  upon  the  side  affected  by  the.  present 
question),  it  cannot  become,  by  any  changes  of 
the  river,  riparian  land. 

We  cannot  accede  to  this  claim.  If  a  par- 
ticular tract  was  entirely  cut  off  from  a  river 
by  an  intervening  tract,  and  that  intervening 
tract  should  be  gradually  washed  away  until 
the  remoter  tract  was  reached  by  the  river,  the 
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latter  tract  would  become  riparian  as  much  as 
if  it  had  been  originally  such.  This  follows 
necessarily  from  the  ordinary  application  of  the 
principle.  All  original  lines  submerged  by  the 
river  nave  ceased  to  exist;  the  river  is  itself  a 
natural  boundary,  and  every  changing  condi- 
tion of  the  river  in  relation  to  adjoining  lands 
is  treated  as  a  natural  relation,  and  is  not  af- 
fected in  any  manner  by  the  relations  of  the 
river  and  the  land  at  any  former  period.  If, 
after  washing  away  the  intervening  lot,  it 
should  encroach  upon  the  remoter  lot,  and 
should  then  begin  to  change  its  movement  in 
the  other  direction,  gradually  restoring  what  it 
had  taken  from  the  remoter  lot,  and  finally  all 
that  it  had  taken  from  the  intervening  lot,  the 
whole,  by  the  law  of  accretion,  would  belong 
to  the  remoter,  but  now  proximate,  lot.  Hav- 
ing become  riparian,  it  has  all  riparian  rights. 
This  general  principle  is  recognized  by  all  the 
text-writers  and  by  numerous  decisions  of 
the  English  and  American  courts.  The  river 
boundary  is  treated  in  all  cases  as  a  natural 
boundary,  and  the  rights  of  the  parties  as  chan- 
ging with  the  change  of  its  bed. 

The  defendants  claim,  in  the  next  place,  that 
though  a  riparian  owner  may  take  by  accre- 
tion to  the  middle  of  a  stream,  or,  in  the  case 
of  a  navigable  river,  to  high-water  mark,  yet, 
that  that  being  the  limit  of  his  original  title, 
and  in  the  case  of  a  non-navigable  river  the 
line  of  the  adjoining  owner,  he  cannot  take 
such  accretions  beyond  that  line.  This  claim 
is  utterly  without  support. 

The  dividing  line  between  the  owners  of 
the  opposite  sides  of  a  non-navigable  river  is 
the  middle  of  the  river,  but  that  middle  line  is 
merely  an  imaginary  one  and  changes  with 
every  change  in  the  bed  of  the  stream.  Thus, 
in  Gould  on  Waters,  §  159,  it  is  said  that  "  if 
an  unnavigable  stream,  in  which  the  title  of  a 
riparian  owner  extends  ad  jttum  aqua,  slowly 
and  imperceptibly  changes  its  course,  the 
boundary  line  is  the  centre  of  the  new  chan- 
nel." And  numerous  cases  are  cited  in  sup- 
port of  the  position. 

The  final  claim  of  the  defendants,  which  is 
substantially  involved  in  the  claim  last  con- 
sidered, is  that,  as  the  part  of  the  plaintiff's 
land  which  was  last  left  by  the  receding 
stream  was  an  upland  corner  made  by  the  con- 
verging lines,  the  plaintiff  was  entitled  to  no 
more  than  the  restoration  [of  this  corner  after 
it  had  been  washed  away,  leaving  all  beyond 
it  to  accrue  to  the  Benton  lot  from  which  it 
was  originally  taken . 

So  far  as  this  claim  is  founded  upon  the  fact 
that  this  corner  was  originally  upland  and  not 
riparian,  we  have  already  considered  and  dis- 
posed of  it.  It  is  only  as  the  corner  has  be- 
come submerged  and  afterwards  restored  on  the 
other  side  of  the  river  that  the  claim  presents 
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any  matter  for  further  consideration.  The  de- 
fendants' idea,  as  we  understand  it,  seems  to 
be  that  the  right  of  a  riparian  owner  is  lib?  the 
right  of  an  owner  of  land  upon  a  highway. 
The  latter  owns  to  the  middle  of  the  highway 
upon  the  theory  that  the  highway  was  origi- 
nally taken  out  of  the  adjoining  land,  and  on 
this  ground  it  reverts  to  the  original  owners  if 
the  high  way  is  discontinued.  The  claim  of  the 
defendants  seems  to  be  that  the  right  of  a  ri- 
parian owner  extends  under  the  water  on  his 
upland  lines  in  the  same  manner,  and  that  those 
lines  are  decisive  of  his  rights  in  case  of  a  re- 
cession of  the  river.  But  the  two  cases  have 
nothing  in  common.  They  rest  upon  entirely 
different  theories.  The  riparian  owner  takes 
the  land  under  the  stream  because  the  abeam 
is  a  natural  boundary,  and  not  because  the 
land  was  once  his.  Whenever  a  portion  of  a 
riparian  lot  is  washed  away  by  the  river,  the 
riparian  owner  becomes  entitled  to  the  land 
under  the  water  as  far  as  the  centre  of  the 
stream,  without  any  reference  to  the  original 
limit  of  his  land  or  to  his  upland  lines.  He 
takes  whatever  front  upon  the  river  its  change 
of  bed  gives  him,  and  by  lines  that  run  from 
the  termini  of  his  upland  lines,  at  right  angles, 
to  the  centre  line  of  the  stream.  All  the  au- 
thorities agree  in  this. 

Thus,  in  Gould  on  Waters,  S  162.  it  is  said 
that  "  every  proprietor  is  entitled  to  frontage 
of  the  same  width  on  the  new  shore  as  on  the 
old  shore,  and  at  low-water  mark  as  at  high- 
water  mark,  without  regard  to  the  side  lines  of 
the  upland.  *  *  *  In  general  the  lines  of  di- 
vision are  to  be  made  to  the  channel  in  the 
most  direct  course  from  the  lateral  boundaries 
of  the  several  tracts  of  upland  to  which  the 
flats  are  appended.  *  *  *  So  also  in  the  case 
of  unnavigable  streams,  which  are  the  proper- 
ty of  the  riparian  proprietors  v&jut  ad  JUun 
aqua;  the  side  lines  are  extended  to  the  centre 
of  the  stream  from  the  termini  on  the  bank,  at 
right  angles  with  the  general  course  of  the 
river."  Numerous  authorities  are  cited  in  sup- 
port of  these  positions. 

It  necessarily  follows  from  this  reasoning 
that  the  land  of  the  plaintiff  took  by  accretion 
all  that  lav  between  its  river  front  on  the  west 
side  of  the  river  and  the  receding  bed  of  the 
river,  and  within  lines  drawn  from  the  termini 
of  its  side  lines  at  right  angles  to  the  channel 
of  the  river.  And  within  these  lines  falls  the 
land  in  dispute. 

As  the  view  we  have  taken  disposes  of  the 
case,  it  is  not  necessary  that  we  should  consid- 
er the  question  presented  by  the  record,  with 
regard  to  the  rights  acquired  by  the  plaintiff  by 
adverse  possession. 

There  is  no  error  in  the  judgment  of  the  Svpt- 
rior  Court. 

In  this  opinion  the  other  Judges  concurred. 

1  Costs, 
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Annie  STAIGG 
George  ATKINSON. 

1.  For  the  purposes  of  the  construction 
of  a  will*  it  is  legitimate  to  consider  the 
time  when  and  the  circumstances  under 
which  the  will  was  made.  The  law  un- 
der which  it  was  made  is  one  of  those 
circumstances. 

2.  Where  a  testator  made  his  will  in  a 
State  where  a  certain  gift  or  bequest 
therein  made  to  his  wife  would  be  in 
addition  to  dower  unless  he  expressed 
the  contrary,  and  he  did  not  express  the 
contrary,  such  will  does  not  acquire  a 
new  meaning  upon  his  subsequently 
moving  into  a  State  where  testamentary 
•rifts  are  in  lieu  of  dower,  unless  shown 
to  be  in  addition  to  it. 

3.  The  Massachusetts  statute  compell- 
ing a  widow  to  elect  between  her 
dower  and  a  provision  for  her  in  her 
husband's  will  does  not  affect  lands 
outside  of  the  State*  either  by  way  of 
construction  or  otherwise. 

4.  A  widow's  right  of  dower  in  lands  in 
Minnesota  is  bound  to  contribute  to 
the  payment  of  debts  secured  by 
mortgage  upon  the  Massachusetts 
lands  of  her  deceased  husband,  where 
they  both  were  domiciled  in  Massachu- 
setts at  the  time  of  his  death,  and  where, 
by  the  statute  of  Minnesota,  such  dower 
interest  is  made*  subject,  in  its  just  pro- 
portion with  otMer  real  estate,  to  the 
payment  of  such  debts  of  the  deceased 
as  are  not  paid  from  personal  estate. 

5.  The  testator's  general  direction  to 
pay  debts  does  not  indicate  an  intent 
to  charge  the  interests  passing  by  the 
will  in  exoneration  of  such  dower  in- 
terest, even  as  to  general  residuary  dev- 
isees. 

(Suffolk  Filed  June  28, 1887.) 

ON  report.  Judgment  for  plaintiff. 
Action  by  a  widow  against  the  executor 
of  ber  deceased  husband  for  money  bad  and 
received.  The  case  was  beard  in  the  Superior 
Court  by  Barker,  J. ,  upon  an  agreed  statement 
of  facts,  who  found  for  the  defendant,  and  re- 

yorted  the  case  for  the  decision  of  the  Supreme 
udicial  Court. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Gray  and  William  L. 
Putnam*  for  plaintiff: 

At  common  law  a  widow  can  accept  the  pro- 
visions of  her  husband's  will,  and  also  her 
dower  or  other  statutory  interest,  unless  the 
will  expressly  declares  the  contrary. 

2  Scribn  Dower.  2d  ed.  439  et  *eq.;  4  Kent, 
Com.  53;  1  Jarm.  Wills.  5th  ed.  458  et  seq.;  Re 
Gotzian,  84  Minn.  159,  168,  164. 

If  legacies  to  a  widow  are  conditional  on 
renouncing  her  rights  in  lands  situated  in  an- 
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other  State,  she  cannot  take  the  legacies  if  she 
retains  any  of  those  rights. 

Trotter  v.  Trotter,  4  Bligh,  N.  S.  502;  8.  C. 
3  Wils.  &  8h.  407. 

In  determining  the  right  of  a  widow  to  lega- 
cies under  her  husband's  will,  it  is  necessary 
for  the  courts  of  testator's  domiclle.at  his  death, 
to  decide  whether  the  widow  is  put  to  ber 
election  as  to  any  of  her  right;  and  if  so,  what 
election  she  has  made. 

Shannon  v.  White,  109  Mass.  146,  148;  Van 
Steenwyckv.  Washburn,  59  Wis.  488;  Washburn 
v.  Van  Steenwyk,  82  Minn.  886. 

Whether  a  will  exists  or  not  must  be  deter- 
mined as  to  real  estate  by  the  lex  loci. 

Nutt  v.  Norton,  1  Mass.  L.  ed.  471  (2  New 
Eng.  Rep.  248),  142  Mass.  242,  245;  Marston 
v.  Roe,  8  A.  &  E.  14. 

The  lex  ret  site  must  govern  as  to  the  con- 
struction of  a  will. 

Sewall  v.  Wilmer,  182  Mass.  131;  Yates  v. 
Thomson,  8  CI.  &  F.  544,  588;  Jennings  v.  Jen- 
nings. 21  Ohio  St.  56;  AppUgate  v.  Smith,  81 
Mo.  166;  McCartney  v.  Osburn,  6  West.  Rep. 
798;  Eyre  v.  Storer,  87  N.  H.  114;  Knox  v. 
Jones,  47  N.  Y.  -889. 

If  the  question  of  the  construction  of  a  will 
is  raised,  and  that  question  is  not  to  be  de- 
termined by  the  lex  loci  ret  sites,  it  must  be 
determined  by  the  law  of  the  place  where  tes- 
tator was  domiciled  when  the  law  was  made. 

Holmes  v.  Holmes,  1  Russ.  &  Myl.  660;  At- 
kinson v.  Staigg,  18  R.  I.  725:  Harrison  v.  Nix- 
on, 84  U.  S.  9  Pet.  488,  505  (9  L.  ed.  201X 

The  place  of  the  actual  domicile,  and  not  of 
transient  residence,  is  to  be  considered. 
Anstruther  v.  Chalmer,  2  Sim.  1. 
The  statute  imposing  a  condition  on  the 
holding  of  an  interest  in  land  has  no  extrater- 
ritorial operation. 

Story,  Conf.  Laws,  §  454;  United  States  v. 
Crosby.  11  U.  8.  7  Cranch,  115  (8  L.  ed. 
287);  Kerr  v.  Moon,  22  U.  S.  9  Wheat,  565 
(6L.ed.  161);  1  Jarm.  Wills,  5th  ed.  1,  note. 

If  the  residuary  devise  is  charged  with  the 
payment  of  debts,  the  residuary  devisee  of  the 
lands  must  bear  debts,  before  an  heir  to  whom 
land  has  descended, owing  to  a  partial  intestacy. 
Hays  v.  Jackson,  6  Mass.  149. 
Where  two  pieces  of  property  are  equally 
liable  to  creditors,  but  a  debt  is  secured  by  a 
mortgage  on  one  of  them,  that  one  is  not  enti- 
tled to  contribution  from  the  other. 
HaUivaelX  v.  Tanner,  1  Russ.  &  Myl.  688. 
Mr.  John  C.  Ropes*  for  defendant: 
The  provision  in  a  will  in  favor  of  a  widow 
is  presumed  to  be  in  lieu  of  dower,  unless  it 
clearly  appears  it  was  intended  in  addition  to  it. 

Merrill  v.  Emery,  10  Pick.  507,  510;  Reed  v. 
Dickerman,  12  Pick.  146,  148, 149;  Jennings  v. 
Jennings.  21  Ohio  St.  56,  77.  78;  Thompson  v. 
Egbert,  2  Harr.  (N.  J.)  460;  Dote  v.  Dow,  36 
Me.  211.  216;  Durham  v.  Rhodes,  23  Md.  288, 
242;  Price  v.  Dewhurst,  4  Mylne  &  C.  76,  82. 

The  meaning  and  interpretation  of  a  will 
established  in  place  of  testator's  domicile  must 
be  adopted  in  all  other  jurisdictions. 

Trotter  v.  Trotter,  4  Bligh,  N.  S.  502,505; 
Enohin  v.  Wylie.  10  H.  L.  Cas.  1, 12-14;  Wallace 
v.  Atty  Oen.  38  Beav.  884;  Washburn  v.  Van 
Steenwyk,  82  Minn.  886. 

As  regards  personal  property,  the  surplus 
not  needed  for  payment  of  creditors  in  foreign 
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jurisdiction  is  always  remitted  to  the  principal 
administrator,  to  be  disposed  of  according  to 
the  will  as  construed  by  the  courts  of  the  tes- 
tator's domicile. 

m  Bnohin  v.  Wylie,  supra;  Jennison  v.  Hap- 
good,  10  Pick.  77,  100;  Fay  v.  Haven.  8  Met. 
109,  115:  Shtgogg  v.  Perkins.  84  Ark.  117;  Par- 
sons v.  Lyman,  20  N.  Y.  108. 

There  can  be  but  one  election  by  a  widow 
between  the  provisions  for  her  benefit  in  the 
will  and  her  dower  in  the  lauds  of  her  hus- 
band. 

Jones  v.  Qerock,  6  Jones,  Eq.  190.  195;  Ap- 
portion v.  Bolton.  29  Ark.  418,  429:  Washburn 
v.  Van  Steenteyk,  82  Minn.  838f857 ;  8hannon  v. 
White,  109  Mass.  148,  148. 

The  failure  of  a  widow  to  file  a  waiver  of 
the  provisions  for  her  benefit  in  the  will  is  an 
election. 

Mass.  Pub.  Stat.  chap.  127,  §  18;  Pratt  v. 
FeUon.  4  Oush.  174;  Reed  v.  Diekerman.  12 
Pick.  146,  148;  Adams  v.  Adams,  5  Met.  277; 
Atherton  v.  Corliss,  101  Mass.  40. 

An  election  may  be  implied  from  actions. 

Dewar  v.  Maitland,  L.  R.  2  Eq.  834:  Dundas 
v.  Hitchcock,  53  U.  8.  12  How.  256,  265,  271, 
(13  L.  ed.  981). 

A  devise  of  the  residue  of  the  land  to  the 
residuary  legatees  does  not  entitle  them  to  hold 
it  free  from  incumbrances. 

Blaneyv.  Blaney,  1  Cusb.  107;  Wilcox  v.  Wil- 
cox, 13  Allen,  252,  256;  Thayer  v.  Wellington,  9 
Allen,  288,  296;  Witman  v.  Norton,  6  Binn.  895. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  a  widow  to  re- 
cover one  third  of  the  proceeds  of  land  in  Min- 
nesota, formerly  belonging  to  her  husband,  and 
sold  without  prejudice.  The  defense  is  that 
she  is  barred  by  having  accepted  the  provisions 
of  her  husband's  will.  The  husband  made  a 
will  while  domiciled  in  Rhode  Island,  provid- 
ing for  the  plaintiff,  but  not  declaring  the  pro- 
vision to  be  in  lieu  of  dower,  and  then  changed 
his  domicile  to  Massachusetts,  where  he  died. 
If  he  had  died  domiciled  in  Rhode  Island,  and 
the  land  bad  been  situated  there,  the  provisions 
of  the  will  would  not  have  prevented  the  plain- 
tiff from  recovering  dower,  and  it  has  been  de- 
cided, in  a  case  between  the  same  parties,  that 
the  change  of  domicile  did  not  affect  her  rfgbt 
in  Rhode  Island  land.  Atkinson  v.  Staigg,  18 
R.  I.  725.  If  he  had  been  domiciled  and  had 
made  his  will  in  Minnesota,  the  plaintiff  would 
have  been  entitled  by  statute  to  the  one  third 
which  she  claims;  and.  as  there  is  no  statute  to 
the  contrary,  the  provisions  of  the  will  would 
not  have  put  her  to  an  election.  Gen.  Laws 
Minn.  1875,  chap.  40;  Re  Gotzian,  34  Minn.  159, 
168,  164;  Reed  v.  Diekerman,  12  Pick.  146,  149. 
If,  finally,  the  land  had  been  situated  in  Mas- 
sachusetts, and  the  will  executed  there,  the 

E lain  tiff  would  have  been  compelled  to  elect 
etween  her  dower  and  the  will.  Pub.  Stat, 
chap.  127,  §  20;  Stat.  1861,  chap.  164,  §  1.  So 
far,  there  is  no  dispute  between  the  parties. 

On  the  foregoing  statement,  it  is  obvious 
that  the  defendant  cannot  prevail  unless  the 
rule  which  would  govern  if  the  land  lay  here 
also  governs  the  present  case.  It  is  contended 
that  that  rule  does  govern,  on  the  ground  that 
the  Massachusetts  statute  is  a  statute  of  con- 
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struction,  reading  a  claim  of  universal  appli- 
cation into  the  will,  to  the  effect  that  the  pro- 
vision made  for  the  widow  is  in  lieu  of  dower, 
or  substituted  statutory  interests,  in  all  lands, 
wherever  situated;  that  the  will  is  to  be  con- 
strued by  the  law  of  the  domicile  of  the  testa- 
tor at  the  time  of  his  death ;  and  that  if  the  will, 
so  construed,  makes  an  acceptance  of  its  pro- 
visions a  waiver  of  dower,  etc.,  the  law  of  Min- 
nesota would  enforce  the  election  made  by  such 
acceptance.  Washburn  v.  Van  Steenwyk,  82 
Minn.  836. 

But  we  cannot  admit  that  a  rule  of  coos  trac- 
tion, properly  so  called,  not  known  to  the  law 
of  the  party's  domicile  when  he  made  his  will, 
is  necessarily  to  be  imported  into  it  by  reason 
of  his  dying  domiciled  elsewhere.  For  pur- 
poses of  construction,  it  is  always  legitimate  to 
consider  the  time  when  and  the  circumstances 
iu  which  the  will  was  made;  and  we  think  the 
law  under  which  it  was  made  is  one  of  those 
circumstances.  We  are  speaking  only  with 
reference  to  a  case  like  the  one  before  us,  not 
to  a  question  like  that  in  Harrison  v.  Nixon,  34 
U.  8.  9  Pet.  488,  504  (9  L.  ed.  201).  The 
testator  was  at  liberty  to  make  his  gift  to  his 
wife  in  lieu  of  or  in  addition  to  dower  as  he 
saw  fit.  Which  it  should  be  he  bad  to  con- 
sider, if  he  ever  considered  it.  when  he  drew 
bis  will.  He  drew  his  will  under  a  system  by 
which  the  gift  was  in  addition  to  dower,  unless 
he  expressed  the  contrary,  and  he  did  not  ex 
press  the  contrary.  We  are  at  a  loss  to  see  why 
his  words  should  be  held  to  acquire  a  new 
meaning,  upon  his  moving  into  a  State  where 
testamentary  gifts  are  in  lieu  of  dower  unless 
shown  to  be  in  addition  to  it.  Atkinson  v. 
igg,  supra;  Holmes  v.  Holmes,  1  R.  &  M.  680. 
In  view  of  our  construction  of  the  Massa- 
chusetts statute,  it  is  not  necessary  to  consider 
what  was  the  effect  of  moving  into  Massachu- 
setts with  regard  to  Massachusetts  land.  The 
plaintiff  has  never  made  any  claim  upon  it 
See  Shannon  v.  White,  109  Mass.  146.  Neither 
need  we  pass  upon  the  plaintiff's  argument  that 
the  general  laws  of  Minnesota  should  be  accept- 
ed here  as  determining  the  construction  of  the 
will,  so  far  as  concerns  the  effect  of  accepting 
its  provisions  upon  the  plaintiff's  right  to  Mia 
nesota  land.  It  would  follow  from  that  argu- 
ment that  the  plaintiff  would  have  been  barred 
of  her  dower  in  the  Massachusetts  land  even  if 
the  testator  had  not  moved  from  Rhode  Island. 

The  case  of  Jennings  v.  Jennings,  21  Ohio  St. 
56,  relied  on  by  both  sides,  was  the  case  of  a 
West  Virginia  will,  giving  the  wife  certain  in- 
terests in  land  in  Ohio,  and  it  was  intimated 
that,  with,  regard  to  Ohio  lands,  she  was  pot 
to  her  election  between  the  will  and  her  dow- 
er, although  West  Virginia  preserved  the  com- 
mon-law rule  allowing  her  to  claim  dower  in 
addition  to  what  was  given  by  the  will.  We 
understand  this  case  to  go  on  the  ground  that 
the  law  of  the  place  of  the  land,  given  to  the 
widow  by  the  will,  was  to  determine  whether 
she  was  put  to  an  election  or  not, — at  least 
with  regard  to  land  in  the  same  juriadicdan. 
claimed  outside  the  will.  Thus  construed. the 
case  helps  neither  party.  The  case  of  Wmk- 
bum  v.  Van  Steenwyk,  82  Minn.  896,  wfeieft 
was  put  in  evidence,  is  opposed  to  the  pW»- 
tiff's  contention.  See  Van  Steenteyck  v.  VhaV 
burn,  59  Wis.  488;  510. 
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But  we  need  not  pursue  this  branch  of  the 
case  further,  because  in  our  opinion  the  Mas- 
sachusetts statute  does  not  purport  to  affect 
lands  outside  the  State,  either  by  way  of  con- 
struction or  otherwise. 

The  language  of  the  Public  Statutes,  chap. 
137,  £  20,  Is  as  follows:  "A  widow  shall  not 
be  entitled  to  ber  dower  in  addition  fo  the  pro- 
visions of  her  deceased  husband's  will,  unless 
such  plainly  appears  to  have  been  the  intention 
of  the  testator."  In  the  Statute  of  1861.  chap. 
164.  £  1.  the  language  is:  "If  she  makes  no 
such  waiver,  she  shall  not  be  endowed  of  his 
lands,  unless  it  plainly  appears  by  the  will  to 
have  been  the  intention  of  the  testator  that  she 
should  have  such  provisions  in  addition  to  her 
dower."  Both  of  these  Acts  in  form  are  direct- 
ed at  dower,  not  at  the  construction  of  wills. 
The  statutes  give  the  widow  dower  (Pub.  Stat, 
chap.  124.  |  8;  Rev.  Stat.  chap.  60.  §  1).  and 
allow  her  six  months  in  which  to  waive  the 
provisions  made  for  her  by  will  (Pub.  Stat, 
chap.  127,  §  18;  8tat.  1861,  chap.  164,  §  1; 
Rev.  Stat.  chap.  60,  §  11).  They  then  go  on 
to  say  that  she  cannot  have  her  dower  unless 
she  waives  the  will,  but  add  that  the  husband 
may  make  bis  bounty  an  addition  to  her  dower 
if  he  sees  tit. 

No  doubt  the  statute  was  intended  to  change 
the  common-law  rule.  But  the  fact  that  it  ap- 
proaches the  subject  from  the  side  of  dower, 
and  not  from  the  side  of  the  will,  shows  that 
it  was  only  intended  to  operate  with  regard  to 
Massachusetts  lands,  whether  described  as  a 
statute  of  construction  or  as  a  statute  relating 
lo  dower.  Of  course  Massachusetts  would  not 
attempt  to  legislate  concerning  dower  in  an- 
other S.tate.  Taking  the  view  which  we  have 
expressed,  we  have  not  considered  whether 
the  statutory  one  third  in  fee,  given  by  the 
law  of  Minnesota,  would  be  included  under 
the  word  "dower"  in  our  statute. 

It  was  suggested  for  the  defendant  that  the 
widow  could  not  claim  under  the  will  in  one  ju- 
risdiction, and  against  it  in  another.  But  on 
our  construction  of  the  will  and  the  Massachu- 
setts statute,  she  does  not  claim  against  the 
will  by  claiming  her  third  of  the  Minnesota 
land  outside  of  it. 

We  are  of  the  opinion  that  the  plaintiff's  in- 
terest is  bound  to  contribute  to  the  payment  of 
debts  secured  by  mortgage  upon  the  Massa- 
chusetts lands.  By  the  old  law,  until  changed 
in  England  by  Stat.  17  &  18  Vict.  chap.  118, 
if  other  land  was  charged  with  the  payment  of 
debts,  it  had  to  exonerate  land  which  the  tes- 
tator had  mortgaged.  And  this  rule  was  not 
based  upon  the  fact  that  the  devise  of  the 
mortgaged  land  was  specific,— as  it  would 
have  been,  even  if  residuary, — or  upon  any 
notion  of  the  intention,  to  be  drawn  from  the 
will.  Undoubtedly  land  not  passing  by  the  will, 
but  acquired  and  mortgaged  after  the  will  was 
drawn,  would  have  been  exonerated.  The 
rule  was  put  upon  the  ground  that  the  debt 
was  a  general  debt,  like  any  other,  and  the 
mortgaged  land  only  a  security;  and  therefore 
t  bat  the  funds  liable  for  general  debts  must 
pay  it.  Bartholomew  v.  May,  1  Atk.  487; 
Ttoeedale  v.  Country,  1  Bro.  C.  Ct.  240;  Serle 
v.  St.  Eloy,  2  P.  Wins.  886;  Hewes  v.  Dehon,  8 
Gray,  215.  217;  Plimpton  v.  Fuller.  11  Allen, 
180.  It  followed  that  when  other  land  and 
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the  mortgaged  land  were  both  charged  togeth- 
er, they  wereheld  to  con  tribute  ratably-  Carter 
v.  Barnadiston.  1  P.  Wms.  505;  Middleton  v. 
Middleton,  15  Beav.  450;  Harper  v.  Munday,  7 
De  O.  M.  &  O.  869.  And  the  same  principle 
would  apply  when  all  the  lands  are  charged 
by  statute  instead  of  by  will. 

By  the  Minnesota  statute  the  plaintiff's  in- 
terest is  "subject,  in  its  just  proportion  with 
the  other  real  estate,  to  the  payment  of  such 
debts  of  the  deceased  as  are  not  paid  from  the 
personal  estate. "  So  that,  apart  from  the  will, 
the  plaintiff's  one  third  would  stand  no  better 
than  the  other  two  thirds.  Taking  into  ac- 
count this,  and  the  general  course  of  legisla- 
tion which  makes  land  liable  for  debts,  we 
think  that  it  would  be  too  artificial  to  inter- 

Sret  the  testator's  general  direction  to  pay 
ebts  as  indicating  an  intent  to  charge  the  in- 
terests passing  by  the  will  in  exoneration  of 
the  plaintiff's  one  third, — even  as  against  resid- 
uary devisees  {Hewes  v.  Dehon,  supra.  See 
Harris  v.  Watkins,  Kay,  488);  although  we 
assume  that  the  residuary  devise  was  not  spe- 
cific, so  far  as  it  affected  the  Minnesota  land, 
as  it  was  not  with  regard  to  the  land  in  Massa- 
chusetts. Blaney  v.  Blaney,  1  Cnsh.  107;  Thay- 
er v.  Wellington,  9  Allen.  288,  296.  The  plain- 
tiff prevails  upon  a  somewhat  technical  prin- 
ciple, and  hardly  can  complain  if  she  is  held 
to  stand  upon  the  fooling  on  which  the  Min- 
nesota statute  meant  to  put  her. 
Judgment  for  plaintiff  for  $2,905.69. 


ATTORNEY -GENERAL,  ex  rel.  John  R. 
BULLARD  et  al. 
v. 

Alonzo  B.  WENTWORTH  et  al. 

The  warrant  for  an  annual  town  meet- 
ing contained  the  following  articles, 
among  others:  "To  see  if  the  town  will 
choose  the  selectmen  surveyors  of  high- 
ways." "  To  choose  all  necessary  town 
officers.  The  following  are  chosen  by 
ballot:  selectmen,  assessors,  overseers 
of  the  poor.  *  *  *  All  of  said  votes  to 
be  on  one  ballot."  At  the  beginning  of 
the  meeting  it  was  voted  "  to  ballot 
for  five  selectmen,  who  shall  also  be 
assessors,  overseers  of  the  poor,  and 
highway  surveyors."  Held: 

(a)  That  the  articles  were  sufficient 
to  support  such  vote. 

(&)  That,  after  such  vote,  no  voter 
could,  if  he  so  desired,  vote  for  distinct 
boards  of  assessors,  overseers,  and  sur- 
veyors. 

(c)  That,  while  ballots  containing 
other  names  for  the  offices  of  assessor, 
overseer,  or  surveyor,  than  those  given 
for  selectmen  were  irregular,  they 
could  be  rectified  by  rejecting  as  sur- 
plusage the  portion  thereof  relating 
to  such  offices;  and  that  the  portion 
thereof  containing  names  for  the  office 
of  selectman  should  be  counted  as 
votes  for  selectmen. 

(Norfolk  Filed  September  7,  1887.) 
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XN  FORMATION  in  the  nature  of  quo  war- 
ranto.  Judgment  of  oiuter. 
The  parties,  for  the  purpose  of  presenting  a 
case  stated,  agreed  upon  the  following  state- 
ment of  facts: 

The  allegations  of  the  amended  information 
are  true.  After  the  announcement  by  the 
moderator  at  the  annual  meeting  in  March,  as 
set  out  in  the  record,  of  the  election  of  himself 
and  other  respondents,  It  was  discovered,  though 
not  known  to  the  moderator  at  the  time  of  the 
announcement,  that,  upon  an  addition  of  the 
various  returns  made  to  the  moderator  by  the 
tellers— including  the  rejected  ballots  for  select- 
men— there  was  a  tie  between  said  Wentworth 
and  Thomas  P.  Murray  for  the  office  of  select- 
man, as  stated  in  the  information.  It  was  again, 
later,  after  the  filing  of  the  information ,  discover- 
ed,  upon  examining  the  sheets  of  the  tellers,  that, 
in  making  up  their  returns  to  the  moderator, 
the  tellers  had  made  an  error  of  addition  of  the 
votes  for  selectmen,  which  when  corrected 
would — counting  all  the  ballots  for  selectmen — 
have  given  said  Murray  a  majority  of  10  votes 
over  said  Wentworth  for  the  office  of  selectman; 
and  upon  a  count  made  at  the  adjourned  town 
meeting  of  April  4,  it  appeared  that,  if  all  the 
ballots  had  been  counted  and  the  result  an- 
nounced, the  said  Thomas  P.  Murray  would 
have  been  declared  elected  selectman,  surveyor, 
overseer,  and  assessor,  in  place  of  the  respondent 
Wentworth;  that  H.  Smith  would  have  been 
assessor  in  place  of  the  respondent  Fuller,  and 
H.  Colburn  would  have  been  overseer  in  place 
of  the  respondent  Fuller;  *'.  e.,the  selectmen 
would  have  been  Norris,  Fuller,  I.  W.  White, 
M.  Smitb,  Murray;  the  surveyors  would  have 
been  Norris,  Fuller,  I.  W.  White,  M.  Smith, 
Murray;  the  assessors  would  have  been  Norris, 
H.  Smith,  I.  W.  White,  M. 'Smith,  Murray; 
the  overseers  would  have  been  Norris,  H.  Col- 
burn, I.  W.  White,  M.  Smith,  Murray. 

It  has  been  the  custom  of  the  town,  with  ex- 
ceptional instances  in  the  decennial  year  when 
the  State  valuation  is  made  up,  to  elect  the 
same  five  persons  for  the  offices  of  selectmen, 
surveyors,  assessors,  and  overseers  of  the  poor, 
under  a  vote  passed  at  the  beginning  of  the 
meeting,  which  vote  in  the  years  1882  to  1886, 
was  in  substantially  the  following  form: 
"  Voted:  To  chooseo  selectmen,  5  assessors,  5 
overseers  of  the  poor,  5  surveyors  of  high- 
ways, 5  members  of  the  board  of  health;  a  town 
clerk,  etc.,  *  *  *  all  to  be  voted  for  on  one  bal- 
lot." And  in  the  years  1876  to  1881  in  sub- 
stantially the  following  form:  "Voted:  To 
chooseS  selectmen  who  shall  be  assessors,  over- 
seers of  the  poor,  and  board  of  health;  a  town 
clerk,  etc.,  *  *  *  all  on  one  ballot." 

Prior  to  the  annual  meeting  in  March  of  this 
year,  two  caucuses  were  held,  at  the  first  of 
which  it  was  voted  to  put  in  nomination  differ- 
ent persons  for  the  said  several  boards,  and  at 
the  other  of  which  it  was  voted  to  nominate  5 
selectmen,  who  should  also  serve  as  surveyors  of 
highways,  assessors,  and  overseers  of  the  poor. 
The  first  of  the  above  caucuses  was  held  on 
Thursday  night  preceding  the  town  meeting, 
and  there  were  present  at  this  caucus  about  100 
voters.  The  result  of  this  caucus  was  reported 
in  the  Boston  daily  papers  of  Friday,  and  in 
two  local  papers  published  on  Saturday,  and  in 
connection  with  said  report  in  one  of  said  local 


papers  appeared  the  following  paragraph: 
"The  executive  committee  were  given  tall 
power  to  fill  vacancies  and  make  such  changes 
or  otherwise  as  in  their  discretion  seemed  best 
for  the  interests  of  the  town.  A  prompt  at- 
tendance at  the  opening  of  the  polls  on  Monday 
morning  is  also  requested." 

The  action  of  the  other  caucus  was  reported 
in  the  Boston  Sunday  papers  preceding  the  day 
of  the  election.  Under  a  by-law  passed  in  the 
town  meeting  of  1886,  there  was  at  the  annul 
meeting  of  this  year,  for  the  first  time  in 
the  history  of  the  town,  a  committee  to  be 
appointed  by  the  moderator,  to  whom  should  be 
referred  all  the  articles  in  the  warrant  except- 
ing those  relating  to  the  election  of  officer*, 
which  committee  should  report  at  the  April  ad- 
journment of  the  meeting,  at  which  time  the 
articles  so  referred  were  to  be  acted  on  by  the 
town.  When  the  motion  set  out  in  the  record 
in  relation  to  separate  or  joined  boards  was 
discussed  and  voted  on,  there  were  present  about 
260  voters,  as  shown  by  the  vote  for  modera- 
tor. This  was  an  unusually  Urge  number.  The 
total  number  of  voters  present  and  voting  dar- 
ing the  day,  as  registered  by  the  ballot  box, 
was  049. 

The  amended  information  and  the  answer  are 
made  a  part  of  the  case  stated. 

[A] 

Town  Meeting  Warrant. 
[Seal.l  Commonwealth  of  Massachusetts. 
Norfolk,  ss.  To  either  of  the  Constables  of  fee 
Town  of  Dedham,  in  said  County,  Greeting: 
You  are  hereby  required,  in  the  name  of  the 
Commonwealth  aforesaid,  to  notify  and  warn 
the  inhabitants  of  said  town  of  Dedham,  quali- 
fied to  vote  in  town  affairs,  to  assemble  at 
Memorial  Hall,  in  said  town,  on  the  first  Mon- 
day in  March,  (being  the  7th  day  of  said 
month),  a.  d.  1887,  at  7  o'clock  in  the  forenoon, 
then  and  there  to  act  on  the  following  articles, 
namely:  *  *  * 

Art.  2.— To  see  if  the  town  will  choose  the 
selectmen  surveyors  of  highways,  and  author- 
ize and  instruct  them  to  employ  a  superintend- 
ent of  highways.  *  *  * 

Art.  4.— -To  choose  all  necessary  town  offi- 
cers. The  following  are  chosen  by  ballot: 
Selectmen,  assessors,  overseers  of  the  poor, 
board  of  health,  town  clerk,  town  treasurer, 
collector  of  taxes,  school  committee,  auditors 
and  constables — two  school  committee  for  three 
years  each.  All  other  town  officers  are  to  be 
chosen  for  one  year;  all  of  said  votes  to  be  on 
one  ballot.  *  *  * 

By-laws  of  the  town  require  the  polls  to  be 
open  at  7  o'clock,  and  remain  open  till  90  min- 
utes past  4  in  the  afternoon. 

Hereof  fail  not,  but  make  return  of  this  war- 
rant, with  your  doings  thereon,  unto  the  select- 
men, on  or  before  said  day  and  time. 

Given  under  our  hands,  and  the  seal  of  said 
town,  at  Dedham,  aforesaid,  this  24th  day  of 
February,  a.  d.,  1887. 

Howard  Colburn,  "1 
Andrew  J.  Norris,  Selectmen 
Thomas  P.  Murray,  of 
Alonzo  B.  Wentworth,  Dedham 
Michael  Smith, 
A  true  copy — Attest: 

Eustis  Baker,  Constable  of  Dedham. 
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On  the  foregoing  warrant  the  following  re- 
turn was  made: 

Norfolk,  us.  Dedham.  March  5,  1887. 

By  virtue  of  this  warrant,  I  have  notified  and 
warned  the  legal  voters  of  the  town  of  Dedham 
to  meet  at  the  time  and  place,  and  for  the  sev- 
eral purposes  specified  in  said  warrant,  by  post- 
ing attested  copies  thereof  in  each  of  the  post- 
offices  in  said  town,  and  in  twenty  other  public 
places  in  said  town,  seven  days  at  least  before 
the  day  of  said  meeting,  and  by  causing  an  at- 
tested copy  thereof  to  be  published  twice  be- 
fore the  time  of  said  meeting  in  the  Dedham 
Transcript,  a  newspaper  published  in  said 
town.  Eustis  Baker, 

Constable  of  Dedham. 
Information. 
Commonwealth  of  Massachusetts. 
Norfolk,  ss.  Supreme  Judicial  Court. 

Attorney-General,  ex  rel. 
v. 

Alonzo  B.  Wentworth,  Andrew  J.  Norris,  Mi- 
chael Smith,  Isaac  Wallace  White,  and  Wil- 
lis C.  Fuller,  of  Dedham,  in  the  County  of 
Norfolk. 

To  the  Honorable  the  Justices  of  the  Supreme 
Judicial  Court,  within  and  for  the  County  of 
Norfolk: 

Respectfully  informing,  shows  unto  your 
Honors,  Edgar  J.  Sherman,  Attorney-General 
of  the  Commonwealth,  at  the  relation  of  John 
R.  Bullard,  Thomas  P.  Murray,  Winslow  War- 
ren, Alfred  Hewins,  W.  P.  McQuillen,  Albert 
Hale,  Edward  P.  Burgess,  Timothy  Baker, 
Horatio  G.  Turner  and  Allen  Colburn,  all  resi- 
dents, voters,  and  taxpayers  of  Dedham,  in  said 
County  of  Norfolk,  as  follows: 

1.  That  on  the  24th  day  of  February,  1887, 
the  then  selectmen  of  Dedham  directed  under 
their  hands  and  the  seal  of  said  town,  to  either 
of  the  constables  thereof,  a  warrant  for  a  town 
meeting,  of  which  warrant  a  copy  is  hereto 
annexed,  marked  "A;"  that  notice  thereof  was 
duly  given  by  Eustis  Baker,  one  of  the  con- 
stables of  said,  town,  and  a  meeting  of  the  in- 
habitants of  said  town  was  thereafter,  upon  the 
first  Monday  of  March  (being  the  7th  day  of  said 
month,  a.  d.  1887)  held  in  pursuance  of  said 
warrant  at  Memorial  Hall,  in  said  town;  and 
Alonzo  B.  Wentworth,  an  inhabitant  of  said 
Dedham  was  duly  chosen  moderator. 

2.  Under  article  2  in  the  warrant  it  was 
voted  to  choose  the  selectmen  surveyors  of 
highways,  and  authorize  and  instruct  them  to 
employ  a  superintendent  of  highways. 

8.  Under  article  8  in  the  warrant,  action 
was  taken  by  the  town  not  material  to  the  mat- 
ters involved  in  this  information. 

4.  Upon  taking  up  article  4  in  the  warrant, 
Elisha  Greenhood,  an  inhabitant  of  said  Ded- 
ham, moved  "  that  the  town  proceed  to  ballot 
for  6  selectmen,  who  shall  also  be  assessors, 
overseers  of  the  poor,  and  highway  surveyors;" 
and  also  for  certain  other  officers  not  involved 
in  this  information,  "all  on  one  ballot."  To  this 
motion  Alfred  Hewins,  an  inhabitant  of  said 
Dedbam,  offered  the  following,  viz.:  "To 
choose  5  selectmen,  5  assessors.  6  overseers  of 
the  poor,  6  surveyors  of  highways;"  also  cer- 
tain other  officers,  being  the  same  as  named  in 
said  Greenhood '8  motion,  "all  on  one  ballot." 
Said  amendment,  having  been  voted  upon  was 
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declared  by  the  moderator  lost,  and  said  original 
motion,  having  been  voted  upon,  was  declared 
by  the  moderator  to  have  been  adopted.  At 
the  time  when  said  votes  were  taken,  many 
inhabitants  of  said  town  being  legal  voters  and 
taxpayers  therein,  who  afterwards  came  into 
said  town  meeting  and  participated  therein, 
were  not  present. 

5.  The  moderator  thereupon  appointed  cer- 
tain persons  to  assist  him  as  tellers  in  receiving, 
assorting,  and  counting  the  ballots,  and  the 
same  were  sworn  by  the  town  clerk.  Before 
the  balloting  began,  the  moderator  ruled  and 
announced  to  the  meeting  "  that  all  ballots 
must  be  in  conformity  to  the  vote  passed  by 
the  town  on  the  motion  of  Mr.  Greenhood 
aforesaid,  and  that  the  same  persons  must  be 
named  thereon  for  said  offices  of  selectmen, 
assessors,  overseers  of  the  poor,  and  highway 
surveyors,  and  that  any  ballots  containing  the 
names  of  more  than  five  different  persons  in 
the  aggregate  to  fill  all  said  four  offices  were 
not  in  conformity  with  said  vote,  and  legally 
could  not  be  counted;  against  which  ruling 
certain  citizens  formally  protested;  and  the 
said  moderator  also,  thereafter,  during  the 
continuance  of  said  balloting,  in  reply  to  in- 
quiries addressed  to  him  by  various  voters  in 
said  town,  before  casting  their  ballots,  stated 
and  repeated  to  said  voters  his  said  ruling,  and 
notified  them  that  if  they  should  in  their  said 
ballots  vote  for  more  than  five  persons  in  the 
aggregate  for  said  offices,  he  should  refuse  to 
have  said  ballots  counted,  and  should  direct 
the  tellers  to  disregard  them.  And  the  attorney- 
general,  upon  relation  as  aforesaid,  shows  unto 
your  honors  that,  in  consequence  of  said  rul- 
ing of  said  moderator,  and  the  repetition  there- 
of by  him  during  said  balloting,  many  voters 
who  desired  to  vote,  and  who  otherwise  would 
have  voted,  for  more  than  five  different  persons 
for  said  offices,  were  constrained  against  then- 
will,  in  order  not  to  lose  their  ballots  altogether, 
to  vote  for  five  persons  only  for  said  offices; 
and  that  the  persons  who  were  thereafter  de- 
clared to  have  been  elected  to  said  offices  would 
not  have  been  so  declared,  and  would  not  in 
fact  have  received  the  number  of  ballots  cast 
for  them  for  said  several  offices,  bad  it  not 
been  for  the  said  vote  above  mentioned,  and  the 
ruling  of  said  moderator  thereon. 

6.  At  half-past  four  o'clock  in  the  afternoon 
it  was  voted  that  the  polls  be  closed  in  ten  min- 
utes. Before  the  polls  were  so  closed,  John 
R.  Bullard,  an  inhabitant  of  said  Dedham, 
presented  a  protest  in  writing,  signed  by  him- 
self and  by  seven  other  taxpayers  and  inhabit- 
ants of  said  Dedbam,  in  the  following  form: 

"  Whereas,  it  was  declared  by  the  rim  voce 
vote  of  a  majority  of  voters  present  and  voting, 
before  balloting  for  town  offices  began,  that  the 
selectmen  should  serve  as  assessors,  overseers 
of  the  poor,  and  surveyors  of  highways;  and 
whereas  the  moderator  of  this  meeting  has 
ruled  that  under  said  vote  the  town  is  bound 
to  elect  the  same  persons  to  all  these  offices,  and 
that  ballots  each  for  different  persons  for  said 
offices  shall  be  of  no  effect  as  to  some  of  said 
offices,  and  tbat  the  same  sball  not  be  counted  as 
legal  votes  therefor;  now  the  undersigned  legal 
voters  who  have  cast  their  ballots  for  different 
persons  to  fill  said  several  offices  hereby  protest 
against  said  ruling,  because  it  is  wrong  in  law, 
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and  deprives  them  of  their  constitutional  and 
statutory  right  to  ballot  for  different  persons  to 
fill  said  several  offices;  hereby  demand  that  said 
votes  shall  be  counted  as  legal  votes;  that  their 
number  shall  be  declared  to  the  meeting;  and 
that  if  the  persons  named  on  said  ballots  have 
a  majority  of  all  the  votes  cast  for  candidates 
for  any  of  said  offices,  said  persons  shall  be 
declared  elected.  And  they  further  demand 
that  all  ballots  cast  at  this  meeting  be  sealed 
up  and  preserved,  and  that  this  protest  be  made 
part  of  the  record  of  this  meeting." 

At  forty  minutes  past  four  in  the  afternoon 
the  polls  were  closed;  and  the  tellers  thereupon, 
under  the  direction  of  the  moderator,  proceeded 
to  examine  the  ballots  which  had  been  cast. 

7.  The  attorney-general  further  shows  unto 
your  honors,  upon  relation  as  aforesaid,  that 
there  were  among  the  ballots  so  cast  at  said 
meeting  two  distinct  classes,  viz. :  ballots  strict- 
ly in  the  form  reouired  by  said  vote  and  the 
ruling  of  said  moderator,  each  one  containing 
five  names  only  for  all  four  of  said  offices;  and 
on  the  other  hand  very  many  ballots  not  con- 
taining five  names  only  for  all  of  said  offices, — 
some  of  them  containing  different  names  for 
the  different  offices,  ana  some  of  them  con- 
taining the  same  names  for  two  of  said  offices, 
and  some  containing  the  same  names  for  three 
of  said  offices,  but  none  of  them  containing  the 
same  names  for  all  four  of  said  offices,  That, 
notwithstanding  said  protests  and  request  to 
have  said  last  class  of  ballots  counted,  the  same 
were  by  direction  of  the  moderator  excluded 
and  thrown  out  by  the  tellers,  and  said  ballots 
were  not  treated  as  legal  ballots  for  said  offices, 
and  were  excluded  from  the  count.  And  that, 
on  the  other  band,  there  was  only  considered 
in  determining  the  result  of  the  election  the 
other  class  of  ballots,  containing  the  same  five 
names  for  all  four  of  said  offices;  and  the  said 
five  respondents,  Alonzo  B.  Wen tworth, Michael 
Smith,  Isaac  Wallace  White.  Willis  C.  Fuller 
and  Andrew  J.  Norris,  having  by  this  method 
of  counting  received  the  highest  number  of 
votes,  were  declared  elected  to  said  four  offices 
as  aforesaid. 

8.  The  attorney-general,  however,  further 
shows  unto  your  honors  that,  while  in  deter- 
mining the  result  of  the  election  all  ballots  not 
strictly  in  accordance  with  said  vote  and  ruling 
of  the  moderator  were  excluded  from  consider- 
ation as  aforesaid,  nevertheless  the  said  moder- 
ator caused  to  be  determined,  and,  in  declar- 
ing the  result  to  the  meeting,  stated,  the  num- 
ber of  votes  received  for  the  office  of  selectmen 
upon  said  ballots  so  excluded  by  him  as  afore- 
said ;  from  which  announcement  it  appeared,  as 
is  set  forth  in  the  record  made  of  said  meeting 
in  the  records  of  the  town,  that  one  of  these  re- 
lators, to  wit,  Thomas  P.  Murray,  received,  if 
all  the  ballots  cast  for  bim  were  counted,  as 
many  votes,  viz.,  441,  as  the  respondent,  the 
said  Alonzo  B.  Wentworth,  received  upon 
counting  in  like  manner  all  ballots  cast  for  him; 
but,  notwithstanding  this  fact,  the  said  votes 
upon  said  excluded  ballots  for  said  Murray 
were  disregarded,  and  the  said  Wentworth  de- 
clared himself  elected.  Asto  the  other  officers, 
however,  voted  for  on  said  excluded  ballots,  no 
determination  of  their  number  was  made  or 
permitted  bv  the  moderator,  and  no  statement, 
therefore,  of  the  same  appears  on  the  records. 
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9.  The  attorney-general  further  shows  that 
the  said  respondents,  assuming  to  have  been 
duly  and  properly  elected  to  said  four  offices  by 
virtue  of  the  said  pretended  election  and  declar- 
ation of  said  moderator,  did,  prior  to  the  filing 
of  this  information,  appear  before  the  town, 
clerk  of  said  town,  and  were  by  him  sworn 
into  then*  respective  offices,  and  have  been  and 
are  now  assuming  to  be  the  selectmen,  survey- 
ors of  highways,  overseers  of  the  poor,  and  as- 
sessors of  said  town,  and  have  possessed  them- 
selves of  the  records  of  said  several  offices,  and 
have  usurped  and  continue  to  usurp  said  offices, 
and  pretend  to  discharge  the  duties  thereof; 
that  the  town  officers  of  the  past  year,  being 
deprived  of  their  offices  and  functions  as  above 
by  usurpation,  are  not  actually  in  charge  of 
the  affairs  pertaining  to  said  four  offices;  and 
that  there  arc  no  active  and  legal  selectmen, 
surveyors  of  highways,  assessors,  or  overseers 
of  the  poor  of  said  town,  and  its  affairs  are  in 
confusion  and  uncertainty,  and  its  interests 
suffer,  and  its  public  obligations  are  not  legally 
discharged. 

Wherefore  the  attorney-general,  at  the  rela- 
tion above  set  forth,  prays  that  the  said  Alonzo 
B.  Wentworth,  Andrew  J.  Norris,  Michael 
Smith,  Isaac  Wallace  White,  and  Willis  C. 
Fuller,  may  be  commanded  to  appear  before 
this  honorable  court,  and  make  full  answer  to 
the  matters  and  things  herein  set  forth,  bat  not 
under  oath,  which  is  waived;  and  that  they  be 
required  to  show  by  what  warrant  of  law  they 
respectively  assume  to  be,  and  are  exercising 
the  functions  of,  such  officers  of  the  town  of 
Dedham  as  aforesaid;  and  that  they  may  be  en- 
joined by  decree  of  this  honorable  court  from 
further  exercise  of  said  offices,  and  that  all 
other  and  further  relief  may  be  granted  in  the 

E remises  as  the  circumstances  of  the  case  and 
iw  and  justice  may  require. 

Edgar  J.  Sherman. 
Attorney-General. 
The  relators  stipulate  that  they  will  be  respon- 
sible for  the  costs  of  this  information. 
By  their  Attorneys, 

Gaston  &  Whitney. 

Filed  March  12, 1887. 

Commonwealth  of  Massachusetts. 
Norfolk.se.  Supreme  Judicial  Court. 

Attorney-General,  «r  rd., 
v. 

Alonzo  B.  Wentworth  et  at. 
Motion  to  Amend. 

And  now  comes  the  attorney-general  and 
moves  to  amend  the  said  information  heretofore 
filed  by  striking  out  of  the  fifth  paragraph 
thereof  that  portion  of  said  paragraph  begin- 
ning with  the  words  "and  the  attorney-general 
upon  relation  as  aforesaid  shows  unto  your 
honors,"  and  ending  with  the  words  "the  said 
vote  above  mentioned,  and  the  ruling  of  the 
moderator  thereon." 

And  the  attorney-general  further  moves  to 
amend  the  said  information  by  adding  as  sup- 
plemental thereto  the  following: 

"And  the  attorney-general  further  shows 
unto  your  honors,  upon  relation  as  aforesaid, 
that,  after  the  count  made  by  the  said  tellere 
at  the  said  town  meeting  in  March,  all  said  bal- 
lots (both  those  counted  and  those  not  counted 
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1887.  Attorn  et-General,  ex  ret. 

as  aforesaid)  were  by  order  of  the  moderator 
placed  in  sealed  envelopes  or  packages,  and  re- 
tained in  the  custody  of  the  town  clerk  from 
that  time  down  to  the  adjournment  of  said 
town  meeting,  to  wit,  to  the  adjourned  town 
meeting  of  April  4,  1887,  at  which  time,  by 
direction  of  said  moderator,  said  packages 
were  unsealed,  and  a  count  was  by  direction 
of  said  moderator  made  by  said  tellers  of  all 
ballots  which  had  as  aforesaid  at  the  said  March 
meeting  been  excluded  from  the  count  by  the 
said  moderator.  And  the  attorney-general 
shows  unto  your  honors  that  by  this  count  it 
appeared  that  the  said  Thomas  P.  Murray 
would,  if  all  the  ballots  cast  should  be  counted, 
be  elected  to  the  offices  of  selectman,  surveyor, 
overseer,  and  assessor,  in  place  of  the  respond- 
ent, the  said  Alonzo  B.  Wentworth;  that  H. 
Smith  of  said  Dedham  would  have  been  elected 
assessor  in  place  of  the  respondent  Fuller;  and 
that  H.  Colburn  of  Dedham  would  have  been 
elected  overseer  in  the  place  of  the  respondent 
Fuller."  Edgar  J.  Sherman, 

Attorney-General. 
By  Harvey  N.  Shepard, 

Asst.  Attorney-General. 

May  be  filed  and  allowed. 
April  6, 1887.  A.  B.  Wentworth. 

Filed  April  6,  1887. 

Respondent's  Anaioer. 

Commonwealth  by  Attorney-General 
v. 

Alonzo  B.  Wentworth,  etc. 

Respondents  for  answer  to  said  information 
come  and  say  that  they  were  duly  chosen  to 
the  offices  named  in  said  information,  and  duly 
declared  elected  and  qualified;  and  respondents 
rely  for  their  title  to  said  offices  upon  the  rec- 
ord annexed  to  said  amended  information,  and 
the  agreed  statement  of  facts  filed  herewith; 
and  respondents  admit  that  these  statements 
contained  in  said  amended  information  are  cor- 
rect, but  deny  that  they  have  usurped  said  of- 
fices as  therein  alleged. 

By  their  Attorney, 

Alonzo  B.  Wentworth. 

Filed  April  6, 1887. 

Amended  Aimoer. 
Commonwealth  of  Massachusetts. 
Norfolk,  es.  Supreme  Judicial  Court. 

Attorney-General,  ex  ret., 
v. 

Wentworth  et  al. 

And  now  the  respondents  in  the  above  cause 
move  to  amend  their  answer  heretofore  filed  by 
substituting  therefor  the  following: 

The  respondents  for  answer  to  said  amended 
information  come  and  say  that  they  were  duly 
chosen  to  and  are  properly  occupying  the  offices 
named  in  said  information,  ana  rely  for  their 
title  to  said  offices  upon  the  facts  set  forth  in 
the  amended  information,  and  upon  the  agreed 
statement  of  facts,  and  the  exhibits  annexed 
thereto,  filed  herewith. 

A.  B.  Wentworth, 

For  Respondents. 

Metsrt.  Gaston  A  Whitney,  for  the  At- 
torney-General. 

Mr.  A.  B.  Wentworth,  for  respondents. 
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Devens,  J.,  delivered  the  opinion  of  the 
court: 

The  contention  of  the  relators  is  that  it  was 
not  within  the  power  of  the  town  to  vote  that 
there  should  be  elected  only  selectmen  who 
should  be  or  should  act  as  assessors,  overseers, 
and  surveyors;  and,  further,  if  the  town  might 
do  so  under  a  proper  warrant  for  the  meeting, 
it  could  not  do  so  under  the  warrant  as  framed. 
There  was  a  distinct  article  in  the  warrant  "to 
see  if  the  town  will  choose  the  selectmen  sur- 
veyors of  highways,"  etc.,  under  which  the 
town  voted  to  "choose  the  selectmen  survey- 
ors of  highways." 

There  is  nothing  incompatible  in  these  of- 
fices. Surveyors  of  highways  are  not  required 
by  law  to  be  chosen  by  ballot;  the  duties  of 
such  officers  may  properly  be  performed  by 
the  selectmen;  and  the  warrant  fully  brought 
to  the  attention  of  the  town  the  question  wheth- 
er such  duties  should  be  imposed  on  the  select- 
men. We  do  not  understand  the  relators  to  in- 
sist that  this  might  not  properly  have  been 
done;  but  they  especially  urge  that  it  was  not 
within  the  power  of  the  town,  by  vote,  to  pre- 
vent the  inhabitants  from  voting  for  distinct 
boards  as  assessors  of  taxes  and  overseers  of  the 
poor.  Assuming,  for  the  moment,  the  suffi- 
ciency of  the  warrant  In  this  respect,  it  was, 
we  think,  competent  for  the  town  to  determine 
that  the  selectmen  should  be  assessors  and  over- 
seers. The  town  officers  who  shall  be  chosen, 
their  number,  and  the  duties  they  shall  per- 
form, are  left,  to  a  certain  extent,  to  the  vote 
of  the  town.  Before  any  ballot  could  be  pro- 
ceeded with,  it  was  necessary  to  determine  by 
vote  how  many  selectmen  (whether  three,  five, 
seven,  or  nine)  should  be  chosen;  and  if  the 
town  intended  to  choose  distinct  boards  as  as- 
sessors or  overseers,  the  number  who  should 
constitute  these  boards  was  to  be  first  deter- 
mined. These  preliminary  questions  are  ne- 
cessarily to  be  decided  by  those  who  are  present 
when  the  meeting  is  organized  and  ready  to 
proceed  with  the  business  of  the  town.  Those 
voters  who  subsequently  arrived  must  neces- 
sarily conform  to  every  lawful  vote  thus  taken 
as  to  the  order  or  manner  of  the  election,  or 
the  officers  or  number  of  them  to  be  chosen. 
The  vote  of  the  town  was  "to  ballot  for  five  se- 
lectmen, who  shall  also  be  assessors,  overseers 
of  the  poor,  and  highway  surveyors," — an 
amendment  which  was  proposed,  to  ballot  for 
distinct  boards,  being  first  rejected.  The  claim 
of  the  relators,  that  it  was  the  right  of  such  vo- 
ters as  so  desired  thereafter  to  vote  for  distinct 
boards,  cannot  be  maintained.  There  is  no 
statutory  requirement  that  distinct  boards  of 
assessors  and  overseers  shall  be  chosen;  and  the 
language  of  the  vote  passed  followed  closely 
the  language  of  the  statute,  which  provides 
that  "the  selectmen  shall  be  assessors  of  taxes, 
and  overseers  of  the  poor  in  towns  where  other 
persons  are  not  specially  chosen  to  those  of- 
fices." 

The  relators  contend,  however,  that  if  this 
vote  could  properly  have  been  passed  under  a 
sufficient  article  in  the  warrant,  the  terms  of 
the  article  did  not  authorize  any  such  vote. 
While  a  town  is  limited  in  the  transaction  of 
business  by  the  articles  in  the  warrant,  yet  a 
liberal  construction  has  always  been  given  to 
their  language,  so  as  to  include  all  that  is  prop- 
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erly,  even  if  incidentally,  embraced  in  the  sub- 
ject to  which  they  relate.  "The  articles  in- 
serted in  warrants  for  calling  town  meetings," 
says  Mr.  Justice  Hubbard,  "presenting  the  va- 
rious subjects  for  the  consideration  of  the  in- 
habitants, are.  from  the  very  nature  of  the 
case,  general  in  their  construction,  and  are  often- 
times inartificial  in  their  construction.  They 
are  the  mere  abstracts  or  heads  of  the  proposi- 
tions which  are  to  be  laid  before  the  inhabi- 
tants for  their  action;  and  matters  incidental  to 
and  connected  with  such  propositions  are  alike 
proper  for  their  consideration  and  action. "  Ha- 
ven v.  Lowell,  5  Met.  85,  41. 

It  is  not  necessary  that  the  warrant  for  a 
town  meeting  shall  specifically  state  that  the 
inhabitants  will  be  called  to  act  on  the  question 
of  granting  money  for  a  particular  purpose,  in 
order  to  render  a  grant  valid,  if  the  subject  to 
be  acted  on  is  distinctly  stated,  and  is  one  which 
will  be  likely  to  require  a  grant  of  money. 
Blackburn  v.  WalpoU,  9  Pick.  97. 

An  article  in  a  warrant,  to  see  if  a  town  will 
appropriate  money  to  a  particular  object,  au- 
thorizes a  vote  to  raise,  as  well  as  appropriate 
it.    Tarry  v.  Millbury,  21  Pick.  64. 

The  article  in  the  case  at  bar  was  "to  choose 
all  necessary  town  officers."  It  then  names 
those  which  are  to  be  chosen  by  ballot,  states 
the  length  of  the  respective  terms,  and  adds 
that  "all  of  said  votes  are  to  be  on  one  ballot." 
This  was  sufficient  to  authorize  the  town  to  de- 
termine the  number  of  officers  to  be  chosen, 
the  duties  to  be  imposed  on  them,  so  far  as  it 
might  lawfully  do  so,  and  to  deal  with  the 
whole  subject  of  their  election  in  any  appro- 
priate manner. 

Where  a  warrant  for  the  annual  town  meet- 
ing held  by  law  for  the  purpose  of  choosing 
officers  contained  articles  "to  choose  all  neces- 
sary town  officers  and  to  choose  all  necessary 
committees, "  and  the  statute  allowed  of  two 
modes  of  choosing  committees,  it  has  been  held 
that,  under  these  articles,  the  town  was  au- 
thorized to  determine  which  mode  should  be 
pursued,  and  to  pass  a  vote  that  each  school 
district  choose  its  own  committees,  this  being 
one  of  the  modes  provided  by  statute.  Wil- 
liams v.  Lunenburg  School  LHst.  No.  1, 21  Pick. 
75;  Kingsbury  v.  Quincy  Centre  School  Diet.  12 
Met.  99. 

A  specification  in  a  warrant  fof  an  annual 
town  meeting,  that  it  is  called  "  to  elect  all  ne- 
cessary town  officers  for  the  ensuing  year,"  and 
to  raise  and  appropriate  such  sums  of  money 
as  may  be  necessary  to  defray  town  charges  for 
the  coming  year,  and  pay  any  indebtedness  of 
the  town,  is  sufficient,  under  Gen.  Stat.  chap. 
18,  §  22,  to  authorize  the  town  fib  vote  at  the 
meeting,  in  conformity  with  Gen.  Stat.  chap. 
18,  §  73,  to  invest  the  duly -chosen  collector  of 
taxes  with  all  the  powers  which  a  town  treas- 
urer has  when  appointed  collector  of  taxes. 
"The  subject  of  choosing  officers  includes," 
says  Chief  Justice  Chapman,  "as  an  incident, 
any  special  authority  that  the  town  is  author- 
ized by  statute  to  confer  upon  them  in  the  ex- 
ercise of  their  official  duties."  S/ierman  v. 
Torrey,  99  Mass.  472. 

Indirectly  the  town  could  determine  that  the 
persons  chosen  selectmen  should  also  be  asses- 
sors and  overseers,  by  choosing  selectmen  only, 
and  leaving  them  to  become  assessors  and  over- 
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seers,  by  the  operation  of  the  statute.  There 
ia  no  apparent  reason  why  this  might  not  also 
be  done  by  a  direct  vote  which,  in  detennining 
the  number  of  the  selectmen,  also  provides  that 
they  should  be  assessors  and  overseers. 

The  article  in  the  warrant  was  sufficient, and, 
when  we  examine  the  facts,  appears  to  have 
been  fully  understood  by  the  voters  of  the  town. 
Whether  there  should  be  a  single  board  of  se- 
lectmen only,  or  whether  the  other  boards  abo 
should  be  chosen,  was  discussed  at  the  caucuses 
held  previous  to  the  election.  "An  unusually 
large  number  were  present"  when  the  vote  oa 
this  matter  was  Xa  ken  at  the  beginning  of  the 
town  meeting  and  before  the  balloting,  and 
there  was  no  objection  to  or  protest  against  the 
vote  until  just  before  the  closing  of  the  polls. 

There  remains  the  question  whether,  in  count- 
ing the  votes,  all  those  ballots  should  nave  been 
rejected  which,  in  addition  to  those  persons 
named  as  voted  for  as  selectmen,  contained  al- 
so the  names  of  the  same  or  some  of  the  same 
persons  or  other  persons,  as  assessors,  etc.  The 
declaration  of  the  moderator,  that  any  ballots 
which  contained  more  than  five  names  should 
be  rejected,  could  not  enlarge  the  vote  of  the 
town,  the  meaning  of  which  was  that  selectmen 
only  should  be  voted  for,  who  should  be  ex  of- 
ficio, assessors,  etc.  Ballots  containing  the 
names  of  certain  persons  as  selectmen,  and  cer- 
tain as  assessors,  etc.,  under  this  vote,  were  ir- 
regular, but  there  was  no  difficulty  in  ascer- 
taining for  whom  the  voter  intended  to  vote  as 
selectmen.  The  same  difficulty  is  not  present- 
ed as  that  which  would  be  found  if  a  voter 
should  vote  for  seven  selectmen  when  only  five 
were  to  be  elected.  The  ballots  in  the  case  at 
bar,  cast  by  these  voters  for  selectmen,  were 
readily  distinguishable  from  the  other  portion 
of  the  ballot;  the  voters  had  a  right  to  give  them 
for  the  selectmen  upon  whom  the  town  had 
imposed  the  duties  of  the  other  offices;  and  there 
does  not  appear  to  have  been  any  fraudulent 
purpose  in  placing  names  for  the  other  offices 
on  the  ballot,  nor,  by  so  doing,  was  any  serious 
embarrassment  occasioned.  There  is  no  diffi- 
culty in  rejecting  as  surplusage  all  that  portion 
of  these  ballots  which  relates  to  the  boards  of 
assessors,  etc.,  as  selectmen  only  were  to  be 
voted  for. 

It  may  be  said  that  those  votes  for  selectmen 
should  be  rejected  where  other  names  were  on 
the  ballot,  because,  by  voting  for  different  per- 
sons to  constitute  distinct  boards  of  assessors, 
etc.,  the  voter  depositing  it  indicated  clearly  an 
intention  not  to  vote  for  selectmen  who  should 
have  the  powers  of  the  other  boards  of  officers. 
But  the  ballot  must  be  construed  in  conformity 
with  the  vote  of  the  town.  While  the  voter 
sought  by  such  a  ballot  to  assert  his  right  to 
vote  for  distinct  boards,  if  he  could  not  right- 
fully do  this,  it  must  be  held  that,  in  voting  for 
selectmen,  he  had  voted  for  them  with  such 
powers  as  the  town  had  by  vole  conferred  upoe 
them. 

It  will  not  be  necessary  to  consider  the  vari- 
ous classes  of  these  ballots.  It  is  not  in  dispute 
that  if  all  the  votes  for  selectmen  are  counted, 
including-  those  upon  ballots  where  there  are 
also  votes  for  assessors,  etc,  the  relator  Murray 
would  be  elected,  and  not  the  respondent  Went- 
worth.  The  result  therefore  is  that  Mr.  Mar- 
ray  was  duly  elected  to  the  office  of  selectmaa, 
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and,  on  taking  the  necessary  qualifying  oaths, 
should  be  admitted  to  exercise  it,  in  connection 
with  the  other  law  fully -chosen  selectmen;  and 
that  there  should  be  a  judgment  of  ouster 
against  Mr.Wentworth.  Strong,  Petitioner,  20 
Pick.  484;  Conlin  v.  Aldriek,  98  Mass.  567. 
Judgment  of  ouster  accordingly. 


William  C.  COTTON,  Exr.  of  Arria  Cot- 
ton, Deceased, 
v. 

ATLAS  NATIONAL  BANK  and  Frank  B. 
Cotton. 

i 

1.  The  mere  acceptance  of  a  negotiable 
note  for  a  secured  debt  will  not  dis- 
charge the  debt,  although  the  new 
note  includes  a  new  debt. 

2.  The  owner  of  certain  corporate  stock 
transferred  it  to  a  bank  as  collater- 
al security  for  a  note  of  her  son  to 
the  bank.  The  note  was  not  paid,  but 
successive  renewal  notes  were  given. 
In  the  meantime  the  owner  of  the  stock 
died,  and,  one  of  the  renewal  notes  made 
after  her  death  not  having  been  taken 
up  at  maturity,  a  new  note  for  a  differ- 
ent amount  was  made  by  the  son,  cov- 
ering the  amounts  then  due  on  the  debt 
represented  by  the 'original  notes  and 
on  another  debt  of  his  to  the  bank. 
Thereafter  the  executor  of  the  de- 
ceased owner  of  the  stock  which  had 
been  pledged  as  collateral,  brought 
suit  against  the  bank  to  compel  it 
to  transfer  the  stock  to  him,  claiming- 


that  the  transactions  between  the 
debtor  and  the  bank  constituted  pay- 
ment of  the  debt  for  which  the  stock 
was  pledged;  and  that,  if  the  debt  was 
not  extinguished,  the  conduct  of  the 
pledgee — in  giving  time  to  the  debtor 
by  accepting  renewal  notes,  and  in 
mingling  the  debt  and  security  with 
another  debt  and  security  in  the  con- 
solidated note — was  such  as  to  re- 
lease the  security,  on  the  theory  that 
the  owner  of  the  pledged  stock  stood  to 
the  bank  in  the  relation  of  surety  upon 
the  original  note,  and  that  any  conduct 
of  the  bank  in  relation  to  the  note, 
which  would  discharge  a  surety  upon  it, 
would  release  the  security  pledged  by 
ber.  Held,  that  the  facts  and  circum- 
stances of  the  case,  in  view  of  the  rela- 
tions and  intentions  of  the  parties  as 
disclosed  thereby,  failed  to  support 
either  of  the  claims,  of  payment  or  re- 
lease, and  that  therefore  the  suit  was 
not  maintainable. 

(Suffolk  Plied  September  7, 1887.) 

CASE  reserved  for  the  full  court,  after  hear- 
ing by  a  single  justice,  W.  Allen,  J., 
Bill  dismissed. 

Bill  in  equity  for  an  injunction,  and  seeking 
to  compel  the  transfer  of  certain  stocks  to 
plaintiff  and  to  Frank  B.  Cotton  jointly,  as  co- 
executors  of  the  will  of  Arria  Cotton. 
2  Mass. 


The  facts  and  questions  presented  are  fully 
stated  in  the  opinion. 

Messrs.  E.  R.  Hoar  and  G.  W.  Esta- 
brook,  for  plaintiff: 

There  is  to  be  decided  in  this  case  the  ques- 
tion of  the  authority  of  the  judge  before  whom 
the  case  was  heard,  and  who  reserved  it  for  this 
court  to  discharge  the  reservation  and  reopen 
the  case;  for  this  determines  how  much  of  the 
evidence  reported  is  before  the  court. 

See  Pub.  Stat.  chap.  151,  8  20;  Toft  v. 
Stoddard,  1  Mass.  L.  ed.  487(2  New  Eng.  Rep. 
845),  141  Mass.  150. 

"  The  report  takes  the  place  of  an  appeal." 

See  Pub.  Stat.  chap.  151,  §  18 ;  Cobb  v.  Rice, 
128  Mass.  11. 

"  As  soon  as  the  appeal  is  claimed  and  en- 
tered before  a  single  justice,  the  cause  is  at 
once  pending  before  the  full  court."  On  a  res- 
ervation, it  is  submitted  that,  as  soon  as  the 
case  is  reserved,  it  is  pending  before  the  full 
court,  and  can  be  treated  only  by  the  full 
court.  It  is  only  in  special  cases  of  accident 
or  mistake  "  that  the  full  court  may  grant  leave 
to  parties  to  exhibit  further  evidence." 

Pub.  Stat.  chap.  151,  §26. 

The  plaintiff  claims  that  in  this  cause  no  spe- 
cial case  of  accident  or  mistake  is  shown,  and 
that  no  leave  has  been  granted  to  exhibit  fur- 
ther evidence.  If  the  court  declines  to  con- 
sider the  additional  evidence,  or  regards  it  as 
not  affecting  that  first  exhibited,  then  it  ap- 
pears: (1)  either  the  note  for  $50,000,  dated 
December  27,  1877,  has  been  paid;  or  (2)  the 
time  of  payment  has  been  extended,  or  the  note 
renewed,  or  its  terms  changed. 

As  to  F.  B.  Cotton's  knowledge:  since  the 
transaction  related  to  his  own  debt,  and  the 
bank  knew  it,  it  was  put  on  its  inquiry  as  to 
whatever  related  to  the  known  property  of 
others,  and  he  could  not  prejudice  Mrs.  Cot- 
ton's rights  or  the  rights  of  the  estate,  as  execu- 
tor or  as  general  agent,  by  any  unauthorized 
acts. 

Shaw  v.  Spencer,  100  Mass.  882. 

If  the  note  has  been  paid,  of  course  the  se- 
curities are  released  from  the  pledge  and  must 
be  returned  and  accounted  for.  Assuming  that 
the  note  was  extended  or  renewed,  the  result  is 
the  same.  When  one  pledges  or  mortgages  his 
property  to  secure  the  debt  of  another,  to  one 
who  knows  the  fact,  the  pledgor,  to  the  extent 
of  the  property  pledged,  stands  in  the  position 
of  a  surety  or  guarantor,  and  any  act  which 
would  discbarge  him  as  such  will  release  the 
pledged  or  mortgaged  property  as  if  it  were 
such  surety  or  guarantor.  , 

Mitchell  v.  Roberts,  17  Fed  .Rep.  776;  Christ- 
ner  v.  Brown.  16  Iowa,  180;  Rowan  v.  Sharps 
Rifle  Mfg.  Co.  88  Conn,  1;  Ryan  v.  Shawnee- 
town,  14  DL  20:  White  v.  Ault,  19  Ga.  551; 
Robinson  v.  Gee,  1  Ves.  251 ;  Royal  Cana- 
dian Bank  v.  Payne,  19  Grant,  Ch.  180;  Has- 
berton  v.  Bennett,  Beattv  (Ir.  Ch.),  886;  Bote- 
ker  v.  Bull,  1  Simons,  N.  8.  29. 

Whenever  a  debt  is  extended,  renewed,  or 
altered  in  its  terms,  without  the  consent  of  a 
surety  or  guarantor  thereon,  he  is  discharged, 
and  the  court  will  not  inquire  whether  the  re- 
newal, extension,  or  alteration  is  to  his  advan- 
tage or  not. 

Huse  v.  Alexander,  2  Met.  157;  Qreely  v. 
Dow,  Id.  176;  Appleton  v.  Parker,  15  Gray, 
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178;  Oifford  v.  Allen,  8  Met.  255;  Borne  v. 
Bodicell,  5  Gray,  457;  Veazie  v.  Carr,  8  Allen, 
14;  Brooke  v.  Wright,  13  Allen,  72. 

Even  if  the  old  note  had  been  retained  by 
the  bank,  taking  the  new  note,  payable  at  a 
later  time,  extended  the  time  of  payment,  dis- 
abled the  bank  from  suing  Mr.  Cotton  before 
the  expiration  of  the  extended  time,  and  re- 
leased the  property  pledged. 

Appleton  v.  Parker,  15  Gray,  178;  Brooke  v. 
Wrtght,  18  Allen,  72;  Oifford  v.  Allen,  8  Met. 
255. 

The  debt  was  consolidated  with  another. 
The  bank  received  other  money  of  the  estate 
and  should  account  therefor. 

See  Shaw  v.  Spencer,  100  Mass.  882. 

As  to  the  position  of  the  parties:  Mr.  Cotton 
was  not  agent  for  Mrs.  Cotton  to  borrow  this 
mcney.  The  bank  knew  Mrs.  Cotton  was 
either  the  principal  or  the  pledgor  of  stocks 
for  the  note  of  her  son;  in  either  event  the  con- 
tract contained  in  the  note  could  not  be  changed 
without  her  consent.  The  transaction  was  not 
for  Mrs.  Cotton's  benefit.  If  Mrs.  Cotton  was 
ever  liable  to  Mr.  Cotton  or  the  bank,  that  lia- 
bility is  discharged.  Mr.  Cotton  has  lost  any 
right  to  indemnification  from  Mrs.  Cotton. 
The  note  was  not  discounted  for  Mrs.  Cotton. 
It  is  well-settled  law  that  the  bank  cannot  of- 
fer evidence  to  show  that  she  was  principal, 
and  sue  her  on  the  note,  but  is  bound  by  the 
terms  of  the  note.  The  present  attempt  of  the 
bank  is  merely  an  effort  to  obtain  the  same  ad- 
vantage by  indirection,  and  is  within  the  mis- 
chief the  rule  is  intended  to  prevent. 

Slaweon  v.  Loring,  5  Allen,  840;  Barlow  v. 
Congregational  Soc.  in  Lee,  8  Allen,  460;  Tuck- 
er Mfg.  Co.  v.  Fairbanke,  98  Mass.  101. 

If  Mr.  Cotton  had  authority  from  Mrs.  Cot- 
ton to  renew  or  extend  notes  or  pledge  stocks, 
that  authority  terminated  with  her  decease, 
with  notice  of  which  the  bank  is  affected,  and 
any  subsequent  renewal  or  extension  dis- 
charged the  securities  pledged.  Giving  the 
consolidated  note  discharged  the  security. 

Messrs.  A.  L.  Soule  and  George  M. 
Stearns. for  defendant.  Atlas  NationalBank: 

1.  The  justice  sitting  at  the  hearing  in  this 
case  determined  that  all  the  conditions  upon 
which  the  granting  of  the  defendant's  motion 
depended  existed.  The  only  question  pre- 
sented under  that  branch  of  the  case  is  as  to  his 
power  so  to  do. 

The  reservation  of  the  case  was  an  order  or 
decree  in  an  equity  case,  which  the  justice 
might  modify,  vacate,  or  enlarge  at  any  time, 
under  the  general  powers  given  in  Pub.  Stat, 
chap.  151,  §§  12,  20. 

Section  18  applies  only  to  appeals.  In  such 
cases  the  action  of  a  party  has  intervened 
under  a  right  given  by  statute,  independent  of 
the  control  or  action  of  the  court,  and  perhaps 
beyond  the  power  of  the  court  to  change. 

Exceptions  allowed  in  chancery  may  be 
amended. 

Dan.  Ch.  Pr.  4th  ed.  764;  Dolder  v.  Bank  of 
England,  10  Ves.  284;  Northcote  v.  Northcote, 
1  Dick.  22. 

All  interlocutory  decrees  are  considered  as 
resting  in  minutes  until  final  decree  is  made 
and  recorded. 

Gibson  v.  CreJiore,  5  Pick.  146-156;  Park  v. 
Johnson,  7  Allen,  378. 
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At  law  exceptions  have  frequently  been 
amended  after  allowance,  by  consent  of  parties; 
and  upon  hearing,  by  the  judge  who  allowed 
them. 

But  if  the  single  justice  could  not  reopen  the 
case  for  further  hearing,  this  court  can.  The 
additional  evidence  is  of  grave  importance. 
The  case  involves  a  large  sum  of  money,  and 
the  single  justic;  determined  that  there  was 
no  laches  or  fault  which  deprives  defendant  of 
the  benefit  of  the  testimony. 

If  the  court  is  of  the  opinion  that  the  power 
did  not  obtain  in  the  single  justice  to  grant  the 
motion,  the  defendant  here  and  now  asks  that 
the  same  be  granted. 

Perry  v.  Breed,  117  Mass.  155. 

2.  Upon  all  the  evidence  the  defendant  asks 
the  court  to  find  that  the  plaintiff's  testatrix  bad 
such  an  interest  in  the  loan  made  in  the  name 
of  Frank  B.  Cotton  that  she  cannot,  in  equity, 
assert  that  her  stocks  were  pledged  simply  as 
surety  for  the  debt  of  Frank  B.  Cotton.  Also, 
that  the  stocks  were  pledged  by  Frank  B.  Cot- 
ton as  her  agent,  acting  for  her  in  that  behalf, 
and  in  her  interest.  Also,  that  the  form  of  the 
note,  as  the  debt  of  Frank  B.,  was  a  mere  mat- 
ter of  convenience,  and  that  in- reality  the 
transaction  was  for  her.  Also,  that  she  knew 
the  original  note  was  not  paid,  and  understood 
that  her  stocks  were  held  by  the  bank  as  col- 
lateral to  the.  renewals,  and  assented  thereto. 

8.  Apart  from  the  effect  as  evidence  of  a 
complete  understanding  by  the  executors  that 
the  loan  from  the  bank  was  Mrs.  Cotton's,  the 
defendant  claims  that  the  executors  should  be 
estopped,  by  receiving  the  benefits  of  the  collat- 
eral pledged  to  Frank  by  Hunt,  from  asserting 
that  the  transaction  was  that  of  Frank  B.  ft 
was  all  one  transaction;  either  the  loan  from  the 
bank  and  to  tfunt  of  this  $50,000  was  Frank's 
business  or  his  mother's.  The  money  was  un- 
doubtedly borrowed  to  lend  Hunt,  and  all  con- 
stituted one  transaction.  Hunt  gave  the  150 
shares  of  South  Boston  Iron  Works  stock  as 
collateral  to  the  person  who  borrowed  that 
money  for  and  lent  it  to  him.  He  was  president 
of  the  bank,  and  all  parties  understood  the 
borrowing  from  the  bank  and  the  lending  of 
the  proceeds  of  the  loan  as  one  transaction. 
The  executors. cannot  repudiate  one  part  of  the 
transaction  and  adopt  the  other.  Otherwise, 
the  executors  may  receive  the  proceeds  of  the 
Hunt  collateral  without  the  slightest  right  or 
reason. 

The  executors  chose  to  treat  the  whole  trans- 
action, according  to  the  truth,  as  Mrs.  Cotton's, 
and  sold  the  Hunt  collateral  to  the  $50,000 
note,  and  kept  the  proceeds.  The  plaintiff  was 
not  ignorant  of  the  question  involved.  He 
knew  the  proceeds  were  in  dispute,  and  that  the 
same  went  into  the  suspense  account,  but  be 
kept  the  same,  keeps  them  now,  and  appro- 
priates them  "  as  any  other  money  of  the  es- 
tate." 

No  executor  and  no  person  in  any  capacity 
can  accept  a  benefit  and  assert  any  claim  con- 
trary thereto. 

Phillips  v.  Rogers,  12  Met.  405;  Rapgnod  v 
Hovghton,  22  Pick.  480;  Rj/de  v.  Baldvin,  17 
Pick.  808-808;  Watson  v.  Watson,  128  Mass.  152: 
Smith  v.  Wells,  184  Mass.  11;  Shurtlef  v.  Ferrf, 
188  Mass.  259. 

4.  The  facts  all  show  conclusively  that  the 

2  Mass. 

Digitized  by  Google 


1887. 


Cotton  v.  Atlas  National  Bank. 


861 


renewals  were  not  intended  as  extinguishments 
of  the  original  debt,  and  that  neither  party  ex- 
pected or  intended  the  stocks  should  be  dis- 
charged of  the  pledge.  The  whole  transaction 
was  an  ordinary  one  of  the  repeated  renewals 
of  a  note  upon  the  same  terms  as  the  first  dis- 
count. The  stocks  were  sold  as  of  right  by  the 
bank,  and  dividends  collected.  The  copies  show 
collaterals  were  referred  to  in  the  new  notes,  and 
this  was  done  in  every  renewal.  Whether  the 
new  notes  given  operated  as  payment  of  the 
original  debt  or  as  renewals  of  the  evidence 
thereof,  and  whether  the  security  pledged  for 
the  payment  of  the  debt  was  discharged,  is  to 
be  determined  by  ascertaining  the  intention  of 
the  parties.  If  there  was  no  express  agree- 
ment, this  intention  is  to  be  found  from  the 
circumstances  attending  the  case. 

Grime*  v.  Kimball,  8  Allen,  518;  Toft  v. 
Boyd,  13  Allen,  84;  Watkiru  v.  HiU,  8  Pick. 
522;  Pomroy  v.  Rice,  16  Pick.  22;  Green  v. 
Russell,  182  Mass.  536;  McConihev.  McClurg, 
18  Wis.  637. 

The  fact  that  the  presumption  of  payment 
would  deprive  the  party  who  takes  the  new 
note  of  a  substantial  benefit,  has  a  strong  tend- 
ency to  show  that  it  was  not  so  intended. 

Shaw,  Ch.  J.,  in  Curtis  v.  Hubbard,  9  Met. 
828. 

If  the  new  note  is  taken  for  a  larger  sum,  it 
does  not  necessarily  show  that  the  prior  debt  is 
extinguished. 

Hit  v.  Beebe,  18  N.  Y.  556. 

Nor  with  different  names. 

Pond  v.  Clark,  14  Conn.  884. 

Taking  a  note  for  interest  accrued  on  a  mort- 
gage debt  docs  not  remove  that  part  of  debt 
from  the  security  of  the  mortgage. 

Elliot  v.  Sleeper,  2  N.  H.  525;  Parkhurtt  v. 
Cumming,  56  Me.  155;  Feldman  v.  Beier,  78 
N.  Y.  298;  Frink  v.  Branch,  16  Conn.  260. 

The  fact  that  the  note  in  this  case  was  joined 
■with  tbe  note  of  Prank  B.  in  one  note  does  not 
operate  as  extinguishment  of  the  original  debt. 
The  purpose  and  intention  of  the  parties  still 
controls.  Tbe  securities  will  be  held  to  the  ex- 
tent for  which  they  were  originally  pledged. 

Port  v.  Bobbins,  85  Iowa,  208;  Ellsworth  v. 
Mitchell,  81  Me.  247;  Goenen  v.  Schroeder,  18 
Minn.  66;  Pomroy  v.  Rice,  16  Pick.  22:  Fowler 
v.  Bush,  21  Pick.  280;  Brinckerhoff  v.  Lansing, 
4  Johns.  Ch.  65. 

The  consolidation  was  not  made  to  extin- 
guish either  debt,  but  merely  for  convenience. 

5.  Neither  does  the  change,  as  set  forth  in  the 
notes,  of  the  extent  to  which  the  collateral 
should  be  held,  discharge  the  pledge.  The 
change  was  not  intentional,  but  accidental, 
arising  from  change  in  printed  blank  notes. 
Each  debt  can  be  definitely  traced,  and  the 
amount  of  the  debt  to  which  each  class  of  se- 
curities should  be  applied  can  be  determined. 

Although  improperly  and  illegally  held,  col- 
lateral securities  may  be  redeemed  by  "  paying 
the  sums  for  which  they  were  legally  holden. 

Jarvisv.  Rogers,  15  Mass.  889, 898, 417;  Story, 
Eq.  Jur.  12th  ed.  %  1084,  and  note. 

6.  In  no  event  should  the  defendant  be  de- 
creed to  repay  sums  voluntarily  paid  by  Frank 
B.,  executor.  These  payments  were  made  in 
good  faith  by  both  parties,  long  assented  to; 
and,  if  not  properly  made,  the  persons  under 
the  will  should  look  to  the  executors  to  make 
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good  moneys  of  the  estate  improvidently  paid 
out. 

Jennison  v.  Hapgood,  10  Pick.  77;  Moore  v. 
Moore,  127  Mass.  22;  Vez  v.  Emery,  5  Ves.  141; 
Giles  v.  Dyson.l  Stark.  82;  ShaUcross  v.  Wright, 
12  Beav.  158;  Robinson  v.  Gee,  1  Ves.  254. 

The  above  covers  all  sums  received  by  the 
bank  excepting  dividends. 

If  the  court  shall  find  that  tbe  loan  was  Frank 
B.'s,  and  that  his  mother  was  not  interested 
therein  so  as  to  prevent  her  from  setting  up  all 
claim  to  her  collateral  which  a  third  party 
might,  the  defendant  bank  denies  that  the  stock 
stood  in  the  relation  of  a  surety  to  the  debt,  or 
is  discharged  by  extension  of  time  given  the 
principal  debtor. 

The  stock  was  properly  pledged  to  secure  the 
debt  of  which  tbe  note  was  evidence.  It  can- 
not be  delivered  from  the  pledge  except  by  pay- 
ment, tender,  or  release. 

Jones,  Mort.  924-926. 

It  is  not  correct  to  apply  to  this  transaction 
the  rules  concerning  commercial  paper,  and  to 
treat  the  property  as  a  person. 

A  surety  signs  a  definite  contract,  and  is  dis- 
charged if  that  contract  is  substantially 
changed. 

These  stocks  were  pledged  for  the  payment 
of  this  debt  to  the  bank,  and  should  be  gov- 
erned by  the  law  governing  pledges. 

In  Rowan  v.  Sharps  Rifle  Mfg.  Co.  88  Conn. 
1,  tbe  contract  was  chunged  in  its  substance 
and  character  so  as  to  destroy  its  identity. 

In  Mitchell  v.  Roberts,  17  Fed.  Rep.  776,  a 
tender  had  been  made  of  payment  of  tbe  debt. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  heard  by  a  single  justice  upon 
replication,  and  reserved  for  the  full  court. 
After  the  evidence  was  printed,  the  defendant 
moved,  before  the  justice  who  beard  and  re- 
served the  case,  that  the  reservation  be  dis- 
charged and  the  case  reopened  for  the  purpose 
of  securing  further  testimony.  The  court, 
after  hearing,  discharged  the  reservation,  and 
after  hearing  further  evidence  reserved  the 
case  upon  the  bill,  answer,  and  replication,  and 
evidence,  including  all  the  evidence  taken  at 
both  hearings,  subject  to  the  objection  of  the 
plaintiff. 

The  question  thus  presented  of  the  authority 
of  a  single  justice  to  discharge  a  reservation 
and  hear  further  evidence  was  rendered  imma- 
terial by  the  agreement  at  the  argument  before 
the  full  court,  that,  if  the  court  should  be  of 
opinion  that  the  additional  evidence  was  such 
that  it  should  be  received  by  the  full  court,  or 
that  the  reservation  should  be  discharged  and 
the  case  sent  back  for  further  bearing,  the  court 
might  consider  all  the  evidence  reported  as  if 
included  in  the  first  reservation. 

As  we  think  that  the  reservation  should  be 
discharged  for  the  purpose  of  receiving  the  evi- 
dence, we  have  considered  the  whole  evidence 
reported  as  before  us  under  the  agreement,  and 
have  no  occasion  to  consider  whether  the  au- 
thority to  discharge  the  reservation  is  exclu- 
sively in  the  full  court. 

On  December  27,  1877,  Mrs.  Arris  Cotton 
transferred  certain  stocks  to  the  Atlas  Bank  as 
collateral  security  for  the  note  of  Frank  B. 
Cotton  to  the  bank  for  $50,000.   Mrs.  Cotton 
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died  March  17,  1880,  and  William  C.  Cotton, 
the  plaintiff,  and  said  Frank  B.  Cotton  were 
her  executors.  The  note  was  on  four  months' 
time,  and  when  it  became  due  it  was  renewed 
by  discounting  a  new  note  on  the  same  time; 
and  the  renewals  were  continued  as  each  note 
became  due,  the  interest  being  paid  at  each  re- 
newal, until  Seplember  27.  1881.  The  note  of 
that  date  was  not  taken  up  at  maturity,  but  was 
kept  along  until  January  29, 1888,  during  which 
period  payments  were  made  upon  it  from  divi- 
dends and  sales  of  some  of  the  stocks.  At  that 
time  the  bank  held  another  overdue  note  of 
said  Frank  B.,  for  $19,000,  and  a  new  note  was 
given  by  Frank  B.  to  the  bank  for  the  amount 
due  upon  both  notes. 

The  plaintiff,  as  the  executor  of  Mrs.  Cotton, 
claims  that  these  transactions  constitute  pay- 
ment of  the  debt  for  which  her  stock  was 
pledged,  and  that  if  the  debt  was  not  extin- 
guished, the  conduct  of  the  pledgee,  the  defend- 
ant bank,  was  such  as  to  release  the  security. 

Mrs.  Cotton  was  not  a  party  to  the  original 
debt,  and  the  question  whether  it  has  been  paid 
or  discharged  or  satisfied  by  the  giving  and  ac- 
ceptance of  a  new  note  must  depend  upon  the 
acts  of  the  parties  to  it.  This  court  has  held 
that  taking  a  negotiable  note  for  a  pre-existing 
account  or  note  is  prima  facie  a  discharge  of 
the  old  debt,  and  a  substitution  for  it  of  the 
new  note.  It  is  a  question  of  intention,  and 
the  intention  to  discharge  the  old  note  is  pre- 
sumed where  a  different  intention  is  not  shown 
by  evidence  or  inferred  from  circumstances. 
When  it  appears  that  it  will  be  for  the  benelit 
of  the  creditor  that  the  old  debt  should  be  kept 
alive,  the  presumption  does  not  arise,  and  the 
debt  is  not  discharged.  Accepting  a  negotia- 
ble note  for  a  secured  debt  will  not  discharge 
the  debt,  because  it  will  not  be  presumed  that 
the  creditor  intended  to  give  up  his  security 
(Pomroy  v.  Rice,  16  Pick.  22;  Appleton  v. Par- 
ker, 15  Gray,  173;  Dodge  v.  Emerson,  181  Mass. 
467;  Green  v.  Russell,  182  Mass.  636),  though 
tile  new  note  includes  a  new  debt  (Toft  v.  Boyd, 
13  Allen.  84;  HiU  v.  Beebe,  13  N.  Y.  556; 
Brinckerhoff  v.  Lansing,  4  Johns.  Ch.  65). 

In  the  case  at  bar  the  evidence  shows  plain- 
ly that  the  parties  to  the  original  debt  did  not 
intend  that  anything  that  they  did  should  be  a 
payment  or  discharge  of  it.  The  debts  and  the 
notes  were  as  distinct  in  their  minds  as  they 
were  in  reality.  It  was  not  intended  or  ex- 
pected that  the  debt  should  be  paid  when  the 
first  note  should  mature,  but  that  the  note 
should  be  renewed  and  the  debt  kept  along, 
the  bank  at  all  times  holding  for  it  a  note  not 
overdue.  This  was,  in  fact,  done,  until  the 
maker  failed  to  renew  the  note,  and  allowed  it 
to  be  dishonored.  As  soon  as  practicable  after 
that,  the  bank  procured  the  renewal  of  the  note, 
in  connection  with  the  other  dishonored  note 
of  the  maker.  The  bank  clearly  intended  to 
retain  its  hold  upon  its  securities,  and  it  took 
the  new  note,  not  in  payment  or  satisfaction  of 
the  debt,  but  only  in  renewal  of  the  overdue 
note.  It  is  unnecessary  to  consider  in  detail 
the  evidence  of  this;  no  other  inference  can  be 
drawn  from  it. 

The  consideration  of  the  other  question  re- 
quires a  more  particular  reference  to  the  evi- 
dence. The  plaintiff  contends  that  Mrs.  Cot- 
ton, as  the  general  owner  of  the  pledged  stock, 
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stood  to  the  defendant  bank  in  the  relation  of  a 
surety  upon  the  note;  and  that  any  conduct  of 
the  bank  in  regard  to  the  note  which  would 
discharge  a  surety  upon  it  would  release  the  se- 
curity pledged  by  her;  and  that  the  renewals  of 
the  note,  which.while  they  did  not  discharge  the 
debt,  gave  time  to  the  debtor,  the  change  in  the 
terms  of  the  memorand  um  of  the  pledge  written 
on  the  renewed  notes,  and  the  mingling  of  the 
debt  and  security  with  another  debt  and  other 
security  when  the  "consolidated"  note  was  giv- 
en, operated  to  release  the  security. 

Before  considering  these  in  detail,  it  is  neces- 
sary to  look  at  the  relation  of  Mrs.  Cotton  to  the 
debt,  and  the  authority  given  by  her  in  regard  to 
the  securities.  Mrs.  Cotton  was  a  woman  of  large 
wealth  (principally  invested  ip  business  corpo- 
rations in  her  neighborhood).  Frank  B.  Cotton 
was  her  son  and  her  general  agent,  acting  un- 
der her  direction,  advising  and  representing  her 
in  many  business  matters.  William  P.  Hunt  was 
the  president  of  the  defendant  bank,  when  the 
first  note  was  given.  He  was  also  the  presi- 
dent and  treasurer  of,  and  largely  interested  in, 
the  South  Boston  Iron  Company.  Frank  B. 
Cotton  was  interested  in  that  company  and  in 
other  concerns  with  Hunt,  and  had  close  per- 
sonal and  business  relations  with  him.  Mrs. 
Cotton  had  lent  money  to  Hnnt  at  different 
times,  for  which  there  was  due  to  her  about 
$70,000,  which  was  secured,  and  for  which 
Hunt  personally  was  considered  amply  respon- 
sible. Hunt  wanted  to  borrow  $50,000,  and 
Frank  B.  applied  to  his  mother  to  lend  stock 
as  collateral  for  it  at  the  bank,  representing  to 
her  that  Hunt  wanted  the  money  to  use  in  his 
business, — to  enlarge  it  and  make  it  more  pros- 
perous. Other  considerations  were  mentioned, 
as  that  the  business  had  been  very  prosperous, 
that  it  was  likely  to  become  much  more  so  by 
taking  certain  contracts  and  extending  its  busi- 
ness, and  that  Hunt  might  have  an  opportu- 
nity to  secure  an  interest  in  it  at  a  low  rate  for 
Mrs.  Cotton,  and  the  fact  that  Hunt  already 
owed  Mrs.  Cotton  $70,000.  secured  by  collat- 
eral, some  of  which  was  the  stock  of  the  South 
Boston  Iron  Company.  These  and  other  con- 
siderations were  urged  by  the  defendant  as 
showing  that  Mrs.  Cotton,  and  not  Frank  B. . 
was  the  real  debtor  who  borrowed  the  money 
of  the  bank  on  the  note  of  Frank  B.  But  we 
do  not  find  it  necessary  to  decide  that  question. 
In  the  view  which  we  take  of  the  evidence, 
the  material  fact  in  this  point  is  that  Mrs.  Cot- 
ton furnished  the  stocks  on  the  representation 
and  expectation  that  they  were  to  be  used  as  se- 
curity tor  money  to  be"  lent  by  the  bank  for 
Hunt  to  use  in  his  business,  bhe  left  the  de- 
tails of  the  transaction  to  be  arranged  bv  Frank 
B.  He  told  her  that  he  was  to  -  give  his  note 
to  the  bank,  and  it  does  not  appear  that  she 
knew  when  it  wa6  to  be  payable.  If  it  is  to 
be  inferred  that  she  understood  that  it  was  to 
be  a  short-time  note,  to  be  discounted  by  the 
bank,  it  is  also  to  be  inferred  that  she  under- 
stood that  the  loan  was  to  be  kept  along  bv  re- 
newed discounts.  Waiving  the  question  which 
was  the  principal  debtor  as  between  ber  and 
Frank  B.,  as  between  her  and  the  hank,  she 
lent  the  stocks  to  Frank  B.  to  use  as  security 
for  a  loan  for  an  indefinite  time  from  the  bank 
to  him,  upon  his  note  in  such  form  and  manner 
as  he  saw  fit.   The  right  to  limit  the  time  of 
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payment  of  the  debt  by  the  first  note  discount- 
ed, and  to  extend  it  by  renewal  notes  to  be  dis- 
counted, which  was  riven,  was  not  a  mere  au- 
thority or  license  which  determined  upon  the 
death  of  Mrs.  Cotton;  it  was  a  right  so  to  use 
the  stocks  under  which  the  arrangement  with^ 
the  bank  was  made,  and  the  money  was  paid 
by  it,  and  the  liability  of  Frank  B.  upon  his 
note  was  incurred.  The  fact  that  the  stock  was 
transferred  directly  from  Mrs.  Cotton  to  the 
bank,  did  not  limit  the  authority  of  Frank  B. 
in  pledging  the  stock.  He  procured  and  de- 
livered to  the  bank  the  assignment  from  Mrs. 
Cotton  to  it,  and  the  bank  had  no  other  com- 
munication with  her  in  regard  to  it. 

The  original  note  and  the  first  renewal  note, 
dated  Apnl  80,  1878,  had  indorsed  upon  them 
a  list  of  the  stocks  which  were  referred  to  in 
the  body  of  the  note  as  deposited  "as  collateral 
security."  A  subsequent  note  contained  the 
words,  referring  to  the  list  of  stocks  in  the  note 
of  April  80,  1878,  "  as  collateral  security  for 
payment  of  this  or  any  other  direct  or  indirect 
liability  of  ours  to  said  bank,  due  or  to  become 
due,  and  that  may  be  hereafter  contracted." 
There  was  no  authority  to  pledge  the  stock  for 
other  liabilities  of  Frank  B.  It  does  not  ap- 
pear that  at  that  time  there  was  any  other  lia- 
bility of  Frank  B.  to  the  bank,  and  it  does 
appear  that  there  was  no  intention  to  pledge 
the  stocks  for  any  other  debt  than  the  $50,000 
for  which  it  was  already  pledged.  The  change 
from  the  memorandum  on  the  former  notes 
seems  to  have  been  made  inadvertently,  by 
using  a  common  form;  no  right  was  acquired 
against  the  plaintiff  which  did  not  exist  before, 
and  none  has  ever  been  claimed  by  the  bank, 
or  was  intended  by  it.  This  cannot  have  the 
effect  of  releasing  the  security. 

On  the  29th  day  of  January.  1888,  the  $50,000 
note  had  been  about  a  year  overdue,  and  there 
was  then  due  upon  it  $25,875.12,  and  some  in- 
terest. The  $19,000  note  of  Frank  B.  to  the 
bank  was  more  than  a  year  overdue,  and  there 
was  due  upon  it  $18,800,  and  some  interest. 
This  note  was  secured  by  100  shares  of  Man- 
chester Mills.  The  whole  amount  of  interest 
then  due  on  both  notes  was  $895.66.  The 
amount  of  interest  then  due  upon  each  note 
was  then  computed,  and  can  now  be  ascertained 
by  computation,  but  it  is  not  stated  in  the  evi- 
dence. The  bank  had  been  endeavoring  to 
procure  a  settlement  of  both  of  the  overdue 
notes.  At  that  time  an  arrangement  was  made ; 
the  whole  amounts  due  upon  both  notes  were 
added  together,  making  $44,570.78.  The  sum 
of  $2,942.08  was  paid  from  the  estate  of  Mrs. 
Cotton  in  two  checks,  drawn  by  Frank  B.  Cot- 
ton, executor,  and  a  new  note  on  four  months 
time  was  given  by  Frank  B.  for  $42,500,  being 
the  balance  due  with  (he  discount  on  the  new 
note.  This  note  was  stated  to  be  secured  by 
certain  stocks,  which  were  in  fact  the  same  as 
those  before  pledged  as  security  for  both  debts. 
Payments  amounting  to  about  $10,000  have 
been  made  on  the  consolidated  note  from  divi- 
dends and  sales  of  the  stocks  pledged  by  Mrs. 
Cotton. 

As  has  been  before  said,  this  transaction  was 
not  a  payment  of  the  $50,000  debt,  and  we  do 
not  think  that  its  effect  was  to  discharge  the 
security.  It  did  not  affect  the  title  to  the 
stock,  or  give  to  the  bank  any  new  right  to  it. 
2  Mass. 


The  bank  held  under  the  transfer  to  it  from 
Mrs.  Cotton,  and  not  under  the  memorandum 
in  the  note.  The  writing  in  the  note  gave  no 
right' or  title  to  the  stock,  and  was  not  intended 
to.  It  was  a  statement  in  the  note  of  a  fact 
existing  outside  of  it.  The  stock  was  in  fact 
held  as  security  for  a  debt  represented  in  the 
note,  and  so  far  the  statement  was  true.  If 
the  statement  can  be  construed  only  as  meaning 
that  the  stock  was  held  as  security  for  the  full 
amount  of  the  note,  it  was  not  true  in  fact; 
but  how  was  Mrs.  Cotton's  estate  prejudiced 
by  the  false  statement?  The  recital  did  not 
alter  the  fact,  or  give  any  additional  right  in 
the  stock  to  the  Dank,  nor  in  any  way  affect 
the  action  of  the  bank  in  respect  to  it.  The 
respective  stocks  stood  pledged  for  the  respec- 
tive debts  as  they  did  before,  and  Mrs.  Cotton's 
stock,  at  least,  did  not  become  pledged  for  any- 
thing more.  In  regard  to  giving  time  upon 
the  $50,000  debt,  the  effect  upon  that  debt  and 
its  security  by  renewing  the  note  as  part  of  a 
larger  note  was  the  same  as  if  it  had  been  re- 
newed alone.  The  right  of  action  was  sus- 
pended until  the  maturity  of  the  new  note;  but, 
upon  nonpayment  of  that,  it  revived  as  it  was 
before,  and  payment  of  the  original  debt  would 
release  the  security  as  fully  as  if  the  new  note 
had  not  been  given.  The  defendant  at  no  time 
claimed  to  hold  the  stock  pledged  by  Mrs.  Cot- 
ton for  anything  but  the  debt  for  which  it  was 
pledged. 

The  two  notes  appear  to  have  been  consoli- 
dated at  the  request  of  the  bank,  and  only  for 
convenience,  and  without  any  intention  of 
affecting  the  rights  of  Mrs.  Cotton's  estate  in 
the  stock;  and  nothing  has  occurred  by  which 
the  estate  has  received  any  detriment  in  con- 
sequence. The  amount  of  the  debt  can  be 
ascertained,  and  the  payments  made  properly 
applied,  with  as  much  certainty  and  by  the 
same  computations  as  if  the  new  note  had  not 
been  given.  The  right  to  redeem  the  stock  was 
not  impaired  or  hindered  by  the  form  in  which 
the  renewal  of  the  note  was  made.  The  re- 
newal was  with  the  concurrence  of  the  execu- 
tors, was  a  waiver  by  the  bank  of  its  right  to 
an  immediate  sale  of  the  stock,  and  in  that 
respect  was  apparently  beneficial  to  the  estate; 
ana  we  do  not  think  that  the  right  of  the  bank 
was  forfeited  by  it.  The  payments  upon  the 
consolidated  note  have  all  been  from  the  estate 
of  Mrs.  Cotton,  and  must  be  regarded  as  ap- 
plied to  the  debt  secured  by  her  stock. 

Most  of  the  payments  that  have  been  made 
upon  the  debt  were  from  the  avails  of  the 

Sledged  stock,  but  several  payments  were  made 
y  Frank  B.,  as  executor,  from  the  funds  of 
the  estate.  It  does  not  appear  that  these  pay- 
ments were  not  for  the  benefit  of  the  estate.  If 
the  value  of  the  property  pledged  exceeded  the 
amount  of  the  debt,  it  might  be  clearly  for  the 
benefit  of  the  estate  to  pay  the  debt  and  release 
the  property.  On  the  whole  evidence  we  do 
not  see  any  ground  upon  which  the  bill  can  be 
maintained. 
Bill  dismissed. 


Winnefred  DALAT 

Henry  W.  SAVAGE. 
1.  If  a  landlord  lets  premises  abutting 
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upon  a  way,  which  are,  from  their  con- 
dition or  construction,  dangerous  to 
persona  lawfully  using  the  way,  he  is 
liable  to  such  persons  for  injuries  suf- 
fered thereupon,  although  toe  premi- 
ses are  occupied  by  a  tenant,  unless, 
the  tenant  has  agreed  with  his  landlord- 
to  put  the  premises  in  proper  repair. 
2.  That  the  tenant  may  also  be  liable  is 
not  a  defense  to  the  landlord. 

8.  The  above  doctrine  applied  in  an  action 
for  damages  for  an  injury  received  by 
falling  into  a  defective  coal-hole,  in 
the  sidewalk  in  front  of  the  house  to 
which  the  coal-hole  was  appurtenant, 
where  the  defendant  had  purchased 
the  premises  and  had  a  right  to  the  pos- 
session thereof,  but  had  permitted  the 
person  in  possession  to  continue  therein 
as  tenant  at  will,  with  the  defect  exist- 
ing in  the  premises,  without  an  agree- 
ment from  such  tenant  to  repair  the 
premises. 

Suffolk  Filed  September  8, 1887. 

ON  plaintiffs  exceptions.  Sustained. 
This  was  an  action  of  tort  brought  in  the 
superior  court  against  Margaret  Rice,  execu- 
trix, and  Henry  W .  Savage,  for  personal  inju- 
ries suffered  by  falling  into  a  coal-bole  in  the 
sidewalk  in  front  of  house  No.  10  Wall  8treet, 
Boston,  in  said  county,  to  which  said  coal-hole 
was  appurtenant.  Prior  to  the  trial  the  plain- 
tiff discontinued  against  defendant  Rice,  exec- 
utrix. 

It  was  admitted  that  Wall  Street  then  was 
and  for  many  years  had  been  a  public  street  of 
said  city  of  Boston,  and  that  said  premises  were 
conveyed  to  defendant  Savage,  November  8, 
1888,  by  virtue  of  a  power  of  sale  contained  in 
a  mortgage  of  said  premises  for  the  purpose  of 
foreclosing  said  mortgage.  And  that  said 
premises  were  conveyed  (subject  to  said  mort- 
gage) to  Daniel  Breslin,  April  20,  1875,  and 
that  he  occupied  the  same  from  that  date  till 
after  this  accident,  and  that  he  quitclaimed 
said  premises  to  defendant  Savage,  November 

9,  1888,  and  that  said  Savage  was  the  owner  of 
the  premises  at  the  time  of  the  accident. 

Breslin  testified  that  he  remained  at  a  rent  of 
$4 1 . 67  per  month ;  that  Savage  was  to  give  him 
$25;  that  Savage  permitted  him  to  remain  and 
pay  the  rent  because  he,  Savage,  had  not  paid 
the  $25;  that  Savage,  in  lieu  of  paying  him 
the  $25,  permitted  him  to  remain  at  $41.67 
per  month.  It  appeared  in  evidence  that  Bres- 
lin remained  in  occupancy  of  said  premises, 
under  said  oral  agreement,  from  said  Novem- 
ber 8  till  some  months  after  the  injuries  com- 
plained of. 

One  of  the  plaintiff's  witnesses  testified  that 
after  assisting  the  plaintiff  to  her  home,  a  few 
rods  distant,  he  went  back  and  examined  the 
coal-hole,  and  that  there  was  no  chain  on  the 
cover,  but  a  three-strand  rope  about  three  quar- 
ters of  an  inch  thick;  that  the  bed  on  which 
the  cover  lay  had  filled  up  with  snow  and  dirt, 
and  that  it  was  liable  to  slip,  the  way  it  was 
fastened.   He  also  testified,  on  cross-examina- 

Nora.— As  to  liability  of  landlord  for  Injury  to 
person  or  property  by  reason  of  condition  of  the 
leased  premises,  see  Joyce  v.  Martin  (R.  I.)  and 
note,  ante,  p.  79ft. 


tion,  that  the  bed-piece,  or  stone  surrounding 
the  coal-hole  on  which  the  plate  or  cover  rest- 
ed, was  well  worn,  chipped  off,  and  broken  at 
the  edges;  and  that  it  appeared  to  him  this  hid 
been  so  a  long  time,  so  that,  whether  tied  or  un- 
tied from  the  inside,  the  cover,  on  bedne  stepped 
on,  would  tip  up.  And  it  appeared  in  evi- 
dence that  the  bed  had  not  changed  in  thk  re- 
spect during  the  tenancy. 

The  evidence  tended  to  show  that  on  the  day 
immediately  following  the  injury  the  coal-hole 
was  repaired  by  someone  other  than  the  tenant 
by  cutting  away  the  broken  edges  of  the  bed- 
piece  and  setting  the  cover  deeper  in  the  stone. 
On  the  whole  evidence  the  court  ruled  that  the 
action  could  not  be  maintained,  and  ordered 
the  jury  to  return  a  verdict  for  the  defendant, 
and  plaintiff  excepted. 

Mr.  Patrick  O'Laucrhlin,  for  plaintiff: 

1.  The  law  imposes  a  duty  not  to  dig  or  main- 
tain pits  in  the  highway. 

Ftiher  v.  Cuehing,  184  Mass.  875. 

Constructing  or  maintaining  a  hole  or  pit  ia 
the  sidewalk  over  which  the  public  constant^ 
travel,  and  leaving  it  in  a  dangerous  and  unsafe 
condition,  exposed  and  without  proper  safe- 
guards, is  a  public  nuisance. 

Murphy  v.  Brook*,  109  Mass.  202;  Shipley  r. 
Fifty  Asaocuttei,  101  Mass.  258;  Dygert  v. 
SchencJc,  28  Wend.  447. 

The  plaintiff,  while  properly  on  the  sidewalk, 
having  suffered  special  damage,  becomes  enti- 
tled to  recover  against  him  who  owed  a  duty 
to  the  public  to  keep  his  premises  in  a  reason- 
ably safe  condition. 

Murphy  v.  Brooks,  Shipley  v.  Fifty  Amed- 
atet,  supra;  Kirbyv.  BoyUton  Market  Am.  14 
Gray,  251,  252;  Stetson  v.  Fawn,  19  Pick  155- 
159;  Orogan  v.  Schiele,  1  Conn.  L.  ed.  29(1 
New  Eng.  Rep.  805),  58  Conn.  186. 

The  plaintiff  has  no  right  of  action  against 
the  tenant  unless  the  latter  had  a  right  to  and 
control  over  the  coal-hole,  for  the  landlord 
owns  and  controls  every  part  of  the  building 
not  leased. 

Mitford  v.  Holbrook.  9  Allen  22. 

A  mere  verbal  lease  of  a  dwelling-house  does 
not  necessarily  include  a  coal-hole  In  the  aide- 
walk  in  front  of  the  premises;  and  even  if  U 
were  included,  the  tenant,  as  such,  cannot  be 
held  responsible  for  a  nuisance  not  created  or 
maintained  by  him. 

Headman  v.  Conway,  126  Mass.  876,  S77. 

There  is  no  evidence  in  this  case  that  the 
tenant,  Breslin,  had  ever  used  the  coal-hole  or 
had  any  control  over  it,  while  a  tenant  of  the 
defendant;  indeed,  the  repairs  made  immedi- 
ately after  the  injury  to  the  plaintiff,  as  stated 
in  the  bill  of  exceptions,  go  far  to  negative  any 
such  presumption.  That  a  coal-hole  might 
have  been  used  by  the  tenant,  if  he  so  desired, 
though  not  actually  leased  to  him,  cannot  be 
urged  by  the  landlord  for  the  purpose  of  shift- 
ing his  liability  on  the  tenant. 

Shipley  v.  Fifty  Ataodatet,  and  MUford  v. 
Holbrook,  supra. 

2.  While  it  is  true  that  in  the  absence  of  aa 
agreement  the  law  presumes  that  the  tenant 
shall  make  repairs  on  premises  controlled  by 
him,  it  is  also  true  that  the  preaumntioa  » 
only  prima  facie  and  may  be  rebutted;  benee 
evidence  of  acts  or  conduct  of  the  landlord,  hi 
an  action  against  him  by  a  person  injured  by* 
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defect  or  trap  on  his  premises,  which  tends 
to  prove  that  the  landlord,  and  not  the  tenant, 
was  bound  to  repair  and  had  control  of  the  coal- 
,  hole,  must  be  submitted  to  the  jury  as  tending 
to  negative  the  presumption  that  the  tenant  had 
control  and  was  bound  to  repair. 

Kilty  v.  Boylston  Market  Asso.  14  Gray,  261; 
Shipley  v.  Fifty  Associates,  101  Mass.  264; 
Headman  v.  Conway,  128  Mass.  876;  Lowell  v. 
Spaulding,  4  Cush.  277;  Rich  v.  Batterfield,  4 
C.  B.  788. 

8.  If  a  landlord  lets  his  premises  with  a  nui- 
sance existing  upon  them,  though  not  actually 
created  by  him,  he  is  liable  for  continuing  and 
upholding  the  nuisance. 

King  v.  Pedly,  1  Ad.  &  El.  822;  Saltonstall 
v.  Banker,  8  Gray,  197;  Rich  v.  Batterfield,  4C. 
B.  800;  Leslie  v.  Pounds,  4  Taunt.  649;  Staple 
v.  Spring,  10  Mass.  78,  74;  Oakham  v.  ifot- 
brook,  11  Cush.  299;  Hodges  v.  Hodges,  5  Met. 
211. 

All  the  elements  essential  to  the  plaintiff's 
case  and  the  defendant's  liability  for  the  inju- 
ries sustained  are  present  in  this  case.  It  was 
improper,  therefore,  upon  the  evidence  as  de- 
tailed in  the  bill  of  exceptions,  for  the  court 
below  to  rule  as  a  matter  of  law  that  the  defend- 
ant was  not  liable.  The  evidence  that  the  nui- 
sance existed  before  the  tenancy  began,  and 
was  continued  thereafter  up  to  the  time  of  the 
injury  to  the  plaintiff;  that  costly  repairs  were 
made  by  cutting  away  the  broken  edges  of  the 
bed-piece  and  setting  the  cover  deeper  in  the 
stone,  and  that  such  repairs  and  alterations 
were  not  made  by  the  tenant, — were  facts 
which  ought  to  have  been  submitted  to  the 
jury  on  the  question  of  control  of  the  coal-hole 
and  liability  to  make  repairs. 

Larue  v.  Farren  Hotel  Go.  116  Mass.  68;  Ball 
v.  Nye,  99  Mass.  688;  Headman  v.  Conway,  126 
Mass.  877. 

The  defendant  cannot  urge  that  the  nuisance 
originally  was  created  by  some  person  other 
than  himself.  His  continuing  it  makes  him 
liable. 

Staple  v.  Spring,  10  Mass.  78. 

That  a  landlord  is  liable,  notwithstanding  a 
lease  or  grant  to  a  tenant,  for  a  continuance  of 
the  nuisance,  was  decided  as  early  as — 

Roewell  v.  Prior,  12  Mod.  685;  McDonough  v. 
Oilman,  8  Allen,  267. 

4.  The  case  at  bar  is  distinguished  from 
LovoeU  v.  Spaulding,  supra,  in  that  in  the  latter 
case  there  was  no  evidence  that  the  nuisance 
existed  at  the  time  the  premises  were  leased. 
Indeed,  there  was  nothing  to  rebut  the  presump- 
tion that  the  tenants  themselves  created  and 
maintained  the  defect  complained  of.  As  far 
as  that  case  can  be  taken  as  an  authority  it  is 
most  favorable  to  the  position  of  the  plaintiff 
in  this  case,  since  the  opinion  clearly  intimates 
that  if  the  defendant  created  or  maintained  the 
nuisance  he  would  be  liable. 

LotoeU  v.  Short,  4  Cush.  277;  Lowell  v.  Boston 
<t  L.  R.  H.  Corp.  23  Pick.  24. 

This  case  is  also  to  be  distinguished  from 
MeUen  v.  Morrill,  126  Mass.  646;  Rowland  v. 
Vincent,  10  Met.  871,  and  Mistier  v.  ffQrady, 
182  Mass.  189.  In  those  cases  it  was  clearly 
shown  that  "  there  was  no  defect  in  the  side- 
walk itself."  It  was  wholly  outside  of  the 
traveled  path;  nor  was  there  the  slightest  evi- 
dence that  the  landlord  retained  any  control 
2  Mass.  n.  e.  r.,  v.  it. 


over  the  sidewalk  by  making  repairs  before 
or  after  the  injury.  In  Melten  v.  Morrill  there 
was  an  implied  invitation  by  the  tenant  to  the 
person  injured,  who  was  his  customer,  to  come 
upon  the  premises,  impliedly  warranting  the 
safety  of  the  place. 

So,  in  Leonard  v.  Storer,  116  Mass.  88,  not 
only  was  the  tenant  bound  by  his  lease  to  make 
repairs  "interior  and  exterior,"  but  the  roof 
itself  was  appropriate  and  proper  for  the  pur- 
poses intended,  and  was  in  no  sense  a  nuisance. 

In  Stewart  v.  Putnam,  127  Mass.  40a,  the  court 
found  that  the  tenant  had  absolute  control  of 
the  premises,  and  that  he  appointed  another  to 
do  certain  work,  which  was  conducted  by  this 
servant  so  negligently  that  a  person  was  in- 
jured. 

It  is  respectfully  submitted  that  the  court  be- 
low should  have  allowed  the  case  16  go  to  the 
jury,  because  the  evidence  tended  to  show,  (l) 
that  the  nuisance  existed  on  the  premises  when 
they  were  let  to  the  tenant;  (2)  Unit  the  letting 
to  the  tenant  and  the  receiving  of  rent  by  the 
defendant,  as  landlord,  was  a  continuance  of 
the  nuisance;  (8)  that  the  tenant  had  no  control 
over  the  coal-hole,  and  neither  created  nor 
maintained  the  nuisance;  and  (4)  that  repairs 
were  not  made  by  the  tenant,  but  by  someone 
who  felt  obliged  to  them. 

Mr.  T.  S.  Dame,  for  defendant  Savage: 

1.  The  exceptions  show  that  the  judge  ruled 
that  the  whole  evidence  did  not  make  out  u 
prima  fade  case,  viz.,  warrant  a  verdict  for 
plaintiff;  and  the  only  question  before  this 
court  is  whether  that  ruling  was  correct. 

Lamb  v.  Old  Colony  R.  R.  Co.  1  Mass.  L.  ed. 
4  (1  New  Eng.  Rep.  76),  140  Mass.  79. 

2.  This  court  cannot  decide  that  question 
without  having  the  pleading  before  it,  and,  if 
it  could,  there  is  nothing  in  the  exceptions  that 
shows  any  error  in  the  ruling,  and  the  burden 
of  proof  is  on  the  party  excepting  to  show  error 
therein. 

Fuller  v.  Ruby,  10  Gray,  285. 

8.  If  the  stone  surrounding  the  coal-hole  or 
cover  needed  repairs,  so  that  the  cover  would 
not  slip  or  turn,  it  was  a  part  of  the  highway, 
and  the  city  alone  would:  be  liable  to  plaintiff 
for  damages  resulting  from  want  of  repairs 
thereon,  as  no  repairs  could  be  made  thereon 
lawfully  without  authority  from  the  city  or 
someone  representing  it;  lor  the  landlord  was 
not  bound,  by  any  agreement  with  the  city,  to 
repair  the  stone  or  cover. 

Pub.  Stat.  chap.  52,  S  18;  Kirby  v.  Boylston 
Market  Asto.  14  Gray,  249. 

4.  If  anyone  beside  said  city  would  be  liable 
to  plaintiff  for  damages  resulting  from  not  re- 
pairing that  part  of  the  highway  formed  by  tbe 
stone  and  cover,  it  would  be  the  occupier  of 
the  premises  alone,  namely  Breslin. 

Lowell  v.  Spaulding,  4  Cush.  277;  Boston  v. 
Worthington,  10  Gray,  496;  Milford  v.  Hotorook, 
9  Allen,  17;  Cunningham  v.  Cambridge  Savings 
Bank,  188  Mass.  481. 

Field,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  Savage  received  a  conveyance 
of  the  premises  on  November  8,  1883,  having 
purchased  them  at  a  sale  under  a  power  cod* 
tained  in  a  mortgage.  Breslin,  on  April  20. 1 876 . 
had  become  the  owner  of  the  equity  of  redemp 
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tion,  subjeot  to  this  mortgage,  and  he  occupied 
the  premises  from  this  date  until  after  the  acci- 
dent, which  is  said  to  have  occurred  on  Decem- 
ber 17, 1888.  On  November  9,  1888,  Breslin 
quitclaimed  whatever  title  he  had  in  the  prem- 
ises to  Savage,  for  which  8avage  agreed  to  pay 
him  $25,  and  Breslin  remained  in  occupation 
as  the  tenant  at  will  of  Savage,  under  an  agree- 
ment to  pay  rent  at  the  rate  of  $41.67  a  month. 

There  was  evidence  from  which  the  jury 
might  have  found  that  the  stone  surrounding 
the  cover  of  the  coal-hole  was  permanently  de- 
fective at  the  time  Savage  became  owner;  that  it 
continued  in  this  defective  condition  until  after 
the  accident;  and  was  of  such  a  character  that 
"the  cover,  on  being  stepped  on,  would  tip  up," 
whether  it  was  tied  or  not  on  the  inside;  and 
that  the  accident  happened,  not  through  the 
negligent  manner  in  which  Breslin  used  the 
premises,  but  through  the  defective  condition 
of  the  stone  surrounding  the  cover  of  the  hole. 

Savage,  as  landlord,  was  under  no  obligation 
to  Breslin  to  keep  the  coal-hole  in  repair,  and 
Breslin  was  under  no  obligation  to  Savage  to 
repair  it.  It  does  not  appear  in  the  exceptions 
that  Savage  at  any  time  knew  that  the  coal  hole 
was  in  a  defective  and  dangerous  condition. 
It  seems  to  be  settled  that  if  a  landlord  lets 
premises  abutting  upon  a  way,  which  are,  from 
their  condition  or  construction,  dangerous  to 
persons  lawfully  using  the  way,  he  is  liable  to 
such  persons  for  injuries  suffered  therefrom, 
although  the  premises  are  occupied  by  a  tenant, 
unless  the  tenant  has  agreed  with  his  landlord 
to  put  the  premises  in  proper  repair.  That  the 
tenant  may  also  be  liable  is  not  a  defense  to 
the  landlord. 

The  case  which  perhaps  most  nearly  resem- 
bles this  is  Gandy  v.  Juffer,  5  B.  &  8.  76;  8.  C, 
on  error,  Id.  486.  The  reasons  why  the  Court 
of  Exchequer  Chamber  recommended  that  the 

Slaintiff  consent  that  the  proceedings  be  stayed, 
o  not  appear  in  the  report,  but  in  9  B.  &  8. 
15,  there  is  what  purports  to  be  the  undelivered 
judgment  of  that  court  in  the  case.  One  ques- 
tion was,  whether  a  landlord  who  has  the  pow- 
er to  determine  a  tenancy  from  year  to  year  by 
giving  notice,  and  who  does  not  exercise  it,  in 
to  be  held  as  thereby  reletting  the  premises. 
In  the  course  of  the  argument  in  the  Exchequer 
Chamber,  Earl,  Oh.  J.,  said  of  the  landlord's 
liability:  "  If  he  lets  the  premises  with  a  nui- 
sance, all  parties  agree  that  he  is  responsible." 

In  the  opinion  published  in  9  B.  &  8. 15,  the 
grounds  on  which  the  Court  of  Exchequer  Cham- 
ber differed  from  that  of  the  Queen's  Bench 
distinctly  appear  as  follows:  "  We  agree  that, 
to  bring  the  liability  home  to  the  owner,  the 
premises  being  let,  the  nuisance  must  be  one 
which  was  in  its  very  essence  and  nature  a  nui- 
sance at  the  time  of  letting,  and  not  something 
which  was  capable  of  being  thereafter  rendered 
a  nuisance  by  the  tenants;  and  that  it  is  a  sound 
principle  of  law  that  the  owner  of  property,  re- 
ceiving rent,  should  be  liable  for  a  nuisance  ex- 
isting upon  his  premises  at  the  date  of  the  de- 
mise; but  that  wherein  we  differ  is  that  a  land- 
lord from  year  to  year,  having  the  power  of 

E'ving  the  ordinary  notice  to  quit,  ana  not  giv- 
g  it,  is  thereby  to  be  held  as  reletting  the 
premises,  and  that  such  forbearing  to  give  no- 
tice is  equivalent  to  a  reletting." 
The  reason  of  the  rule  that  if  a  landlord  lets 
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premises  in  a  condition  which  is  dangerous  to 
the  public,  or  with  a  nuisance  upon  them,  he 
is  liable  to  strangers  for  injuries  suffered  there- 
from, is  that  by  the  letting  he  has  authorized 
the  continuance  of  the  nuisance. 

Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401.  was 
decided  on  the  ground  that  the  tenant  had  cov- 
enanted to  keep  the  premises  in  repair,  and 
therefore  the  landlord  could  not  be  said  to  have 

fiven  authority  that  the  premises  should  be 
ept  in  a  dangerous  state.   See  Leonard  v. 
Storer,  115  Mass.  86. 

OwinneU  v.  Earner,  L.  R  10  C.  P.  658,  fol- 
lows Pretty  v.  Bickmore. 

In  Nelson  v.  Liverpool  Brewery  Co.  L.  R  2 
C.  P.  D.  811,  it  is  expressly  said  that  if  the  land- 
lord lets  premises  in  a  ruinous  condition,  he  it 
liable  to  strangers. 

In  SalUmstaU  v.  Banker,  8  Gray,  195, 197, 
the  decisions  in  Rich  v.  Basterfield,  4  C.  B.  788. 
and  in  Rex  v.  Pedley,  1  Ad.  &  EL  822.  are  ap- 
proved, and  it  is  said  that  if  the  nuisance  ex- 
isted at  the  time  of  the  demise,  the  landlord  is 
liable.    See  Todd  v.  Flight,  9  C.  B.  N.  8.  877. 

In  Jackson  v.  Arlington  Mills,  137  Mass.  277, 
the  landlord  was  held  liable  for  the  acts  of  his 
tenants  in  polluting  the  water  of  a  brook  by 
discharging  into  it  the  sink  water  from  the 
houses  let,  and  the  reason  given  was  that  the 
houses  let  were  intended  to  be  used  by  the  ten- 
ants in  the  manner  in  which  they  were  used, 
and  that  if  the  landlord  did  not  retain  the  con- 
trol of  the  water  used  by  the  tenants,  he  had, 
by  the  letting,  authorized  the  use  which  the  ten- 
ants made  of  the  water.  See  also  Owing*  v. 
Jones,  9  Md.  108;  Peoria  v.  Simpson,  110  111. 
294,  800;  Irvine  v.  Wood,  51  N.  Y.  224;  Dvrant 
v.  Palmer,  29  N.  J.  L.  544. 

An  attempt  has  been  made  to  bring  the  pres- 
ent case  within  the  rule  that  if  the  nuisance  is 
created  by  a  tenant  or  by  a  former  owner  who 
has  let  the  premises  to  a  tenant,  a  grantee  is  not 
liable  for  any  injury  that  may  result  from  the 
condition  of  the  premises  while  the  occupation 
of  the  tenant  continues.  If  the  defendant  Sav- 
age had  bought  the  premises  subject  to  a  lease 
to  Breslin,  who  had  continued  In  occupation 
under  it,  a  different  case  would  have  been  pre- 
sented. But  when  the  defendant  Savage  pur- 
chased the  premises,  and  a  deed  was  delivered 
to  him  by  the  mortgagee,  pursuant  to  the  pow- 
er of  sale  contained  in  the  mortgage,  he  became 
the  owner,  and  Breslin  had  no  longer  the  right 
of  occupation.  The  defendant  could  then  im- 
mediately have  taken  possession.  After  this, 
the  defendant  voluntarily  let  the  premises  to 
Breslin  as  a  tenant  at  will,  and  at  the  time  of 
the  accident  Breslin  held  possession  by  agree- 
ment with  the  defendant.  It  is  strictly  a  case 
where  the  defendant  let  premises  with  a  nui- 
sance upon  them,  and  took  no  agreement  from 
the  tenant  to  abate  the  nuisance  or  to  repair 
the  premises. 

So  far  as  appears,  the  plaintiff  was  lawfully 
traveling  upon  the  highway;  and  if  the  coal- 
hole was  in  a  permanently  dangerous  condition, 
and  this  condition  existed  when  the  defendant 
let  the  premises,  the  landlord  is  not  excased 
from  liability  by  the  fact  that  the  premises  woe 
in  the  occupation  of  a  tenant  at  the  time  when 
the  plaintiff  was  injured.  It  is  not  necessary 
to  determine  whether  the  owner  or  occupant  ■ 
bound  at  all  events  to  keep  the  covering  of  a 
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cod-hole  in  a  public  street  safe,  or  is  only  bound 
to  use  reasonable  care.  There  was  evidence 
that  the  defect  in  the  covering  of  the  coal-hole 
had  existed  for  a  long  time,  and  was  open  and 
visible,  and  such  that  the  person  whose  duty  it 
was  to  repair  it  ought  to  nave  known  its  con- 
dition. 

In  the  opinion  of  a  majority  of  the  court  the 
exceptions  must  be  sustained. 
Exception*  tntstained. 


Samuel  D.  WARREN  et  at.,  Trustees, 
v. 

Daniel  CAREY. 

1.  Declarations  and  admissions  by  the 
grantor  of  a  trust  deed,  subsequent 
to  the  deed,  are  not  made  competent,  as 
against  tbe  trustee,  by  the  fact  that  such 
grantor  is  one  of  the  cestuis  que  trust. 

2.  Evidence  to  prove  a  license,  as  a  de- 
fense to  an  action  for  overflowing  land, 
is  not  competent  where  license  is  not 
set  up  in  the  answer. 

3.  Evidence  that  a  former  owner  of  land, 
when  in  occupation  thereof,  told  an  ad- 
joining owner  that  he  might  put  a  pipe 
in  a  natural  stream,  and  that  such  for- 
mer owner  paid  part  of  the  expense  of 
so  doing,  is  not,  as  against  a  subse- 
quent grantee,  competent  evidence  of 
a  grant  or  prescription  to  such  ad- 
joining owner  to  overflow  said  land 
by  reason  of  such  pipe. 

(Middlesex  Filed  September  82,  1887.) 

ON  defendant's  exceptions.  Overruled. 
The  case  was  tried  in  the  Superior  Court, 
and  resulted  in  a  verdict  for  plaintiff  for  $26 
damages.   The  exceptions  are  as  follows: 

"  Tnis  was  an  action  of  tort  for  damages  for 
the  obstruction  of  an  ancient  watercourse,  by 
which  the  water  was  caused  to  flow  back  upon 
tbe  plaintiff's  land.  The  writ,  declaration,  and 
answer  are  made  a  part  hereof. 

"  The  evidence  showed  that  the  plaintiffs 
held  the  land,  which  was  alleged  to  be  damaged 
by  the  obstruction  of  the  watercourse,  under  a 
quitclaim  deed  of  trust  from  one  Henry  M. 
Clarke,  in  trust  for  himself  and  others,  and 
that  they  brought  this  action  as  such  trustees; 
that  said  land  lay  west  of  and  adjacent  to  land 
of  tbe  defendant,  and  that  a  ditch,  with  defined 
banks  and  bed,  and  of  varying  width,  had  for 
more  than  twenty  years  before  the  doing  of  the 
act  complained  of  run  across  the  land  now 
owned  by  plaintiffs,  in  an  easterly  direction 
across  land  of  defendant;  that  in  1879,  while 
the  title  to  said  land  of  plaintiffs  was  in  said 
Clarke,  the  defendant  put  a  pipe  through  and 
under  his  land,  substantially  within  the  walls 
of  the  old  ditch,  which  pipe  took  the  water 
from  the  ditch  on  plaintiffs'  land  and  emptied 
it  into  the  ditch  again,  which  was  the  old 
ditch,  at  the  easterly  side  of  defendant's  land. 

"  The  plaintiffs  contended  that  this  pipe  car- 
ried the  water  less  freely  than  in  the  open  ditch 
in  which  the  pipe  was  laid,  and  obstructed  the 
free  flow  of  the  surface  water  from  their  land; 
but  upon  this  point  the  evidence  was  conflicting. 
2  Mass. 


"  Tbe  defendant's  counsel  asked  a  witness 
whether  Henry  M.  Clarke  (one  of  the  plain- 
tiffs' cestuis  que  trust,  and  tbe  person  who 
owned  and  lived  upon  the  land  in  question  at 
the  time  of  the  putting  in  of  the  pipe;  ever 
told  him  that  the  pipe  was  an  improvement  on 
the  old  drain;  ana,  upon  the  plaintiffs'  objec- 
tion, the  court  excluded  the  question.  De- 
fendant's counsel  then  asked  the  witness 
whether  said  Clarke  had  ever  told  him  that  he, 
Clarke,  assented  to  the  putting  in  of  the  pipe, 
and  this  question  was  also  excluded.  To  both 
of  these  rulings  the  defendant  alleged  excep- 
tions. 

"  The  defendant  then  offered  to  show  that, 
previous  to  his  putting  in  the  pipe  in  question, 
he  went  to  see  said  Clarke  and  told  him  what 
he  contemplated  doing,  and  that  he  thought  a 
pipe  would  improve  the  drainage,  and  asked 
Clarke  to  bear  part  of  the  expense;  that  Clarke 
told  him  to  go  ahead  and  put  in  the  pipe  and 
he  would  pay  a  fair  part  of  the  expense;  that 
the  defendant,  relying  upon  the  assent  and 
promise  of  the  said  Clarke,  put  in  the  pipe, 
and  subsequently  said  Clarke  paid  a  part  of  the 
expense  thereof.  The  court  excluded  this  evi- 
dence, and  the  defendant  alleged  exceptions. 

"The  plaintiffs  took  the  objection,  among 
others,  at  the  trial  to  all  the  above  evidence  and 
offers  of  evidence,  that,  even  if  otherwise  com- 
petent, it  was  not  open  to  the  defendant  under 
his  answer. 

"It  appeared  in  evidence  that  said  Clarke 
was  on  the  ground,  and  knew  of  the  nutting  in 
of  the  pipe,  and  made  no  complaint 

Messrs.  H.  N.  All  in  andO.  I*.  May  berry , 

for  defendant: 

The  admission  by  Clarke  that  he  had  as- 
sented to  the  putting  in  of  the  pipe  was  com- 
petent evidence  for  the  defendant,  and  should 
have  been  admitted.  An  easement  may  be  ex- 
tinguished or  modified  by  parol  license. 

ns  v.  Inge,  5  M.  &  P.  712;  Morse  v. 
nd,  2  Gray,  802;  Pope  v.  Devereux,  5  Gray, 
Hyde  v.  Middlesex  County,  2  Gray,  267; 
White  v.  Loring,  24  Pick.  819;  Warshauer  v. 
RandaU,  109  Mass.  686;  King  v.  Murphy,  1 
Mass.  L.  ed.  106  (1  New  Eng.  Rep.  484),  140 
Mass.  254. 

Tbe  conduct  on  the  part  of  Clarke,  which 
the  defendant  offered  to  show,  was  sufficient  to 
estop  him  from  maintaining  an  action  for  dam- 
ages against  the  defendant  for  doing  an  act 
which  ne  himself  induced  the  defendant  to  do. 
Participation  or  acquiescence  in  the  act  done 
amounts  to  a  waiver  of  damages. 

Cornish  v.  Abington,  4  H.  &  N.  549;  Bige- 
low,  Estop.  4th  ea.  688;  Griffin  v.  Lawrence, 
185  Mass.  865,  and  cases  cited. 

And  what  would  estop  Clarke  would  estop 
the  plaintiff,  who  claimed  under  him  and 
brought  this  suit  for  his  benefit. 

2  Herm.  Estop,  pp.  289,  849,  1196. 

Matter  of  estoppel  in  pais  need  not  be  pleaded 
(Bigelow,  Estop.  8d  ea.  586),  especially  when 
the  matter  to  which  the  estoppel  relates  is  not 
specifically  set  forth  in  the  plaintiff's  declara- 
tion. 

Adams  v.  Barnes,  17  Mass  865;  Howard  v. 
Mitchell,  14  Mass.  241;  Foye  v.  Patch,  182  Mass. 
105. 

Evidence  of  a  surrender  or  modification  of 
the  easement  by  Clarke,  before  he  conveyed  to 
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plaintiff,  was  therefore  admissible  under  the 
pleadings,  as  bearing  upon  the  nature  and  ex- 
tent of  the  plaintiff's  title. 

King  v.  Murpliy,  1  Mass.  L.  ed.  106  (1  New 
Eng.  Rep.  484),  140  Mass.  264;  Hastings  v.  Has- 
tings, 110  Mass.  280;  Walker  v.  Swasey,  2  Al- 
len, 812. 

Messrs.  Samuel  D.  Warren,  Jr.,  and 
Louis  D.  Brandeia,  for  plaintiff: 

I.  Testimony  that  plaintiffs'  grantor  told  a 
witness  that  the  pipe  was  an  improvement  on 
the  old  drain  was  properly  excluded. 

a.  It  was  a  pure  matter  of  opinion. 

b.  It  was  pure  hearsay. 

e.  It  was  not  a  declaration  against  interest. 
Such  a  declarant  must  be  dead. 

Flagg  v.  Mason,  8  Gray,  666;  Currier  v. 
Oale,  14  Gray,  504. 

d.  It  was  not  an  admission,  because — 

1.  Not  relevant  to  the  issue  or  in  disparage- 
ment of  title. 

See  Osgood  v.  Coates,  1  Allen,  77;  Simpson  v. 
Dix,  181  Mass.  179. 

2.  By  one  cestui  que  trust. 

Such  an  admission  cannot  bind  other  eestuis 
que  trust  or  the  estate. 

Taylor,  Ev.  8th  ed.  §  767;  Pope  v.  Devereux, 
5  Gray,  409,  412. 

II.  Testimony  that  Clarke  told  the  witness 
that  he  had  assented  to  the  putting  in  of 
the  pipe  was  properly  excluded.  The  ques- 
tion put  was,  like  the  one  considered  above,  ob- 
jectionable, being  mere  hearsay,  and  also  for 
the  reasons  hereinafter  stated,  in  connection 
with  the  offer  of  proof. 

III.  This  offer  of  proof  was  properly  reject- 
edjbecause — 

The  facts  contained  in  the  offer  of  proof 
were  immaterial  and  incompetent:  (1)  because 
the  facts  offered  to  be  proved  cannot  destroy  or 
affect  the  right  in  the  defendant's  land  which 
pertained  to  the  plaintiff's  land;  (2)  because 
they  cannot  create  an  easement  or  incumbrance 
on  the  plaintiff '8  land  in  favor  of  defendant's 
land. 

1.  The  right  to  the  unobstructed  flow  of  wa- 
ter in  the  ancient  watercourse  was  either  (a)  a 
right  in  a  natural  watercourse,  which  is  parcel 
of  the  land  itself,  or  (b)  an  acquired  easement 
annexed  to  the  land ; — consistently  with  the  bill 
of  exceptions,  the  former. 

Johnson  v.  Jordan,  2  Met.  284,  289;  Gary  v. 
Daniels,  8  Met.  466;  Smith  v.  Miller,  11  Gray. 
145;  White  v.  Chapin,  12  Allen,  516,  518. 
Comp.  Cary  v.  Daniels,  5  Met.  286;  Crittenton 
v.  Alger,  11  Met.  281,  284;  Ashley  v.  Ashley,  6 
Cush.70.  But8eeWashb.Easem.4thed.p.816, 
431  el  sea.  See  also  Senile  v.  Russell,  18  Met. 
486;  Elliot  v.  Fitehburg  R.  R.  Co.  10  Cush. 
191. 

(a)  In  the  former  case  the  facts  offered  to  be 
proved  cannot  affect  the  plaintiffs,  because  their 
land,  and  what  is  part  and  parcel  of  it,  can  only 
be  conveyed  by  grant,  expressed,  or  presumed 
from  twenty  years'  adverse  possession  ;  (b) 
( while  in  the  fatter  case  an  easement  is  an 
interest  in  the  defendant's  land  which  could 
only  be  released  by  deed  or  by  abandonment. 
In  the  latter  case  the  acts  must  be  "  of  so  de- 
cisive and  conclusive  a  character  as  to  indicate 
and  prove  an  intent"  to  abandon  the  easement. 

Dyer  v.  Sanford,  9  Met.  895,  402;  Pope  v. 
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Devereux,  5  Gray,  409;  Wood  v.  Edes,  2  Allen. 
578.  Comp.  Warshauer  v.  Randall,  109  Man. 
886;  Morse  v.  Copeland,  2  Gray,  802;  Curtis  v 
Noonan,  10  Allen,  406;  Winter  v.  BrockwU,  8 
East,  808;  Moore  v.  Rawson,  3  B.  &  C.  833;  Do 
vies  v.  Marshall,  10  C.  B.  N.  8.  697. 

2.  But  the  claim  of  defendant  to  maintain 
the  obstruction  and  thus  flow  the  plaintiffs" 
land  is,  in  effect,  an  attempt  to  maintain  a  con- 
tinuing nuisance  which  amounts  to  an  incum- 
brance on  the  plaintiffs'  land  without  a  grant, 
express  or  implied.   This  cannot  be  done. 

Stevens  v.  Stevens,  11  Met.  251;  Drake  t.  WdU, 
11  Allen,  141;  Craig  v.  Lewis,  110  Mass.  377;  BU 
v.  Hill,  118  Mass.  108.  Comp.  Morse  y.  Cope- 
land,  2  Gray,  302. 

a.  The  plaintiffs,  as  trustees  of  Clarke  "  sod 
others,"  represent  the  estate,  and  not  Clarke 
personally. 

Pope  v.  Devereux,  5  Gray.  409. 

And  the  deed  of  Clarke  carried  with  it  to 
them  "the  title  to  everything  which  is  part  of 
the  realty  or  annexed  to  the  freehold"  (Drake 
v.  Wells,  11  Allen,  141);  and  revoked  all  licenses 
affecting  the  estate  (Cook  v.  Stearns,  11  Mas. 
588,  588;  Drake  v.  Wells,  supra;  HiU  v.  BM. 
118  Mass.  108;  WalUs  v.  Harrison,  4M.4W. 


b.  Thus,  it  has  been  held  that  a  parol  or  > 
written  agreement  made  on  good  consideration 
to  waive  nowage  damage  caused  by  a  dam  on 
another's  land,  though  ft  would  bind  the  then 
owner  of  land  flowed  as  a  waiver  of  his  own  claim 
for  damages  (Seymour  v.  Carter,  2  Met  520. 
Smith  v.  Govlding,  6  Cush.  164),  cannot  bind  the 
land  or  the  grantee  of  the  original  promisor 
(Fitch  v.  Seymour,  9  Met.  462;  Oraig  v.  Levis, 
110  Mass.  877;  Cobb  v.  Fisher,  121  Mass.  169; 
Snow  v.  Moses,  58  Me.  548). 

c.  It  may  be  taken,  "as  a  general  principle 
of  law,  that  if  one  gives  another  a  parol  license 
to  flow  his  land  by  a  dam  to  be  built  on  licen- 
see's land,  *  *  *  such  license  is  revocable." 

Washb.  Easem.  4th  ed.  p.  440.  See  Browne, 
Fr.  4th  ed.  §  27  a,  et  seq.;  Gould,  Waters,  § 888: 
Olmstead  v.  Camp,  88  Conn.  532.  552. 

The  facts,  which  the  defendant  offered  to 
prove  were  inadmissible  under  an  answer  of 
general  denial  merely. 

They  amounted  at  most  to  a  license  to  do  the 
very  thing  now  complained  of. 

a.  Before  the  Practice  Act,  as  since,  a  de- 
fendant was  required  to  plead  a  license  spe- 
cially. 

Ruggles  v.  Lesure,  24  Pick.  187. 

Thus,  in  an  action  of  trespass,  the  defendant 
cannot  rely  upon  authority  from  a  third  person, 
without  specially  setting  up  such  justification 
in  his  answer  (Snow  v.  Chatfield,  11  Gray.  12; 
Ward  v.  Bartlett,  12  Allen,  419;  Mann  v.  Tuck, 
12  Allen,  420,  note);  nor  on  a  license  from  the 
plaintiff  himself  (Hollenbeck  v.  Rowley,  8  Alien. 
478;  Levir.  Brooks,  121  Mass.  501,  506). 

See  Hulet  v.  Stratton,  5  Cush.  539;  Knapp  v. 
Slocomb,  9  Gray,  78;  Merrick  v.  Plvmbtep.  » 
Mass.  566;  Hildreth  v.  Lowell,  11  Gray,  845. 

b.  The  Massachusetts  Practice  Act  aboUabed 
the  general  issue  (Pub.  Stat.  chap.  167,  §  IS), 
and  provided  (Pub.  Stat  chap.  167,  §  20)  tkmt 
"  the  answer  shall  set  forth  in  clear  and  praei* 
terms  each  substantive  fact  intended  to  be  re 
lied  upon  in  avoidance  of  the  action." 
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The  object  of  these  provisions  was  to  give 
the  plaintiff."  full  notice  of  the  specific  grounds 
on  which  the  defense  is  to  be  placed,"  and  thus 
prevent  surprise. 

See  Ward  v.  BarOett,  12  Allen,  419. 

c.  Under  present  practice,  therefore,  many 
defenses  which  were  admissible  under  the  gen- 
eral issue  at  common  law  must  now  be  specially 
set  forth  in  the  answer. 

Cases  supra,  under  (a);  Mulry  v.  Mohawk 
Valley  Ins.  Co.  5  Gray,  641;  Granger  v.  IUsley, 
2  Gray,  521;  Cuahman  v.  Davit,  8  Allen,  99; 
Reed  v.  Scituate,  7  Allen,  141;  Bullock  v.  Hay- 
ward,  10  Allen,  460,  462. 

W.  Allen.  J.,  delivered  the  opinion  of  the 
court: 

It  must  be  taken,  from  the  terms  of  the  ex- 
ceptions, that  the  plaintiffs'  land  was  injured 
by  water  set  back  upon  it  in  consequence  of 
the  obstruction  by  the  defendant,  upon  his  land, 
of  an  ancient  watercourse  which  flowed  from 
the  plaintiffs'  land  through  the  defendant's 
land.  The  declaration  describes  the  watercourse 
as  an  ancient  rivulet  or  stream,  which  had  ex- 
isted beyond  the  memory  of  man.  The  ex- 
ceptions state  that  the  action  was  for  damages 
for  the  obstruction  of  an  ancient  watercourse, 
and  that  the  evidence  showed  that  "a ditch, 
with  defined  banks  and  bed,  and  of  varying 
width,  had,  for  more  than  twenty  years,  run 
across  the  land"  of  the  parties. 

No  question  is  suggested  in  the  exceptions  as 
to  the  nature  of  the  plaintiffs'  right,  and  it  must 
be  taken  that  it  was  not  a  mere  easement  de- 
rived by  grant  from  the  owner  of  the  defend- 
ant's land,  but  the  right  to  have  the  water  flow 
from  his  land  in  a  natural  watercourse.  The 
obstruction  complained  of  was  the  filling  up  of 
the  ditch,  or  watercourse,  except  so  much  of  it 
as  was  occupied  by  a  pipe  for  conducting  wa- 
ter. The  obstruction  was  made  when  Clarke 
was  the  owner  of  the  plaintiffs'  land,  and  has 
been  continued  since.  The  plaintiffs'  title  is 
from  Clarke  in  trust  for  himself  and  others. 
The  declare tionsand  admissions  of  Clarke,made 
after  his  deed  to  the  plaintiffs,  are  not  made 
competent  by  the  fact  that  he  is  one  of  several 
cestui*  que  trust.  Pope  v.  Deverevx,  6  Gray, 
409. 

Besides,  the  acts  of  Clarke,  which  they  were 
offered  to  prove,  were  not  competent;  and  the 
remaining  exception,  which  is  to  the  rejection 
of  evidence  offered  to  prove  such  acts,  cannot 
be  sustained.  So  far  as  such  acts  tend  to  prove 
a  license,  whether  by  Clarke  or  by  the  plain- 
tiffs, they  are  not  competent,  because  a  license 
is  not  set  up  in  the  answer.  Pub.  Stat.  chap. 
167,  §  20;  HoUenbeck  v.  Rowley,  8  Allen,  478; 
Ward  v.  Bartlett,  12  Allen,  419. 

If  the  defense  of  a  right  by  grant  or  pre- 
scription to  flow  the  plaintiffs'  land  is  open  un- 
der an  answer  of  general  denial,  the  evidence 
offered  was  not  competent  to  prove  it.  It  is  a 
right  to  an  easement  in  the  plaintiffs'  land 
which  can  be  shown  only  by  grant  or  prescrip- 
tion. The  evidence  was  not  competent  to  prove 
either.  Cobb  v.  Fisher,  121  Mass.  169;  Craig 
v.  Lewis,  110  Mass.  877;  Fitch  v.  Seymour,  9 
Met.  462;  Morse  v.  Oopdand,  2  Gray,  802;  Ste- 
vens v.  Stevens,  11  Met.  251. 

Exceptions  overruled. 
2  Mass 


John  H.  BRADFORD  et  al.,  Trustees, 
v. 

Rebecca  M.  BRISTLE Y  et  al. 

By  the  first  article  of  his  will  testator  gave 
to  his  wife,  during  life,  the  use  and 
income  of  all  his  property,  except  as  oth- 
erwise provided  in  the  subsequent  arti- 
cles thereof.  The  third  article  was  sub- 
stantially as  follows:  "  Whereas,  by  the 
terms  of  my  father's  will,  certain  prop- 
erty *  *  *  is  bequeathed  and  devised  to 
be  held  in  trust  or  otherwise  for  the  ben- 
efit of  my  mother,  during  her  lifetime, 
and  one  half  of  the  same  or  of  the  pro- 
ceeds thereof  may  be  disposed  of  by  me, 
subject  to  her  interest  therein,  *  *  *  I 
do  therefore  order,  direct,  and  appoint 
that,  if  my  said  wife  is  living  at  the  time 
of  my  mother's  death,  she  shall  have  the 
use  *  *  *  of  that  part  of  said  property 
which  is  thus  liable  to  be  disposed  of 
by  me,  or  of  the  income  thereof  *  *  * 
until  the  eldest  of  my  children  who  sur- 
vives me  attains  his  majority.  When 
that  event  happens^  if  she  is  still  living, 
my  executors  are  directed  to  set  apart 
out  of  the  said  property  a  fund  for  the 
benefit  of  my  said  child  *  *  *  to  the 
amount  or  value  of  $100,000.  When  my 
second  child  who  survives  me  attains 
his  or  her  majority,  my  said  executors 
are  directed  to  set  apart  for  his  or  her 
benefit  a  similar  fund  of  $100,000;  and 
so  on  in  succession  as  each  child  attains 
his  or  her  majority,  until  a  fund  of  the 
amount  or  value  of  $100,000  has  been  set 
apart  for  each  of  my  children  who  at- 
tains majority.  My  said  wife  shall  con- 
tinue to  have  the  use  *  *  *  of  the  re- 
mainder of  the  property,  as  the  case 
may  be,  as  each  successive  fund  is  set 
apart  (and  of  the  remainder  after  all  the 
funds  are  set  apart),  during  her  lifetime 
as  aforesaid."  The  testator's  wife  sur- 
vived him  and  his  mother,  as  did  also  his 
three  children,  who  attained  their  ma- 
jority. The  testator  before  making  his 
will  had  conveyed  away  a  portion  of 
the  property  referred  to  as  having  been 
devised  by  his  father  in  trust  for  his 
mother,  etc.,  and  the  fund  arising  from 
the  portion  of  such  property  remaining 
did  not  amount  to  enough  to  pay  eacn 
of  testator's  three  children  $100,000. 
Held,  that  it  was  apparent  that  the  tes- 
tator did  not  rely  atone  on  the  property 
mentioned  as  devised  by  his  father,  for 
the  satisfaction  of  the  said  legacies  of 
$100,000  each  to  his  children;  that  said 
legacies  were  therefore  demonstrative 
and  not  specific  ;  and  that,  as  article 
1  of  the  will  is  in  the  nature  of  a  resid- 
uary clause,  and  the  gift  to  the  testa- 
tor's widow  is  subject  to  the  provisions 
of  the  other  articles,  the  said  legacies 
to  each  of  the  children  must  be  paid  in 
fulL 

(Suffolk  Filed  September  22, 1887.) 

ILL  in  equity  for  the  construction  of  a  will 
and  instructions  to  testamentary  trustees, 
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heard  in  the  Supreme  Court,  before  Holmes,  /. , 
and  reserved  for  the  full  court. 

The  bill  alleged  that  Samuel  Dexter  Brad- 
ford, late  of  Newport,  R.  L,  died  on  January 
12, 1873,  leaving  a  will  under  which  the  plain- 
tiffs are  trustees. 

By  article  1  of  said  will,  the  testator,  except 
as  otherwise  provided  in  the  subsequent  articles 
thereof,  gave  to  his  wife,  Rebecca,  one  of  the 
defendants,  the  use,  benefit,  and  enjoyment, 
during  life,  of  all  property  of  every  name  and 
nature  of  which  the  testator  should  die  seised, 
possessed,  or  eutitled  to,  at  law  or  in  equity, 
or  of  which  he  could,  by  his  father's  will,  or 
by  any  instrument,  dispose  of,  or  direct  the  use 
or  other  disposition  of,  by  his  last  will  or  other- 
wise; and  directed  and  appointed  that  said 
Rebecca  receive  and  enjoy  during  her  life  the 
income  of  all  property  devised  and  bequeathed 
by  his  father's  will  for  the  benefit  of  himself, 
his  family,  or  any  other  person,  whereof  he, 
by  his  father's  will  or  any  instrument,  could 
dispose  or  direct  the  use,  ownership,  or  other 
disposition  of  the  income,  not  included  in  the 
foregoing  gift  to  her  of  a  life  estate  or  interest 
therein;  and,  in  case  any  subsequent  gift  or  di- 
rection in  the  will  should  fail,  he  gave  the  use 
or  income  of  all  property  in  respect  to  which 
the  gift  or  direction  should  so  fail,  to  his  said 
wife  for  life. 

By  article  2  and  the  codicil  to  his  will  he 
gave  to  his  wife,  in  fee  and  absolutely,  his  dwel- 
ling-house, and  all  adjacent  land  at  Newport.R. 
I.,  and  all  his  personal  property,  and  all  debts, 
demands,  and  securities,  and  rights  belonging 
to  him,  except  those  held  in  trust  under  the 
will  of  bis  father. 

By  article  8,  the  testator,  in  case  his  wife, 
said  Rebecca,  should  be  living  at  the  death  of 
his  mother,  gave  to  her  the  use  and  enjoyment 
of  all  property,  including  the  homestead  at 
West  Roxbury,  Mass.,  by  his  father's  will 
given  in  trust  or  otherwise  for  the  benefit  of  his 
mother  for  life,  and  which  the  testator  has  the 
disposal  of,  or  the  income  only  thereof,  until 
the  testator's  oldest  child  should  attain  its 
majority,  at  which  time  his  executors  are  re- 
quired to  set  apart  out  of  said  property,  for 
the  benefit  of  such  child,  a  fund  of  $100,000. 
And  when  his  second  child  should  attain  his 
or  her  majority,  his  executors  are  directed  to 
set  apart  for  his  or  her  benefit  a  similar  sum  of 
$100,000;  and  so  on  in  succession  as  each  child 
attains  his  or  her  majority,  until  a  fund  of  the 
same  amount  has  been  set  apart  for  each  of  his 
children,  his  wife  to  continue  to  enjoy,  during 
life,  the  remainder  of  the  property  or  its  in- 
come, after  Buch  funds  are  successively  set 
apart.  Also  providing  that,  at  any  time  after 
his  mother's  death,  his  said  wife  may  give  to 
any  one  of  his  children,  or  its  issue,  absolutely 
and  indefeasibly,  any  part  of  the  capital  men- 
tioned in  said  article  8  or  article  1  of  the  will, 
except  such  portion  thereof  as  may  have  been 
set  aside  to  constitute  any  fund  mentioned  in 
said  article  8,  or  which  it  should  be  necessary  to 
retain  to  constitute  such  fund;  and  that  every 
division  subsequently  provided  for  in  the  will 
should  be  without  reference  to  such  gift. 

Article  4  provides  for  the  disposition  of  the 
remainder  of  the  testator's  estate  after  the  death 
of  his  wife,  which  has  not  yet  occurred,  and 
gives  all  property  named  in  the  will,  except 
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that  given  by  article  2,  to  the  executors  of  the 
will,  In  trust  for  the  purposes  thereof. 

Article  5  gives  specific  directions  as  to  the 
funds  to  be  set  apart  under  article  4 

Article  6  defines  the  words  'issue''  and  "sur- 
viving issue"  as  used  in  the  will. 

The  remaining  articles  and  the  codicil  to  the 
will  are  not  material  to  the  decision  in  the  case. 

Mrs.  Julia  E.  Bradford,  the  mother  of  the 
testator,  died  August  15,  1888,  and  the  three 
defendants,  children  of  the  testator,  are  all  the 
children  he  ever  had,  and  are  all  over  twenty- 
one  years  of  age.  All  property  received  and 
held  by  the  plaintiffs  as  trustees  under  the 
testators  will,is  personal  property, and  amounts 
only  to  the  sum  of  $889,101.48;  and  all  prop- 
erty held  by  them  under  article  8  of  the  wul 
amounts  to  the  sum  of  $125,000,  and  no  more, 
and  constitutes  a  part  of  the  above-named  sum 
of  $889,101.48.  The  real  estate  in  West  Rox- 
bury, mentioned  and  referred  to  in  article  8  of 
the  will,  was  conveyed  by  the  testator  in  fee 
to  his  mother,  Julia  Emma  Bradford,  lone 
prior  to  the  date  of  said  will  and  codicil,  rod 
the  real  estate  mentioned  and  referred  in  arti- 
cle 2  of  the  will,  situate  at  Newport,  R  L,  was 
conveyed  by  the  testator,  long  rjrior  to  thedste 
of  the  will,  to  Arthur  W.  Austin,  in  trust  for 
the  creditors  of  said  testator,  and  for  other  pur- 
poses. 

The  bill  then  sets  forth  that  conflicting  claims 
are  made  upon  the  plaintiffs  respecting  the 
legacies  given  to  the  several  children  of  the  tes- 
tator under  article  8  of  the  will,  upon  attaining 
the  age  of  twenty-one  years,  and  the  death  of 
the  testator's  mother;  each  of  the  defendants. 
Mary  Josephine  Kissel,  Samuel  Dexter  Brad- 
ford, and  Julia  Emma  Bradford,  children  of 
the  testator,  and  Godfrey  Kissel,  husband  of 
the  said  Mary  Josephine,  claiming  and  insist- 
ing that,  notwithstanding  the  funds  held  by 
the  plaintiffs  as  trustees  under  article  8  of  the 
will  amount  to  but  $125,000,  they  should  each 
have  forthwith  set  out  for  them  separately,  to 
be  held  under  the  provisions  of  the  will,  aruDd 
of  $100,000,  to  be  made  up  from  said  fund  of 
$125,000  under  article  8  of  the  will,  and  so 
much  as  may  be  necessary  from  the  remainder 
of  the  trust  estate  held  by  the  plaintiffs,  and  in 
which  the  defendant,  Rebecca  M.  Brinley,and 
her  husband,  Edward  H.  Brinley,  claim  that  she 
has  a  life  estate  in,  or  the  income  of;  while  the 
mother,  the  said  defendant  Rebecca  M.  Brin- 
ley, and  her  husband,  Edward  H.  Brinley,  both 
claim  and  insist  that,  under  said  article  8.  each 
of  the  defendants,  children  of  the  testator,— 
said  Mary  Josephine  Kissel,  Samuel  Dexter 
Bradford,  and  Julia  Emma  Bradford,— should 
now  have  put  and  held  in  trust  for  them,  for 
the  purposes  of  the  will,  but  one  third  of 
$125,000,  and  that  the  said  Rebecca  M.  shall 
be  paid  the  income  of,  or  have  a  life  estate  in, 
all  trust  property  held  under  the  will,  except 
the  said  fund  of  $125,000,  so  long  as  she  lives: 
and  other  conflicting  claims  are  made  on  them 
by  said  defendants. 

The  prayer  of  the  bill  was  that  the  defend 
ants  might  interplead  and  set  forth  their  re- 
spective claims  and  interests  in  the  premises, 
and  that  the  same  might  be  adjudicated;  aad 
that  the  plaintiffs  might  have  the  direetioffl 
and  instructions  of  the  court  therein,  and  m 
the  performance  of  the  trusts  under  the  will 
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The  answer  of  the  defendants  Samuel  D. 
Bradford,  Mary  J.  Kissel  and  Godfrey  Kissel, 
and  Julia  E.  Bradford  alleged  the  following 
facts, which  were  admitted  to  be  true:  That  the 
sum  of  1389,101.43  is  derived  solely  from  the 
moiety  of  the  residuary  estate  of  the  testator's 
father,  Samuel  D.  Bradford,  which  was  devised 
under  his  will  to  trustees  to  pay  half  of  such 
over  absolutely  to  the  present  testator  when 
brother,  the  plaintiff  John  H.  Bradford, 
should  attain  the  age  of  twenty-one,  and  to  hold 
the  other  half  of  such  part  during  the  life  of 
such  testator,  and  pay  over  the  income  only  of 
such  half  of  such  part  to  such  testator  during 
his  life,  and  at  his  decease  to  pay  over  the  prin- 
cipal of  such  half  of  such  part  remaining  to 
such  persons  as  the  testator  should  by  last  will 
appoint,  and,  in  default  of  such  appointment, 
to \  his  children,  these  defendants,  share  and 
share  alike;  and  they  allege  that  the  first  half 
of  such  part,  which  was  so  directed  by  the  will 
of  Samuel  D.  Bradford  to  be  paid  to  the  tes- 
tator absolutely,  has  in  fact  been  so  paid  and 
delivered  over  absolutely  and  free  of  trust  to 
the  testator  during  his  lifetime,  or  to  his  widow, 
the  defendant  Rebecca  M.  Brinley,  since  his 
decease;  and  that  such  sum  of  $889,101.48  re- 
ferred to  in  tbe  bill  was  derived  solely  from 
such  latter  half  of  tbe  moiety  of  the  residuary 
estate  of  said  Samuel  D.  Bradford,  which  was 
left  to  the  trustees  to  hold  and  pay  the  income 
only  to  the  testator  during  his  life.  But  they 
deny  that  all  property  held  by  the  plaintiffs  as 
trustees  under  article  8  of  the  will  amounts  to 
tbe  sum  of  $126,000,  and  no  more;  but  claim 
that  the  whole  fund  of  $389,101.48,  now  in 
their  hands,  is  subject  to  the  trust  declared  by 
article  3,  as  well  as  to  the  other  trusts  of  said 
wilL  They  also  admit  that  the  West  Roxbury 
real  estate  was  conveyed  by  the  testator  in  fee 
to  his  mother,  Julia  Emma  Bradford,  long  prior 
to  the  date  of  said  will;  and  of  the  other  real 
estate,  situate  at  Newport,  they  have  no  know- 
ledge. 

In  order  to  a  proper  understanding  of  the 
circumstances  under  which  the  testator's  will 
was  made,  the  defendants  further  alleged  that 
much  the  greater  part  of  the  estate  absolutely 
owned  by  the  testator,  and  all  over  which  he 
had  a  power  to  devise,  consisted  of  his  interest 
under  the  will  and  codicil  of  his  father,  Sam- 
uel D.  Bradford,  of  West  Roxbury,  who  died  on 
or  about  the  month  of  December,  1885.  leaving 
estate  inventoried  at  $1,505,884.51;  which  will 
and  codicil  was  duly  probated  on  Jaunary  18, 
1866.  Under  the  provisions  of  said  will  and  codi- 
cil,after  the  payment  of  certain  legacies,  amount- 
ing in  all  to  about  $118,000,  and  making  a  spe- 
cific devise  of  the  West  Roxbury  homestead  to 
said  testator's  widow, Julia  Emma  Bradford,for 
life,  with  remainder  to  his  sons,  John  H.  Brad- 
ford and  Samuel  D.Bradford,  Jr.,  the  testator, 
— which  remainder  was  afterwards  conveyed 
to  said  Julia  Emma  Bradford,  by  said  sons, — 
a  fund  of  $300,000  was  given  to  the  trus- 
tees of  such  will  for  tbe  benefit  of  such  testa- 
tors's  widow,  Julia  Emma  Bradford,  during 
her  life;  $50,000  of  which  fund  said  widow  was 

fiven  power  to  devise,  and  the  remaining 
250,000  was,  upon  her  death,  to  be  reincorpo- 
rated in  the  residuary  estate  of  such  testator.and 
disposed  of  as  before  set  forth.  Said  testator's 
widow,  Julia  Emma  Bradford  of  West  Rox- 
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bury,  died  in  August,  1886,  at  the  age  of  sev- 
enty-six, having  in  her  will,  which  was  duly 
probated,  on  September  18,  1886,  made  testa- 
mentary disposition,  under  her  power,  of  the 
$50,000  above  referred  to;  whereupon  the  re- 
maining $250,000  of  the  fund,  under  said  testa- 
tor's will,  became  part  of  his  residuary  estate, 
to  be  disposed  of  as  before  set  forth.  And  the 
defendants  allege  that  half  of  this  fund  is  the 
sum  of  $125,000  referred  to  in  the  bill;  and  they 
admit  that  this  sum  composes  all  that  has  been 
received  by  the  plaintiffs  as  trustees  from  that 
part  of  said  testator's  estate  which  was  devised 
to  said  testator's  widow,  Julia  Emma  Brad- 
ford, of  West  Roxbury,  for  life,  and  is  referred 
to  in  the  first  part  of  article  8  of  the  present  tes- 
tator's will;  but  they  deny  that  said  fund  of 
$125,000  comprises  all  the  funds  held  by  the 
plaintiffs  as  trustees  under  article  3  of  the  will 
of  said  8.  D.  Bradford.the  younger,  as  alleged  in 
the  bill,  but  allege  that  the  whole  provisions  of 
such  article  8  of  the  will  legally  apply  to  the 
whole  fund  of  $889,101.43  now  held  by  the- 
plaintiffs  as  trustees  under  said  will;  and  for  a 
proper  determination  of  this  point  they  refer  to 
the  provisions  of  said  will,  and  pray  the  judg- 
ment of  the  court. 

The  defendants  further  aver  that  the  testa- 
tor's estate,  real  and  personal,  of  whatsoever 
nature,  which  he  owned  at  the  time  of  his  de- 
cease, has  been  duly  paid  and  delivered  over  to 
the  defendant,  Rebecca  M.  Brinlev,  in  ac- 
cordance with  the  second  clause  of  his  will; 
and  that  all  the  remainder  of  that  portion  of 
the  estate  of  his  father  in  which  the  testator 
bad  an  absolute  title,  has  also  been  duly  paid 
over  and  delivered  to  such  defendant,  Rebecca 
M.  Brinley,  as  before  set  forth;  and  that  all  tbe 
income  of  such  other  half  of  the  moiety  of  tbe 
residuary  estate  of  the  testator's  father  as  was 
devised  to  the  testator  for  life,  and  disposed  of 
by  the  testator  under  his  testamentary  power, 
has,  from  the  time  of  his  decease,  been  paid  to 
such  defendant  Rebecca  M.  Brinley,  according 
to  tbe  first  clause  of  said  will,  amounting  to 
large  sums,  to  wit,  tbe  sum  of  $156,278.89,  since 
January  1,  1876,  and  other  large  sums  prior  to 
that  date,  tbe  exact  amounts  of  which  are  un- 
known to  these  defendants,  as  appears  by  the 
probate  accounts  of  the  executors,  administra- 
tors, aod  trustees  of  tbe  testator's  father's  estate; 
and  that  all  tbe  debts  and  pecuniary  legacies  of 
such  testator  are  paid;  and  that  ample  funds, 
to  wit,  the  sum  of  $889,101.48,  referred  to  in 
the  bill,  remain  in  the  hands  of  the  plaintiffs, 
as  such  trustees,  to  enable  such  trustees  to  set 
aside  the  three  legacies  of  $100,000  each,  the 
income  of  which  is  due  to  the  said  defendants 
for  life,  and  still  leave  a  considerable  balance, 
of  which  the  income  is  to  continue  to  be  paid, 
under  articles  1  and  8  of  said  will,  to  tbe  de- 
fendant Rebecca  M.  Brinley. 

And  these  defendants  claim  that,  by  the  true 
intent  and  meaning  of  said  will,  all  the  estate, 
of  whatever  nature,  of  which  the  testator  was 
absolutely  possessed  was  to  be  paid  and  deliv- 
ered over  to  tbe  defendant  Rebecca  M.  Brinley 
as  her  absolute  property,  which  has  been  done 
as  hereinbefore  alleged,  and  that  the  income  of 
all  that  half  of  the  moiety  of  tbe  estate  coming 
to  the  testator  under  the  will  of  his  said  father, 
which  was  to  be  held  in  trust  for  said  testator 
during  his  lifetime,  was,  under  clauses  1  and  8 
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of  bis  said  will,  to  be  paid  to  his- widow,  the  de- 
fendant, Rebecca  M.  Brinley,  until  his  eldest 
child  ahould  attain  the  age  of  twenty-one,  which 
has  been  done;  and  that  thereupon  a  fund  of 
$100,000  was  to  be  set  apart  for  the  benefit  of 
such  child,  and  the  Income  thereof  paid  to  such 
child  during  his  or  her  natural  life,  and  the 
principal,  upon  such  child's  decease,  to  his  or 
her  issue,  or  as  such  child  might  by  will  direct; 
and  that  similar  funds  were  to  be  set  apart  for 
each  such  child  upon  his  or  her  attaining  ma- 
jority, and  the  income  of  the  rest  and  remain- 
der, after  each  of  such  funds  were  successively 
set  apart,  and  after  all  such  funds  were  set 
apart,  was  to  be  paid  to  the  defendant  Rebecca 
M.  Brinley  for  her  life,  as  before;  and  that  said 
legacies  were  all  successively  chargeable,  pri- 
marily, upon  the  testator's  share  of  that  part  of 
his  said  father's  estate  which  was  set  apart  for 
the  benefit  of  his  said  mother,  Julia  Emma 
Bradford,  now  deceased;  and  that  the  testator's 
share  of  such  fund  only  amounted  to  $150,000 
at  the  time  of  his  decease  and  of  the  execution 
of  the  will,  or  to  $125,000,  if  his  mother,  Julia 
Emma  Bradford,  were  to  exercise  her  testa- 
mentary power  of  disposition,  as  said  testator 
well  knew.  And  therefore  said  defendants 
claim  that,  after  such  fund  of  $125,000  was  ex- 
hausted, each  of  their  several  legacies  of 
$100,000  became  chargeable  successively  for 
their  full  amount,  or  for  the  balance  due  on 
each,  upon  the  general  estate  of  said  testator 
remaining  in  the  hands  of  the  trustees  under 
his  will. 

Articles  8,  4,  and  5  of  the  will  of  Samuel  D. 
Bradford  are  as  follows: 

"Art.  8.  Whereas,  by  the  terms  of  my 
father's  will,  certain  property,  real'  and  per- 
sonal, including  his  homestead  at  West  Rox- 
bury.  Massachusetts,  is  bequeathed  and  devised 
to  be  held  in  trust,  or  otherwise,  for  the  benefit 
of  my  mother  during  her  lifetime,  and  one  half 
of  the  same,  or  of  the  proceeds  thereof,  may  be 
disposed  of  by  me,  subject  to  her  interest  there- 
in or  the  trusts  for  her  benefit,  I  do  therefore 
order,  direct,  and  appoint  that,  if  my  said  wife 
is  living  at  the  time  of  my  mother's  death,  she 
shall  have  the  use,  benefit,  and  enjoyment  of  that 
part  of  said  property  which  is  thus  liable  to  be 
disposed  of  by  me,  or  of  the  income  thereof, 
if  my  power  extends  no  further  than  to  dis- 
pose of  the  income,  till  the  eldest  of  my  children 
who  survives  me  attains  his  majority.  When 
that  event  happens,  if  she  is  still  living,  my 
executors  are  directed  to  set  apart  out  of  the  said 
property  a  fund  for  the  benefit  of  said  child, 
consisting  of  money  or  securities,  or  partly  of 
money  and  partly  of  securities,  to  the  amount 
or  value  of  $100,000.  When  my  second  child 
who  survives  me  attains  his  or  her  majority 
my  said  executors  are  directed  to  set  apart,  for 
his  or  her  benefit,  a  similar  fund  of  $100,000; 
and  so  on  in  succedon  as  each  child  attains  his 
or  her  majority,  until  a  fund  of  the  amount  or 
value  of  $100,000  has  been  set  apart  for  each 
of  my  children  who  attains  msjorily.  My  said 
wife  shall  continue  to  have  the  use,  benefit,  and 
enjoyment  of  the  remainder  of  the  property,  or 
of  the  income  of  such  remainder,  as  the  case  may 
be,  as  each  successive  fund  is  set  apart  (and  of 
the  remainder,  after  all  the  funds  are  set  apart), 
during  her  lifetime,  as  aforesaid.  And  I  order, 
direct,  and  appoint  that  at  any  time  after  my 
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mother's  death  my  said  wife  mar  give  to  any 
of  my  children,  or  to  any  issue  of  such  child, 
absolutely  and  indefeasibly,  any  part  of  the 
capital  of  the  property  mentioned  m  this  or  in 
the  first  article  cf  this  will,  except  such  portion 
thereof  as  may  have  been  set  apart  to  constitute 
any  of  the  rands  mentioned  in  this  article,  or 
which  it  is  necessary  to  retain  in  order  to  consti- 
tute all  of  said  funds.  And  every  division  to  be 
afterwards  made,  as  hereinafter  provided,  shall 
be  made  without  reference  to  such  gift;  the 
residue  only  being  divided. 

"Art.  4.  Immediately  after  the  death  of  my 
said  wife,  my  surviving  executors  are  directed 
to  divide  all  the  estate  and  property  mentioned 
in  any  part  of  this  will,  except  that  mentioned 
in  the  second  article  thereof,  into  as  many 
shares  as  I  shall  leave  children  me  surrivior, 
who  have  also  survived  till  their  mothers'* 
death,  or  who  have  died  and  left  issue  surviving 
at  that  time.  If  my  mother  dies  before  my 
wife,  any  of  the  funds  which  have  been  set 
apart,  as  provided  in  the  third  article  of  this 
will,  shall  be  accounted  a  part  of  the  share  to 
which  the  child,  or  the  issue  of  the  child,  for 
whom  it  was  set  apart,  would  be  entitled  at 
my  wife's  death;  but  it  shall  not  again  be  divi- 
ded as  part  of  the  estate  mentioned  in  this 
article.  If,  on  the  other  hand,  my  wife  dies 
before  my  mother,  the  division  provided  for  in 
this  article  shall  be  made  without  reference  to 
the  property  bequeathed  and  devised  by  my 
father  for  my  mother's  benefit,  as  stated  in  the 
foregoing  third  article;  and  after  my  mother's 
death  that  portion  of  said  property  which  is 
subject  to  my  disposition,  as  therein  stated, 
shall  be  divided  into  as  many  shares  as  I  shall 
leave  children  me  surviving,  who  have  also 
survived  till  their  grandmother's  death,  or  who 
have  died  and  left  issue  surviving  at  that  time. 
And  in  order  to  enable  them  the  better  to  make 
the  division  or  divisions  herein  provided  for, 
and  to  discharge  their  powers  and  duties  under 
this  will, I  hereby  bequeath  and  devise  to  saidex- 
ecu  tors,  and  the  survivor  or  survivors  of  them, 
in  trust  for  the  purposes  herein  mentioned,  all 
the  property  mentioned  in  this  will,  except  in 
the  second  article  thereof,  subject  to  the  life  es- 
tates and  interests  of  my  said  wife  and  mother, 
respectively. 

"Art.  5.  Every  fund  or  share  to  be  created 
or  set  apart  as  hereinbefore  provided  for  shall 
be  equal  in  value  or  amount,  in  executors' 
judgment,  to  every  other  fund  or  share  to  be 
created  or  set  apart  at  the  same  time  Every 
fund  or  share  created  or  set  apart  for  the  bene- 
fit of  the  issue  of  a  deceased  child  shall  be  im- 
mediately paid,  delivered,  or  transfered  to  such 
issue.  Every  fund  or  share  created  or  set  apart 
for  the  benefit  of  a  child  who  is  then  living  shall 
be  held  and  managed  by  executors,  during  the 
lifetime  of  that  child,  in  trust  to  invest  and  re- 
invest the  same,  and  to  pay  over  the  clear  in- 
come thereof,  deducting  expenses,  to  that  child, 
as  the  same  accrues,  and  not  otherwise,  the 
anticipation  of  any  such  income  being  hereby 
expressly  prohibited.  At  his  or  her  death,  leav- 
ing surviving  issue,  such  issue  shall  take  abso- 
lutely the  capital  and  unexpended  income  of 
such  fund  or  share.  But  if  such  child  leaves  no 
surviving  issue,  he  or  she  may  dispose  of  the 
capital  and  unexpended  income  by  a  last  wfll 
and  testament,  but  not  otherwise.   In  default 
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of  any  such  disposition,  such  capital  and  unex- 
pended income,  or  the  part  thereof  not  disposed 
of,  shall  be  equally  divided  between  my  other 
children  then  surviving  and  the  surviving  issue 
of  those  who  may  be  dead;  such  issue  to  take 
the  share  to  which  the  parent  would  have  been 
entitled  if  living." 

Extracts  from  the  will  of  Samuel  D.  Brad- 
ford of  West  Roxbury,  probated  Norfolk  Co., 
Jan.  18,  1866: 

"Item.  After  the  decease  of  my  wife,  I 
give  and  bequeath  my  dwelling-house  at  West 
Roxbury,  the  garden,  farm,  and  out-buildings, 
to  my  two  sons,  Samuel  D.  Bradford,  Jr., 
and  John  Henry  Bradford,  to  be  held  by  them, 
their  heirs  and  assigns  forever. 

"  Item.  I  give  and.  bequeath  the  sum  of 
$800,000  to  the  trustees  hereinafter  appointed,  to 
be  held  by  them  in  trust  for  the  following  uses, 
purposes,  trusts,  and  limitations,  and  for  no  oth- 
er, viz. :  to  pay  over  the  income  of  the  same  as  it 
may  accrue  to  my  dear  wife,  during  her  na- 
tural life;  and  at  her  decease  to  pay  over  to  such 
person  or  itersons  as  she  shall  by  her  last  will 
and  testament  direct,  $ 50,000  of  the  principal 
of  the  said  sum;  and  the  residue  of  the  said 
principal  sum  to  pay  into  the  residuary  fund  of 
my  estate  hereinafter  provided  for. 

"  Item.  All  the  rest  and  residue  of  my  prop- 
erty and  estate,  of  whatsoever  kind  and  where- 
soever situated,  real,  personal,  and  mixed,  of 
which  I  shall  die  seised  or  possessed,  or  to 
which  I  shall  be  entitled  at  the  time  of  my  de- 
cease, or  which  may,  by  any  means  or  cause 
whatsoever,  be  added  to  my  estate  or  come  to 
my  heirs  or  legatees  through  me,  in  my  right, 

1  give  and  bequeath  to  the  trustees  hereinafter 
appointed,  to  he  held  by  them  in  trust  for  the 
following  uses,  purposes,  trusts,  and  limita- 
tions, and  no  other,  viz. :  to  pay  such  sums  as 
they  shall  deem  fit  and  proper  for  the  support 
and  education  of  my  second  son,  John  Henry 
Bradford,  during  his  legal  infancy,  and  when 
said  son  shall  attain  the  age  of  twenty-one 
years,  then  to  divide  the  said  property  and  es- 
tate mentioned  in  this  item  of  my  will  into  two 
equal  parts  or  portions,  in  such  way  and  man- 
ner as  they  shall  deem  just  and  equitable;  one 
of  such  parts  to  be  for  the  benefit  of  each  of 
my  sons,  Samuel  Dexter  Bradford,  Jr.,  and 
John  Henry  Bradford,  and  their  heirs,  and  to 
be  paid  to  them  by  the  said  trustees  in  the  fol- 
lowing manner,  to  wit:  the  part  or  portion  of 
each  of  my  said  sons  shall  be  divided  into 
two  equal  parts;  and  one  part  or  moiety  be  paid 
to  him  by  the  said  trustees  to  be  held  'by  him, 
bis  heirs  and  assigns,  forever;  and  the  other  part 
or  moiety  shall  be  held  by  the  said  trustees, 
and  the  income  and  interest  thereof,  as  it  may 
accrue,  be  paid  over  to  him,  or  his  wife  or 
family,  if  he  have  any,  as  the  said  trustees  shall 
deem  proper  and  expedient,  during  his  natural 
life,  and,  at  bis  decease,  the  last-mentioned  part 
or  moiety  to  be  paid  over  to  such  person  or  per- 
sons and  under  such  limitations,  regulations, 
and  conditions  as  he  shall  by  his  last  will  and 
testament  direct  and  appoint,  if  he  shall  leave 
such  an  instrument;  ana  if  he  shall  not  leave  a 
last  will  and  testament,  then  to  be  paid  to  his 
children,  if  he  leaves  any,  in  equal  proportions, 
share  and  share  alike.  In  case  either  of  my 
sons  shall  decease  leaving  no  issue,  and  having 
made  no  testamentary  disposition  as  aforesaid, 
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then  I  direct  the  said  trustees  to  transfer  all  the 
funds  in  their  hands  belonging  to  the  deceased 
son  to  the  surviving  son,  to  De  paid  over  to 
him,  his  wife,  family,  legatees,  or  heirs,  in  the 
same  way  and  under  the  same  conditions  as 
are  heretofore  provided  for  in  regard  to  his 
own  share  of  my  estate.  In  case  both  of  my 
song  shall  decease  neither  of  them  leaving  any 
issue  nor  having  made  any  testamentary  disposi- 
tion as  aforesaid,"  etc. 

Mr.  Horatio  Q.  Pavrker,  for  defendants 
Brinley: 

Our  position  is  that  the  gift  in  article  8  of  the 
will  is  specific,  not  demonstrative. 

Throughout  the  will  there  is  no  absolute  gift 
of  $100,000;  and  no  intention  to  make  any  ab- 
solute gift  of  $100,000  is  found. 

Such  gift  and  intention  are  necessary  to  con- 
stitute a  demonstrative  legacy. 

J  arm  an  defines  a  demonstrative  legacy  to  be 
a  legacy  "  where  there  is  a  separate  and  inde- 
pendent gift  of  a  legacy,  and  then  a  particular 
fund  or  estate  pointed  out  as  that  which  is  to 
be  primarily  liable." 

8  Jarm.  Wills,  Randolph  &  T.'s  ed.  528. 

If  there  is  an  independent  gift  of  money,  fol- 
lowed by  a  direction  to  pay  it  out  of  certain 
moneys,  the  legacy  is  demonstrative. 

Roberta  v.  Poeock,  4  Ves.  160;  Acton  v.  Ac- 
ton, 1  Mer.  178;  Walls  v.  Stewart,  16  Pa,  275. 

In  Creed  v.  Creed,  11  CL  &  F.  491,  Lord  Cot- 
tingham  says:  "  There  are  many  cases  in  which, 
though  a  legacy  be  charged  upon  a  particular 
fund,  it  does  not  fail  by  a  failure  of  the  fund; 
which  are  called  demonstrative  legacies.  But 
these  all  proceed  on  the  construction  showing 
a  general  intent  to  have  the  legacies  paid  with- 
out reference  to  the  fund." 

2  Redf.  Wills,  464,  465,  $  12. 

A  gift  of  a  part  of  a  specific  fund  is  specific. 

Ford  v.  Fleming,  1  Eq.  Cas.  Abr.  802,  §  8;  2 
P.  Wms.  469;  Nelson  v.  Carter,  5  Sim.  580; 
Oliver  v.  Other,  L.  R  11  Bq.  506. 

In  the  recent  case  of  Stevens  v.  Fisher,  2 
Mass.  L.  ed.  268  (8  New  Eng.  Rep.  808),  144 
Mass.  127.  Mr.  Justice  Devens  says:  "  Where, 
even  if  a  legacy  is  charged  upon  a  particular 
fund,  it  appears  by  the  will  that  it  is  not  to  fail 
by  reason  of  any  failure  of  the  fund,  or  its  in- 
adequacy for  the  purpose,  the  legacy  is  held  to 
be  demonstrative.  That  a  legacy  which  is  thus 
charged  should  be  demonstrative,  there  should 
appear  a  fixed  separate  intent  to  give  the  money 
or  legacy  independently  of  the  fund." 

Where  the  gift  is  of  the  fund  itself,  or  the  in- 
tention is  clear  to  burden  the  fund  in  whole  or 
in  part  with  the  payment  of  the  legacy,  the 
legacy  is  specific. 

Malone  v.  Mooring,  40  Miss.  247;  2  Wms. 
Exrs.  1048,  note  1;  Chaworth  v.  Beech,  4  Ves. 
Jr.  555;  Ludlam's  Estate,  18  Pa.  188;  MuUins 
v.  Smith,  1  Drewry  &  8.  204,  210;  Walls  v. 
Stewart,  16  Pa.  275,  284. 

The  provisions  of  article  8  of  the  wilL  relat- 
ing to  setting  apart  a  fund  of  $100,000  for  the 
benefit  of  each  surviving  child  and  the  surviv- 
ing issue  of  each  deceased  child  of  the  testator, 
and  the  gift  in  trust  to  the  executors  in  article  4 
of  the  will,  constitute  a  trust,  and  only  in  the 
words  declaring  the  trust  can  any  gift  be  found 
in  the  will.  Such  a  gift  is  not  a  demonstrative, 
but  is  a  specific,  legacy. 

Spurteag  v.  Qlynn,  9  Ves.  Jr.  488,  cited  in 
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Jarm.  Wills,  3d  Am.  ed.  p.  424,  marg.  594; 
GitHns  v.  Steele,  1  Swanat.  24;  Dietrin  v. 
Edwards,  4  Hare,  278. 

Specific  legacies  fail  if  the  testator  has  not  or 
never  had  the  property  specifically  devised. 

2Redf.  Wills,  p.  460,  $4;  Walton  v.  Walton, 
7  Johns.  Ch.  264. 

If  these  legacies  are  declared  to  be  demon- 
strative legacies,  they  can  only  be  preferred  to 
the  amount  of  $125,000.  As  to  any  deficien- 
cies after  exhausting  the  $125,000,  they  must 
be  satisfied  pro  rata  with  the  general  legacy  to 
Mrs.  Brinley. 

Sellon  v.  Watts,  7  Jur.  N.  8.  Dig.  184;  Same 
v.  Same,  9  W.  R.  847;  Welbv  v.  Rockcliffe,  1 
Rues.  &  M.  571;  Florence  v.  Sands,  4  Redf.  N. 
Y.  Sur.  206. 

It  is  a  general  rule  that  provisions  in  a  will 
intended  for  the  support  of  Ihe  wife,  will  re- 
ceive the  most  favorable  construction  to  ac- 
complish the  purpose  intended. 

Thurber  v.  Chambers,  66  N.  Y.  42,  48;  Stim- 
son  v.  Vroman,  99  N.  Y.  74,  79, 80. 

Mr.  F.  J.  Stimaon,  for  defendants  Samuel 
D.  Bradford,  Julia  E.  Bradford,  Mary  Joseph- 
ine and  Godfrey  Kissel: 

A  demonstrative  legacy  is  a  pecuniary 
legacy  payable  out  of  or  from,  or  charged  on, 
or  existing  in,  a  specified  estate,  fund,  securities, 
debts,  or  other  property.  It  is  like  a  combina- 
tion of  a  general  with  a  specific  legacy.  Like 
the  latter,  it  takes  precedence  of  other  general 
legacies  as  to  the  property  demonstrated;  but 
it  is  not  liable  to  ademption,  like  purely  spe- 
cific legacies,  but  becomes  a  general  legacy  as 
to  any  balance  not  satisfied  from  the  property 
demonstrated. 

O'Hara,  Wills  (bound  with  Wigram),  pp. 
880-886,  888;  Lowndes,  Legacies,  chap.  8,  p. 
85;  Preston,  Legacies,  pp.  *55,  57;  2  Wms. 
Exrs.  pp.  •HSO,  1160;  6th  Am.  ed.  p.  1252, 
notes/,  g,  h;  pp.  *1162, 1166, 1168;  1  McLaren, 
Wills,  p.  887,  §  748,  note  **.  See  also  cases  in- 
fra. 

That  this  law  is  familar  and  universal,  see 
the  law  dictionaries: 

Wharton,  Bouvier.  subtitle  Demonstrative; 
Sweet,  subtitle  Legacy. 

That  it  is  equally  familar  in  New  York  and 
Rhode  Island,  the  State  of  the  testator's  domi- 
cile, see — 

Bowen  v.  Dorranee,  12  R.  I.  269;  Pearee  v. 
Billings,  10  R.  I.  102;  Rapalje  &  L.  Diet,  sub- 
title Legacy;  Oiddings  v.  Seward,  16  N.  Y.  865; 
Abb.  N.  Y.  Ann.  Dig.  1884,  p.  200,  §  10;  Flor- 
ence v.  Sands,  4  Redf.  210;  Doughty  v.  Stilt- 
well,  1  Bradf.  805;  Livermore,  Trustees'  Hand 
book,  §  86. 

The  directions  in  the  third  clause  constitute, 
not  specific,  but  demonstrative,  legacies. 

Atty-Oen.  v.  Parkin,  2  Amb.  566;  Attwater 
v.  A  ttwater,  18  Beav.  830;  Bessant  v.  Noble,  2 
Jur.  N.  S.  461;  Bemn  v.  AttyGen.  4Gifford, 
867;  Bowen  v.  Dorranee,  12  R.  I.  269;  Boys  v. 
Williams,  2  Russ.  &  M.  689;  Coleman  v.  Cole- 
man, 2  Ves.  Jr.  689;  Colvile  v.  Middleton,  8 
Beav.  570;  ConstanUne  v.  ConstanUne,  6  Ves. 
101;  Gunliffe  v.  Cunliffe,  28  W.  R.  724;  EUis 
v.  Walker,  Amb.  809;  Ford  v.  Fleming,  2  P. 
Wms.  469 ;  Foicler  v.  WiUoughby,  2  Sim.  & 
Stu.  854;  Oiddings  v.  Seward,  supra;  Hodges 
v.  Grant,  15  W.  R  607;  Johnson  v.  Ooss,  128 
Mass.  488;  Jones  v.  Southall,  82  Beav.  43; 
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Kirby  v.  Potter,  4  Ves.  748;  Le  Grief  r.  Finch. 
8  Meriv.  50;  Mytton  v.  Mytton,  44  L.  J.  Ch. 
N.  S.  18;  Paget  v.  Hurst,  9  Jur.  N.  S.  906; 
Pawlefs  Case,  Sir  T.  Raym.  835;  Peterborough 
v.  Mortlock,  1  Bro.  C.  C.  565;  Phmips  t.  Gvt- 
teridge,  82  L.  J.  Ch.  1;  Purse  v.  Snaplin,  1  Atk. 
414;  Reilly  v.  Stone,  16  Ir.  Ch.  297;  Robert* 
v.  Pocock,  4  Ves.  150;  Savile  v.  Blaeket,  1  P. 
Wms.  779;  8mith  v.  Fellows,  181  Mass.  20; 
Smith  v.  Fitzgerald,  3  Ves.  &  B.  2;  Sparrow 
v.  Josselyn,  16  Beav.  135;  Vickers  v.  Pound, 
6  H.  L.  C.  885;  Warren  v.  Gregg,  116  Mass. 
304. 

It  is  the  fact,  not  the  form  of  expression,  that 
the  courts  regard  in  determining  whether  lega- 
cies are  specific  or  demonstrative.  Where  a 
pecuniary  legacy  is  coupled  with  a  reference  to, 
or  a  bequest  of,  a  particular  fund,  that  makes  a 
demonstrative  legacy:  and  it  is  immaterial 
whether  the  legacy  is  charged  on  the  property 
or  fund;  whether  the  fund  or  property  is  named, 
described,  or  devised  first,  and  then  the  legacy 
out  of  it,  as  in  the  case  at  bar;  whether  the 
legacy  is  first  given,  but  "out  of  or  "from"  a 
particular  fund  or  property  or  its  income  or 
proceeds  (see  Deane  v.  Test,  9  Ves.  Jr.  146);  or 
whether  the  legacy  be  of  so  much  money,  or 
even  such  an  amount  of  stock,  "in"  or  "of"  a 
fund. 

See,  in  addition  to  cases  cited,  GiUaume  v. 
Adderley,  15  Ves.  888;  Partridge  v.  Partridge, 
Cas.  t.  Talb.  227. 

Nor  does  the  fact  that  the  legacy  in  question 
is  preceded  or  followed  by  a  specific  devise  of 
the  demonstrated  property  or  fund,  prevent  its 
being  not  a  specific,  but  a  demonstrative,  leg- 
acy. The  established  tests  of  a  demonstrative 
legacy  which  have  steadily  maintained  them- 
selves and  are  material,  are  that,  though 
charged  upon  or  made  payable  out  of  a  desig- 
nated fund  or  property,  or  even  though  des- 
cribed as  so  many  m  such  fund,  the  legacy  is 
expressed  as  giving  a  sum  of  money. 

Cases  supra;  Anther  v.  Anther,  13  Sim.  422; 
Lowndes,  Legacies,  85;  O'Hara,  Wills,  332;  1 
McLaren,  387;  Preston,  Legacies,  *55;  2  Wna 
Exrs.  1166.  And  see  this  distinction  exactly 
shown  by  two  cases,  one  on  each  side  the  line, 
in  4  Abb.  N.  Y.  Dig.  p.  215,  §  96. 

Thus,  it  will  only  be  a  specific  legacy  when  the 
particular  thing,  debt,  property,  or  a  part  of  it, 
not  a  money  amount,  is  bequeathed,  as  in  FboU 
v.  Worthington,  22  Pick.  802,  303;  Riehardson 
v.  Hall,  124  Mass.  289;  Bradlee  v.  Andrews, 
187  Mass.  57;  Metcalfr.  First  Parish  in  Fann- 
ing ton,  128  Mass.  870;  Doughty  v.  StuTweU,  1 
Bradf.  306;  or  in  cases  where  this  rule  is  ex- 
pressly controverted  by  the  words  of  the  will, 
or  by  other  parts  of  the  will,  as  in  ElUs  r. 
Walker,  supra;  Nudd  v.  Powers,  186  Mass.  278; 
Boston  Safe  D.  <fc  T.  Co.  v.  Hummer,  1  Mass. 
709  (2  New  Eng.  Rep.  818),  142  Mass.  268; 
White  v.  Winchester,  6  Pick.  56. 

So,  where  a  conversion  of  the  specified  prop- 
erty is  permitted  to,  or  required  to,  be  made  by 
the  executors  or  trustees,  in  order  to  pay  the 
legacies,  they  are  demonstrative. 

O'Hara,  Wills,  882;  4  Abb.  N.  Y.  Dig.  215, 
§95. 

And  the  last  and  most  certain  test  of  a  de- 
monstrative legacy  is  the  very  fact  that  the 
fund  or  property  demonstrated  was  not,  at  the 
time  of  making  the  will,  sufficient  to  pay  H. 
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Fontaine  v.  lyler,  9  Price,  104;  Selwood  v. 
Midway,  8  Ves.  810. 

That  evidence  of  the  condition  of  the  testa- 
tor's estate,  at  the  time  of  making  the  will,  is 
admissible  to  determine  whether  the  legacy  is 
demonstrative  or  specific,  see  Fonnereau  v. 
Poyntz,  1  Bro.  C.  C.  *472;  Wms.  Exrs.  *1168; 
Boys  v.  William*,  2  Rubs.  &  M.  689;  Peterbor- 
ough v.  Mortlock,  1  Bro.  C.  C.  566. 

The  context  of  the  testator's  will  does  not 
forbid,  but  rather  supports,  the  legacies  to  his 
children  as  being  demonstrative. 

Mr.  Edward  L.  Rand,  for  persons  not 
known,  and  not  in  being: 

The  sole  question  to  be  determined  in  this 
case  is,  Are  the  legacies  mentioned  in  art.  8  of 
the  will  to  the  three  defendants,  children  of  the 
testator,  specific  or  demonstrative  legacies? 
Whether  a  legacy  is  specific  or  demonstrative 
is  purely  a  question  of  the  testator's  intent  as 
expressed  in  his  will;  i.  e.,  whether  the  testator 
intended  to  restrict  the  claim  of  the  legatee  to 
the  whole  or  to  a  portion  of  certain  funds.  If 
this  is  so,  the  legacy  is  specific. 

DiclUn  v.  Edwards,  4  Hare,  278. 

It  is  submitted  that  the  language  of  the  will 
in  the  case  at  bar  shows  "no  intention  that  the 
money  shall  be  paid  to  the  legatees  at  all  events;" 
but,  on  the  contrary,  the  intention  plainly  ap- 
pears that  one  particular  fund,  and  that  fund 
'alone,  is  provided  for  the  payment  of  these 
legacies.  If  this  is  true,  the  legacies  are  specific; 
and,  on  the  failure  of  the  rand  appropriated 
to  pay  them,  the  deficiency  cannot  be  paid  out 
of  the  general  estate. 

2  Redf .  Wills,  $  49. 

There  is  no  general  direction  to  pay  legacies, 
anywhere  in  the  provisions  of  the  will. 

It  is  submitted  that  the  intention  of  the  tes- 
tator is  clear  on  the  face  of  the  will  to  provide, 
in  the  first  place,  for  his  wife;  in  the  second 
place,  for  his  children.  The  cases  on  this  sub- 
ject of  specific  and  demonstrative  legacies  are 
extremely  numerous,  and  the  decisions  are  not 
always  easy  to  reconcile.  It  has  been  well 
said  that,  "in  questions  relating  to  the  con- 
struction of  wills,  the  mind  is  often  perplexed 
and  misled,  rather  than  instructed,  by  a  mul- 
tiplicity of  cases,  especially  when  the  question 
is  as  to  the  intention  of  the  testator." 

White  v.  Winchester,  6  Pick.  47. 

Where  a  fixed  fund  is  provided  for  the  pay- 
ment of  legacies,  the  legacies  are  not  demon- 
strative. 

Bliss  v.  American  Bible  Soc.  2  Allen,  834; 
Maybury  v.  Orady,  67  Ala.  147;  S.  C.  Am. 
Prob.  Rep.  875. 

It  is  submitted  that  in  the  case  at  bar  the 
fund  provided  in  art.  8  is  absolutely  fixed. 

Williams  v.  Hughes,  24Beav.  474. 

Anything  in  the  will  showing  that  the  testa- 
tor had  reference  to  a  particular  estate  renders 
a  legacy  specific. 

Measure  v.  Carleton,  SOBeav.  588. 

Where  a  trust  is  created  to  raise  and  pay  a 
sum  of  money,  the  only  gift  being  in  the  direc- 
tion to  pay,  the  legacy  is  specific. 

Dickin  v.  Edwards,  4'  Hare,  278;  Spurway  v. 
Glynn,  9  Ves.  Jr.  488;  Oittins  v.  Steele,  1 
Swanst.  24;  Welby  v.  Rockcliffe,  1  Russ.  &  M. 
571;  2  Perry,  Tr.  §  571  and  cases  cited. 

There  is  no  such  general  reference  to  pay- 
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ment  of  legacies  in  the  case  at  bar,  as  is  con- 
tained in  Hodges  v.  Grant,  4  Eq.  140. 

The  case  at  bar  is  analogous  to  the  case  of  a 
devise  of  land  charged  with  a  pecuniary  legacy. 
Here,  unless  the  testator  overrides  his  direc- 
tion by  other  language  or  references  in  his  will, 
the  legacy  is  specific. 

Walls  v.  Stewart,  16  Pa.  275,  and  cases  cited; 
Low  v.  AsMon,  28  Beav.  879;  2  Perry,  Tr.  §  571, 
and  cases  cited. 

It  is  therefore  submitted  that  any  or  all  of  the 
legatees  are  not  entitled  to  regard:  said  fund  as 
a  demonstrative  fund  as  far  as  it  extends,  and 
then  receive  the  balance  of  their  legacies  out  of 
the  general  fund  given  in  trust  for  Mrs.  Brinley, 
as  held  in  Sellon  v.  Watts,  7  Jur.  N.  8.  1841. 
That  the  fund  is  insufficient  to  meet  these  leg- 
acies is  the  misfortune  of  the  legatees,  and  the 
court  cannot  aid  them. 

Gittins  v.  Steele,  1  Swanst.  24. 

If,  then,  the  fund  provided  in  art.  8  is  in- 
sufficient to  pay  these  legatees  in  full,  they 
must  await  the  ample  provision  made  for  them 
after  the  life  estate  of  their  mother  has  termi- 
nated. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

It  may  be  conjectured  with  some  plausibility 
that  what  the  testator  really  had  in  mind  in  the 
third  article  of  his  will  was  the  whole  trust  of 
one  quarter  of  the  residue  under  his  father's 
will,  as  a  fund  which  would  be  sufficient  to 
give  all  the  children  their  legacies,  even  on  the 
view  that  the  legacies  to  them  were  specific. 
But,  in  the  opinion  of  the  majority,  the  de- 
scription of  the  fund  is  so  definite  as  to  exclude 
this  construction,  which  could  be  reached  only 
by  a  somewhat  violent  transposition  of  lan- 
guage which  is  plain  as  it  stands. 
.  The  case  between  the  widow  and  children, 
therefore,  must  depend  upon  the  question 
whether  the  legacies  to  the  children  are  specific 
or  demonstrative. 

We  must  assume  that  the  testator  remembered 
that  before  the  date  of  the  will  he  had  conveyed 
away  the  West  Roxbury  homestead,  mentioned 
in  article  8;  as  the  will  does  not  necessarily  im- 
ply the  contrary.  The  homestead  is  only  men- 
tioned as  part  of  the  property  left  by  the  testa- 
tor's father  to  be  disposed  of  by  the  testator, 
subject  to  his  mother's  life  interest,  and  serves 
to  identify  the  fund  referred  to.  But  the  tes- 
tator only  affects  to  dispose  of  the  property 
which  "is"  liable  to  be  disposed  of  by  him,  or 
of  the  income  if  his  power  "extends"  no  further 
than  to  dispose  of  the  income,— using  the  pres- 
ent tense  and  words  which  are  satisfied  with- 
out attributing  to  him  an  attempt  to  devise  the 
homestead  which  he  no  longer  owned. 

The  fund  in  question  therefore  could  not  be 
more  than  $150,000,  or  possibly  $175,000,  be- 
cause that  was  the  largest  sum  which  could 
come  to  him  under  the  clauses  of  his  father's 
will  referred  to.  And,  as  he  directed  that  his 
wife  should  receive  the  whole  income  of  the 
fund  until  the  time  for  setting  apart  the  first 
$100,000,  and  the  income  of  what  remained 
after  each  sum  of  $100,000  was  set  apart,  the 
testator  could  not  have  expected  the  fund  to  be 
increased  by  accumulations.  It  follows  that 
he  could  not  have  expected  the  three  funds,  of 
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$100,000  each,  to  be  raised  from  property  by 
no  possibility  amounting  to  more  than  $175,000. 

We  may  add  a  further  consideration.  The 
testator  contemplates,  in  terms,  the  possibility 
that  bis  power  may  extend  no  further  than  to 
dispose  of  the  income  of  the  specific  property 
mentioned.  This  makes  it  still  harder  to  sup- 
pose that  he  relied  on  this  property  alone.  The 
reason  for  the  testator's  doubt  points  the  same 
way.  The  property  which  he  deals  with  in  the 
third  article  did  not  come  to  him  as  a  separate 
fund,  but  was  left  to  him  along  with  that  which 
he  disposed  of  in  article  1,  as  part  of  the  resi- 
due under  his  father's  will.  For,  although  his 
father's  will  created  a  separate  fund  of  $800,000, 
at  least  $260,000  of  it  was  to  be  paid  into  the 
residuary  fund  upon  his  father's  widow's  de- 
cease, and  his  own  title  was  only  under  the  re- 
siduary clause  making  the  present  testator  and 
his  brother  residuary  legatees,  and  giving  one 
half  of  his  half  to  the  present  testator  outright, 
and  the  other  half  in  trust  for  him  or  his  fam- 
ily, etc.  Hence  the  testator  actually  received 
his  share  of  the  $800,000  as  part  of  a  larger 
fund,  and  the  separation  of  a  part  of  the  resi- 
due from  the  rest,  with  reference  to  its  remote 
origin,  is  purely  imaginary. 

The  testator  does  not  say  that  the  sums  for 
the  other  children  after  the  first  shall  be  raised 
from  the  property  mentioned  in  article  8,  but 
simply  that  they  shall  be  set  apart.  And  he 
then  goes  on  to  empower  his  wife  to  give  his 
children  any  part  of  the  capital  mentioned  in 
this  or  in  the  first  article,  "except  such  portion 
thereof  as  may  have  been  set  apart,  or  may  be 
needed  to  constitute  the  funds  of  $100,000. 
"Thereof  refers  grammatically  to  the  capital 
mentioned  in  the  first  article  as  well  as  to  that 
mentioned  in  the  third;  and  on  its  face  the 
clause  imports  that  a  portion  of  the  capital  men- 
tioned in  the  first  article  may  be  needed  to  con- 
stitute the  funds.  In  view  of  the  arbitrary 
character  of  the  separation  between  the  capitals 
mentioned  in  the  two  articles,  and  the  certainty 
that  the  fund  mentioned  in  the  third  article 
would  be  insufficient,  this  interpretation  seems 
not  only  grammatical  but  reasonable. 

The  whole  difficulty  is  raised  by  the  direction, 
when  the  first  child  reaches  majority  "to  set 
apart  out  of  the  said  property,"  t.  e.,  out  of  the 
$150,000,  "a  fund  for  the  benefit  of  said  child, 
consisting  of  money  or  securities,  or  partly  of 
money  and  partly  of  securities,  to  the  amount 
or  value  of  $100,000."  It  is  argued  that  this 
legacy  is  specific,  and  that  the  direction  to  "set 
apart1'  "similar"  funds  for  the  other  children 
must  be  taken  to  mean  legacies  of  the  same 
character,  and  is  further  shown  to  do  so  by  the 
provision  that  the  testator's  wife  shall  continue 
to  have  the  use,  etc.,  of  the  remainder  of  the 
property. 

Whether  the  legacy  to  the  first  child  is  spe- 
cific or  not,  it  cannot  be  allowed  to  cut  down 
or  to  limit  the  legacies  of  like  amounts  to  the 
other  children,  which  are  not  made  specific  in 
terms.  The  testator  shows  by  articles  4  and  5 
that  he  means  his  children  to  have  his  property 
equally,  while  the  result  of  holding  all  the  leg- 
acies specific  would  be  to  give  the  first  child 
$100,000,  if  the  fund  was  sufficient,  the  second 
not  more  than  $75,000,  and  the  third  nothing; 
and  the  facts  leading  to  this  result  were  known 
to  the  testator. 
620 


The  gift  of  the  use  of  the  remainder  of  the 

Eroperty  to  the  testator's  wife,  is  made  sensible 
y  taking  "the  property"  to  include  that  men- 
tioned in  the  first  article,  of  which  also  she  is 
given  the  use  for  life  When  the  specific 
property  of  $150,000  is  referred  to  earlier  in  the 
article,  it  is  referred  to  as  "the  said  property." 
In  this  connection,  again ,  the  arbitrary  character 
of  the  separation  of  the  property  mentioned  in 
article  8  should  be  kept  m  mind.  There  is 
enough  to  pay  his  legacy  to  the  first  child  upon 
any  construction  of  the  will. 

The  result  will  be  the  same  whether  we  sup- 
pose that  the  testator  began  by  specifically  dis- 
posing of  the  fund  described,  and  then,  for  the 
sake  of  equality,  gave  general  legacies  to  the 
other  children  of  the  same  amount  as  the  spe- 
cific legacy  to  the  eldest,  or  say  that  all  the  leg- 
acies are  demonstrative.  Many  cases  of  weight, 
although  not  binding  upon  us  as  authority,  go 
far  towards  deciding  that  the  legacy  to  the  first 
child,  if  it  stood  alone,  even,  should  be  regarded 
as  demonstrative.  It  is  unnecessary  to  consider 
how  far  they  are  reconcilable  with  Blisa  v.  Am- 
erican Bible  Soc.  2  Allen,  884,  and  other  Mas- 
sachusetts cases.  Boyt  v.  William*,  2  Ruse.  & 
M.  689;  Cunliffev.  CunUffe,2SW.  R.  724; Spar- 
row v.  Jottdyn,  16  Beav.  185;  VUkcr*  v.  Pound, 
6  H.  L.  C.  885;  Mytton  v.  Mytton,  44  L.  J.  Ch, 
18;  Bovsen  v.  Dorranee,  12  R.  I.  269. 

For  these  reasons,  a  majority  of  the  court  are 
of  opinion  that,  as  article  1  is  in  the  nature  of 
a  residuary  clause,  and  the  gift  to  the  testator's 
widow  is  subject  to  the  provisions  of  the  other 
articles,  the  legacies  of  $100,000  to  each  of  the 
children  must  be  paid  in  full. 
Decree  accordingly. 


Sylvester  P.  PIERCE 
e. 

EQUITABLE  LIFE  ASSURANCE  SOCI- 
ETY of  the  United  States. 


1.  The  objection  that  an  inst 
pany,  having  its  legal  existence  in 'an- 
other State,  ought  not  to  be  held  to 
answer  to  a  bill  filed  against  it  in  this 
State*  for  an  accounting  as  to  a  ton- 
tine life  policy  issued  by  it,  when  the 
books  and  papers  required  to  be  exam- 
ined are  properly  kept  in  such  other 
State,— Held,  to  have  been  waived  by 
a  general  answer  and  the  other  facte 
of  the  case. 

2.  Under  a  tontine  policy  which  con- 
tains no  provision  to  the  effect  that 
the  decision  of  the  company  as  to  the 
sum  apportionable  to  it  shall  be  con- 
clusive, and  by  which  the  company 
agrees  to  equitably  apportion  its  share 
of  the  profits  to  it,— the  contention 
that  the  assured  is  bound  by  the  ap- 
portionment made  by  the  company* 
officers,  unless  it  be  shown  that  they 
did  not  act  with  discretion  and  in  good 
faith,  is  untenable. 

8.  Under  the  New  York  decisions  (which 
must  govern  the  construction  of  a  con- 
tract made  between  residents  of  that 
State,  to  be  performed  thereX  —Held,  that 
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the  tontine  policy  in  question  did  not 
create  &  trust;  and  hence  that  the 
bill  for  an  account  was  not  maintain- 
able upon  the  ground  that  the  assured 
was  the  beneficiary  of  a  trust  fund  held 
by  the  defendant  company. 

4.  Such  bill,  filed  after  the  expiration  of 
the  tontine  period,  on  a  policy  still  in 
force,  is,  however,  maintainable  under 
the  statute  giving  jurisdiction  in  eq- 
uity upon  accounts  "where  the  nature 
of  the  account  is  such  that  it  cannot  be 
conveniently  and  properly  adjusted  in 
an  action  at  law."  Pub.  Stat.  chap.  152, 
§  2,  el.  10. 

5.  Such  bill  is  properly  brought  against 
the  insurance  company  alone;  it  not 

being  necessary  that  other  members  of 
the  tontine  class  to  which  plaintiff  be- 
longs should  be  joined,  or  that  the  bill 
should  be  brought  in  their  behalf. 

6.  The  beneficiary  of  a  tontine  policy 
issued  by  a  stock  company  is  not  bound 
by  the  action  of  the  company's  offi- 
cers in  fixing  the  amount  of  profits, 
etc.,  apportionable  to  the  policy,  on  the 
theory  that  such  apportionment  is,  the 
declaration  of  a  dividend  to  a  stock- 
holder. 

7.  A  suit  for  an  account  on  such  policy  is 
not  an  inquiry  concerning  the  relations 
of  the  foreign  company  and  its  stock- 
holders, nor  concerning  the  exercise  of 
its  corporate  duties  by  the  company, — 
jurisdiction  as  to  which  inquiry  is  con- 
fined to  the  courts  of  the  company's 
domicile, — but  is  simply  a  suit  between 
a  creditor  and  the  company  on  a  con- 
tract, which  suit  can  be  entertained 
by  the  courts  of  other  States  than 
that  of  the  company's  domicile. 

(Suffolk  Filed  September  17, 1887.) 

ON  report.  Bill  in  equity  for  an  account. 
Account  decreed. 
This  was  a  bill  in  equity  alleging  that  the 
plaintiff  holds  a  policy,  issued  to  him  by  the 
defendant,  under  what  is  called  the  tontine 
savings-fund  plan,  on  March  27, 1878;  that  the 
defendant  agreed  at  the  end  of  the  tontine  term 
of  ten  years,  to  wit,  on  March  18, 1888,  in  con- 
sideration that  no  dividend  should  be  allowed 
or  paid  the  plaintiff  in  the  meantime,  and  by 
the  terms  of  said  policy,  "  that  all  surplus  or 
profits  derived  from  such  policies  on  tW  ton- 
tine savings-fund  assurance  plan  as  shall  cease 
to  be  in  force  before  the  completion  of  their 
respective  tontine  dividend  periods  shall  be 
apportioned  equitably  among  such  policy  hold- 
ers as  shall  complete  their  tontine  dividend 
periods;  that  upon  the  completion  of  the  ton- 
tine dividend  period  on  March  18,  1888,  pro- 
vided this  policy  shall  not  have  been  terminated 
previously  by  lapse  or  death,  the  legal  holder 
or  holders  of  this  policy  shall  have  the  follow- 
ing option:  (1)  to  withdraw  in  cash  the  policy's 
entire  share  of  the  assets  (whether  in  the  re- 
serve fund  proper  or  in  the  accumulated  sur- 
plus); (2)  to  convert  the  same  into  a  paid-up 
policy  for  an  equivalent  amount,  provided  al- 
ways that  if  the  amount  of  said  paid-up  policy 
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shall  exceed  the  original  amount  of  the  assur- 
ance, a  certificate  of  good  health  from  one  of 
the  society's  medical  examiners  shall  be  re- 
quired; or  (8)  to  continue  the  assurance  for  the 
original  amount,  and  apply  the  entire  tontine 
dividend  to  the  purchase  of  an  annuity,  to  re- 
duce the  subsequent  premiums  falling  due  up- 
on this  policy;  provided  that  if  in  any  one  year 
the  amount  derived  from  such  annuity,  to- 
gether with  dividends  on  this  policy,  shall  ex- 
ceed the  amount  of  premiums  due  thereon,  the 
excess  shall  be  paid  in  cash  to  said  Sylvester 
P.  Pierce  or  assigns;  that  previous  to  the  com- 

!>letion  of  its  tontine  dividend  period  this  pol- 
cy  shall  have  no  surrender  value  in  cash  or  in 
a  paid-up  policy;  that  the  parties  are  citizens 
of  New  York,  the  defendant  having  a  usual 
place  of  business  in  Boston,  and  that  the  con- 
tract was  issued  to  the  plaintiff  in  New  York. 
The  bill  further  alleged  that  the  policy  is  still 
in  force,  and  that  the  defendant  had  refused  to 
account  with  the  plaintiff,  and  that  plaintiff 
was  unable  to  ascertain  what  accumulations  of 
the  tontine  fund  bad  been  made,  and  what  his 
share  thereof  was.  The  plaintiff  prayed  that 
the  defendant  be  ordered  to  account. 

At  the  bearing  by  the  supreme  court,  before 
Holmes,  J.,  the  following  facts  were  found: 
that  the  defendant  is  a  stock  company,  with  a 
capital  of  $100,000,  upon  which  it  may  pay 
dividends  to  stockholders,  not  exceeding  7  per 
cent;  that,  by  the  New  York  law,  the  policy 
issued  to  plaintiff  did  not  create  a  trust,  as 
alleged  in  the  bill,  under  the  evidence  offered; 
but  that  the  computations  on  wbich  the  amount 
of  the  plaintiff's  claim  was  ascertained  were  of 
the  most  complicated  and  difficult  nature,  only 
to  be  understood  by  experts  and  mathemati- 
cians. The  plaintiff  contended  that  the  ac- 
count, taken  in  the  manner  which  he  says  is 
his  right,  would  be  comparatively  simple.  The 
court  ruled  that,  after  a  general  appearance 
(which  it  appeared  had  been  entered)  and  plead- 
ing to  the  merits,  the  defendant  was  too  late  to 
object  to  this  court's  taking  jurisdiction  on  the 
ground  merely  that  this  was  a  New  York  con- 
tract, between  New  York  parties,  supposing 
the  objection  would  have  been  valid  if  taken 
earlier;  and,  so  far  as  that  objection  is  con- 
cerned, if  it  (the  court)  had  any  discretion,  it 
declined  to  dismiss  the  bill  on  that  ground,  and 
reported  the  case  on  the  question  whether  the 
ruling  was  right.  The  court  also  reported  the 
question  as  to  its  finding  of  New  York  law, 
and  whether  a  bill  in  equity  will  lie  in  this  case 
for  an  account,  with  the  agreement  of  the  par- 
ties tbat  no  objection  shall  be  pressed  on  the 
form  of  the  prayers  in  the  bill.  The  following 
cases  were  put  in  evidence  concerning  the  law 
of  New  York,  and  may  be  referred  to: 

Taylor  v.  Charter  Oak  L.  Int.  Co.  9  Daly,  489; 
Henclcen  v.  United  StatetL.  Int.  Co.  11  Daly,  282; 
8.  C.  98  N.  Y.  627;  Verplanck  v.  Mercantile 
Int.  Co.  1  Edw.  Ch.  84;  People  v.  Security  L. 
Int.  A  A.  Co.  78  N.  Y.  114;  Bewley  v.  Equita- 
ble L.  Attur.  Soc.  61  How.  Pr.  844;  Oolien  v. 
New  York  Mut.  L.  Int.  Co.  50  N.  Y  610;  St. 
John  v.  American  Mut.  Li  Int.  Co.  18  N.  Y. 
81;  Uhlmann  v.  New  TorkL.  Int.  Co.  18  Daly, 
47;  8.  C.  21  N.  Y.  W.  D.  6. 

An  appeal  was  taken  from  the  decision  of 
the  court  overruling  the  demurrer.  The  pre- 
siding judge  reported  the  case  on  the  two  ques- 
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>tions  above  stated  for  the  consideration  of  the 
full  court. 

Messrs.  John  P.  Tread  well  and  Ed- 
ward P.  Usher,  for  the  plaintiff: 

The  plaintiff's  case  may  rest  either  on  ground 
of  fiduciary  relation,  or  on  ground  of  compli- 
cated accounts,  or  on  ground  of  specific  per- 
formance. On  one  or  all  of  these  grounds  the 
court  clearly  has  jurisdiction. 

The  accounts  are  on  one  side,  but  a  discovery 
is  sought  of  facts  which  lie  wholly  in  defend- 
ant's Knowledge,  and  which  are  material  to 
plaintiff's  case;  for  the  amount  due  him  cannot 
be  ascertained  in  any  other  way  than  by  a  dis- 
closure of  these  facts  by  defendant.  On  de- 
fendant's own  showing  the  accounts  are  com- 
plicated, and  this  by  itself  is  sufficient  to  give 
equity  jurisdiction,  without  any  relation  of 
trust  between  the  parties. 

Story,  Eq.  Jur.  §§  465-469;  Pom.  Eq.  Jur. 
g  1421;  Kimberly  v.  Dick,  L.  R  18  Eq.  1;  Sey- 
mour v.  Long  Dock  Oo.  20  N.  J.  Eq.  896. 

Lord  Romilly,  M.  R.,  said:  "  It  is  quite  set- 
tled, if  the  account  is  difficult  and  complicated, 
that  it  may  be  taken  in  equity,  even  though 
there  is  no  relation  of  trustee  and  cestui  que 
trust  between  the  parties." 

•Watford,  etc.  R.  Co.  v.  London,  etc.  R.  Go. 
L.  R.  8  Eq.  287. 

Our  statutes  give  jurisdiction  in  suits  upon 
accounts  "when  the  nature  of  the  account  is 
such  that  it  cannot  be  conveniently  and  prop- 
erly adjusted  and  settled  in  an  action  at  law." 

Pub.  Stat.  chap.  151,  6  2,  cl.  10:  Bartlett  v. 
Parks,  1  Cush.  88;  HaUett  v.  Cumston,  110 
Mass.  82. 

This  statute  has  been  liberally  construed  in 
favor  of  giving  jurisdiction  where  it  is  reason- 
able to  suppose  the  machinery  of  the  equity 
court  can  handle  the  matter  more  effectively 
than  would  be  the  case  in  the  courts  of  law,  al- 
though the  difficulties  or  complications  are  not 
such  as  to  render  it  clearly  beyond  the  opera- 
tion of  the  legal  methods.  It  would  seem  as  if 
this  case,  which  is  claimed  by  defendant  to  be 
of  great  complexity  and  difficulty,  is  beyond 
all  question  within  the  purview  of  the  stat- 
ute. 

After  a  general  appearance  and  a  pleading  to 
the  merits,  it  is  too  late  to  object  to  the  juris- 
diction on  the  ground  that  this  was  a  New  York 
contract,  between  New  York  parties,  whatever 
might  have  been  the  force  of  such  objection  if 
taken  earlier.  The  defendant  submitted  to  the 
jurisdiction. 

Peabody  v.  Hamilton,  106  Mass.  217. 

The  statement  in  the  policy  that  the  surplus 
or  profits  should  be  apportioned  "equitably" 
points  directly  to  the  equity  courts  as  the  arbi- 
ter between  the  company  and  the  policy-holder 
on  any  dispute  with  regard  to  such  apportion- 
ment. No  power  outside  of  the  court  sitting 
in  equity  can  determine  finally  and  conclusively 
the  equitable  rule  of  apportionment  binding 
upon  both  the  parties.  If  plaintiff  has  any 
satisfactory  remedy,  it  is  in  equity. 

It  is  improper  to  designate  the  claim  of  plain- 
tiff as  a  claim  for  deferred  dividends.  It  is  a 
claim  for  a  proportion  of  a  fund  made  up,  inter 
alia,  of  dividends,  which,  but  for  the  terms  of 
the  policy,  would  have  been  paid  from  time  to 
time  to  him  and  others  holding  similar  policies, 
but  is  not  a  claim  merely  for  the  dividends  that 


became  due  on  his  policy,  which  were  simply 
withheld  under  agreement. 

None  of  the  cases  cited  in  the  report  at  all 
affect  this  reasoning.  Every  case  fails  to  reach 
and  cover  this,  either  because  there  was  clearly 
no  such  fund  involved,  or  it  was  a  pure  case  of 
ordinary  declaration  of  dividends  out  of  profits. 
The  late  case  of  Uhlmann.  v.  New  York  L,  Int. 
Co.  18  Daly,  47,  rests  on  the  erroneous  assump- 
tion that  the  claim  of  plaintiff  is  for  nothing 
more  than  dividends.  It  is  a  decision  of  an 
inferior  court,  and  one  of  the  judges,  it  is  to 
be  noticed,  dissented.  The  case  shows  a  angu- 
lar confusion  of  ideas  about  the  nature  of  divi- 
dends and  the  right  to  them. 

See  Mass.  Gen.  Hospital  v.  State  Mut.  L.  Ins. 
Co.  4  Gray,  227. 

Messrs.  John  Lowell  and  Robert  BL 
Mor»e,  Jr.,  for  defendant: 

The  court  may  properly  decline  to  take  iuris- 
diction  in  equity  of  a  suit  brought  by  a  citizen 
of  New  York  against  a  New  York  corpora- 
tion, upon  a  New  York  contract  of  life  insur- 
ance, to  compel  the  defendant  to  account  and 
to  pay  to  the  plaintiff  whatever  may  be  found 
due. 

The  fact  that  the  defendant  has  appeared  and 
answered  does  not  preclude  it  from  raising  this 
objection.  It  is  not  denied  that  the  court  has 
jurisdiction  over  the  parties,  but  the  defendant 
contends  that  the  subject-matter  of  the  suit  is 
of  such  a  nature  that  the  court  may  properly 
send  the  plaintiff  to  the  courts  of  New  York 
for  whatever  relief  he  may  be  entitled  to  re- 
ceive. 

Objection  to  the  jurisdiction  of  the  court 
over  the  subject-matter  of  a  suit  may  be  taken 
at  any  stage  of  the  proceedings. 

In  Loomis  v.  Wadhams,  8  Gray,  557,  Thomas, 
J.,  said:  "  Any  defect  of  service  or  of  jurisdic- 
tion, so  far  as  the  person  of  the  defendant  was 
concerned,  had  been  waived  by  his  appearance 
and  answer.  If  the  want  of  jurisdiction  had 
been  of  the  subject-matter,  it  could  not  have 
been  cured  by  the  appearance  of  the  defendant 
The  want  of  jurisdiction  as  to  the  person  was 
cured  by  the  defendant's  voluntary  submission. 
The  distinction  is  a  familiar  ana  sound  one." 

See  also,  to  same  point,  Simondsv.  Parker,  1 
Met  508;  Ricliardson  v.  Welcome,  «  Cush.  831; 
Elder  v.  Dwight  Mfg.  Co.  4  Gray,  201;  RHey  v. 
Lowell,  117  Mass.  76;  Cheshire  v.  Adams  dbC.R, 
Co.  119  Mass.  856;  Smith  v.  New  Fork  Mut  L. 
Ins.  Co.M  Allen.  386;  8tory,  Conf.  L.  §548; 
Williston  v.  Michigan  S.  dk  N.  I.  R.  R.  Co.  18 
Allen,  400;  Wheelock  v.  Lee,  74  N.  Y.  495: 
Fisher  v.  Charter  Oak  L.  Ins.  Co.  20  Jones  & 
8.  179;  Howell  v.  Chicago  dk  N.  W.  R.  R.  Co.  51 
Barb.  878;  Reiner  v.  Salisbury,  L.  R.  2  Cn. 
Div.  878;  Matthaei  v.  Galittin,  L.  R  18  Eq. 
840;  Cumberland  G.  tt  I.  Co.  v.  Hoffman  &  V. 
Co.  80  Barb.  159;  Merrick  v.  Van  8a nt word, 
84  N.  Y.  222;  Eaton  v.  AspinwaU,  19  N.  T. 
119;  Buffalo  A  A.  R.  R.  Co.  v.  Cary,  26  N.  Y. 
75;  Ogdensburgh  dk  L.  C.  R.  R.  Co.  v.  Vermont 
dk  G.  R.  R.  Go.  16  Abb.  Pr.  N.  S.  250. 

This  bill  can  be  maintained,  if  at  all,  only 
(1)  for  the  enforcement  of  a  trust;  (2)  for  the 
specific  performance  of  a  contract;  (8)  for  an 
account. 

The  discovery  sought  is  incidental  to  the  re- 
lief. 

By  the  New  York  law,  which  governs  the 
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construction  of  the  contract  in  suit,  the  policy 
issued  to  the  plaintiff  did  not  create  a  trust. 

In  Beicley  v.  Equitable  L.  Amir.  Soc.  61  How. 
Pr.  844,  the  plaintiff,  a  policy  holder,  brought 
suit  against  the  company  and  its  directors,  al- 
leging that  the  directors  had  misapplied  and 
misappropriated  the  funds  and  property  held 
by  them  in  trust,  and  claiming  that  the  plaintiff 
and  the  other  policy  holders  were  the  real  cestui* 
me  trust  and  owners  thereof.  The  plaintiff 
demanded  an  account,  appointment  of  a  re- 
ceiver, and  an  injunction.  The  defendants  de- 
murred. The  court  sustained  the  demurrer. 
Larremore,  J.,  after  citing  St.  John  v.  Amer- 
ican Mut.  L.  Ins.  Co.  18  N.  Y.  88;  People  v. 
Security  L.  Ins.  A  A.  Co.  78  N.  Y.  114;  Taylor 
v.  Charter  Oak  L.  Ins.  Co.  59  How.  Pr.  468,  and 
other  cases,  said:  "  In  view  of  the  authorities 
above  cited,  it  is  apparent  that  no  trust  was 
created  or  now  exists  between  the  plaintiffs  and 
the  defendant  corporation  or  its  directors." 

In  St.  John  v.  American  Mut.  L.  Ins.  Co. 
supra,  the  court  said:  "An  insurance  upon 
the  life  of  an  individual  is  a  contract  by  which 
the  insurer,  for  a  certain  sum  of  money  or  pre- 
mium proportioned  to  the  age,  health,  profes- 
sion, or  other  circumstances  of  the  person  whose 
life  is  insured,  engages  that  if  such  person  shall 
die  within  the  period  limited  in  the  policy,  the 
insurer  shall  pay  the  sum  specified  in  the  policy, 
according  to  the  terms  thereof,  to  the  person  in 
whose  favor  such  policy  is  granted.  1  am  not 
aware  of  any  principle  of  law  that  distinguishes 
contracts  of  insurance  upon  lives  from  other 
ordinary  contracts,  or  that  takes  them  out  of  the 
operation  of  the  same  legal  rules  which  apply  to 
and  govern  such  contracts." 

See  also,  to  same  point,  Taylor  v.  Charter  Oak 
L.  Ins.  Co.  9  Daly,  489;  People  v.  Security  L. 
Ins.  A  A.  Co.  67  N.  Y.  114;  Cohen  v.  New  York 
Mut.  L.  Ins.  Co.  60  N.  Y.  610;  Cole  v.  Knick- 
erbocker L.  Ins.  Co.  28  Hun,  255;  Bogardus  v. 
New  York  L.  Ins.  Co.  1  N.  Y.  L.  ed.  402  (2 
Cent.  Rep.  150),  101  N.  Y.  889. 

It  is  submitted  that,  neither  at  law  nor  in 
equity,  will  the  court  undertake  to  revise  an  ap- 
portionment which  the  defendant  company,  in 
the  exercise  of  its  discretion  and  in  good  faith, 
has  already  made  as  being  the  fair  and  equitable 
proportion  of  the  profits  due  to  the  plaintiff. 

1.  The  word  "apportion"  is  a  word  of  well- 
settled  legal  signification,  and  has  been  con- 
strued by  the  courts  of  the  State  of  New  York. 
In  Haight  v.  Day,  1  Johns.  Ch.  19,  the  com- 
missioners, to  open  subscriptions  for  the  Catskill 
Bank,  were  "  to  apportion  "  the  excess  among 
the  several  subscribers  as  they  should  judge 
discreet  and  proper.  The  bill  charged  that  the 
commissioners  arbitrarily  apportioned  it  among 
themselves,  their  relations,  favorites,  etc. 
Chancellor  Kent  said:  "The  commissioners 
were  to  '  apportion  the  excess  among  the  several 
subscribers  as  they  should  judge  discreet  and 
proper. '  The  bill  charges  a  gross  inequality  in 
the  apportionment  among  the  subscribers,  and 
that  the  distribution  was  principally  confined  to 
the  commissioners  themselves,  their  relations, 
and  favorites.  *  *  *  Where  a  statute  gives  to 
commissioners  a  discretion  in  a  particular  case, 
and  for  a  special  purpose,  I  doubt  exceedingly 
whether  a  mistake  -of  judgment,  in  that  case, 
can  be  corrected.  The  supreme  court  seemed 
to  think  it  could  not,  in  the  case  of  Lawton  v. 
2  Mass. 


Highway  Comrs.  2  Cai.  182.  In  the  case  of  a 
special  power  granted  to  an  individual  by  will, 
to  be  exercised  according  to  discretion,  the  court 
of  chancery  has  repeatedly  refused  to  interfere, 
and  to  judge  of  the  motive,  where  there  was 
great  inequality  in  the  distribution  of  property 
under  the  trust.  Civil  v.  Ricli,  1  Ch.  809;  Mad- 
dison  v.  Andrew,  1  Ves.  58.  This  is  a  stronger 
case  than  that  of  a  private  trust  created  by  the 
act  of  the  party,  or  of  a  public  trust  created  for 
general  purposes;  and  the  courts  would  cer- 
tainly interfere,  in  this  case,  with  much  greater 
reserve  and  caution.  Here  the  Legislature  se- 
lected the  trustees  by  name  for  a  special  pur- 
pose, and  for  no  other,  and  confided  to  them  to 
act,  in  the  given  case,  as  they  should  judge  dis- 
creet and  proper;  and,  after  the  act  was  per- 
formed, they  were  to  become  fundi  officio. 
*  *  *  These  words,  '  as  they  should  Judge  dis- 
creet and  proper,'  gave  an  undefined  discretion, 
and  would  be  utterly  senseless,  upon  the  con- 
struction that  the  apportionment  was  intended 
to  be,  to  each  subscriber,  in  a  ratio  to  the 
amount  of  his  subscription.  That  would  have 
been  a  plain  mathematical  rule,  without  the 
exercise  of  any  discretion;  and  if  that  had  been 
the  meaning  of  the  law,  it  would,  undoubtedly, 
have  said  so.  The  word  'apportion'  must 
mean,  here,  to  assign  to  each  subscriber,  or  give 
him,  such  portion  as  the  commissioners  should 
deem  meet." 

See  Clarke  v.  Brooklyn  Bank,  1  Edw.  Ch. 
868. 

In  Walker  v.  Devereaux,  4  Paige,  258,  Chan- 
cellor Walworth  said  that  Haight  v.  Day,  1 
Johns.  Ch.  19.  had  been  acted  on  as  law  ever 
since  that  time;  and  in  Le  Roy  v.  New  York,  4 
Johns.  Ch.  856,  it  was  held,  on  the  same  au- 
thority, that  the  court  would  not  interfere  with 
the  discretion  of  assessors  in  whom  was  vested 
discretion  to  impose  an  assessment. 

In  Fisher  v.  The  Charter  Oak  L.  Ins.  Co.  20 
Jones  &  S.  179,  Sedgwick,  Ch.  J.,  said:  "  For 
the  amount  of  the  apportionment  can  be  fixed 
only  through  the  exercise,  in  fact,  of  a  discretion 
by  the  officers  of  the  company,  in  view  of 
present  circumstances  and  future  contingencies. 
A  court  or  lury  could  not  exercise  that  discre- 
tion, even  if  the  agreement  did  not,  as  it  does, 
contemplate  that  the  officers  should  exercise  it 
in  trust  for  the  whole  body  of  the  holders  of 
policies." 

2.  The  main  difference  between  this  policy 
and  an  ordinary  life  insurance  policy  is  that 
under  it  no  dividends  are  to  be  allowed  or  paid 
unless  the  person  insured  survives  the  comple- 
tion of  the  tontine  dividend  period.  Then  he 
shall  receive  a  dividend  out  of  the  surplus  or 
profits  as  provided  in  the  fourth  clause  of  the 
agreement  and  conditions,  which  surplus  or 
profits  "  shall  be  apportioned  equitably  among 
such  policies  as  shall  complete  their  tontine 
dividend  periods." 

But  this  apportionment  is  to  be  made  by  the 
company,  ana  is  not  subject  to  the  revision  of 
the  court;  it  is  merely  the  declaration  of  a 
dividend. 

It  is  well  settled  that  the  court  will  not  inter- 
fere with  the  declaration  of  a  dividend  even  by 
a  domestic  corporation. 

Karnes  v.  Rochester  A  G.  V.  R.  R.  4  Abb.  N. 
S.  107;  Williams  v.  Western  Union  Tel.  Co.  98 
N.  Y.  162;  State  v.  Bank  of  Louisiana,  6  La. 
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745;  Verplanck  v.  Mercantile  Int.  Co.  1  Edw. 
84:  Luling  v.  Atlantic  Mut.  Int.  Co.  46  Barb. 
510;  Ely  v.  Sprague,  1  Clarke,  851;  Pratt  v. 
Pratt,  88  Conn.  446;  Scott  v.  Eagle  Fire  Co.  7 
Paige,  198. 

8.  A  shareholder,  even  still  less  a  policy 
holder,  has  no  right  to  a  share  in  the  profits 
until  they  are  declared. 

WiUiston  v.  Michigan  S.  AN.  LB.  R.  Go.  18 
Allen,  400;  Minot  v.  Paine,  99  Mass.  101; 
Goodwin  v.  Hardy,  57  Me.  148:  Jones  v.  Terre 
Haute  dk  R.  R.  R.  Co.  57  N.  Y.  198:  Hyatt  v. 
Allen,  56  N.  Y.  558;  Granger  v.  Battett,  98 
Mass.  462;  Phelpt  v.  Farmert  db  M.  Bank,  26 
Conn.  269;  Brundage  v.  Brundage,  1  Thomp.  & 
C.  82. 

The  agreement  by  which  surplus,  when  it 
arises,  is  to  be  apportioned,  is  the  law  volunta- 
rily acknowledged  by  the  parties  in  interest, 
and,  until  and  except  as  thus  apportioned, there 
is  no  power  in  the  court  to  divide  and  distribute 
such  surplus. 

The  same  principle  is  involved  as  in  those 
cases  where  it  is  held  that  where  the  price  is  to 
be  fixed  by  a  third  party,  or  a  particular  method 
is  to  be  used  for  ascertaining  it,  no  action  will 
lie  until  the  price  is  so  ascertained. 

Delaware  db  H.  C.  Co.  v.  Pennsylvania  Goal 
Co.  50  N.  Y.  250;  Scott  v.  Avery,  5  H.  L.  Cas. 
811;  United  States  v.  Robeson,  9  Pet.  819  (80  U. 
S.  bk.  8  L.  ed.  142);  Perkins  v.  United  States 
Electric  Light  Co.  15  Reporter,  680;  Milnes  v. 
Gery,  14  Ves.  400;  Scott  v.  Liverpool,  8  De  G.  & 
J.  884;  Hood  v.  Hartshorn,  100  Mass.  117. 

The  plaintiff  cannot  obtain  the  relief  which 
he  seeks,  under  Pub.  Slat.  chap.  151,  $2,  cl.  10, 
relating  to  bills  for  an  account;  for  in  the  cases 
where  this  statute  is  held  to  apply  the  account 
is  not  given  as  relief;  the  plaintiff  is  merely  al- 
lowed to  bring  a  suit  in  equity,  which  at  law 
would  be  an  action  of  contract.  The  plaintiff 
acquires  no  new  rights  on  coming  into  equity; 
the  court  simply  allows  him  to  prove  his  legal 
right  in  equity  because  of  the  difficulty  of 

f roving  it  to  the  satisfaction  of  a  jury  at  law. 
f  he  has  no  right  to  an  account  at  law,  he  will 
not  obtain  an  account  in  equity  under  this  stat- 
ute. The  reference  to  accounts  in  this  statute  is, 
in  general,  to  mutual  accounts,  where  the  balance 
of  one  account  over  another  is  sought  to  be  as- 
certained and  recovered.  This  has  always 
been  the  rule  in  the  equity  practice  of  the  Eng- 
lish courts,  and  it  has  been  followed  lay  the 
courts  of  this  Commonwealth. 

Phillips  v.  Phillips,  9  Hare,  471;  Frietasy. 
Dot  Santos.l  Young  &  J.  574;  Hemings  v.  Pugh, 
4  Giff.  Ch.  456;  Frue  v.  Loring,  120  Mass. 
507. 

In  Marvin  v.  Brooks,  94  N.  Y.  71,  the  court 
said:  "The  best-considered  review  of  the  au- 
thorities puts  the  equitable  jurisdiction  (refer- 
ring to  accounts)  upon  three  grounds:  "the 
complicated  character  of  the  accounts;  the 
need  of  a  discovery:  and  the  existence  of  a  fi- 
duciary or  trust  relation.  1  Story.  Eq.  Jur. 
§  459,  and  note  5.  The  necessity  for  resort  to 
equity  for  the  first  two  reasons  is  now  very 
slight,  if  it  can  be  said  to  exi«t  at  all,  since 
a  court  of  law  can  send  to  a  referee  a  long  ac- 
count, too  complicated  for  the  handling  of  a 
jury,  and  furnishes,  by  an  examination  of  the 
adverse  party  before  trial,  and  the  production 
and  deposit  of  books  and  papers,  almost  as 


complete  a  means  of  discovery  as  could  be  fur- 
nished by  a  court  of  equity." 

And  see-  the  following  cases  where  jurisdic- 
tion in  equity  was  refused,  although  there 
were  complicated  accounts: 

Wardv.  Peek,  114  Mass.  121;  Badger  v. 
McNamara,  128  Mass.  117;  Walker -v.  Brooks, 
125  Mass.  241;  Padwick  v.  Stanley,  9  Hare, 
627;  Dinwiddle  v.  Bailey,  6  Ves.  136;  Moxvn  v. 
Bright,  L.  R.  4  Ch.  App.  292;  Foley  v.  HOI,  % 
H.L.C.  28. 

There  are  two  cases  in  this  Commonwealth 
where  bills  for  account  were  allowed  to  be 
filed  because  of  complication,  although  the 
accounts  were  not  mutual: 

Bartlett  v.  Parks,  1  Cush.  82;  HaUett  v. 
Gumston,  110  Mass.  82. 

But  a  partnership  was  defendant  in  both  of 
these  cases;  and  in  Badger  v.  McNamara,  128 
Mass.  117,  Gray,  Ch.  J.,  said:  "The  case  wholly 
differs  from  those  between  partners,  or  in 
which,  though  the  parties  may  not  be  techni- 
cally partners,  the  account  between  them  is  to 
be  settled  upon  the  same  principles  as  if  they 
were,  and  requires  the  investigation  of  mutual 
charges  and  credits,  as  in  Bartlett  v.  Parks, 
and  HaUett  v.  Gumston,  supra." 

The  bill,  failing  in  relief,  cannot  be  supported 
as  a  bill  for  discovery;  for  all  the  discovery 
asked  for  by  the  plaintiff  can  be  obtained  by 
interrogatories  filed  in  the  proper  action  at 
law. 

Ahrend  v.  Odiorne,  118  Mass.  261;  Emery  v. 
BidweU,  1  Mass.  L.  ed.  75  (1  New.  Eng.  Rep. 
281),  140  Mass.  271. 

In  an  action  at  law  on  the  policy,  the  plain- 
tiff may  recover  the  amount  for  which  the  de- 
fendant is  liable,  and  in  that  action  he  is  en- 
titled to  discovery,  upon  interrogatories,  as  to 
all  points  material  to  the  support  of  his 


Devens,  J.,  delivered  the  opinion  of  the 

court: 

The  policy  in  regard  to  which  the  plaintiff 
seeks  that  the  defendant  shall  render  an  ac- 
count, complaining  that  the  defendant  has  not 
apportioned  to  him  the  share  of  reserve  and 
profits  to  which  he  is  entitled,  was  made  in 
New  York;  the  plaintiff  is,  and  was  at  the  time 
of  bringing  this  bill,  a  resident  of  that  State,  in 
which  the  defendant  has  its  legal  existence. 
Had  the  defendant,  instead  of  appearing  gener- 
ally, objected  originally  that,even  if  an  account 
should  be  taken,  it  ought  not  to  be  held  to  an- 
swer here  to  the  plaintiff,  in  view  of  these  facts, 
and  the  great  inconvenience  involved  in  taking 
such  an  account  at  a  distance  from  the  State  in 
which  its  voluminous  books  and  papers  are 
properly  kept,  such  objection  would  have  been 
worthy  of  serious  consideration.  Even  if  a 
party  was  entitled  to  an  account,  he  might 
under  such  circumstances  be  compelled  to  seek 
it  where  it  could  most  appropriately,  as  well  as 
most  conveniently,  be  rendered.  Any  objection 
to  the  exercise  of  the  jurisdiction  of  the  court, 
founded  upon  these  facts,  must  be  deemed  to 
have  been  waived,  in  the  opinion  of  the  major- 
ity of  the  court,  by  the  general  answer  of  the 
defendant,  and  the  other  facts  appearing  in  the 
case. 

The  principal  characteristics  of  the  policy  of 
life  insurance,  on  which  the  controversy  araes, 
are  these:  It  was  one  for  the  sum  of  $10,000, 
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payable  on  the  decease  of  the  plaintiff  to  his 
executors,  and  was  for  the  term  of  his  life.  It 
was  known  as  a  tontine  policy,  on  the  savings 
insurance  plan,  and  was  to  continue  as  such  for 
the  term  of  ten  years  if  the  plaintiff  should  live 
so  long.  If  the  holder  of  the  policy  died  during 
the  tontine  period,  his  estate  would  not  receive 
any  benefit  from  the  dividends  which  ordinarily 
are  made  on  life  insurance  policies  annually,  or 
at  stated  periods,  which  dividends  consist  of  the 
surplus  of  premiums  after  deducting  the  cost 
of  insurance  and  the  computed  reserve.  These 
being  thus  held  by  the  company  for  the  benefit 
of  the  other  policy  holders,  and  forfeited  by 
him,  bis  estate  would  receive  only  the  amount 
of  his  policy.  If  the  holder  of  the  policy  also 
should  fail,  during  this  tontine  term,  to  keep 
up  his  policy  by  payment  of  the  premiums,  it 
would  be  forfeited.  Policies  of  this  character 
are  kept  in  classes  of  ten,  fifteen,  or  twenty 
years,  according  to  their  tontine  periods;  and 
while  the  funds  of  each  class  are  not  kept  sep- 
arate, distinct  accounts  are  kept  with  each 
class  so  as  to  show  the  amount  to  which  it  is 
entitled,  and  by  this  means  the  amount  due 
upon  each  policy  at  the  expiration  of  its  tontine 
term.  At  the  expiration  of  ten  years,  if  such 
be  the  term,  or  at  the  completion  of  the  tontine 
dividend  period,  it  is  provided  "that  all  the  sur- 
plus or  profits  derived  from  such  policies,  on 
the  tontine  savings  assurance  plan,  as  shall 
cease  to  be  in  force  before  the  completion  of 
their  respective  tontine  dividend  periods,  shall 
be  apportioned  equitably  among  such  policies 
as  shall  complete  their  tontine  dividend  peri- 
ods." The  holder  of  the  policy  then  has  the 
option  "to  withdraw  in  cash  the  policy's  entire 
share  of  the  assets,  whether  in  the  reserve  fund 
proper  or  in  the  accumulated  surplus,"  or  to 
use  his  share  in  various  modes  provided  by  the 
policy  for  the  procurement  of  additional  insur- 
ance or  by  the  purchase  of  an  annuity  for  the 
payment  of  the  premiums  that  may  thereafter 
become  due  on  his  policy.  The  "reserve  fund 
proper"  and  '  accumulated  surplus"  are  made 
up  of  the  dividends  which  have  been  withheld 
on  the  premiums  of  the  class  during  ten  years, 
the  dividends,  thus  withheld,  of  those  who 
have  died  within  the  ten  years,  being  forfeited 
for  the  benefit  of  the  class  to  which  their  policy 
belonged;  and  also  all  payments  made  by,  and 
dividends  withheld  from,  those  who  have  for- 
feited their  policies  by  nonpayment  of  premi- 
ums. 

It  is  the  contention  of  the  defendant  that  the 
plaintiff  is  bound  by  the  apportionment  made 
by  its  officers  in  the  discharge  of  their  duties, 
unless  it  shall  be  shown  at  least  that  they  did 
not  act  in  the  exercise  of  an  honest  discretion 
and  in  good  faith.  We  find  no  words  in  the 
policy  indicating  that  the  decision  of  the  de- 
fendant is  to  be  conclusive,  and  the  words  by 
which  the  defendant  agrees  "equitably"  to  ap- 
portion to  the  plaintiffs  policy  its  share  of  the 
profits  bind  the  defendant  to  make  the  appor- 
tionment, and  imply  that  in  any  proper  pro- 
ceeding it  may  be  inquired  whether  it  has 
properly  fulfilled  this  part  of  its  contract. 

That  the  bill  brought  by  the  plaintiff  cannot 
be  maintained,  on  the  ground  that  he  is  the 
beneficiary  of  a  trust  fund  held  by  the  defend- 
ant, which  is  one  of  the  grounds  upon  which 
the  account  is  often  ordered,  and  upon  which 
2  Mass.  n.  b.  r.,  v.  iv.  56 


theory  the  bill  is  based,  is,  we  think,  reasonably 
clear.  By  the  New  York  law,  which  must  gov- 
ern the  construction  of  a  contract  made  between 
New  York  parties,  to  be  performed  in  that  State, 
it  has  been  found  as  a  fact  by  the  judge  who 

S resided  that  the  policy  issued  to  the  plaintiff 
id  not  create  a  trust.  This  finding  is  fully 
sustained  by  the  evidence  from  the  decisions 
of  the  tribunals  of  that  State.  Taylor  v.  Charter 
Oak  L.  Ins.  Co.  9  Daly,  489;  Heneken  v.  Unit- 
ed States  L.  Int.  Co.  11  Daly,  282;  8.  C.  98  N. 
Y.  627;  Verplanck  v.  Mercantile  Int.  Co.  1 
Edw.  Ch.  84;  People-*.  Security  L.  A  A.  Int.  Co. 
78  N.  Y.  114;  Bewley  v.  Equitable  L.  Amur. 
Soc.  61  How.  Pr.  844;  Cohen  v.  New  York  Mut. 
L.  Int.  Co.  60  N.  Y.  610;  St.  John  v.  Am- 
erican Mut.  L.  Int.  Co.  18  N.  Y.  81;  Uhl- 
man  v.  New  York  L.  Int.  Co.  2  N.  Y.  W.  D.  5. 

While  the  prayers  in  the  plaintiff's  bill  have 
been  made  upon  the  theory  that  there  was  a  trust 
fund  held  by  the  defendant  for  the  benefit  of 
the  plaintiff,  among  others,  as  a  holder  of  a  ten- 
years'  tontine  policy,  no  objection  is  pressed  by 
reason  of  the  form  of  the  bill.  We  proceed  to 
consider,  therefore,  whether,  upon  any  other 
ground  than  that  strictly  of  trust,  the  bill  may  be 
maintained  for  an  account.  Our  statute  gives 
jurisdiction  in  equity  upon  accounts  "where 
the  nature  of  the  account  is  such  that  it  cannot 
be  conveniently  and  properly  adjusted  in  an 
action  at  law."  Pub.  Stat.  chap.  152,  8  2,  cl. 
10. 

Even  if  the  amounts  kept  back  from  the 
plaintiff  and  those  of  his  class  of  policy  holders, 
by  the  retention  of  those  dividends  which 
would  otherwise  have  been  received,  or  of 
those  sums  accruing  from  the  forfeiture  of 
policies  either  in  the  whole  or  in  part,  do  not 
constitute  a  trust  fund,  or  place  the  defendant 
in  a  strictly  fiduciary  capacity,  the  defendant 
was  bound  to  keep  accurate  accounts  of  tbem, 
and  of  all  interest  and  profit  thereon,  if  any. 
All  the  facts  were  entirely  within  its  own 
knowledge,  and  it  is  only  thus  that  it  could  be 
determined  what  equitably  should  be  appor- 
tioned to  the  plaintiff.  It  is  said  that  the  plain- 
tiff has  a  sufficient  remedy  at  common  law; 
that  he  could  bring  his  action  at  law;  and  that 
upon  proper  interrogatories  addressed  to  the  de- 
fendant, all  the  information  necessary  for  the 
proper  adjustment  of  the  account  could  be  ob- 
tained. But,  even  if  an  action  at  law  could  be 
maintained  where  an  account  is  complicated, 
so  that  a  full  examination  and  settlement  of 
previous  accounts,  transactions,  or  methods  of 
business  is  necessary:  and  where  the  whole 
matter  is  entirely  within  the  knowledge  of  the 
defendant, — it  cannot  so  conveniently  or  accu- 
rately be  investigated  at  common  law  as  in 
equity.  Even  if  a  trial  by  jury  be  claimed 
and  allowed,  the  court  might,  in  a  suit  in  equi- 
ty, so  mould  the  issues  and  direct  the  course 
of  the  trial  as  to  avoid  many  of  the  difficulties 
attending  a  trial  at  common  law.  Hallett  v. 
Gumtton,  110  Mass.  32. 

It  was  thus  held  in  the  case  cited  that  one 
who  was  not  a  partner,  but  was  entitled  to  share 
in  the  net  profits  of  a  business,  might  maintain 
a  bill  for  an  account  against  a  partnership, 
which  necessarily  involves  an  examination  of  its 
transactions  and  its  whole  course  and  methods 
of  conducting  business. 

i    In  Massachusetts  Gen.  Hotp.  v.  State  Mut. 
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L.  Astur.  Go.  4  Gray,  227,  it  was  said  that  the 
plaintiff  might  properly  maintain  a  bill  for  an 
account  of  the  net  profit  arising  from  the  in- 
surance of  lives,  made  by  it,  one  third  of  which 
the  defendant  was  by  law  bound  to  pay  the 
plaintiff. 

That  the  accounts  are  singularly  complicated, 
and  that  the  method  by  which  the  value  of  the 
shares  of  the  plaintiff  which  he  has  obtained 
by  full  payment  of  his  premiums  and  comple- 
tion of  his  tontine  period  is  ascertained,  is  one 
of  much  complexity  and  difficulty  in  its  appli- 
cation, appears  from  the  evidence  reported.  A 
court  of  equity  is  the  appropriate  tribunal  for 
dealing  with  such  an  account,  and  the  defend- 
ant is  fairly  bound  to  produce  an  account,  from 
the  data  m  its  possession,  which  shall  show 
that  it  has  complied  with  its  promise,  equitably 
to  apportion  to  plaintiff  his  share  in  the  ac- 
cumulations made  through  the  operation  of  the 
tontine  provisions  in  his  policy. 

Nor  do  we  perceive  that  it  is  necesary  to  join 
any  more  of  this  class  of  policy  holders  in  the 
bill,  or  that  the  bill  should  be  brought  on  their 
behalf.  It  appears  by  the  answer  of  the  de- 
fendant, and  also  by-  the  evidence,  that  all 
the  policy  holders  of  the  class  to  which  the 
plaintiff  belonged,  have  been  settled  with,  and 
received  the  amount  apportioned  to  them  by 
the  defendant  corporation.  But  even  if  it  did 
not,  the  plaintiff  made  his  individual  contract 
with  the  defendant;  and  if  others  have  similar 
contracts,  depending  on  similar  states  of  facts, 
they  in  no  way  affect  his;  he  has  no  demand 
upon  anyone  other  than  the  defendant,  and 
nothing  that  he  will  receive  from  the  defend- 
ant will  in  any  way  affect  the  claims  of  others. 

It  is  contended  that  the  apportionment  of  the 
reserve  or  accumulated  profits  to  be  made  at 
the  conclusion  of  the  tontine  dividend  period 
is  but  the  declaration  of  a  dividend,  and  that 
the  court  will  not  interfere  with  the  declara- 
tion of  a  dividend,  even  by  a  domestic  cor- 
poration, it  being  a  question  solely  for  its  di- 
rectors, or  other  proper  officers,  whether  any 
shall  be  made;  if  so,  of  how  much;  and  that 
until  this  is  made,  no  stockholder  has  any  rights 
in  any  profits  that  have  been  made,  or  assets 
that  might  be  divided.  Conceding  this  to  be 
the  general  law,  the  amount  to  be  apportioned, 
or  which  the  plaintiff  is  entitled  to  have  appor- 
tioned, is  not  a  dividend  in  the  limited  sense  in 
which  the  word  is  used  in  its  application  to 
dividends  to  stockholders.  Between  stock- 
holders and  the  corporation  of  which  they  are 
members,  no  relation  of  debtor  or  creditor  or- 
dinarily exists,  nor  does  any  arise  until  a  divi- 
dend has  been  declared.  The  affairs  of  the 
corporation  are  managed  by  them,  or  those 
whom  they  elect  as  officers,  and  by  this  ad- 
ministration of  affairs  they  are  bound.  The 
plaintiff  is  not  a  member  of  the  corporation, 
but  its  creditor,  who  has  contracted  with  it. 
At  the  end  of  a  fixed  period,  having  complied 
with  the  contract  on  his  own  behalf,  and  made 
the  payments  required,  he  is  entitled  to  have 
apportioned  to  him  his  share  of  a  certain  com- 
puted fund.  The  defendant  has  no  right  to 
withhold  it  as  a  corporation  may  withhold  a 
dividend  from  a  stockholder.  This  share,  or  its 
equivalent  in  value,  is  plaintiffs  own  property, 
and  not  that  of  the  defendant  corporation. 

Nor  is  it  important  that  the  sum  to  be  com- 


puted as  belonging  to  the  class,  and  from  which 
the  apportionment  to  the  plaintiffs  policy  is  to 
be  made,  is  constituted  partially  of  dividends 
which,  but  for  the  tontine  contract,  would  have 
been  previously  paid  upon  the  policy.  It  may 
be  that  the  amount  of  the  dividends  annually, 
or  at  other  stated  intervals,  distributed  to  policy 
holders,  could  absolutely  be  determined  by  the 
officers  of  the  corporation.  If  this  is  so,  the 
plaintiff  would  still  have  a  right  to  an  account, 
and  to  ascertain  whether  the  dividends  reserved 
under  his  contract  were  proportionally  the 
same  as  those  declared  on  other  life  insurance 
policies;  having  relation  to  their  different  cir- 
cumstances; or  at  least  to  ascertain  what  were 
the  amounts  reserved  as  dividends  to  be  passed 
to  the  credit  of  the  fond  when  it  should  be 
computed,  if  it  had  no  actual  existence. 

In  our  view  of  the  case,  if  the  defendant 
was  a  domestic  corporation  there  would  be  a 
right  on  the  part  of  the  plaintiff  to  have  an  ac- 
count taken,  and  to  ascertain  thereby  whether 
a  fair  apportionment  had  been  made.  If  the 
defendant  had  kept  no  account,  if  it  had  no 
means  of  furnishing  it,  or  showing  whether  it 
had  dealt  justly  or  unjustly  with  tile  plaintiff, 
it  should  be  answerable  for  the  injury  which  it 
had  occasioned  by  its  neglect  to  do  what  the 
contract  implies  it  would  do.  The  defendant 
is,  however,  a  foreign  corporation,  and  it  is 
urged  that  this  court  ought  not  to  take  juris- 
diction of  the  case  if  it  were  possible  so  to  do, 
and  -that,  practically,  it  is  impossible  for  it  to 
effect  justice  between  the  parties. 

That  it  is  a  matter  of  grave  inconvenience  to 
the  defendant  to  be  hold  to  account  here  may 
be  conceded.  That  if  the  objection  had  been 
promptly  taken  that  the  plaintiff  was  a  resi- 
dent of  New  York,  as  well  as  the  defendant,  it 
would  have  received  serious  consideration,  we 
have  heretofore  suggested  (Smith  v.  New  Yerk 
Mut.  L.  In*.  Go.  14  Allen,  886);  but  we  find 
no  inconvenience  that  is  insuperable.  The  de- 
fendant has  an  established  place  of  business  in 
this  Commonwealth,  and  an  agent  to  receive 
service  of  lawful  process.  It  may  be  presumed 
that  it  anticipates  that  the  profits  of  the  busi- 
ness will  compensate  for  the  inconvenience  of 
being  held  to  answer,  and,  in  a  proper  case, 
to  account  in  a  State  other  than  that  to  which 
it  owes  its  corporate  existence.  It  is  true  that 
we  cannot  bring  the  officers,  or  the  books,  or 
the  assets  of  this  corporation  within  our  juris- 
diction, but  the  corporation  is  itself  lawfully 
before  us.  We  shall  not  assume  that  it  will 
neglect  any  order  that  we  may  pass,  nor  indi- 
cate how  such  order  may  be  enforced;  or,  if  it 
cannot  be  enforced,  how  such  proceeding  may 
be  had  that  the  plaintiff  may  be  indemnified 
for  the  violation  of  the  contract  made  with  him. 

It  is  a  further  objection  that  the  case  requires 
us  to  exercise  a  jurisdiction  over  the  corpora- 
tion in  its  corporate  functions,  in  the  matter  of 
its  internal  economy,  and  in  the  relations  ex- 
isting between  it  ana  its  policy  holders. 

The  statute  under  which  this  corporation  is 
subjected  to  the  service  of  process  does  not  it 
is  true,  necessarily  bring  the  subject-matler  of 
the  suit,  or  the  remedy  sought,  within  the  ju- 
risdiction of  this  court;  nor  do  the  rights  and 
liabilities  of  parties  under  local  laws,  of  necat- 
sity,  follow  them  into  other  juriwfictioB*. 
Smith  v.  New  York  Mut.  L.  Bit.  Co.  tvpra. 
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Did  the  inquiry  before  us  concern  the  rela- 
tion between  the  defendant  corporation  and  its 
stockholders,  we  could  not  undertake  to  pass 
upon  or  determine  it.  New  Haven  II.  8.  Nail 
Co.  v.  Linden  Spring  Co.  1  Mass.  L.  ed.  602 
(2  New  Eng.  Rep.  580),  142  Mass.  349. 

Such  an  inquiry  is  to  be  determined  by  the 
local  tribunal.  Were  the  case  such  that  we 
were  called  upon  to  pass  any  order  directing  or 
controlling  the  corporation  in  the  exercise  of 
its  corporate  duties,  we  have  no  such  jurisdic- 
tion as  would  enable  us  to  do  it.  The  subject- 
matter  would  not  be  within  our  province.  But 
in  the  case  at  bar  the  plaintiff  is  a  creditor,  and 
not  a  member  of  the  corporation.  He  has  a 
contract  with  it  which  he  claims  the  corpora- 
tion has  not  fairly  performed.  There  is  no 
question  of  its  internal  economy  involved,  as 
when  the  relation  between  its  members  and  the 
corporation  are  concerned.  If  it  has  adopted 
any  method  of  conducting  its  business,  incon- 
sistent with  the  due  performance  of  its  con- 
tract, such  a  method  of  administration  will  not 
deprive  the  plaintiff  of  any  rights.  It  can  no 
more  refuse  to  account  than  could  an  indi- 
vidual to  whom  plaintiff  entrusted  his  moneys 
on  any  similar  contract.  In  dealing  with  the 
plaintiff,  the  corporation  dealt  with  an  outside 
party,  and  only  the  relation  which  it  bears  to 
such  party  claiming  to  be  its  creditor  is  here 
involved. 

The  question  whether,  if  the  defendant  is  to 
account,  on  what  principles  it  shall  do  so,  or 
whether,  if  the  case  is  submitted  to  an  auditor 
or  master,  it  shall  be  so  submitted  by  an  order 
which  shall  direct  him  how  the  account  shall  be 
taken,  have  not  been  discussed  and  are  not  con- 
sidered. It  may  be  that  further  evidence  may 
be  required  before  they  can  be  disposed  of 
than  has  yet  been  taken. 

Decree  for  account. 


Darius  WELLINGTON 
v. 

John  V.  APTHORP,  Admr.  with  the  Will 
Annexed  of  Mary  Cbism,  Deceased. 

1.  It  is,  in  law,  competent  for  a  valid  oral 
contract  to  be  made,  to  leave  a  cer- 
tain sum  of  money  by  will  to  a  par- 
ticular person  in  consideration  of  ser- 
vices thereafter  to  be  rendered  by  the 
promisee  to  the  promisor,  provided  such 
services  are  in  fact  thereafter  rendered 
and  accepted  in  pursuance  of  such  con- 
tract, although  the  promisee  did  not 
bind  himself  in  advance  to  render  them. 
The  performance  of  the  consideration 
renders  the  contract  binding,  and  gives 
a  right  of  action  upon  it. 

2.  W,  who  was  the  brother-in-law  of  C. 
an  unmarried  woman,  was  in  the  habit 
of  advising'  her  about  her  business 
affairs ;  his  services  were  valuable;  be- 
fore the  sale  by  her  of  certain  real  estate 
which  she  had  bought  by  his  advice, 
she  told  him  that  if  a  profit  of  $10,000 
was  made  he  should  have  one  half  or 
part  of  it;  the  transaction  resulted  in  a 
profit  of  that  amount  to  C,  but  nothing 
was  paid  to  W.  Afterwards  C  told  W 
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that  if  he  would  go  on  and  act  as  her 
adviser,  she  would  make  a  will  giving 
his  wife  $6,000;  and,  in  the  event  of  his 
wife's  dying  before  him,  she  would,  by 
a  new  will  or  codicil,  bequeath  him 
$6,000.  W  assented  to  this,  and  C  made 
a  will  leaving  $5,000  to  W's  wife.  There- 
after C  made  other  profitable  transac- 
tions by  W's  advice.  Subsequently, 
W's  wife  being  fatally  ill,  C  told  him 
that  she  (C)  desired  to  visit  the  West 
some  months  later,  and  that  if  he  would 
accompany  her,  and  would  continue  to 
serve  her  in  the  management  of  her 
property,  she  would  make  a  will  leav- 
ing him  $5,000,  and  would  pay  the  ex- 
penses of  such  iourney.  W  assented, 
and  C  destroyed  her  former  will  and 
made  a  new  one  containing  a  legacy  of 
$6,000  to  W.  W's  wife  died,  and  there- 
after he  accompanied  C  on  her  visit  to 
the  West,  and  continued  to  manage  her 
business  matters.  Thereafter  C  made  a 
will  revoking  all  former  wills,  and  con- 
taining no  legacy  to  W,  and  died- where- 
upon W  sued  her  estate  for  $6,000  and 
the  expenses  incurred  by  him  on  the 
said  journey.  Held,  that  there  was  not 
enough  in  the  facts  to  repel  the  ordinary 
presumption  that  C's  promise  was  a 
contract,  which  when  made  was  in- 
tended and  understood  by  both  parties 
to  be  binding  upon  her;  and  that  W 
was.entitled  to  recover  the  sums  sued 
for. 

(Suffolk  Filed  September  24, 1887.) 

ON  report,  upon  plaintiff's  exceptions.  Ex- 
ceptions sustained. 
The  case  was  tried  in  the  Superior  Court  be- 
fore Bacon,  J.,  and  reported  by  him  to  this 
court,  with  the  following  report: 

This  is  an  action  of  contract  against  the  de- 
fendant, as  administrator  with  the  will  annexed 
of  the  estate  of  Mary  Chism,  deceased,  upon  an 
agreement,  as  the  plaintiff  claims,  made  by  her 
with  the  plaintiff  on  or  about  May  28, 1878,  to 
bequeath  to  him  by  her  last  will  the  sum  of 
$6,000,  and  pay  bis  expenses  of  a  journey  to 
California  and  Nevada  in  accompanying  her 
there  in  the  fall  of  1878;  and  also  upon  account 
annexed  for  services  in  managing  her  property, 
in  accompanying  her  to  California  and  Neva- 
da, and  for  cash  paid  as  expenses  on  said  visit. 

The  case  was  sentfto  an  auditor,  whose  re- 
port is  hereto  annexed,  and  is  made  a  part  of 
this  report. 

Trial  by  jury  was  waived,  and,  upon  the 
trial  before  me,  the  plaintiff  put  said  auditor's 
report  in  evidence,  and  rested.  The  defendant 
thereupon  called  the  plaintiff,  who  testified  that 
he  was  married  again  in  November,  1879;  that 
he  did  not  inform  said  Mary  Chism,  before- 
hand, of  his  intended  marriage;  that  there  was 
no  occasion  for  his  doing  so;  that  he  did  in- 
form her  thereof,  by  a  messenger,  on  the  day 
of  the  marriage;  and  that  she  was  not  present 
at  the  ceremony;  nor  was  anyone  else,  except 
the  necessary  parties. 

Said  auditors  report,  and  the  foregoing  tes- 
timony of  the  plaintiff,  were  all  the  evidence 
in  the  case. 
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Upon  this  evidence,  I  found  for  the  plaintiff 
in  the  sum  of  $473.24,  with  interest  from  the 
date  of  the  writ,  for  the  expenses  of  his  jour- 
ney to  California  and  Nevada  paid  by  him,  as 
alleged  in  the  declaration;  to  which  finding  the 
defendant  excepted.  But  I  found  that  the  facts 
stated  in  the  auditor's  report  did  not  sufficiently 
show  that  a  binding  agreement  was  entered  in- 
to by  said  Mary  Chism  with  the  plaintiff,  to 
make  a  will  in  his  favor;  and  that  the  agree- 
ment declared  upon,  whereby  she  was  to  be- 
queath to  him  by  her  last  will  the  sum  of  $5,000, 
was  not  proved,  as  alleged:  and  upon  these  is- 
sues I  found  for  the  defendant  I  also  found 
for  the  defendant  upon  the  items  of  the  account 
annexed  for  services  rendered  in  the  manage- 
ment of  said  Mary  Chism's  property,  and  in 
accompanying  her  on  a  visit  to  California  and 
Nevada.  To  which  findings  the  plaintiff  ex- 
cepted, and  I  report  the  case  for  the  determi- 
nation of  the  Supreme  Judicial  Court. 

Auditor's  Report. 

Pursuant  to  a  rule  of  court  in  the  above-en- 
titled action,  I  have  met  and  heard  the  parlies, 
examined  their  vouchers  and  evidence,  and  re- 
port thereof: 

1.  The  defendant  is  administrator  with  the 
will  annexed  of  Mary  Cbism,  deceased.  Prior 
to  1853,  Mary  Chism,  with  two  sisters,  Char- 
lotte and  Octavia,  kept  a  boarding-house  in 
Boston.  The  plaintiff  had  boarded  with  them, 
and  in  1853  he  married  Charlotte  Chism.  Af- 
ter their  marriage,  the  plaintiff  and  his  wife 
continued  to  board  with  Mary  Chism  during 
the  greater  part  of  the  time  until  the  death  of 
said  Charlotte. 

2.  About  1862  the  two  sisters,  Mary  and  Oc- 
tavia, had  acquired  by  inheritance  and  their 
savings  about  $4,000,  which  sum,  by  advice  of 
the  plaintiff,  was  withdrawn  from  savings 
banks  and  invested  in  United  States  bonds. 

8.  Octavia  Chism  died  in  August,  1868,  and 
her  share  in  said  bonds  came  into  the  posses- 
sion of  Mary  Chism.  In  July,  1868,  by  advice 
of  the  plaintiff,  Mary  Chism  invested  the  pro- 
ceeds or  said  United  States  bonds  in  the  equity 
of  real  estate  on  Rowe,  afterwards  Chauncy 
Street. 

4.  While  Mary  Chism  was  owner  of  the  equi- 
ty of  the  Chauncy  Street  estate,  and  when  there 
was  a  prospect  of  making  a  profit  upon  it  of 
about  $10,000,  she  told  the  plaintiff  if  such 
profit  was  made  by  him  he  should  have  one 
half  or  a  part  of  it. 

5.  In  April,  1868,  the  equity  of  the  Chauncy 
Street  estate  was  sold  at  a  profit  of  $10,000 ; 
this  sale  was  negotiated  and  advised  by  the 
plaintiff.  Shortly  after  this  sale  had  been 
made,  Mary  Chism  told  the  plaintiff  if  he  would 
go  on  and  act  as  her  agent  and  adviser  respect- 
ing her  investments,  she  would  make  a  will, 
giving  the  plaintiff's  wife  a  legacy  of  $5,000 ; 
and,  m  the  event  of  the  plaintiff  b  wife  dying 
before  the  plaintiff,  she  would  then  by  a  new 
will  or  codicil  bequeath  the  legacy  of  $5,000 
to  the  plaintiff.  The  plaintiff  assented  to  said 
arrangement,  and  a  day  or  two  after  this  con- 
versation Mary  Chism  executed  a  will  contain- 
ing a  legacy  of  $5,000  to  Charlotte,  wife  of 
the  plaintiff. 

6.  After  the  execution  of  said  will,  and  while 
it  was  unrevoked,  in  June,  1868.  Mary  Chism 


purchased  an  equity  in  real  estate,  on  Wash- 
ington Street,  ana  sold  it  at  a  profit  in  January, 
1869.  In  January,  1869,  the  plaintiff  intended 
to  purchase  on  his  own  account  the  equity  of 
an  estate  on  Bedford  Street,  and  applied  to 
Mary  Chism  to  borrow  $2,000  to  be  used  in 
such  investment ;  she  expressed  the  wish  to 
join  in  the  transaction,  and  the  plaintiff  ab- 
sented. They  agreed  that  she  should  advance 
all  the  money,  and,  after  receiving  7  per  cent 
interest  thereon,  the  profits  should  be  equally 
divided.  She  did  furnish  the  money,  the  title 
was  taken  and  mortgage  given  in  her  name. 
After  paying  her  the  7  per  cent  interest,  the 
profits  of  this  investment  were  between  $4,000 
and  $5,000,  and  were  equally  divided.  The 
estate  was  sold,  part  in  1873,  and  the  balance 
in  1874.  In  1876,  she  purchased  the  equity  of 
an  estate  on  Mt.  Vernon  Street,  which  she  re- 
tained at  her  death.  All  the  above-mentioned 
purchases  and  sales  of  real  estate  were  nego- 
tiated and  advised  by  the  plaintiff,  and  made 
solely  upon  his  judgment. 

7.  In  June,  1878,  the  plaintiff's  wife,  Char- 
lotte, died.  A  few  weeks  before  her  death, 
and  when  it  was  apparent  she  was  fatally  ill. 
Mary  Chism,  with  the  knowledge  of  said  Char- 
lotte, told  the  plaintiff  that  she  desired  to  visit 
California  and  a  brother  who  resided  in  Nevada, 
and  that  if  the  plaintiff  would  accompany  her 
there  in  the  fall  of  that  year,  she,  in  consider- 
ation of  his  so  accompanying  her,  and  of  the 
services  he  had  rendered  and  might  thereafter 
render  her  respecting  the  management  of  her 
property,  would  make  a  will  giving  him  $5,000, 
and  pay  his  expenses  of  the  journey.  The 

Slaintiff  assented  thereto;  and  therefore,  in 
lav  or  June,  1878,  Mary  Chism  destroyed  the 
will  before  mentioned  and  executed  a  new  one. 
wherein  she  gave  the  plaintiff  a  legacy  of  $5,- 
000.  At  this  time  Mary  Chism's  property  was 
about  $23,000,  and  it  had  been  acquired  largely 
by  the  advice  and  management  of  the  plaintiff; 
and  I  find  that  the  plaintiff's  advice  was  valu- 
able and  his  management  judicious,  and  was 
given  and  rendered  whenever  requested  or  re- 
quired, and  he  has  received  no  compensation 
therefor,  except  as  stated  in  If  6.  respecting  the 
Bedford  Street  property. 

8.  In  the  fall  of  1878  and  the  winter  follow 
ing  the  plaintiff  accompanied  Mary  Chism  to 
Nevada  and  California,  and  then  and  there- 
after in  all  respects  complied  with  and  fulfilled 
the  aforesaid  agreement  And  I  find  that  the 
items  of  cash  paid  by  him  for  expenses  of  the 
journey,  alleged  in  items  3  to  50,  both  inclu- 
sive, of  the  account  annexed  to  the  declaration, 
and  amounting  to  $478.24,  were  incurred  by 
him,  and  are  reasonable,  and  should  be  allowed. 

9.  Mary  Chism  died  October  18.  1883,  with 
out  issue  and  unmarried,  leaving  a  will  revok- 
ing all  former  wills,  dated  December  80, 1886. 
which  was  admitted  to  probate  November  12, 
1883,  and  contains  no  legacy  to  the  plaintiff. 

Whether  or  not,  upon  the  facts  stated  bd£» 
report,  the  plaintiff  is  entitled  to  recover  ssv 
greater  sum  than  said  $473.24,  is  reserved  Mr 
the  ruling  of  the  court. 
Mr.  J.  S.  Pat  ton,  for  plaintiff: 
An  auditor's  report  is  not  only  prima  ftmt 
evidence  of  the  facts  stated  in  it,  upon  wMofc 
the  jury  may.  if  those  facts  show  that  t*» 
plaintiff  is  entitled  to  recover,  find  a  verdict  for 
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the  plaintiff,  but  is  so  far  conclusive  that  the 
jury  is  bound  so  to  find,  unless  the  report  is 
rebutted  or  overbalanced  by  other  evidence. 

Allen  v.  Hawk*,  11  Pick.  861 ;  Bradford  v. 
Steven*,  10  Gray,  879. 

In  jury-waived  trials  the  court  is  equally 
bound  thereby  in  making  its  findings  of  fact. 

Pub.  Stat.  chap.  167,  $  69. 

There  was  no  evidence  in  this  case  rebutting, 
contradicting,  or  modifying  the  auditor's  report. 
The  facts  stated  in  it  are  therefore  to  be  taken 
as  proved  or  admitted  as  true,  and  were  so 
treated  by  the  justice  who  heard  the  case. 

The  auditor  found  in  express  terms  that  Mary 
Chism's  proposition  and  the  plaintiff's  assent 
thereto  was  an  "agreement."  There  was  an 
explicit  offer  by  Mary  Chisra,  accepted  by  the 
plaintiff,  which  thereupon  became  a  binding 
promise  on  her  part. 

Hubbard  v.  Coolidge,  1  Met.  84. 

There  was  a  good  and  sufficient  consider- 
ation for  the  promise  at  the  time  it  was  made. 
The  services  theretofore  rendered  her  by  the 
plaintiff  had  been  rendered  at  her  request,  and 
upon  her  promise  to  compensate  him  for  them, 
and  formed  with  his  assent  a  sufficient  con- 
sideration for  the  new  promise. 

Latnpletgh  v.  Brathwait,  1  Smith,  Lead.  Cas. 
7th  ed.  222. 

The  plaintiff's  acceptance  of  her  offer  made 
a  complete -contract,  in  which  his  promise  to 
accompany  her  on  her  visit  formed  a  sufficient 
consideration  for  her  promise. 

Boston  &  M.  R.  R.  v.  Bartlett,  8  Cush.  225; 
Backus  v.  Spaulding,  116  Mass.  418  ;  Hubon  v. 
Park,  116  Mass.  541. 

Even  if  the  parties  did  not  enter  into  a  mutual 
agreement  at  the  time,  her  promise  to  compen- 
sate him  in  the  manner  proposed  by  her  be- 
came, upon  his  performing  the  acts  and  ser- 
vices in  consideration  of  which  the  promise  was 
made,  and  her  acceptance  of  the  same,  a  bind- 
ing agreement  on  her  part  to  make  a  will  giv- 
ing the  plaintiff  $5,000,  and  pay  his  expenses 
of  the  journey. 

Goward  v.  Waters.  98  Mass.  596 ;  Marie  v. 
Garrison,  83  N.  Y.  14  ;  Storm  v.  United  States, 
94  U.  S.  88(24  L.  ed.  42). 

If  Mary  Chism  did  agree  for  a  sufficient  con- 
nideration  to  make  a  will  giving  the  plaintiff 
$5,000,  the  court  was  bound  to  construe  and 
interpret  that  agreement;  t.  e.,  determine  its 
legal  effect  as  a  matter  of  law,  and  could  not 
find  its  meaning  and  effect  as  a  matter  of  fact. 

Pratt  v.  Lahgdon,  12  Allen,  544  ;  Sfiort  v. 
Woodward,  18  Gray,  86 ;  Globe  Works  v.  Wright, 
106  Mass.  216. 

The  true  construction  and  interpretation  of 
Mary  Chism's  agreement  to  make  a  will  giving 
the  plaintiff  $5,000,  is  that  she  was  to  make  and 
leave  a  will  which  would  give  him  that  sum  at 
her  death.  Every  contract  is  to  be  construed  ac- 
cording to  the  true  intent  of  the  parties  to  it, 
which  intent  is  to  be  ascertained  from  the 
language  used,  in  the  light  of  the  circumstances 
under  which  the  contract  was  made. 

Gray  v.  Clark,  11  Vt.  588. 

Where  there  is  any  ambiguity  in  the  language 
of  a  contract,  such  construction  and  interpre- 
tation should  be  given  to  it  as  to  make  it  ope- 
rative and  effectual,  on  the  ground  that  the 
parties  intended  that  result,  rather  than  that 
2  Mass. 


it  should  be  inoperative,  frivolous,  or  meaning- 
Story,  Cont.  5th  ed.  §§  781,  784  ;  TfiraU  v. 

Newell,  19  Vt.  202  ;  Patrick  v.  Grant,  14  Me. 

283 :  Archibald  v.  Tliomas,  8  Cow.  284  ;  Lilly 

v.  Ewer,  1  Doug.  72;  Atwood  v. Cobb,  16  Pick. 

227  ;  White  v.  Snell.  5  Pick.  425. 
If  there  is  any  doubt  as  to  the  meaning  of  the 

words,  "  would  make  a  will  giving  $5,000  "  to 

the  plaintiff,  they  should  be  construed  most 

strongly  in  favor  of  the  plaintiff,  who  has  been 

misled  by  and  spent  his  time  upon  the  strength 

of  them. 
Barney  v.  Newcomb,  9  Cush.  46. 
A  promise,  upon  a  sufficient  consideration,  to 

bequeath  a  legacy  to  the  promisee,  is  valid. 
Canada  v.  Canada,  6  Cush.  15  ;  Ridley  v. 

Ridley,   84  Beav.  478 ;  Jenkins  v.  Stetson,  9 

Allen,  128. 

Such  a  promise,  though  not  in  writing,  is  not 
within  the  Statute  of  Frauds. 

Peters  v.  Westborough,  19  Pick.  864 ;  Boyle 
v.  Dixon,  97  Mass.  208  ;  Bell  v.  Hewitt,  24  Ind. 
280  :  King  v.  Hanna,  9  B.  Mon.  869. 

Messrs.  Archibald  M.  Howe  and 
Thomas  J.  Homer,  for  respondent : 

The  plaintiff 's  claim  rests  upon  Mary  Chism's 
alleged  promise,  which  was  not  in  any  sense  a 
contract,  but  merely  a  representation  of  future 
intention  concerning  a  state  of  facts  not  act- 
ually in  existence  at  the  time  she  spoke;  and, 
there  being  no  evidence  of  fraud  on  Mary 
Chism's  part,  her  representative,  the  defendant 
in  this  case,  is  not  estopped  to  deny  the  liability 
of  her  estate. 

Maunsell  v.  White,  4  H.  L.  Cas.  1089;  Jorden 
v.  Money,  5  H.  L.  Cas.  214;  Maddison  v.  Al- 
derson,  L.  R.  8  App.  Cas.  467,  overruling  Lofus 
v.  Maw,  8  Giff.  608;  Ixingdon  v.  Doud,  10  Al- 
len, 436. 

The  plaintiff  had  an  option  to  perform  or 
not  to  perform  any  and  all  the  services  he  ren- 
dered or  was  to  render  Mary  Chism;  his  under- 
taking was  voluntary  and  was  uncertain  in  its 
character.  Mary  Chism  could  have  dismissed 
him  or  have  paid  him  any  sum  she  pleased,  or 
nothing;,  without  leaving  him  any  remedy 
therefor  either  at  law  or  in  equity. 

His  undertaking  was  such  that  it  could  not 
form  a  good  consideration  which  would  sup- 
port Mary  Chism's  promise. 

See  Maddison  v.  Alder  son,  supra;  Taylor  v. 
Bracer,  1  Maule  &  S.,  290;  Roberts  v.  Smith, 
4  Hurlst.  &  N.  820. 

The  representations  of  Mary  Chism  did  not 
lead  the  plaintiff  to  alter  his  position;  he  con- 
tinued to  act  as  he  bad  done,  and  as  he  did 
not  abandon  any  rights  he  cannot  now  hold  the 
estate  of  Mary  Chism  under  the  doctrine  of 
estoppel  by  representation. 

Jorden  v.  Money,  5  H.  L.  Cas.  185;  Insur- 
ance Co.  v.  Mowry,  96  U.  S.  544  (24  L.  ed.  674). 

The  facts  and  circumstances  of  this  case 
show  that  the  services  performed  and  to  be  per- 
formed by  the  plaintiff  were  not  such  that  the 
law  would  imply  a  promise  to  pay  the  reason- 
able value  of  benefits  received  therefrom. 

There  is  evidence  tending  to  show  that  all 
the  transactions  alleged  to  have  taken  place 
were  family  affairs,  concerning  which  the  plain- 
tiff, as  a  brother-in-law,  acted  gratuitously  for 
the  good  of  all  concerned.   Therefore  the  judge 
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below  was  right  in  finding  the  evidence  insuffi- 
cient to  constitute  a  binding  agreement. 

Guild  v.  QuUd,  15  Pick.  180;  Spring  v.  Hu- 
lett,  104  Mass.  591;  Jame$  v.  Cummings,  182 
Mass.  78. 

Even  upon  the  supposition  that  there  was  a 
contract,  it  was  not  proved  to  be  a  contract  to 
make  a  will  which  should  not  be  revoked. 
And,  in  view  of  the  facts,  it  is  fair  to  presume 
that  she  did  not  do  more  than  promise  to  make 
a  will  which  she  might  revoke,  thereby  protect- 
ing herself  from  any  failures  on  the  part  of  the 
plaintiff  to  perform  his  undertakings.  Any 
other  presumption  would  lead  to  the  supposi- 
tion that  the  plaintiff,  who  was  acting  as  her 
adviser,  and  who  got  her  promise  while  nis  wife, 
her  sister,  was  lying  fatally  ill,  did  not  prop- 
erly protect  Mary  Ch ism's  interests;  and  such  a 
supposition  might  impute  to  him  undue  influ- 
ence or  fraud. 

Woodbury  v.  Woodbury,  1  Mass.  L.  ed.  886 
(2  New  Eng.  Rep.  90),  141  Mass.  829;  Outhbert- 
son's  App.  97  Pa.  163;  Bridgeman  v.  Oreen, 
Wilmot,  58,  61. 

The  judge  below  erred  in  finding  that  the 
plaintiff  is  entitled  to  $478.24,  with  interest 
from  the  date  of  the  writ,  for  the  expenses  of 
his  journey  to  California. 

If  there  was  not  enough  evidence  to  sustain 
a  binding  agreement,  then  the  whole  claim  of 
the  plaintiff  failed,  and  the  journey,  which  the 
plaintiff  took  at  his  own  option,  he  should  pay 
lor,  and  not  Mary  Chism's  estate. 

Allen,  J. ,  delivered  the  opinion  of  the  court: 

It  is  not  contended  on  behalf  of  the  defend- 
ant that  a  contract,  founded  on  a  sufficient  con- 
sideration, to  make  a  certain  provision  by  will 
for  a  particular  person,  is  invalid  in  law.  The 
contrary  is  well  settled.  Jenkins  v.  Stetson,  9 
Allen,  128,  182;  Parker  v.  Cobum,  10  Allen, 
88;  Canada  v.  Canada,  6  Cush.  15;  Panell  v. 
Stryker,  41«  N.  Y.  480;  Thompson  v.  Stevens, 
71  Pa.  161 ;  Updike  v.  Ten  Broeck,  82  N.  J.  L.  105; 
Caviness  v.  Ru»hton,  101  Ind.  502. 

Nor  is  it  contended  that  a  contract  to  leave  a 
certain  amount  of  taoney  by  will  to  a  partic- 
ular person,  though  oral,  is  open  to  objection 
under  the  Statute  of  Frauds.  It  is  not  a  con- 
tract for  the  sale  of  lands  or  of  goods;  and  it 
may  be  performed  within  a  year.  Peters  v. 
Westborough,  19  Pick.  864;  Fenton  v.  Emblers, 
8  Burr.  1278;  Ridley  v.  Ridley,  84  Beav.  478; 
Kent  v.  Kent,  62  N.  Y.  560;  Bell  v.  Hewitt,  24 
Ind.  280;  Wallace  v.  Long,  2  Ind.  L.  ed.  50  (8 
West.  Rep.  870),  105  Ind.  522. 

Such  a  contract  differs  essentially  from  a  con- 
tract to  devise  all  one's  property,  real  and  per- 
sonal, which  comes  within  the  Statute  of  Frauds. 
Oould  v.  Mansfield,  108  Mass.  408. 

The  obligation  of  such  a  contract  is  not  im- 
paired, though  the  consideration  is  to  arise 
wholly  or  in  part  in  the  future,  and  though  the 
person  to  whom  the  promise  is  made  is  under 
no  mutual,  binding  obligation  on  his  part. 

In  Train  v.  Gold,  5  Pick.  880.  885,  it  was 
said  by  Justice  Wilde:  "Thus,  if  A  promises  to 
B  to  pay  him  a  sum  of  money  if  he  will  do  a 
particular  act,  and  B  does  the  act,  the  promise 
thereupon  becomes  binding,  although  B,  at 
the  time  of  the  promise,  does  not  engage  to  do 
the  act."  This  doctrine  was  quoted  with  ap- 
proval in  Gardner  v.  Webber,  17  Pick.  407, 418, 
680 


and  in  Bor ostein  v.  Lans,  104  Mass.  214,  216, 
and  it  is  also  affirmed  in  Qoward  v.  Waters,  98 
Mass.  596. 

In  Cottage  Street  M.  E.  Church  v.  KendaU, 
121  Mass.  528,  580,  it  was  held  that  "where  one 
promises  to  pay  another  a  certain  sum  of  money 
for  doing  a  particular  thing  which  is  to  be  done 
before  the  money  is  paid,  and  the  promisee 
does  the  thing  upon  the  faith  of  the  promise, 
the  promise,  which  was  before  but  a  mere  re- 
vocable offer,  thereby  becomes  a  completed 
contract,  upon  a  consideration  moving  from 
the  promisee  to  the  promisor;  as  in  the  ordi- 
nary case  of  the  offer  of  a  reward."  See  also 
Paige  v.  Parker,  8  Gray,  211,  218;  Hubbard  v. 
Coolidge,  1  Met.  81;  Todd  v.  Weber,  95  N.  Y. 
181,  192;  Miller  v.  McKeneie,  Id.  575,  579. 

It  is  therefore,  in  law,  competent  for  a  valid 
oral  contract  to  be  made  to  leave  a  certain 
sum  of  money  by  will  to  a  particular  person  in 
consideration  of  services  thereafter  to  be  ren- 
dered by  the  promisee  to  the  promisor,  provided 
such  services  are  in  fact  thereafter  rendered  and 
accepted  in  pursuance  of  such  contract,  al- 
though the  promisee  did  not  bind  himself  in 
advance  to  render  them.  The  performance  of 
the  consideration  renders  the  contract  bmdinp, 
and  gives  a  right  of  action  upon  it. 

The  objection  mostly  relied  on  by  the  defend- 
ant in  the  present  case  is  that  the  auditor's  re- 
port does  not  conclusively  show  such  a  coo- 
tract,  upon  such  a  consideration.  The  anxmvc 
does  not,  in  terms,  as  he  might  properly  have 
done,  make  any  specific  finding  upon  the  ques- 
tion whether  there  was  such  a  contract;  but  he 
states  the  facts  in  detail  upon  which  he  con- 
sidered that  question  to  rest,  and  leaves  the  de- 
termination of  it  to  the  court.  The  detailed 
facts  stated  by  the  auditor  are  not  controverted, 
and  the  evidence  upon  which  they  were  found 
is  not  before  us.  These  facts  are  therefore  to 
be  taken  as  they  stand,  with  no  further  expla- 
nation than  is  afforded  by  the  circumstance*. 
Looking  at  them  in  this  manner,  h  is  to  be  de- 
termined whether,  on  the  whole,  there  * 
enough  clearly  and  decisively  to  show  that 
there  was  a  contract,  so  that  the  judge  wbo 
heard  the  case  could  not  properly  find  the  con- 
trary; in  other  words,  whether  it  appears  there 
was  a  promise  by  the  defendants  testator 
sufficiently  definite  to  be  enforced,  and  made 
with  the  understanding  and  intention  that  she 
would  be  legally  bound  thereby.  A  promise 
made  with  an  understood  intention  that  it  ■ 
not  to  be  legally  binding,  but  only  expressive 
of  a  present  intention,  is  not  a  contract.  Thwrt- 
ton  v.  Thornton,  1  Cush.  89;  Chitty,  Cant.  11th 
Am.  ed.  12,  18. 

Ordinarily,  when  there  is  a  distinct  promo*, 
for  a  sufficient  consideration,  to  do  a  particular 
thing,  such  promise  is  to  be  considered  as  s 
contract  unless  there  is  something  in  the  sub- 
ject of  the  promise,  or  in  the  circumstances,  to 
repel  that  assumption.  _  But  each  must  be  ex- 
amined in  the  light  of  its  own  circumstances. 

In  the  present  case,  it  appears  that  the  plain- 
tiff was  the  brother-in-law  of  the  defendant'* 
testator,  who  was  an  unmarried  woman;  mat 
he  was  early  in  the  habit  of  advising  with  hw 
about  her  business  affairs,  and  not  at  the  oat- 
set,  if  ever,  in  the  expectation  of  being  paid  di- 
rectly for  his  services.  Nevertheless,  there  mm 
came  to  be  a  recognition  on  her  part  that  the 
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plaintiffs  services  were  valuable  in  a  money 
sense,  and  an  intention  in  some  form  to  pay  him 
for  them.  By  his  advice,  in  1866.  she  bought 
real  estate  on  Chauncy  Street,  and  sold  it  again 
in  1868  at  a  profit  of  $10,000,  the  sale  being 
advised  and  negotiated  by  him.  Prior  to  the 
sale,  she  told  him  that  if  such  profit  should  be 
made,  he  should  have  one  half  or  a  part  of  it. 
In  fact,  nothing  was  paid  to  bim  at  this  time, 
but  it  appears  that  she  already  contemplated 
putting  the  relation  between  them  on  a  busi- 
ness basis;  and  shortly  afterwards  she  told  him 
that  if  he  would  go  on  and  act  as  her  agent  and 
adviser  respecting  her  investments,  she  would 
make  a  will  giving  his  wife  $5,000;  and  in  the 
event  of  his  wife's  dying  before  him,  she  would 
then,  by  a  new  will  or  codicil,  bequeath  the 
legacy  of  $5,000  to  him.  He  assented  to  this, 
and  she  made  her  will  accordingly,  bequeath- 
ing $5,000  to  his  wife.  All  this  savored  of  a 
business  arran gement.  The  sum  mentioned  was 
not  greater  than  she  had  talked  of  paying  to 
him,  as  a  part  of  the  profits  on  the  sale  of  the 
Chauncy  Street  real  estate;  indeed,  not  so  great, 
for  that  was  to  be  payable  in  1868,  while  the 
bequest  would  not  be '  payable  till  after  her 
death. 

In  1868  another  purchase  was  made  of  real 
estate,  which  was  sold  at  a  profit  in  1869.  In 
1860  he  admitted  ber  to  share  in  a  purchase  of 
real  estate  on  Bedford  Street,  which  he  had  in- 
tended to  make  on  bis  own  account;  the  whole 
of  the  money  was  furnished  by  ber,  and  in 
1878  and  1874  the  estate  was  sold  at  a  profit 
of  between  $4,000  and  $5,000,  over  and  above 
the  allowance  to  her  of  7  per  cent  interest  on 
the  purchase  money,  and  this  profit  was 
equally  divided  between  them. 

In  1876  a  purchase  was  made  of  real  estate 
on  Mt.  Vernon  Street.  All  of  these  pur- 
chases and  sales  were  negotiated  and  advised 
bv  the  plaintiff,  and  were  made  solely  upon 
his  judgment. 

Such  were  the  relations  of  the  parties  up  to 
1878.  She  had  paid  him  nothing  for  his  ser- 
vices; but  her  will,  bequeathing  $5,000  to  his 
wife,  had  stood  during  all  this  time,  according 
to  the  understanding  between  them  in  1868. 
Nothing  had  been  said  or  done  to  vary  the  ef- 
fect of  her  promise  to  bequeath  the  legacy  of 
$5,000  to  him  in  the  event  of  bis  wife's  dying 
before  him. 

In  1878  a  new  arrangement  was  made.  The 
plaintiffs  wife  was  fatally  ill,  and  died  in  June 
of  that  year.  A  few  weeks  before  her  death, 
and  when  it  bad  become  apparent  that  she  was 
fatally  ill,  the  defendant's  testator  told  the 
plaintiff  that  she  desired  to  visit  California  and 
a  brother  who  resided  in  Nevada,  and,  if  he 
would  accompany  her  there  in  the  fall  of  that 
year,  she,  in  consideration  of  his  so  accompany- 
ing her,  and  of  the  services  he  had  rendered 
and  might  thereafter  render  her  respecting 
the  management  of  her  property,  would 
make  a  will  giving  him  $5,000,  and  pay  the 
expenses  of  the  journey.  The  plaintiff  assent- 
ed thereto;  and  in  May  or  June  of  tbat  year 
she  destroyed  the  will  then  existing,  and  exe- 
cuted a  new  one,  wherein  she  gave  to  him  a 
legacy  of  $5,000.  According  to  the  terms  of 
what  she  had  proposed  in  1868,  she  was,  by  a 
new  will  or  codicil,  to  bequeath  to  him  the 
legacy  of  $5,000,  in  the  event  which  was  now 
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at  hand,  if  he  would  go  on  and  act  as  her  agent 
and  adviser  respecting  her  investments.  This 
he  had  done  up  to  that  time.  She  now  pro- 
posed to  him  that  she  would  make  a  will  giv- 
ing him  $5,000  in  consideration  of  his  accom- 
panying her  to  California  and  Nevada,  and  of 
the  services  he  had  rendered  and  might  there- 
after render  to  her.  There  was  no  stipulation 
binding  him  to  render  such  services  for  any 
particular  length  of  time  in  the  future.  The 
most  that  could  fairly  be  implied  is  that  he 
should  render  them  as  requested,  and  as  long 
as  he  should  be  able  to  do  so.  Her  proposition 
appears  to  have  been  intended  as  in  the  nature 
of  business.  The  relations  between  the  parties 
in  the  past  had  not  been  merely  those  of  kind- 
ness and  voluntary  aid.  The  services  which 
he  had  already  rendered  were  substantial  and 
of  a  business  character.  They  did  not  consist 
merely  of  advice,  but  he  appears  to  have  taken, 
to  a  large  extent,  the  responsible  charge  of  her 
business  matters,  and  to  have  conducted  them 
successfully.  In  addition  to  continuing  such 
services,  he  was  now  asked  to  accompany  her 
to  California,  which  he  did,  in  the  fall  Of  1878 
and  the  winter  following, — a  trip  of  several 
months.  She  proceeded  at  once  to  act  upon 
his  acceptance  of  her  proposition,  and  made  a 
new  will  accordingly.  This  new  will  remained 
unrevoked  for  two  and  a  half  years.  In  view 
of  all  these  circumstances  it  seems  to  us  that, 
upon  a  just  construction  of  the  auditor's  report, 
there  is  not  enough  to  repel  the  ordinary  as- 
sumption that  the  promise  of  the  defendant's 
testator  was  a  contract  which,  when  made, 
was  intended  and  understood  by  both  parties 
to  be  binding  upon  her. 

The  present  case  materially  differs  in  its  facts 
from  Maddiwn  v.  AUlerton,  L.  R.  8  App.  Cas. 
467;  8.  C.  5  Exch.  Div.  298,  and  7  Q.  B.  Div. 
174.  In  that  case  doubt  was  expressed  whether 
there  was  a  contract;  but  the  question  was  not 
finally  determined.  It  depended,  in  part,  upon 
a  review  of  the  testimony  of  witnesses,  which 
is  not  fully  reported.  The  terms  of  the  alleged 
promise  and  consideration  differed  from  those 
in  the  case  before  us  in  certain  respects  which 
might  be  found  to  be  material.  But  the  de- 
cision in  that  case  turned  finally  upon  the  ques- 
tion whether,  assuming  a  contract,  it  had  been 
shown  that  there  had  been  a  part  performance 
sufficient  to  take  it  out  of  the  Statute  of  Frauds; 
and  it  was  held  in  the  negative. 

Upon  the  auditor's  report  in  the  present  case, 
we  must  now  assume  that  the  whole  considera- 
tion stipulated  for  was  performed  by  the  plain- 
tiff, and  that  it  was  sufficient.  It  is  expressly 
found  tbat  his  advice  was  valuable  and  his 
management  judicious,  being  given  and  ren- 
dered whenever  requested  or  required;  that  he 
has  received  no  compensation  therefor,  except 
as  stated  respecting  the  division  of  the  profits 
arising  on  the  sale  of  the  Bedford  Street  real 
estate;  that  in  the  fall  of  1878  and  the  winter 
following  he  accompanied  her  to  Nevada  and 
California,  "  and  then  and  thereafter  in  all  re- 
spects complied  with  and  fulfilled  the  afore- 
said agreement." 

It  is  also  suggested  in  behalf  of  the  defend- 
ant tbat,  even  assuming  a  contract,  it  was  not 
proved  to  be  a  contract  to  make  a  will  which 
should  not  be  revoked.  But  looking  at  the  lan- 
guage used  in  the  light  of  the  circumstances 
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existing  and  preceding,  so  narrow  a  construc- 
tion of  the  contract  is  not  permissible.  The 
substance  of  it  was  that  she  would  bequeath  to 
him  the  sum  mentioned.  An  instrument  ef- 
fectual as  a  will  was  clearly  contemplated; 
otherwise,  the  promise  was  but  illusory. 

The  result  is,  in  the  opinion  of  a  majority  of 
tbe  court,  that  the  plaintiff  is  entitled  to  judg- 
ment for  the  sum  of  $5,000  and  interest,  in  ad- 
dition to  the  amount  found  at  the  trial. 

Exception*  sustained. 


Michael  C.  BRASLIN 

SOMERVILLE  HORSE  R.  R.  CO. 

Where  tbe  terms  of  a  lease  by  a  street 
railroad  company,  of  a  part  of  its 
track,  to  another  company,  to  be 

operated  by  tbe  lessee,  appeared  to  be 
sufficient  effectually  to  bind  the  lessee 
to  indemnify  the  lessor  against  loss,  but 
did  not  state  that  the  lessor  should  be 
exonerated  from  responsibility ;  and  the 
making  of  the  lease  was  ratified  by  the 
Legislature  by  a  statute  which  did  not 
contain  any  express  provision  as  to  the 
liability  of  the  lessor  or  its  exemption 
therefrom, — Held,  that  the  lessee  was 
not  substituted  for  the  lessor  in  any  such 
sense  as  to  relieve  the  latter  from  lia- 
bility: and  that  therefore  an  action  of 
tort  for  personal  injuries  received 
on  the  leased  track  operated  by  the 
lessee  company,  was  maintainable 
against  the  leasor  company. 

(Middlesex  Filed  September  24,  1887.) 

ON  report.  New  trial  granted. 
Action  of  tort  for  personal  injuries  brought 
in  the  Superior  Court  and  there  tried  before 
Blodgett,  J.,  who  ruled,  upon  the  evidence, 
that  the  action  could  not  be  maintained,  and 
directed  a  verdict  for  the  defendant,  and  there- 
upon reported  the  case  to  this  court. 

Messrs.  George  A.  Bruce  and  M.  F. 
Farrell,  for  plaintiff: 

The  claim  of  defendant  is  that  its  charter 
liability  has  been  avoided  by  the  lease  of  its 
track  to  the  Middlesex  Railroad  Company,  and 
the  approval  thereof  by  the  Legislature. 

Unless  the  power  granting  the  charter  has 
consented  that  the  defendant  should  be  relieved 
from  the  liabilities  imposed  upon  it,  it  must  be 
liable  in  this  action. 

Nelson  v.  Vermont  db  Canada  R.  R.  Co.,  36 
Vt.  717;  Chicago,  St.  P.  etc.  R  R  Co.  v. 
McCarthy.  20  111.  885;  Ohio  &  M.  R  R.  Co.  v. 
Dunbar,  20  III.  623;  Chicago  &  R.  I.  R.  R  Co. 
v.  Whipple,  22  111.  105;  Washington,  A.  &  O. 
R.  R  Co.  v.  Broion,  21  U.  S.  17  Wall.  445  (21 
L.  ed.  675);  Langley  v.  Boston  &  M.  R.  R.  10 
Gray,  108;  Ingersoll  v.  Stockbridge  &  P.  R  R. 
Co.  8  Allen,  488;  Davis  v.  Providence  dk  W. 
R.  R  121  Mass.  184. 

The  language  of  the  leases  shows  that  it  was 
not  the  intention  of  the  Legislature,  in  ratifying 
them,  to  relieve  the  defendant  corporation  from 
its  charter  liability. 

Messrs.  Samuel  Hoar  and  W.  H.  Mar- 
tin, for  defendant: 

No  question  can  arise  as  to  the  power  of  the 
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defendant  to  relieve  itself,  by  its  contracts  and 
leases,  of  all  liability  for  injuries  such  as  the 
one  here  complained  of,  the  Legislature  hav- 
ing confirmed  the  agreements  and  leases  under 
which  the  Union  Railway  Company  operated 
the  road  at  the  time  of  the  injury.  The  only- 
question  is,  What  is  the  legal  effect  of  those 
contracts  and  leases  ? 

By  these  instruments  the  Union  Railway 
Company  acquired  complete  and  exclusive  con- 
trol of  the  road  on  Elm  Street,  and  the  exclusive 
right  to  run  cars  over  the  same,  and  to  trans- 
port passengers  thereon,  for  the  unexpired  term 
of  the  charter  of  the  defendant,  the  defendant 
retaining  no  rights  in  or  to  the  same,  except 
merely  its  covenants  with  the  lessee.  It  is  a 
lease,  not  only  of  the  road,  but  of  the  entire 
franchise  of  the  defendant  in  so  far  as  it  covers 
the  street  in  question.  "With  this  franchise 
went  the  liability  of  the  defendant  to  compen- 
sate all  its  passengers  injured  by  the  negligence 
of  its  servants  or  agents.  This  liability  does 
not  grow  out  of  the  statute  provision  to  that 
effect  in  its  charter  alone,  but  is  one  which 
rests  on  all  carriers  of  passengers." 

Quested  v.  Newburyport  Hone  R.  R .  127 
Mass.  205. 

It  is  a  well-settled  principle  in  this  court 
that  the  party  having  the  exclusive  direction 
and  control  of  tbe  servants  running  the  train  at 
the  time  of  the  accident  is  the  one  responsible 
for  the  negligence  of  those  servants,  irrespective 
of  tbe  ownership  of  the  cars,  the  engines,  or  the 
road,  unless  the  Legislature,  by  the  charters  of 
the  companies,  or  public  acts,  have  decreed 
otherwise. 

Fletcher  v.  Boston  A  M.  R  R.  1  Allen,  14; 
Schopman  v.  Boston  dk  W.  R  R  Corp.,  9  Cosh. 
24;  Ballou  v.  Farnum,  9  Allen.  47. 

In  this  case,  not  only  by  its  exclusive  con- 
trol of  the  operation  of  the  road,  has  the  Union 
Railway  Company  assumed  all  liability  for  tbe 
acts  of  its  servants,  but,  by  the  express  terms  of 
the  lease  under  which  it  operates  tbe  road,  it 
makes  itself  "subject  to  all  the  liabilities  of  the" 
defendant,  and  has  "assumed  all  liabilities  im- 
posed on"  the  defendant,  "by  its  charter,  save 
those  incident  to  its  organization  and  continu- 
ance;" and  agrees  to  defend  all  suits  brought 
against  the  defendant  for  the  acts  of  tbe  ser- 
vants of  the  Union  Railway  Company.  And 
this  express  assumption  of  responsibility  by  the 
Union  Railway  Company,  the  Legislature  has 
sanctioned  and  approved. 

The  covenant  in  the  lease,  that  the  lessee,  at 
its  own  expense,  would  defend  all  suits  brought 
against  the  defendant,  and  pay  all  judgments 
recorded  against  it,  was  evidently  inserted  be- 
cause the  defendant,  at  the  date  of  the  lease, 
January  5.  1876,  and  at  the  date  of  the  assign- 
ment of  the  same  to  the  Union  Railway  Com- 
pany, February  1,  1876,  had  no  authority  to 
make  the  lease. 

Pub.  Stat.  chap.  118,  §  56. 

It  was  intended  to  protect  the  defendant 
until  the  leases  should  be  ratified  and  confirmed 
by  the  Legislature,  which  Act  of  confirmation 
was  passed  and  approved  March  22,  1876,  and 
to  coverall  intervening  suits  against  the  de- 
fendant. 

There  is,  then,  nothing  in  this  case  to  take  it 
out  of  the  ordinary  rule  of  respondeat  superior. 
as  laid  down  in  Ballou  v.  Farnum,  supra. 
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Braslin  v.  Somerville  Horbb  R.  R.  Co. 


The  person  whose  negligence  is  alleged  to 
have  caused  the  injury  in  this  case  was  a  ser- 
vant of  the  Union  Railway  Company,  over 
whom  the  defendant  had  no  control,  and  to 
whom  the  defendant  was  an  entire  stranger:  the 
defendant,  therefore,  cannot  be  held  responsible 
for  his  acts. 

C.  Allen,  •/.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  against  the  Somer- 
ville  Horse  Railroad  Company,  to  recover  for 
personal  injuries.  The  question  presented  by 
the  report  is  whether  the  plaintiff's  right  of 
action,  if  any,  is  against  the  defendant,  or  ex- 
clusively against  the  Union  Railway  Company, 
another  street  railway  company,  which  was 
operating  the  defendant's  road  under  the  as- 
signment of  a  lease.  The  presiding  justice  in 
the  superior  court  ruled  that  the  plaintiff  could 
not  maintain  bis  action  against  the  present  de- 
fendant; and  reported  the  case  for  the  determi- 
nation of  this  court,  upon  facts  which  were  not 
in  dispute.  Those  facts,  so  far  as  material,  are 
as  follows: 

The  Middlesex  Railroad  Company  was  in- 
corporated, by  Stat.  1864,  chap.  484,  with 
power  to  construct  a  street  railway;  and  by  §  5 
was  made  liable  "for  any  loss  or  injury  that 
any  person  may  sustain  by  reason  of  any  care- 
lessness, neglect,  or  misconduct  of  its  agents 
and  servants,  in  the  management,  construction 
or  use  of  said  tracks,  roads,  or  bridges."  The 
Somerville  Horse  Railroad  Company,  the  de- 
fendant in  this  action,  was  incorporated  by 
Stat  1857,  chap.  250,  to  receive  a  transfer  of 
the_  franchise  and  property  of  the  Middlesex 
Railroad  Company  in  the  town  of  Somerville; 
and,  upon  such  transfer  being  made,  the  Somer- 
ville Horse  Railroad  Company  was  to  stand  in 
the  place  of  the  Middlesex  Railroad  Company, 
so  far  as  the  road  in  Somerville  was  concerned; 
and  the  duties,  liabilities,  and  burdens  imposed 
on  the  Middlesex  Railroad  Company  were 
transferred  from  said  company  and  imposed 
upon  the  Somerville  Horse  Railroad  Company. 
This  transfer  appears  to  have  been  carried  into 
effect,  and  the  defendant  was  in  possession  ac- 
cordingly. 

In  April,  1871,  a  tripartite  agreement  was 
entered  into  between  these  two  companies  and 
the  Union  Railway  Company,  whereby,  among 
other  things,  the  Somerville  Horse  Railroad 
Company  agreed  to  lay  a  new  street  railway 
track  on  Milk  and  Elm  streets,  in  Somerville, 
and,  on  the  completion  thereof,  to  lease  the  same 
to  the  Middlesex  Railroad  Company;  and  on 
January  5,  1876,  in  order  to  carry  into  effect 
the  above  agreement,  a  lease  thereof  was  execut- 
ed accordingly,  for  and  during  the  unexpired 
term  of  the  lessor's  charter,  "upon  the  like 
terms  and  conditions,  and  with  all  the  rights 
and  privileges  contained  in  a  certain  written 
instrument,  bearing  date  the  1st  day  of  June, 
1869,  and  duly  executed  bv  the  said  Middlesex 
Railroad  Company  and  the  said  Union  Rail- 
way Company."  This  lease  did  not  include 
the  whole  of  the  railroad  of  the  lessor,  and  no 
mention  was  made  therein  of  the  lessor's  fran- 
chise. 

Referring,  now,  to  the  instrument  of  June 
1,  I860,  in  order  to  ascertain  the  terms  and  con- 
ditions of  the  above  lease,  it  appears  that  it  was 
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a  lease  from  the  Middlesex  Railroad  Company 
to  the  Union  Railway  Company  of  a  certain 
piece  of  street  railroad  in  Somerville  thereto- 
fore built  by  the  Somerville  Horse  Railroad 
Company  and  by  it  leased  to  the  Middlesex 
Railroad  Company;  and  the  lease  of  June  1, 
1869,  was  made  "subject,  however,  to  all  the 
conditions,  restrictions,  duties,  and  liabilities 
imposed  upon  the  said  Somerville  Horse  Rail- 
road Company  by  its  charter  and  its  contracts 
and  agreements."  The  lessee  was  to  pay  a 
certain  rent  and  all  taxes;  and  it  agreed  to  "as- 
sume and  perform  all  duties  imposed  upon  the 
Somerville  Horse  Railroad  Company,  by  its 
charter,  save  those  incident  to  its  organization 
and  continuance,"  and,  further,  to  "keep  said 
railroad  in  good  repair  during  said  term,  and 
to  run  and  operate  the  same  in  such  proper 
and  careful  manner  as  the  public  safety  and 
convenience  may  require;  and  that  it,  the  party 
of  the  second  part  (»'.  e.  the  lessee),  at  its  own 
cost,  will  defend  any  and  all  suits  of  any  kind 
brought  against  said  Somerville  Horse  Rail- 
road Company  and  the  party  of  the  first  part 
severally,  on  account  of  injuries  to  person  or 
property,  and  any  loss  of  property  happening, 
or  which  may  arise  out  of  the  operation  and 
use  of  said  railroad  during  said  term,  and  any 
acts  and  neglects  of  said  party  of  the  second 
part  and  any  persons  in  its  employ,  and  will 
pay  and  discharge  all  judgments  recorded 
against  them  or  either  of  them  in  such  suits." 
The  lessee  further  agreed  to  deliver  to  the 
lessor,  at  the  expiration  of  the  term,  the  said 
property;  and  there  were  provisions  for  re- 
entry for  breach  of  covenant. 

The  lease  of  January  5, 1876,  from  the  Som- 
erville Horse  Railroad  Company  to  the  Middle- 
sex Railroad  Company,  was  assigned  by  the 
lessee  to  the  Union  Railway  Company,  on 
February  1,  1876,  subject  to  all  the  liabilities, 
duties,  and  conditions  contained  in  said  lease; 
and  the  assignee  covenanted  to  do  and  perform 
all  the  duties  and  services,  and  assume  all  the 
risks  and  liabilities,  and  perform  all  the  cove- 
nants and  agreements,  imposed  by  said  lease 
upon  the  lessee  named  therein. 

At  the  time  when  the  plaintiff  received  the 
injuries  complained  of,  the  railroad,  at  the  place 
of  the  accident,  was  used  and  operated  by  the 
Union  Railway  Company  under  the  above-men- 
tioned lease  and  assignment,  which,  by  Stat. 
1876,  chap.  58,  were  ratified,  confirmed,  and  de- 
clared valid;  and  all  acts  and  proceedings  there- 
tofore done  under  and  in  accordance  therewith 
were  declared  valid  and  legal. 

The  question  presented  for  determination  is 
whether,  by  means  of  the  above-mentioned  in- 
struments and  statutes,  the  Somerville  Horse 
Railroad  Company  is  exonerated  from  respon- 
sibility to  a  person  injured  upon  that  part  of 
its  railroad  which  it  leased  to  the  Middlesex 
Railroad  Company  on  January  5, 1876.  There 
is  perhaps  no  reason  to  doubt  that  the  Union 
Radway  Company  would  be  responsible;  but 
we  are  to  determine  whether  the  Somerville 
Company  is  also  responsible. 

The  general  rule  is  familiar,  that  neither  a 
steam  nor  a  street  railway  corporation  can 
make  a  valid  transfer— either  by  way  of  absolute 
deed,  mortgage,  or  lease — of  its  franchise,  or  of 
its  railroad  and  the  bulk  of  its  property:  or  re- 
lieve itself  of  the  burden  imposed  upon  it  by 
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law  or  by  its  charter,  without  the  consent  of 
the  State.  Commonwealth  v.  Smith,  10  Allen, 
448;  Richardson  v.  Sibley,  11  Allen,  66;  Wor- 
cester Cent.  Nat.  Bank  v.  Worcester  Horse  R.  R. 
Co.,  18  Allen,  105;  Middlesex  R.  R.  Co.  v. 
Boston  &  C.  R.  R.  Co.  115  Mass.  847;  Davis 
v.  Old  Colony  R.  R.  Co.  181  Mass.  271;  Wash- 
ington, A.  &  G.  R.  R.  Co.  v.  Brown,  84  U.  8. 
17  Wall.  445,  450  (21  L.  ed.  675);  Bower  v.  B. 
<fe  8.  W.  R.  Co.  42  Iowa,  546. 

In  Quested  v.  Newburyport  &  A.  Horse  R.  R. 
Co.  127  Mass.  204,  a  street  railway  company 
had  leased  its  railroad  and  franchise,  under 
legislative  authority  to  do  so,  it  being  expressly 
provided  by  statute,  however,  that  such  lease 
should  not  exempt  said  company  from  any 
duties  or  liabilities  to  which  it  would,  otherwise 
be  subject.  There  is  no  similar  express  pro- 
vision in  any  statute  affecting  the  present  case; 
but,  on  the  other  hand,  we  hnd  nothing  indi- 1 
eating  an  intent  that  the  defendant,  by  means 
of  a  lease,  should  be  able  to  escape  from  its 
liabilities  and  responsibilities  to  the  public. 

The  provisions  of  the  lease,  including  those 
which  are  incorporated  by  reference,  define 
the  duties  and  obligations  of  the  contracting 
parties  as  between  themselves,  and  appear  to 
be  sufficient  effectually  to  bind  the  lessee  to  in- 
demnify the  lessor  against  loss.  But  it  is  no- 
where stated  that  the  lessor  should  be  exoner- 
ated from  responsibility,  nor  was  it  possible 
for  the  parties  to  make  a  contract  which  should 
have  that  effect.  The  sanction  of  the  Legisla- 
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ture  was  given  to  the  contract  as  made  by  the 
parties,  but  added  nothing  by  way  of  exemp- 
tion from  the  primary  responsibility  of  the 
lessor.  The  lease  did  not  purport  to  transfer 
the  lessor's  franchise,  or  tbe  whole  of  its  prop- 
erty. The  lessor  was  not  going  out  of  busi- 
ness entirely,  bnt  only  leased  a  portion  of  its 
road,  with  provisions  for  restoration  of  the 
leased  property  at  the  end  of  the  term,  and  for 
re-entry.  It  was  under  a  positive  duty  and  ob- 
ligation to  the  public,  and  the  consent  of  tbe 
Legislature  to  the  making  of  the  lease  did  not 
imply  a  discharge  from  the  duty  and  obligation. 
Indeed  there  is  a  certain  implication  that  tbe 
parties  did  not  contemplate  any  such  discharge, 
arising  from  the  stipulation  for  indemnity 
"during  said  term," — that  is,  during  the  wbok 
terra  of  the  lease.  Where  a  corporation  seeks 
to  escape  from  the  burdens  imposed  upon  it  by 
i  the  Legislature,  clear  evidence  of  a  legislative 
assent  to  such  exoneration  should  be  found. 
We  do  not  overlook  the  decisions  in  Mahoney  v. 
Atlantic  &  St.  L.  R.  R.  Co.  68  Me.  68,  and  in 
Murch  v.  Concord  R.  R.  Corp.  29  N.  H.  1,  85, 
which  certainly  are  rather  to  the  effect  that  the 
lessees  alone  are  responsible,  under  circum- 
stances not  much  unlike  those  in  the  present 
case.  But  we  do  not  find  that  the  leasees  were 
substituted  for  the  defendants  in  any  such  sense 
as  to  relieve  the  bitter  from  liability;  and  the 
result  is  that  there  must  be  a  new  trial. 
New  trial  granted. 

2  Mass. 
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VERMONT. 
Supreme  Court. 

Israel  ROBINSON 
MISSISQUOI  R.  R.  CO.,  W.  C.  Smith,  et  al. 

1.  In  construing  a  deed,  every  word  and 
every  clause,  so  far  as  possible,  should 
be  {riven  some  force  and  meaning;  and 
where  it  is  doubtful  what  the  construc- 
tion should  be,  resort  may  be  had  to 
the  circumstances ;  thus,  where  the 
language  in  the  granting  part  and  in 
the  habendum  was  appropriate  to  con- 
vey a  fee,  and,  to  the  following  clause  in 
the  description:  "being  a  strip  of  land 
4  rods  in  width  across  my  land,  and  be- 
ing the  same  land  now  occupied  bv  the 
St.  Albans  &  Richford  Plank  Road  Co. 
for  their  road,"  was  added  the  clause, 
"for  the  use  of  a  plank  road," — Held, 
that  the  last  clause  was  a  limitation 
upon  the  grant,  and  that  only  an 
easement  was  conveyed. 

2.  The  lien  which  an  owner  has'  for  land 
damages  on  land  taken  by  a  railroad 

for  its  use  is  not  barred  by  the  Stat- 
ute of  Limitations,  if  at  all,  until  fif- 
teen years  have  elapsed,  if  such  owner 
has  clearly  evinced  an  intention  to  hold 
the  title  until  the  damages  are  paid. 

8.  When  the  finding  of  the  master  is  equiv- 
ocal as  to  the  allowance  of  interest,  the 
orator  will  not  be  allowed  more  than  he 
claimed  by  his  bill. 

4.  Nor  in  such  case  should  he  be  allowed 
to  amend  his  bill  in  this  respect. 

(Franklin  Filed  September  7,  1887.) 

BILL  in  chancery.  Heard  on  bill,  answer, 
replication,  and  a  special  master's  report, 
September  Term,  1886,  Franklin  County,  Taft, 
Chancellor.  Bill  pro  forma  dismissed.  Be- 
verted. 

The  suit  was  brought  to  recover  land  dam- 
ages for  land  taken  by  the  defendant  railroad, 
and  in  default  of  payment  for  a  foreclosure. 
The  prayer  of  the  bill  was  that  the  defendants 
be  ordered  to  pay  the  damages,  and  in  default 
of  payment  that  they  be  perpetually  enjoined 
from  operating  their  railroad  over  and  across 
the  orator's  farm.  On  February  26,  1858,  the 
orator  was  the  owner  of  a  farm  in  Swanton, 
containing  about  190  acres,  and  on  which  day 
he  conveyed  by  deed  a  strip  of  land  through 
said  farm  to  the  St.  Albans  &  Richford  Plank 
Road  Co.,  a  corporation  duly  chartered,  of 
which  deed  thetfollowing  is  a  copy: 

"Know  all  men  by  these  presents  that  I,  Is- 
rael Robinson,  of  Swanton,  in  the  County  of 
Franklin  and  State  of  Vermont,  for  the  consid- 
eration of  forty  dollars  paid  to  my  satisfaction 
by  the  St.  Albans  &  Richford  Plank  Road  Co., 
a  corporation  created  by  the  Legislature  of  the 
State  of  Vermont,  have  sold  and  quitclaimed 
and  do  hereby  freely  release,  quitclaim,  and 
transfer  unto  the  St.  Albans  &  Richford  Plank 
Road  Co.,  their  successors  and  assigns  forever, 
1  VT. 


all  my  right,  title,  and  interest  in  and  to  the  fol- 
lowing land  in  8wanton,  described  as  follows, 
viz. :  being  a  strip  of  land  4  rods  in  width  across 
my  land,  and  being  the  same  land  now  occupied 
by  the  St.  Albans  &  Richford  Plank  Road  Co. , 
for  their  road  for  the  use  of  a  plank  road.  To 
have  and  to  bold  said  premises  with  all  the 
privileges  and  appurtenances  thereto  belonging 
to  the  said  St.  Albans  &  Richford  Plank  Road 
Co.,  their  successors  and  assigns  forever.  In 
witness  whereof  I  hereto  set  my  hand  and  seal 
this  26th  day  of  Feb.  1868."  (Signed,  sealed, 
etc.) 

(As  to  the  punctuation  of  the  deed,  see  the 
opinion  of  the  court.) 

The  master  found  that  on  or  about  said  Feb- 
ruary 26,  the  said  road  company  constructed  a 
plank  road  "through  said  farm,  and  took  for 
the  purposes  of  said  road  a  strip  of  land  4  rods 
wide,"  etc. ;  that  said  company  occupied  said 
strip  of  land  for  a  plank  road  until  about  July  1 , 
1870,  when  said  plank  road  company  conveyed 
all  of  its  interest  in  the  said  strip  of  land  to  the 
defendant  the  Missisquoi  R.  R  Co. ;  that  said 
railroad  company  took  possession  of  said  strip 
of  land  at  once,  and  constructed  thereon  its 
railroad,  and  operated  the  same  over  and  upon 
said  strip  of  land  until  November,  1877;  that 
the  Missisquoi  R.  R.  Co.  in  November,  1870, 
was  mortgaged  to  W.  C.  Smith,  B.  P.  Cheney, 
and  William  Stevens,  trustees;  that  said  trus- 
tees, under  an  order  of  the  court  of  chancer}', 
went  into  possession  of  said  railroad  and  said 
strip  of  land,  claiming  title  under  said  mort- 
gage; that  said  trustees,  or  some  of  them,  have 
been  in  possession  ever  since  some  time  in  No- 
vember, 1877,  operating  said  railroad  upon  said 
strip  of  land.  The  orator  objected  to  the 
construction  of  the  railroad,  and  claimed  dam- 
ages by  reason  thereof.  On  August  29, 1876, 
S.  P.  Carpenter  and  E.  A.  Smith,  a  committee 
on  land  damages,  duly  appointed  by  said  rail- 
road  company,  and  authorized  to  act  for  said  rail- 
road company  in  respect  to  said  damages,  agreed 
with  said  Robinson  upon  the  damages  sustained 
by  him  on  account  of  the  construction  of  the 
railroad  over  said  strip  of  land;  and  the  dam- 
ages were  agreed  on  at  $800;  but  the  trustees 
were  not  parties  to  the  agreement,  and  it  did 
not  appear  that  they  knew  of  the  same  until 
they  came  into  possession.  The  committee 
gave  the  orator  the  following  writing: 

St.  Albans,  Aug.  29,  1876. 
John  W.  Newton,  Treas.: 

Dear  Sir, — We  have  this  day  agreed  with 
Israel  Robinson,  of  Swanton,  to  allow  him  $300 
for  damages  by  reason  of  the  location  of  our 
road  upon  the  line  of  the  plank  road  through 
Ms  farm,  which  sum  you  are  hereby  authorized 
to  pay.  Silas  P.  Carpenter, 

E.  A.  Smith, 
Committee  on  Land  Damages. 

The  master  found  as  to  interest: 

"And  the  parties  before  me  agreed  that  the 
actual  damages  to  said  farm  and  to  said  Rob- 
inson, by  reason  of  constructing  said  railroad 
over  said  strip  of  land,  was  $800;  and  that,  if 
said  trustees  were  required  to  pay  said  dam- 
ages or  the  agreed  damages,  they  should  pay 
interest  from  the  time  that  said  railroad  com- 
pany would  be  legally  bound  to  pay  interest. 

"If  the  orator  is  entitled  to  interest  from  the 
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time  said  Missisquoi  R.  R.  Co.  took  the  exclu- 
sive possession  of  said  strip  of  land  and  com- 
menced operating  thefr  said  railroad  over  said 
land,  then  I  find  said  interest  to  September  20, 
1886,  to  be  $270,  making  the  interest  and  dam- 
ages at  that  date  $570.  If  the  orator  is  enti- 
tled to  interest  on  the  damages  only  from  the 
time  the  damages  were  agreed  upon  as  afore- 
said, then  I  find  said  interest  to  September  20, 
1886,  to  be  $181.50,  making  the  interest  and 
damages  at  that  date  $481.50." 

The  master  also  found  that  the  farm  was 
damaged  by  the  construction  of  the  railroad. 
Messrs.  M.  Buck  &  Son,  for  orator: 
If  the  defendant  trustees  are  not  bound  by 
the  agreement  made  by  the  committee  on  land 
damages,  on  the  ground  that  they  are  not  par- 
ties to  it,  then  they  can  derive  no  benefit 
from  it. 

Adams  v.  R.  R.  Cos.  57  Vt.  240;  KitteU  v. 
Missisquoi  R.  R.  Co.  56  Vt.  96. 

The  trustees  took  possession  of  the  railroad 
and  operated  it  over  tbe  orator's  land,  subject 
to  bis  lien  for  his  actual  damages  caused  by 
the  original  taking.  The  words  "for  the  use 
of  a  plank  road,"  used  in  the  deed,  limit  the 
interest  granted  to  the  use  of  the  land  for  a  par- 
ticular purpose.  General  terms  will  yield  to 
the  specific. 

Wheelock  v.  Moulton,  15  Vt.  519. 

When  printed  blanks  are  used,  phrases  writ- 
ten in  have  the  preference. 

2  Pars.  Coot.  29. 

The  deed  only  conveyed  an  easement. 

2  Washb.  Real  Prop.  §  59. 

But  tbe  finding  of  the  master  that  the  farm 
was  damaged  brings  the  case  within  the  deci- 
sion of  Rrainard  v.  Missisquoi  R.R.  Co.  48  Vt. 
107.  It  was  a  taking  of  land  within  the  pur- 
view of  the  Constitution. 

Winn  v.  Rutland,  52  Vt.  494  ;  Cooley,  Const. 
Lim.  546,  589. 

The  orator  is  entitled  to  interest  from  the 
time  the  defendants  took  possession.  The  or- 
ator's lien  continues  fifteen  years.  The  Statute 
of  Limitations  is  not  a  bar. 

KitteU  v.  Missisquoi  R.  R.  Co.  56  Vt.  96. 

Messrs.  Noble  A  Smith,  for  defendants: 

The  principal  question  is,  What  estate  did 
the  orator's  deed  in  1858  pass  to  the  plank  road 
company?  It  conveyed  a  fee.  The  first  clause 
of  the  granting  part,  "their  successors  and  as- 
signs forever,  all  my  right,"  etc.,  is  absolute. 

In  the  habendum  is  the  clause,  "said  com- 
pany, their  successors,"  etc.  The  two  concur 
in  describing  an  absolute  estate.  The  words, 
"their  successors  and  assigns  forever,"  carry 
the  fee  as  much  as  do  the  words  "heirs,"  etc., 
in  a  deed  to  an  individual.  The  words,  "for 
the  use  of  a  plank  road,"  are  words  of  descrip- 
tion and  not  of  limitation.  They  made  the 
description  complete.  If  tbe  language  is  am- 
biguous, it  should  be  construed  most  strongly 
against  the  grantor. 

Adams  v.  Warner,  28  Vt.  411. 

This  is  a  deed  poll.  The  language  is  that 
of  the  grantor  alone;  hence  special  force  should 
be  given  to  this  rule.  The  rule  includes  all  ex- 
ceptions and  conditions. 

Mills  v.  Chain,  22  Vt.  98. 

Effect  should  be  given  to  all  the  phrases  and 
language  of  the  deed. 
386 


Cusliman  v.  Northwestern  Ins.  Co.  34  Me. 
487:  2  Pars.  Cont.  §  5. 

The  office  of  the  habendum  is  to  determine 
what  estate  is  granted. 

1  Jones,  Mort.  §  67. 

The  words,  "for  the  use  of  a  plank  road,"  in 
connection  with  the  words  preceding,  simply 
define  the  extent  of  land  taken.  The  trustees 
stand  as  innocent  grantees.  The  plank  road 
company  had  legal  capacity  to  take  the  title  in 
fee. 

Page  v.  Heineberg,  40  Vt.  81. 
The  Statute  of  Limitations  is  a  complete  de- 
fense. 

Rev.  Laws,  §  8371 ;  1  Redf.  R  R.  pp.  336, 
851. 

If  the  case  is  subject  to  the  rule  laid  down 
in  KitteU  v.  Missisquoi  R.  R.  Co.  56  Vt.  96,  and 
in  Adams  v.  R.  R.  Cos.  57  Vt.  240,  then  we 
claim  to  come  within  the  exception  stated  in 
the  latter  case,  viz.:  "Unless  the  owner  has 
done  that  which  in  law  precludes  him  from 
asking  its  enforcement,"  Rev.  Laws.  §  951, 
does  not  apply.  This  suit  is  brought  for  $300 
and  interest,  and  not  for  the  "recovery  of 
lands." 

Again,  the  award  in  this  case  was  made  in 
1876.  The  orator's  suit  was  brought  to  the 
April  Term,  1885.  The  railroad  company 
constructed  its  railroad  over  the  land  in  July, 
1870.  "Equity  aids  the  vigilant;  not  those 
who  slumber  over  their  rights." 

In  some  cases  courts  of  equity  deny  relief 
on  the  ground  of  acquiescence,  though  a  less 
period  of  time  than  that  prescribe*!  by  the 
Statute  of  Limitations  has  run. 

Pom.  Eq.  Jur.      7,  9. 

The  orator  accepted  the  order  in  settlement 
of  his  claim;  and  this  extinguished  his  lien,  if 
he  ever  had  one. 

Ross,  J.,  delivered  the  opinion  of  the  court: 
1.  The  first  contention  is  whether  the  deed 
from  the  orator,  of  February  26,  1858.  to  the 
St.  Albans  &  Richford  Plank  Road  Co.  con- 
veys the  fee,  or  an  easement  in  the  premises 
described.  The  language  used  in  the  granting 
part  of  the  deed,  and  in  the  habendum  is  appro 
priate,  and  that  commonly  used  to  convey  the 
fee.  Tbe  first  part  of  the  description  of  the 
premises,  "being  a  strip  of  land  4  rods  in  width 
across  my  land,  and  being  the  same  land  now 
occupied  by  the  St.  Albans  &  Richford  Plank 
Road  Co.  for  their  road,"  is  appropriate  to  an 
absolute  grant.  But  the  remaining  clause, 
"for  the  use  of  a  plank  road,"  unless  properly 
descriptive  of  the  premises,  is  such  language  as 
would  naturally  be  used  to  limit  or  qualify  the 
grant, — to  change  it  from  a  fee  to  an  easement. 
The  description  of  the  premises  granted  is  com- 
plete without  this  clause.  This  clause,  in  the 
original  deed,  is  separated  from  the  former 
part  of  the  description  by  a  mark  of  some  kind, 
designed  evidently  either  for  a  comma  or  a 
dash.  This  clause  can  have  no  force  as  de- 
scriptive of  the  premises  conveyed,  and  no 
force  at  all  unless  as  qualifying  and  limiting 
the  grant.  It  is  an  important  rule  of  construc- 
tion, applicable  to  all  written  instruments,  that 
everv  word  and  every  clause  shall,  so  far  as 
possible,  be  given  some  force  and  meaning;  and 
that  if,  in  case  of  construing  the  whole  instrn- 
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ment  one  way,  meaning  is  given  to  every  word 
and  clause,  while  construing  it  another  way, 
some  portion  of  the  language  used  is  rendered 
meaningless,  the  construction  which  gives 
force  and  meaning  to  all  the  language  used  is, 
as  a  rule,  to  prevail.  This  is  upon  the  pre- 
sumption that  the  party  making  the  instru- 
ment did  not  use  any  language  except  what 
was  necessary  to  make  it  speak  the  intention 
of  the  parties  thereto.  Again,  when  it  is 
doubtful  what  the  construction  should  be,  re- 
sort to  the  circumstances  surrounding  the 
transaction  may  be  had  to  enable  the  reader  to 
understand  and  apply  the  language  used.  The 
language  of  the  deed  indicates  that  the  grantee 
was  already  in  the  occupation  of  the  premises 
granted.  The  only  possible  use  to  which  the 
grantee  could  put  the  premises  was  for  its 
plank  road;  hence  it  would  desire  to  purchase 
the  right  to  so  use  it  only.  It  was  also  natural 
that  the  grantor  should  desire  to  limit  the 
grant,  it  being  a  strip  of  land  4  rods  wide 
through  his  entire  farm.  The  consideration  of 
the  deed,  $40,  is  quite  inadequate  for  an  abso- 
lute grant  of  8  acres,  so  situated  as  to  sever 
the  orator's  farm.  Under  these  circumstances 
we  should  naturally  expect  to  rind  an  ease- 
ment rather  than  a  fee  granted.  When  lan- 
guage is  found  in  the  instrument  making  the 
grant,  fitted  to  create  the  grant  naturally  to  be 
desired  by  both  parties,  although  not  in  the 
usual  form  of  such  a  grant,  it  should  be  given 
its  evidently  intended  force  and  effect.  Keeler 
v.  Wood,  30  Vt.  248. 

In  making  the  conveyance  a  common  printed 
blank  deed  was  used.  It  was  easier  to  write  the 
limiting  clause  in  the  blank  space  left  to  be 
filled  with  the  description  of  premises,  and  at 
the  close  of  such  description,  than  to  erase  and 
insert  it  in  the  habendum.  We  think  this  clause 
was  intended  as  a  limitation  upon  the  grant, 
reducing  it  from  the  grant  of  the  fee  to  a  grant 
of  an  easement  for  the  use  of  a  plank  road, — all 
that  the  grantee  cared  to  acquire,  and  all  that 
the  grantor  would  be  likely  to  desire  to  part 
with. 

2.  If  the  St.  Albans  &  Richford  Plank 
Road  Co.  only  took  an  easement  in  the  prem- 
ises, it  is  not  contended,  under  the  recent  de- 
cisions,—Kendall  v.  R.  R.  Cos.  55  Vt.  488;  Kit- 
telly.  MissisquoiR.  R.  Co.  56  Vt.  96;  Adam*  v. 
R.  R.  Cm.  57  Vt.  240,— on  the  facts  found  by 
the  master,  that  the  orator  is  not  entitled  to  re- 
cover, unless  he  is  barred  by  the  Statute  of 
Limitations,  which  is  insisted  upon.  This  suit 
was  brought  to  the  April  Term  of  the  Court  of 
Chancery  of  Franklin  County,  1885.  The  rail- 
road company  entered  upon  the  land  in  1870, 
but  acknowledged  its  obligation  to  pay  the  or- 
ator's damages  by  an  order  on  the  treasurer 
therefor,  August  29, 1876.  The  trustees  under 
the  mortgage  took  possession  in  November, 
1877.  If  this  were  an  action  at  law  to  collect 
the  damages  thus  agreed  upon,  it  would  be 
barred  by  the  Statute  of  Limitations.  While 
it  is  a  suit  in  equity  for  the  collection  of  those 
damages,  it  is  also  more  than  that,  as  it  seeks 
to  recover  the  premises  if  the  damages  are  not 
paid  within  the  time  limited  for  that  purpose. 
The  result  of  the  recent  decisions  of  this  court 
in  this  class  of  actions,  as  I  understand  them, 
though  it  has  not  been  so  expressly  stated,  is 
that  where,  from  all  the  facts  and  circumstan- 
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ces,  it  is  evident  the  landowner  intends  to  hold 
the  title  of  the  land  taken  until  his  damages  are 
paid,  the  law  will  treat  him — as  it  does  any 
owner  of  real  estate  woo  by  contract  allows 
another  to  take  possession  oi  the  premises  con- 
tracted to  be  sold,  and  to  make  improvements 
or  payments,  who  is  not  to  have  a  conveyance 
of  the  title  until  the  entire  or  specified  portion  of 
the  purchase  money  is  paid — as  holding  the  title 
as  security  for  the  payment  of  the  damages  as- 
certained, or  to  be  ascertained,  or  the  contract 
price.  While,  strictly  speaking,  the  relation  of 
mortgagorand  mortgagee  does  not  exist  between 
parties  so  related  to  real  estate,  yet  in  equity  they 
are  treated  very  much  as  though  that  relation  did 
exist  between  them.  The  time  stipulated  for 
payment  or  other  performance  is  rarely  in  equity 
considered  the  essence  of  such  contracts;  it  the 
purchaser  by  contract  is  ready  and  willing  to 
perform,  though  after  the  time  stipulated,  he  is 
allowed  in  equity  to  do  so,  and  the  contractor 
is  decreed  to  convey  upon  such  tendered  per- 
formance. This  is  the  rule  in  equity,  unless 
the  case  is  exceptional;  and  the  contractor  will 
be  placed  at  a  disadvantage  by  the  allowance  of 
a  subsequent  performance.  The  contractor, 
until  the  time  for  performance  has  expired, 
holds  the  title  to  the  premises  in  trust  for  the 
purchaser  by  contract,  and  also  as  security  for 
performance  by  the  contract  purchaser. 
Where  the  purchaser  in  possession  has  not  ful- 
filled, the  contractor  may  maintain  ejectment 
for  the  recovery  of  the  premises  contracted  to 
be  sold.  But  if  the  purchaser  in  possession  has 
partly  performed,  though  not  in  time,  he  may 
in  equity  be  allowed  to  perform  and  receive 
conveyance,  and  have  the  suit  in  ejectment  per- 
petually enjoined.  Inasmuch  as  the  purchaser 
in  possession  may  almost  always,  if  not  always, 
thus  force  the  contractor  into  equity,  the  con- 
tractor may  first  bring  his  suit  in  equity  and 
have  the  rights  of  the  purchaser  in  possession 
in  the  premises  foreclosed,  if  he  refuses  or  fails 
to  perform  iu  such  extended  time  as  the  court 
of  equity  may  allow.  The  relation  of  a  land- 
owner whose  land  is  taken  by  a  railroad  com- 
pany for  the  use  of  its  railroad,  with  or  with- 
out the  exercise  of  the  power  of  eminent 
domain,  who  either  consents  that  the  railroad 
company  may  take  possession,  or  forbids  it,  if 
he  clearly  evinces  an  intention  and  purpose  to 
hold  the  title  until  his  damages  are  paid, — 
while,  from  the  nature  of  the  possession  and 
the  interests  involved,  he  may  not  maintain 
ejectment, — is,  in  equity,  that  of  the  owner  of 
real  estate  who  has  contracted  to  sell  it  on  cer- 
tain conditions  being  performed  or  payments 
made,  and  has  allowed  the  purchaser  to  take 
possession.  He  may,  like  such  owner,  enforce 
the  performance  by  a  time  limited  in  equity,  or 
recover  possession  of  the  premises  contracted 
to  be  sold.  I  think  all  the  recent  cases  on  this 
subject  fall  within  this  familiar  principle  in 
equity.  By  the  suit  in  equity  the  landowner 
says,  in  substance:  '*  I  still  hold  the  title  of  the 
premises  taken;  I  never  intended  the  railroad 
company  should  have  it  until  it  paid  me  my 
damages.  It  has  not  paid  the  damages,  either 
because  it  never  agreed  to,  or  agreed  to  and 
has  not  performed  its  agreement;  I  ask  that  it 
shall  pay,  or  surrender  to  me,  the  possession  of 
the  premises."  It  is  thus  seen  that  the  suit  in 
equity  is  really  for  the  recovery  of  the  posses- 
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sion  of  land,  and  is  not  barred  by  the  Statute  of 
Limitations,  if  at  all  in  equity,  until  fifteen 
years  have  elapsed.  While  the  Statute  of  Lim- 
itations is  not  strictly  applicable  to  suits  in 
equity,  courts  of  equity  recognize  the  time  lim- 
ited by  such  statutes  as  the  time  when  a  party 
should  be  at  rest  from  the  embarrassments  and 
perplexities  of  litigation.  No  such  facts  exist, 
nor  such  time  has  elapsed,  as  would  lead  a  court 
of  equity  to  refuse  the  orator  relief  in  this  case. 

8.  The  only  further  contention  is  in  regard 
to  the  time  when  the  interest  is  to  commence. 
The  finding  of  the  master  as  to  the  agreement 
in  regard  to  the  damages  is  equivocal  as  to  the 
time  when  the  sum  found  is  to  commence  to 
draw  interest.  It  is  that  the  orator  is  entitled 
to  interest  on  the  sum  found  as  damages  from 
the  time  the  railroad  company  would  be  legally 
bound  to  pay  it.  If  there  had  been  no  agree- 
ment in  regard  to  the  damages,  that  would  be 
from  the  time  it  took  possession.  But  it  is 
found  that  by  the  agreement  with  the  railroad 
company  interest  would  commence  on  the  $300 
August  29,  1876.  This  is  all  the  orator  has 
claimed  by  his  bill.  He  must  be  held  to  the 
demands  of  the  bill;  nor  should  he  be  allowed 
to  amend  it,  in  this  respect,  on  the  equivocal 
finding  of  the  master  on  this  subject. 

The  decree  of  the  Court  of  Chancery  it  re- 
terted,  and  the  cause  remanded,  with  a  man- 
date to  enter  a  decree  that,  unless  the  defend- 
ants pay  to  the  clerk  $481.50,  with  interest 
since  September  20, 1886,  and  costs  of  suit,  for 
the  orator,  by  a  time  to  be  limited  by  the  Court 
of  Chancery,  the  defendants  shall  be  perpetu- 
ally enjoined  from  using  the  premises  de- 
scribed in  the  bill;  and  upon  such  payment, 
if  made,  the  orator  is  to  deliver  to  said  clerk  a 
deed  of  said  premises  for  the  use  of  a  railroad, 
to  the  defendants,  before  receiving  the  money. 


STATE  of  Vermont 
v. 

Village  of  ST.  JOHNSBURY. 

1.  All  fines  imposed  under  the  liquor 
law,  for  its  violation,  are  payable  to 
the  State;  and  when  such  fines  are 
paid  by  a  justice  of  the  peace  to  the 
treasurer  of  a  village,  they  are  recover- 
able in  an  action  of  general  assumpsit 
in  the  name  of  the  State  against  the 
village,  although  the  prosecutions  re- 
sulting in  the  payment  of  the  fines  were 
wholly  conducted  by  the  village  au 
thorities  and  at  its  expense. 

2.  The  State  is  not  estopped  by  the 
conduct  of  its  officers  In  not  object- 
ing to  such  payments,  although  the 
State's  attorney  and  State  auditor 
knew  of  them,— as  it  did  not  appear 
that  the  village  had  been  in  any  way 
influenced  by  what  the  State,  through 
its  officers,  did  or  omitted  to  do. 

8.  The  village  can  not  be  allowed  any- 
thing for  disbursements  in  respect  to 
legal  services  and  expenses,  op  for  taxa- 
ble coats ;  for  it  was  the  duty  of  the 
State's  attorney  to  attend  to  the  prose- 
cutions; and  one  cannot  be  made  a 
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debtor,  whether  he  will  or  not,  for  gra- 
tuitous services. 
4.  The  State  is  also  entitled  to  recover 
$100,  less  $13.22  paid  out  of  it  for  court 
and  clerk  fees,  which  sum  was  paid  by 
a  respondent,  who  appealed  to  the 
county  court,  and  whose  recognizance 
was  taken  to  the  village,  when  it  ought 
to  have  been  to  the  State,  and  whose 
bonds  were  forfeited. 

(Caledonia  Filed  September  9, 1887.) 

&ENERAL  ASSUMPSIT.  Heard  upon  an 
agreed  case,  June  Term,  1886,  Caledonia 
County,  Ross,  J.,  presiding.  Judge  Rosa  de- 
clined to  hear  the  case  upon  its  merits,  as  be 
was  a  taxpayer  in  the  defendant  village,  and  a 
pro  forma  judgment  was  rendered  for  the  de- 
fendant. Reverted. 

It  was  conceded  that  the  8tate  was  entitled 
to  an  appeal. 

Agreed  statement:  The  action  is  general  as- 
sumpsit. The  State  claims  to  recover  the 
amount  of  certain  fines  and  costs  which  were 
paid  to  the  village  treasurer  at  various  times 
between  the  1st  day  of  August,  1881,  and  March, 
1885.   All  these  fines  and  costs  accrued  in 

ftrosecutions  for  the  illegal  sale  of  intoxicating 
iquor  and  for  being  found  intoxicated.  All 
these  prosecutions  were  instituted  upon  com- 
plaint of  the  police  of  the  defendant  village  as 
complaining  officers,  and  were  wholly  conducted 
by  the  village  authorities  and  at  the  village's 
expense.  Neither  the  State's  attorney  nor  any 
other  State,  countv,  or  town  officer  ever  had 
any  connection  with  or  control  over  any  of  the 
prosecutions.  The  fines  and  costs  were  paid 
by  the  respective  convicted  respondents  to  the 
justices  of  the  peace  before  whom  such  prose- 
cutions had  been  had,  and  were  by  such  jus- 
tices paid  into  the  village  treasury.  The  vil- 
lage treasurer  in  good  faith  claimed  that  the 
fines  and  costs  belonged  to  the  village  treasury, 
and  said  justices  acquiesced  in  the  claim,  and 
paid  the  money  over,  from  time  to  time,  as  ft 
was  received  by  them.  The  State's  attorney 
for  Caledonia  County,  and  State  auditor,  knew 
of  the  payments  as  they  were  made;  and  neither 
they  nor  any  other  State  officer  ever  objected 
to  said  justices  to  the  payments  until  the  time 
of  the  demand.  Neither  the  village  treasurer 
nor  any  other  village  officer  ever  promised  to 
pay  the  money  or  any  part  thereof  to  the  8ta!e 
or  any  officer  thereof.  The  village  has  never 
in  any  way  recognized  the  right  of  the  State 
to  any  of  said  money,  nor  in  any  way  agreed 
to  hold  it  for  the  State  or  to  pay  it  or  any  part 
thereof  to  the  State.  The  claim  of  the  village 
has  all  the  time  been,  and  now  is,  in  good  faith, 
that  the  money  belonged  to  it.  The  payments 
were  made  to  the  village  treasurer  voluntarily 
by  said  justices,  with  the  knowledge  of  the 
State  authorities  aforesaid  and  without  objec- 
tion on  their  part.  The  fines  so  paid  amount 
to  $397.85,  and  said  costs  to  $12.09.  AU  the 
costs  were  paid  out  before  the  demand  by  the 
village  treasurer  to  the  various  justices,  wit- 
nesses, and  prosecuting  officers,  who  would 
have  received  them  from  the  State  had  the 
funds  been  paid  into  the  State  treasury.  Be- 
fore the  demand,  one  fourth  of  one  of  said 
fines,  to  wit,  $12.50,  had  been  paid  by  the  vfl- 
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lage  treasurer  to  the  complainant  in  that  prose- 
cution, as  is  provided  by  law. 

In  a  prosecution,  begun  and  prosecuted  as 
aforesaid,  against  one  Monty,  the  respondent 
appealed  to  the  county  court  and  gave  bonds  to 
the  said  village  as  required  by  law,  which  were 
forfeited  in  the  county  court  and  chancered  to 
$100.  This  $100  the  village  received  and  held 
as  it  did  said  fines.  Out  of  it  the  village,  be- 
fore demand,  paid,  for  costs  and  court  and  clerk 
fees  and  attorney  fees  in  said  prosecution,  the 
sum  of  $26.85.  The  court  and  clerk  fees  alone 
amounted  to  $13.22  in  said  case.  Before  the 
making  of  said  demand,  the  village  had  paid 
out  of  said  funds  the  sum  of  $98,  aside  from 
said  $26.85,  for  legal  services  and  expenses  ne- 
cessarily incurred  in  conducting  said  prosecu- 
tions and  securing  said  convictions,  and  the 
further  sum  of  $21.68  for  taxable  costs  in  other 
liquor  cases  of  the  same  character,  begun  and 
prosecuted  in  the  same  way  during  the  same 
period;  in  which  cases  convictions  had  not  been 
secured.  And  of  this  last-named  sum  $13.82 
accrued  in  cases  where  the  bonds  of  the  re- 
spondents were  forfeited  and  paid,  and  the  State 
received  the  money  collected  on  the  bonds  to 
amount  exceeding  said  $18.32. 

Before  the  demand,  all  the  balance  of  said 
money  had  been  paid  out  and  expended  by  the 
village  treasurer  upon  the  orders  of  the  trus- 
tees of  the  village  for  general  purposes  of  the 
village. 

On  the  7th  day  of  March,  1885,  the  State's 
attorney  for  Caledonia  County  demanded  pay- 
ment of  fines  and  costs  to  the  State  treasurer. 
No  other  demand  was  ever  made  therefor  by 
any  person  or  authority. 

Mr.  Alex.  Dunnett,  State's  Attorney,  for 
the  State. 

Messrs.  Ide  ft  Stafford,  for  defendant: 

The  fines  in  question  belonged  to  the  de- 
fendant. 

Rev.  Laws,  §§  1744,  1746. 

The  penalty  for  "selling,"  etc.,  is  "he  shall 
forfeit  to  the  State,"  etc.  This  is  n6t  a  specific 
disposition  of  the  fines,  such  as  is  found  in 
other  places,  where  it  is  declared  that  certain 
fines  shall  be  paid  "into  the  State  treasury." 
Assumpsit  for  money  had  and  received  cannot 
be  maintained.  There  is  no  privity  between 
the  parties. 

The  defendant  does  not  hold  this  money 
"  to  the  use  of  the  plaintiff. "  It  never  has  so 
held  it.  On  the  contrary,  it  received  and  has 
always  retained  it  under  a  distinct  adverse 
claim  of  a  right  to  take  and  appropriate  it.  No 
case  can  be  found  in  the  books  where  the 
action  has  been  maintained  by  A  against  B  for 
money  of  A's  received  by  B  from  C,  under  a 
claim  of  right  made  in  good  faith  by  B  and 
acquiesced  in  by  C.  Thus:  A  pays  a  sum  of 
money  into  a  banker's  for  a  specific  purpose; 
the  banker's  clerk,  by  mistake,  pays  the  money 
to  B,  who  has  no  right  to  it.  Held,  that  A  can- 
not maintain  an  action  against  B  to  recover  it 
back. 

Rogers  v.  Kelly,  2  Camp.  128;  Centze  Turn- 
pike (Jo.  v.  Smith,  12  Vt.  212;  William*  v. 
Everett,  14  East,  582;  8  Price,  58;  Stephens  v. 
Badcock,  8  Barn.  &  Ad.  854;  doles  v.  Wright, 
4  Taunt.  197;  Stewart  v.  Fry,  7  Taunt.  889; 
Howell  v.  Batt,  5  Barn.  &  Ad.  504;  Yates  v. 
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Bell,  8  Barn.  &  Aid.  648;  Adams  v.  Nicker  son, 
1  Allen,  427. 

The  plaintiff  is  estopped.  The  State's  attor- 
ney and  State  auditor  knew  what  was  being 
done, — that  the  defendant  was  maintaining  a' 
police  force,  employed  counsel,  summoned  wit- 
ness, etc.,  in  prosecuting  these  cases. 

Bigelow,  Estop.  246;  People  v.  Jansen,  7 
Johns.  882;  United  States  v.  Behan,  110  U.  S. 
888  (Bk.  28,  L.  ed.  168):  10  Mass.  155;  Com- 
monwealth v.  Andre,  8  Pick.  224;  5  Wall.  772 
(72  U.  S.  bk.  18,  L.  ed.  556);  Rogers  v.  Bur- 
lington, 8  Wall.  654  (70  U.  8.  bk.  18,  L.  ed.  79); 
13  Wall.  297  (80  TJ.  8.  bk.  20,  L.  ed.  579). 

The  case  cannot  be  distinguished  in  principle 
from  that  of  a  voluntary  payment. 

Brayt.  222;  1  Chitty,  PI.  855;  Dicey,  Par- 
ties, 14;  Rob.  Dig.  526;  2  Smith,  Lead.  Cas. 
*402 ;  Sowles  v.  Soule,  8  New  Eng.  Rep.  591 
et  seg. 

Interest  is  recoverable  only  since  the  demand. 
Rob.  Dig.  899;  Mass.  Dig.  8091;  8  Pick.  261. 

Kowell,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  defended  on  several  grounds. 
The  first  is  that  the  fines  and  costs  in  question 
belong  to  the  village  and  not  to  the  State. 

By  the  liquor  law  as  first  passed  in  1852, 
fines  for  illegal  sales  were  to  be  paid  to  the 
treasury  of  the  [town  where  the  offense  was 
committed  (Stat.  1852,  No.  24.  §  5);  but  if 
the  grand  jury  prosecuted,  the  fine  and  costs 
went  to  the  treasury  of  the  State  (Id.  §  24). 
In  like  manner  the  penalty  for  being  drunk 
was  first  made  payable  to  the  treasury  of  the 
town  where  the  offense  was  committed  (Stat. 
1855,  No.  2,  §  2). 

But  in  the  General  Statutes  the  law  was 
changed,  and  in  both  those  cases  the  fines  and 
costs  were  made  payable  to  the  treasury  of  the 
State  (Gen.  Stat.  chap.  94,  §§  9,  10);  and  the 
law  has  been  so  ever  since.  In  the  Revised 
Laws,  it  is  true,  the  phraseology  is  a  little 
changed— "  shall  forfeit  *  *  *  to  the  State," 
instead  of  "  to  the  treasurer  of  the  State,"  or 
"  to  the  treasury  of  the  State,"  as  in  the  Gen- 
eral Statutes.  But  this  makes  no  difference, 
for  the  present  phraseology  constitutes  just  as 
effective  a  disposition  of  these  fines  and  costs 
to  the  treasury  of  the  State  as  the  old  phrase- 
ology did.  And  the  last  Legislature  must 
have  thought  so,  for  in  an  Act  amendatory  of 
§  1744  of  the  Revised  Laws,  whereby  it  is 
provided  to  what  treasury  fines  and  costs  shall 
go  that  are  not  otherwise  disposed  of  by  law, 
it  took  pains  to  declare  that  the  Act  shall  not 
be  construed  to  divert  from  the  State  treasury 
any  fines  or  costs  arising  from  prosecutions 
under  the  liquor  law.  It  is  clear,  therefore, 
that  the  fines  and  costs  in  question  belong  to 
the  State,  and  not  to  the  village. 

It  is  also  said  that  these  were  voluntary  pay- 
ments, and  therefore  not  recoverable.  But  the 
very  idea  of  a  voluntary  payment  implies  a 
right,  on  the  part  of  the  person  paying,  to  exer- 
cise volition  in  respect  of  paying  or  not  pay- 
ing. But  here  the  justices  had  no  such  right. 
It  was  their  duty,  under  the  law,  to  pay  to  the 
county  clerk  what  was  due  to  the  State,  and 
they  had  no  right  to  choose  to  pay  to  the 
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As  to  the  claim  that  the  State  is  estopped 
from  recovering  the  money,  it  is  sufficient  to 
say  that  it  does  not  appear  that  the  conduct  of 
the  village  has  been  in  any  way  influenced  by 
what  the  State,  through  its  officers,  did  or  omit- 
ted to  do.  It  might  also  be  said  that  the  State 
has  neither  concealed  nor  misrepresented  any 
material  fact,  and  that  the  village  was  ignorant 
of  no  such  fact. 

But  it  is  said  that,  assumpsit  for  money  bad 
and  received  will  not  lie,  for  that  there  is  no 
privity  between  the  State  and  the  village,  as 
the  latter  received  from  third  persons  and  has 
retained  the  money  in  good  faith,  under  an  ad- 
verse claim  of  right  and  ownership.  But  in 
order  to  maintain  this  action  there  need  be  no 
privity  between  the  parties,  nor  any  promise 
to  pay,  other  than  what  arises  and  is  implied 
from  the  fact  that  the  defendant  has  money  in 
his  hands  belonging  to  the  plaintiff  that  he  has 
no  right  conscientiously  to  retain.  In  such 
case  the  equitable  principle  on  which  the  action 
is  founded  implies  the  promise.  When  the  fact 
is  found  that  the  defendant  has  the  plaintiff's 
money,  if  he  can  show  neither  legal  nor  equi- 
table ground  for  keeping  it,  the  law  creates  the 
privity  and  the  promise.  Brand  v.  Williams, 
29  Minn.  288;  Knapp  v.  Hobbs,  50  N.  H.  476; 
Eagle  Bank  v.  Smith,  5  Conn.  75;  Mason  v. 
Watte,  17  Mass.  560;  HaU  v.  Marston,  Id.  575; 
Vaughan  v.  Matthews,  18  Q.  B.  N.  S.  190, 
note;  Walker  v.  Conant,  8  West.  Rep.  181. 

Lord  Mansfield  says  in  Moses  v.  Macferlan,  2 
Burr.  1005,  that  "  if  the  defendant  be  under  an 
obligation,  from  the  ties  of  natural  justice,  to 
refund,  the  law  implies  the  debt  and  gives  this 
action,  founded  in  the  equity  of  the  plaintiff's 
case,  as  if  it  were  upon  a  contract,"  or,  as  the 
Roman  law  puts  it,  "quasi  ex  contractu." 
Though,  as  to  its  merits,  this  case  has  always 
been  doubted  and  rarely  followed  (Corey  v. 
Oale,  18  Vt.  644;  Philips  v.  Hunter,  2  H.  Bl. 
414),  it  does  not  seem  to  have  been  criticised 
on  this  point;  and  in  Gary  v.  Curtis,  8  How. 
286  (44  U.  S.  bk.  11,  L.  ed.  586),  the  Supreme 
Court  of  the  United  States  adopts  its  language 
as  one  of  the  principles  on  which  the  action  for 
money  had  and  received  is  maintainable.  How- 
ard v.  Wood,  2  Show.  28;  S.  C.  1  Freem.  478, 
478,  was  indebitatus  assumpsit  for  the  fees  and 
profits  of  the  office  of  stewardships  of  a  court 
leet  and  court  baron,  brought  by  a  grantee  of 
the  reversion  of  the  office  for  ninety-nine  years, 
against  a  stranger  who  took  the  fees  and  prof- 
its thereof  to  himself.  It  was  objected  that 
the  action  would  lie  only  when  there  is  quasi 
a  contract  or  an  agreement  between  the  parties; 
as,  when  another  pays  money  to  J.  8.  to  my  use, 
then  J.  8.  agrees  by  construction  of  law  when 
he  receives  the  money  to  pay  it  to  me;  but 
when  a  man  receives  money  as  due  to  himself, 
it  will  be  hard  to  make  this  an  agreement  by 
construction  whether  he  will  or  not;  that  the 
declaration  ought  to  be  according  to  the  fact; 
that  it  was  laid  that  the  defendant  received  the 
fees  ad  usum  et  commodum  quarentis,  whereas 
in  truth  he  receives  them  to  bis  own  use.  But 
the  court  adjudged  that  the  action  would  lie. 
but  said  had  it  been  an  original  case  it  should 
have  adjudged  otherwise,  but  that  there  were 
many  such  judgments,  some  passing  sub  silen- 
tio  and  others  on  debate,  especially  in  the  Ex- 
chequer. 
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The  same  objection  was  made  in  Arris  v. 
Stukely,  2  Mod.  260.  which  was  indebitatus  a»- 
sumpsit  for  the  fees  of  the  office  of  comptroller 
of  the  customs  at  the  port  of  Exeter,  which 
the  defendant  had  received  to  his  own  use, 
against  the  will  of  the  plaintiff,  on  pretense  of 
title  to  the  office ;  but  the  court  gave  judgment 
for  the  plaintiff. 

Indeed,  assumpsit  for  money  had  and  re- 
ceived is  now  the  usual  mode  for  trying  the 
title  to  an  office  to  which  fees  are  annexed. 
Mayor  of  London  v.  Oorey,  1  Freem.  488; 
PoweU  v.  Milburn,  3  Wils.  855  :  Boyter  t. 
Dodsworth,  6  T.  R.  681 ;  Green  v.  Heuett, 
Peake,  182  ;  HaU  v.  Mayor,  etc.  of  Swansea.  5 
Q.  B.  N.  S.  526. 

In  Hitchin  v.  Campbell,  2  W.  Bl.  830,  the 
court  said  that  this  action  had  been  much  ex- 
tended as  a  very  useful  and  general  remedy ; 
that  while  the  action  was  in  its  infancy  the 
courts  endeavored  to  find  technical  arguments 
to  support  it ;  as  by  a  notion  of  privity,  etc, 
but  that  that  was  too  narrow  ground  to  sup- 
port the  action  to  the  extent  to  which  it  had 
been  admitted. 

In  CConley  v.  Natchez,  1  Smedes  &  M.  81; 
S.  C.  40  Am.  Dec.  87,  it  is  held  that  as- 
sumpsit for  money  had  and  received  lies  where 
intruders  or  trespassers  collect  under  an  ad- 
verse claim  that  which  belongs  to  the  plaintiff. 

It  is  said  by  Heath,  J.,  in  Lightly  v.  Ctouston, 
1  Taunt.  112,  that  Holt,  Ch.  J.,  held  it  clear 
law  that  if  one  goes  and  receives  my  rents 
from  my  tenants  under  pretense  of  title,  I  may 
bring  my  action  against  him  for  money  had 
and  received.  The  same  notion  is  favored  by 
many  authorities.  Bac  Abr.  Assumpsit  (A); 
Arns  v.  Stukely,  2  Mod.  260:  Mayor  of  Lon- 
don v.  Oorey,  1  Freem.  488  ;  Hbsserv.  WaOis, 
1  8alk.  28.  But  some  of  the  authorities  are  the 
other  way.  Cunningham  v.  Lawrents,  re- 
ported in  Gwyllim's  notes  to  Bac.  Abr.  As- 
sumpsit (A);  Marshall  v.  Hopkins,  15  East, 
809 ;  Codman  v.  Jenkins,  14  Mass.  96 ;  Red- 
field,  J.,  hf  Centre  Turnpike  Co.  v.  Smith,  12 
Vt.  212. 

In  Bank  of  Metropolis  v.  First  Nat. 
Bank,  19  Fed.  Rep.  801,  assumpsit  for  money 
had  and  received  was  maintained  upon  the 
ground  that  the  law  implies  a  promise  when- 
ever the  defendant  has  in  his  hands  money  of 
the  plaintiff's  that  he  is  not  entitled  to  retain, 
as  against  the  plaintiff;  and  Judge  Wallace 
says  that  it  has  long  been  well  settled  that 
want  of  privity  is  no  objection  to  maintaining 
the  action. 

In  Pierce  v.  Crafts,  12  Johns.  90,  it  is  said 
not  to  be  true  that  the  action  for  money  had 
and  received  can  be  grounded  only  on  privity 
of  contract,  but  that  if  a  man  receives  my 
money  without  authority,  I  may  recover  it  of 
him  in  this  form  of  action,  although  there  is  no 
privity  of  contract  between  us.  See  1  Cranes, 
App.  440,  where  the  cases  are  collated. 

In  the  case  before  us,  the  justices  could  im- 
part to  the  village  no  right  to  retain  the  money, 
and  the  village  took  it,  knowing  all  the  fact, 
and  chargeable  with  knowledge  of  the  law 
that  it  belonged  to  the  State,  and  its  payment 
to  the  village  in  the  circumstances  constituted 
no  recognition,  by  the  State,  of  the  claim  of  the 
village,  not  even  pro  hoc  vice.  These  and 
other  features  distinguish  this  case  from  many 
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of  those  relied  upon  by  the  defendant.  Thus, 
in  Rogers  v.  Kelly,  2  Camp.  138,  the  banker's 
clerk,  by  mistake,  paid  plaintiff's  money  to 
the  defendant,  for  a  valuable  consideration,  the 
defendant  not  knowing  that  it  was  plaintiff's 
money;  and  although,  in  giving  judgment  for 
the  defendant  the  case  is  put  on  the  ground  of 
want  of  privity,  yet  it  comes  better  within  the 
principle  laid  down  in  Mason  v.  Waits,  17 
Mass.  560,  and  adopted  in  Lime  Bock  Bank  v. 
Plimpton,  17  Pick.  159,  and  Thaeher  v.  Pray, 
118  Mass.  291,  that  it  would  be  mischievous  to 
require  those  who  receive  money  in  the  way  of 
business  or  the  payment  of  debts  to  look  into 
the  authority  of  those  from  whom  they  receive 
it. 

In  Centre  Turnpike  Co.  v.  Smith,  12  Vt.  212, 
defendant  had  never  promised,  and  had  no 
monev  in  bis  hands  belonging  to  the  plaintiff, 
and  the  plaintiff  was  regarded  as  having  fore- 
gone a  legal  right  under  a  misapprehension  of 
the  law.  So  in  Williams  v.  Everett,  14  East, 
582.  defendant  had  neither  promised  plaintiff, 
nor  had  any  money  in  his  hands  belonging  to 
him.  In  Coles  v.  Wright,  4  Taunt.  198,  the 
defendant  was  a  mere  bearer  of  the  monev, 
and  had  paid  it  over  to  the  trader  lying  in 
prison  before  he  became,  a  bankrupt,  and  it 
was  sought  to  charge  him  by  relation  ;  but  he 
had  judgment.  In  Stewart  v.  Fry,  7  Taunt. 
889,  there  was  nothing  to  restrain  the  right  of 
the  acceptors  who  made  the  remittance  to  re- 
call the  money  as  they  did,  nor  of  the  defend- 
ants to  make  any  new  appropriation  of  it  that 
they  thought  fit,  nor  any  promise  to  hold  it  for 
plaintiff's  use.  In  Howeu  v.  Batt,  5  Barn.  & 
Ad.  504,  the  defendant  was  servant  to  another, 
and  no  sum  of  money  had  been  expressly 
given  to  him  by  his  master  for  the  plaintiff, 
nor  did  it  appear  but  that  his  master  might 
have  countermanded  payment  to  the  plaintiff, 
and  the  defendant  had  agreed  to  hold  no  money 
to  the  use  of  the  plaintiff,  but  held  it  to  the  use 
of  his  master.  Yates  v.  Bell,  8  Barn.  &  Aid. 
648,  is  simply  to  the  effect  that  when  a  party  to 
whom  a  bill  is  remitted  repudiates  the  trust 
with  which  it  is  clothed,  it  gives  no  right  of 
action  to  the  party  to  whose  account  the  bill  is 
directed  to  be  applied.  In  Adams  v.  Nickerson, 
1  Allen,  427,  the  defendant  did  not  know  that 
the  debtor  abroad  had  instructed  his  agent  here 
to  have  him  pay  plaintiff's  claim  out  of  money 
in  his  hands,  and  he  had  repaid  the  balance  of 
it  to  the  agent,  as  he  agreed  to  do  when  be  re- 
ceived it. 

As  to  the  amount  the  State  is  entitled  to  re- 
cover: The  village  received  $897.85  in  fines,  and 
$12.09  costs,  and  paid  out  the  costs  to  those 
entitled,  and  $12.50 — one  fourth  of  one  of  the 
fines — to  the  complainant  in  that  case;  and  the 
State  does  not  seek  to  recover  these  costs,  and 
only  $884.85  of  the  fines — it  being  the  amount 
thereof  less  the  $12.50— with  interest  thereon 
from  March  7,  1885,  the  time  of  demand. 

Although  Monty's  recognizance  was  taken  to 
the  village  when  ft  ought  to  have  been  taken 
to  the  State,  and  might  for  that  reason  have 
been  unenforceable;  yet,  being  taken  in  the 
business  of  the  State,  the  money  paid  upon  it 
belonged  to  the  State,  and  not  to  the  village, 
which  wasunau  thori  tati  vely  assuming  to  control 
the  business  and  make  it  its  own.  The  State 
seeks  to  recover  this  $100  also;  leas  the  $18.22 
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paid  out  of  it  for  court  and  clerk  fees  in  that 
suit,  with  interest  thereon  from  time  of  de- 
mand. 

The  village  can  be  allowed  nothing  for  dis- 
bursements in  respect  of  legal  services  and  ex- 
penses, as  in  no  view  can  ft  charge  the  State 
with  expenses  that  no  one  in  the  circumstances 
was  then  authorized  by  law  to  impose  upon  the 
State  in  such  cases,  it  being  the  official  duty  of 
the  State's  attorney  to  attend  to  them. 

Nor  can  the  village  be  allowed  anything  for 
disbursements  in  respect  of  the  taxable  costs  in 
the  cases  in  which  no  convictions  were  had, 
notwithstanding  the  State  realized  something 
from  them  by  way  of  forfeited  recognizances  ; 
for,  if  one  undertakes  my  business,  claiming  it 
to  be  his  own,  and  therein  makes  expenditures, 
I  am  not  liable  to  him  therefor,  although  he  has 
vantaged  me  thereby.  This  is  so  even  when  one 
undertakes  my  business  for  me  and  on  my  be- 
half without  my  request,  express  or  implied, 
and  benefits  me ;  for  bis  services  are  gratui- 
tous. One  cannot  thrust  himself  upon  me  and 
make  me  his  debtor  whether  I  will  or  not. 

Hence  the  State  is  entitled  to  recover  the 
said  sums  of  $884.25  and  $86.78,  making  in 
all  the  sum  of  $471.63,  with  interest  thereon 
from  March  7,  1885 ;  and  the  judgment  is  re- 
versed, and judgment  for  plaintiff  accordingly. 


CONNECTICUT  &  PASSUMPSIC  RIVERS 
R.  R.  CO. 
e. 

Town  of  ST.  JOHNSBURY. 

Prior  to  the  Act  of  1886,  No.  20,  the  select- 
men or  the  county  court  had  no  author- 
ity to  establish  a  highway  at  grade 
across  a  railroad  track;  but  while  this 
case  was  pending  on  appeal  in  the  county 
court,  having  been  remanded  from  the 
supreme  court,  said  Act  was  passed, 
which  authorized  the  laying  of  a  high- 
way at  grade.  Held,  as  the  Act  gave  no 
original  jurisdiction,  and  as  the  juris- 
diction of  the  county  court  was  merely 
appellate,  that  it  had,  in  this  case,  no 
power  to  .establish  such  highway;  and 
that  proceedings  must  be  commenced 
de  novo. 

(Caledonia  Filed  September  8, 1887.) 

PROCEEDINGS  for  the  laying  of  highway 
across  a  railroad  at  grade.  Hearing  on  the 
mandate  from  the  Supreme  Court,  December 
Term,  1886,  Caledonia  County,  Powers,  J., 
presiding.  Reversed. 

The  court  held  that  it  could  in  this  case  lay 
out  and  establish  a  highway  across  the  peti- 
tioner's railroad  tracks  at  grade;  and  refer- 
red the  cause  to  commissioners  to  report 
whether  the  highway  should  be  laid  out  and  es- 
tablished; and,  if  so,  whether  the  same  should 
be  laid  over,  under,  or  across  said  railroad. 
Exceptions  by  the  petitioner.  The  mandate 
from  the  supreme  court  was:  "Adjudged  that 
county  court  had  no  jurisdiction  to  establish 
a  highway  across  the  railroad  of  the  petitioner 
at  grade  with  the  track.  Judgment  reversed, 
and  cause  remanded  for  proceedings  subject  to 
said  limitation." 

This  case  originally  came  into  the  county 
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court  on  the  petition  of  said  railroad  company 
complaining  of  the  action  of  the  selectmen  in 
laying  a  highway  across  the  railroad  track. 

Act  No.  20  of  the  Session  Laws  of  1886  was 
approved  November  24,  1886. 

Messrs.  Ide  A  Stafford,  for  defendant: 

The  case  would  not  have  been  remanded  un- 
less further  action  by  the  county  court  was 
proper.  If  the  plaintiff's  contention  is  correct, 
the  supreme  court  would  have  quashed  the 
proceedings. 

Wires  v.  Fair,  24  Vt.  645;  Bank  of  Newbury 
v.  Richards,  85  Vt.  281. 

The  supreme  court  will  render  final  judg- 
ment in  highway  cases,  unless  the  case  is  to  be 
proceeded  with  in  the  court  below. 

French  v.  Barre,  58  Vt.  567;  Piatt  v.  Milton, 
58  Vt.  608;  Brock  v.  Barnel,  57  Vt.  172;  Hog- 
aboon  v.  Highgate,  53  Vt.  412;  Penniman  v.  St. 
Johnsbury,  54  Vt.  306. 

When  final  judgment  has  not  been  rendered 
in  this  court,  it  was  the  plain  intent  that  further 
proceedings  were  necessary  in  the  county  court. 

Winooski  Lumber,  etc.  Co. v.  Colchester,'51  \t. 
541:  Gray  v.  Middlemen,  56  Vt.  58;  Sharon  v. 
Strafford,  56  Vt.  421;  52  Vt.  412. 

The  judgment  of  the  court  below  will  not 
be  disturbed  unless  manifest  injustice  has  been 
done. 

French  v.  Barre,  suprtt,  Chase  v.  Rutland,  47 
Vt.  393;  iMiidonderry  v.  Peru,  45  Vt.  424. 

The  ruling  of  the  county  court  was  correct. 
No  formal  pleadings  are  necessary. 

Crawford  v.  Rutland,  52  Vt.  412. 

These  proceedings  are  to  be  administered  in 
a  practical  manner,  and  for  the  best  interest  of 
the  public. 

Ferguson  v.  Sheffield,  52  Vt.  77. 

After  the  first  trial,  the  power  of  the  court 
was  enlarged  by  Act  No.  20,  Acts  1886.  It 
must  decide  on  the  facts  and  the  law  as  they 
were  when  the  decision  was  made.  When  the 
court  is  called  upon  to  establish  a  highway,  it 
must  act  according  to  the  terms  of  the  statute 
in  force  at  the  time  of  its  action. 

Drown  v.  Sutton,  Gen. Term,  1888,  Caledonia 
County;  Danforth  v.  Smith,  23  Vt.  253;  Cooley, 
Const.  Lim.  871;  Hepburn  v.  Curts,  7  Watts, 
800. 

A  case  must  be  determined  on  the  law  as  it 
stands  when  the  judgment  is  rendered. 

16  Serg.  &  R.  169;  Watson  v.  Mercer,  8  Pet. 
88  (83  U.  S.  bk.  8,  L.  ed.  876);  Mather  v.  Chap- 
man, 6-Conn.  54;  Cooley,  Const.  Lira.  881. 

So,  if  a  case  is  appealed,  and  the  law  is 
changed,  the  appellate  court  must  decide  ac- 
cording to  the  law  in  force  when  the  decision  is 
rendered. 

State  v.  Norwood,  12  Md.  195;  Cooley,  Const. 
Lim.  381,  389,  500;  Freeborn  v.  Smith,  2  Wall. 
161  (69  U.  8.  bk.  17,  L.  ed.  922);  Baltimore  dc 
S.  R.  R.  Co.  v.  Nesbit,  10  How.  895  (51  U.  S. 
bk.  18,  L.  ed.  469);  7  Pet.  284  (82  U.  8.  bk.  8, 
L.  ed.  669). 

Meters.  Edwards,  Dicker-man, &  Young;, 

for  plaintiff: 

It  is  a  principle  of  universal  jurisprudence 
that  laws  must  be  prospective,  and  cannot  have 
a  retrospective  effect. 

Kent,  J.,  in  Dash  v.  Van  Eleeck,  7  Johns.  477; 
Bates  v.  Kimball,  2  Chip.  77. 

Prior  to  the  enactment  of  the  statute  in  No- 
vember, 1888,  this  court  held  in  this  case  (58 
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Vt.  234)  that  neither  the  selectmen  nor  the 
county  court  bad  authority  to  lay  a  highway 
across  the  plaintiff's  track  at  grade.  The 
Legislature  has  no  power  to  set  aside  a  judg- 
ment of  this  court;  or  by  special  statute  to  grant 
one  an  appeal,  who  had  allowed  bis  time  for 
taking  an  appeal  to  expire. 

Bates  v.  Kimball,  supra. 

Law  is  a  rule  of  civil  conduct  prescribed. 

1  Bl.  Com.  44. 

The  very  essence  of  a  new  law  is  that  it  is  a 
rule  for  future  cases. 
Story,  J.,  2  Gall.  136. 

A  statute  cannot  affect  a  suit  commenced  be- 
fore the  statute  was  passed;  otherwise  vested 
rights  could  be  taken  away,  and  an  innocent 
party  endamaged  in  payment  of  costs. 

Ogden  v.  Blaekledge,  2  Cranch.  272  (6  U.  8. 
bk.  2,  L.  ed.  276);  Colder  v.  Bittt.  8  Dall.  38* 
(8  U.  8.  bk.  1,  L.  ed.  648). 

It  would  manifestly  be  unjust  to  thus  defeat 
a  suit  already  commenced  upon  a  right  already 
vested. 

Beadleston  v.  Sprague,  6  Johns.  101. 

In  Coudi  v.  Jeffries,  4  Burr.  2468,  a  qui  tarn 
suit  for  a  penalty,  Lord  Mansfield  said:  "It can 
never  be  the  true  construction  of  this  Act  to 
take  away  this  vested  right  and  punish  the  in- 
nocent pursuer  of  it  with  costs."  The  case 
ought  to  be  decided  precisely  as  if  the  Act  of 
1886  had  not  been  passed. 

Dash  v.  Van  Kleeck,  supra;  Kent  v.  Wall- 
ingford,  42  Vt.  651. 

It  was  held  by  this  court  in  Stan i ford  v.  Barr), 
1  Aik.  314,  that  the  Legislature  had  not  the 
constitutional  power  to  pass  an  Act  authorizing 
the  probate  court  to  renew  a  commission  for 
the  allowance  of  claims  upon  the  estate  of  a 
deceased  person,  after  the  expiration  of  the 
time  limited  by  the  general  law  for  such  re- 
newal. It  was  also  held  in  Hill  v.  Sunderland, 
8  Vt.  507,  that  the  section  of  the  statute  of 
1828,  allowing  an  appeal  from  the  decision  of 
road  commissioners,  made  before  the  passing 
of  the  statute,  was  unconstitutional  as  to  dam- 
ages and  costs.  The  plaintiff's  rights  were 
preserved  to  him  by  Rev.  Laws,  §  28. 

See  Harris  v.  Townshend,  56  Vt.  716;  State 
v.  Leicester,  83  Vt.  653;  State  v.  WillisU>n,  31 
Vt.  158. 

In  laying  out  highways  the  county  court  is 
an  appellate  tribunal. 

Freneli  v.  Holt,  68  Vt  864;  24  Vt.  176.  See 
14  Vt.  279;  Briggs  v.  Hubbard,  19  Vt.  88. 

Taft, ,  delivered  the  opinion  of  the  court: 
The  selectmen  of  the  defendant  town  laid  out 
a  highway  across  the  petitioner's  track  at 
grade;  the  petitioner  took  an  appeal  to  the 
county  court;  commissioners  were  appointed, 
who  reported  in  favor  of  laying  out  the  high- 
way at  grade  with  the  track;  and  the  highway 
was  so  established.  The  petitioner  brought 
the  cause  to  this  court,  ana  it  was  held  that 
neither  the  selectmen  nor  the  county  court 
could  establish  a  highway  across  a  railroad 
track  at  grade  with  the  track,  and  remanded 
the  case  for  proceedings  subject  to  said  limita- 
tion. Central  Vt.  R.  R.  Co.  v.  Ropaltem,  and 
this  case,  2  New  Eng.  Rep.  475,  58  Vt  2St 
Subsequently  to  such  ruling,  the  Legislature 
enacted  a  law  authorizing  the  laying  of  high- 
ways across  railroad  tracks  at  grade.  Act  So. 
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20,  Bess.  Laws  1886.  Under  this  statute  the 
county  court  held  that  in  this  case  a  highway 
may  be  established  at  grade  with  the  track;  and 
this  holding  is  the  question  now  before  us  for 
revision. 

Was  it  error  or  not?  In  highway  cases  of 
this  character  the  -jurisdiction  of  the  county 
court  is  appellate  only.  The  question  of  whether 
a  highway  should  or  should  not  be  laid  out 
must  first  be  acted  upon  by  the  selectmen  of  the 
town;  and  in  no  .case  can  the  county  court  ac- 
quire jurisdiction  until  such  action  is  had.  At 
the  time  the  selectmen  acted  and  established 
the  highway  at  grade',  they  had  no  jurisdiction 
in  the  matter  and  could  not  legally  act  therein, 
».  e.,  in  laying  out  the  highway  at  grade.  The 
selectmen  having,  at  the  time  the  highway  was 
laid  out,  no  jurisdiction  or  power  to  so  establish 
it,  it  follows  that  the  county  court  acquired  none 
by  the  appeal.  The  Act  of  1886,  referred  to, 
gives  it  no  original  jurisdiction.  If  a  road  is  to 
be  established  at  grade,  proceedings  must  be 
begun  de  now.  The  action  of  the  county  court 
was  erroneous. 

Judgment  reversed  and  cause  remanded,  to  be 
proceeded  with  as  directed  by  the  mandate  from 
the  General  Term,  1880. 


A.  B.  FARNTJM 

v. 

John  EWELL. 

1.  An  action  to  recover  for  damages  to 

the  plaintiffs  carriage  shop,  to  the  ma- 
chinery therein,  and  for  interruption 
to  his  business,  is  not  a  possessory 
action  in  respect  to  the  damages  to 

the  business:  and  one  of  two  parties, 
whether  partners  or  not,  who  have  a 
joint  interest  in  the  business,  cannot, 
in  his  own  name, recover  full  damages 

for  such  interruption;  and  where  the 
evidence  tended  to  show  a  joint  interest, 
the  court  erred  in  neglecting  to  submit 
the  question,  with  proper  instructions, 
to  the  jury. 

2.  The  charge  to  the  jury  (q.  v.)  was  con- 
strued to  mean  that  the  owner  of  the 
shop  could  recover  full  damages  for  in- 
to the  business,  in  which  his  son 
a  half  interest,  and  was  therefore 

erroneous. 

(Caledonia  Piled  September  7, 1887.) 

ACTION  on  the  case  for  negligence. 
Trial  by  jury,  December  Term,  1886, Cale- 
donia County,  Powers,  J.,  presiding.  Verdict 
and  judgment  for  the  plaintiff.  Reversed. 

The  plaintiff  had  title  to  a  carriage  shop  on 
the  southerly  side  of  a  road  leading  through 
Peacham;  and  the  defendant,  for  six  years  pnor 
to  this  suit,  and  for  a  longer  period,  had  been 
in  the  actual  occupation  and  use  and  control  of  a 
sawmill  just  below  the  plaintiffs  said  shop,  and 
the  flume  supplying  the  same  with  water,  un- 
der a  contract  of  purchase  from  the  heirs,  and 
in  his  own  right.  Plan  of  shop  used  in  evi- 
dence may  be  referred  to. 

The  water  used  to  run  the  shop  and  sawmill 
was  divided  above  said  road,  and  a  part  of 
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same  was  carried  in  a  penstock  to  the  plain- 
tiffs shop,  and  the  rest  run  in  a  plank  flume  to 
defendant's  mill. 

The  plaintiff  8  evidence  tended  to  prove  that 
this  flume  was  elevated  upon  a  cob-house  frame- 
work of  logs  about  6  feet  high,  where  it 
passed  the  northwest  corner  of  the  plaintiff's 
shop;  that  this  flume  passed  down  by  the  side 
of  the  shop  to  defendant's  sawmill,  but  at  a 
distance  of  several  feet  after  passing  said  north- 
west corner;  that  the  defendant's  flume  at  said 
northwest  corner  was  some  18  to  24  inches  from 
his  shop,  that  for  some  time  prior  to  the  suit  said 
flume  had  been  out  of  repair  and  leaky;  that 
the  defendant  knew  of  the  condition  of  the 
flume,  but  had  not  repaired  it;  that  the  water 
gushed  out  of  it  at  this  northwest  corner,  spat- 
tered the  plaintiffs  buildings  on  the  outside, 
and  formed  ice  under  the  same;  by  all  of  which 
the  building  was  greatly  rotted  and  thrown  out 
of  level  or  line;  and  that  the  machinery  that 
was  in  said  shop  was  also  thrown  out  of  level, 
the  waterwheel  in  the  basement  frozen  up  and 
stopped;  and  that  the  business  which  the  plain- 
tiff and  his  son,  Scott  Farnum,  had  for  more 
than  six  years  prior  to  suit,  carried  on  in  said 
shop,  as  hereafter  stated,  had  been  greatly  in- 
terrupted, hindered,  and  delayed. 

The  plaintiff  sought  to  recover  all  damage 
done  to  his  shop,  the  expenses  of  putting  it  m 
level  and  machinery  in  line,  and  also  for  loss 
in  consequence  of  the  interruption  to  the  busi- 
ness done  in  the  shop.  The  plaintiff  introduced 
evidence  as  to  all  said  damages. 

The  defendant's  testimony  tended  to  show 
that  this  sawmill  and  flume,  at  the  time  of  suit, 
and  for  some  time  prior,  belonged  to  the  estate 
of  his  father,  Isaac  Ewell,  deceased;  that  he 
had  no  deed  of  two  thirds  of  said  mill  and 
flume,  but  he  had  agreed  with  the  other  two 
heirs  to  buy  their  share  of  same;  that  the  flume 
was  just  as  good  as  it  was  when  bis  father  died, 
or  as  it  had  been  for  many  years;  that  it  did 
not  leak  much,  etc. 

The  defendant  introduced  evidence  to  show 
that  the  part  of  plaintiff's  shop  wet  from  defend- 
ant's flume  was  over  plaintiff 's  line,  and  upon  that 
of  the  Ewell  heirs,  as  aforesaid;  that  plaintiff, 
in  the  dry  weather,  would  stop  up  the  opening 
to  this  flume  where  the  water  was  divided,  so 
that  all  the  water  would  run  to  his  shop;  that 
in  consequence  of  this  the  timber  in  flume 
would  dry  up,  and  that  then  the  flume  would 
for  some  time  leak  badly,  and  timber  rot  faster 
than  it  otherwise  would  have  done. 

The  plaintiff  introduced  his  son,  Scott  Far- 
num, who,  on  cross-examination,  testified  in 
substance  as  follows:  That  he  and  his  father 
for  ten  years  last  past  had  carried  on  business 
in  said  shop  of  carriage  making  and  repairing, 
planing  lumber,  etc. ;  that  there  bad  been,  since 
Scott  was  seventeen  or  eighteen  years  old,  a  sign 
on  north  end  of  shop  which  read,  "A.  B.  Far- 
num &  Son;"  that  all  the  business  was  done  in 
that  name;  that  all  order?  were  given  and  taken 
in  that  name,  etc. ;  that  if  there  was  any  loss, 
bad  debts,  etc.,  be  had  no  partnership  in  it; 
that  the  credit  was  given  to  them  both;  that 
when  he  was  twenty-one,  some  five  or  six  years 
ago,  his  father  told  him  he  might  have  half  of 
what  they  made,  provided  he  would  stay  at 
home,  and  he  did  stay  at  home;  that  they  kept 
no  separate  account  of  work,  but  all  was 
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charged  upon  a  common  book;  that  either  set- 
tled all  accounts  as  he  pleased;  that  one  had  as 
much  control  of  the  business  as  the  other,  and 
had  common  access  to  shop;  that  he  paid  no 
rent  on  shop,  and  that  he  helped  pay  repairs 
that  bad  been  made. 

The  plaintiff  was  tbe  sole  owner  of  the  ma- 
chinery which  was  claimed  to  have  been  in- 
jured. 

There  was  no  other  proof  to  vary  or  alter  the 
above  evidence  of  said  Scott  Farnum. 

The  defendant's  counsel,  in  his  argument, 
claimed  to  }ury  that  plaintiff  could  not  in  this 
action,  in  his  sole  name,  recover  all  the  damages 
occasioned  by  the  interruption  to  business  (if 
any),  because  this  business  belonged  to  the  part- 
nership of  Farnum  &  Son,  and  not  to  plaintiff 
alone;  but  tbe  court,  on  objection  made  by 
plaintiff's  counsel,  stopped  the  counsel,  and 
said  there  was  no  evidence  to  show  any  partner- 
ship between  plaintiff  and  his  son ;  that  he  should 
instruct  the  jury  so,  and  that  counsel  must  not 
argue  that  point  any  further;  and  counsel  did 
not  do  so.  To  this  ruling  and  refusal  the  de- 
fendant excepted. 

The  court,  in  its  charge,  told  the  jury  there 
was  no  proof  of  partnership  between  plaintiff 
and  bis  son;  that  plaintiff  could  in  this  action 
recover  for  all  loss  to  his  business  in  conse- 
quence of  the  negligence  of  defendant  as  afore- 
said. 

Meeart.  Bate*  9t  May  and  J.  P.  Lamson, 

for  defendant: 

The  plaintiff  declared  for,  and  claimed  dam- 
ages fori  loss  of  business.  He  could  not  re- 
cover for  the  son's  loss  caused  by  an  interrup- 
tion of  the  business. 

"  Partnership  is  a  question  of  law,  dependent 
on  the  facts;  but  when  there  is  any  doubt  as 
to  the  facts,  it  becomes  a  question  for  the  jury  to 
decide  " 

Prof.  Jur.  8§  274,  816. 

There  may  be  ajegal  partnership,  even  though 
a  partner  is  guaranteed  against  loss. 

Pars.  Partn.  p.  42. 

This  is  the  rule  in  this  State. 

Chapman  v.  Devereux,  82  Vt.  616;  Brigham 
v.  Dana,  29  Yt.  1.  As  to  the  damages,  see 
Wood,  Mayne,  Dam.  §624. 

Mes#rt.  Nichols  ft  Dunnett,  for  plaintiff: 

To  form  a  partnership  there  must  be  a  share 
in  the  profits  and  loss  of  the  business,  and  the 
terms,  when  used  in  reference  to  this  subject, 
denote  the  ultimate  profit  of  the  operation. 

Bowman  v.  Baity,  10  Vt.  170 ;  Kellogg  v. 
Grieteold,  12  Vt.  291;  Morgan  v.  Steam,  41 
Vt.  898. 

Sharing  in  the  profit  and  loss  is  not  decisive 
between  the  parties,  as  it  may  have  been  a  mere 
arrangement  with  a  view  to  compensation  for 
services  rendered  in  the  employment.  ( 

Farrand  v.  Oleaeon,  66  Vt.  688;  Bailey  v. 
Clark,  6  Pick.  872;  Chase  v.  Barrett,  4  Paige, 
148. 

This  case  falls  within  the  line  of  cases  where 
the  share  received  is  in  compensation  for  ser- 
vices, and  is  not  a  strict  partnership. 

Bowman  v.  Bailey,  supra;  Ambler  v.  Bradley, 
6  Vt.  119;  Tobias  v.  Blin,  21  Vt.  644;  Mason 
v.  Potter,  26  Vt.  722;  Hawkinsv.  Melntyre,  46 
Vt.  496;  Baxter  v.  Rodman,  8  Pick.  486;  Het- 
keth  v.  Blanchard,  4  East,  144;  Muteyv.  Whit- 
ney, 10  Johns.  226;  Vanderburgh  v.  Hull,  20 
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Wend.  70 ;  Burekle  v.  Eekart,  1  Denio,  887; 
Bradley  v.  White,  10  Met.  808. 

The  action  is  a  possessory  action,  and  not  a 
merely  personal  action,  like  a  suit  for  a  chattel, 
and  if  the  plaintiffs  were  tenants  in  common, 
one  of  them  could  recover  the  f  uU  damage. 

Hibbard  v.  Foster,  24  Vt.  542;  BigeUnr  v. 
Rising,  42  Vt.  678;  Shaw  v.  Cununitkey,  7 
Pick.  76. 

Rowell,  J.,  delivered  the  opinion  of  the 
court : 

It  is  immaterial  to  inquire  whether  the  plain- 
tiff and  bis  son  were  partners  in  the  buanea 
carried  on  in  the  shop;  for  the  testimony  tended 
to  show  that  the  son  had  a  half  interest  as 
owner  in  what  was  made  in  the  business;  and 
if  be  had,  the  plaintiff  could  not,  in  his  name 
alone,  recover  full  damages  for  injury  to  that 
business,  as  such  injury  would  damage  the 
joint  interest  of  both,  and  this  suit,  m  respect 
of  these  damages,  is  not  a  possessory  action,  so 
that  tbe  plaintiff  can  recover  the  whole  dam- 
ages. 

Plaintiff  claims  that  his  son  had  no  interest 
in  the  business,  but  that  the  arrangement  where- 
by he  was  to  have  half  that  was  made  in  it 
amounted  to  no  more  than  affording  a  standard 
by  which  to  measure  the  amount  of  compensa- 
tion he  was  otherwise  to  receive  for  his  services, 
and  gave  him  no  interest  in  the  business  itself, 
nor  in  what  was  made  in  it.  But  it  was  for  the 
jury  to  say  how  that  was  on  the  testimony,  and 
it  should  have  been  submitted  to  it  with  proper 
instructions. 

The  chief  justice  thinks  that  in  the  charge 
the  plaintiff  was  limited  to  recovery  for  loss  to 
his  interest  in  tbe  business  only,  and  was  not 
permitted  to  recover  for  damage  to  the  son's  in- 
terest therein,  agreeing  that,  if  not  so  limited, 
there  was  error.  But  tbe  rest  of  the  court  does 
not  think  the  exceptions  fairly  susceptible  of 
that  construction,  and  that  plaintiff  was  allowed 
to  recover  full  damages  in  this  behalf. 

It  is  not  necessary  to  consider  tbe  exception 
to  what  plaintiff  was  permitted  to  say  defend- 
ant did  when  he  asked  him  to  fix  the  flume, 
as  it  is  not  likely  that  that  testimony  will  be 
called  out  on  another  trial 

Reverted  and  remanded. 


W.  C.  SMITH 
v. 

O.  A.  BURTON  and  E.  A.  Sowles. 

1.  A  subscription  contract,  plain  and 
complete  in  itself,  to  pay  money  in  aid 
of  a  contemplated  manufacturing  busi- 
ness, cannot  bo  enlarged,  varied,  or 
contradicted,  by  a  letter  which  was 
simply  one  of  the  preliminary  negotia- 
tions to  the  subscription. 

2.  A  subscription  contract  contained  sev- 
eral conditions,  and  the  only  one  relat- 
ing to  the  subscribers  had  been  fulfilled, 
but  some  of  the  other  conditions  relat- 
ing to  other  parties  had  not  been  ful- 
filled. Held,  that  the  suboi.iluH— 
were  enforceable. 

8.  The  plaintiff  stoned  a  subeerlptien 
paper,  agreeing  to  pay  the  defendants, 
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B  and  8,  $500  to  avid  a  contemplated 
business,  of  which  M  was  the  proprie- 
tor, and  in  which  they  were  interested 
by  reason  of  loans  to  M.  The  plaintiff 
also  furnished  labor  and  supplies  to 
M,  and  B  told  him  to  charge  the  same 
to  B  and  S.  Although  B  and  S  were  not 
partners,  their  attitude  to  the  business 
was  apparently  a  joint  relationship;  the 
subscription  ran  to  them Jointly,  and  8 
assented  that  the  plaintiff  might  pay  it 
with  said  supplies.  Held,  that  the  plain- 
tiff was  entitled,  on  the  facts  reported, 
to  a  judgment  against  both  for  the 
balance,  above  his  subscription. 

(Franklin  Filed  September  8, 1887.) 

BOOK  account.  Heard  on  an  auditor's  re- 
port, September  Term,  1886,  Franklin 
County,  Royce,  Ch.  J.,  presiding.  Judgment, 
pro  form  a  and  without  hearing,  for  the  plaintiff, 
to  recover  the  larger  sum  found  due  by  the  au- 
ditor, which  was  $628.55.  Reverted. 

The  auditor  found  that  if  the  subscription 
was  applied  on  the  account,  there  was  due 
plaintiff  only  $18.05. 
The  master  found,  in  part: 

On  January  10,  1881,  a  subscription  paper 
was  drawn  up  to  be  circulated  in  St.  Albans 
and  vicinity,  which  was  in  the  words  and  fig- 
ures following,  viz. : 

"  We,  the  undersigned,  hereby  agree  to  pay 
the  several  sums  affixed  to  our  names,  respect- 
ively, to  Oscar  A.  Burton  and  E.  A.  Sowles, 
payable  in  three  equal  installments,  at  three.six, 
and  nine  months,  for  the  purchase  of  the  Tre- 
mont  House,  and  the  appurtenances  and  prem- 
ises thereunto  belonging,  formerly  owned  and 
occupied  by  8.  8.  Skinner,  and  for  giving  a  suit- 
able title  thereto  to  James  MacDonald,  Jr.,  do- 
ing business  under  the  name  and  style  of  the 
Glen's  Falls  Shirt  Company,  on  condition  that 
Oscar  A.  Burton  and  E.  A.  Sowles,  and  his 
wife,  Margaret  B.  Sowles,  shall  convey  said 
property  to  George  W.  Foster,  trustee  for  said 
MacDonald,  on  $6,000  being  subscribed  here- 
to, awaiting  the  fulfillment  of  the  conditions 
hereinafter  contained  or  imposed  upon  said 
MacDonald,  doing  business  under  said  name 
and  style,  to  wit:  That  said  MacDonald  shall 
remove  his  or  said  Glen's  Falls  Shirt  Com- 
pany's collar,  shirt,  and  cuff  manufacturing 
business  from  Glen's  Falls,  N.  Y.,  to  St.  Al- 
bans, Vermont,  and  establish  the  same  at  the 
said  Tremont  House  premises,  and  so  continue 
to  use  said  premises  tor  such  purpose  aforesaid 
for  the  term  of  five  years,  and  work  at  least 
from  800  to  800  hands,  as  the  business  may 
seem  to  require,  and  as  said  MacDonald,  under 
the  name  of  the  Glen's  Falls  Shirt  Company, 
has  done  for  the  past  year  at  Glen's  Falls,  N. 
Y.,  and  to  transact  said  business  at  St.  Albans 
under  the  like  style  and  name  of  the  Glen's 
Falls  Shirt  Co.,  as  per  agreement  in  writing. 
The  said  Burton  and  Sowles,  for  the  purpose 
aforesaid,  valuing  said  property  at  $10,000,  and 
proposing  to  convey  the  same  on  said  sum  of 
96,000  being  subscribed,  they  are  herein  con- 
sidered and  treated  as  contributing  $2,000  each. 
In  case  of  default  on  the  part  of  said  MacDon- 
ald in  establishing  and  maintaining  said  busi- 
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ness  for  the  period  of  and  as  aforesaid,  the  said 
trustee  shall  convey  said  property  as  follows: 
The  undivided  four  teDtfas  thereof  to  said 
8  wlesand  Burton,  and  the  remaining  undivid- 
ed six  tenths  thereof  to  us,  the  undersigned,  in 
proportion  to  our  respective  subscriptions. 
Dated  January  10,  1881." 

February  8,  1881,  the  plaintiff,  who  had 
been  applied  to,  to  sign  said  subscription  paper, 
wrote  a  letter  to  the  defendants,  which  was  as 
follows: 

"St.  Albans,  Vt..  February  3,  1881. 
"Messrs.  O.  A.  Burton  and  E.  A.  Sowles: 

"Gents,— I  am  not  disposed  to  sign  the  last 
form  of  subscription  for  the  purchase  of  the 
Tremont  House  property  to  be  used  as  a  factory 
by  the  Glen's  Falls  Shirt  &  Collar  Co.  for  rea- 
sons that  I  will  state  wben  Iseeyou,  and  which 
I  think  you  will  approve.  I  will,  however, 
agree  to  par  the  amount  of  my  subscription  of 
$500,  oue  half  in  one  year  and  one  halt  in  two 
years,  without  interest,  conditioned  upon  the 
fulfillment  by  the  Shirt  Co.  of  their  undertak- 
ings.   Yours,  etc.  W.  C.  Smith." 

To  that  letter  the  defendant  Burton  rei 
by  letter  of  the  same  date,  as  follows: 
"  Hon.  W.  C.  Smith: 

"D.  Sir, — I  want  you  to  sign  the  subscription 
for  the  purchase  of  the  Tremont— $500— and 
I  will  take  cure  of  the  same;  and  you  pay  in 
the  same  way  and  upon  the  same  condition 
as  J.  Gregory  Smith  is  to  pay, — one  half  in 
one  year,  aud  one  half  in  two  years, — pro- 
vided he  runs  the  factory  as  he  has  agreed  for 
that  length  of  time,  and  without  interest. 

Yours  truly,        O.  A.  Burton." 

Immediately  after  receiving  said  Burton's 
letter  the  plaJnuff  did  sign  said  subscription 
paper,  and  Bet  against  his  signature  the  sum  of 
$500.  Said  subscription  paper  was  also  signed 
by  others,  and  the  aggregate  of  the  subscrip- 
tions made  upon  it  was  $3,915. 

Upon  testimony,  seasonably  objected  to 
by  the  plaintiff's  counsel  as  irrelevant,  I  find 
that  J.  Gregory  Smith  agreed  lo  give  towards 
the  shirt-factory  enterprise  mentioned  in  said 
subscription  paper,  $1,500,  and  of  (hat  sum 
afterward.*  paid  $1,000;  but  it  did  not  appear 
that  such  agreement  wasiu  writing;  that  Aldis 
O.  Brainerd  and  a  Mr.  Seymour,  each,  by  a 
letter  or  a  short  writing,  agreed  to  give  to- 
wards said  enterprise  $3lK);  and  that  said  agree- 
ments of  J.  Gregory  Smith,  Brainerd.  and  Sey- 
mour were  not  upon,  or  did  not  contain,  the 
same  conditions  stated  in  said  subscription 
paper.  Said  sums  agreed  to  be  given,  together 
with  the  subscriptions  made  upon  said  sub- 
scription paper,  amount  to  more  than  $6,000. 

On  February  5.  1885,  and  after  all  said 
subscriptions  and  agreements  to  give  hud  been 
made,  the  said  defendants,  and  Margaret  B. 
Sowles,  the  wife  of  the  defendant  Sowles.  by 
a  deed  of  thai  date  duly  executed,  eouveyed 
said  Tremont  (louse  property  to  George  \V. 
Foster,  trustee.  Said  deed  contained  the  fol- 
lowing declaration  of  trust,  namely: 

"  This  conveyance  is  made  to  said  George  W. 
Foster,  trustee"  aforesaid,  in  trust,  however, 
for  the  uses  and  trusts  and  purposes  as  follows; 
To  permit  James  MacDonald,  Jr.,  doing  busi- 
ness under  the  name  and  style  of  the  Glen's 
Falls  Shirt  Company,  and  his  assigns,  to  use, 
occupy,  aud  enjoy  the  same,  to  wit,  said  above- 
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described  premises,  for  the  manufacturing, 
laundering,  and  selling  shirts,  cuffs,  and  col- 
lars and  underwear  for  a  period  of  five  years 
from  and  after  the  15th  day  of  February,  1881, 
and  at  the  expiration  of  said  period  convey 
said  property  and  premises  in  fee,  discharged  of 
said  trust,  to  said  James  MacDonald,  Jr.,  now, 
of  Glen's  Falls,  New  York,  doing  business  un- 
der the  name  and  style  of  the  Glen's  Falls  Shirt 
Company,  his  heirs  or  assigns.  Said  property 
to  be.  as  aforesaid,  conveyed  to  said  MacDon- 
ald, his  heirs  or  assigns,  provided,  and  not 
otherwise,  that  the  said  James  MacDonald,  Jr., 
or  Glen's  Falls  Shirt  Company,  shall,  during 
said  period  of  five  years,  occupy  said  real  estate 
and  premises  for  said  purposes,  and  work 
thereon  and  in  and  about  said  business  on  an 
average  each  year  during  the  aforesaid  term 
not  less  than  from  800  to  800  hands,  as  such 
business  may  require  in  the  manufacturing  and 
sale  aforesaid." 

I  find,  upon  the  testimony  of  the  defend- 
ants, taken  subject  to  objection,  that  at  the 
time  of  the  execution  of  said  deed  the  defend- 
ants accepted  the  subscriptions  made  upon  said 
subscription  paper,  and  the  said  agreements  of 
J.  Gregory  Smith,  Brainerd,  and  Seymour,  as 
a  full  compliance  with  the  condition  in  said 
subscription  paper  as  to  the  amount  to  be  sub- 
scribed. 

On  said  February  5,  1881,  an  instrument 
was  executed  by  the  defendants  and  said  Fos- 
ter and  MacDonald,  in  the  words  and  figures 
following,  namely: 

"  This  instrument,  made  the  12th  day  of  Jan- 
uary, A.  D.  1881,  between  Oscar  A.  Burton,  of 
Burlington,  Chittenden  County,  and  Edward 
A.  Sowlesand  George  W.  Foster,  of  St.  Albans, 
Franklin  County,  Vermont,  of  the  first  part, 
and  James  MacDonald,  Jr.,  doing  business  un- 
der the  style  and  name  of  Glen's  Falls  Shirt 
Company,  witnesseth,  that  the  said  parties 
of  the  first  part,  in  consideration  of  the  sum 
of  $1  to  them  in  hand  paid,  and  in  further  con- 
sideration of  the  covenants  and  agreements 
hereinafter  contained,  hereby  covenant  and 
agree  to  and  with  the  party  of  the  second  part 
to  advance  to  him  money  in  a  series  or  line  of 
loans,  on  interest  at  the  rate  of  6  per  cent  per 
annum,  from  time  to  time  as  he  shall  ask  and 
require  the  same  in  and  about  the  repairs  and 
alterations  of  the  Tremont  building  hereinafter 
mentioned,  and  in  the  purchase  and  putting  in 
machinery,  and  in  transacting  and  carrying  on 
the  business  of  the  manufacture  and  sale  of 
cuffs,  shirts,  collars,  and  underwear,  to  be  manu- 
factured at  and  on  said  Tremont-building 
premises  during  the  five  years  next  ensuing 
from  the  15th  day  of  February,  1881,  so  that 
the  whole  amount  owing  at  any  and  all  times 
during  said  period  on  said  loans  may  and  shall, 
if  demanded  by  the  said  party  of  the  second 
part,  amount  to  the  sum  of  $10,000,  and  to 
take  and  receive  therefor  the  commercial  pa- 
per of  the  party  of  the  second  part,  payable  at 
the  First  National  Bank  of  St.  Albans.  That 
the  machinery,  fixtures,  apparatus,  and  im- 
provements, as  well  as  the  personal  property 
used  in  and  about  said  Tremont  premises  in 
the  manufacturing  and  sale  of  said  property 
herein  mentioned,  shall  be  and  remain  the 
property  of  said  Burton,  Sowles,  and  Foster  as 
security  for  the  purchase  money  therefor  and 


liabilities  hereby  agreed  to  be  assumed,  as  then- 
several  interests  may  appear. 

"  Said  money  shall  be  loaned  or  procured 
to  be  loaned  by  the  parties  of  the  first  part  in 
the  following  proportions,  to  wit:  said  Burton 
and  Sowles  shall  each  loan  or  procure  to  be 
loaned  two  fifths  part  thereof,  and  said  Fester 
shall  loan  or  procure  to  be  loaned  the  remain- 
ing one  fifth  part  thereof. 

"  And  in  consideration  of  the  premises,  said 
party  of  the  second  part  covenants  and  agrees 
to  establish,  conduct,  and  carry  on  said  busi- 
ness at  St.  Albans,  aforesaid,  and  at  the  prem- 
ises known  as  "the  Tremont  premises,"  for  the 
period  of  five  years  next  ensuing  from  the  15th 
day  of  February,  1881,  and  to  so  conduct  the 
same  under  the  style  and  name  of  the  Glen's 
Falls  Shirt  Company,  and  work  in  and  about 
said  business  on  an  average  each  year  not  less 
than  from  300  to  800  hands,  as  said  business 
may  require,  and  as  said  MacDonald  has  done 
during  the  past  year  at  Glen's  Falls  aforesaid, 
unless  prevented  from  so  doing  by  damages  by 
the  elements;  and  in  case  of  such  loss  or  dam- 
ages by  the  elements  that  said  business  shall 
not  be  unnecessarily  delayed  or  impeded.  And 
to  repay  said  loans  with  interest  as  aforesaid 

"This  instrument  and  every  part  thereof 
shall  apply  to  and  bind  the  heirs,  representa- 
tives, ana  assigns  of  the  respective  parties. 

"In  witness  thereof  the  said  parties  have 
hereunto  set  their  hands  and  seals  the  day  and 
year  hereinbefore  written.  O.  A.  Burton,  E 
A.  Sowles,  Geo.  W.  Foster,  James  MacDonald, 
Jr." 

"  I  hereby  agree  to  accept  of  the  foregoing 
agreement  with  all  its  conditions;  and  further 
agree  that  none  of  the  funds  used  or  advanced 
for  the  purpose  herein  stipulated  shall  be  di- 
verted therefrom  in  any  manner,  but  the  same 
shall  be  and  remain  as  surety  to  the  said  Bur- 
ton, Sowles,  and  Foster  for  all  advances  made 
or  liabilities  hereafter  made  or  assumed  in  every 
form  until  such  obligations  or  liabilities  are 
fully  satisfied;  and  that  I  will  ship  to  St.  Al- 
bans, and  put  into  said  building  and  premises, 
machinery  and  other  property  to  the  amount  of 
about  $13,000,  to  be  used  in  the  manufactory 
aforesaid,  upon  which  said  Burton,  Sowles,  and 
Foster  shall  have  lien  and  security  aforesaid 
for  all  liabilities  by  them  assumed  in  any  man- 
ner by  this  agreement;  and  if  it  becomes  neces- 
sary in  order  to  give  the  said  Burton,  Sowles, 
and  Foster  further  or  additional  security  not 
hereby  sufficiently  given,  for  all  liabilities  by 
them  herein  assumed,  or  that  may  hereafter  be 
assumed  by  them  in  and  about  the  establishing 
and  carrying  on  said  business,  to  give  them 
chattel  mortgage  or  mortgages  to  secure  them 
at  all  times,  on  reasonable  requests  by  them  for 
that  purpose,  and  to  that  end  I  hereby  agree  to 
give  them  such  chattel  mortgages  for  the  par- 
pose  aforesaid.  James  MacDonald,  Jr. 

"Februarys,  1881." 

On  February  15, I881,said  MacDonald  went 
into  possession  of  said  Tremont  House  prop- 
erty and  began  to  DUt  in  machinery  and  make 
repairs  and  alterations  necessary  in  fitting  up 
and  adapting  the  premises  for  the  manufacture 
of  shirts,  collars,  cuffs,  and  underwear.  In  so 
preparing  the  premises  and  machinery  for  such 
manufacture  he  needed  many  materials  and 
supplies  and  he  advised  with  the  defendant 
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Burton  as  to  the  best  places  for  procuring  them, 
and  was  advised  by  Burton  to  procure  what 
he  could  from  those  who  had  subscribed  Id  aid 
of  the  enterprise.  The  plaintiff,  when  he  signed 
said  subscription  paper,  was,  and  from  that 
time  has  been,  the  proprietor  of  the  St  Albans 
Foundry,  at  which  many  things  required  by 
Mac  Donald  might  be  obtained.  MacDonald 
sent  a  few  orders  to  the  plaintiff's  foundry, 
which  were  entered  upon  the  order-book  as  or- 
ders from  the  Glen's  Falls  Shirt  Co. ,  and  were 
filled  in  due  course  of  business.  Such  orders 
were  received  and  entered  by  the  plaintiff's  em- 
ployees and  without  his  personal  knowledge. 
When  MacDonald  sent  those  orders  he  did  not 
intend  to  run  an  account  at  the  foundry,  but 
expected  that  money  would  be  furnished  by 
the  defendants  to  pay  for  such  things  as  he 
should  get  there.  He  sent  the  first  order  to  the 
foundry  February  19,  and  the  last  of  said  or- 
ders which  were  entered  as  orders  from  the 
Glen '8  Falls  Shirt  Co.  wa»  sent  on  June  8.  Be- 
fore getting  anything  more  at  the  foundry,  he 
sent  word  by  one  of  the  employees  to  the  foun- 
dry that  the  Glen's  Falls  Shirt  Co.  was  not  to 
be  responsible  for  things  ordered  in  fitting  up 
the  building  and  machinery,  and  that  word  was 
reported  to  the  plaintiff.  The  plaintiff  exam- 
ined the  order-books,  and  then  sought  and  had 
an  interview  with  the  defendant  Burton,  and 
immediately  after  that  interview  he  directed 
the  entries  of  orders  given  by  and  charges  made 
to  the  Glen's  Falls  Shirt  Co.  to  be  charged,  and 
such  orders  to  be  entered  as  orders  from  the 
defendants,  and  such  charges  transferred  or 
charged  up  to  the  defendants,  and  all  things 
thereafter  furnished  for  the  shirt  factory  to  be 
charged  to  the  defendants.  The  plaintiff  and 
the  defendant  Burton  each  testified  in  the  hear- 
ing before  me,  and  their  testimony  as  to  what 
was  said  at  that  interview  between  them  was 
conflicting.  I  have  no  reason  to  believe  that 
either  of  them  intentionally  falsified  in  regard 
to  it,  and  I  think  that  each  remembered  and 
accurately  stated  some  parts  of  the  conversa- 
tion which  the  other  had  forgotten;  but  from 
their  testimony,  from  the  situation  of  the  par- 
ties and  state  of  affairs  at  the  time,  and  from 
what  was  done  by  the  plaintiff  immediately 
after  and  because  of  that  interview,  I  am  con- 
vinced and  find  that  the  plaintiff  asked  Burton 
who  constituted  the  Glen's  Falls  Shirt  Co.,  and 
was  informed  that  MacDonald  was  the  proprie- 
tor of  it,  or  was  doing  business  under  that  name 
and  style,  and  that  the  plaintiff  told  Burton  he 
did  not  know  MacDonald  and  did  not  wish  to 
trust  him,  and  that  he  was  told  by  Burton  to 
charge  whatever  should  be  ordered  from  and 
for  the  shirt  factory  to  the  defendants.  I  also 
find  that  at  that  interview  it  was  agreed  be- 
tween the  plaintiff  and  Burton  that  the  amount 
of  the  plaintiff's  account  for  things  furnished 
or  to  be  furnished  for  the  shirt  factory  might 
be  applied  upon  the  plaintiff's  said  subscription, 
and  such  agreement  was  made  known  to  and 
was  assented  to  by  the  defendant  Bowles.  But 
I  find  that  the  defendant  Sowles  never  in  fact 
authorized  or  assented  to  the  charging  of  any- 
thing furnished  by  the  plaintiff  for  the  shirt 
factory  to  him. 

From  the  time  of  the  interview  between  the 
plaintiff  and  Burton,  which  was  about  June  17, 
1881,  to  April  12,  1882,  articles  and  labor  were 
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ordered  from  the  foundry  for  the  shirt  factory 
and  charged  to  the  defendants. 

On  June  80,  1881,  an  instrument  was  exe- 
cuted by  the  defendants  and  said  MacDonald, 
which  was  antedated  February  15,  1881,  and 
was  in  words  and  figures  following,  viz. : 

"  This  agreement,  made  and  entered  into  by 
and  between  O.  A.  Burton  and  E.  A.  Sowles 
of  the  first  part,  aud  James  MacDonald,  Jr.,  of 
St.  Albans,  Vt.,  of  the  second  part,  witnesseth, 
that  the  party  of  the  first  part  agrees  to  stock 
and  furnish  materials,  and  have  furnished  cer- 
tain materials  now  in  and  about  the  so-called 
Glen's  Falls  8hirt  Factory,  for  the  manufacture 
of  shirts,  collars,  cuffs,  and  underwear  in  said 
factory  in  St.  Albans,  as  may  be  necessary  to  car- 
ry on  the  shirt,  collar,  and  cuff  business  in  said 
factory,  and  in  connection  thereof  have  made 
certain  additions  to,  and  furnished  certain  ma- 
chinery, including  the  engine  and  boiler  now 
in  said  shirt  factory,  in  their  own  name,  which 
is  to  be  and  remain  the  property  of  said  Burton 
and  Sowles  as  per  stipulations  and  agreement 
made  by  the  parties.  Now,  therefore,  in  con- 
sideration thereof,  the  party  of  the  second  part 
agrees  to  do  the  superintending  of  the  business 
in  said  shirt  factory,  and  is  to  draw  from  the 
funds  and  earnings  of  said  factory  the  sum  of 
$100  per  month,  or  less  if  possible,  while  he 
continues  to  perform  the  services  aforesaid,  and 
at  the  end  of  five  years,  after  paying  whatever 
sums  of  money  the  said  party  of  the  first  part 
may  furnish  or  contribute  towards  the  purpose 
aforesaid  by  way  of  purchasing  goods  or  ma- 
terials, or  for  manufacturing,  or  otherwise,  or 
whatever  of  said  items,  or  either  of  them,  they 
may  have  already  contributed  by  way  of  repair- 
ing or  furnishing  said  shirt  factory,  and  after 
paying  all  interest  or  necessary  expenses  in  and 
about  the  premises,  the  balance  of.net  profits, 
after  deducting  all  operating  and  other  expenses 
in  and  about  said  manufacturing  aforesaid,  and 
after  paying  the  said  party  of  the  first  part  all 
indebtedness  that  the  party  of  the  second  part 
may  be  under  to  the  parties  of  the  first  part, 
shall  be  paid  to  Gertrude  E.  MacDonald  at  the 
end  of  five  years  as  aforesaid. 

"And  it  is  further  stipulated  and  agreed  by 
both  parties  that  the  party  of  the  first  part  shall 
have  the  right  to  name  and  furnish  a  clerk  or 
cashier,  who  shall  be  paid  for  his  services  out 
of  the  proceeds  of  said  business  before  any  de- 
ductions aforesaid  are  made,  who  shall  keep 
proper  books  of  account  of  the  business  afore- 
said, make  all  disbursements  of  moneys,  and 
receive  and  receipt  for  all  sales  of  goods  and 
other  property  for  the  parties  of  the  first  part, 
and  keep  a  general  oversight  of  said  business 
on  behalf  of  the  parties  of  the  first  part  and 
under  the  directions  of  the  parties  of  the  first 
part;  and  said  books  shall  be  open  to  inspection 
of  parties  of  first  and  second  part;  and  the  par- 
ties of  the  first  part  shall  advance  money  to 
keep  the  premises  and  all  the  property  herein 
enumerated  fully  insured  for  the  benefit  of  the 
parties  aforesaid:,  the  avails  of  which,  in  the 
event  of  loss  or  damage  by  fire,  shall  be  paid  to 
the  parties  in  interest  in  the  order  aforesaid  and 
be  distributed  as  aforesaid;  and  the  necessary 
and  contingent  expenses  connected  with  the 
buildings  on  the  premises  and  the  property 
enumerated  aforesaid  shall  be  paid  out  of  the 
avails  of  said  business  and  be  deducted  before 
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distribution  is  made  aforesaid;  and  if  at  any 
time  after  a  fair  trial  of  said  business  for  two 
years  the  business  shall  not  be  a  remunerative 
one,  either  party  shall  have  the  right  to  termi- 
nate this  contract  by  taking  and  paying  to  the 
other  party  whatever  interest  such  retiring  party 
may  have  in  said  premises.  St.  Albans,  Feb. 
15,  1881.  O.  A.  Burton,  E.  A.  Sowles,  James 
MacDonald,  Jr.,  in  the  presence  of  B.  C.  Hall.' 

On  said  June  80,  1881,  said  McDonald  exe- 
cuted to  the  defendants  a  chattel  mortgage,  in 
due  form,  of  all  the  personal  property  in  and 
about  said  shirt  factory,  which  mortgage  was 
conditioned  that  said  MacDonald  pay  to  said 
Burton  and  Sowles  $8,412.80,  money  advanced 
by  them  to  him,  and  $6,587.70,  which  they  bad 
assumed  for  him  or  obligated  themselves  to  pay. 

From  said  June  80,  1881,  the  defendants 
did  from  time  to  time  pledge  their  credit  or  fur- 
nish money  for  obtaining  such  materials  and 
supplies  as  the  business  at  the  shirt  factory  re- 
quired, and  each  tried  to  effect  sales  of  the 
goods  there  manufactured,  and  make  collec- 
tions for  goods  sold;  but  they  did  not  do  so  for 
the  purpose  of  building  up  or  carrying  on  a 
business  for  themselves,  Dut  did  so  for  the  pur- 
pose of  realizing  from  the  security  which  they 
claimed  to  have  upon  the  shirt  factory  property 
and  business  for  the  payment  of  moneys  ad- 
vanced and  paid,  and  liabilities  incurred,  by 
them  under  their  arrangements  with  Mac- 
Donald. 

The  shirt  factory  was  run  until  about  the 
month  of  February,  1882,  when  it  was  stopped, 
and  the  enterprise  collapsed,  and  has  not  been 
revived.  While  business  was  done  there  as 
aforesaid  the  condition  of  the  said  subscription 
paper  as  to  the  number  of  hands  to  be  employed 
was  not  complied  with. 

On  December  29,  1880,  J.  Gregory  Smith 
wrote  to  the  defendant  Burton  as  follows: 

"St.  Albans,  Dec.  29,  1880. 
O.  A.  Burton.  Esq. : 

Dr.  Sr.,— On  condition  that  the  Glen's  Falls 
Shirt  &  Cuff  Co.  locate  their  manufactory  at 
St.  Albans  and  continue  in  the  manufacture  of 
sd.  business  for  the  period  of  ten  years,  in  con- 
formity with  the  stipulations  and  conditions  in 
the  agreement  presented  to  me  this  day,  I  will 
give  $1,500  as  a  free  gift  to  said  concern,  either 
for  the  purchase  of  the  Tremont  House,  or 
otherwise,  as  you  may  determine. 

Yours  truly, 

J.  Gregory  Smith." 
"  I  consent  to  the  new  basis  of  five  years. 

J.  G.  S." 

On  February  1,  1881,  J.  Gregory  Smith 
wrote  to  the  defendant  Burton  as  follows: 

"  St.  Albans,  Feb.  1.  1881. 
O.  A.  Burton,  Esq.  : 

My  Dear  Sir, — in  reply  to  yours  inquiring 
as  to  when  payment  of  my  donation  to  the 
Glen's  Falls  Shirt  &  Cuff  Factory  will  be  made, 
I  would  say  that  my  object  in  making  the  do- 
nation as  I  did  was  to  ensure  the  establishing 
of  the  factory  here  and  its  continuance  in  good 
faith  and  according  to  the  terms  submitted  to 
me  for  the  period  named.  If,  now,  I  can  be 
satisfied  it  is  to  be  established  here  and  con- 
tinued on  the  basis  proposed,  I  will,  at  the  end 
of  one  year  from  its  being  put  in  operationally 
pay  one  half  of  the  sum,  and  if  continued  in 


successful  operation  as  proposed  for  two  yean, 
I  will  at  the  end  of  two  years  pay  the  other 
half,  both  to  be  without  interest. 

Truly  yours, 

J.  Gregory  Smith." 

The  writing  signed  by  Brainerd  and  Sey- 
mour is  as  follows: 

"St.  Albans,  Vt.,  January  10,  1881. 
"We, the  undersigned ,  agree  to  pay  the  several 
amounts  affixed  to  our  names  to  the  Glen's 
Falls  Shirt  Company  provided  they  employ  at 
least  300  hands  at  least  yearly  in  the  manu- 
facturing shirts,  collars,  etc.,  for  three  year* 
the  sum  of  $100,  to  be  paid  within  thirty  days 
after  they  commence  business  in  the  Tremont 
Hotel,  so  called,  on  Main  Street,  in  this  town 
of  St.  Albans,  and  $100  to  be  paid  in  one  year 
after  the  first  payment  is  made,  and  the  last 
payment  in  two  years  after  the  first  payment, 
making  the  sum  of  $800.  This  agreement  to 
be  null  and  void  if  they  do  not  commence  busi- 
ness within  six  months  from  this  date. 

A.  O.  Brainerd,  $300 
H.  P.  Seymour,  $300 

inalL* 

I  find  that  the  subscription  or  donation  by 
J.  Gregory  Smith  was  upon  the  terms  stated  in 
said  two  letters,  and  that  the  subscriptions  of 
said  Brainerd  and  Seymour  were  upon  the 
terms  stated  in  said  writing  signed  by  them. 
All  questions  as  to  the  legal  effect  of  said  letters 
and  writing  are  referred  to  the  court. 

Messrs.  Farrington  ft  Post,  for  Burton: 

The  subscription  paper  is  a  full  and  complete 
contract  in  and  of  itself.  The  rights  of  the 
subscribers  are  not  varied  by  the  facts,  whether 
800  or  800  men  were  employed,  or  whether 
MacDonald  fulfilled  the  condition. 

Tmcne  v.  RubUe,  57  Vt  62. 

The  letters  were  written  before  the  subscrip- 
tion paper  was  signed,  and  do  not  change  th» 
plaintiff's  relation  to  the  contract. 

Wing  v.  Cooper,  37  Vt  169;  11  Vt  221. 

The  trust  deed  was  executed  with  the  con- 
ditions as  set  forth.  The  account  prior  to  June 
17,  when  the  plaintiff  and  Burton  had  then- 
talk,  amounting  to  $61.12,  clearly  should  be 
disallowed. 

Fullam  v.  Adams,  87  Vt.  891;  Cross  v.  Rich- 
ardson, 80  Vt.  641. 

Mr.  E.  A.  Sowles.  pro  se  : 

The  suit  is  not  brought  against  the  defend- 
ants as  partners,  and  no  claim  is  made  that  they 
are  such.  Hence  there  can  be  no  recovery 
against  Sowles.  The  plaintiff  is  bound  by  the 
terms  of  the  subscription  paper,  and  must  look 
to  the  Tremont  property  for  compensation  in 
common  with  others. 

Messrs.  Noble  A  Smith,  for  plaintiff: 

Burton  did  and  could  pledge  the  credit  of 
himself  and  Sowles.  The  whole  undertaking 
was  for  their  joint  benefit  The  defendants 
took  a  mortgage  upon  the  verj'  property  for 
the  purchase  and  improvement  of  which  the 
plaintiff's  account  accrued  as  security  for  such 
money  and  credit.  The  new  contract  made 
with  Burton  was  independent  and  not  within 
the  Statute  of  Frauds. 

&nclair  v.  Richardson,  12  Vt.  88. 

All  the  circumstances  and  relations  of  the 
parties  imply  an  authorization  to  Burton  to 
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pledge  the  credit  of  Sowles  jointly  with  his 
own. 

Duryea  v.  Whitcomb,  81  Vt.  896. 

"One  who  is  not  ostensibly  a  joint  party 
may  be  held  to  a  joint  liability  when  the  trade 
and  business  has  been  carried  on  for  bis  benefit 
or  in  his  behalf." 

5  Wait,  Act.  &  Del.  112. 

The  plaintiff  was  never  liable  on  the  sub- 
scription paper.  Subscriptions  on  certain  con- 
ditions are  never  binding  until  the  acts  stipu- 
lated as  conditions  are  performed. 

1  Pars.  Cont.  464;  Williams  College  v.  Dan- 
forth,  12  Pick.  641;  Oakley  v.  Morton,  11  N.  Y. 
88;  New  York  Exchange  Co.  v.  De  Wolf,  81 
N.  Y.  278;  Middlebury  College  v.  Loomie,  1  Vt. 
212;  8  111.  88;  67  Me.  296. 

The  conditions  were  never  fulfilled  as  to  the 
length  of  time  the  business  was  to  continue. 
The  subscribers  who  paid  could  recover  their 
money.  8  Add.  Cont.  8,  1845;  Nockelle  v. 
Croeby,  6  Dowl.  &  R.  760. 

Veaiey,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  denies  that  he  is  bound  by 
his  subscription,  because,  as  he  alleges,  the 
conditions  of  it  have  not  been  fulfilled,  and  be- 
cause they  were  modified  by  the  letter  of  Bur- 
ton, and  the  terms  of  that  letter  have  not  been 
complied  with. 

Neither  of  these  claims  can  be  sustained. 

The  subscription  paper  is  not  ambiguous,  but 
plain  and  complete  in  itself,  and  must  be  con- 
strued by  itself  independent  of  the  letter.  The 
letter  was  simply  one  of  the  preliminary  nego- 
tiations to  the  subscription.  To  allow  the  let- 
ter to  come  in  as  a  modification  of  the  sub- 
scription contract  would  be  in  violation  of  a 
rule  that  a  written  contract  cannot  be  enlarged, 
varied,  or  contradicted  by  parol  testimony.  If 
the  letter  may  be  regarded  as  an  indemnity  to 
the  plaintiff  for  signing  the  subscription,  it  is 
not  available  to  him  in  this  action. 

As  to  the  proposition  of  the  plaintiff,  we  put 
this  construction  upon  the  subscription  con- 
tract. The  only  condition  of  the  subscription 
was  that  Burton  and  Sowles  and  wife  should  con- 
vey the  Tremont  property  to  Foster  as  trustee  of 
Ma  cDonald.  The  phrase '  'on  $6,000  being  sub- 
scribed hereto"  was  not  a  condition  of  the  sub- 
scription strictly,  but  a 1  condition  in  behalf  of 
Burton  and  Sowles  and  wife,  upon  which  they 
should  convey.  They  were  not  obliged  to  con- 
vey until  so  much  was  subscribed.  The  ob- 
ject of  the  subscription  was  to  secure  the  Tre- 
mont property  for  the  contemplated  business, 
and  thereby  promote  the  industry;  and  unless 
it  was  conveyed  for  the  purpose,  the  subscrip- 
tions would  not  be  enforceable,  and  if  conveyed, 
and  MacDonalddid  not  fulfil  as  therein  provid- 
ed, then  the  subscribers  had  security  on  the 
property.  If  the  owners  were  satisfied  to  con- 
vey upon  a  subscription  of  less  than  $6,000, 
the  primary  object  of  the  subscribers  was  at- 
tained and  their  security  increased,  the  provi- 
sion being  that  in  case  of  default  by  MacDon- 
ald  the  trustee  was  to  convey  six  tenths  of  the 
premises  to  the  subscribers;  therefore,  the  less 
the  subscriptions,  the  greater  the  proportion  to 
go  to  each  subscriber.  The  provisions  in  the 
subscription  paper  in  respect  to  Mac  Donald's 
obligations  were  conditions  upon  which  he 
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would  become  entitled  to  said  premises,  and 
not  conditions  of  the  subscription. 

We  think  this  construction  of  the  contract  is 
unmistakably  correct;  therefore  the  plaintiff  is 
bound  by  it  as  between  him  and  the  defend- 
ants. His  remedy,  if  any,  is  against  the  trus- 
tee and  the  property,  or  against  Burton  on  the 
promise  in  his  letter,  or  both;  but  the  questions 
that  may  arise  in  that  direction  are  not  for  con- 
sideration here. 

If  the  plaintiffs  subscription  is  to  be  held  en- 
forceable against  him,  it  is  not  contended  but 
that  it  is  to  apply  on  the  plaintiff's  claim  against 
the  defendants  under  the  agreement  to  that  ef- 
fect, as  found  by  the  auditor.  But  there  is  a 
small  balance  in  addition,  in  the  plaintiff's  ac- 
count, and  the  question  is  whether  that  is  good 
as  against  Sowles  as  well  as  Burton.  It  ap- 
pears that  Burton  told  the  plaintiff  to  charge 
the  labor  and  supplies,  which  he  should  fur- 
nish on  MacDonald's  orders,  to  Burton  and 
Sowles,  and  they  were  so  charged.  The  audi- 
tor finds  that  Sowles  never  in  fact  authorized 
or  assented  to  this, '  'or  concurred  in  any  arrange- 
ment between  the  plaintiff  and  Burton  any 
further  than  is  stated  in  the  report,  unless  a 
further  concurrence  results  as  a  legal  effect  of 
facts  found  by  me." 

We  think  the  contracts  between  MacDonald 
and  the  defendants,  stated  in  the  report,  should 
not  be  construed  a&  conferring  upon  the  de- 
fendants respectively  any  authority  to  act  for 
each  other  in  borrowing  money  or  pledging 
credit  in  the  performance  of  their  obligations 
to  MacDonald,  as  provided  in  said  contracts. 
The  provisions  of  the  first  contract  strongly 
tend  to  negate  such  authority.  The  second 
contract,  taken  alone,  might  possibly  bear  such 
construction,  but  that  contract  does  not  appear 
to  have  been  intended  as  a  substitute  for  the 
first  one,  but  rather  as  supplementary  to  it;  and 
upon  the  point  now  under  consideration  it  does 
not  appear  why  the  two  contracts  may  not  prop- 
erly be  considered  and  treated  as  one.  But  in 
arriving  at  what  is  the  legal  effect  of  the  facts 
found  by  the  auditor  on  the  question  of  Sowles' 
liability  to  the  plaintiff,  it  is  proper  to  consider 
them  in  the  light  of  the  contract.  It  is  upon 
the  whole  report,  which  contains  the  contract, 
that  we  are  to  decide  the  point. 

Although  Burton  and  Sowles  were  plainly 
not  made,  by  the  contract,  partners  or  proprie- 
tors in  the  shirt  business,  they  became  its  reli- 
ance for  money  and  material,  and  interested  in 
all  the  property  of  the  concern  as  security  for 
such  support,  and  the  subscriptions  of  all  oth- 
ers were  to  go  to  them,  and  were  so  promised 
in  the  subscription  paper  which  the  plaintiff 
signed.  Burton  was  entrusted  with  the  paper 
to  solicit  the  plaintiff's  subscription,  and  ob- 
tained it.  His  account  was  for  labor  and  sup- 
plies such  as  Sowles  must  have  known — situated 
as  he  was — the  business  would  demand.  He 
knew  the  plaintiff  was  furnishing  them,  be- 
cause be  assented  that  he  might  pay  his  sub- 
scription in  that  way.  Although  not  made 
partners  or  proprietors  of  the  business,  as  be- 
tween themselves,  by  the  contract  with  Mac- 
Donald, the  subscription  paper  ran  to  them 
jointly,  and  their  attitude  to  the  business  was 
to  appearances  a  joint  relationship  as  between 
each  other.  We  think  the  plaintiff  especially 
had  a  right  so  to  regard  it.   True,  the  auditor 
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says  that  Sowles  never  assented  to  the  charges 
being  made  to  him  unless  such  is  the  legal  ef- 
fect of  the  facts  reported;  but.  having  author- 
ized and  assented  to  all  the  transactions  stated, 
and  standing  in  not  only  the/real,  but  in  addi- 
tion in  such  apparent,  relation  to  the  business 
as  is  shown  by  the  report,  and  having  security 
for  all  that  he  and  Burton  furnished  through 
the  plaintiff,  we  think  justice  clearly  demands 
that  he  should  not  be  allowed  to  repudiate  the 
small  balance  of  the  plaintiff's  account  above 
bis  subscription,  on  the  score  that  he  never  ex- 
pressly assented  to  it. 

The  pro  forma  judgment  it  reverted,  and 
judgment  it  rendered  for  the  plaintiff  to  recover 
the  amount  of  hit  account,  with  interest,  above 
the  amount  of  hit  tubtcription,  with  costs. 


E.  G.  &  S.  C.  GREENE 

v. 

O.  A.  BURTON  and  E.  A.  Sowles. 

1.  The  plaintiffs  had  furnished  labor 
and  material  to  M,  the  proprietor  of  a 
manufacturing  business  in  which  the 
defendants,  B  and  S.were  interested 
by  reason  of  their  loans  to  AI ,  and  had 
an  agent  in  the  establishment  to  look  af- 
tertheir  interest.  On  the  plaintiffs' refus- 
al to  furnish  longer  on  the  credit  of  M,  B 
told  one  of  them  to  furnish  labor  and 
material,  "as  the  factory  must  be  kept 
running;"  that  their  agent  would  order 
what  was  wanted;  and  that  B  and  S 
"would  that  they  had  their  pay  for 
the  same."  Thereupon  the  supply  of 
labor  and  material  was  continued  on 
the  agent's  orders  and  upon  the  credit 
of  the  defendants.  Held,  that  it  was  an 
original  and  not  a  collateral  promise, 
binding  upon  B,  but  not  upon  S,  as 
they  were  not  partners,  and  neither 
had  authority  to  pledge  the  credit  of  the 
other. 

2.  The  person's  name  in  the  account  on 
the  books  is  not  conclusive  as  to  who 
was  considered  the  original  debtor. 

(Franklin  Piled  September  12,  1887.) 

BOOK  account.  Heard  on  an  auditor's  re- 
port, September  Term,  1886,  Franklin 
County,  Royce,  Oh.  J.,  presiding.  Judgment 
for  the  plaintiffs.  Affirmed  at  againtt  Burton; 
reversed  as  againtt  Sowles. 

See  Smith  v.  Burton  &  Sowles,  ante,  p.  900, 
where  is  fully  set  forth  the  interest  which  these 
defendants  had  in  the  Glen's  Falls  Shirt  Facto- 
ry, and  their  relation  to  each  other. 

The  auditor  found  as  follows,  in  part,  as  to 
whom  the  goods  were  originally  charged:  "I 
find  that  at  the  beginning  of  the  account  em- 
bodied in  the  specification,  upon  the  books  of 
the  plaintiffs,  there  appear  the  words  'Glen's 
Falls,'  'Burton  &  Sowles,'  and  that  where  the 
words  appear  on  said  books  there  appeared  to 
have  been  something  erased,  and  said  words,  or 
part  of  them,  written  over  them;  and  that  on 
the  day-books  of  the  plaintiffs  the  charges  of 
the  goods  were  made  in  the  name  of  the  Glen's 
Falls  Shirl  Factory,  Glen's  Falls  Shirt  Com- 
pany, Shirt  Factory,  and  in  other  ways;  and 
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that  said  entries  in  said  books  were  made  by 
different  parties,  including  the  plaintiffs,  from 
time  to  time,  from  memoranda  kept  by  work- 
men in  the  employ  of  the  plaintiffs. 

"The  erasure  spoken  of  appears  on  page  289 
of  plaintiffs'  exhibit  B,  and  I  was  requested  by 
the  defendants  to  find  and  report  when  the 
words  'Glen's  Falls,'  'Burton  &  Sowles,'  were 
written  on  said  page;  but  I  am  unable,  from  the 
evidence,  to  find  when  in  point  of  fact  such 
words  were  written,  whether  before  or  after 
August  28, 1881." 

Mr.  E.  A.  Sowles,  prose: 

The  proof  shows  that  the  charges  were  made 
to  the  Glen's  Falls  Shirt  Co. ,  and  in  other  ways. 
This  is  strong  proof  to  whom  credit  was  origi- 
nally given. 

Reed,  Fr.  §  90;  Beebe  v.  Dudley,  28  N.  H. 
252:  Hardman  v.  Bradley,  85  Bl.  162. 

When  erasures  have  been  made,  it  is  conclu- 
sive evidence. 

Reed,  Fr.  supra. 

Burton's  promise  was  within  the  Statute  of 
Frauds. 

Reed,  Fr.  §  120,  note;  Stidliam  v.  Banford, 
4  Jones  &  8.  848. 

The  action  should  be  assumpsit  on  toe 
promise. 

Austen  v.  Baker,  12  Mod.  250. 

Messrs.  Cross  A  Start,  for  plaintiffs: 

The  promise  of  Burton,  that  he  and  Sowlet 
would  see  that  the  plaintiffs  had  their  pay  for 
the  labor  and  material,  was  an  original  under- 
taking, and  not  collateral  or  conditional. 

Whitman  v.  Bryant,  49  Vt.  512;  Bagley  v. 
Moutton,  42  Vt.  184;  Blodgett  v.  LoweU,  38  Vt 
174. 

Sowles  is  liable  on  the  promise.  The  promise 
was  made  in  and  about  the  business  of  defend- 
ants, in  which  they  had  a  joint  interest,  and  in 
respect  to  which  they  were  jointly  liable.  It 
was  a  promise  for  the  benefit  of  the  defendants. 
The  goods  and  labor  went  for  their  benefit. 

Duryea  v.  Whitcomb,  81  Vt.  895;  Tyler  v. 
Scott,  45  Vt.  260;  Noyet  v.  Cushman,  25  Vt 
890. 

Veasey,  J.,  delivered  the  opinion  of  the 
court: 

We  think  the  findings  of  the  auditor  should 
be  construed  as  equivalent  to  the  finding  ex- 
pressly of  an  original  undertaking  on  the  part 
of  Burton.  Previous  to  his  promise  the.  plain- 
tiff had  furnished  the  "shirt  company  or  fac- 
tory," labor  and  materials  on  the  credit  of  Mac- 
Donald,  who  was  the  proprietor  of  the  business 
under  the  name  of  the  Glen's  Falls  Shirt  Com- 
pany, but  had  then  refused  to  furnish  any  more 
on  his  account  or  credit.  Burton  and  Sowtet 
were  interested  in  the  business  by  reason  of 
their  loans  to  Mac  Donald,  and  the  character  of 
their  security  therefor,  and  had  an  agent  in  and 
about  the  establishment  to  look  after  the  busi- 
ness in  their  behalf.  When  this  agent  brought 
the  fact  of  the  plaintiffs'  said  refusal  to  the  at- 
tention of  Burton,  he  told  one  of  the  plaintiff* 
to  furnish  labor  and  material,  "as  the  factory 
must  be  kept  running,"  and  that  their  said 
agent,  Hall,  "would  order  what  was  wanted, 
and  that  Burton  and  Sowles  would  see  that 
they  had  their  pay  for  the  same."  Thereapea 
the  goods  and  labor  charged,  as  shown  in  the 
plaintiffs'  specifications,  were  furnished  by  tht 
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plaintiffs  upon  the  order  of  Hall,  and  upon  the 
•credit  of  Burton  and  Sowles. 

The  expression,,  "would  see  that  they  had 
their  pay,"  implies  a  collateral  promise;  but 
if  this  form  of  expression  was  intended  and  un- 
derstood as  a  promise  to  pay  directly  and  not 
conditionally,  it  would  be  so  treated.  The 
substance,  and  not  tbe  form,  should  control. 
We  think  the  facts  and  circumstances  reported 
show  that  tbe  promisee  had  the  right  to,  and  did, 
understand  that  the  further  labor  and  material 
to  be  furnished  should  become  the  debt  direct- 
ly and  not  collaterally  against  Burton  and 
Sowles,  and  that  Burton  so  intended. 

The  person's  name  in  the  account  on  the 
books  often  has  controlling  influence  in  decid- 
ing the  fact  as  to  the  person  who  is  regarded  as 
tbe  original  debtor,  but  it  is  not  conclusive;  and 
in  this  case,  if  tbe  charges  were  not  to  Burton 
and  Sowles,  as  first  made,  which  does  not  clear- 
ly appear,  we  think  but  little  importance  should 
be  attached  to  it  under  the  other  facts  reported. 

The  Statute  of  Frauds,  therefore,  is  not 
available  to  the  defendants. 

But  there  is  the  further  question,  whether 
8owles  is  bound  by  Burton's  promise. 

In  the  case  of  Smith  v.  Burton,  ante,  p.  900,  we 
held  that  tbe  contracts  with  MacDonald  did  not 
create  a  partnership  between  Burton  and 
Sowles,  or  make  them  the  proprietors  of  the 
business;  and  did  not  create  an  authority  on 
the  part  of  either  to  pledge  the  credit  of  the 
other,  in  the  performance  of  their  contract  ob- 
ligations, to  MacDonald.  The  contracts  were 
severally  signed  by  them,  and  in  many  respects 
point  to  a  several  obligation  on  the  part  of  Bur- 
ton and  Sowles. 

In  the  case  at  bar.  unlike  the  other,  there  is 
nothing  in  the  report  to  indicate  an  authority 
by  Sowles  to  Burton,  ofitside  the  contracts,  to 
pledge  the  credit  of  Sowles  to  tbe  plaintiffs.  It 
does  not  appear  in  the  report  that  Sowles  knew 
of  any  dealings  with  the  plaintiffs  by  either 
MacDonald  or  Burton.  And  there  is  nothing 
to  show  any  course  of  dealing  indicating  any 
authority  for  each  to  act  for  the  other. 

Therefore  the  judgment  for  the  plaintiffs,  as 
against,  fhirton,is  affirmed, but, as  against  Soicles, 
is  reversed,  with  costs. 


Pamelia  YOUNG  , 

v. 

Orrin  H.  YOUNG. 

1.  The  general  rule  is  that  when  future 
support  is  secured  by  a  conditional 
deed  or  mortgage,  and  no  place  is  desig- 
nated where  the  support  is  to  be  fur- 
nished, the  person  to  be  supported 
has  a  right  to  choose  where  he  will 
live,  provided  he  does  not  impose  an 
unreasonable  expense  upon  the  party 
obligated  to  provide  the  support. 

2.  Where  a  deed  or  mortgage  conditioned 
for  future  support  is  ambiguous,  and 
refers  to  a  former  agreement,  parol 
evidence  is  admissible  to  prove  where 
the  support  is  to  be  furnished. 

(Caledonia  Filed  September  8, 1887.) 
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BILL  in  chancery.  Heard  on  a  special  mas- 
ter's report,  June  Term,  1886,  Caledonia 
County,  Ross,  Chancellor.  Decree  that  the  de- 
fendant pay  to  the  oratrix  the  sum  of  $200  for 
her  support  yearly  so  long  as  she  shall  live, 
payable  semi-annually,  ana,  in  default  of  pay- 
ment, to  be  foreclosed  of  all  equity  in  tbe 
premises.  Reversed. 

Tbe  master  was  Judge  Poland,  who  found, 
among  other  things: 

"The  oratrix  is  the  widow  of  Obadiah  Young, 
and  tbe  defendant  is  a  son  of  the  oratrix  and 
the  said  Obadiah.  On  the  18th  day  of  June, 
1866,  the  said  Obadiah  Young  and  his  wife' 
conveyed  to  the  defendant  the  home  farm  of 
said  Obadiah  in  Waterford.  The  deed  was  in 
the  ordinary  form  of  a  warranty  deed. 

"  The  defendant  bad  come  home  to  live  some 
time  before  this  deed  was  given,  under  a  verbal 
agreement  similar  to  that  expressed  in  tbe  con- 
dition in  the  deed.  The  defendant  carried  on 
the  farm,  and  his  father  and  mother  lived  with 
him  till  1870,  when  the  father  died.  The  de- 
fendant remained  unmarried  till  the  fall  of 
1882,  and  his  mother  had  the  general  charge 
and  control  of  the  housework  and  household 
affairs,  with  such  occasional  female  help  as 
was  needed,  up  to  the  time  of  defendant's  mar- 
riage. The  defendant  married  a  wife  in  the 
fall  of  1882,  and  his  wife  took  her  place  as  the 
mistress  and  head  of  tbe  household  department. 
Matters  went  on  ostensibly  in  a  peaceable  way, 
but  the  natural  consequences  followed,  that 
the  old  lady  was  not  as  contented  and  happy 
in  the  subordinate  station,  as  when  she  ruled 
in  the  domestic  department.  In  the  summer 
of  1888  the  oratrix  fell  sick,  and  her  daughter, 
Mrs.  Newton,  went  to  the  defendant's  to  take 
care  of  her,  and  remained  there  till  about  the 
middle  of  September,  1884.  Not  very  long 
after  Mrs.  Newton  went  to  defendant's,  difficulty 
arose  between  Mrs.  Newton  and  defendant,  and 
the  same  grew  and  increased  in  intensity,  and 
the  oratrix  entered  into  the  same  feeling  with 
Mrs  Newton, aod  became  hostile  in  her  feelings 
to  the  defendant  and  his  wife. 

'*  I  do  not  find  that  the  defendant  was  guilty 
of  any  breach  of  the  conditions  of  said  deed  by 
neglecting  or  refusing  proper  support  for  the 
oratrix  at  his  own  house,  which  is  the  same 
place  conveyed  to  him  as  above.  *  *  *  Con- 
sidering the  relative  situation  of  the  parties  to 
that  arrangement  and  their  relationship;  the 
purpose  and  object  of  the  arrangement;  the 
character  of  the  property  conveyed  to  Orrin 
and  charged  with  his  mother's  support;  and 
the  practical  construction  given  to  said  contract 
by  tbe  parties  for  many  years;  and  construing 
the  language  of  the  condition  of  the  mortgage 
in  the  light  of  all  these  surrounding  circum- 
stances,— I  have  no  doubt  but  that  the  mutual 
understanding  and  expectation  of  all  the  parties 
to  said  arrangement  was  that  said  Orrin  H. 
should  support  his  mother  in  her  old  home, 
and  not  elsewhere,  and  I  so  find;  but  my  find- 
ing is  based  wholly  on  the  matters  and  circum- 
stances above  set  forth. " 

In  December,  1884,  Mrs.  Green,  the  defend- 
ant's sister,  removed  the  oratrix  to  her  house, 
where  she  has  since  been  kept. 
Messrs.  Bates  A  May,  for  defendant: 
The  finding  of  the  master  is  conclusive  that 
the  oratrix  is  bound  to  accept  her  support  at 
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her  old  home.  Parol  evidence  was  admissible 
to  show  where  the  maintenance  was  to  be  af- 
forded. 

84  Me.  187;  Norton  v.  Webb,  85  Me.  218. 
Parker  v.  Parker,  126  Mass.  488,  is  directly  in 
point.    Knapp  v.  White,  28  Conn.  529. 

This  case  stands  precisely  like  any  other  con- 
tract. 

The  rule  is  settled  beyond  question  that  col- 
lateral circumstances  may  designate  the  place 
of  performance  of  contract. 

2  Pars.  Cont.  649;  Brown  v.  Leach,  85  Me.  89; 
Norton  v.  Webb,  Id.  218;  Wales  v.  Mellen,  1 
Gray,  512;  Mason  v.  Mason,  67  Me.  546. 

The  contract  of  support  and  the  deed  were 
not  contemporaneous.  The  contract  had  been 
made  some  years  when  the  deed  was  executed. 
Evidence  was  admissible  to  show  the  circum- 
stances. 

Reynolds  v.  Haesam,  56  Vt.  449;  Abbott  v. 
Marshall,  48  Me.  44;  Packard  v.  Richardson,  17 
Mass.  122;  Fiske-v.  Fiske,  20  Pick.  508;  Petteev. 
Case,  2  Allen,  546;  Joslyn  v.  Parlin,  54  Vt.  670; 
Adams  v.  Smilie,  50  Vt.  7. 

The  deed  does  not  attempt  to  set  out  the  con- 
tract; and  its  terms  must  be  determined,  to  de- 
cide whether  they  have  been  broken.  It  will 
be  noticed,  however,  that  the  master  does  not 
base  his,  findings  upon  parol  testimony,  but 
upon  the  surrounding  circumstances.  There 
was  no  ruling  by  the  chancellor  on  this  point, 
and  it  must  now  stand. 

Re  Merrill,  54  Vt.  200. 

No  exceptions  were  filed  to  the  report. 

See  Dix  v.  Batehdder,  55  Vt.  562;  Winship 
v.  Waterman,  56  Vt.  181 . 

In  such  case  the  court  will  not  revise  the 
master's  conclusions  in  matters  of  fact. 

Bruce  v.  Continental  L.  Ins.  Co.  58  Vt.  258; 
2  Dan.  Ch.  1817;  Miller  v.  Miller,  26  N.  J.  Eq. 
424;  Rev.  Laws,  §727. 

Messrs.  Nichols  A  Dunnett,  for  oratrix: 

The  question  is  whether  the  defendant  is 
bound  to  support  the  oratrix  at  any  other  place 
than  at  his  own  home. 

This  class  of  contracts  for  support  have  often 
come  before  the  courts,  and  it  has  almost  uni- 
versally been  held  that  when  no  place  of  per- 
formance is  specified  in  the  contract,  the  party 
to  be  supported  has  the  right  to  select  his  place 
of  residence  and  place  where  he  will  receive 
the  support  contracted  for,  provided  the  party 
obligated  to  furnish  the  support  is  not  thereby 
put  to  unreasonable  and  needless  expense. 

Wilder  v.  Whittemore,  15  Mass.  262;  Thayer  v. 
Richards,  19  Pick.  893;  Fiske  v.  Fiske,  20  Pick. 
499;  Hubbard  v.  Hubbard,  12  Allen,  586;  Pettee 
v.  Case,  2  Allen,  546;  Flanders  v.  Lamphear,  9 
N.  H.  501 ;  Holmes  v.  Fisher,  18  N.  H.  9;  Roicell 
v.Jewett,  69  Me.  298;  Lamb  v.  Clark,  29  Vt. 
278;  Borst  v.  Crommie,  19  Hun,  209;  Ottaque- 
chee  8av.  Bank  v.  Holt,  58  Vt.  166;  Joslyn  v. 
Parlin,  54  Vt.  670;  1  Jones,  Mort.  891 ;  2  Washb. 
Real  Prop.  66. 

The  contract  is  complete,  and  needs  no  con- 
struction. When  parties  have  constituted  the 
writing  to  be  the  only  visible  expression  of  their 
meaning,  no  other  words  are  to  be  added  to  it, 
or  substituted  in  its  stead.  The  duty  of  the 
court  is  to  ascertain  not  what  the  parties  may 
have  secretly  intended,  but  what  is  the  mean- 
ing of  the  words  they  have  used.  It  is  merely 
a  duty  of  interpretation;  that  is,  to  find  out  the 
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true  sense  of  the  words  as  the  parties  used 
them. 
1  Greenl.  Ev.  §  277. 

The  referee  exceeded  his  jurisdiction  in  trans- 
forming the  written  agreement  to  support  into 
a  contract  to  support  at  a  particular  place. 

Qove  v.  Downer,  1  Vt  L.  ed.  235(8  New  Eng. 
Rep.  468). 

Royce,  J.,  delivered  the  opinion  of  the 
court: 

The  general  rule  is  that  where  support  is  se- 
cured by  a  conditional  deed  or  mortgage,  and 
no  place  is  stipulated  where  the  person  to  be 
supported  is  to  receive  the  support,  he  has  the 
right  to  be  supported  wherever  he  may  choose 
to  live,  provided  he  does  not  impose  any  un- 
reasonable expense  on  the  party  obligated  to 
furnish  the  support;  and  the  condition  of  the 
deed  is  broken  by  declining  to  pay  for  the 
board  of  the  party  to  be  supported  at  a  suitable 
place.    1  Jones,  Mort.  891. 

The  condition  inserted  in  the  deed  from 
Obadiah  Young  and  his  wife,  the  oratrix,  to 
the  defendant,  Orrin  Young,  is  in  the  follow- 
ing language:  "Provided,  nevertheless, — and 
the  conditions  of  this  deed  are  such  that,  hav- 
ing entered  into  an  agreement  with  the  said 
Obadiah  and  Pamelia  Young,  therein  agreeing 
to  maintain  my  mother,  Pamelia  Young,  dur- 
ing her  natural  life,  by  furnishing  her  suitable 
raiment,  food,  nursing,  and  medical  attendance, 
and  all  other  things  necessary  for  her  comfort, 
both  in  health  and  sickness, — now  if  said  Orrin 
do  and  perform  as  expressed  for  him  to  do,  then 
this  deed  to  be  good  and  valid;  otherwise,  if  he 
shall  neglect  or  refuse  to  do  as  above  specified, 
then  this  deed  to  be  null  and  void." 

The  oratrix  claims  that  there  has  been  a 
breach  of  that  conditioned  the  bill  is  brought— 
treating  the  conditional  deed  as  a  mortgage — to 
foreclose  the  equity  of  redemption. 

The  master  has  found  that  the  defendant  was 
not  guilty  of  any  breach  of  the  conditions  of 
said  deed  by  neglecting  or  refusing  proper  sup- 
port for  the  oratrix  at  his  own  home,  which  » 
the  same  place  conveyed  to  him  by  said  deed. 
That  finding  is  conclusive  against  the  claim 
made  by  the  oratrix,  if  it  was  based  upon  com- 
petent evidence. 

The  finding  was  based  upon  what  appeared 
to  the  master  as  to  the  relative  situation  of  the 
parlies  to  the  arrangement,  their  relationship, 
the  purpose  and  object  of  it.  the  character  of 
the  property  charged  with  the  support,  and  the 
practical  construction  given  to  the  contract  by 
the  parties  for  many  years.  And,  construing 
the  language  of  the  condition  in  the  light  of 
these  facts  and  circumstances,  he  reports  that 
he  had  no  doubt  but  that  the  mutual  under- 
standing and  expectation  of  the  parties  to  the 
arrangement  was  that  Orrin  should  support  his 
mother.at  her  old  home,  and  not  elsewhere,  and 
so  found.  It  does  not  appear  that  the  evidence 
tending  to  show  the  above  facts  and  circum- 
stances was  objected  to.  And  so  the  question 
is  presented  as  to  the  propriety  of  considering 
them  in  ascertaining  the  place  where  the  sop- 
port  was  to  be  furnished. 

It  is  claimed  by  the  oratrix  that  the  facts  and 
circumstances  above  alluded  to,  if  allowed  to 
affect  the  construction  of  the  contract  recited 
in  the  deed,  would  alter  and  vary  it,  and  so 
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should  not  be  allowed.  We  do  not  so  under- 
stand the  law.  They  do  not  vary  or  impair  the 
obligation  to  furnish  the  support,  and  only  ex- 
plain the  place  where  it  was  agreed  and  under- 
stood it  should  be  furnished.  It  will  be  noticed 
that  the  condition  in  the  deed  does  not  profess 
to  recite  the  entire  contract,  but  refers  to  an 
agreement  that  had  been  entered  into.  The 
place  where  it  was  to  be  furnished  was  not 
named,  and  without  explanation  it  would  be 
left  as  a  fact  to  be  inferred  from  the  language 
used;  and  as  that  language  was  ambiguous,  it 
was  competent  to  consider  the  facts  and  cir- 
cumstances developed  upon  the  hearing  as  ex- 
planatory of  that  ambiguity.  1  Add.  Cont. 
183;  Cray  v.  Clark,  11  Vt.  588;  Barker  v.  Troy 
&  R.  R.  R.  Co.  27  Vt  766;  Thompson* ;  Prouty, 
Id.  14;  Richmond  v.  Woodard,  82  Vt.  883. 

In  Joslyn  v.  Parlin,  54  Vt.  670,  the  court,  in 
construing  a  contract  for  future  support,  savs 
that  courts  must  construe  such  contracts  in  the 
light  of  all  legitimate  surrounding  circumstan- 
ces. 

The  intention  of  the  parties  to  a  contract  is 
to  be  ascertained  by  applying  its  terms  to  the 
subject-matter,  and  the  admission  of  parol  tes- 
timony for  that  purpose  does  not  infringe  upon 
the  rule  that  makes  a  written  instrument  the 
proper  and  only  evidence  of  the  agreement  con- 
tained in  it.    7  Cent.  Rep.  886. 

It  is  not  necessary  to  notice  the  question 
made  as  to  the  proper  parties. 

The  decree  of  the  Court  of  Chancery  is  re- 
verted, and  cause  remanded,  with  mandate  that 
the  bill  be  dismissed,  with  costs. 


Charles  E.  RANDALL 
v. 

Lloyd  N.  JOSSELYN. 

1.  An  executory  devise  of  real  estate 
cannot  be  barred  by  any  method  of 
alienation;  thus,  the  testatrix  be- 
queathed, her  estate  to  her  son,  pro- 
vided he  died  leaving  issue  who  could 
inherit  from  him,  and,  on  failure  of 
such  issue,  to  her  nephew  and  his 
heirs.  On  a  bill  in  equity,  brought  for 
construction  of  the  wul, — Held,  that  the 
son  took  an  estate  in  fee  simple  with 
an  executory  devise,  without  power  of 
alienation,  and  that  the  court  could 
not  authorize  a  conveyance  without 
the  consent  of  all  the  devisees  over, 
they  being  parties. 

2.  Applying  the  rules  that  all  the  clauses 
of  the  will  must  be  construed  together, 
and  that  the  intention  of  the  testatrix 
must  prevail  unless  it  is  in  conflict  with 
some  fundamental  principle  of  law,  it 
was  held  that  the  first  taker  was  not 
given  power  of  disposition. 

S.  The  children  of  the  defendant  nephew 
and  their  descendants  should  have  been 
made  parties;  and, not  being  such,  their 
rights  are  not  affected  by  the  defend- 
ant's answer  consenting  that  the  orator 
might  be  authorized  to  convey  the  fee 
on  furnishing  security  to  him  to  account 
for  the  avails. 

4.  Neither  party  is  entitled  to  costs. 

1  Vt. 


(Windsor  Filed  September  21, 1887.) 

BILL  IN  CHANCERY.  Heard  on  bill  and 
answer,  December  Term,  1886,  Windsor 
County,  Rowell,  Cluxncellor;  and  decree  ren- 
dered. Modified. 
The  facts  are  stated  in  the  opinion. 
The  decree  rendered  below  was  that  the 
court  had  jurisdiction;  that  the  devise  over,  in 
case  the  son  dies  without  children,  etc.,  will 
take  effect  as  an  executory  devise;  that  the 
orator  has  only  a  qualified  or  base  fee  in  the 
land  in  question,  but  that  the  will  doth  give 
him  power  to  sell  and  convey  the  same  and 
give  good  title  thereto;  but  if  he  do  this,  be 
must  give  the  defendant  a  bond,  with  sufficient  1 
sureties,  to  be  approved  by  the  clerk  of  court, 
which  shall  be  in  the  penal  sum  double  the 
amount  for  which  the  land  is  sold,  and  condi- 
tioned to  account  for  and  pay  over  the  princi- 
pal of  the  avails  of  such  sale  according  to  the 
terms  and  provisions  of  the  will  as  herein  con- 
strued. 
The  orator  appealed. 

Mr.  William  E.  Johnson,  for  the  orator: 
The  bill  and  answer  call  for  a  construction 
of  the  will.  A  fair  construction  gives  the  son 
power  to  dispose  of  this  property.  The  testa- 
trix gave  authority  to  the  executor  to  sell  dur- 
ing the  son's  minority,  if  the  son  consented. 
Surely  she  did  not  expect  him  to  have  less 
sense  as  he  grew  older.  There  is  nothing  to 
limit  the  right  to  sell. 

Jones  v.  Bacon,  68  Me.  34,  holds  that  an  ab- 
solute power  of  disposal  in  the  first  taker  of  an 
estate  renders  a  subsequent  limitation  repug- 
nant and  void.  When  the  first  taker  has  power 
of  disposal  by  deed  or  will,  a  devise  over  is 
void. 

Van  Home  v.  Campbell,  1  N.  Y.  L.  ed.  198  (1 
Cent.  Rep.  582),  100  N.  Y.  287. 

It  was  ruled  in  lde  v.  Ide,  5  Mass. 500,  Parsons, 
J.,  that  where  it  was  the  clear  intention  of  the 
testator  that  the  devisee  should  have  an  absolute 
property  in  real  estate  devised,  a  limitation  over 
must  be  void.  The  following  cases  hold  the 
same  doctrine: 

Qifford  v.  Choate,  100  Mass.  848;  Shaw  v. 
Hussey,  41  Me.  495;  Stuart  v.  Walker,  72  Me. 
146;  Hale  v.  Marsh,  100  Mass.  468;  BratOeboro 
v.  Mead,  48  Vt.  556. 

The  estate,  under  the  will,  vested  in  the  orator. 

Messrs.  French  St  Sonthgate,  for  the 
defendant: 

The  orator  took  but  a  life  estate.  The  gift  to 
him  is  subject  to  "conditions  and  limitations." 
The  latter  clause  controls  the  prior  language 
of  the  will. 

2  Jarm.  Wills,  46;  Smith  v.  Belt,  81  U.  S.  6 
Pet.  84  (8  L.  ed.  828). 

The  defendant  took  a  vested  remainder  in 
himself  and  children,  to  take  effect  on  the  ter- 
mination of  the  orator's  life  estate,  subject  to 
be  devested  on  the  orator's  having  direct  de- 
scendants living  at  his  death. 

2  Jarm.  Wills,  407,  411;  2  Redf.  Wills,  pp. 
598,  626;  Richardson  v.  Paige,  54  Vt.  878; 
Lovejoy  v.  Raymond,  58  Vt.  509;  Doty  v.  Chap- 
lin, 54  Vt.  861. 

In  this  case  the  remainder  passes  in  the  first 
instance  to  the  defendant;  and  if  he  should  die 
before  the  orator,  then  to  his  children. 

MeCloskey  v.  Gleason,  56  Vt.  264. 
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The  rule  of  modem  cases  is  to  construe  wills 
so  as  to  create  vested  remainders,  and  not  ex- 
ecutory devises. 

2  Redf.  Wills,  612.  627,  643;  2  Jarm.  Wills, 
488,  485;  2  Greenl.  bruise.  457,  468. 

The  subsequent  estate  will  be  construed  a  re- 
mainder where  it  is  possible. 

2  Saund.  888,  note  9. 

A  vested  remainder  cannot  be  barred  by  the 
orator's  deed. 
8  Greenl.  Cruise.  519;  2  Saund.  888,  note  9. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  testatrix,  Sarah  S.  Randall,  devised  and 
bequeathed  all  her  estate,  real  and  personal,  to 
her  son  Charles  E.  Randall,  who  was  her  only 
child  and  heir,  subject  to  the  following  con- 
ditions and  limitations: 

"In  the  event  of  my  decease  before  my  son 
shall  have  attained  the  age  of  twenty-one  years, 
I  leave  the  care  and  management  of  my  prop- 
erty, for  the  benefit  of  my  son,  to  my  executor 
hereinafter  named  until  my  son  shall  have  at- 
tained the  age  of  twenty-one  years;  my  said 
executor  is  hereby  authorized,  before  my  son 
arrives  at  such  age,  with  the  consent  of  my  son, 
to  change  any  of  my  property  into  money  or 
other  property  for  the  benefit  of  my  son,  if  my 
executor  and  my  son  deem  it  best  to  do  so. 
When  my  son  has  attained  the  age  of  twenty- 
one  years,  or  at  my  decease,  if  thereafter,  he  is 
to  have  the  control  and  management  of  said 
property,  which  I  give  to  him  and  heirs  abso- 
lutely, provided  he  has  children,  or  their  de- 
scendants, who  can  inherit  said  property  or  the 
avails  of  the  same  from  him  at  the  time  of  bis 
decease;  but  in  the  event  of  the  death  of  my  said 
son  without  having  any  child  or  children  or  their 
descendants,  who  can  inherit  from  him,  I  then 
will  and  direct  that  h11  my  said  property,  or  the 
avails  of  the  same  if  changed  into  other  property 
or  into  money,  go  to  and  become  the  property  of 
my  nephew,  Lloyd  Norris  Josselyn,  my  sister's 
only  child,  and  his  heirs,  or  to  his  child  or  chil- 
dren and  their  descendants,  in  the  event  of  his 
death  before  the  death  of  my  said  son." 

The  will  was  duly  probated.  On  the  settle- 
ment of  the  executor's  administration  account 
there  was  left  belonging  to  the  estate  of  the  tes- 
tatrix certain  personal  property,  a  piece  of  land 
in  Wisconsin,  and  a  dwelling  house,  out-build- 
ings, and  land  adjoining  in  Woodstock,  Ver- 
mont, which  were  occupied  by  the  testatrix  as 
her  homestead  at  the  time  of  her  decease.  AJ1 
the  residue  of  her  estate  was,  on  the  2d  day  of 
August,  1882,  decreed  by  the  probate  court  to 
the  orator,  the  said  Charles  E.  Randall,  pursu- 
ant to  the  terms  and  provisions  of  said  will; 
and  he  being  then  of  full  age  received  posses- 
sion of  the  whole  estate  from  the  executor. 
He  now  desires  to  sell  and  convey  the  real 
estate  situated  in  Woodstock,  aforesaid,  if  he 
has  authority  under  the  will  to  convey  a  good 
and  perfect  title  to  the  same  in  fee;  and  brings 
this  bill  in  chancery  for  the  purpose  of  hav- 
ing the  court  determine  what  right  and  in- 
terest he  has  in  the  real  estate  in  Woodstock, 
under  the  will,  and  prays  that  he  may  be 
permitted  to  sell  and  convey  the  Woodstock 
premises  on  such  terms  as  to  the  court  may 
seem  meet  and  proper. 

The  decree  of  the  probate  court  did  not 
404 


settle  the  question  involved.  The  question 
arising,  then,  in  the  case  is,  What  estate  the  ora- 
tor, Charles  E.  Randall,  took  in  the  devised 
premises  under  the  will  of  the  testatrix. 

In  determining  this  question  the  wLole  will 
must  be  considered,  and  all  the  clauses  con- 
strued together.  In  no  other  way  can  the  in- 
tention of  the  testatrix  be  ascertained.  In  con- 
struing the  will,  the  mind  and  intention  of  the 
testatrix,  if  it  can  be  discovered,  must  prevail, 
unless  that  intention  is  in  conflict  with  some 
fundamental  principle  of  law  which  ought  not 
to  be  disregarded  to  meet  the  wish  or  caprice 
of  the  testatrix. 

There  is  a  devise  or  gift  to  the  orator  as  first 
taker,  and  a  limitation  over  to  the  defendant. 
Josselyn,  or  his  children  and  their  descendants. 
Effect  must  be  given  to  both,  if  consistent  with 
the  rules  of  law,  if  such  was  clearly  the  intent 
of  the  testatrix. 

It  is  contended  by  the  orator  that  the  will 
gives  him,  as  first  taker,  power  to  dispose  of  the 
whole  estate,  and  that  this  power  is  inconsistent 
with, and  therefore  destructive  of,the  limitation 
over,  and  that,  as  the  limitation  cannot  be 
carried  into  effect,  he  takes  the  whole  estate  in 
absolute  fee  simple. 

There  is  no  doubt  of  the  rule  that  where  there 
is  an  absolute  power  of  disposition  given  by  the 
will  to  the  first  taker,  the  limitation  over  upon 
his  dying  without  children,  etc. ,  is  void  as  being 
inconsistent  with  the  absolute  estate.  The 
power  of  disposal  vests  the  whole  estate  in  the 
first  taker.    4  Kent,  Com.  264. 

But  we  think  the  orator's  contention  is  not 
supported  by  the  language  of  the  will.  The 
construction  contended  for  would  defeat  the 
intention  of  the  testatrix. 

The  will,  in  the  event  of  the  decease  of  the 
testatrix  before  her  son  attained  the  age  of 
twenty-one  years,  leaves  the  care  and  manage- 
ment of  her  whole  estate  to  the  executor  during 
the  son's  minority,  and  gives  the  executor 
power  during  that  time  to  change  any  of  her 
property  into  money  or  other  property,  for  the 
benefit  of  the  son,  if  both  deem  it  best  so  to  do. 

When  the  son  reaches  the  age  of  majority,  or 
at  her  decease,  if  thereafter,  he  is  to  have  the 
control  and  management  of  her  property, 
which  she  "  gives  to  him  and  heirs  absolutely, 
provided  he  has  children  or  their  descendants, 
who  can  inherit  said  property  or  the  avails  of 
the  same  from  him  at  the  time  of  his  decease." 
No  clause  of  the  will  gives  the  property  to  the 
son  except  upon  the  express  proviso  and  limita- 
tion therein  stated.  It  gives  him  the  fee  con- 
ditionally. In  the  event  of  his  decease  without 
issue  living,  his  interest  in  the  estate  is  defeated, 
and  the  whole  goes  over  to  the  nephew  or  his 
issue.  The  estate  does  not  rest  absolutely  in 
the  son  unless  he  leaves  issue  at  his  decease,  who 
can  inherit  it  from  him.  The  control  and 
management  of  the  property,  which  the  will 
gives  him ,  manifestly  does  not  include  power  of 
disposal.  It  gives  him  the  use,  possession,  su- 
perintendence, and  direction  of  the  property, 
and  the  power  of  exercising  a  general  restraint 
over  the  same  until  the  happening  of  the  event 
that  will  determine  who  takes  the  property  in 
fee  simple  absolute.  The  language  of  the  will 
shows  that  the  testatrix  did  not  intend  that  her 
property  should  vest  absolutely  in  her  son,  oa 
his  attaining  the  age  of  majority,  with  po*  er  of 
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disposal.  In  direct  and  clear  language  she 
makes  the  estate  given  to  him  a  conditional  one, 
and  contingent  during  his  life,  subject  to  be 
defeated  by  his  death  without  children  or  their 
descendants  surviving  him. 

The  will  does  not  authorize  or  contemplate 
any  change  in  her  property  after  the  son  attains 
the  age  of  majority.  In  the  devise  over,  the 
language  is:  "1  will  and  direct  that  all  my 
said  property,  or  the  avails  of  the  same  if 
changed  into  other  property  or  money,  go  to 
and  become  the  property  of  my  nephew,'  etc. 
The  phrase,  "or  the  avails  of  the  same,"  in  the 
devise  to  the  son,  and  the  phrase,  "or  the  avails 
of  the  same  if  changed  into  other  property  or 
money,"  in  the  limitation  over,  when  read  in 
connection  with  the  words  "  my  property  "  and 
"  all  my  said  property,"  and  construed  with 
other  parts  of  the  will,  we  think  do  not  indicate 
or  imply  a  power  of  disposal  in  the  son.  They 
clearly  nave  reference  to  changes  made  in  her 
property  by  the  executor,  under  the  authority 
given  him'  by  the  will,  which  she  intended 
should  be  subject  to  the  devise  over  and  treated 
the  same  as  property  left  by  her.  No  express 
authority  to  dispose  of  her  property  is  given  to 
the  orator,  and  none  is  fairly  implied  from  the 
language  of  the  will.  The  limitation  over  is  not 
of  such  estate  as  the  son,  as  first  taker,  shall 
have,  as  in  Ide  v.  Ide,  5  Mass.  500,  nor  of  such 
property  as  the  son  or  first  taker  shall  die  pos- 
sessed of,  aa  in  Attorney-General  v.  Hall,  Fitzg. 
814,  and  in  Jackson  v.  Bull,  10  Johns.  19,  which 
words  were  held  to  imply  an  absolute  power  of 
alienation,  and  consequently  an  absolute  owner- 
ship, destructive  of  the  limitation:  but  the  lim- 
itation here  is  of  "all  my  said  property,  or  the 
avails  of  the  same  if  changed  into  other  prop- 
erty." The  testatrix  evident! v  intended  that 
her  son  should  succeed  to  the  inheritance  if  he 
had  issue  at  his  decease  to  take  it  from  him; 
otherwise,  that  the  nephew  or  his  issue  should 
succeed  to  it,  so  that  the  estate  should  descend 
in  the  line  of  her  blood  rather  than  in  the  line 
of  her  husband's. 

This  view  of  the  testatrix's  meaning  or  inten- 
tion, derived  from  the  provisions  of  the  whole 
will,  is  strengthened  from  the  situation  of  the 
testatrix  in  respect  to  her  son's  and  sister's  de- 
scendants. The  son  was  her  only  child  and 
heir,  and  would  have  inherited  her  whole  estate 
absolutely  if  she  had  left  no  will,  and  it  is  not 
probable  that  she  would  have  attempted  by  will 
to  limit  and  qualify  bis  interest  in  her  estate  and 
give  it  over  to  her  sister's  descendants  on  the 
happening  of  the  specified  contingency,  if  she 
had  intended  that  the  whole  should  vest  in  him 
absolutely  on  her  decease. 

The  general  intent  and  controlling  idea  of  the 
will  is  to  vest  the  estate  in  the  son  only  upon  the 
condition  and  -  limitations  expressly  stated 
therein.  To  read  it  otherwise  would  be  read- 
ing it  contrary  to  its  primary  signification,  and 
defeat  rather  than  effectuate  "the  intention  of 
the  testatrix. 

The  defendant  insists  that  the  orator  takes 
under  the  will  simply  a  life  estate  with  a  vested 
remainder  in  the  defendant  and  his  children, 
subject  to  be  defeated  on  the  orator's  leaving 
children  or  their  descendants  at  his  death. 

"We  think  this  contention  is  erroneous.  By 
the  terms  of  the  will,  if  the  son  leave  no  chil- 
dren or  their  descendants,  who  can  inherit  from 
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him,  at  his  decease,  then  the  defendant  or  his 
descendants  will  take  the  estate,  given  in  the 
first  instance  to  the  son,  from  the  testatrix  under 
the  will,  not  as  a  remainder  but  in  substitution 
for  the  preceding  estate.  If  the  son  leaves 
children  or  their  descendants,  they  will  take  the 
estate  given  to  him ,  not  as  a  remaiuder  under  the 
will,  but  by  descent  from  him,  out  of  the  fee 
devised  to  h*im,  which  has  not  been  defeated  by 
the  prescribed  event.  The  language  of  the 
primary  devise  does  not,  in  terms,  limit  the  es- 
tate to  a  life  estate  in  the  son;  but  it  in  terras 
gives  to  him  the  fee  on  the  specified  condition, 
on  the  occurrence  of  which  the  fee  is  to  cease 
and  go  over  and  vest  in  the  devisees  over,  if 
there  then  be  any  to  take;  and,  if  there  be  none 
then  to  take,  the  devise  over  will  become  inop- 
erative, and  the  conditional  fee  will  become 
absolute  in  the  son.  2  Jarai.  Wills,  489;  2 
Redf.  Wills,  647;  Drummond  v.  Drummond,  26 
N.  J.  Eq.  284;  Jackson  v.  Slaats,  11  Johns.  887. 

Nor  is  the  testatrix's  language  consistent  with 
an  estate  of  inheritance  descendible  to  an  in- 
definite failure  of  issue,  which  would  constitute 
an  estate  in  fee  tail,  which  under  our  statute 
would  he  a  life  estate  in  the  first  taker  with  re- 
mainder in  fee  simple  to  the  person  to  whom  the 
estate  tail  on  his  death  would  first  pass;  for  the 
limitation  is  not  upon  an  indefinite  failure  of 
issue,  but  is  expressly  confined  to  a  failure  of 
issue  at  the  time  of  the  death  of  the  first  taker. 
The  limitation  cannot  operate  as  a  limitation  of 
remainder  after  a  life  estate,  for  it  is  not  an  es- 
tate immediately  expectant  on  the  natural  de- 
termination of  a  particular  estate  of  freehold 
limited  in  the  will.  The  limitation  is  a  devise 
over  to  the  defendant  or  his  children  and  their 
descendants,  in  derogation  of,  or  in  substitution 
for,  a  preceding  estate  in  fee  simple  in  the  son; 
the  fee  simple  given  to  the  son  being  subject  to 
be  defeated  in  favor  of  the  devisees  over  on  the 
simple  condition  of  his  having  no  issue  at  his 
decease  to  whom  it  can  descend.  It  is  a  strict 
executory  devise.  2  Jarra.  Wills,  485;  2  Redf. 
Wills,  645.  This  construction  of  the  will  will 
carry  out  the  intention  of  the  testatrix.  The 
condition  of  the  devise  over  is  valid  and  within 
the  rule  as  to  perpetuities;  for  the  event  under 
which  the  fee  passes  away  from  the  collateral 
heirs  of  the  son  must  happen,  if  at  all,  at  the 
decease  of  the  first  devisee. 

The  rule  is  well  settled  that  where  the  de- 
vise over  depends  upon  a  definite  failure  of 
issue  at  the  decease  of  the  first  devisee,  an  es- 
tate in  fee  simple  with  an  executory  devise  is 
created.  The  doctrine  is  very  clearly  ex- 
plained by  Kirkpatrick.  Ch.  J.,  in  Den  v.  Tay- 
lor, 5  N.  J.  L.  418,  where  the  testator  devised 
all  his  lands  to  his  nephew,  Stephen  Sheppard, 
his  heirs  and  assigns  forever,  with  the  limita- 
tion, in  "case  he  should  die  before  he  arrives 
to  lawful  age  or  have  lawful  issue,  then  and  in 
that  case  over"  to  his  nephew,  John  Sheppard, 
and  his  nieces,  Hannah  and  Louisa  Sheppard. 
The  court  held  that  the  devise  gave- Stephen  an 
estate  in  fee  with  a  limitation  to  John,  Hannah, 
and  Louisa,  by  way  of  executory  devise,  and 
not  an  estate  in  fee  tail  with  a  remainder  over. 
In  Den  v.  Snilclier,  14  N.  J.  L.  58,  the  words 
of  the  limitation  following  the  gift  to  the  tes- 
tator's son  of  the  plantation,  were  "if  he  shall 
die  without  issue,  then  at  his  decease  the  plan- 
tation shall  be  divided,"  the  one-half  part  being 
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riven  over  in  trust  for  the  benefit  of  the 
Monthly  Meeting  of  Friends.  The  court  held 
that  an  executory  devise,  because  the  limitation 
over  was  on  a  definite  failure  of  issue,  the  de- 
vise over  taking  effect  at  the  decease  of  the 
first  devisee.  In  Den  v.  Allaire,  20  N.  J.  L. 
6,  it  was  held  that  where  the  limitation  over  is 
to  take  effect  upon  a  definite  failure  of  issue, 
the  previous  estate  is  a  fee  simple,  subject  to  be 
defeated  upon  the  happening  of  the  event 
specified  in  the  limitation.  In  Hatfield  v.  Sne- 
den,  54  N.  Y,  280,  where  the  testatrix  devised 
and  gave  her  whole  estate  to  her  daughter 
Elizabeth  and  her  heirs  and  assigns  forever, 

f>roviding  her  son,  who  was  supposed  to  be 
ost,  did  not  return,  but,  if  he  should  return, 
then  the  daughter  and  son  to  share  the  same 
equally;  and  providing,  further,  that,  if  theson 
did  not  return  and  the  daughter  should  have  no 
children  living  at  her  decease,  her  whole  estate 
should  go  to  Jacob  Hatfield  and  his  heirs  and 
assigns  forever,  it  was  held  that  the  daughter 
took  the  estate  in  fee,  limited  by  the  executory 
devise  over  to  Hatfield,  which  would  defeat  the 
daughter's  fee  on  the  happening  of  the  specified 
event.  To  the  same  effect  are  Richardson  v. 
Koyes,  2  Mass.  57  ;  Moffat  v.  Strang,  10  Johns. 
12  ;  Den  v.  Schenck,  8  N.  J.  L.  84  ;  Seddel  v. 
Wills,  20  N.  J.  L.  228 ;  Pells  v.  Brown,  Cro. 
Jac.  590 ;  Roe  v.  Jeffery,  7  Term  Rep.  589;  1 
Salk.  236  ;  4  Kent,  Com.  268,  etc. 

The  essential  quality  of  an  executory  devise 
is  that  it  cannot  be  affected  by  the  owner  of 
the  precedent  estate.  2  Jarm.  Wills,  495.  It  is 
well  settled  that  a  valid  executory  devise  of 
real  or  personal  estate  cannot  be  defeated  at 
the  will  or  pleasure  of  the  first  taker.  It  can- 
not be  barred  by  any  method  of  alienation. 
Pell  v.  Brown,  Cro.  Jac.  590;  1  Salk,  299; 
Moffat  v.  Strong,  10  Johns.  12 ;  Jackson  v. 
Bull,  10  Johns.  19.  The  first  taker  has  noth- 
ing more  than  the  use  of  the  property,  and  any 
conveyance  of  the  real  property  by  him  would 
be  inoperative  and  void  as  against  the  devisee 
over,  if  the  contingency  happens  which  will 
vest  the  fee  in  him.  If  the  first  taker  could 
legally  exercise  acts  of  ownership  over  the 
property,  it  would  be  useless  for  the  law  to 
recognize  and  guard  such  devises.  Such  a  de- 
vise and  the  power  of  disposal  are  repugnant, 
and  cannot  both  exist  under  the  same  devise. 

Where  the  right  to  alienate  the  fee  is  not 
given  to  the  first  taker  by  the  instrument  creat 
Tng  the  estate,  the  court  of  chancery  cannot, 
by  its  decree,  authorize  a  conveyance  of  the 
estate  by  him,  which  will  give  good  title  thereto 
in  fee  to  the  purchaser,  without  the  consent  of 
all  the  devisees  over  in  whom  the  title  may 
ultimately  vest  absolutely.  While  the  instru- 
ment stands  as  the  foundation  of  the  estate,  it 
is  controlling  upon  the  court.  Chancery  may, 
perhaps,  in  a  case  calling  for  such  intervention, 
require  the  first  taker  of  property  limited  by 
an  executory  devise,  to  give  security  before 
taking  the  property  from  the  executor,  and 
may  restrain  a  contemplated  sale  of  it,  but  it 
will  not  intervene  to  authorize  a  sale  without 
the  full  consent  of  all  persons  who  may  have  a 
contingent  interest  therein. 

As  in  every  executory  devise  the  whole  es- 
tate passes  out  of  the  devisor  in  the  first  in- 
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stance  (2  Washb.  Real  Prop.  844. 845;  2  Powell, 
Devises.  241) — if  the  persons  were  all  living 
who  might  take  under  the  executory  devise, 
and  capable  of  contracting,  a  conveyance  of 
the  estate,  joined  in  by  the  first  taker  and  all 
the  possible  devisees  over,  would  give  a  good 
title  in  fee  to  the  purchaser.  So  on  a  bill 
brought  for  that  purpose  in  which  all  the  pos- 
sible devisees  over  are  made  parties,  where  the 
consent  of  all  such  possible  devisees  over  to 
such  a  decree  is  shown  by  the  pleadings,  the 
court  of  chancery  may  doubtless,  by  its  decree, 
authorize  the  conveyance  of  the  estate  by  the 
first  taker,  upon  the  conditions  of  the  consent 
or  other  equitable  conditions  which  would  give 
a  good  title  to  the  purchaser  against  the  dev- 
isees over. 

In  the  devise  in  question,  on  the  happening  of 
the  contingency,  the  estate  vests  ultimately  in 
the  defendant  Josselyn,  if  he  survives  the  ora- 
tor; but,  if  he  does  not.  then  in  the  defendant's 
children  and  their  descendants  living  at  the 
orator's  decease.  It  cannot  now  be  determined 
in  whom  of  the  devisees  over  the  estate  will 
ultimately  vest.  The  person  who  will  take 
may  be  yet  unborn.  The  defendant's  children 
and  their  descendants  are  not  parties  to  this 
proceeding,  nor  have  they  in  any  way  consented 
to  the  conveyance  of  their  contingent  interest. 
Their  contingent  rights  are  in  no  way  affected 
by  the  defendant's  answer  consenting  that  the 
orator  may  be  authorized  to  convey  the  fee  on 
furnishing  security  to  him  to  account  for  the 
avails.  A  conveyance  of  their  contingent  in- 
terest under  such  circumstances,  under  a  de- 
cree of  the  court,  would  be  inoperative,  and 
give  no  title  to  the  purchaser  against  them, 
should  the  fee  ultimately  vest  in  them,  or  either 
of  them. 

We  hold  that  the  testatrix  intended  to  pro- 
vide for  the  defendant,  or  bis  children  and 
their  descendants  on  the  contingency  of  her 
son's  dying  without  children  or  their  descend- 
ants who  could  inherit  from  him;  and  that  the 
devise  over  to  him  or  them  on  the  happening 
of  the  contingency  will  take  effect  as  an  execu- 
tory devise,  if  there  be  any  of  them  to  take; 
ana  that  the  orator  takes  under  the  will  a 
qualified  or  conditional  fee  in  the  land  in 
question,  subject  to  be  defeated  on  his  dyin* 
without  children  or  their  descendants,  if  any  of 
the  devisees  over  be  then  living  to  take  the 
land,  to  whom  the  same  would,  in  that  event, 
pass  in  absolute  fee  simple;  and  that,  waiting 
the  happening  of  this  contingency,  the  orator 
has  no  power  to  convey  the  land  and  give  good 
title  in  fee  thereto. 

The  decree  of  the  court  of  chancery,  so  far 
as  it  is  in  accordance  with  these  views,  is  af- 
firmed; and  reversed  so  far  as  it  holds  that  the 
orator  has  power  under  the  will  to  convey  the 
land  in  question  and  give  good  title  thereto, 
and  authorizes  him  to  convey  the  same  on  giv- 
ing the  defendant  a  bond  with  ample  surety  to 
account  for  the  avails  thereof.  As  this  bill 
was  filed  by  the  devisee  against  a  devisee  over, 
for  the  purpose  of  determining  a  construction 
of  the  will,  neither  party  is  allowed  costs. 

The  cause  is  remanded  to  the  Court  of  Cham- 
eery,  with  a  mandate  to  enter  up  a  decree  in  ac- 
cordance with  the  views  herein  expressed. 
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RHODE  ISLAND. 
Supreme  Court. 

William  A.  HAMMOND  et  ux.,  AppU., 
t. 

William  H.  WOOD  et  at. 

1.  It  seeniB  that  nonreaidence  Is  not  an 
insuperable  objection  to  the  appoint- 
ment of  an  executor. 

2.  A  married  woman  is,  in  this  State,  in- 
capable  of  being  an  executrix  in  a 
ease  where  a  bond  is  required. 

8.  The  bond  required  of  executors  and 
executricee,  by  the  Rhode  Island  stat- 
ute, is  an  instrument  which  will  bind 
the  obligor  personally  at  common  law; 
and  such  a  bond  a  married  woman  is 
incapable  of  giving. 

4.  The  bond  of  a  third  party  can  not  be 
aecepted  in  lieu  of  the  bond  of  the  per- 
son named  in  the  will  as  executrix. 

(Proridenoe  Decided  July  16, 1887.) 

APPEAL  from  the  Probate  Court  of  theTown 
of  North  Providence.  Affirmed. 
The  facts  and  case  are  stated  in  the  opinion. 
Messrs.  Walter  H.  Barney  and  George 
Lewis  Oower,  for  appellants: 

L  The  court  of  probate  has  no  discretion 
in  this  matter. 

If  Mrs.  Hammond  is  not  "incapable  to  dis- 
charge" the  trust  of  executrix,  and  fulfills  the 
requirements  of  the  law  as  to  "giving"  bond, 
the  court  must  issue  letters  testamentary  to 
her.  They  are  not  to  judge  of  what  is  for  the 
best  interests  of  the  estate;  in  that  matter,  the 
choice  of  the  testator  is  conclusive. 
See  Pub.  Stat.  184,  §  1. 
No  objection  is  raised  or  can  be  raised  to 
her  acting  as  executrix,  except  that  she  is  a 
married  woman.  Her  residence  in  another 
State  is  no  objection  under  our  law. 

II.  A  married  woman  is  not  "incapable 
to  discbarge"  the  trust  of  executrix,  unless  dis- 
qualified by  statute. 

Under  the  civil  and  canon  laws  a  married 
woman  had  the  same  powers  as  if  sole,  and 
could  act  as  executrix  even  without  the  con- 
sent of  her  husband,  and  in  the  face  of  his  ex- 
.press  dissent. 

1  Wms.  Exrs.  288. 

Under  the  common  law,  also,  a  married 
woman  was  not  incapacitated  from  acting  as 
executrix,  if  her  husband  assented  to  her  ac- 
ceptance of  the  trust. 

2  Bl.  Com.  608;  Schoul.  Exrs.  &  Admrs. 
6  82;  Schoul.  Dom.  Rel.  §  86;  English's  Exr.  v. 
McNair's  Admrs.  84  Ala.  40;  Thrustoulv.  Cop- 
pin,  2  W.  Bl.  801;  Palmer  v.  Oakley,  2  Doug. 
(Mich.)  488;  Stewart's  App.  56  Me.  800;  Chitty, 
Cont.  149.  11th  Am.  ed.  258;  Adair  v.  Shaw, 
1  Sch.  &  Lef .  248,  266;  BeUew  v.  Scott,  1  Str. 
440;  Oygefs  Estate,  65  Pa.  811;  Guldin's  Estate, 
81*  Pa.  862. 

This  requirement  of  the  husband's  assent 
is  not  in  consequence  of  any  disability  on  the 
part  of  the  wife.  She  can,  if  appointed,  exe- 
cute all  powers  given  to  her  under  the  will 
without  any  assent  on  his  part,  may  sell  and 
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convey  the  estate,  and  may  even  sell  and  con- 
vey to  him 

See  2  Com.  Dig.  Baron  and  Feme,  p.  8;  1 
Rol.  Abr.  829  (B.)  10;  Comptonv.  CoUinson,  1 
H.  Bl.  846;  1  Sugd.  Powers,  181,  182;  Bunee 
v.  Vander  Grift,  8  Paige,  Cb.  87;  Pemberton 
v.  Chapman,  El.  Bl.  &  El.  1056. 

The  husband's  assent  is  required  on  ac- 
count of  Jhe  legal  fiction  of  the  common  law 
by  which  the  husband  and  wife  are  considered 
as  one,  and  in  consequence  the  husband  held 
liable  for  the  wife's  torts.  Since  the  husband, 
therefore,  is  liable  for  a  devastavit  committed 
by  his  wife  as  executrix,  his  consent  is  required 
to  her  assuming  the  trusts  of  an  executrix — and 
thereby  rendering  him  liable  for  her  acts  in  that 
capacity— as  a  protection  to  him,  and  not  for 
the  benefit  of  anyone  else. 

Pemberton  v.  Chapman,  El.  Bl.  tk  El.  1056, 
1067. 

This  is  plainly  shown  from  the  fact  that 
if  the  wife  is  appointed  executrix,  although 
without  her  husband's  privity  or  consent,  and 
an  action  is  brought  against  the  husband  and 
wife  in  respect  to  the  estate,  they  cannot  plead 
that  she  is  not  executrix,  nor  set  up  the  lack  of 
his  consent  as  a  defense. 

1  Wms.  Exrs.  and  cases  cited  in  note  f. 

No  question  therefore  exists  as  to  her  ca- 
pacity to  act  as  executrix,  unless  there  is  some 
bar  arising  from  the  peculiar  statutes  of  this 
State. 

III.  There  is  no  statutory  objection  in  Rhode 
Island  to  a  married  woman's  acting  as  execu- 
trix. 

There  is  no  express  prohibition  in  our 
statute  against  a  married  woman's  acting  as  ex- 
ecutrix. Our  statutes  have  not  even  gone  so  far 
as  those  of  other  States,  many  of  which  forbid 
a  married  woman's  acting  as  executrix  without 
a  written  consent  from  her  husband. 

N.  Y.  Stat,  at  L.  pt.  2,  tit.  2,  art.  1,  8  8,  p. 
71;  Mass.  Acts  &  Res.  1889,  chap.  409,  §  1; 
Ind.  Rev.  Stat.  1881,  ! 2280;  Ala.  Rev.  Code, 
1867,  tit.  4,  chap.  8,  §  1978  (1660),  p.  480;  Md. 
Rev.  Code  1878,  art.  50,  1  66,  p.  444. 

The  implied  assent  of  our  statutes  to  the 
right  of  a  married  woman  to  act  as  executrix  is 
very  strong.  Not  only  are  not  married  women 
named  in  Pub.  Stat.  chap.  184,  §  1,  as  except- 
ed from  its  provisions,  but  also  §§  19  and  20  of 
the  same  chapter,  in  varying  the  common  law 
with  regard  to  the  husband's  right  to  adminis- 
ter in  the  right  of  his  wife,  carefully  mark  out 
the  extent  of  this  change  and  limit  it  to  the 
case  of  an  administratrix  or  executrix  who  mar- 
ries after  her  appointment. 

Compare  R.  I.  Pub.  Stat.  chap.  184,  §  1,  with 
chap.  205,  §  6. 

Sections  19  and  20  of  chap.  184  are  not  to 
be  taken  as  indicating  any  policy  of  the  law 
adverse  to  a  married  woman's  acting  as  execu- 
trix. They  are  to  be  confined  to  their  plain  in- 
tention. 

Stewart's  App.  56  Me.  800;  Wiggin  v.  Swett 
6  Met.  194;  Barber  v.  Bush,  7  Mass.  510. 

The  reasons  for  the  statutes  (8§  19, 20,  chap. 
184)  are  perfectly  evident.  By  the  common 
law,  the  marriage  of  an  executrix,  after  ap- 
pointment, made  the  husband  executor  in  her 
right  as  a  partial  compensation  for  his  liability 
for  her  frauds  and  injuries  in  that  capacity 

Schoul.  Dom.  Rel.  §  86. 
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So  radical  a  change  of  circumstances  as  this 
may  well  be  said  not  to  have  been  within  the 
contemplation  of  a  testator  in  appointing  an  un- 
married woman  as  his  executrix,  or  of  other 
executors  in  accepting  an  appointment  jointly 
with  her.  Furthermore,  the  husband  may  pre- 
fer not  to  assume  the  liability  of  executor. 
None  of  these  reasons  exist,  however,  in  case 
the  woman  is  already  married  at  the  time  of 
her  appointment. 

See  Stewart's  App.  supra. 

IV.  The  statutory  provisions  with  reference 
to  bonds  of  executors  do  not  disqualify  the  ap- 
pellant from  acting  as  executrix. 

V.  Since  the  testator  has  requested  that  no 
sureties  be  required,  and  has  chosen  to  rely 
solely  on  the  individual  responsibility  of  the 
executors,  it  is  nut  of  the  slightest  consequence 
whether  a  bond  be  given  or  not.  The  personal 
responsibility  of  the  executors  is  not  in  the  least 
altered  by  giving  a  bond,  nor  does  a  bond  with- 
out sureties  furnish  any  additional  security  to 
the  estate  or  those  having  claims  upon  it. 

Palmer  v.  Oakley,  2  Doug.  (Mich.)  433. 

If  Mrs.  Hammond  is  appointed  executrix 
with  her  husband's  consent,  he  and  his  estate 
are  liable  for  her  acts  during  the  coverture;  and 
if  she  survives  him,  she  and  her  estate  are  also 
responsible  for  what  she  does  after  the  termin- 
ation of  the  coverture,  if  indeed  they  are  not 
for  her  acts  during  coverture. 

Adair  v.  Sliaw,  1  Sch.  &  Lef.  243,  266;  Bel- 
lew  v.  Scott,  1  Str.  440. 

If,  however,  the  formal  giving  of  a  bond  is 
to  be  insisted  upon,  or  if  at  any  time  the  court 
should  require  a  bond  with  sureties,  there  is 
nothing  in  the  statutes  requiring  that  the  bond 
should  be  executed  by  her.  It  is  sufficient  if 
she  give  an  effectual  bond,  although  that  bond 
be  another's. 

Palmer  v.  Oakley,  2  Doug.  (Mich.)  433; 
Stetcart's  App.  56  Me.  300;  Keene  v.  Dear  don, 
8  East,  208. 

Her  husband  or  even  a  stranger  may  give  the 
bond  in  her  behalf. 

Gyger's  Estate,  65  Pa.  811;  1  Wms.  Exrs.  369; 
Be  Sutherland,  L.  J.  1862,  31  Pr.  Div.  &  Adm. 
126;  Be  Moore,  18  W.  R.  472. 

This  is  analogous  to  the  provisions  of  the 
English  statutes  in  regard  to  recognizances,  in 
which  it  is  held  that  the  giving  of  the  bond  of 
another  is  a  sufficient  compliance  with  the  re- 
quirement that  the  appellant  should  "be bound," 
and  in  which  "with  sureties"  has  been  con- 
strued to  mean  "by  sureties." 

2Tidd,Pr.  1252;  Keene  v.  Deardon,  8  East.298; 
Dixon  v.  Dixon,  2  Bos.  &  Pul.  443;  Ooodtitle 
v.  Bennington,  Barnes'  Notes,  75;  Lushington 
v.  Doe,  Id.  78;  Barnes  v.  Bulwer,  Carthew,  121. 

If  the  legal  fiction  that  the  husband  and  wife 
are  one,  and  that  one  the  husband,  is  to  be  in- 
voked against  a  married  woman  in  this  case,  it 
should  also  be  available  in  her  behalf ;  and  a 
bond  executed  by  her  husband,  or  at  all  events 
a  joint  and  several  bond  in  which  he  joins  with 
her,  and  upon  which  he  is  liable,  should  be  held 
to  be  a  sufficient  compliance  with  the  require- 
ment that  she  should  give  bond. 

Stewart's  App.  56  Me.  300.  * 

If,  however,  it  is  held  that  the  statutes  re- 
quire that  an  executrix  shall  herself  execute  an 
effectual  bond  on  which  she  can  be  held,  then, 
as  the  statute  does  not  exclude  married  women 
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from  acting  as  executors,  the  statute  requiring 
a  bond  must  be  construed  as  enabling  them  to 
bind  themselves  by  such  bonds.  When  words 
are  used  in  a  statute  that  necessarily  include  a 
class,  and  require  certain  acts  to  be  done,  such 
requirement  supersedes  any  exception  or  pro- 
hibition before  existing,  and  gives  the  power  to 
do  the  prescribed  act. 

Ibid.;  MeCaU  v.  Parker,  18  Met.  872. 

If  the  husband  joins  with  the  wife  in  making 
the  bond,  and  she  acknowledges  it  in  proper 
manner,  her  covenants  and  agreements  will  be 
binding  upon  herself  and  her  legal  representa- 
tives so  far  as  concerns  her  real  estate,  chattels 
real,  household  furniture,  plate,  jewels,  stock, 
shares  in  the  capital  stock  of  any  incorporated 
company,  money  on  deposit  in  any  savings 
bank  or  institution  for  savings,  with  the  inter- 
est thereon,  or  debts  secured  by  mortgage  on 
property,  which  are  her  property  before  mar- 
riage or  became  her  property  after  marriage. 

Pub.  Stat.  chap.  166,  §  5. 

It  would  also  be  binding  upon  her  equitable 

See  Eliott  v.  Oower,  12  R.  I.  79. 

Over  the  rest  of  her  legal  estate  she  has  full 
power  of  disposition  as  if  sole,  except  that  she 
cannot  do  business  as  a  trader. 

Mr.  William  O.  Roelker,  for  appellees. 

Per  Curiam: 

The  question  here  presented  arises  as  follows, 
to  wit:  Daniel  W.  Lyman,  late  of  North  Provi- 
dence, died  December  19,  1886,  leaving  a  will 
dated  July  14, 1885,  and  a  codicil  thereto,  dated 
September  18,  1886.  The  will  contained  the 
following  clauses  making  provision  for  its  ex- 
ecution, to  wit:  "I  appoint  as  executors  of  this 
my  last  will  and  testament,  William  H.  Wood. 
William-  A.  Hoppin,  and  Esther  D.  Chapin, 
requesting  them  to  use  their  best  judgment 
about  the  time  for  selling  the  property,  and  di- 
rect the  entire  property  to  be  kept  together  for 
one  year  after  my  death,  and  the  income  from 
whatever  source,  after  necessary  expenses, 
taxes,  and  so  forth,  are  deducted,  to  be  divided 
equally  between  them,  as  and  for  their  salary  or 
fee  for  being  my  executors." 

When  the  will  was  made,  Esther  D.  Chapin 
was  a  single  woman,  but  before  the  codicil  was 
made  she  married  William  A.  Hammond,  of 
New  York.  The  will  and  codicil  were  admit- 
ted to  probate  by  the  probate  court  of  North 
Providence,  January  19,  1887,  and  letters  tes- 
tamentary were  ordered  to  issue  to  William  H. 
Wood  and  William  A.  Hoppin,  as  joint  execu- 
tors, upon  their  giving  their  joint  and  several 
bond,  without  sureties  to  the  court,  in  the  sum 
of  $100,000,  but  were  refused  to  Mrs.  Ham- 
mond for  the  reason  that  she  was  a  married 
woman  and  a  citizen  of  the  State  of  New  York, 
and  therefore  incapable  of  discharging  the 
trusts  of  executrix  and  giving  bond  as  required 
by  the  statute.  Mr.  and  Mrs.  Hammond  ap- 
pealed from  the  decree,  and  the  question  which 
we  are  called  upon  to  decide  is  whether  she  is 
entitled  to  qualify  as  executrix  and  have  let- 
ters testamentary  issued  to  her  jointly  with  the 
other  executors. 

We  do  not  think  that  residence  in  another 
State  creates  any  insuperable  objection  to  her  ap- 
pointment. The  question  therefore  is  whether 
she  is  disqualified  by  being  a  married  vooia, 
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At  common  law  a  married  woman  was  not 
incapacitated  from  acting  as  executrix,  if  her 
husband  assented  to  her  acceptance  of  the  trust. 
Dr.  Hammond  does  assent,  and  asks  for  his 
wife's  appointment.  We  have  no  statute  which 
directly  makes  a  married  woman  incapable  of 
being  appointed  executrix.  We  have  a  statute, 
however,  that  if  an  executrix  marries  after  her 
appointment  as  such,  her  powers  shall  cease, 
and  her  coexecutor  or  executors  shall  discharge 
the  trust  the  same  as  if  she  was  dead;  or  if  she 
was  a  sole  executrix,  administration  shall  be 
granted  to  some  other  suitable  person.  R.  I. 
Pub.  Stat.  chap.  184,  §§  19,  20. 

It  has  been  argued  that  this  provision  im- 
pliedly makes  a  married  woman  incapable  of 
appointment;  but  in  the  State  of  Maine,  where 
a  similar  statute  exists,  the  supreme  judicial 
court  has  decided  that  it  cannot  be  so  extended 
by  implication.   Stewart  $  App.  56  Me,.  800. 

We  do  not  deem  it  necessary  to  come  to  a 
conclusion  upon  this  point,  since  we  feel  con- 
strained to  decide  the  case  adversely  to  the  ap- 
pellants upon  another  ground. 

Our  statutes  provide  that  an  executor  shall 
be  exempt  from  giving  a  bond,  or  from  giving 
a  bond  with  securities,  whenever  the  testator 
shall  have  ordered  or  requested  such  exemp- 
tion. R.  I.  Pub.  Stat.  chap.  184,  §  14.  In 
this  case  the  testator  requested  that  no  sure- 
ties be  required  on  any  bond  of  his  executors, 
thus  leaving  his  executors  at  liberty  to  give 
simply  their  personal  bond,  but  making  it  in- 
cumbent upon  them,  in  order  to  satisfy  the 
statute,  to  give  such  bond.  The  question  is 
whether  Mrs.  Hammond  can  give  such  bond. 
Doubtless  she  can  give  such  bond  as  a  matter 
of  form,  but  in  effect  such  a  bond  would  be  ut- 
terly void,  and  therefore,  in  our  opinion,  it 
would  not  answer  the  requirement  of  the  stat- 
ute. The  appellants  contend  that  she  can  sat- 
isfy the  statute  by  giving  her  husband's  bond, 
or  the  bond  of  some  other  person,  and  cite 
cases  from  other  courts  to  that  effect;  but  in 
Toicmend  v.  Hazard,  9  R.  I.  354,  this  court, 
construing  a  provision  of  a  statute  which  re- 
quired that  in  cases  of  appeal  the  appellant 
should  give  bond,  decided  that  the  giving  of 
the  bond  of  a  stranger  to  the  suit  would  not 
satisfy  the  requirement. 

The  requirement  to  give  bond  with  sureties  is 
frequent  in  our  statutes.  Thus,  the  general 
treasurer  of  the  State,  the  treasurers  of  the  sev- 
eral towns,  the  clerks  of  the  supreme  court  and 
court  of  common  pleas,  the  sheriffs  and  their 
deputies,  are  required  to  give  bond,  with  sure- 
ties, and  they  have  in  the  practice  given  their 
own  bonds  with  sureties,  and  it  has  been  sup- 
posed were  required  to  do  so.  Moreover,  the 
form  of  an  administrator's  bond,  given  by  the 
statute,  is  a  form  in  which  the  administrator 
or  executor  obliges  himself  as  principal.  We 
think,  therefore,  that  the  bond  of  Dr.  Ham- 
mond, or  a  stranger,  will  not  answer. 

The  appellants  contend  that  if  the  statute  re- 
quires a  married  woman  to  give  a  bond  in  order 
to  become  an  executrix,  then,  since  it  does  not 
exclude  her  from  acting  as  an  executrix,  it 
must  be  construed  as  enabling  her  to  give  bond. 
We  do  not  think  this  argument  is  sound;  for, 
though  the  statute  does  not  expressly  exclude 
ber,  neither  does  it  expressly  permit  her  to  act 
as  executrix,  and  therefore  it  seems  to  us  that 
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the  sounder  inference  is  that,  if  it  requires  a 
bond,  married  women,  being  incapable  of  giv- 
ing it,  are  thereby  excluded. 

We  do  not  think  that  Mrs.  Hammond  has 
authority  jointly  with  her  husband  to  give  bond 
as  executrix,  by  virtue  of  R.  I.  Pub.  Stat, 
chap.  168,  §  4;  and  it  does  not  appear  that  she 
has  any  equitable  estate  which  she  can  bind  by 
her  bond,  even  if  in  equity  such  a  bond  would 
bind  her  equitable  estate.  We  think,  however, 
the  bond  required  by  the  statute  is  an  instru- 
ment which  must  bind  the  obligor  personally 
at  common  law. 

The  appellants  argue  that  a  bond  without 
surety  gives  no  security  to  the  estate,  or  those 
having  claims  upon  it,  beyond  what  they  would 
have  without  it,  and  that  the  purposes  of  the 
testator  will  be  disappointed  if  Mrs.  Hammond 
cannot  receive  the  appointment,  because  he  in- 
tended the  years  income  which  he  gives  to  her 
and  the  other  persons  named  as  executors  "as 
and  for  their  salary  or  fee  for  being  my  execu- 
tors," partly  by  way  of  testamentary  bounty  as 
well  as  compensation.  We  shall  regret  it  if  the 
testator's  purposes  are  disappointed  in  this  re- 
spect, or  if  any  benefit  which  he  intended  for 
Mrs.  Hammond  fails  to  come  to  her;  but  if,  as 
the  appellants  assume,  her  receiving  her  share 
of  the  year's  income  depends  upon  her  becom- 
ing executrix,  and  she  cannot  become  such  on 
account  of  her  inability  to  give  the  bond  re- 
quired, we  have  no  power  to  help<her  by  dis- 
pensing with  such  bond. 

We  tliink  the  decree  of  the  court  below  mv*t  be 
af 


Arthur  L.  ALMY  et  al.,  Exrs., 
v. 

Marius  S.  DANIELS. 

1.  When  a  tenant  in  common  has  the  en- 
tire and  exclusive  occupation  of  the 
whole  or  any  part  of  the  common  estate, 
he  is  liable  to  account  therefor. 

2.  When  he  has  the  income  or  profit  of 
more  than  his  share,  he  is  liable  to  ac- 
count for  the  excess. 

8.  When  he  uses  the  estate  only  to  an 
extent  less  than  bis  share,  ana  not  to 
the  extent  of  an  ouster  or  denial  of  right 
of  his  cotenant,  he  is  not  liable  to  ac- 
count. Hence  such  use  cannot  be  off- 
set against  the  excessive  use  by  his 
cotenant. 

4.  In  an  action  of  account  the  defendant 
pleaded  the  general  issue  and  the  Stat- 
ute of  Limitations.  No  replication  was 
filed  to  the  plea  of  the  Statute  of  Lim- 
itations, but  a  general  verdict  was  ren- 
dered for  the  plaintiff.   Held  : 

(a)  That  the  plea  of  the  Statute  of 
Limitations  not  being  replied  to  was 
a  bar  as  to  matters  of  account  prior  to 
the  six  years  next  before  action  brought. 

(6)  That  the  plaintiff  was  entitled  to 
an  account  for  the  six  years  prior 
to  and  ending  with  the  date  of  his  ac- 
tion. 


(Provldenoe  Decided  July  30. 1887.) 
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ACTION  of  account. 
After  the  decision  in  this  case  reported  in  1 
R.  I.  L.  ed.  148  (2  New  Eng.  Rep.  615),  the 
matter  was  referred  to  an  auditor  to  state  the 
account  between  the  former  tenants  in  common. 
While  the  matter  was  before  the  auditor,  the 
plaintiff  applied  to  the  court  for  instructions  to 
the  auditor  on  questions  of  law  raised  before 
him. 

The  application  was  argued  by  counsel  be- 
fore Stiness  and  Wilbur,  J  J. 

Messrs.  Herbert  Almy  and  Joseph  C. 
Ely,  for  plaintiff,  on  petition  for  instruction  to 
the  auditor: 

I.  Was  that  part  of  the  common  property 
which  has  been  occupied  by  both  parties  as 
tenants  in  common  subject  to  be  taken  into  the 
account  in  this  action  before  the  auditor?  The 
plaintiffs  contend  that  it  was  not. 

1.  Because  the  question  of  the  use  of  the 
sidewalks  in  the  manner  shown  by  the  testi- 
mony was  raised  at  the  trial  before  the  jury, 
and  the  court  ruled  the  testimony  inadmissible. 
The  point  was  therefore  ret  judicata. 

Almy  v.  Daniel*,  1  R.  I.  L.  ed.  148  (2  New 
Eng.  Rep.  615). 

2.  Because,  to  require  such  an  accounting 
would  destroy  the  fundamental  idea  of  tenan- 
cies in  common;  t.  e.,  the  right  to  use  in  com- 
mon with  the  cotenant  the  entire  common 
property.  "Each  tenant  in  common  is  seised 
per  my  et  per  tout,  and  has  a  right  to  occupy 
the  whole  if  his  cotenant  does  not  interfere. 

12  Me.  56. 

8.  Because  the  testimony  does  not  show  an 
exclusive  use  by  the  plaintiffs'  testator  of  any 
part  of  the  common  property  which  would 
amount  to  an  ouster. 

When  one  of  several  tenants  occupies  simply 
as  tenant  in  common,  and  not  to  the  exclusion 
of  the  others,  he  is  not  liable  to  account. 

87  N.  J.  Eq.  114. 

An  exclusive  occupation  of  part  of  the  land 
for  a  temporary  pupose,  such  as  piling  boards 
and  lumber,  is  not  an  ouster. 

Freem.  Coten.  §  240.  See  also  hard  v.  Bo- 
dine,  11  N.  J.  Eq.  406. 

4.  The  verdict  in  this  case  finds  "that  said 
defendant  has  taken,  received,  had  the  use  and 
benefit  of  more  than  his  just  share,  part,  or  pro- 
portion of  said  premises  declared  on,  and  that 
the  plaintiffs  are  entitled  to  an  account." 

If  this  testimony  is  allowed  before  the  audi- 
tor, it  might  happen  that  we  should  have  two 
findings  in  the  same  case  directly  opposed  to 
each  other. 

II.  The  evidence  does  not  show  any  exclu- 
sive use  of  either  sidewalk. 
As  to  the  Statute  of  Limitations: 

1.  Must  be  pleaded  in  bar  before  the  jury, 
and  cannot  afterwards  be  pleaded  before  au- 
ditors after  verdict  and  judgment. 

8Wilson,118.1l4,2d&8dRule;  T.Raym.57. 

2.  The  account  must  be  taken  upon  the  rec- 
ord as  it  stands;  ».  e.,  the  declaration,  verdict, 
and  judgment.  If  the  verdict  is  general,  it 
follows  that  the  jury  must  have  found  against 
the  defendant  upon  his  plea  of  the  Statute  of 
Limitations,  as  well  as  upon  his  several  other 
pleas;  otherwise  we  should  be  put  to  the 
trouble  and  expense  of  trying  our  case  all  over 


Carroll  v.  Graham,  8  R.  I.  242;  Burdiek  v. 
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Burdiek,  1  R.  I.  L.  ed.  101  (1  New  Eng.  Rep. 
861). 

8.  There  must  be  a  demand  and  refusal  to 
account  before  the  statute  begins  to  run  against 

a  cotenant. 

Barnum  v.  London,  25  Conn.  150;  North- 
eott  v.  Gasper,  6  Ired.  Eq.  306  ;  Huff  v.  Me 
Donald,  22  Ga.  181.  164;  Jolly  v.  Bryan,  86 
N.  C.  457,  460. 

After  going  to  trial  on  the  merits,  the  court 
will  not  reverse  the  judgment  because  there  is 
no  plea  or  issue,  and  blanks  are  left  for  dates 
ana  sums  in  the  declaration. 

Sauerman  v.  Weekerly,  17  Serg.  &  R.  116. 

After  a  trial  upon  the  merits,  a  judgment 
will  not  be  reversed  because  there  was  neither 
a  declaration  nor  replication  to  the  defendant's 
plea;  and  this  principle  is  as  applicable  to  a 
trial  upon  the  plea  of  nul  tiel  retard  as  upon 
one  of  tact. 

Glenn  v.  Copeland,  2  Watte  &  S.  261. 

A  party  who  consents  to  go  to  trial  without 
a  plea  or  an  issue  waives  exception  to  the 
want  of  either  of  them. 

Endey  v.  Wright,  8  Pa.  501. 

After  verdict  it  is  too  late  to  raise  an  objec- 
tion that  pleas  remain  unreplied  to,  unless  the 
defendant  shows  that  he  endeavored  to  obtain 
replications  prior  to  the  trial.  The  parties  will 
be  presumed  to  have  gone  to  trial  upcn  issues 
formed  by  general  replications,  traversing  the 
special  pleas. 

CouteJt  v.  Barton,  1  Morris  (Iowa),  854. 

Counsel  for  defendant  at  the  hearing  ex- 
pressly admitted  that  he  knew  at  the  time  of 
trial  before  the  jury  that  there  was  no  rep- 
lication filed,  because  he  had  made  a  note  of 
the  pleadings. 

If 'pleas  are  interposed  which  conclude  with 
verification,  and  the  parties  proceed  to  trial 
without  perfecting  the  issues,  the  irregularity 
will  be  waived  and  judgment  will  not  be  ar- 
rested for  that  cause;  but  if  the  record  does 
not  show  that  the  party  complaining  was  pres- 
ent at  the  trial,  or  that  he  in  some  way  con- 
sented to  the  irregularity,  the  rule  is  other- 
wise. 

Taylor  v.  McLaughlin,  2  CoL  12. 

When  the  general  issue  and  several  special 
pleas  were  pleaded,  and  the  replications  to  the 
several  pleas  were  so  defective  as  not  to  pot 
them  in  issue,  the  defendant,  going  to  trial 
without  objection,  held  to  have  waived  the 
benefit  of  them. 

Cherry  v.  Smith,  10  Heisk.  880. 

A  similiter  is  cured  after  verdict,  but  a  ver- 
dict of  a  jury  without  an  issue  to  try  is  a  nullity, 
and  affords  no  legal  authority  for  a  judgment 
thereon. 

Trabue  v.  Bigden,  4  Cold.  621. 

In  this  case  at  bar  there  were  pleas  filed 
which  required  only  a  similiter  to  complete  an 
issue,  the  want  of  which  was  cured  by  verdict. 

In  Black  v.  Nichols,  68  Me.  227,  the  court 
held:  (1)  that  whatever  would  constitute  a 
bar  to  the  action  must  be  pleaded  in  bar  before 
the  interlocutory  judgment  to  account,  and 
that  no  such  matter  can  be  pleaded  before  the 
auditor;  (2)  the  Statute  of  Limitation*  was 
pleadable  in  bar. 

It  goes  to  the  right  of  the  plaintiffs  to  require 
the  defendant  to  account,  and  can  be  pleaded 
only  before  the  interlocutory  judgment.  That 
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judgment  determines  the  defendant's  liability 
to  account. 

Mr.  Benjamin  N.  Lap  ham,  for  defend- 
ant. 

Per  Curiam: 

When  this  case  was  before  the  court  upon 
petition  for  new  trial  the  court  held  that  the 
plaintiff's  intestate  bad  the  right  to  use  the  en- 
tire strip  in  common  with  the  defendant,  and 
that  the  defendant's  exclusive  possession  and 
ouster  of  his  cotenant  of  any  portion  was,  ipso 
facto,  a  use  of  a  greater  portion  than  bis  inter- 
est therein,  which  entitled  the  plaintiff  to  an 
account.  That  decision  did  not  depend  upon 
the  use  which  it  was  claimed  bad  been  made 
of  the  balance  of  the  land  in  connection  with 
the  plaintiff's  estate,  because  the  defendant's 
occupancy  of  the  half  covered  by  his  building 
was  such  an  ouster  of  the  plaintiff  as  to  inter- 
fere with  his  rights  as  a  tenant  in  common,  and 
thus  to  entitle  him  to  an  account. 

The  question  now  comes  upon  the  right  to 
charge  the  plaintiff  with  the  use  which  he  had 
made  of  the  other  half  of  the  land.  The  land 
in  question  is  40  feet  on  Custom  House  Street, 
and  88  feet  deep.  A  strip  20  feet  wide  on  Cus- 
tom House  Street  is  covered  by  the  defendant's 
building,  and  the  remaining  20  feet  is  and  has 
been  used  as  a  gangway.  On  the  plaintiff's 
side  is  a  sidewalk  4  feet  wide,  and  on  the  defend- 
ant's side  one  which  is  2*  feet  wide.  Each  of 
these  has  been  used  from  time  to  time  by  the 
tenants  of  the  adjoining  buildings  for  storing 
oil  barrels.  We  are  now  asked  to  instruct  the 
auditor  whether  be  is  to  consider  such  use  in 
making  up  the  account.  We  think  the  follow- 
ing rules,  derived  from  decided  cases,  will 
sufficiently  answer  the  question. 

1.  When  a  tenant  in  common  has  the  entire 
and  exclusive  occupation  of  the  whole  or  any 
part  of  the  common  estate,  he  is  liable  to  ac- 
count tberefor. 

2.  When  he  has  the  income  or  profit  of  more 
than  his  share,  he  is  liable  to  account  for  the 
excess. 

8.  When  he  uses  the  estate  only  to  an  extent 
less  than  bis  share,  and  not  to  the  extent  of  an 
ouster  or  denial  of  right  of  his  cotenant,  he  is 
not  liable  to  account;  and  therefore  such  use 
cannot  be  offset  against  the  excessive  use  by 
his  cotenant.  A  charge  for  such  use  would  be 
a  charge  for  the  use  of  one's  own  property  and 
for  the  exercise  of  his  legal  right.  See  Almy 
v.  Daniels,  2  New  Eng.  Rep.  615;  Knowles  v. 
Harris,  5  R.  I.  402;  ffayden  v.  Merrill,  44  Vt. 
836;  Bdsall  v.  Merrill,  87  N.  J.  Eq.  114;  Col- 
burn  v.  Mason,  25  Me.  434. 

The  question  of  exclusive  occupation  calls 
for  a  finding  of  fact,  in  regard  to  which  it  is 
not  the  province  of  the  court  to  instruct  the 
auditor. 

As  to  the  Statute  of  Limitations:  The  rule 
is  that  the  statute  begins  to  run  from  the  time 
a  tenant  in  common  denies  the  right  of  his  co- 
tenant.  This  denial  of  right  may  be  shown  by 
a  refusal  to  pay  or  account  on  demand,  or  by 
an  ouster.  Although  a  tenant  in  common  is 
bailiff  of  bis  cotenant,  yet  if  he  denies  the  right 
of  the  cotenant  and  holds  adversely  to  him,  the 
confidential  relation  ceases,  and  the  statute  be- 

f'ns  to  run  from  that  time.    Terrill  v.  Mvrry, 
Yerg.  104;  Northcott  v.  Casper,  6  Ired.  Eq. 
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808;  Jolly  v.  Bryan,  86  N.  C.  457;  Huff  v.  Me 
Donald,  22  Ga.  181.  See  also  Crapo  v.  Cameron, 
61  Iowa,  447;  Tarlelon  v.  Goldifiwaite's  Heirs, 
28  Ala.  846;  8.  C.  58  Am.  Dec.  296;  Wagstaff 
v.  Smith,  2  Dev.  Eq.  264. 

As  the  ouster  in  this  case  consisted  in  the  ex- 
clusive appropriation  of  a  portion  of  the  land 
to  the  defendant's  building,  the  statute  began 
to  run,  as  to  that  portion,  when  such  appro- 

S nation  took  place,  and  not  from  the  time  of 
emand  for  an  account,  as  claimed  by  the 
plaintiff. 

But  the  plaintiff  contends  that  the  benefit  of 
the  statute  is  not  now  open  to  the  defendant. 
The  statute  must  be  pleaded  before  the  inter- 
locutory judgment  to  account.  Closson  v. 
Means,  40  Me.  887;  Black  v.  Nichols,  68  Me. 
227. 

The  defendant  pleaded  to  the  declaration 
with  the  general  issue  and  special  pleas  that 
the  cause  ot  action  did  not  accrue  within  six 
years.  To  this  plea  no  replication  was  filed, 
but  the  case  went  to  the  jury  upon  all  the  pleas, 
and  the  jury  returned  a  general  verdict  for  the 
plaintiff  without  any  findings  on  the  special 
pleas.  The  plaintiff  says  that  upon  such  a  ver- 
dict all  the  issues  must  be  taken  as  found  in  his 
favor,  because  otherwise  the  verdict  could  not 
have  been  found  at  all,  and  hence  that  the  plea 
of  the  Statute  of  Limitations  has  been  found 
against  the  defendant.  It  is  an  established  rule 
that  a  verdict  for  the  plaintiff  on  the  general 
issue,  which  could  not  have  been  found  if  a 
special  plea  bad  been  sustained,  is,  in  effect, 
a  verdict  also  for  the  plaintiff  on  the  special 
plea.  Burdick  v.  Burdick,  1  New  Eng.  Rep. 
861;  Carroll  v.  Graham,  8  R.  I.  242. 

In  this  case,  therefore,  the  record  shows  that 
the  plaintiff  had  a  cause  of  action,  which  ac- 
crued within  six  years.  This  point  is  not  now 
open  to  dispute.  Although  there  was  no  rep 
lication,  and  so  no  issue  on  this  point  properly 
framed  to  submit  to  the  jury,  yet,  as  tbe  case 
was  submitted  upon  tbe  pleadings  as  they  stood, 
we  must  consider  that  the  defendant  waived  the 
want  of  a  replication  to  his  plea  of  the  Statute 
of  Limitations,  and  that  the  jury,  on  that  plea, 
found  that  the  cause  of  action  did  accrue  within 
six  years.  Glenn  v.  Copeland,  2  W.  &  8.  261; 
Enslyv.  Wright,  8  Pa.  501;  Sauerman  v.  Weck- 
erly,  17  Serg.  &  R.  116;  Coutch  v.  Barton,  Mor- 
risjlowa),  854. 

The  plea  of  the  statute  is  a  bar  to  the  plain- 
tiffs recovery  unless  it  is  avoided  by  his  reply 
thereto,  which  may  be  disability,  new  promise, 
part  payment,  fraud,  etc.  But  if  there  is  no 
replication,  what  effect  shall  we  give  to  a  find- 
ing in  favor  of  the  plaintiff  on  the  plea  alone? 
The  verdict  imports  simply  a  cause  of  action 
within  six  years — nothing  more.  If  a  part  of 
the  account  is  barred  by  a  plea  of  tbe  statute, 
bow  can  we  say  the  bar  is  avoided?  Clearly 
not  in  either  one  of  the  ways  mentioned  above, 
because  neither  of  them  has  been  set  up  or 
passed  upon.  Nor  is  it  avoided  by  the  effect 
of  the  verdict,  for  tbe  jury  only  say  the  plain- 
tiff has  a  cause  of  action  accruing  within  six 
years.  To  all  back  of  that  period  the  plea  is  a 
bar  because  it  is  not  replied  to,  nor  avoided, 
nor  involved  in  the  verdict.  We  therefore  think 
the  plaintiff  is  entitled  to  an  account,  under  the 
rules  tee  Iiavc  laid  down,  for  the  period  of  six 
years  prior  to  tfie  date  of  his  action,  but  not  be- 
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yond  that.  We  see  no  other  conclusion  that  is 
consistent  with  the  record  as  it  stands  upon  this 
somewhat  extraordinary  state  of  pleadings  and 
finding. 


Maria  L.  GOURLAY 

v. 

George  GOURLAY. 

Declarations  of  a  petitioner  for  divorce, 
as  to  domicile,  unaccompanied  by  acts, 
are  worthless  as  evidence. 

(Providence  Decided  July  16.  1887.) 

PETITION  for  divorce.  , 
This  petition  was  heard  at  the  October 
Term,  1886,  and  again  heard  at  this  term  (April 
Term,  1887),  on  further  evidence  submitted  by 
the  petitioner  as  to  her  domicile. 
Mr.  Harmon  S.  Babcock,  for  petitioner. 
Mr.  Amain  M.  Eaton,  for  respondent. 

Per  Curiam: 

The  court  is  not  satisfied  that  the  petitioner 
had  her  domicile  in  this  State  for  a  year  before 
the  filing  of  her  petition. 

The  new  evidence  consists  mainly  of  her  dec- 
larations, most  of  them  unaccompanied  by 
any  act  of  which  they  were  explanatory.  Sucn 
declarations  are  entitled  to  little  or  no  weight 
as  evidence.  Pickering  v.  Cambridge,  4  New 
Eng.  Rep.  47. 


Daniel  A.  CHAPIN  et  al. 
v. 

Jeremiah  BROWN. 

1.  Owners  of  land  in  a  country  town 
platted  it  into  sixty-six  house  lota  with 
streets,  and  recorded  the  plat.  A  pur- 
chased one  of  the  lots  by  reference  to  the 
plat .  At  the  time  of  purchase  the  street 
on  which  the  purchased  lot  fronted  was 
in  fact  closed  by  a  gate,  though  the 

Slat  showed  it  unobstructed.  A  removed 
le  gate,  whereupon  B,  a  purchaser  of 
lots  adjoining  A  s,  erected  a  gate  across 
the  street  on  the  line  between  his  lots 
and  As.  On  a  bill  in  equity  brought 
by  A  to  enjoin  B  from  maintaining  the 
gate,— Held: 

(a)  That  A  was  entitled  to  the  relief 
sought. 

(6)  That  the  fact  of  A's  deed  conveying 
to  A  no  part  of  the  street  on  which  his  lot 
fronted  was  immaterial. 

2.  Other  streets  on  the  plat  were  ob- 
structed by  fences,  but  it  did  not  ap- 
pear that  A  had  or  would  have  occasion 
to  use  these  streets.  Held,  that  as  to 
these  streets,  A,  notwithstanding  his 
technical  right  to  free  passage  over 
them,  might  properly  be  left  to  his 
remedy  at  law. 

(Newport  Decided  July  28,  1887.) 

BILL  in  equity  for  an  injunction.  Granted 
in  part. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  Nicholas  Van  Sly ck  and  Cyrus 
M.  Van  Slyck,  for  complainants. 

Mr.  William  P.  Sheffield,  for  respond- 
ent. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  bill  is  brought  against  the  defendant 
by  Daniel  A.  Chapin  as  owner,  and  by  John  H. 
Jackson  as  lessee,  of  a  lot  of  land  in  Tiverton, 
to  have  the  defendant  enjoined  from  maintain- 
ing fences  across  certain  avenues,  so  called, 
over  which  they  claim  a  right  of  way  as  appur- 
tenant to  said  lot.  The  lot  is  parcel  of  a  larger 
tract,  formerly  belonging  to  William  C.  Da  vol, 
Jr.,  Alexander  D.  Easton,  and  James  T.  Milne, 
who  in  August,  1871,  caused  the  same,  to- 
gether with  an  adjoining  tract  belonging  to 
them  and  one  Joseph  Osborne,  who  co-operated 
with  them,  to  be  platted,  in  the  language  of 
the  bill,  "into  lots  and  avenues  on  one  nlat, 
described  as  'a  plan  of  house  lots  surveyed  by 
Benjamin  C.  Borden  for  Davol,  Easton,  and 
Milne,  and  Joseph  Osborne,'  and  on  or  about 
the  1st  day  of  January  caused  said  plat  to  be 
recorded"  in  the  town  clerk's  office  of  said 
town  of  Tiverton.  The  bill  alleges  that  there- 
afterwards  Davol,  Easton,  and  Milne  sold  parts 
of  the  first-mentioned  tract,  and  described  them 
in  the  deeds  whereby  they  conveyed  them  as 
lots  on  said  plat;  and  that  Davol,  Easton,  Milne, 
and  Osborne  sold  parts  of  the  last-mentioned 
tract,  and  described  them  in  the  deeds  whereby 
they  conveyed  them  as  lots  on  said  plat,  refer- 
ence thereto  being  specifically  made, — tbe  com- 
plainant Chapin  being  a  purchaser  by  mesne 
conveyances  of  one  of  the  lots  so  sold,  and  the 
complainant  Jackson  lessee  thereof  under  him. 
The  lots  are  delineated  on  tbe  plat  as  in- 
teresected  by  four  avenues,  three  running  east 
and  west  from  a  highway  on  the  east  to  a  nigh- 
way  on  tbe  west,  and  called  North  Avenue, 
Middle  Avenue,  and  South  Avenue,  and  one 
running  north  and  south  from  said  North  Ave- 
nue to  said  South  Avenue,  about  midway  be- 
tween said  highways,  and  having  no  name. 
Tbe  bill  avers  that  the  purchasers  of  lots  as 
aforesaid  became  entitled,  under  their  deeds 
referring  to  said  plat,  to  a  right  of  way  over 
all  said  avenues  as  appurtenant  to  their  lots, 
and  prays  that  the  defendant  may  be  enjoined 
to  remove  the  fences  from  said  avenues,  and 
keep  them  removed. 

The  defendant  sets  up  in  his  answer  that  be  is 
the  owner,  by  various  conveyances,  of  the  land 
lying  next  west  of  lot  81*;  that  when  he  pur- 
chased the  same  there  was  a  wall  across  the 
east  end  of  North  Avenue,  so  called,  with  a 
gate  therein,  by  which  the  land  was  protected 
from  intrusion  from  the  highway,  and  that  this 
protection  was  an  inducement  to  his  purchase; 
that  Chapin  subsequently  removed  said  wall  and 
gate,  and  that  thereupon  be,  the  defendant, 
erected  a  fence  with  gate  across  North  Avenue, 
so  called,  in  the  line  of  the  boundary  between 
his  land  and  lot  81,  for  the  protection  of  his 
land;  that  said  North  Avenue  was  never  hod 
out  or  fenced  out  as  a  street  or  way,  or  laid 
open,  or  contemplated  to  be  laid  open,  for  the 
benefit  of  lot  81,  and  was  never,  in  eontetnpla 


•The  same  land  as  that  spoken  of  in  Brightmmm 
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tion  of  any  seller  of  buyer  of  any  lot  in  the  plat, 
as  being  in  any  way  appurtenant  to  lot  31. 

The  plat  adduced  in  evidence  shows  that  the 
two  tracts  of  land  as  platted  contained  sixty-six 
numbered  lots.  Quite  a  number  of  them  came 
to  the  defendant  by  deeds  referring  to  the  plat, 
designating  the  lots  by  their  number  thereon, 
and  mentioning  the  avenues  by  way  of  bound- 
ary or  description;  and  constitute  the  land  be- 
longing to  him  lying  west  of  lot  31.  The  com- 
plainant Chapin  holds  lot  81  under  deeds 
referring  to  the  plat,  designating  the  lot  by  its 
number,  and  mentioning  North  Avenue  by  way 
of  boundary  or  description.  The  complainants 
maintain  that  by  reason  of  these  sales  and  con- 
veyances, so  made,  the  complainant  Chapin 
acquired  lot  81  with  a  right  of  way  appurte- 
nant thereto  over  all  the  avenues  delineated  on 
the  plat;  and  the  defendant  took  the  lots  con- 
veyed to  him,  and  whatever  interest,  if  any,  he 
acquired  in  the  said  avenues,  subject  to  said 
right  and  all  the  consequences  thereof.  The 
question  is  whether  the  complainants'  position 
is  tenable. 

In  Breed  v.  Cunningham,  2  Gal.  861,  decided 
in  1852,  the  law  is  thus  laid  down:  "Where  lots 
are  sold  as  fronting  on  or  bounded  by  a  certain 
space,  designated  in  the  conveyance  as  a  street, 
the  use  of  such  space  as  a  street  passes  as  ap- 
purtenant to  the  grant,  and  vests  in  the  grantee, 
in  common  with  the  public,  a  right  of  way  over 
said  street."  And  see  Smiles  v.  Hastings,  24 
Barb.  44;  22  N.  Y.  217;  Cox  v.  James,  45  N. 
Y.  557. 

In  Dubuque  v.  Moloney,  9  Iowa,  450,  decided 
in  1859,  the  court  held  the  following  language, 
to  wit:  "If  the  owner  of  land  lays  out  a  town, 
and  exhibits  a  plan  thereof  on  which  are  rep- 
resented various  plats  of  space  orvacant  ground, 
such  as  streets,  alleys,  squares,  quays,  etc.,  and 
the  lots  are  sold  with  reference  to  the  plan,  the 
purchasers  of  the  lots  acquire,  as  appurtenant 
to  the  same,  every  easement,  privilege,  and  ad- 
vantage which  the  plan  represents  as  belonging 
to  them.  The  safe  and  conveyance  imply  a 
grant  or  covenant  to  the  purchasers  that  the 
streets  and  other  public  places  indicated  as  such 
upon  the  plan  shall  be  forever  open  to  the  use 
of  the  public,  free  from  all  claim  or  interference 
of  the  proprietor  inconsistent  with  such  use." 
Citing  Rowan  v.  Portland,  8  B.  Mon.  282;  Liv- 
ingston v.  Mayor  of  N.  T.  8  Wend.  85,  106; 
Wyman  v.  Mayor  of  N.  T.  11  Wend.  486. 

In  Bartlett  v.  Bangor,  67  Me.  460,  decided 
in  1878,  the  court  says:  "  When  the  owner  of 
land  within  or  near  to  a  growing  village  or  city 
divides  it  into  streets  and  building  lots,  and 
makes  a  plan  of  the  land  thus  divided,  and  then 
sells  one  or  more  of  the  lots,  he  thereby  annexes 
to  each  lot  sold  a  right  of  way  in  the  streets 
which  neither  he  nor  his  successors  in  title  can 
afterward  interrupt  or  destroy;  and  we  think 
reason  and  the  weight  of  authority  are  in  favor 
of  holding  that  such  a  platting  and  selling  of 
lots  constitute  an  incipient  dedication  of  the 
streets  to  the  public,  which  the  owDer  of  the 
land  cannot  afterward  revoke.  The  dedication 
is  not  complete  till  the  streets  are  accepted  by 
competent  authority,  or  the  public  has  used 
them  for  at  least  twenty  years.  But,  so  far  as 
the  owner  of  the  land  is  concerned,  such  acts 
constitute  a  proposition  to  dedicate,  which  he 
cannot  afterward  withdraw."  And  see  Dill. 
1  R.  I. 


Mun.  Corp.  §§  508-505;  Ang.  Highways,  §  149; 
Indianapolis  v.  Kingsbury,  101  Ind.  200. 

In  Taylor  v.  Hepper,  2  Hun,  646,  decided  in 
1874,  the  rule  is  staged  thus:  "  When  the  pro- 
prietor of  land  surveys,  maps,  and  lays  out 
such  land  into  lots,  numbering  them,  with 
streets  designated,  named,  and  put  down  on 
the  map, — as  between  him  and  a  grantee  of  a  lot 
bounded  on  one  of  the  designated  streets,  his 
conveyance  is  per  se  a  dedication  of  the  street 
to  the" use  of  his  grantee  as  a  street.  As  between 
the  grantor  and  grantee  it  is  a  street,  which  the 
latter  has  a  right  to  use  as  such  as  soon  as  the 
conveyance  is  made  to  him.  By  force  of  the 
grant  *  an  easement  is  attached  to  the  land  grant- 
ed, which  thereby  becomes  an  appurtenant, 
viz. ,  a  right  of  way  on  and  over  the  street  des- 
ignated as  a  street,  for  the  use  of  the  lot  con- 
veyed." And  see  De  Witt  v.  Ithaca,  15  Hun, 
568;  Pottery,  lselin,  81  Hun,  134;  Cox  v.  James, 
45  N.  Y.  557;  Re  Elerenth  Avenue,  81  N.  Y.  486. 

The  ratio  decidendi  of  these  cases  is  this:  that 
when  the  grantee  of  a  lot  so  platted  purchases 
it,  the  existence  of  the  streets  as  platted,  inas- 
much as  they  add  value  to  the  lot  by  the  con- 
veniences or  advantages  which  they  promise, 
isan  inducement  to  the  purchaser,  and  so  enters 
into  the  consideration  as  between  the  grantor 
and  grantee,  and  operates  by  way  of  implied 
covenant,  implied  grant,  estoppel,  or  dedica- 
tion,— whichever  wav  of  operation  may  l)e  the 
truer, — to  secure  to  the  grantee  a  right  of  way 
over  such  platted  streets,  and,  reciprocally,  to 
subject  any  interest  which  the  grantee  may  ac- 
quire therein  to  a  right  of  way  for  the  benefit 
of  the  other  platted  lots.  And  see  Providence 
S.  E.  Co.  v.  Providence  &  8.  S.  Co.  12  R.  1. 848; 
Orogan  v.  Uayward,  6  Sawy.  498. 

In  some  of  the  cases  above  cited  the  doctrine 
is  not  laid  down  as  applicable  to  other  than 
plats  of  urban  or  village  lots.  But  we  can  see 
no  reason  why  it  should  not  equally  apply,  at 
least  as  between  the  lotowners,  to  a  plat  of  lots 
numbering  sixty-six,  delineated  with  intersect- 
ing streets;  for  that  number  of  lots,  if  occupied 
with  houses,  would  be  a  village. 

The  defendant  directs  our  attention  to  the 
description  of  lot  81,  as  conveyed  in  the  deed  to 
Chapin,  and  contends  that  the  conveyance  does 
not  extend  to  the  centre  of  North  Avenue,  on 
which  lot  81  abuts,  but  covers  only  the  land 
indicated  as  lying  within  the  lines  of  lot  81  as 
platted.  We  do  not  think  it  makes  any  differ- 
ence to  the  question  at  issue  here  whether  Cha- 
pin is  owner  of  any  portion  of  the  fee  of  North 
Avenue  or  not,  for  whether  the  fee  of  the  Ave- 
nue in  front  of  his  lot  to  the  centre  be  in  him 
or  in  the  original  owners  of  the  land  as  platted, 
or  in  any  intermediate  grantee,  whoever  has  it, 
according  to  the  doctrine  above  laid  down, 
holds  it  by  force  of  the  conveyances  referring 
to  the  plat,  subject  to  a  right  of  way  for  the 
benefit  of  the  lotowners. 

The  defendant  contends  that,  inasmuch  as  the 
east  end  of  North  Avenue  was  closed  by  a  wall 
and  gate  when  he  purchased,  be  is  entitled 
either  to  have  the  wall  and  gate  replaced  or  to 
maintain  his  fence  and  gate  across  the  avenue 
for  the  protection  of  his  land.  He  adduces  no 
authority  for  his  position.  Certainly,  if  every 
lot  along  North  Avenue  had  been  bought  by  a 
different  person,  it  could  not  be  maintained 
that  every  purchaser,  if  he  chose,  would  have 
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the  right  to  obstruct  the  avenue  by  a  fence  and 
gate  for  the  protection  of  his  lot.  The  lan- 
guage of  the  cases  generally  imports  that  the 
right  which  a  purchaser  of  a  lot  on  a  plat  of 
lots  acquires  to  pass  and  repass  over  the  platted 
streets  or  ways  is  as  full  and  unrestricted  as  if 
such  streets  or  ways  were  public  highways. 
North  Avenue  is  represented  on  the  plat  as  open 
at  the  east  end;  and  the  plat  does  not  indicate 
any  obstruction  anywhere  in  it  which  would 
lead  a  purchaser  to  suppose  that  it  was  intend- 
ed to  be  incumbered  by  gates  and  fences,  from 
the  highway  on  the  east  to  the  highway  on  the 
west. 

Our  conclusion  is  that  the  complainant*  are 
entitled  to  have  the  fence  and  gate  removed  from 
North  Avenue,  on  which  lot  SI  abuts,  and  kept 
removed,  and  we  will  decree  accordingly. 

The  complainants  also  ask  for  a  decree  for 
the  removal  of  fences  across  other  avenues. 
It  does  not  appear  that  either  of  the  complain- 
ants has  occasion,  or  is  ever  likely  to  have  oc- 
casion, to  use  the  other  avenues,  and  therefore, 
though  they  may  have  a  technical  right  to  pass 
and  repass  freely  over  them,  it  would  seem  that 
a  removal  of  the  fences  therefrom  would  be  no 
real  benefit  to  them,  while  it  would  oblige  the 
defendant  to  incur  a  great  deal  of  additional 
trouble  and  expense  to  protect  his  property. 
In  these  circumstances  we  think  we  may  prop- 
erly have  the  complainants,  as  to  these  fences,  to 
their  remedy  at  law,  without  ordering  the  re- 
moval. 


John  E.  GOLDSWORTHY,  Assignee, 

«. 

ROGER  WILLIAMS  NATIONAL  BANK. 

1.  Unless  a  creditor  knows  facts  which 
sustain  a  reasonable  belief  that  his 
debtor  is  insolvent,  securities  given  by 
the  debtor  to  the  creditor  cannot  be  in- 
validated in  the  creditor's  hands  as 
fraudulent  preferences.  It  is  not 
enough  that  the  creditor  has  cause  to 
suspect  that  his  debtor  is  insolvent. 

2.  Under  R.  I.  Pub.  Stat.  chap.  287,  §  15. 
amended  R.  I.  Pub.  Laws,  chap.  274,  of 
March  22,  1882,  knowledge  of  insol- 
vency which  avoids  a  preference  is 
knowledge  which  the  creditor  has  when 
he  receives  the  preference  from  his  debt- 
or, not  knowledge  subsequentlv  ac- 
quired. 

8.  Hence,  when  a  creditor  received  a 
mortgage  December  4,  which  he  re- 
corded December  15, — Held,  that  the 
creditor's  knowledge  was  to  be  judged 
as  of  December  4,  not  as  of  the  date  of 
record. 

4.  R.  L  Pub.  Stat.  chap.  287,  S  21.  merely 
gives  creditors  reasonable  time  in 
which  to  begin  proceedings  to  test  pref- 
erences given  by  a  debtor. 

(Providenoe  Decided  July  23,  1887.) 

TROVER  and  conversion.   Heard  by  the 
court,  jury  trial  being  waived.  Judgment 
for  defendant. 

The  facts  are  stated  in  the  opinion. 
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Mr.  Arnold  Green,  for  plaintiff. 
Messrs.  Simon  S.  Tiapham  and  Joan  T. 
Blodgett,  for  defendant. 

Matteson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trover  for  the  conversion 
of  a  stock  of  musical  instruments  and  other 
goods  and  chattels.  The  plea  was  the  general 
issue,  with  an  agreement  that  any  matter  in  de- 
fense might  be  proved  which  could  be  intro- 
duced under  any  special  plea  in  bar.  The  caw 
was  heard  by  the  court,  jury  trial  having  been 
waived. 

The  plaintiff  claimed  title  to  the  property 
under  an  assignment  to  him  for  the  benefit 
of  creditors,  dated  December  17,  1886,  made 
by  Christian  C.  Heintzeman  and  Alfred  E. 
Tenney,  under  R.  I.  Pub.  Stat  chap.  287, 
6  12,  for  the  purpose  of  dissolving  attachments 
by  creditors.  The  defendant  claims  title  to 
the  property  under  a  mortgage  to  it  given  by 
Heintzeman  and  Tenney,  copartners  as  C.  C. 
Heintzeman  &  Co..  dated  December  4,  1888, 
and  recorded  December  15, 1886.  The  plain- 
tiff contended  that  the  mortgage  was  made  by 
the  mortgagors  when  insolvent,  or  in  contem- 
plation of  insolvency,  with  the  intent  to  give 
a  preference  to  the  bank;  and  that  the  latter 
had  reasonable  cause  to  believe  that  they  were 
insolvent  at  the  time  of  such  preference,  and 
hence,  that  the  mortgage  was  void  under  R  L 
Pub.  Stat.  chap.  287,  §  15,  which  provides 
that  "conveyances  and  payments  made,  and 
securities  given  by  an  insolvent  debtor  or  by  a 
debtor  in  contemplation  of  insolvency,  within 
sixty  days  of  the  commencement  of  the  pro- 
ceedings against  such  debtor,  under  the  pro- 
visions of  £§  12  and  18  of  this  chapter,  shall 
be  void  as  to  all  creditors  receiving  the  same 
who  shall  have  reasonable  cause  to  believe  that 
such  debtor  was  insolvent  at  the  time  of  such 
preference,"  etc. 

The  bank  did  not  deny  that  Heintzeman  & 
Co.  were,  in  fact,  insolvent  when  the  mort- 
gage was  given,  but  did  deny  that  it  had  rea- 
sonable cause  to  believe  them  insolvent. 

The  circumstances  which  led  to  the  giving 
of  the  mortgage,  as  they  appeared  in  testimony, 
were  as  follows:  Heintzeman  &  Co.  were  deal- 
ers in  musical  instruments.  In  the  course  of 
their  business  they  sold  pianos  and  organs  un- 
der contracts  which  purported  to  be  leases  of 
the  instruments  at  a  specified  rent,  and  which 
provided  that  when  an  amount  had  been  paid 
equivalent  to  the  price  and  interest,  the  lessors 
should  execute  and  deliver  to  the  lessee  a  bul 
of  sale  of  the  instrument,  but  that  until  such 
payments  the  instruments  should  remain  the 
property  of  the  lessors,  and  that  in  case  of  de- 
fault in  payment,  according  to  the  terms  of  the 
contract,  the  lessors  might  retake  the  instru- 
ment. They  took  from  the  purchasers  notes 
for  the  price,  usually  upon  four  months'  time, 
but  which  were  renewed  from  time  to  time  as 
they  fell  due,  the  renewal  notes  being  general- 
ly from  $10  to  $15  smaller  in  amount,  being 
reduced  by  payments  of  installments  of  the 
price  or  rent.  In  some  instances  the  loans  ex- 
tended over  a  period  of  two  years  before  they 
were  fully  paid.  Some  time  in  1888  Heintxe- 
man  &  Co.,  having  previously  opened  an  ac- 
count and  begun  to  deposit  moneys  with  the 
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defendant,  applied  to  it  to  discount  for  them 
such  notes  as  they  might  take  from  their  cus- 
tomers for  musical  instruments  sold  under  the 
contracts  above  described.  The  bank  con- 
sented, and,  thenceforward,  from  time  to  time, 
down  to  the  making  of  the  assignment,  dis- 
counted such  notes  upon  the  indorsements  of  the 
firm,  and  of  Tenney  individually,  and  with  the 
understanding  that  all  such  notes  were  secured 
by  contracts  of  the  character  above  described, 
and  that  such  contracts  were  held  by  the  firm 
for  its.  the  defendant's,  benefit.  In  the  fall  of 
1885  the  aggregate  amount  of  •  such  notes  out- 
standing, which  had  been  so  discounted,  was 
$15,000.  The  bank  then  called  upon  Heintze- 
man  &  Co.  to  reduce  the  amount  by  the  pay- 
ment of  $100  a  week.  Under  this  requirement 
Heintzeman  &  Co.  continued  to  pay  to  the  bank 
$100  a  week  until  December,  1886,  when  the 
amount  of  such  outstanding  discounts  had  been 
reduced  to  between  $10,000  and  $11,000. 
They  then  asked  to  be  relieved  for  a  time  from 
this  weekly  payment.  They  represented  to  the 
bank  that  they  had  a  large  stock  of  goods  on 
hand,  on  which  they  owed  but  comparatively 
little,  but  that  by  reason  of  having  sold  their 
goods  in  the  manner  stated,  on  long  credits, 
and  their  inability  to  collect  payment  therefor 
except  in  small  installments,  thev  needed  more 
money.  They  also  represented  H  as  annoying 
and  inconvenient  to  them  to  be  obliged  to  at- 
tend to  the  renewal  from  week  to  week  of  so 
many  small  notes,  and  they  therefore  asked  to 
be  permitted  to  substitute  their  own  note  or 
notes,  indorsed  by  Tenney  individually,  on 
four  months'  time,  in  place  of  the  small  trade 
notes  outstanding.  To  this  the  bank  demurred, 
being  unwilling  to  surrender  the  small  notes, 
which  it  deemed  secured,  as  above  described, 
and  to  take  in  place  thereof  simply  the  note  or 
notes  proposed,  the  liability  of  ibe  makers  and 
and  indorser  of  which  it  already  had  on  the 
small  notes.  As  the  bank  would  not  consent 
to  this  proposition,  Heintzeman  &  Co.  finally 
offered  to  give  the  bank  their  note,  on  four 
months'  time,  for  $6,000,  indorsed  by  Tenney 
individually,  and  secured  by  the  mortgage  in 
question,  on  condition  that  they  should  be  re- 
lieved from  the  weekly  payment  of  $100,  and 
should  have  surrendered  to  them  an  equal 
amount  of  the  small  trade  notes.  The  bank  as- 
sented to  this  proposal,  and  accordingly  the 
note  and  mortgage  in  question  were  made  and 
delivered  to  the  bank,  and  the  bank  surrendered 
to  the  firm  small  trade  notes  to  the  amount  of 
$6,000. 

The  burden  of  proving  that  the  bank  had  rea- 
sonable cause  to  believe  that  the  mortgagors 
were  insolvent  when  it  took  the  mortgage  was 
upon  the  plaintiff.  "  Reasonable  cause  to  be- 
lieve a  trader  insolvent,"  as  the  phrase  is  used  in 
bankrupt  and  insolvent  laws,  means  knowledge 
of  such  a  state  of  facts  in  respect  to  the  affairs 
and  pecuniary  condition  of  the  debtor  as  would 
lead  prudent  business  men  to  the  conclusion 
that  the  debtor  cannot  meet  his  obligations  as 
they  mature  in  the  ordinary  course  of  business. 
Toof  v.  Martin,  80  U.  S.  18  Wall.  40  (20  L.  ed. 
481);  Buchanan  v.  Smith,  88  U.  8.  16  Wall.  277 
(21  L.  ed.  280);  Wager  v.  Hall,  88  U.  8. 18  Wall. 
584  (21  L.  ed.  504);  Burfee  v.  Janesville  Fir$l 
Nat.  Bank,  9  Nat.  Bankr.  Reg.  814,  817. 

It  is  not  enough  to  invalidate,  as  a  fraudulent 
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preference,  a  security  taken  for  a  debt,  that  the 
creditor  has  some  cause  to  suspect  the  insol- 
vency of  the  debtor.  He  must  have  a  know- 
ledge of  such  facts  as  to  induce  a  reasonable  be- 
lief that  such  is  the  debtor's  condition.  Orant 
v.  Monmouth  First  Nat.  Bank,  97  U.  8.  80,  81 
(24  L.  ed.  971).  affirmed  in  Barbour  v.  Priest, 
103  U.  8.  298,  297  (28  L.  ed.  478),  and  reaffirm- 
ed in  Stucky  v.  Masonic  Sac.  Bank,  108  U.  8. 
74.  75  (27  L.  ed.  640). 

In  view  of  these  principles  we  do  not  think  that 
the  evidence  is  sufficient  to  sustain  the  plain- 
tiff's claim  that  the  defendant,  when  it  took 
the  mortgage  in  question,  had  reasonable  cause 
to  believe  the  mortgagors  to  be  insolvent.  The 
facts  chiefly  relied  on  by  the  plaintiff  were  the 
sales  of  the  notes  of  the  firm  by  brokers  on  the 
street,  the  exchanging  of  its  checks  with  other 
firms,  and  overdrafts  of  its  bank  account.  It 
was  not  shown,  however,  that  these  practices 
had  become  habitual  with  the  firm  in  the  con- 
duct of  its  business,  to  the  knowledge  of  the 
officers  of  the  bank.  With  respect  to  the  first, 
it  was  shown  that  only  in  a  single  instance, 
which  occurred  six  months  or  more  before  the 
giving  of  the  mortgage,  the  president  of  the 
bank  had  knowledge  that  a  broker  had  offered 
a  note  of  the  firm  for  sale  upon  the  street.  He 
testified,  and  there  was  no  testimony  to  the  con- 
trary: "  I  only  knew  that  on  one  occasion  I 
heard  of  one  of  their  notes  being  in  the  hands 
of  a  broker  who  was  offering  it  upon  the  street 
for  sale.  It  surprised  me  very  much,  and  I 
told  Mr.  Heintzeman  it  ought  not  to  be.  I  saw 
Mr.  Tenney  and  told  him  of  it.  He  was  sur- 
prised, and  said  it  should  be  stopped.  I  saw 
Tenney  afterwards,  and  he  said  it  had  been 
stopped."  With  respect  to  the  exchanging  of 
the  checks  of  the  firm  with  other  firms,  it  was 
not  shown  that  the  officers  of  the  bank  had 
knowledge  of  more  than  one  such  instance,  and 
that  also  occurred  six  months  or  more  prior  to 
the  giving  of  the  mortgage.  With  respect  to 
overdrafts  of  its  bank  account,  the  evidence 
shows  that  such  overdrafts  occasionally  oc- 
curred during  the  last  year  of  the  business  of 
the  firm;  but  in  such  cases  the  checks  were  not 
paid  by  the  bank,  and  they  were  subsequently 
taken  care  of  by  the  drawers.  It  was  not 
shown  that  the  firm  had,  to  the  knowledge  of 
the  officers  of  the  bank,  or  in  fact,  failed  to 
meet  any  of  its  obligations  at  maturity  in  the 
ordinary  course  of  business.  We  think  that  the 
most  that  can  be  claimed  for  the  evidence  is 
that  it  was  sufficient  to  charge  the  bank  with 
knowledge  that  the  firm  was  embarrassed  in 
carrying  on  its  business  by  the  want  of  ready 
money,  and  that,  though  this  was  a  circum- 
stance which,  standing  by  itself,  might  tend  to 
create  a  suspicion  of  insolvency,  yet  it  was  not 
sufficient  to  necessarily  induce  belief  that  the 
firm  would  not  be  able  to  continue  its  business 
and  to  meet  its  obligations  as  they  matin  ed,  when 
taken  in  connection  with  the  knowledge  which 
the  testimony  shows  the  officers  of  the  bank 
had,  or  supposed  they  had.  concerning  the  as- 
sets and  liabilities  of  the  firm. 

The  officers  of  the  bank,  cognizant  of  its 
transactions  with  the  mortgagors,  all  testified 
that  they  knew  of  no  particular  indebtedness  of 
the  mortgagors,  outside  of  their  indebtedness  to 
them  as  indorse rs  of  the  small  trade  notes,  and 
that  they  believed  them  to  be  solvent,  and 
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amply  able  to  pay  all  they  owed.  They  ad- 
mitted that  they  knew  that  the  Arm  was  strait- 
ened for  ready  money  by  reason  of  having  sold 
its  goods  on  long  credits"  and  its  inability  to  col- 
lect payment  for  the  goods  sold  except  in  small 
installments,  for  the  firm  had  so  represented  to 
them  as  a  reason  for  being  relieved  from  the 
weekly  payment  of  $100;  but  coupled  with  this 
representation,  as  they  testified,— and  this  is  not 
denied,— was  the  assurance  that  the  firm  had  as- 
sets largely  in  excess  of  its  liabilities,  and  that  it 
only  needed  a  little  accommodation  to  euableit 
to  go  along  with  its  business,  which  assurance 
was  strengthened  by  the  fact  that  the  mort- 
gagors had  previously,  on  two  different  occa- 
sions, the  latter  within  six  months  prior  to  the 
mortgage,  submitted  to  the  officers  of  the  bank 
written  statements  of  their  financial  condition, 
showing  assets  in  excess  of  liabilities  to  the 
amount  of  from  $12,000  to  $J  5,000.  Even 
Heintzeman  and  Tenney.  themselves,  testified 
that  they  believed  that  at  the  date  of  the  mort- 
gage their  assets  largely  exceeded  their  liabili- 
ties, and  the  former  also  testified  that  his  first 
knowledge  to  the  contrary  was  the  result  of  the 
inventory  taken  by  him  under  the  direction  of 
the  assignee. 

The  plaintiff  contended  that  the  reasonable 
cause  to  believe  a  debtor  insolvent  which  avoids 
a  conveyance,  payment,  or  security  given  as  a 
preference,  under  R.  I.  Pub.  Stat.  chap.  287, 
§15,  quoted  above,  is  the  reasonable  cause  to 
believe  the  debtor  insolvent,  which  the  creditor 
has  at  the  time  when  the  preference  becomes 
effectual  against  other  creditors  of  the  debtor; 
and  hence,  as  the  mortgage  in  the  present  case 
was  not  recorded  until  December  15,  1886,  and 
therefore  did  not  take  effect  as  against  other 
creditors  of  the  mortgagors  until  that  date,  it 
is  void  under  Paid  section  if  the  bank  then  had 
reasonable  cause  to  believe  the  mortgagors  in- 
solvent. We  do  not  assent  to  this  view.  The 
statute  makes  the  reasonable  cause  for  belief 
in  the  insolvency  of  the  debtor  which  avoids 
a  preference,  the  belief  of  the  creditor  at  the 
time  of  receiving  the  preference.  The  prefer- 
ence is  the  act  of  the  debtor.  The  preference 
is  received  by  the  creditor  when  the  convey- 
ance creating  it  is  made  and  delivered:  for 
then  it  is  that  the  conveyance  becomes  opera- 
tive as  against  the  debtor,  and  he  parts  with  his 
interest  in  and  control  over  the  property  con- 
veyed. The  subsequent  act  of  recording  the 
conveyance  is  the  act  of  the  creditor,  not  of  the 
debtor.  We  think,  therefore,  that  the  reason- 
able cause  to  believe  the  debtor  insolvent 
which  avoids  the  preference,  is  such  reasonable 
cause  at  the  time  the  conveyance  creating  it  is 
delivered,  and  not  such  reasonable  cause  when 
the  conveyance  is  recorded.  Re  Wynne,  4  Nat. 
Bankr.  Reg.  28,  28,  29;  Seaver  v.  Spink,  8  Nat. 
Bankr.  Reg.  218,  219;  also  in  65  111.  441;  Fol- 
som  v.  Clemence,  111  Mass.  278,  275.  277. 

We  think  that  the  purpose  of  R.  I.  Pub.  Stat, 
chap.  237,  8  21,  which  enacts  "  that  the  sixty 
days  mentioned  in  §  15  of  this  chapter,  within 
which  mortgages  and  other  conveyances  shall 
be  liable  to  be  set  aside  and  be  made  subject  to 
the  provisions  of  this  chapter,  shall  begin  to 
run  from  and  after  the  leaving  of  such  mort- 
gage or  other  conveyance  for  record  at  the 
office  of  the  proper  registering  office,  provided 
that  such  mortgage  or  conveyance  is  one  re- 


quired by  law  to  be  recorded,"  is  merely  to 
afford  creditors  a  reasonable  time  within  which 
to  institute  proceedings  to  test  the  validity  of  a 
mortgage  or  other  conveyance  alleged  to  be  a 

E reference,  after  such  mortgage  or  conveyance 
as  come  to  the  knowledge  of  creditors  by  be- 
ing left  for  record. 
Judgment  for  defendant  for  cost*. 


John  G.  CLARKE.  Admr.  of  Jonathan  N. 
Hazard,  et  al. 

T. 

Attmore  ROBINSON  et  al. 

1.  A  mortgaged  corporate  stock  to 

B  and  C,—Held,  that  the  effect  of  fore* 
closure  was  to  vest  the  stock  in  B  and 
C,  at  least  in  equity,  as  tenants  in 
common,  in  proportion  to  their  respec- 
tive claims. 

2.  C  subsequently  transferred  his  claim  and 
his  interest  in  the  stock  to  B,  and  af- 
terwards B  sued  A  for  the  whole  amount 
of  the  original  mortgage  debt  from  A 
to  B,  and  obtained  judgment.  Held. 
that  the  judgment  opened  the  mort- 

5 age  to  redemption,  as  to  the  original 
ebt  from  A  to  B. 

3.  Whether  the  mortgage,  after  the  judg- 
ment, was  wholly  redeemable  as  to  the 
original  debt  from  A  to  B  and  C,  or  only 
as  to  the  original  debt  from  A  to  B,  is 
not  decided. 

4.  The  judgment  taken  by  B  against  A  in- 
cluded claims  other  than  those  covered 
by  the  mortgage.  After  judgment  en- 
tered, B  filed  what  purported  to  be  a 
remittitur  of  so  much  of  the  judgment 
as  was  covered  by  the  mortgage.  Held, 
that  the  remittitur  was  inoperative.  A 
remittitur  avails  between  verdict  and 
judgment,  not  after  judgment. 

(Washington  Decided  July  28. 1887.) 

BILL  in  equity  to  redeem  a  mortgage,  and 
for  an  account. 
After  the  opinion  reported  in  1  R.  I.  L  ed. 
122  (1  New  Eng.  Rep.  882),  (which  see  for  the 
facts),  a  trustee  was  appointed  to  represent  the 
legal  title  conveyed  to  Elisha  R.  Potter,  and 
the  bill  of  complaint  was  amended.  The  re- 
spondents answered  the  amended  bill,  and  the 
cause  was  heard  on  bill,  answer,  and  proofs. 

Messrs.  Edwin  Metcalf,  Joseph  C.  Ely, 
and  Amasa  M.  Eaton,  for  complainants. 
Mr.  Arnold  Green,  for  respondents. 

Per  Curiam : 

We  think  the  defendant,  by  suing  for  the 
full  amount  of  the  debt  secured  to  him  by  the 
mortgage,  and  taking  judgment  therefor,  must 
be  held  to  have  disclaimed  the  foreclosure,  if 
the  mortgage  was  ever  foreclosed,  and  to  have 
opened  the  mortgage  to  redemption.  He  claims 
that  his  only  purpose  was  to  prove  that  the 
debt  had  never  been  paid  by  the  mortgagor,  as 
alleged  in  an  earlier  suit  in  equity,  ana  that  be 
ought  not  to  be  held  to  have  opened  the  fore- 
closure, since  he  did  not  intend  to  do  so.  But 
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he  might  have  proved  the  nonpayment  in  the 
suit  in  which  it  was  alleged,  as  properly  as  in 
the  action  at  law.  It  appears  that  tbe  debt  had 
been  reduced  to  judgment,  and  the  defendant 
in  his  declaration  in  the  action  at  law  alleged 
that  it  remained  wholly  unsatisfied;  an  allega- 
tion inconsistent  with  tbe  claim  that  the  mort- 
gage bas  been  foreclosed,  since  the  debt  must 
have  been  satisfied,  in  part  at  least,  by  fore- 
closure. The  defendant  prosecuted  the  action 
to  final  judgment  after  tbe  commencement  of 
the  present  suit  in  equity,  in  which  tbe  com- 
plainant bad  made  the  claim  that  the  foreclosure 
was  opened  by  the  action;  so  that  he  cannot  say 
that,  in  taking  the  judgment  for  the  full  amount 
of  the  debt,  he  acted  inadvertently.  It  is  true 
that  after  tbe  judgment  he  tiled  a  paper  pur- 
porting to  be  a  remittitur  of  so  much  of  the 
judgment  as  was  made  up  by  the  debt;  but  this 
was  after  the  court  had  decided  that,  presump- 
tively at  least,  the  foreclosure  must  be  held  to 
have  been  disclaimed  and  opened  by  the  action 
at  law,  and,  as  the  cases  and  authorities  cited 
by  the  complainant  show,  the  paper  is  inopera- 
tive as  a  remittitur,  since  a  remittitur  avails 
only  after  verdict  and  before  judgment  to  rem- 
edy an  excess,  but  after  judgment  it  is  of  no 
effect.  The  result  is  that  the  debt,  by  force  of 
the  judgment,  subsists  as  a  valid  claim  for  its 
full  amount,  and  if  the  debt  so  subsists,  the 
mortgage,  which  was  given  only  as  security  for 
it,  must  also  still  subsist  and  be  redeemable. 

In  the  brief  report  of  the  ancient  case  of 
Daehtrood  v.  Blythway,  1  Eq.  Cas.  Abr.  317, 
case  8,  the  decision  is  given  thus:  "  If  a  mort- 
gagee has  a  decree  of  foreclosure,  though  that 
decree  be  signed  and  enrolled,  yet  if  he  after 
brings  an  action  of  debt  on  the  bond  given  at 
the  same  time  for  the  payment  of  the  money 
and  performance  of  the  covenants  in  tbe  mort- 
gage deed,  such  action  opens  again  the  fore- 
closure and  lets  in  the  equity  of  redemption  of 
the  mortgagor. "  It  was  long  questioned  wheth- 
er an  action  for  the  deficiency,  when  the  mort- 
gage was  insufficient  to  satisfy  tbe  debt,  did  not 
also  open  the  foreclosure,  it  being  assumed  be- 
yond question  that  an  action  prosecuted  to  final 
judgment  for  the  full  amount  would  have  that 
effect.  Here  the  defendant  took  the  judgment, 
reviving  the  judgment  in  full  deliberately,  after 
being  put  on  his  guard;  and  we  think  that,  what- 
ever intention  or  want  of  intention  he  may  have 
In  his  own  mind,  he  must  abide  the  legitimate 
effect  of  such  revival. 

The  mortgage  was  originally  given  to  secure 
not  only  tbe  debt  due  to  the  defendant,  but  also 
a  debt  due  to  one  William  A.  Robinson.  If  the 
mortgage  was  ever  foreclosed,  the  effect  of  the 
foreclosure  was,  in  our  opinion,  to  vest  the 
mortgaged  property  in  the  defendant  and  said 
William,  at  least  in  equity,  as  tenants  in  com- 
mon, proportionately  to  their  respective  claims. 
Tbe  bill  alleges  that  after  the  time  of  the  al- 
leged foreclosure  said  William  transferred  his 
claim  and  his  interest  in  the  property  to  the  de- 
fendant. Whether,  if  this  be  so,  the  mortgage 
is  wholly  open  to  redemption,  or  only  propor- 
tionately to  the  debt  thereby  secured  to  the  de- 
fendant, is  an  interesting  question  which  has 
not  been  discussed  at  the  bar  nor  considered  by 
tbe  court.  At  present,  we  only  decide  that  the 
mortgage,  as  originally  security  for  the  debt  due 
the  defendant,  is  open  to  redemption. 
1R.  I. 
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Harland  G.  BACON 
v. 

Amanda  G.  HARRIS  et  al. 

1.  Bills  and  notes  drawn,  indorsed,  or  ac- 
cepted for  accommodation  are  subject 
to  the  general  rule  that  one  taking  over-' 
due  negotiable  notes  takes  them  sub- 
ject to  all  equities. 

2.  A  demand  note  is  overdue  for  purposes 
of  negotiation  unless  negotiated  within 
a  reasonable  time.  What  this  reasona- 
ble time  is  is  a  mixed  Question  of  law 
and  fact,  which,  unless  the  facts  are  sim- 
ple and  undisputed,  should  be  deter- 
mined by  a  jury,  under  proper  instruc- 
tions from  the  court. 

8.  A  note  made  by  a  copartnership,  pay- 
able on  demand*  to  one  of  the  co- 
partners, was  indorsed  by  A  for  the 
accommodation  of  the  copartnership. 
Twenty-one  months  afterwards  it  was 
negotiated  by  the  payee.  The  note 
showed  indorsements  of  interest  paid  up 
to  a  date  later  than  the  negotiation,  but 
A  denied  knowledge  of  such  interest 
payments.  Held: 

(a)  That  A,  being  accommodation  in- 
dorser  for  the  copartnership  would,  if 
compelled  to  pay  the  note,  be  entitled 
to  reimbursement  from  the  copart- 
nership. Hence  the  payee,  a  copart- 
ner, could  not  maintain  an  action 
against  her. 

(6)  That  A  was  not  liable  to  the  hold 
er  unless  the  note  was  negotiated 
within  a  reasonable  time. 

(c)  That  the  question  of  reasonable 
time  was,  in  the  circumstances,  a  ques- 
tion for  the  jury. 

(Providence  Decided  July  80, 1887.) 

EXCEPTIONS  bv  defendant  Amanda  G. 
Harris  to  the  Court  of  Common  Pleas. 
Sustained. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Walter  B.  Vincent  and  George 
B.  Barrows,  for  defendant  Amanda  G.  Har- 
ris. 

Mr.  Oscar  Lapham,  for  plaintiff. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  assumpsit  on  a  promissory  note  for 
$2,800,  dated  at  Providence,  May  1,  1883,  pay- 
able on  demand  to  tbe  order  of  A.  S.  South - 
wick,  value  received, with  interest,  and  indorsed 
by  South  wick.  It  was  signed,  originally,  on 
its  face  by  Harris,  Van  Nortwick,  &  Co.,  and 
on  its  back  by  Amanda  G.  Harris.  At  the 
time  it  was  given,  the  firm  of  Harris,  Van 
Nortwick,  &  Co.  consisted  of  Joseph  Harris, 
George  W.  Van  Nortwick,  and  Andrew  S. 
South  wick,  the  payee,  and  the  action  is  brought 
by  the  plaintiff,  as  indorsee  or  holder,  against 
them  and  Mrs.  Harris,  as  makers.  The  defend- 
ants pleaded  the  general  issue,  but  defense  is 
made  only  by  Mrs.  Harris. 

At  the  trial  in  the  court  of  common  pleas  it 
appeared  in  evidence  that  the  note  was  given 
for  $2,800  advanced  in  cash  to  the  firm  of 
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Harris,  Van  Nortw  ick,  &  Co. ,  for  the  use  of  the 
firm  exclusively,  and  that  Mrs.  Harris,  who 
was  the  mother  of  Joseph  Harris,  one  of  the 
partners,  put  her  name  upon  the  back,  at  his  re- 
quest, for  accommodation;  that  South  wick  con- 
tinued to  hold  the  note  until  February  11. 1885, 
making,  meanwhile,  indorsements  thereon  as 
follows,  to  wit:  "Interest  received  in  full  to 
May  1,  1884;"  "  Interest  received  to  May  1, 
1885;"  and  that  on  February  11,  1885,  he  in 
dorsed  the  note  and  delivered  it  to  one  Wesley 
S.  Block.  Southwick  testified  that  he  re- 
ceived the  interest  the  first  year  but  not  the  sec- 
ond year,  the  interest  for  the  second  year  being 
simply  credited  to  him  on  the  books  of  the 
firm;  that  he  did  not  notify  Mrs.  Harris  of  the 
indorsements,  but  supposed  she  knew  of  them, 
the  books  being  open  to  her.  Mrs.  Harris  tes- 
tified that  she  knew  nothing  of  the  indorse- 
ments. There  was  also  testimony  going  to 
show  that  February  11,  1885,  the  firm,  then 
consisting  of  Harris  and  Southwick,  Van  Nort- 
wick  having  retired,  was  insolvent,  or  on  the 
verge  of  insolvency,  and  that  on  February  24. 
1885,  the  copartners  made  a  general  assignment 
for  the  benefit  of  their  creditors.  Southwick 
testified  that  he  indorsed  the  note  because  he 
had  been  told  that  it  was  not  collectible  in  bis 
hands,  and  because  be  had  heard  that  Mrs. 
Harris  intended  to  contest  her  liability  to  the 
utmost:  also  that  he  sold  the  note  to  Block  for 
$500,  considering  that  better  than  nothing; 
that  he  received  the  money,  or  a  check  for  the 
money,  expecting  to  retain  it,  but  Block  wanted 
it  again  as  he  was  going  west,  and  he  gave  it 
back,  telling  Block  be  could  pay  him  on  his 
return,  but  that  Block  had  not  repaid  it  Block 
testified  to  the  same  effect,  but  added  that  it  is 
now  understood  that  he  is  to  pay  for  the  note 
when  it  is  collected,  and  that  if  the  note  is  col- 
lected he  is  also  to  pay  a  debt  due  from  Harris 
&  Southwick  to  his  firm,  less  what  is  received 
by  his  firm  under  the  assignment.  He  said  that 
when  he  bought  the  note  be  knew  that  South- 
wick &  Harris  were  embarrassed;  also  that  Mrs. 
Harris  disputed  her  liability,  and  also  that  it 
was  necessary  for  Southwick  to  get  the  note 
out  of  his  hands  to  collect  it.  The  plaintiff  tes- 
tified that  he  bought  the  note  of  Block  for 
$2,100,  but  with  a  verbal  understanding  with 
Block,  at  the  time,  that  if  he  could  not  collect 
the  note  be  was  not  to  lose  anything  by  bis  pur- 
chase. Mrs.  Harris  testified  that  she  put  her 
name  on  the  note,  supposing  that  it  was  to  be 
but  for  a  short  time,  at  the  request  of  her  son 
Joseph,  who  asked  her  to  put  it  there  for  a 
short  time. 

The  court  instructed  the  jury  that, unless  they 
were  satisfied  upon  the  testimony  that  the 
transfers  of  the  note  to  Block  and  Bacon  were 
a  mere  device  or  scheme  to  enable  Southwick 
to  collect  it  notwithstanding  the  obstacles  to  his 
suing  in  his  own  name,  the  plaintiff  was  entitled 
to  recover,  there  being  no  equities  attaching  to 
the  note  which  would  preclude  his  so  doing. 
The  jury  returned  a  verdict  for  the  plaintiff. 
The  defendant  petitions' for  a  new  trial  for  the 
reason,  among  others,  that  the  instruction 
aforesaid  was  erroneous. 

We  think  the  court  below  erred  in  suppos- 
ing there  were  no  equities  attaching  to  the 
note.  We  think  there  were  such  equities. 
Mrs.  Harris  signed  the  note  for  the  accom 
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modation  of  the  firm  of  Harris,  Van  Nortwick, 
&  Co.  She  was  a  mere  voluntary  surety  as  to 
them,  and,  if  she  were  obliged  to  pay  the  note, 
she  would  be  entitled  to  look  to  them  for  re- 
imbursement Clearly,  therefore,  Southwick, 
the  payee,  being  himself  a  member  of  the  firm, 
could  not  main  tain  an  action  against  her.  since 
she  would  be  a  voluntary  surety  for  him  as  a 
member  of  the  firm,  as  well  as  for  the  firm  itself. 

The  general  rule  is  that  he  who  takes  a  note 
after  it  is  due,  takes  it  subject  to  all  equities  to 
which  it  was  liable  in  the  hands  of  him  from 
whom  he  takes  it  .  Two  questions  arise  here, 
therefore,  namely:  (1)  Is  the  general  rule  ap- 
plicable to  a  note  like  the  one  in  suk?  and,  if  so, 
(2)  was  the  note  overdue  when  it  passed  from 
Southwick  to  Block?  As  to  the  first  question. 
Daniel,  in  his  book  on  Negotiable  Instruments, 
vol.  1.  §  726,  says  that  in  England  it  is  held 
that  the  rule  does  not  apply  to  bills  and  notes 
drawn,  indorsed,  or  accepted  for  accommoda- 
tion, it  being  considered  that  parties  to  accom- 
modation paper  bold  themselves  out  to  the  pub- 
lic to  be  bound  to  every  person  who  shall  take 
the  same  for  value,  the  same  as  if  it  were  paid 
to  themselves, — though  Mr.  Daniel  also  says  the 
earlier  authorities  were  otherwise.  But  see 
Parr  v.  Jewell,  16  C.  B.  684.  The  English 
rule  has  not  been  followed  in  this  country.  In 
Chester  v.  Dorr,  41  N.  T.  279,  the  court  decid- 
ed that  an  accommodation  indorser,  without 
consideration,  of  a  promissory  note,  is  not  lia- 
ble to  a  transferee  of  the  note  after  maturity, 
although  such  transferee  paid  a  full  considera- 
tion; for  the  reason  that  it  cannot  be  supposed 
that  such  an  indorser  intends  to  give  the  note 
currency  by  the  loan  of  his  credit  for  a  period 
longer  than  it  is  to  run  according  to  its  terms. 
In  liower  v.  Hatting*,  86  Pa.  285,  it  was  held 
to  be  a  good  defense  to  an  action  by  an  indorsee 
against  the  maker  of  a  promissory  note,  that  it 
was  made  for  the  accommodation  of  the  payee, 
without  consideration,  and  negotiated  by  him 
when  overdue.  The  New  York  case  and  the 
Pennsylvania  case  were  both  carefully  consid- 
ered on  both  reason  and  authority,  and  are  en- 
titled to  the  more  weight  because  New  York 
and  Pennsylvania  are  the  leading  commercial 
States  in  this  country.  8ee  also  Hoffman  v. 
Foster,  48  Pa.  137.  In  EeUogg  v.  Barton,  13 
Allen,  527,  the  Supreme  Judicial  Court  of 
Massachusetts  decided  in  the  same  way,  though 
apparently  without  special  consideration  or  in- 
quiry ;  and,  to  same  effect,  see  Gumming*  v. 
Little,  45  Me.  188,  and  Battle  v.  Weemt.  44  Ala. 
105.  We  know  of  no  American  case  which  di- 
rectly applies  the  English  rule,  though  there 
are  American  cases  which  refer  to  it  as  the  rule. 
Of  course  it  is  highly  important  that  the  rule 
in  this  country  should  be  uniform,  and  we 
therefore  think  that  the  rule  laid  down  in  the 
great  commercial  States  of  New  York  and 
Pennsylvania,  the  same  being,  in  our  opinion, 
just  and  reasonable,  should,  be,  as  it  probably 
will  be,  adopted  in  the  other  States. 

Perhaps  it  may  be  obiected  that  Mrs.  Harris 
was  not  an  accommodation  maker  for  the 
payee,  within  the  ordinary  meaning  of  tbeterm. 
She  was  an  accommodation  maker  for  the  payee 
only  because  she  was  such  for  his  firm:  but 
she  was  not,  in  our  opinion,  any  the  less  an  ac- 
commodation maker  for  him  on  that  account. 
The  only  way  in  which  he  could  make  the  note 
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available  against  her  was  by  negotiating  it;  and 
therefore,  if  it  was  bis  intention  to  negotiate  it, 
it  was  incumbent  on  him  to  do  so  while  it  was 
current,  or  before  maturity. 

We  come  to  the  second  question:  whether 
the  note  was  overdue  when  it  passed  from 
South  wick  to  Block.  The  rule  in  this  country 
is  that  a  note  payable  on  demand  is  overdue 
for  the  purposes  of  negotiation  unless  it  is  ne- 
gotiated within  a  reasonable  time;  and  what 
constitutes  such  reasonableness  of  time  cannot 
be  determined  by  any  fixed  and  exact  rules, 
but  must  depend  upon  the  circumstances  of 
each  case.  1  Pars.  N.  &  B.  875-879;  Hcrrick 
v.  Wolverton,  41  N.  Y.  681;  Carll  v.  Brown,  2 
Mich.  401. 

It  has  been  said  that  where  the  note  is  given 
for  a  loan  of  money,  or  is  payable  with  inter- 
est, it  may  be  presumed  that  an  immediate  de- 
mand was  not  within  the  contemplation  of  either 
party,  and  that,  even  after  the  lapse  of  months, 
in  some  cases,  the  note  may  be  considered  as 
still  not  overdue.  1  Dan.  Neg.  Inst.  607, 
608.  Whether  what  is  reasonable  time  is  a 
question  of  law  for  the  court  or  a  question  of 
fact  for  the  jury,  is  a  matter  which  has  been  a 
good  deal  controverted;  but,  undoubtedly,  the 
better  view  is  that  it  is  a  mixed  question  of 
law  and  fact,  and  that,  except  where  the  facts 
are  few,  simple,  and  undisputed,  in  which  case 
the  court  shall  decide  it,  it  should  be  left  to  be 
decided  by  the  jury,  under  the  direction  of  the 
court,  upon  the  particular  circumstances  of  the 
case.  1  Dan.  Neg.  Inst.  §  612;  1  Pars.  N.  & 
B.  269;  Wyman  v.  Adams,  12  Cush.  210,  214. 

We  think  the  question  of  reasonable  time  in 
the  case  at  bar  is  a  question  for  the  jury,  under 
instructions  from  the  court. 

The  point  is  made  that  the  note  here  cannot 
be  treated  as  overdue  when  it  passed  from 
South  wick  to  Block,  because  the  interest  there- 
on had  at  that  time  been  paid  in  advance  up  to 
a  later  period.  In  reply  to  this  we  deem  it 
sufficient  to  say  that,  if  the  payment  of  in- 
terest had  this  effect,  it  is  because  it  changed 
the  character  of  the  instrument,  converting  it 
from  a  note  payable  on  demand  into  a  note  not 
payable  on  demand  during  the  period  for 
which  the  interest  was  paid;  and  that,  to  hold 
Mrs.  Harris  after  such  a  change,  it  would  be 
necessary  to  show  that  she  knew  of,  or  assented 
to,  or  in  some  way  ratified,  the  change  or  the 
payment  which  effected  it;  and  this  Mrs.  Har- 
ris, as  we  understand  her  testimony,  denies. 
And  see  Hotea  v.  Rowley,  57  Mo.  367. 

Exceptions  sustained. 


Be  LIQUORS  OF  John  E.  McSOLEY. 

A  statute  provided  for  the  seizure  of  li- 
quors and  their  condemnation  by  a 
district  court.  A  Jury  trial  could  be 
had  only  on  appeal,  and  an  appeal  was 
possible  only  upon  condition  that  it  be 
taken  immediately  on  judgment  of  for- 
feiture, and  be  accompanied  by  a  re- 
cognizance, with  sureties  in  the  sum  of 
$800,  to  prosecute  the  appeal,  and  dur- 
ing its  pendency  not  to  violate  any  of 
the  provisions  of  the  Act.  If  no  appeal 
was  taken,  the  district  court  was  forth- 
with to  order  the  liquors  destroyed. 
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R.  I.  Pub.  Laws,  chap.  596,  May  27,  1886. 
§§  19-26;  chap.  684,  May  4,  1887.  Held: 

(a)  That  the  statute  was  not  uncon- 
stitutional because  no  time  was  giv- 
en to  procure  sureties  and  perfect  the 
recognizance. 

(&)  That  the  amount  of  the  recog- 
nizance was  a  matter  of  legislative  dis- 
cretion, at  least,  unless  it  is  clearly  ex- 
orbitant. 

(c)  That  the  condition  of  the  recog- 
nisance not  to  violate  any  provision  of 
the  Act  pending  the  appeal  was  in  vio- 
lation or  the  constitutional  guaranty 
of  a  trial  by  jury,  but  that  this  condi- 
tion was  separable  from  the  rest  of 
the  recognizance,  and  could  be  regarded 
as  a  nullity. 

Saco  v.  Wentworth,  87  Me.  165;  Greene 
v.  Briggs,  1  Curtis,  811,  distinguished. 

(Providence  Decided  August  2, 1887.) 

CONSTITUTIONAL  questions  certified  to 
the  Supreme  Court  under  R.  I.  Pub.  Stat, 
chap.  220,  1-9. 
The  case  is  stated  in  the  opinion. 
Mr.  Ziba  O.  Slocum,  Atty-Gen.,  for  the 
State. 

Mr.  George  J.  West,  for  claimant: 

1.  The  claimant  contends  that  this  proceed- 
ingis  criminal  in  its  nature. 

Fisher  v.  McGirr,  1  Gray.  1-40;  Greene  v. 
Brums,  1  Curtis,  811,  827-329;  Commonwealth 
v.  Liquors,  115  Mass.  142;  1  Bish.  Cr.  L.  §§  884, 
885,  and  notes;  Commonwealth  v.  Newell,  5 
Gray,  76;  Commonwealth  v.  Liquors,  122  Mass.  8. 

2.  That  the  Act  of  the  Assembly  which  com- 
pels the  defendant  to  appeal,  and  to  give  a 
recognizance  in  order  to  obtain  a  jury  trial, 
impairs  his  rights  and  is  inconsistent  with  the 
constitutional  guaranty. 

Saco  v.  Wentworth,  87  Me.  165;  Saco  v.  Wood- 
sum,  39  Me.  258;  Sullivan  v.  Adams,  8  Gray, 
476;  Wynehamer  v.  People,  18  N.  Y.  878. 

8.  Even  if  the  Legislature  has  the  power  to 
compel  the  giving  of  a  recognizance,  the  one 
required  by  said  section  is  an  obstruction  and 
a  clog  to  the  right  of  jury  trial. 

State  v.  Gurney,  87  Me.  156. 

Per  Curiam: 

This  is  a  constitutional  question,  certified  to 
us  for  decision  from  the  District  Court  of  the 
Sixth  Judicial  District.  It  is  raised  on  a  com- 
plaint made  against  certain  intoxicating  liquors 
for  the  purpose  of  procuring  their  condemna- 
tion, forfeiture,  and  destruction  as  liquors  kept 
for  illegal  sale.  The  complaint  is  brought  un- 
der R.  I.  Pub.  Laws,  chap.  596,  of  May  27, 
1886,  19-26,  and  chap.  684.  of  May  4, 1887, 
in  amendment  thereof.  The  first  seven  of  these 
sections  provide  for  complaint,  seizure,  and 
trial,  and,  upon  proof  that  the  liquors  are  kept 
for  illegal  sale,  for  judgment  of  condemnation 
and  forfeiture.  Section  26  provides  that  "up- 
on entry  of  judgment  of  forfeiture  against  such 
liquors  and  the  vessels  containing  the  same,  un- 
less an  appeal  be  then  taken  and  recognizance 
given  as  prescribed  in  case  of  an  appeal  from 
a  sentence  of  a  district  court  for  an  offense  un- 
der the  provisions  of  this  Act,  the  court  shall 
forthwith  issue  a  warrant  commanding  the  of- 
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fleer  entrusted  with  the  service  of  the  same 
forthwith  to  destroy  said  liquors,  and  also  to 
destroy  the  vessels  containing  the  same,  or  to 
sell  said  vessels  at  public  or  private  sale  as  the 
court  may  direct. "  The  recognizance  required 
to  be  given  is  a  recognizance  in  the  sum  of  $800, 
with  good  and  sufficient  surety,  with  condition 
that  the  appellant  "  will  file  his  reasons  of  ap- 
peal in  the  court  appealed  to  at  least  five  days 
before  the  sitting  of  said  court;  that  he  will 
appear  before  said  court  and  there  prosecute 
his  appeal  with  effect,  and  abide  or  perform 
the  order  or  sentence  of  said  court  in  said  case, 
and  that  he  will  not,  during  the  pendency  of  such 
appeal,  violate  any  of  the  provisions  of  this  Act. " 

The  claimant  of  the  liquors  contends  that 
these  sections  are  unconstitutional,  because  un- 
der them  he  has  no  proper  opportunity  to  ob- 
tain the  jury  trial  which  he  is  entitled  to  by  the 
Constitution,  art.  1,  §8  10,  14,  15.  Jury  trial 
is  obtainable  only  by  appeal;  and  the  claimant 
complains  that  the  appeal  is  ineffectual  unless 
it  is  accompanied  by  the  prescribed  recog- 
nizance with  surety,  for  the  procurement  of 
which  no  time  is  afforded;  and  that  the  recog- 
nizance prescribed  is  excessive  in  amount,  and 
subiect  to  unreasonable  conditions.  He  con- 
tends that  the  requirement  of  any  recognizance 
is  unconstitutional,  but  insists  particularly  on 
the  three  objections  mentioned,  to  wit:  (1)  that 
time  to  procure  surety  is  not  allowed;  (2)  that 
the  recognizance  required  is  excessive  in 
amount;  and  (3)  that  unreasonable  conditions 
are  imposed,  notably  the  condition  that  the 
claimant  will  not,  during  the  pendency  of  bis 
appeal,  violate  any  of  the  provisions  of  the  Act. 

There  is  no  doubt,  in  our  opinion,  but  that  a 
proper  recognizance  may  be  required  as  pre- 
requisite to  an  appeal.  Jones  v.  Bobbins,  8 
Gray,  329,  841;  Hapgood  v.  Dolierty,  8  Gray, 
373;  Commonwealth  v.  Whitney,  108  Mass.  5; 
Flint  River  Steamboat  Go.  v.  Foster,  5  Ga.  194; 
Lincoln  v.  Smith,  27  Vt.  828,  861;  Beers  v. 
Beers,  4  Conn.  535;  Biddle  v.  Commonwealth, 
13  Serg.  &  R.  405;  LitUeJUld  v.  Peekham,  1  R. 
I.  500. 

The  recognizance  in  ordinary  criminal  cases 
serves  the  purpose  not  only  of  an  appeal  bond, 
but  also  to  hold  the  appellant  to  bail.  The 
right  of  jury  trial  is  preserved  by  the  appeal  if 
the  provision  for  it  and  the  conditions  imposed 
be  reasonable.  The  question  in  this  case, 
therefore,  is  largely  a  question  of  reasonable- 
ness: and  upon  such  a  question  it  is  natural — 
almost  inevitable — for  men  to  differ.  It  will 
not  do  for  the  court  to  condemn  the  provision 
for  the  appeal,  or  the  conditions  of  the  recog- 
nizance, simply  because  they  are  more  strin- 
gent or  more  burdensome  than  the  court  would 
liave  prescribed  if  it  had  enioyed  the  privilege 
of  legislating.  Some  latitude  must  be  allowed 
for  differences  of  opinion.  The  right  of  ap- 
peal may  be  used  to  delay  or  defeat,  as  well  as 
to  further,  the  ends  of  justice,  and  restrictions 
having  a  tendency  to  guard  against  the  abuse 
should  not  be  too  harshly  condemned  because 
they  may  likewise,  in  some  measure,  hamper 
the  legitimate  exercise  of  the  right.  The  doc- 
trine of  this  court  in  Little-field  v.  Peekham  is 
that  the  Legislature  has  a  discretion  which  it 
must  be  left  to  exercise,  unless  it  clearly  exer- 
cises it  in  an  unreasonable  and  oppressive 
manner. 
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The  first  obiection  specifically  urged,  as  we 
have  seen,  is  that  §  26  directs  the  court  to  order 
the  liquors  to  be  forthwith  destroyed  after  judg- 
ment, unless  appeal  be  then  taken  and  recog- 
nizance given  as  prescribed.  Under  this  pro- 
vision, it  is  urged,  the  claimant  may  lose  his 
property  without  jury  trial,  unless  he  can  in- 
stantly find  surety  for  appeal.  He  directs  our 
attention  to  the  difference  between  this  and 
other  cases;  for  in  other  cases  the  appeal  avails 
though  no  recognizance  be  given,  the  appellant 
being  committed  until  recognizance  is  given. 
But  the  other  cases  are  cases  in  which  the  ap- 
pellant is  under  arrest,  the  complaint  being 
against  him  personally;  but  the  proceeding 
here  is  against  the  liquors  only,  and  the  claim- 
ant not  being  in  custody  is  not  amenable  to 
commitment.  The  most  the  claimant  can  ask, 
therefore,  is  reasonable  time  to  find  surety. 
Doubtless  it  would  have  been  better  if  some 
definite  time  had  been  allowed,  but  in  our  opin- 
ion the  use  of  the  word  "forthwith"  does  not 
imply  that  a  reasonable  time  is  not  to  be  al- 
lowed, since  that,  like  all  other  directions  to 
judicial  tribunals,  is  to  be  judicially  carried 
out  with  due  regard  to  individual  rights.  Be- 
sides, we  need  not  ignore  for  the  sake  of  thecry 
what  we  know  as  matter  of  fact,  that  a  party 
who  intends  to  take  an  appeal  if  judgment 
goes  against  him  is  seldom  unprepared  for  it, 
having  had  time  to  prepare  for  such  a  contin- 
gency before  the  trial;  and,  if  he  can  furnish 
surety,  is  little  likely  to  fail  to  do  so  for  want 
of  time  merely.  We  are  not  prepared  to  sus- 
tain the  first  objection. 

The  objection  that  the  recognizance  required 
is  excessive  in  amount  was  not  much  pressed 
in  argument,  and  we  do  not  think  it  can  be  sus- 
tained. It  is  reasonable  that  the  amount  should 
be  large  enough  to  discourage  the  taking  of 
appeals  without  cause,  since  the  keeping  of  the 
liquors  is  attended  with  trouble  and  expense, 
and,  though  probably  a  less  sum  than  $300 
might  have  sufficed,  we  cannot  say  that  $300 
is  clearly  exorbitant.  It  is  the  amount  required 
in  other  cases,  in  which  it  is  unquestionably 
reasonable. 

The  objection  that  the  conditions  of  the  re- 
cognizance required  to  perfect  the  appeal  are 
unreasonable  and  oppressive  does  not  seem  to 
us  to  have  any  force,  except  as  it  applies  to  the 
condition  that  the  appellant,  during  the  pen- 
dency of  the  appeal,  shall  not  violate  any  of 
the  provisions  of  the  Act.  In  Saeo  v.  Went- 
worth,  37  Me.  165,  where,  in  a  provision  for 
appeal  from  the  sentence  of  a  municipal  court, 
or  justice  of  the  peace,  upon  a  complaint  for 
unlawfully  selling  spirituous  liquors,  the  re- 
quirement was  that  me  appellant  should  give 
bond  in  the  sum  of  $200,  upon  condition, 
among  others,  that  he  would  not  violate  any 
provision  of  the  Act  pending  his  appeal.  The 
requirement  was  held,  in  a  suit  on  the  bond, 
to  be  unconstitutional,  and  the  bond  given  in 
compliance  with  it  void.  The  ground  taken 
by  the  court  was  that  the  accused  was  entitled, 
by  the  Constitution,  to  have  a  jury  decide 
whether  he  was  guilty  or  not  of  the  offense 
laid  to  his  charge;  and  that  it  was  therefore  in- 
competent for  the  Legislature  to  say  that  be 
should  not  have  the  right  so  secured  to  bim ,  un- 
less he  would  first  give  security  not  to  violate 
any  of  the  provisions  of  the  Act  under  which  he 
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was  complained  of,  pending  the  complaint, — the 
imposition  of  such  a  condition  being  foreign  to 
the  purposes  for  which  an  appeal  bond  could 
be  properly  required.  We  see  no  escape  from 
this  reasoning,  certainly  not  in  cases  where,  as 
here,  the  appellant  himself  is  not  held  to  bail. 
We  do  not  think,  however,  that  it  follows  that 
the  sections  providing  for  seizure  and  forfeiture 
are  void.  It  is  not  these  sections  which  offend, 
but  the  irrelevant  condition.  Why,  then,  not 
strike  directly  at  the  condition?  The  recog- 
nizance is  complete  without  it.  It  is  merely 
something  added  by  itself  without  any  vital 
connection  with  what  precedes.  Striking  it 
out  leaves  no  gap  to  be  filled.  If  the  require- 
ment were  that  the  accused  should  give  a  sepa- 
rate recognizance.simply  containing  such  a  con- 
dition as  a  prerequisite  to  his  getting  a  jury 
trial,  it  seems  to  us  that  there  could  be  no 
question  that  the  proper  decision  would  be,  not 
that  the  sections  providing  for  seizure  and  for- 
feiture were  unconstitutional  and  void,  but 
only  that  the  requirement  was  unconstitutional 
ana  void,  and  that  the  recognizance  with  its 
obnoxious  condition  should  cease  to  be  insisted 
upon.  The  recognizance  required,  though  sub- 
ject to  other  conditions,  is  in  effect  separate  as 
to  this,  the  condition  being  separate,  and  it 
might  be  sued  for  breach  of.  this  condition  as 
if  there  were  no  others  in  it.  We  think,  there- 
fore, we  need  go  no  further  than  to  say  that 
the  requirement  of  the  condition  is  unconstitu- 
tional and  void,  and  that  the  recognizance  may 
be  eiven  without  it;  and  that,  even  if  the  con- 
dition be  left  in,  it  will  be  a  mere  form  of  words 
without  effect,— a  nullity. 

It  is  true  that  in  Saco  v.  Wentworth,  supra, 
the  court  held  that  the  recognizance  itself,  not 
simply  the  condition,  was  void;  but,  so  far  as 
appears,  the  recognizance,  for  the  other  pur- 
poses for  which  it  was  taken,  wob  functus  officio, 
and  was  not  supposed  to  have  any  vitality. 
Perhaps,  too,  it  may  be  supposed  that  our  de- 
cision is  in  conflict  with  Greene  v.  Briggs,  1 
Curtis,  811;  but  there,  though  the  recognizance 
was  condemned  on  account  of  one  or  its  con- 
ditions, the  seizure  and  forfeiture  sections  were 
themselves  infected  with  unconstitutionality. 
We  deem  it  our  duty  to  sustain  legislation  so 
far  as  we  can,  and  not  to  condemn  the  whole 
for  some  unconstitutionality  in  a  part,  if  the 
part  can  be  stricken  out,  and  a  consistent,  valid 
whole  still  remain.  And  see  Allen  v.  Staple*, 
6  Gray,  491. 

Our  conclusion  is  that  the  objection  must  be 
overruled,  and  the  cause  remitted  to  the  district 
court  for  further  proceedings. 

Order  accordingly. 


Edward  W.  HOWLAND 

v. 

Julius  A.  PETTEY  et  al. 

1.  Land  was  levied  on  and  sold  at  an  exe- 
cution aale  as  one  lot.  It  was,  in  fact, 
divided  by  stone  walls  into  six  lots.  Held, 
immaterial;  the  land  being  accurately 
described  and  under  one  ownership. 

2.  The  aale,  after  proper  advertisement, 
took  place  at  the  sheriff's  office,  some  20 
miles  distant  from  the  land.  Held,  im- 
material; the  time  and  place  being  in 
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the  discretion  of  the  officer,  and  he 

having  acted  in  good  faith  in  advertis- 
ing and  conducting  the  sale. 

8.  To  satisfy  the  execution,  a  strip  was  sold 
from  the  side  of  the  lot,  but  so  that  the 
portions  sold  and  unsold  both  abutted 
on  the  highway.  Held,  that  the  mode 
of  sale  was  proper. 

4.  The  execution  debtor  claimed  the  sale 
to  be  unfair  because  an  understand* 
ing  that  the  land  was  redeemable  on 
paving  the  debt  and  costs  prevented  a 
fair  price  being  obtained.  Held,  that 
he  had  no  cause  for  complaint;  it  not 
appearing  that  the  understanding  was 
traceable  to  the  officer  or  detrimental 
to  the  debtor;  and  it  appearing  that  the 
debtor  had  refused  to  take  the  land  back 
at  the  price  paid,  with  costs  and  ex- 
penses; that  he  delayed  for  five  years  to 
institute  proceedings  to  annul  the 
sale,  and  then  made  no  offer  to  pay  the 
amount  of  the  judgment. 

(Newport  Decided  August  2, 1887.) 

BILL  in  equity  to  set  aside  an  execution  sale 
of  land.  Dismissed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  E.  L.  Barney  and  Charles  A. 
Ines,  for  complainant. 

Messrs.  William  P.  Sheffield  and  Wil- 
liam P.  Sheffield,  Jr.,  for  respondents. 

S tine »■,./.  .delivered  the  opinion  of  the  court: 
In  November,  1881,  the  complainant  was  the 
owner  of  a  tract  of  land  in  Little  Coinpton,  on 
which  an  execution  was  levied  in  a  suit  against 
him  by  the  collector  of  taxes  of  that  town.  A 
portion  of  the  land  was  sold  under  this  levy  in 
February,  1882,  and  the  complainant  now  seeks 
to  set  aside  that  sale,  upon  the  ground  that  it 
was  improperly  conducted.  The  first  ground 
of  objection  is  that  the  land  was  advertised  and 
sold  as  one  lot,  when  in  fact  there  were  six  lots, 
separated  from  each  other  by  heavy  stone  walls. 
If  the  entire  tract  was  accurately  described — 
and  there  is  no  suggestion  to  the  contrary — we 
do  not  think  that  the  sale  was  invalid  on  this 
account.  It  was,  in  fact,  one  tract,  under  one 
ownership,  and  a  description  of  the  whole  tract 
designates  what  land  is  to  be  sold.  The  pur- 
pose of  the  notice  is  satisfied  by  such  a  descrip- 
tion, for  it  points  out  the  land  to  be  sold,  which 
is  all  that  is  required.  We  do  not  see  how  the 
existence  of  stone  walls  on  the  land  can  affect 
the  case.  It  could  hardly  be  contended  that, 
in  the  sale  of  a  farm,  for  instance,  every  field 
and  pasture  into  which  it  might  be  divided 
should  be  separately  described,  when  the  de- 
scription of  the  whole  farm  by  outside  boun- 
daries was  correctly  given. 

The  next  objection  is  that  the  sale  took  place 
at  the  sheriffs  office  in  Newport,  about  20  miles 
distant  from  the  land  itself.  Sales  of  this  char- 
acter must  be  conducted  with  the  utmost  fair- 
ness and  due  regard  for  the  interests  and  rights 
of  the  parties  to  the  suit.  When  so  conducted 
they  will  stand,  whatever  the  pecuniary  result 
may  be.  Without  doubt,  in  most  cases  a  sale 
on  the  premises  is  best  calculated  to  draw  to- 
gether those  who  live  in  the  vicinity,  from 
whom  competition  may  be  expected,  and  thus 
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to  secure  the  best  price  for  the  sale.  Bat  the 
law  does  not  require  this  to  be  done.  It  re- 
quires the  officer  to  give  notice  of  the  sale,  leav- 
ing the  time  and  place  to  be  determined  by 
him,  in  the  proper  discharge  of  his  duty.  If, 
then,  the  law  does  not  require  a  sale  to  take 
place  on  the  premises  sold,  the  question  in  this 
case  is  whether  the  sheriff's  office,  in  view  of 
its  distance  from  the  premises,  is  an  improper 
place.  We  think  it  is  not  uncommon  for  execu- 
tion sales  to  take  place  in  the  sheriff's  office, 
and  we  are  not  prepared  to  say  that  this  is  im- 
proper. It  is  a  public  place;  generally  acces- 
sible; the  place  to  which  the  debtor  would  go 
to  redeem,  and  to  which  those  who  wanted  to 
purchase  would  be  likely  to  go  to  make  in- 
quiries about  the  sale.  A  place  within  the 
town  might  be  nearer,  and  yet  quite  as  diffi- 
cult of  access.  But  it  is  not  to  be  assumed,  in 
all  cases,  that  the  only  bidders  will  be  those 
who  live  near  by.  Others  may  desire  to  bid 
who  can  better  attend  a  sale  at  the  sheriff's  of- 
fice than  on  the  premises,  or  in  the  particular 
town  where  the  land  lies.  As  the  law  does  not 
require  a  sale  to  be  at  or  near  the  premises,  we 
do  not  see  how  we  can  require  it,  provided  the 
officer  acts  in  good  faith  in  naming  the  place. 
In  this  case  we  do  not  doubt  the  good  faith  of 
the  officer.  He  was  disinterested  as  to  the  par- 
ties; he  was  an  officer  of  long  experience,  and 
did  what  has  frequently  been  done  in  sales  of 
this  kind.  The  sale  was  in  winter,  when  it 
was  less  likely  that  bidders  would  go  to  ex- 
amine land  in  the  country,  and  when,  with  the 

S resent  facilities  for  travel,  there  would  be  lit- 
e  difficulty  in  reaching  the  city  of  Newport. 
There  is  no  evidence  to  show  that  anybody  who 
wanted  to  attend  the  sale  was  prevented  from 
doing  so  by  reason  of  the  distance.  Moreover, 
it  is  of  some  significance  that  a  notice  of  three 
months  is  required,  before  the  sale,  which  no- 
tice was  brought  to  the  complainant's  attention 
by  the  officer  at  the  outset;  and  yet,  during  all 
that  time,  be  made  no  objection  to  the  place  of 
sale,  and  did  not  bring  this  bill  to  set  the  sale 
aside  until  more  than  five  years  had  elapsed 
and  the  property  had  passed  from  the  purchas- 
er into  other  hands.  It  appearing  that  the  offi- 
cer acted  in  good  faith;  that  the  place  of  sale, 
under  the  circumstances,  was  not  an  unreason- 
able place;  nor  one  shown  to  have  been  injuri- 
ous to  the  complainant,  and  that  the  selection 
of  the  place  was  not  objected  to  during  the 
three  months  preceding,  nor  steps  taken  to  set 
it  aside  for  more  than  five  years  after  the  sale, 
—we  do  not  see  that  the  complainant  makes  a 
case  for  relief  on  this  ground. 

The  next  objection  is  that  the  sale  was.  not 
properly  conducted.  The  testimony  does  not 
show  that  the  sale  was  conducted  differently 
from  other  auction  sales,  or  that  it  was  con- 
ducted unfairly.  The  sheriff  stated  what  land 
was  to  be  sold,  read  the  terms  of  sale,  and  an 
auctioneer  of  the  city  of  Newport  acted  for  him 
in  selling.  One  lot  was  sold  .which  did  not  bring 
enough  to  satisfy  the  execution,  but  about 
which  no  question  is  made;  and  then  so  much 
of  another  lot,  along  its  northerly  side,  as  would 
be  sufficient  to  satisfy  the  execution,  was  next 
sold.  The  complainant's  contention  is  that  the 
sale  of  a  strip  along  the  northerly  side  was  an 
unfair  mode  of  sale,  and  one  calculated  to  de- 
preciate the  price.   We  do  not  see  that  this  was 


so.  Had  the  land  been  sold  across  the  lot,  at 
the  rear  end,  it  would  have  been  cut  oil  from 
the  highway;  or  if  across  the  lot  at  the  front, 
the  land  back  of  it  would  have  been  cot  off 
from  the  highway;  and  either  mode  of  sale 
might  have  involved  controversies  and  litiga- 
tion as  to  rights  of  way.  As  it  was,  both  the 
land  sold  and  the  land  remaining  were  acces- 
sible from  the  highway.  We  do  not  think  the 
mode  of  sale  was  unfair  or  unreasonable,  under 
the  circumstances,  even  though,  as  is  urged,  it 
might  result  in  considerable  expense  in  build- 
ing, a  long  partition  fence. 

The  complainant  avers  that  the  land  did  not 
bring  an  adequate  price,  because  of  an  under- 
standing by  those  present  at  the  sale  that  he 
.was  to  receive  it  back  upon  his  paying  the 
price  paid,  and  costs.  "Generally,  when  a  sale 
is  set  aside  for  inadequacy,  etc.,  it  will  be  oa 
the  principle  of  redemption,  allowing  the  deed 
to  stand  as  security  for  all  money  honestly  ad- 
vanced." Aldrich  v.  Wilcox,  10  R  L  405, 417, 
and  cases  cited.  The  sheriff  says  he  thinks 
this  matter  was  spoken  of,  and  that  there  was 
such  an  understanding  among  the  attendants. 
There  is  no  other  proof.  It  is  not  shown  that 
he  had  anything  to  do  with  it,  or  that  be  gave 
it  currency  at  the  sale.  It  was  an  auction  sale, 
where  all  had  an -equal  chance  to  bid.  It  had 
none  of  the  ordinary  marks  of  a  fraudulent  sale; 
such  as  unreasonable  terms,  misrepresentation, 
or  trickishness.  It  does  not  appear  that  any- 
body refrained  from  bidding  on  account  of  the 
understanding;  but  if  he  did,  it  was  not  for  the 
purpose  of  taking  advantage  of  the  complain- 
ant, but  it  was  rather  in  his  favor,  for  it  would 
enable  him  to  regain  his  land  simply  for  the 
price  of  the  judgment  and  costs,  for  which  he 
was  liable.  The  understanding,  if  there  was 
one,  was  not  a  mere  pretense,  fraudulently 
given  out  to  deter  persons  from  bidding;  for 
after  the  sale  the  land  was  offered  to  the  com- 
plainant, by  the  purchaser,  for  the  price  paid, 
with  costs  and  expenses,  which  offer  he  did  not 
accept.  No  reason  is  given  for  tbe  refusal  to 
accept  the  offer,  but  it  was  not  on  account  of 
inability  to  redeem;  for  he  avers  in  the  bill  bis 
ample  ability  to  pay  the  amount  of  the  debt. 
He  has  never  offered,  and  does  not  even  now 
offer,  to  redeem  the  land  by  paying  the  amount 
of  the  judgment  against  him,  if  the  ownership 
of  the  land  were  such  that  this  could  now  be 
done.  The  judgment  against  him  having  been 
satisfied,  he  here  claims  to  retake  the  land  with- 
out paying  anything  at  all,  either  on  tbe  land 
or  the  judgment. 

Before  seeking  equity  he  should  do  equity. 
By  way  of  excuse  for  the  delay  in  bringing  bis 
bill,  the  complainant  states  that  the  officer  told 
him  that  the  sale  was  good  for  nothing,  and 
void.  This  the  officer  emphatically  denies, 
and  we  do  not  doubt  the  correctness  of  his  state- 
ment in  this  respect  A  previous  levy  was 
made,  which  was  informal;  and  of  this  the 
complainant  was  notified  by  the  sheriff,  who 
seemed  to  have  taken  great  pains  to  inform  him 
of  the  steps  taken  in  this  matter.  After  this 
lapse  of  time  the  complainant  has  probably 
confused  tbe  former  levy  with  the  one  on 
which  the  sale  was  made. 

We  do  not  think  the  complainant  make*  out  a 
case  for  relief;  and  hie  bill  must  be  dismissed, 
with  costs. 

1  R  L 
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The  points  decided  are  denoted  by  the  name  of  the  ease  appended  or  "Id.? 
other  points  indexed  as  "  authorities  cited  "  are  such  as  are  found  in  the  deci- 
sions, either  as  dicta  or  argument,  references  to  statutes,  or  in  dissenting  opinions. 

Indexes  to  Notes  and  Briefs*  found  in  preceding  volumes  in  a  supplement,  have 
been  found  so  generally  approved  as  to  entitle  them  henceforth  to  be  incorporated 
into  this  general  alphabetical  arrangement  under  proper  subheads. 


ABATEMENT.  See  Action  or  Burr,  4, 
5;  Attachment,  12-14;  Corporations, 
18;  Pleading,  8;  Waters  and  Watbr- 
COCR8E8,  15. 

ACADEMIES.   See  Taxes,  8-5. 

ACCORD  AND  SATISFACTION.  See 

Judgment,  12;  Payment,  1;  Receipt,  1, 

2. 

1.  Definition. 

Burgess  v.  Denison  Paper  Mfg.  Co.  (Me.)  898 

2.  The  deed  of  a  third  party  in  settle- 
ment must  be  delivered  and  tendered,  to 
make  out  defense  of  accord  and  satisfaction. 

Id. 

ACCOUNT.  See  Executors  and  Admin- 
istrators, V.;  Joint  Tenants  and 
Tenants  in  Common,  2-4;  Limitation 
of  Actions,  15;  Mortgage,  VI. 

1.  Where  an  account  has  equitable  trusts 
attached  to  it,  there  is  clear  ground  for  equi- 
table jurisdiction.   Authorities  cited. 

Barnes  v.  Dow  (Vt.)  728 

2.  What  are  called  bills  to  account  are 
"brought  only  when  there  are  mutual  ac- 
counts between  parties.   Authorities  cited. 

Hathaway  v.  Hagan  (Vt.)  180 

8.  In  an  action  of  account,  the  defendant 

E leaded  the  general  issue  and  the  Statute  of 
limitations.  No  replication  was  filed  to  the 
plea  of  the  Statute  of  Limitations,  but  a  gen- 
eral verdict  was  rendered  for  plaintiff.  Held, 
the  plea  of  the  Statute  of  Limitations 
not  being  replied  to  was  a  bar  as  to  matters  of 
account  prior  to  the  six  years  next  before  ac- 
tion brought;  that  plaintiff  was  entitled  to  an 
account  for  the  six  years  prior  to  the  date  of 
his  action. 

Almy  v.  Daniels  (R.  I.)  915 

4.  The  Statute  of  Limitations  must  be 
pleaded  before  an  interlocutory  judgment  to 
an  account.   Authorities  cited,   Id.  917 


Briefs  and  Notes, 

Equity  jurisdiction.   (Me.)  775;  (Mass ) 

878 

Bill  in  equity  maintainable  upon  any  com- 
plicated account.   (N.  H.)  157 

No  defense  that  the  accounts  are  intermin- 
gled with  those  of  third  parties.  (Conn.)  479 

Limitation  of  actions.  (R.  L)  916 
».  E.  R.,  V.  IV. 


ACCRETION.  See  Waters  and  Wa- 
tercourses, 6-10. 

ACKNOWLEDGMENT.  Bee'  Limita- 
tion op  Actions,  IV. 

ACTION  OB  SUIT.  See  Account;  Ap- 
peal and  Error;  Arbitration  and 
Reference;  Arrest;  Assumpsit;  Bills 
and  Notes,  III. ;  Checks;  Continuance 
and  Adjournment;  Corporations,  9, 
18,  18;  Covenant,  1;  Custom  Duties; 
Damages;  Deed,  5, 18;  Discovert;  Ex- 
ceptions; Execution  ;  Ecbcutors  and 
Administrators,  III. ;  False  Imprison- 
ment; Husband  and  Wife,  IV.;  In- 
demnity ;  Injunction  ;  Joint  Tenants 
and  Tenants  in  Common,  6,  7;  Judg- 
ment, 18, 14;  Libel  and  Slander;  Ma- 
licious Prosecution;  Mandamus;  Neg- 
ligence; New  Trial;  Nonsuit;  Parti- 
tion ;  Partnership;  Pleading  ;  Quo 
Warranto;  Receiver;  Replevin;  Re- 
view; Seduction;  Set  off  and  Coun- 
terclaim ;  Specific  Performance  ; 
Street  Railways  ;  Trespass;  Trial; 
Trover  and  Conversion  ;  Use  and 
Occupation;  Witness;  Writ  and  Pro- 
cess. 


1.  An  action  is  brought  when  writ  Is 
sued  out  with  an  intention  of  service.  Author- 
ities cited. 

Biddeford  Ban.  Bank  v.  Mother  (Me.)  408 

2.  The  question  of  form  of  action  is  not 
considered  when  time  spent  upon  it  would  be 
wasted  on  a  matter  of  no  practical  importance. 

Boody  v.  Watson  (N.  H.)  558 

8.  The  principle  that  joint  contractors 
must  all  sue  upon  their  joint  contract  is  not 
varied  by  the  fact  that  one  has  been  settled 
with,  unless  all  agree  to  the  severance  of  the 
joint  interest,  and  the  obligor  promises  to  pay 
each  his  several  share,  and  the  suit  is  based 
upon  the  new  promise. 
Angus  v.  Robinson  (Vt.)  187 

4.  In  actions  ex  contractu  the  objection  to 
nonjoinder  of  parties)  plaintiff  is  not,  as 
in  actions  ex  delicto,  waived  by  neglecting  to 
plead  in  abatement. 

Olapp  v.  Pawtucket  Inst,  for  Savings  (R  L)  97 

5.  The  mere  pendency  of  an  action  in 

one  court  is  not  in  all  cases  a  bar  to  another 
action  for  the  same  cause  between  the  same 
59  929 
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parties  in  another  court   Authorities  cited. 
Borne*  v.  Dots  (Vt.)  728 

Briefs  and  Notes. 

Statutory  remedy.  (Mass.)  220 
Enforcement  of  statutory  liability.  (MassO 

Form}  election.   (Me.)  140 

Parties;  joint  and  several.   (Vt.)  127 

Misjoinder.   (Vt.)  127 

Commencement.   (Me.)  401 

Abatement;  by  death.   (Mass.)  206 

Appearance;  waives  defect  of  service  or 
of  jurisdiction.    (Mass.)  878 

Does  not  give  jurisdiction.   (Mass.)  206 

By  attorney;  how  far  binding  on  client. 
(Mass.)  68 

ADEMPTION.  See  Devise  and  Lega- 
cy, X. 

ADOPTION.  ,866  Descent  and  Distri- 
bution, 1-6. 

ADMINISTRATORS.  See  Executors 
and  Administrators. 

ADMISSIONS.   See  Evidence,  HI. 

ADVERSE  POSSESSION.  See  Limit- 
ation op  Actions,  IL;  Mortgage,  18; 
Waters  and  Watercourses,  28. 

AGREEMENTS  FOR  SUPPORT.  See 

Bonds.  1,  2. 

ALIEN  AND  NATURALIZATION. 

See  Voters  and  Election,  1. 

It  is  not  necessary  that  two  of  the  five 
years'  residence  required  by  U.  8.  Bev.  8tat. 
|  2167,  in  case  of  a  minor  alien,  should  oc- 
cur after  applicant  for  naturalisation  has 

reached  age  of  twenty-one  years. 
Be  Bkvltz  (N.  H.)  160 

Briefs  and  Notes. 

Naturalization;  effect;  right  of  suffrage. 
(Mass.)  458. 459 

AMENDMENT.  See  Bills  and  Notes, 
21;  Equity,  28.  24,  28;  Executors  and 
Administrators,  26;  Partnership,  10; 
Pleading,  15, 16. 

ANIMALS.  See  Attachment.  1-8, 16. 

Rev.  Stat.  chap.  88,  §  61,  does  not  apply  to 
a  contract  between  other  parties,  that  one  shall 
pay  the  other  the  charge  by  owner  lor  ser- 
vice of  a  stallion  as  a  part  consideration  in 
sale  of  mare. 

Wyman  v.  Wentworlh  (Me.)  770 

APPEAL  AND  ERROR. 

I.  When  Lies;  Election  of  Remedies; 

Supersedeas. 
II.  Record;  Questions  Considered. 
HI.  Probate. 
IV.  Bond. 

Briefs  and  Notes, 
n.  e.  R.,  v.  IV. 


See  Exceptions;  Insolvency,  16,  16;  Re- 
view. 

I.  When  Libs;  Election  of  Remedies;  Su- 
persedeas. 

1.  When  the  Legislature  intends  a  court's 
decisions  of  questions  of  fact  shall  be  re- 
Yisable  by  another  tribunal,  on  a  new  trial 
on  the  whole  case,  whether  there  is  error  of 
law  or  not,  an  appeal  is  ordinarily  pro- 
vided.  Authorities  cited. 

Boody  v.  Watson  (N.  H.)  567 

2.  Under  Laws  1882,  chap.  50,  appeal 
performs  office  of  writ  of  error. 

Brevxter  v.  Gown  (Conn.)  829 
8.  Action  of  replevin  before  justice  of  the 
peace  is  appealable  when  ad  damnum  is 
$20,  and  value  of  property  as  shown  by  re- 
turn was  $8. 
Andrewe  v.  Baker  (Vt.)  80? 

4.  Payment  of  a  joint  judgment  by 
one  defendant  extinguishes  it;  and  an  ap- 
peal therefrom  cannot  thereafter  be  taken  by 
another  defendant. 

Soger  v.  May  (R.  L)  602 

5.  A  suit  for  an  exercise  of  the  superin- 
tending power  can  be  brought  by  petition 

in  a  case  for  which  no  remedy  is  expressly 
provided  by  law,  and  for  which  no  formal 
writ  has  been  invented. 
Boody  v.  Watxm  (N.  H.)  556 

6.  A  petition  to  bring  an  action  forward, 
and  reverse  or  modify  a  judgment  rendered  at 
trial  term  of  supreme  court,  is  a  convenient 
remedy;  and  for  that  reason  a  writ  of  error 
does  not  lie  in  such  a  case.  For  a  similar  rea- 
son, a  judgment  of  a  lower  court  that  is  re- 
versible here  on  a  common-law  writ  may  be 
reversed  here  on  a  petition.  23. 

7.  Any  decree  granting  a  new  trial  may  be 
brought  to  appellate  court  for  revision  by  an 
appeal  which  will  suspend  the  operation 
of  decree  until  determination  of  appellate 

court. 

Gale  v.  Niekereon  (Mass.)  836 

8.  Writ  of  error  brought  for  mere  purpose 
of  superseding  execution  will  not  be  al- 
lowed to  have  that  effect. 

Brewster  v.  Oowen  (Conn.)-  826 

9.  Second  writ  of  error  is  not  superse- 
deas of  execution,  and  this  rule  is  applicable 
to  appeals.  I* 

10.  This  rule  should  not  apply  wbere  the 
first  writ  is  withdrawn  and  a  new  one  substi- 
tuted for  a  good  cause.  Id. 

LT.  Record;  Questions  Considered. 

11.  A  statement  of  the  error  as  the 

ground  of  complaint  and  cause  of  action  a 
required  in  a  petition  to  bring  an  action 
forward  by  the  essential  rules  of  common-law 
pleading,  for  the  ascertainment  of  the  precise 
point  in  controversy,  and  the  production  of 
distinct  issues  of  law  and  fact;  and  on  a  suffi- 
cient petition  the  question  is  whether"  there  » 
an  error  correctable  by  the  superintending 
power. 

Boody  v.  Watson  (N.  H.)  65» 
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12.  The  record  of  lower -court  need  not 
be  brought  up  by  writ  of  error  or  certiorari 
for  correction  of  error  by  common-law  power 
of  superintendence,  but  may  be  proved  and 
found  with  the  other  facts  of  the  case  at  the 
trial  term.  Id. 

18.  A  general  assignment  of  error  may 
be  disregarded. 

Bwtbut  v.  McKone  (Conn.)  81 

14.  Assignment  of  error  on  decision  of 
trial  court  tiiat  body  of  defendant  is  liable  to 
Imprisonment  will  not  be  considered. 

Brewster  v.  Ooioen  (Conn.)  829 

15.  Where  the  appellate  court  is  called  upon 
to  reverse  an  erroneous  judgment  not  appealed 
from,  in  order  to  save  an  erroneous  judgment 
appealed  from,  the  error  ought  to  be  mani- 
fest as  matter  of  law;  and  if  there  entered 
into  the  judgment  not  appealed  from  any  ele- 
ment of  fact  upon  which  it  may  have  been 
based,  it  cannot  be  disturbed. 

sfitna  Nat.  Bank  v.  HoUitter  (Conn.)  788 

16  Questions  not  raised  below  will 
not  be  considered. 
Sherxrin  v  Banders  (Vt.)  858 

17.  The  only  question  on  appeal  from 
a  final  decree  of  a  justice  of  the  supreme 
court,  where  there  has  been  no  report  of  facts, 
is  whether  the  decree  is  warranted  by  the  alle- 
gations and  prayer  of  the  bill. 

MorvOle  v.  Fowle  (Mass.)  89 

18.  A  finding  of  fact  by  the  justice  ought 
not  to  be  reversed  unless  it  is  clearly  erroneous. 

Walker  v.  Welch  (Maw.)  854 

19.  Supreme  court  cannot  revise  error  in 
weighing  of  evidence. 

Ely  v.  fa-nous  (Conn.)  838 

20.  Where  the  evidence  on  a  question  of 
fact  depends  upon  the  construction  of  written 
instruments,  the  supreme  court  can  review 

it. 

Whitman  v.  Winchester  Repeating  Arms  Co. 
(Conn.)  885 

21  Error  is  not  presumed  when  none  is 
shown  by  exceptions. 
Moulthrop's  Admr.  v.  School  Diet.  (Vt)  505 

III.  Probate, 

22.  A  motion  to  the  probate  court  for  an 
appeal  from  an  order  of  distribution  under  a 
will  complies  with  the  statutory  requirement 
that  appellants  must  appear  to  have  suf- 
fered pecuniary  injury,  where  two  of  ap- 
pellants are  heirs  and  legatees,  and  another  is 
assignee  of  an  heir,  and  they  all  aver  that  they 
are  aggrieved  by  such  order,  setting  to  appel- 
lee all  the  testator's  realty  in  a  particular  lo- 
cality at  time  of  his  death. 

Dtekereon't  Appeal  (Conn.)  748 

28.  The  supreme  court  has  no  original 
jurisdiction  of  probate  matters. 

Gale  v.  Nickerton  (Mass.)  888 

24.  The  supreme  court  has  jurisdiction 
of  an  executors  account  only  as  supreme  court 
of  probate  on  appeal. 

Ammidown  v.  Kintey  (Mass.)  641 

25.  A  probate  appeal  brings  up  the  whole 
question,  including  both  law  and  fact, 

jr.  e.  r.,  v.  m. 


whether  the  decree  appealed  from  is  invalid 
for  any  of  the  reasons  of  appeal  assigned. 
Gale  v.  Nickerton  (Mass.)  388 

26.  On  appeal  from  the  probate  court  of  any 
town,  allowing  or  refusing  probate  to  a  will, 
the  question  whether  testator  was  resi- 
dent in  thaVtown,  so  as  to  give  the  court  ap- 
pealed from  Jurisdiction,  is  a  matter  which 
can  be  brought  before  the  supreme  .ourt, 
and  its  determination  is  conclusive,  unless  it 
be  set  aside  by  the  court  itself  on  petition  for 
a  new  trial. 

Thornton  v.  Baker  (It.  I.)  758 

IV.  Bond. 

27.  A  proper  recognizance  may  be  required 
as  a  prerequisite  to  an  appeal.  Authorities 

cited. 

Be  Liguori  qfMeSoley  (R.  I.)  926 

28.  A  bond  on  appeal  from  a  justice  of  the 
peace,  not  containing  obligee's  name,  is 
void. 

Garrett  v.  Shove  (R.  I.)  747 

29.  A  bond  on  appeal  from  a  justice's  court, 
executed  by  attorney,  without  authority 
under  seal*  is  invalid. 

Andrews  v.  Beane  (R  I.)  36 

80.  Act  of  April  80,  1886,  does  not  val- 
idate such  bond  executed  previously.  Id. 

Briefs  and  Notes. 

Error  will  not  lie  on  matters  foreign  to  rec- 
ord. (Conn.)  829 
Bight  of.  (Mass.)  216 
By  one  bound  by  joint  judgment.  (R.  I.)  602 
Waiver  of,  by  voluntary  payment  of  judg- 
ment.   (R.  I.)  602 

Jurisdiction;  amount  in  controversy. 
(Vt.)  802 

As  supersedeas.  (Conn.)  829 
Effect  on  judgment.  (R.  I.)  602 
Time  of  taking.  (Mass.)  884 
Question  open  on  appeal  from  final  de- 
cree from  justice  of  supreme  court  where  no 
report  of  facts.   (Mass.)  40 

Findings  of  fact;  weight  and  conflict  of  evi- 
dence.   (Mass.)  855,  646 
Conclusiveness  of  findings  of  fact  by  court; 
by  auditor;  by  master.   (Mass.)    46,  885,  908 
Finding  must  be  affirmed  if  there  is  any  evi- 
dence to  sustain  it.   (Mass.)  58 
Waiver  of  errors.   (Mass.)  887 
Probate)  right  of;    party  aggrieved. 
(Conn.)  744 
Pleading.   (Conn.)  488 
From  municipal  court  of  Boston  to  su- 
perior court;  right  of.   (Mass.)  216 
Bond}  name  of  obligee  is  essential.  (R.  I.)  747 
Execution  by  attorney  of  record  without 
authority  under  seal,  invalid.   (R  I.)  86 

APPEARANCE.     See  Attorney  and 
Client,  1;  Insolvency,  7. 

ARBITRATION  AND  REFERENCE. 

1.  An  agreement  to  submit  to  arbitration 
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will  not  be  held  valid  when  its  effect  is  to 
oust  the  court  of  Jurisdiction. 

Chamberlain  v.  Connecticut  C.  R.  R.  Co. 
(Conn.)  477 

2.  An  oral  submission  governs  as  to  what 
was  submitted. 

Hathaway  v.  Hagan  (Vt)  138 

8.  A  lease  covenanted  that  rent  should  be 
fixed  by  two  or  three  persons,  agreed  on  by 
parties.  The  parties  submitted  to  two  persons, 
and  if  they  could  not  agree  they  should  appoint 
a  third,and  the  award  of  two  should  be  binding. 
The  arbitrators  selected  a  third,  and  he,  with' 
one  of  the  original  two,  united  in  an  award. 
Held,  the  submission  departed  from  the  cove- 
nant in  making  a  majority  award  binding;  and 
hence  one  of  parties  to  submission  had  a  right 
to  revoke  it  before  award  made,  and  an 
award,  after  such  revocation,  is  invalid. 

Sherman  v.  Cobb  (R.  I.)  794 

Brikfs  and  Notes. 

Submission  determines  what  was  submitted. 
(Vt.)  129 

Agreement  to  arbitrate;  ousting  court  of 
jurisdiction.   (Conn.)  479 

ARREST.   See  False  Imprisonment. 

A  debtor  owning  a  patent-right  which,  be- 
ing intangible,  is  incapable  of  seizure  on  exe- 
cution, is  liable  to  commitment,  under  Pub. 
Stat.  chap.  222,  §  14,  for  fraud  in  detention 
of  his  property,  If,  still  retaining  the  patent- 
right,  he  refuses  to  pay  his  debt.  Authorities 
cited. 

Maxon  v.  Gray  (R.  I.)  598 
ASSAULT  AND  BATTERY. 

An  act  done  by  legal  authority  does  not 
constitute  an  assault. 
Langford  v.  Boston  &  A.  R.  R.  Co.  (Mass.)  209 

ASSESSMENT.  See  Municipal  Corpo- 
rations, V.;  Taxes,  III. 

ASSIGNMENT.  See  Devise  and  Leo- 
act,  X.;  Insolvency;  Master  and 
Servant,  1. 

A  request  by  a  creditor  to  the  debtor  to  pay 
the  balance  owing  him  to  plaintiff  amounts  to 
notice  of  assignment  of  such  balance  to  plain- 
tiff; and  where  the  debtor  garnished  in 
the  suit  of  a  third  person  against  said  assignor 
pays  such  balance  on  the  judgment  in  such 
suit,  he  is  still  liable  to  plaintiff  therefor. 

Whitman  v.  Wirusliester  Repeating  Arms  Co. 
(Conn.)  835 
Briefs  and  Notes. 

Of  debt  by  parol.   (Me.)  897 

Of  choses  in  action.   (Me.)  601 

Of  part  of  entire  chose  in  action;  right  of 
assignee.   (Me.)  897 

Equitable  assignment  of  fund;  how  far  good 
against  assent  of  debtor.   (Me.)  897 

Right  of  assignee  of  chose  in  action  to  sue 
in  assignor's  name.   (Me.)  189 

Until  assignee  has  given  notice,  he  cannot 
hold  as  against  bona  Jide  creditors  without 
notice.  (Conn.)  886 
N.  E.  r.,  v.  IV. 


ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

1.  Property  held  in  trust  will  not  pass 
under  general  assignment,  without  special 
words  to  pass  it 

Barrows  v.  Keene  (R.  L)  271 

2.  Where  a  general  assignment  is  made  upon 
the  trust  to  apply  the  proceeds  of  debtor's 
property,  after  paying  preferred  creditors,  foi 
the  equal  benefit  of  all  creditors  in  proportion 
to  their  respective  claims;  all  the  creditors, 
including  those  secured,  should  be  allowed 
to  bring  In  their  claims  in  full,  and  are  en- 
titled to  dividends  on  the  full  amount  thereof. 

Alien  v.  Danielson  (R.  L)  106 
8.  If  a  secured  debt  is  so  red  iced  by  the 
dividends  that  the  security  will  more  than  pay 
it,  the  assignee  should  redeem  for  the  benefit 
of  creditors.  Id. 

4.  Where  the  assignee  had  already  made 
two  dividends,  and  no  part  of  the  first  was 
paid  to  the  secured  creditors,  and  on  the 
second  such  creditors  received  dividends,  the 
secured  creditors  are  entitled  to  be  paid 
so  much  as  is  necessary  to  put  them  on  an 
equality  with  the  other  creditors  before  a 
third  distribution.  If  the  assignee  has  not 
enough  for  that  purpose  he  Is  not  bound  to 
make  good  the  deficiency  out  of  his  own 
means.  Id. 

Briefs  and  Notes. 

Secured  creditors;  rights.   (R.  I.)  107 
Duty  of  assignee  to    make  dividends. 
(R.  I.)  106 

ASSUMPSIT.  See  Indemnity,  1;  Intox- 
icating Liquors,  24;  Joint  Tenants 
and  Tenants  in  Common,  7;  Use  and 

Occupation. 

1.  To  sustain  an  action  for  money  paid* 
the  plaintiff  must  show  that  the  money  was 
paid  at  the  defendant's  request,  either  express 
or  implied. 

Davis  v.  Smith  (Me.)  668 

2.  Where  a  special  contract  is  not  un- 
der seal*  plaintiff  may  either  declare  on  the 
implied  promise*  or  set  out  special  contract  in 
his  declaration.  Authorities  cited.  Id.  667 

8.  An  action  for  money  had  and  re* 
ceived  will  lie  on  a  promissory,  note  or  bill 
of  exchange.   Authorities  cited.  Id. 

4.  Assumpsit  for  money  had  and  received  is 
now  the  usual  mode  for  trying  a  title  to  office  to 
which  fees  are  annexed.   Authorities  cited. 

State  v.  Village  of  St.  Johnsbury  (Vt.)  891 

6.  Want  of  privity  is  no  objection  to  main- 
taining assumpsit  for  money  had  and  received. 
Authorities  cited.   Id.  896 

6.  The  creditor  may  maintain  assumpsit 
against  one  promising;  to  pay  a  debt 
due  a  third  party. 

Wood  v.  Moriarly  (R.  L)  269 

7.  In  assumpsit  for  goods  sold*  when  de- 
fense is  poor  quality  of  goods,  plaintiff  can- 
not show  that  goods  of  the  same  grade  sold 
other  parties  turned  out  good. 

Henkel  v.  Burke  (Me.)  678 

8.  In  such  an  action  it  is  not  error  to  instruct 
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the  jury  to  find  what  damage  defendants 
suffered  from  breach  of  the  warranty,— how 
much  of  the  goods  have  been  proved  worthless 
and  bad,— and  deduct  that  from  contract 
price.  Id. 

9.  A  count  in  assumpsit,  declaring  on  a 
promise  to  pay  a  sum  certain  if  plaintiff  would 
provide  another  with  necessaries,  and  also  on 
a  promise  to  pay  as  much  as  plaintiff  reason- 
ably desired  to  have  on  the  same  account,  is 
>x>th  double  and  repugnant.  Authorities 
cited. 

Htata  v.  Edven  (Vt.)  619 

10.  If  defendant  pleads  set-off,  plaintiff  may 
reply  Statute  of  Limitations.  Authorities 

cited. 

(J age  v.  Dudley  (N.  H.)  632 
Busts  and  Notes. 

When  assumpsit  upon  account  annexed 
maintainable.  (Me.)  142 

When  assumpsit  for  money  had  and  received 
lies.   (Vt.)  895 

Not  lie  to  try  title  to  property.   (Mass.)  651 

Promise  to  debtor  to  pay  debt  to  third  per- 
son.  (R.  I.)  269 

Waiver  of  tort.  (Mass.)  651 
Trover  and  assumpsit  may  be  joined  by 
amendment   (N.  H.)  299 

ATTACHMENT.    See  Benefit  Socie- 
ties, 2;  Execution;  Moktgaoh,  60-66. 

1.  One  claiming'  the  exemption  of  prop- 
erty in  trustee  process  mnat  show  it.  It  is 
not  enough  to  prove  that  it  is  of  the  kind  ex- 
empted by  statute, — as  a  cow  or  hog. 

BolUne  v.  Allison  (Vt.)  728 

2.  Whether  such  property  is  exempt  is  to 
be  determined  by  commissioner.  Id. 

8.  Under  Rev.  Laws,  §  1556,  actual  use 
of  a  horse  is  not  essential  to  its  exemption. 
BtetU  v.  Lyford  (Vt.)  Ill 

4.  An  allowance  by  the  probate  court  for 
the  support  of  the  widow  and  children  of 
decedent  out  of  the  estate,  during  the  settle- 
ment thereof,  is  not  attachable  by  a  cred- 
itor of  the  widow. 

Barnum  v.  Boughton  (Conn.)  94 

5.  An  attachment  under  State  laws  is  in- 
valid against  mortgagees  of  a  Teasel  by 
mortgage  duly  registered  under  Federal 
shipping  laws. 

Howe  v.  Tefft  (R.  I.)  108 

6.  A  debtor  is  under  no  legal  duty  to  his 
creditors  to  convert  his  property  into  a 
form  in  which  it  will  be  attachable. 

Munvn  v.  Gray  (R.  I.)  597 

7.  Assignee  of  part  of  fund  in  posses- 
sion of  alleged  .trustee  may  claim  same. 

Home  v.  Stevens  (Me.)  897 

8.  In  foreign  attachment,  trustee's  ac- 
ceptance of  service  is  not  an  attach- 
ment upon  which  be  can  be  charged  against 
defendant's  objection. 

Nelson  v.  Sanborn  (N.  H.)  895 

9.  Compulsory  payment  under  process 
of  law,  by  trustee  to  plaintiff,  will  bar  a 
recovery  of  same  debt  by  defendant.  Author! 
ties  cited.  Id.  896 
H.  e.  b.,  y.  rv. 


10.  But  his  indebtedness  will  not  be  dis- 
charged by  payment  t  >  plaintiff,  made 
upon  judgment,  after  attachment  is  dis- 
solved. Id. 

11.  Or  if.  the  judgment  was  obtained 
through  collusion  with  him  or  by  his  willful 
default.  Id. 

12.  A  plea  in  abatement  must  allege  non- 
residence  of  trustee  at  commencement  of 
action. 

Biddeford  Ban.  Bank  v.  Mother  (Me.)  401 

18.  An  allegation  of  nonresidence  at  service 
of  writ  is  not  sufficient.  Id. 

14.  An  action  not  brought  in  the  same 
county  where  trustees  live  is  abatable* 

even  though  plaintiff  discontinues  as  to  trustee 
upon  entry  of  action  in  court.  Authorities 
cited.   Id.  402 

16.  It  appeared  from  record  of  justice's 
court  that  the  parties  in  attachment  against  an 
absent  and  absconding  debtor  were  inhabi- 
tants of  this  State  when  the  writ  was  served; 
that  service  was  made  by  leaving  a  copy  of 
writ  at  usual  place  of  abode  of  defendant; 
that  defendant  was  then  absent  from  the  State; 
that  on  return  day  defendant  did  not  appear, 
and  the  justice  adjourned  the  case  for  three 
months,  at  expiration  of  which  time  he  ren- 
dered judgment  against  defendant  by  default 
Held,  the  Judgment  was  conclusive  upon 
defendant  in  an  action  against  him  thereon. 

Hurlburt  v.  Thomas  (Conn.)  586 

16.  When  animals  are  sold  on  a  judgment 
to  enforce  a  lien  claim  for  keeping,  and  the 

ftroceeds  in  excess  of  judgment  are  paid 
nto  court*  the  judgment  creditor  can  not*1 
by  process  in  equity,  recover  from  that  fund 
pay  for  keeping  animals  from  date  of  his 
original  petition  to  enforce  his  lien  to  time  of 
sale. 

Lord  v.  (Mini  (Me.)  402 

17.  It  is  discretionary  with  the  court  to  al- 
low counsel  fees  to  trustee. 

BoUint  v.  Allison  (Vt. )  728 

18.  R  I.  Pub.  Stat.  chap.  257,  J  21,  author- 
izing the  court  to  allow  to  an  officer  for  the 
keeping  of  personal  property,  relates  only  to 
the  keeping  of  personal  property  attacked 
and  held  on  mesne  process. 

JDoUner  v.  OolUngieood  (R.  I.)  104 

Briefs  and  Notes. 

What  trust  fund  not  attachable.  (Vt.)' 

720 

Of  allowance  to  widow  during  settlement  of 
estate.   (Conn.)  94,  95 

Of  fund  due  on  certificate  of  corporation. 
(Mass.)  172 
Of  chattel  mortgagee's  interest.  (Mass.)  214, 

680 

Mode  of  attaching  funds  of  debtor  in  hands 
of  another.   (N.  H.)  8»5 
Exemption.  (Conn.)  94, 95 

Proof.   (Vt)  728  * 

Letters  patent   (Mass.)  182 
Trustee  process;  equitable  right  of  claim 
to  fund.   (Me.)  897 
County  where  writ  returnable.   (Me.)  40l 
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Attorney  and  Client— Banks  and  Banking. 


Plea  in  abatement,  on  ground  of  nonresi 
dence  of  trustee;  form  and  requisites.  (Me.) 

403 

Counsel  fees  to  trustee.   (Vt.)  728 
Liability  of  plaintiff  for  illegal  attach- 
ment.  (Mass.)  681 

ATTORNEY  AND  CLIENT.   See  At- 
tachment, 17. 

1.  The  entry  of  a  voluntary  appearance, 
by  attorney  of  insolvent  debtor,  without 
his  knowledge,  in  a  pending  action,  curing  the 
insufficient  service  of  the  writ,  amounts  in  law 
to  procuring  his  property  to  be  seized  on  ex- 
ecution, within  Pub.  Stat.  chap.  157,  §  96. 

SartwtU  v.  North  (Mass.)  61 

5.  The  knowledge  of  a  creditor's  attor- 
ney in  receiving  the  preference  is  imputa- 
ble to  the  creditor.   Authorities  cited.  Id.  64 

8.  An  attorney  has  authority  to  do  in  be- 
half of  his  client  all  acta  incidental  to  the 
prosecution  and  management  of  the  suit,  and 
which  affect  the  remedy  only,  and  not 

the  cause  of  action.   Authorities  cited.  Id. 

4.  An  attorney  may  bind  his  client  by 
entering  into  a  recognisance  for  him. 
Mahoney  v.  Middlesex  County  Oomrt.  (Masi^) 

6.  If  the  attorney  is  unable  to  act,  he  may 
employ  another  attorney  to  act  for  him, 

who  may  bind  the  client  in  the  same  manner. 

Jd. 

6.  Such  a  recognisance  entered  in  to  in  peti- 
tioner '8  name,  andalsoby  such  latter  attorney,  as 
surety,  is  sufficiently  evidenced  by  noting 
of  clerk  on  the  petition  as  follows:  "February 
11,  1885,  P.  recogs.  as  pr.  &  su.  in  $200/' 

Id. 

7.  An  attorney,  withholding  funds  un- 
conscionably or  to  an  amount  clearly  above  any 
legal  claim,  will  be  required  to  pay  so  much 
as  is  beyond  dispute. 

Windtor  v.  Brown  (It.  I.)  99 

8.  The  summary  jurisdiction  of  the  court 
cannot  be  invoked  when  the  relation  of  at- 
torney and  client  has  been  changed  to  that 
of  debtor  and  creditor,  by  the  rendition  of 
a  judgment  in  favor  of  the  client  against  the 
attorney.  Id. 

9.  A  contract  between  an  attorney  and 
client  for  compensation  of  so  much  of  amount 
collected  if  successful  is  not  void  for  cham- 
perty or  maintenance. 

BluwdeU  v.  Ahem  (Mass.)  847 

10.  Where  the  right  to  compensation  gives  a 
right  of  action  against  the  parly,  though 
pledging  the  avails  of  the  suit,  or  a  part  of 
them,  as  security  for  payment,  the  agreement 
is  not  champertous.  Id. 

Briefs  and  Notes. 

Agreement  of  counsel  with  reference  to 
subject-matter  of  suit  is  binding  upon  parties. 
(Mass.)  217 

Appearance  by  attorney;  how  far  bind- 
ing on  client.    (Mass.)  58 
Gontingent  fee.   (Mass.)  847,  849 

BAIL  AND   RECOGNIZANCE.  See 

N.  E.  B.,  v.  rv. 


Attorney  and  Client,  4-6;  Jusnci 
ov  the  Peace,  1,  2. 

BAILMENT.   See  Mills  and  Dams,  6, 7. 

1.  A  refrigerating  company  Is  liable  for 
amage  from  decay  to  fruit  stored  by  it, 


caused  by  raising  temperature  of  its  storehouse 
to  a  height  above  that  agreed  upon. 
Hyde  v.  Mechanical  Refrigerating  Oo.  (Mass.) 

253 

2.  The  diminution  in  the  market  value  may 
be  considered  as  an  element  of  damage.  Id. 

Briefs  and  Notes. 

Liability  of  bailee  for  negligence,  where 

firoperty  Is  left  with  him  to  perform  work  on. 
Vt.)  ^  713 

Liability  of  bailor  for  negligence.  (Me.)  778 

BANKRUPTCY.   See  Insolvency. 

1.  A  discharge  in  bankruptcy  is  not  a 
bar  to  the  equitable  liability  between  co- 
sureties in  contribution,  when  payment  was 
subsequent  to  the  discharge. 

LiddeUr.Wuu>eU(Vt.)  1M 

2.  The  only  mode  of  contesting  a  dis- 
charge under  United  States  Bankruptcy  Act 
is  by  application  by  creditor,  within  two  years, 
in  United  States  District  Court,  whether  the 
creditor  actually  knew  of  the  proceedings  and 
discharge  or  not 

Fuller  v.  Peate  (Mass.)  961 
8.  The  Act  provides  for  personal  notices 
and  notices  by  publication  of  various  stages 
of  proceedings.  Id. 

4.  That  defendant  fraudulently  omitted 

{ilaintiff's  name  in  his  schedule  of  crea- 
tors will  not  estop  defendant  from  setting 
up  his  discharge  in  an  action  brought  upon 
plaintiff's  claim  Id. 

5.  Until  appointment  of  assignee,  bank- 
rupt is  the  proper  person  to  tender  money 
for  redemption  of  land  sold  for  taxes.  Au- 
thorities cited. 

TufU  v.  Syhe$t*r  (Me.)  401 

Bbiefs  and  Notes. 

An  act  of  bankruptcy  cannot  be  purged 
by  subsequent  conduct.  (Me.)  669 
Dividends.  (R.L)  107 
Discharge;  effect.  (Vt.)  122 
Effect;  plea.  (Mass.)  262 
Special  judgments  after.  (Me.)  677 
Contribution  between  sureties  not  dis- 
charged by.  (Vt.)  122 
Assignee,  title.  (Me.)  499 

BANKS  AND  BANKING.  See  Checks; 
Guaranty,  4;  Taxes,  8. 

1.  A  subscriber  to  a  proposed  increase  of 
the  capital  stock  of  a  national  bank  is 

compelled  to  pay  the  subscription  before  the 
final  action  of  the  comptroller  of  the  currency. 
Eaton  v.  Pacific  Nat.  Bank  (Mass.)  63 

2.  A  subscriber  to  the  proposed  increase 
of  stock  does  not  run  the  risk  that,  if  it  is  all 
paid  in,  the  comptroller  may  reduce  the 
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amount  of  the  increase;  because  the  comp 
♦roller  has  not  the  lawful  power  to  do  this.  id. 

8.  Upon  the  failure  to  receive  subscriptions 
to  the  full  amount  of  the  proposed  Increase,  a 
vote  of  the  directors,  authorizing  the  increase, 
will  not  render  a  subscriber  who  has  paid 
her  money  under  the  original  proposal,'  but  has 
not  accepted  a  certificate,  a  stockholder; 
nor  will  the  certificate  of  the  comptroller  en- 
able the  bank  to  appropriate,  to  a  payment  for 
the  stock,  a  debt  it  owes  on  account  of  such 
payment  upon  the  proposed  increase  which 
has  failed,  or  to  treat  one  who  has  thus  be- 
come one  of  its  creditors  as  a  stockholder.  Id. 

4.  Where  the  proposed  increase  was  voted 
September,  1881,  and  the  attempt  to  appropri- 
ate the  subscriptions  to  a  proposed  increase  of 
a  less  amount  was  made  December  18,  1881, 
the  subscriber  to  the  original  proposal  who 
demanded  the  return  of  her  money  on  Jan- 
uary 10,  1883,  will  not  be  guilty  of  laches. 

Briefs  and  Notes. 

National  banks;  liability  of  subscriber. 
{Mass.)  65 

Increase  in  capital;  stockholder's  liability. 
<Mass.)  65 

Conclusiveness  of  certificate  of  comptroller 
as  to  validity  of  increase  of  stock.    (Mass.)  65 

BASTARDY. 

Pub.  Stat.  chap.  171,  §  1,  does  not  applv 
-to  bastardy  proceedings,  and  a  judgment  is 
not  irregular  because  entered  on  day  of 
.default. 

Keith  v.  McCaffrey  (Mass.)  645 
Bbtefs  and  Notes. 


Is  civil  action.  (Mass.) 


645 


BAWDY    AND  DISORDERLY 
HOUSES. 

1.  A  man  who  is  not  the  owner  of  the 
house  or  tenement,  or  of  the  business  con- 
ducted therein,  but  manages  it  as  agent,  may 
be  convicted  of  keeping  the  premises.  Au- 
thorities cited. 

Commonwealth  v.  Dale  (Mass.)  201 
8.  An  indictment  for  keeping  a  place  for 
the  habitual  resort  of  disorderly  persons  need 
not  give  the  names  of  the  resorting  per- 
sons. 

State  v.  Doyle  (R.  L)  600 
8.  Such  indictment  is  not  bad  because  it 
charges  the  same  offense  in  two  differ- 
ent counts;  nor  because  of  omission  of  words 
"then  and  there,"  as  indicated  in  motion  in 
arrest.  Id. 

BENEFIT   SOCIETIES.     See  Police 
and  Police  Departments. 

1.  When,  in  the  certificate  of  incorporation, 
members  of  Supreme  Council  of  Royal  Ar 
canum  are  referred  to  as  those  for  whose  ben 
eflt  the  association  is  intended,  all  who* 
through  the  subordinate  councils,  become 
members  of  the  organization,  are  included. 

Sounder*  v.  Robinson  (Mass.)  171 

3.  The  fund  due  on  the  certificate  of  a  cor- 
poration organized  under  Pub.  Stat  chap.  115, 
».  e.  b.  ,  v.  IV. 


P.  is  not  subject  to  attachment  in  hands 
of  the  corporation.  Id. 

8.  Where,  in  an  application  for  membership, 
the  following  questions  and  answers  were 
asked  and  given:  "Q.  To  whom  will  you 
have  your  death  loss  paid?  A.  To  my 
heirs.  Q.  State  relationship  to  you,  if  any,  of 
the  person  or  persons  to  whom  payable?  A. 
Wife  or  daughters,"— the  applicant  then  hav- 
ing a  wife  and  two  minor  daughters,— Held, 
that  he  intended  the  payment  should  be  to  his 
widow,  or,  if  he  left  no  widow,  to  his  surviving 
daughters. 

Addison  v.  New  England  Com.  Trot.  Asto. 
(Mass.)  689 
4.  A  treasurer  is  not  allowed  for  ex* 
penses  in  carrying  out  an  illegal  vote  to  dis- 
solve the  association;  nor  for  the  costs  of  suit 
by  members  to  restrain  him  from  carrying  into 
effect  the  illegal  vote. 
Saint  Martfs  Ben.  Am.  v.  Lynch  (N.  H.)  168 

Briefs  and  Notes. 

Attachability  of  fund  due  on  certificate. 
(Mass.)  171,  178 

"Or"  is  often  construed  to  mean  "and,"  to 
carry  intention  into  effect.   (Mass.)  641 

BILLS  AND  NOTES. 

I.  In  General;  Parties. 
IL  Payment;  Notice  of  Dishonor. 
III.  Action,  etc. 

Bribes  and  Notes. 

See  Executors  and  Administrators,  5-7; 
Guaranty;  Insane  Persons,  8;  Pay- 
ment, 1. 

I.  In  General;  Parties. 

1.  One  taking '  accommodation  notes 
takes  them  subject  to  all  equities. 

Bacon  v.  Harris  (R.  I.)  038 
8.  A  demand  note  is  overdue  for  pur- 
poses of  negotiation  unless  negotiated  within 
a  reasonable  time.  Id. 

8.  What  this  reasonable  time  is,  is  a  ques- 
tion for  the  jury.  Id. 

4.  A  note  by  a  copartner,  payable  on  de- 
mand to  one  of  copartners,  was  indorsed  by  A 
for  accommodation.  Held,  that  A,  if  com- 
pelled to  pay  the  note,  would  be  entitled  to  re- 
imbursement from  the  copartnership;  that  co- 
partner could  not  maintain  an  action  against 
A;  that  A  was  not  liable  unless  the  note  was 
negotiated  within  reasonable  time,  which  was 
a  question  for  the  jury.  Id. 

5.  On  application  of  maker  of  over* 
due  note  for  renewal,  the  holder  replied 
that  he  preferred  to  hold  the  old  note,  but 
would  carry  it  thirty  to  sixty  days  "as  it  is, 
if  nothing  material  transpires  to  change  the 
status  of  the  security  and  the  names,"  providing 
the  maker  immediately  remit  three  months1 
interest  to  a  time  stated,  then  past.  The  maker 
remitted  the  three  months'  interest  at  7  per 
cent,  and  the  holder  indorsed  the  payment  of 
three  months'  interest,  without  stating  the 
amount,  which  was  not  sufficient  to  pay  all 
the  back  interest  at  the  legal  rate.  The  trans- 
action was  governed  by  the  law  of  Vermont, 
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which  applies  all  excess  above  6  per  cent  to 
the  contract  on  which  it  was  paid.   Held,  the 
transaction  was  not  a  contract  that  would 
discharge  the  indorsers. 
Nat.  Bank  of  Derby  Line  v.  Dow  (Me. )  498 

6.  The  indorser  cannot  have  applied, 
as  partial  payments,  money  received  by 

.  Indorsee  under  contract  to  assign  note  to 
person  from  whom  money  was  received. 
Oateo  Nat.  Bank  v.  Shaw  (Me.)  678 

7.  One  to  whom  a  note  has  been  transferred 
before  due,  as  collateral  security  for  indorse- 
ments to  be  made  by  him,  and  who  takes  it 
without  notice  of  a  defense  existing  against  it 
in  hands  of  transferrer,  Is  a  bona  nde  hold- 
er.  Authorities  cited. 

Nuye*  v.  London  (Vt.)  786 
a  Bona  fide  holders  defined.  Id. 

II.  Payment;  Noticb  of  Dishonor. 

9.  Notice  to  indorser  of  nonpayment, 
tent  to  proper  address  when  note  was  is- 
sued is  sufficient,  although  he  has  changed  his 
residence. 

Importers  &  Trader*  Nat.  Bank  v.  Shaw 
(Mass.)  844 

10.  Such  holder  Is  not  affected  by  know- 
ledge of  agents  to  make  demand  of  maker, 
who  were  not  agents  to  give  notice  to  indorser. 

11.  Where  assignee  of  Indorser  continued 
the  business  at  same  place,  it  may  be  inferred 
that  assignee  had  authority  from  indorser 
to  receive  notices  of  protest  sent  there.  Id. 

12.  Notice  of  dishonor  sent  to  former 

Slace  of  business  of  indorsers,—  an  Insolvent 
rm,— where  it  was  received  by  the  trus- 
tee for  creditors,  is  sufficient. 
Ccuoo  Nat.  Bank  v.  Shaw  (Me.)  678 
18.  A  Statute  making  the  deposit  in  post- 
office  notice— to  the  party  to  a  negotiable  in- 
strument—of nonpayment  or  nonacceptance, 
contemplates  two  modes  of  its  delivery  to  him, 
— at  the  postoffice  where  it  is  deposited,  and 
by  a  letter  carrier;  and  requires  that  it  shall 
be  sufficiently  directed  to  his  residence  or 
plsce  of  business,  for  both  modes. 
Morse  v.  Chamberlain  (Mass.)  911 

14.  The  provision  is  intended  to  cover  and 
be  applied  to  all  kinds  of  places.  Id. 

15.  In  a  small  town,  a  direction  to  post- 
office  is  sufficient.  Even  if  another  person 
of  the  same  name  received  it.  It  must  be 
deemed  notice  to  party  Intended.  Id. 

16.  The  notice  of  protest  may  be  deposited 
in  a  street  letter-box. 

Caseo  Nat.  Bank  v.  Shaw  (Me.)  678 

17.  Plaintiff  held  a  note  of  defendants, 
with  stock  in  a  company  as  collateral.  After 
nonpayment  of  note,  plaintiff  wrote  defendant 
that  she  intended  to  sell  the  stock  on  a  certain 
day,  and  did  so.  Defendant  made  a  transfer 
of  the  stock  to  plaintiff's  vendee,  and  allowed 
six  years  or  more  to  pass  withdut  making  any 
objection  to  sale,  ana  was  thereafter  sued  for 
unpaid  balance  of  note.  Held,  that  defendant 
waived  any  right  to  a  more  formal  or  longer 
notice. 

Downer  v.  WhitUer  (Mass.)  817 

K.  B  B,,  V.  IV. 


18.  Defendant  waived  the  right  to  further 
notice  of  sale  of  life  insurance  policy  also  held 
as  collateral.  Id. 

19.  The  court  properly  ruled  that  judg- 
ment should  be  entered  for  amount  found 
by  computing  interest  at  rate  provided  in 
note  to  time  of  first  payment,  which  was  lea 
than  the  interest  then  due;  then  computing 
further  interest  on  the  principal  to  the  time  of 
the  next  payment;  then  subtracting  both 
payments,  which  together  were  more  than 
enough  to  reduce  the  principal  debt  below  the 
original  amount;  and  then  computing  interest 
on  the  balance  of  the  original  note,  as  thus 
given,  to  the  date  of  judgment.  Id, 

III.  Actios,  no. 

20.  An  existing  right  of  action  upon  a 
note  secured  by  a  chattel  mortgage  was 

not  taken  away  by  repeal  of  statute  which 
made  period  of  limitation  the  same  as  that 
within  which  plaintiff  might  bring  an  action 
on  the  mortgage. 
Hali  v.  H*um.  H.)  288 

21.  A  declaration  against  a  surviving 
partner  as  indorser  of  a  note  may  be  amended 
by  the  addition  of  a  count  against  him  as  an 
individual  indorser. 

Lane  v.  Barron  (N.  H.)  288 

22.  Where  defense  to  action  upon  note  is 
that  note  was  given  for  ahorse,  which  plaintiff 
warranted  to  be  sound,  and  which  proved  not 
to  be  sound,  it  is  error  to  instruct  the  jury 
there  is  no  evidence  to  find  that  plaintiff 
warranted,  when  defendant  testified  that, while 
trading  for  horse,  plaintiff  said  "She  is  sound 
and  allright." 

Works  v.  OroeeweU  (Me.)  777 

Bumps  and  Noras. 

Consideration.  Extension  of  time  is 
good.  (Vt.)  129 
Presumption  of.  (Vt.)  129;  (Conn.)  839 
Burden  of  proving.  (Vt.)  129 
Accommodation  bill  defined.  (Me.)  677 
Presentation)  demand;  parties.  ^(Mb^) 

Notice  of  dishonor;  where  to  be  sent 

(Me.)   678-677;  (Mass.)  812,  845 

Notice  to  assignee  in  bankruptcy;  to  attor- 
ney.  (Mass.)  845 
Deposit  of  notice  In  postoffice.    (Mass.)  812. 

812 

Deposit  In  street  letter  box.   (Me.)  674 

Waiver  of  demand  and  notice.   (Me.)  67* 

Method  of  computing  interest  on  notes. 
(Mass.)  818, 819 

Effect  of  payment  of  interest  In  advance  of 
contract  of  indorser.   (Me.)  497 

Liability  of  indorser  or  surety  when 
right  of  action  against  principal  has  expired. 
(N.  H.)  289 

Right  of  action  by  surety  on  account  of  non- 
payment of  negotiable  paper  by  principal 
(N.  H.)  16* 

Indorser  not  discharged  by  mers  indulgence 
at  will  of  creditors.   (Me.)  498 
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lndoreer  can  pay  at  any  time.   (Me.)  497 
Surety.   (Me.)  677 
Negotiability;  notice;  question  of  con- 
struction.  (Mass.)  240 
Transfer  before  maturity,  as  security  for  an- 
tecedent debt.   (Vt.)  724 
Bon*  fide  holder,  who  is.   (Vt.)  724 
Knowledge  of  unsoundness  of  mind  of 
payee.   (Me.)  789 
Rights  of.   (Me.)  677 

BOARD  OF  HEALTH.   See  Hhalth. 

BONA  FIDE  HOLDERS.  See  Bills 
and  Notbs,  7,  8;  Sale,  10;  Vendor 
and  Purchaser,  4-7. 

BONDS.  See  Appeal,  IV.;  Executors 
and  Administrators,  8,  IV.;  Guaran- 
ty, 4;  Intoxicating  Liquors,  VI. ;  Prin- 
cipal and  Surety;  Repi.kvin,  7,  8; 
Vkndor  and  Purchaser,  8. 

J.  Under  a  bond  by  two  persons  for  the 
support  of  a  third  person*  there  is  no  im- 
plied authority  in  such  third  party  to  obtain 
assistance  from  others  at  the  expense  of 
the  obligors,  if  they  fail  to  perform  their 
bond. 

Shaw  y.  Graves  (Me.)  142 
2.  A  physician,   called  with  "know- 
ledge of  one  of  obligors,  and  forbidden 
by  the  other,  cannot  maintain  an  action 

against  the  obligors  for  services  rendered.  Id. 

8.  It  is  essence  of  a  bond  to  have  an  obli- 
ge© as  well  as  an  obligor.   Authorities  cited. 

Garrett  v.  Shove  (Conn. )  744 


offensive  carriage,  etc,  shall  be  punished, 

etc.  The  sufficiency  of  a  count  charging  that 
respondent  broke  the  public  peace  "by  his 
tumultuous  carriage,"  is  doubted.  Id. 

8.  A  plea  of  prior  conviction  of  an  of- 
fense which  is  part  of  offense  charged  in  in- 
dictment is  sufficient  on  demurrer. 

State  r.  Loeklin  (Vt)  808 


Bribes  and  Notes. 
Indictment;  form.  (Vt.) 


112 


Briefs  and  Notes. 
Blank.  (ELI.) 


747 


BOUNDARY.  See  Deed,  15;  Mortgage, 
9,  10. 

1.  In  case  of  discrepancy  in  area,  the 
lines  of  ascertained  boundaries  must  control. 
Doyle  v.  Mellon  (R  I.)  272 
J>.  A  deed  of  land  bordering  upon  sea. 
describing  it  as  running  "to  the  water  and 
thence  by  the  water,"  conveys  to  low-water 
mark. 

Babson  v.  Tainter  (Me.)  661 

Bribes  and  Notes.  . 

When  monument  controls  other  terms  of  de- 
scription.  (N.  H.)  286 
Mistake.   (Me.)  648 

BOYCOTT.   See  Conspiracy,  6. 

BREACH  OF  THE  PEACE. 

1.  A  count  in  an  Indictment  under  Rev. 
Laws,  §  4228,  is  sufficient,  which  charges 
that  respondent  "quarreled  *  *  *  by  cursing 
•  •  •  and  calling*  *  *  opprobrious  names*.*  * 
which  carriage  *  *  *  had  the  effect  *  *  *  to 
disturb  the  public  peace,"  although  there 
was  no  allegation  of  intent. 
Statey.  Archibald  (Vt)  112 
8.  The  statute  provides  that  a  person  who 
disturbs  the  public  peace  by  tumultuous  and 
jr.  b.  b.,  v.  nr. 


CARRIERS.   See  Railroad  Companies; 
Street  Railways. 

1.  An  express  company  is  not  bound 
to  transport  and  deliver  intoxicating  liquor, 
if  thereby  it  would  incur  a  penalty. 

Statey.  Gom  (Vt.)  618 

2.  Nor  is  such  company,  as  a  general  thing, 
bound  to  know  contents  of  packages 
offered  for  carriage;  nor  are  its  agents  pre- 
sumed to  know.  Id. 

8.  An  express  agent  knowingly  re- 
ceiving a  package  containing  intoxicating 
liquor  marked  O.  O.  D.,  delivering  to  con- 
signee, collecting  and  transmitting  to  con- 
signor the  pay  therefor,  is  liable  to  convic- 
tion under  an  indictment  charging  him  with 
the  illegal  sale  of  such  liquor;  but  when  he 
does  not  know  the  contents,  the  rule  is  other- 
wise. Id. 

4.  The  rule  is  the  same  where  the  agent 
delivered  tbe  liquor  toastagedriver,  for 
such  delivery  was  a  delivery  to  consignee.  Id. 

5.  Notice  to  a  carrier  not  to  deliver  goods 
need  not  state  basis  of  claim  to  right  of  stop- 
page in  transitu. 

Allen  v.  Maine  0.  B.  R  Oo.  (Me.)  648 

6.  The  shipper  should,  if  requested,  fur- 
nish carrier,  in  due  time,  with  reasonable 
evidence  of  validity  of  his  claim.  -  Id. 

7.  No  particular  form  of  notice  to  carrier 
to  stop  goods  in  transitu  is  required.  Au- 
thorities cited.   Id.  646 

8.  A  seller's  right  of  stoppage  in  transitu 
can  not  be  defeated,  after  refusal  by  insol- 
vent purchaser  to  receive  the  goods  in  order  that 
seller  might  .reclaim  them,  by  acceptance 
of  goods  from  carrier  by  insolvency  mes- 
senger, before  appointment  of  assignee. 

ityts  v.  Sylvester  (Me.)  400 

9.  Where  a  passenger  was  injured 
while  in  a  car,  by  the  falling  of  a  porcelain 
shade  from  the  upper  part  of  the  car,  the  fact 
that  the  act  of  the  railroad  company  in  placing 
and  using  the  fixture  in  the  car  caused  tbe  in- 
jury would  be  evidence  that  it  was  caused  by 
the  negligence  of  the  defendant. 

White  v.  Boston  &  A.  R  B.  Oo.  (Mass.)  267 
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Briefs  and  Notes. 

on;  defined,  and  illustrations  given. 

820 

Street  railways.   (Mass.)  821 
Of  goods;  liability  of  carrier  for  carrying 
and  deliveringintoxicating  liquors  in  violation 
of  the  law.   (Vt.)  618 
Delivery  and  acceptance;  effect.  (N.  H.)28» 
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Right  of  stoppage  in  transitu.  (Me.)  400, 
Duty  of  carrier  upon  notice.   (Me.)  546 

CEMETERIES. 

A  petition  for  leave  to  take  land  by  power 
of  eminent  domain  was  held  bad  ou  demur- 
rer, because  it  did  not  show  there  would  be  a 

fmblic  right  of  burial  in  the  land.  Author- 
Lies  cited. 

HoU  v.  Town  of  Antrim  (N.  H.)  894 
CERTIORARI. 

Bribfs  and  Notes. 

Will  lie  to  quash  in  regular  proceedings  of 
city  councils.   (Mass.)  266 

But  not  to  remove  record  of  proceedings  of 
town  in  location  of  town  or  private  way.  Id. 
Lies  only  to  correct  errors  in  law.  (Me.)  406 

CHAMPERTY.   Bee     Attorney  and 

Client,  9,  10. 

CHARGE    OF  COURT.    See  Trial, 
7-11. 

CHARITIES    AND  CHARITABLE 

'  USES.   See  Taxkb,  8. 

1.  A  conveyance  "in  trust  for  the  use 
ef  a  Sabbath  school,  and  for  the  diffusion 
of  Christian  principles,  with  power  to  erect, 
repair,"  etc.,  constitutes  a  public  charity. 

Morville  v.  Fowle  (Mass.)  89 

9.  The  trustees,  being  invested  with  dis- 
cretionary power  of  sale  or  exchange,  and  the 
manner  of  filling  a  vacancy  in  trustees  being 
provided  for, were  not  empowered  to  make 
a  conveyance  to,  and  to  confide  all  these 
large  discretionary  powers  to,  a  single  cor- 
poration,  acting  as  a  unit,  and  to  reserve  to 
themselves  only  a  right  of  entry  in  case  they 
were  not  properly  exercised.  Id. 

8.  Where  two  of  the  trustees,  without 
the  consent  of  the  third,  convey  the  trust 
property  to  a  corporation,  and  receive  in  ex- 
change land  which  would  be  comparatively 
valueless  for  the  purposes  of  the  trust;  and 
five  months  later,  without  knowledge  of  other 
trustee,  reconvey  to  same  corporation  the  land 
which  had  been  conveyed  to  themselves  and 
the  other  trustee,  without  consideration  other 
than  the  conditions  stated  therein,  which 
bound,  defendant  corporation  to  erect  upon 
premises  buildings  suitable  for  Sabbath  school 
work,  and,  in  substance,  to  perform  and  exe- 
cute all  the  ti  usts  imposed  upon  trustees  by 
original  trust  deed, — these  conveyances  must 
be  treated  as  one  transaction,  but  the  whole 
transaction  is  a  violation  of  the  duties  of 
the  trustees.  Id. 

4.  The  power  to  sell  or  exchange  the  trust 
property,  given  by  the  deed,  is  not  one  that 
could  be  exercised  by  two  of  the  trustees 
without  the  consent  of  the  third.  Id. 

Characteristics  and  definition  of  charity. 

(Conn.)  820 
Public  charity.  (Mass.)  89 
Right  of  majority  to  control  management  of 

charity.   (Mass.)  89 

N.  H.  R. ,  V.  IV. 


CHARTERS.   See  Municipal  Corpora- 
tions, VIII. 

CHATTEL  MORTGAGE.    See  Mort- 
gage, VIIL 

CHECKS. 

In  a  loan  of  a  check,  which  borrower 
uses  as  money,  it  is  not  necessary  that  the 
check  should  be  paid  before  commencing 
suit  to  recover  amount  of  it  from  borrower. 

Milliard  v.  Botha  (N.  H.)  168 

Briefs  and  Notes. 

Loan  of  check;  consideration  for  promise 
to  pay.   (N.  H.)  168 

CHURCHES.   See  Religious  Societies. 

CITIES.   See  Municipal  Corpora tiokb. 

CLIENT.   See  Attorney  and  Client. 

COMITY.   See  Conflict  o»  Laws. 

COMMERCE.  See  Constitutional  Law, 
18,  14. 

CONDEMNATION  PROCEEDINGS* 

See  Eminent  Domain;  Municipal  Cor- 
porations, IV.;  Railroad  Companies, 
1-$;  Roads  and  Highways,  IL 

CONFLICT  OF  LAWS.    See  Discov- 
ery, 2. 

1.  Comity  does  not  require  the  enforce- 
ment of  any  contract  injurious  to  public 
rights,  offensive  to  morals,  or  contravening 
public  policy*  or  violating  public  law. 

Jones  v.  Surprise  (N.  H.)  898 

2.  Comity  will  not  extend  a  remedy  to 
enforce  a  contract  valid  where  made, 
when  it  is  tainted  by  the  illegal  conduct  of  the 
party  seeking  to  enforce  it  in  the  State  where 
enforcement  sought  Id. 

8.  Construction  of  a  will  and  its  effect 
depend  upon  law  of  State  of  testator's  domi- 
cile.  Authorities  cited. 

Emery  v.  Union  Soc  (Me.)  849 

4.  The  rights  and  liabilities  of  parties 
under  local  laws  do  not,  of  necessity,  follow 
them  into  other  jurisdictions.  Authori- 
ties cited. 

Pierce  v.  Equitable  L.  Avntr.  Boe.  (Mass.)  888 

5.  An  action  cannot  be  maintained 
under  Vt.  Rev.  Laws,  §  8878,  which 
makes  railroads  liable  to  day  laborers  em- 
ployed by  contractors, for  labor  in  constructing 
their  roads,  where  the  work  was  done  ana 
the  contract  made  and  to  be  performed  ha 
New  York. 

Cartwright  v.  New  York  dkM.RB.  Oo.  (Vt) 

881 

Briefs  and  Notes* 

Extrateiritorial  operation  of  State  laws. 
(Vt.)  881 
Contracts.  (Me.)  877 
Construction  of.  (Mass.)  848 
Law  of;  travels  with  it   (N.  H.)  888 

Construction  of  will  depends  upon  laws  of 
State  where  testator  had  domicile.   (Me.)  888 
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Lea  tod  rei  sites  governs  as  to  construction  of 
-will;  existence  of  will  determined  as  to  real 
-estate  by  lex  loci.   (Mass.)  851 

CONSPIRACY.   See  Courts,  18. 

1.  If  two  or  more  persons  combine  to  coerce 
a  man's  choice  in  the  employment  of  his  tal- 
ents, industry,  and  capital,  it  is  a  criminal 
conspiracy,  whether  the  means  employed  are 
actual  violence  or  a  species  of  intimidation 
that  works  upon  the  mind. 

State  y.  Stewart  (Vt.)  878 

2.  A  count  is  sufficient  which  charges  an 
unlawful  combination  to  prevent,  by  vio- 
lence and  intimidation,  a  certain  company 
from  retaining  and  taking  into  its  employ 
certain  workmen.  Id. 

8.  So  also  a  count  charging  unlawful  con- 
spiring to  terrify,  intimidate,  and  drive 
away  by  threats,  workmen,  with  malicious 
intent  to  control  and  injure  said  company.  Id. 

4.  A  count  is  sufficient  which  merely  charges 
a  conspiracy  to  do  an  unlawful  net.  Id. 

6.  It  was  unnecessary  to  aver  that  re- 
spondents had  knowledge  of  wrongful  char- 
acter of  matters  charged  against  them.  Id. 

6.  The  boycott  is  not  the  remedy  to  adjust 
differences  between  capital  and  labor.  Id. 

Briefs  and  Notes. 

Definition.   Note,  878;  (Vt )  879 
Against  personal  and  property  rights. 
Note,  878 

Labor  associations;  combinations  of  work- 
men.  Note,  878 

Impediments  to  trade;  interference  with  busi- 
ness.  Note,  878 

Strikes;  picketing;  boycotting,  origin  of 
term.   Note,  878 

A  joint  offense.   Note,  878 

Indictment)  materiality  of  allegation  of 
knowledge  of  respondents.   (Vt.)  879,880 

CONSTABLE.    See  Trovbb  and  Con- 
version, 7,  8. 

CONSTITUTIONAL   LAW.    See  In- 
toxicating Liquors,  6,  21;  Statutes. 

1.  Any  provision  of  a  State  Constitution 
in  conflict  with  the  Federal  Constitution 
is  void. 

Be  Plurality  Election  (R.  I.)  108 

9.  An  entire  statute  will  not  be  condemned 
for  some  unconstitutionality  in  a  part,  if 

the  part  can  be  stricken  out  and  a  consistent 
valid  whole  remain.   Authorities  cited. 
Be  Liquors  o/McSoUy  (R  I.)  927 

8.  A  special  Act  assessing  a  land  tax  is 
not  limited  by  a  general  law. 

WelU  v.  Auetin  (Vt.)  799 

4.  The  Legislature  can  not  enforce  a 
contract  neither  entered  into  nor  adopted. 

Andrews  v.  Beam  (R.  I.)  86 

5.  Where  protection  to  persons  or  property 
may  require  otherwise,  the  Legislature  6 
not  restrained  by  the  principle  of  the 
common  law  that  for  a  lawful,  reasonable, 
*.  e.  b. ,  v.  IV. 


and  careful  use  of  property  the  owner  cannot 
be  made  liable. 
QrisseU  v.  Bmsatonie  R  B.  Co.  (Conn.)  86 

6.  The  Legislature  may  pass  retrospec- 
tive laws  unless  prohibited  by  the  Constitu- 
tion, or  unless  they  are  violative  of  vested 
rights  affecting  substantial  equities.  Author- 
ities cited. 

Smith  v.  Hard  (Vt.)  114 

7.  This  doctrine  is  extended  to  irregularities 
in  tax  assessments.  Id. 

8.  A  statute  compelling  a  railroad  company 
to  maintain  so  much  of  a  highway  crossing  its 
track,  at  grade,  as  comes  within  its  limits,  will 
not  impair  the  obligation  of  any  contract 
of  the  company. 

Boston  AM.  B.  R  Oo.  v.  County  Oomrs.  (Me.) 

657 

9.  The  police  power  may  protect  busi- 
ness interests  by  prohibiting  discriminations, 
by  regulating  tariffs,  by  enforcing  facilities  for 
the  public.  Interstate  Commerce  Act  of  Con- 
gress  illustrates  this  proposition.  Authorities 
cited.   Id.  660 

10.  Police  powers  of  State  defined.  Id. 
Village  of  St.  Johntbury  v.  Thompson  (Vt.) 

612 

11.  The  Legislature  may  pronounce  cer- 
tain things  or  acts  nuisances  in  themselves. 
Such  laws  are  not  unconstitutional  because 
they  do  not  provide  compensation. 

Train  v.  Boston  Disinfecting  Oo.  (Mass.)  487 

12.  The  Legislature  may  determine  when 
that  which  Is  otherwise  property  .shall  cease 
to  be  such  if  kept  against  law.  Id. 

18.  Commerce.  That  part  of  Rev.  Laws, 
£  8952,  requiring  a  license  of  a  person  ped- 
aling tea,— the  growth  of  a  foreign  country, — 
conflicts  with  Federal  Constitution,  art.  1,  §§  8, 

Stater.  Pratt  (Vt.)  857 

14.  The  law  of  Maryland  requiring  the  tak- 
ing out  of  a  license  for  the  sale  of  Imported 
goods  in  the  original  package  is  in  conflict 
with  the  Federal  Constitution,  in  that  it  pur- 
ports to  tax  all  imports,  and  seeks  to  regulate 
commerce  with  foreign  nations.  Authorities 
cited.  Id. 

15.  Due  process  of  law  defined. 
BarUett  v.  Wilson  (Vt.)  119 

16.  The  scope  of  the  words  "infamous 
crime"  in  Rhode  Island  Constitution,  pro- 
viding that  "no  person  shall  be  held  to  answer 
for  any  infamous  crime  unless  on  indictment 
by  grand  jury,"  is  to  be  determined  solely  by 
the  character  of  the  crime,  and  not  by  the 
punishment   Authorities  cited. 

State  v.  Nolan  (R.  I.)  754 

Briefs  and  Notes. 

Restrictions  upon  Legislature  in  regulat- 
ing suffrage  defined.  (Mass.)  468 
The  Legislature  can  regulate,  bu  t  not  destroy 
or  suspend,  the  right  to  vote.  (Mass.)  468 
Legislature  may  make  certain  facts  prima 
facie  evidence  of  another  fact  (Conn.)  742 
Legislature  has  no  power  to  declare  what 
shall  be  conclusive  of  given  fact.   (Conn.)  88 
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The  Legislature  may  prescribe  what  shall  be 
presumptive  evidence.    (Conn.)  742 

Legislature  cannot  restrain  party  from  set- 
ting up  good  defense  to  action  against  him. 
(Conn.)  741 

Retrospective  statute*.  (N.  H.)  388; 
(R.  I.)  86 

Laws  cannot  have  a  retrospective  effect. 
(Vt.)  898 

Retroactive  statutes.   (Mass.)        824,  464 

Ex  post  facto  laws.  (Mass.)  242 

Impairing  obligation  of  contracts. 
(Conn.)  86-90;  (R.I.)  86 

Vested  rights.   (R.I.)  86 

Interstate  commerce;8tate  regulation  void. 

Note,  857;  (Vt.)  867;  (Mass.)  440 

Police  power  of  State  defined  and  illus- 
trated.  (Me.)  657,  658 
Extent.   (Conn.)  86-90 
Fourteenth  Amendment}  rights  and 
privileges  of  citizenship.   (Conn.)  86-90 
Right  to  jury  triaL   (R.  I.)  925 
Due  process  of  law.  (Conn.)    88,  742; 
(Vt.)  117 
Rights  of  accused.   (Conn.)  786 

CONSTRUCTION.  See  Contract,  IIL ; 
Deed.  1L;  Devise  and  Legacy;  Stat- 
utes, L 

CONTINUANCE  AND  ADJOURN- 
MENT. 

The  continuance  of  an  action  until  termina- 
tion of  insolvency  proceedings,  when  defend- 
ant is  in  Insolvency,  is  a  matter  of  discretion 
with  the  court. 

Vasoo  Nat.  Bank  v.  Shaw  (Me.)  678 

CONTRACT. 

I.  In  General;  What  Constitutes. 
II.  Validity. 

III.  Construction. 

IV.  Rescission. 
Briefs  and  Notes. 

See  Animals;  Arbitration  and  Refer- 
ence; Bailment:  Conflict  of  Laws; 
Constitutional  Law,  8;  Contribution; 
Deed,  10;  Indemnity;  Insane  Persons; 
Insurance;  Specific  Performance; 
Subbcbhtion. 

I.  In  General;  What  Constitutes. 

1.  The  Legislature  can  not  enforce  a  con- 
tract  neither  entered  into  nor  adopted. 

Andrews  v.  Beans  (R.  I.)  86 

2.  The  rule  of  law,  that  no  person  shall  be 
permitted  to  deliver  himself  from  a  contract  by 
saying  he  did  not  read  what  he  signed  or  ac- 
cepted, is  subject  to  the  limitation  that  it  Is  not 
to  be  applied  in  behalf  of  any  person  who  by 
word  or  act  has  induced  the  omission  to  read. 

Palmer  v.  Hartford  F.  Ins.  Co.  (Conn.)  470 

8.  Where  a  sender  himself  elected  to  com- 
municate by  telegraph,  the  message  re- 
ceived by  the  other  party  is  original  evidence 
of  any  contract.   Auth  orlties  cited . 

Hyer  v.  Western  U.  Tel  Go.  (Me.)  787 
n.  b.  r.,  v.  rv. 


4.  A  valid  oral  agreement  may  be  made  to 
leave  a  sum  of  money  by  will  to  a  particu- 
lar person  in  consideration  of  services  there- 
after to  be  rendered  by  the  promisee  to  the 
promisor. 

Wellington  v.  Apthorp  (Mass.)  888 

5.  The  performance  of  the  consideration 
renders  the  contract  binding,  and  gives  a  right 
of  action  upon  it.  *"  Id. 

6.  A  promise  made  with  the  understood 
intention  that  it  is  not  to  be  legally  binding, 
but  only  expressive  of  a  present  inten- 
tion, is  not  a  contract.  Authorities  cited. 
Id.  886 

n.  Validity. 

7.  In  minor  offenses  the  locus  poanitentiss- 

continues  until  execution  of  act. 
Tyler  v.  CarlisU  (Me.)  409 

8.  It  best  comports  with  public  policy  to 
arrest  the  illegal  transaction  before  con- 
summation.  Authorities  cited.   Id.  411 

9.  Stipulation  upon  telegraph  blank  limit- 
ing company's  liability  for  negligence 
in  transmitting  message,  unless  message  is  re- 
peated at  senders  expense,  is  void  as  against 
public  policy. 

Hyer  v.  Western  U.  Tel.  Oo.  (Me.)  784 

10.  Where  a  contract  grows  immediately 
out  of,  and  is  connected  with,  an  Illegal  or  an 
immoral  act,  it  will  not  be  enforced. 
Authorities  cited. 

Jones  v.  Surprise  (N.  H.)  295 

11.  Every  contract  made  for  any  matter 
prohibited  by  statute  is  void.  Authori- 
ties cited.   Id.  294 

12.  Where  a  transaction  is  not  on  its  face 
unfair  or  illegal,  the  burden  is  on  assail* 
ing  party.  Authorities  cited. 

Bhaw  v.  Water  houat  (Me.)  1S6 

IIL  Construction. 

18.  The  court  will  look  at  the  circumstances 
of  the  case,  the  nature  of  the  property,  and  the 
relations  of  the  parties,  and  then  adopt  that  con- 
struction which  will  best  and  most  nearly 
carry  the  contract  into  effect  as  parties 
intended.  Authorities  cited. 

Dudley  v.  DweOsy  (Mass.)  48 

14.  When  a  contract  for  board  at  an  agreed 
price  per  week  is  not  for  a  specified  Uma  be- 
yond one  week,  and  terminable  at  the  end  of 
any  week,  the  boarder  Is  entitled  to  a  de- 
duction for  an  absence  extending  one  or 
more  weeks. 

Greene  v.  Laoander  (Vt.)  78$ 

16.  When  a  eon  tract  has  been  reduced  to 
writing,  and  one  party  refuses  to  sign  un- 
less a  certain  construction,  stated  by  him, 
should  be  put  upon  it,  the  other  party,  who 
by  his  silence  and  conduct  has  induced  him  to 
sign,  will  be  estopped  from  claiming  a 
different  construction.  Rowell,  dis- 
sents on  facts. 

Flint  v.  Johnson  (Vt)  876- 

16.  Where  a  written  promise  is  made  to 
pay  money  or  guarantee  the  use  of  a 
certain  form  during  promisor's  lifetime,  a* 
action  can  not  be  maintained  to  recover  urn 
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jney  if  the  promisee  left  the  farm  with- 
out cause. 

Bennett  v.  Bennett  (Me.)  601 

17.  A  contractor  is  entitled  to  the  con- 
tract price  less  the  amount  of  diminution  in 
value  of  building  by  reason  of  his  departure 
from  the  contract.  Pardee  ana  Looms, 
J  J.,  dissent. 

Pinches  v.  Swedish  B.  L.  Ohureh  (Conn.)  806 

IV.  Rescission. 

18.  There  was  no  error  in  the  charge  by 
which  the  Jury  were  instructed  that  if  the  in- 
solvent represented  that  a  mortgage  on  his 

firoperty  was  all  "fixed  up,"  which  was  con- 
essedly  false,  and  the  plaintiffs,  in  reliance 
upon  the  truth  of*  the  statement,  would  not 
have  made  the  sale  without  it,  then  they  had 
the  right  to  rescind;  nor  was  there  error  in 
charging  the  jury  that  the  insolvent  could 
have  remained  silent;  but  when  he  undertook 
to  tell,  he  should  tell  them  fairly  and  folly. 
Chamberlain  v.  Fuller  (Vt.)  614 

19.  Whether  one  acts  with  reasonable 
promptitude  in  rescinding  a  contract  in- 
duced by  fraud  is  a  mixed  question  of  law 
and  fact,  proper  for  the  jury.  Id, 

20.  Plaintiffs,  upon  the  rescission  of  a  con- 
tract of  sale  of  goods  for  fraud,  are  under  no 
obligation  to  reimburse  insolvent  pur- 
chaser for  money  paid  for  freight  on  the 
goods.  Id. 

21.  A  contract  must  be  rescinded  in  toto 
and  the  parties  put  in  statu  quo. 

Snow  v.  Alley  (Mass.)  808 

22.  When  consideration  of  a  contract  is  en- 
tire, but  promises  of  defendant  are  several, 
and  all  of  them  except  one  have  been  per- 
formed, even  if  the  promise  unperformed  was 
made,  wrongfully  intending  not  to  perform  it, 
such  contract  cannot  be  repudiated  by  ag- 
grieved party,  where  restitution  impossi- 

28.  Where  property  has  passed  into  posses- 
sion of  a  party  cognizant  of  the  fraud,  it  may 
be  reclaimed  without  proving  that  defraud- 
ing  party  has  been  restored  to  his  origi- 
nalposition.   Authorities  cited.   Id.  818 

24.  Where  the  note  of  a  party,  against 
whom  rescission  of  a  contract  is  claimed,  has 
been  given  to  rescinding  party,  it  is  sufficient 
for  latter  to  tender  a  return  of  it  at  the 
trial.  Authorities  cited.  Id. 

Briefs  and  Notes. 
Consideration.  (N.  H.)  666 
Mutuality.   (N.  H.)  '  888 

Offer;  acceptance.   (Mass.)  886 
A  promise,  upon  a  sufficient  considera- 
tion, to  bequeath  a  legacy  to  the  promisee,  Is 
valid.   (Mass.)  885 
Parties;  mental  capacity;  undue  influ- 
ence.  (Vt.)  120,121 
Rendered  voidable  ab  initio  by  fraud. 
(Mass.)  810 
Mistake;  reformation.   (Conn.)  471 
In  restraint  of  trade.  (Mass.)  286 
Against  public  policy.   (Mass.)  57 
».  E.  r.,  v.  IV. 


Void  as  against  public  policy;  stipulation  on 
telegraph  blank  limiting  liability  for  negli- 
gence in  transmission  of  message.   (Me.)  780 
Joint  and  separable  liability.   (N.  H.)  895 
Implied.   (Me.)  142;  (Mass.)  829 
Not  presumed  to  injury  of  innocent  parties. 
(Mass.)  465 
Rules  of  construction.  (Vt.)  875;  (Masa^ 

Rale  in  case  of  ambiguity  in  languag^ 

Intention  of  parties.  (Mass.)  284,  285;  (N. 
H.)  284-286;  (Vt.)  125 

Alternative  conditions.  <Me.)  501 
Entirety  and  separability.   (Mass.)  57;  (Vt.) 

728 

Offer  of  performance.  (N.  H.)  887 

For  benefit  of  third  party  cannot  be  en- 
forced by  such  third  party.   (Mass.)  281 

Collateral  circumstances  may  designate 
place  of  performance  of  contract.   (V t.)  908 

Abandonment  on  express  contract,  and 
recovery  on  implied.   (Me.)  148 

Rescission  for  fraud.   (Mass.)  456;  (MeO 

Time  of;  election.   (Mass.)  809,  810 

Plaintiff  must  put  defendant  in  statu  quo. 
(Mass.)  810,  811;  (Vt.)  615 

CONTRIBUTION.      See    Mills  and 
•  Dams.  2-4. 

An  agreement  by  legatees,  in  equal  parts, 
to  aid  and  take  care  of  testatrix,  entitles 
one  furnishing  more  than  an  equal  part  of 
care,  etc.,  to  a  ratable  contribution  from 
others. 

Odiorne  v.  Moulion  (N.  H.)  299 

Briefs  and  Notes. 
When  bill  for,  will  lie.   (N.  H.)  800 

CONVERSION.  See  Tbovkb  and  Con- 
version. 

CORPORATIONS.  See  Banks  and 
Banking;  Benefit  Societies;  Carri- 
ers; Criminal  Law,  7-9;  Discovery; 
Insurance;  Municipal  Corporations; 
Receiver  ;  Religious  Societies  ; 
Schools  and  School  Districts;  Spe- 
cific Performance,  1,  8;  Street 
Railways.  . 

1.  Where  a  corporation  seeks  to  escape  from 
the  burdens  imposed  upon  it  by  the  Legisla- 
ture, clear  evidence  of  the  legislative  assent  to 
such  exoneration  should  be  found. 

Braslin  v.  SummerviUe  Horse  B.  B.  Oo. 
(Mass.)  690 

2.  In  ascertaining  whether  a  company 
has  a  surplus  which  may  be  divided  among 
shareholders,  permanent  improvements 
made  by  means  of  borrowed  money  may  often 
be  valued  as  counterbalancing  the  liability  of 
the  company  for  the  money  used  in  construc- 
tion.  Authorities  cited. 

EauUHne  v.  Belfast  A  M.  R.  R.  Ob.  (Me.)  709 

8.  Preferred  stockholders  are  not  pro- 
tected to  extent  of  endangering  creditors' 
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lights,  when  wrecking  or  crippling  the  enter- 
prise of  the  road.   Authorities  cited.   Id.  709 

4.  Where  the  by-laws  provide  that  the  capi- 
tal stock  shall  be  divided  into  400  shares,  and 
that  "no  business  shall  be  transacted  at  any 
meeting  unless  a  majority  of  the  stock  is  rep- 
resented," it  will  take  201  shares  to  consti- 
tute a  quorum  for  the  transaction  of  busi- 
ness, although  but  248  shares  of  the  stock 
were  ever  subscribed  for. 

Ellsworth  Woolen  Mfg.  Co.  v.  Faunee  (Me^ 

5.  Directors  elected  at  a  meeting  where 
only  138  shares  .were  represented  could  not  be 
regarded  as  officers  de  facto,  as  against 
directors  holding  over,  under  a  provision  of 
the  by-laws,  from  a  previous  election  at  a  legal 
meeting.  Id. 

6.  There  is  no  such  conclusive  presump- 
tion that  a  director  knows  the  affairs  of 
the  company  as  will  prevent  his  recovering 
against  a  person  who  has  defrauded  him. 

Reeve  v.  Dennett  (Mass.)  428 

7.  Equity  will  grant  relief  to  a  corporation 
against  fraudulent  acts  of  directors. 

Ellsworth  Woolen  Mfg.  Oo.  v.  Faunee  (M<y 

8.  Pub.  Stat.  chap.  106,  §  68,  restricts  the 
liability  of  an  officer  of  the  corporation  for 
its  debts  or  contracts*  to  a  case  where  the 
corporation  has  neglected  to  pay  or  disclose 

Sroperty  for  thirty  days  after  "judgment  and 
emand  made  on  execution.   Under  §  64  .the 
liability  becomes  a  general  liability  to  all  cred- 
itors of  the  class. 
George  Wood*  Oo.  v.  Storer  (Mass.)  210 

9.  The  president  of  a  manufacturing  cor- 
poration, as  such,  can  not  commence  an 
action  in  the  corporate  name.  Authorities 
cited. 

Ellsworth  Woolen  Mfg.  Oo.  v.  Faunee  (Me.) 

681 

10.  Upon  dissolution  of  mutual  Insurance 
company,  its  personal  property,  after  pay- 
ment of  legal  liabilities,  vests  in  State. 

Titcomb  v.  Kennebunk  Mut.  F.  Int.  Oo.  (Me.) 

411 

11.  Members  of  unincorporated  asso- 
ciation are  individually  liable  as  principals 
for  goods  purchased  for  association  by  author- 
ized agents. 

Damon  v.  Holden  (Conn.)  818 

12.  Individuals  uniting  under  associate  name 
for  trading  purposes,  an  action  is  maintain- 
able against  them  under  assumed  associate 
name  or  individually.  Id. 

18.  In  an  action  against  them  individually, 
if  plaintiff  names  only  part  of  those  who 
should  be  named,  a  plea  in  abatement 
should  be  interposed;  if  no  such  plea  is  inter- 
posed, those  who  are  named  must  submit  to 
judgment.  Id. 

Briefs  and  Notes. 

Exoneration  from  liabilities  imposed  by 
charter.  (Mass.)  888 
Power  to  make  by-laws.  (Me.)  680 
Rule  for  membership.  (Mass.)  171 
Capital  stock  defined.  (Me.)  680 
N.  B.  B.,  v.  rv. 


Capital  stock  is  trust  fund.  (Mass.)  66, 705- 
Dividends;  preferred  stock.  (Me.)  70S,  706- 
Right  of  shareholder  to  dividends.  (Me) 

Courts  will  not  interfere  with  the  declara- 
tion of  a  dividend.   (Mass.)  879 

Liability  of  stockholder  upon  subscription 
where  whole  amount  of  capital  not  subscribed. 
(Mass.)  64, 65 

Liability  of  stockholders  for  corporate  debt. 
(Conn.)  89;  (Mass.)  57 

Corporate  meeting;  majority  of  stock  to 
prevail.   (Me.)  680 

Corporate  seal  attached  to  mortgage,  prime 
facie  evidence  that  it  was  duly  authorized  act 
of  corporation.   (Mass.)  644 

Officers  de  facto.   (Me.)  689 

Director  presumed  to  know  nature  of  com- 
pany's business.   (Mass.)  4S4 

Liability  of  officers  to  pay  corporate  debts. 
(Mass.)  220 

Acts  of  individual  officers  cannot  bind  the 
corporation  in  absence  of  authority.  (Mass.) 

24S 

Existence  after  dissolution.  (N.  H.)  801 
Unincorporated  society;  suable  by  dis- 
tinguishing name  or  members  individually. 
(Conn.)  611 
Liability  of  members  as  partners.  (Conn.) 

819 

COSTS.  See  Attachment,  17;  Benefit 
Societies,  4;  Eminent  Domain;  Equity, 
29;  Executors  and  Administrators, 
12;  Municipal  Corporations,  L 

Briefs  and  Notes. 

In  partition.  (Me.)  162 
In  eminent  domain  proceedings.  (R.  L)  756 
Counsel  fees  to  trustee  in  trustee  process. 
(Vt.)  72* 
Taxation;  attorney's  fees.   (Mass.)  846 

CO-TENANTS.   See  Joint  Tenants  and- 

Tenants  in  Common. 

COURTS.    See  Justices  or  the  Peace. 

1.  Courts  are  the  mere  instruments  of  the 
law,  and  can  will  nothing.  Authorities  cited. 
Dis.  Op. 

Boody  v.  Wateon  (N.  H.)  672 

2.  The  right  of  free  access  to  courts  is  in- 
alienable.  Authorities  cited. 

Dugan  v.  Thomae  (Me.)  282 
8.  A  court  once  regularly  convened  con- 
tinues open  until  adjourned. 
Eastman  v.  City  of  Concord  (N.  EL)  161 

4.  Jurisdiction  once  acquired  is  not  de- 
vested by  change  of  residence  of  par- 
ties.  Authorities  cited. 

Biddeford  Sac.  Bank  v.  Mother  (Me.)  402 

5.  Courts  can  not  be  ousted  of  jurisdiction 
by  agreements  between  parties. 

Dugan  v.  Thomas  (Me.)  281 

6.  An  agreement  to  submit  to  arbitrate 
will  not  be  held  valid  when  its  effect  is  to  oast 
the  court  of  jurisdiction. 

Chamberlain  v.  Connecticut  O.  B.  K  Ot. 
(Conn.)  477 
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7  Consent  of  parties  can  not  give 
courts  of  United  States  jurisdiction, 

but  parties  may  admit  the  existence  of  facts 
which  show  jurisdiction,  and  courts  may  act 
judicially  upon  such  admission.  Authorities 
cited. 

Thornton  v.  Baker  (R.  I.)  759 

8.  After  a  court  has  acted  judicially  on  such 
admission,  it  seems  as  if  the  party  making  it 
should  be  debarred  from  denying  it  for 
the  purpose  of  attacking  the  judgment  depend- 
ent thereon.  Id. 

9.  Where  jurisdiction  depends  upon  finding 
of  a  particular  alleged  fact,  the  exercise  of 
jurisdiction  implies  the  finding  of  that 
fact.  Authorities  cited.  Id. 

10.  The  decisions  of  the  United  States 
Supreme  Court  are  controlling  upon  State 
courts  only  in  cases  affecting  rights  under 
Federal  cognizance. 

Lyman  v.  Central  R  B.  B.  Oo.  (Vt.)  726 

11.  Justice  of  Superior  Court  of  County 
of  Aroostook  may  grant  new  trial  when  occa- 
sion demands  it. 

Brown  v.  Moore  (Me.)  280 

12.  An  inferior  court  can  not  revise  or  re- 
view a  decree  of  a  superior  court,  sent 
down  to  it  to  be  executed,  without  leave  first 
cUecf  gIven  by  appellate  court-  Authorities 

Gale  v.  Nickerson  (Mass.)  888 

18.  The  Municipal  Court  of  Boston  has 

original  criminal  jurisdiction  of  all  crimes 
under  the  degree  of  felony,  except  conspiracies 
and  libels,  and  cases  prosecuted  by  indictment 
or  information. 

Commonwealth  v.  Murray  (Mass.)  66 

Briefs  and  Notes. 

Power  of  courts  over  own  process  to  pre- 
vent abuse  thereof.   (Mass.)  884 

Jurisdiction;  amount  in  controversy. 
(Vt.)  615, 802 

Question  of  jurisdiction  can  be  raised  at  any 
stage  of  proceedings.   (Vt.)  864;  (Mass.)  826. 

878 

Every  fact  essential  to  special  jurisdiction 
must  appear  upon  record.   (Me.)  277 

Probate;  jurisdiction.   (Mass.)  884;XRL) 

Authority  to  vacate  decrees  obtained  by 
fraud. 

Original  criminal  jurisdiction  of  Munici- 
pal Court  of  Boston.   (Mass.)  65 

COVENANT.   See  8  alb,  2,  8. 

1.  Where  a  covenant  is  expressly  and  posi- 
tively joint,  covenantors  must  join  in  an  ac- 
tion upon  it,  although,  as  between  themselves, 
their  interest  is  several.   Authorities  cited. 

Clapp  v.  Pawtucket  Inst,  for  Savings  (R.  L) 

99 

2.  Where  defendant  covenanted  that  he 
would  transfer  to  E.T.  the  moneys  original 
ly  deposited  in  her  name,  amounting  to  about 
$284,  and  in  a  suit  upon  the  covenant  he  de- 
nied every  allegation  of  the  declaration;  and 
it  appeared  there  was  on  deposit,  at  a  date 
».  b.  b,,  v.  rv. 


Srior  to  the  date  of  the  covenant,  to  credit  of 
.T.  $284.01,  and  to  credit  of  E.T.  $491.72,  and 
that  on  that  date  both  sums  had  been  trans- 
ferred to  the  defendant;  and  there  was  no  evi- 
dence that  E.  T.  ever  had  anything  to  do  with 
deposit  of  J.  T. ,  or  that  she  was  aware  of  its  ex- 
istence, or  that  covenant  of  defendant  applied 
to  that  deposit,— plaintiff  was  held  entitled  to 
recover  the  $491.72  which  stood  to  her 
credit,  with  interest  from  date  of  covenant, 
no  demand  being  necessary. 
Birch  v.  Hutching*  (Mass.)  685 
8.  Where  plaintiff  was  an  ignorant  wo- 
man, and  the  indenture  was  read  to  her, 
and  there  may  have  been  a  mistake  on  her 
part,  her  receipt  of  the  bank-book  containing 
credit  of  $284.01  transferred  to  her  by  defend- 
ant created  no  estoppel,  no  injury  having  hap- 
pened to  the  defendant  in  consequence.  Id. 

Briefs  and  Notes. 
All  joint  covenantees  must  sue.   (Vt.)  127 
CRIMINAL  LAW. 
I.  Misdemeanors;  Principals. 
II.  Indictments;  Informations. 

III.  Motions;  Pleas. 

IV.  Argument. 
Briefs  and  Notes. 

See  Bawdy  and  Disorderly  Houses ? 
Breach  of  the  Peace;  Conspiracy;. 
Constitutional  Law,  16;  Courts,  18; 
Forgery;  Gaming,  4-6;  Incest;  Intox- 
icating Liquors;  Justice  of  the 
Peace,  8;  Lottery;  Schools  and 
School  Districts,  20. 

I.  Misdemeanors;  Principals. 

1.  Inciting  another  to  commit  a  misde- 
meanor is  itself  a  misdemeanor.  Authorities 
cited. 

Jones  v.  Surprise  (N.  H.)  294 

2.  In  misdemeanors,  all  knowingly  and  in- 
tentionally participating  in  the  offense  are 
principals,  and  may  be  convicted  jointly  or 
severally. 

Commonwealth  v.  Dale  (Mass.)  200 
Village  of  St.  Johnsbury  v.  Thompson  (Vt.) 

5ia 

II.  Indictments;  Informations 

8.  A  complaint  must  state  day,  month,  and 
year  when  offense  was  committed. 
State  v.  Beaton  (Me.)  552 

4.  An  indictment  charging  an  offense  in 
language  of  statute  is  generally  sufficient 

State  v.  Kane  (R.  I.)  600 

5.  Where  a  complaint  is  in  a  form  declared 
by  statute  to  be  sufficient.the  words  "against 
the  statute,"  etc.,  may  be  read  as  a  part 
of  the  charge,  If  the  charge  without  them 
would  not  set  forth  the  offense  with  com- 
pleteness. 

State  v.  Murphy  (R.  I.)  755 

6.  Felonies  and  misdemeanors,  or  dif- 
ferent felonies,  may  be  joined  in  same  in- 
dictment, if  counts  cover  same  transactions. 

State  v.  Stewart  (Vt.)  878- 
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Criminal  Law,  IV.— Dams. 


7.  A  count  in  an  indictment,  under  Rev. 
Laws,  §  4160,  is  bad  for  argumentative- 
ness, in  which  it  is  alleged  that  the  treasurer 
of  a  railroad  company  did  sign,  with  intent 
that  same  be  issued  and  used,  a  certain  false 
certificate  of  ownership  of  1,000  shares  of  its 
capital  stock,  falsely  certifying  that  a  person 
was  then  and  there  owner  of  1,000  shares 
which  he  did  not  own  or  have  standing  in  his 
name,  and  was  not  entitled  to  any  share. 

State  v.  Haven  (Vt)  817 

8.  An  indictment  is  bad  for  repugnancy, 
in  which  it  is  alleged  that  the  respondent 
caused  to  be  issued  to  M  a  false  and  fraudulent 
certificate  of  the  ownership  of  1,000  shares  of 
stock  ;  that  it  was  then  and  there  signed  in 
blank,  and  was  and  is  of  the  following  tenor, 
setting  it  out;  as  a  blank  certificate  cannot  cer- 
tify or  purport  ownership,  or  have  a  tenor  ^Id. 

9.  A  count  is  bad  for  duplicity,  in  which 
It  is  alleged  that  the  respondent  signed  a  cer- 
tain false  certificate  of  stock,  with  the  intent 
that  it  be  issued  and  used,  and  that  he  caused 
it  to  be  issued  and  used, — as  two  offenses  are 
charged.  Id. 

10.  No  matter,  however  multifarious, 
will  operate  to  make  a  count  double*  if 
they  constitute  but  one  connected  charge  or 
transaction  provided  that  in  no  view  can 
they  be  regarded  as  more  than  one  offense. 
Authorities  cited.    Id.  610 

11.  When  a  crime  may  be  committed  in 
different  ways*  in  contemplation  of  law 
the  ways  are  the  same  act,  and  the  count 
charging  this  commission  in  all  the 
is  not  double.   Authorities  cited. 

12.  A  complaint,  under  Pub.  Laws,  chap. 
606,  §  8,  charging  that  defendant  did  "offer  to 
sell,  sell,  and  suffer  to  be  sold,"  is  not  bad  for 
duplicity. 

State  v.  Nolan  (R.  I.)  768 

18.  Where  several  cognate  acta  are  for- 
bidden disjunctively,  the  complaint  or  indict- 
ment may  ordinarily  charge  them  all  con- 
junctively in  a  single  count.  Authorities 
cited.   Id.  754 

14.  Cases  in  which  counts  charging  dis- 
tinct acts  have  been  held  not  to  be  bad 
for  duplicity.  Authorities  cited.   Id.  765 


Id. 


III.  Motions;  Pleas. 

15.  A  motion  to  quash  is  addressed  to 
court's  discretion,  and  its  refusal  is  not  revia- 
able. 

State  v.  Stewart  (Vt.)  878 

16.  A  plea  of  prior  conviction  of  an  of- 
fense which  is  part  of  offense  charged  in  later 
indictment  is  sufficient  on  demurrer. 

State  v.  LoekUn  (Vt.)  808 

17.  An  allegation  of  prior  conviction,  in 
complaint,  for  search  and  seizure,  alleging 
that  respondent  had  been  convicted  of  unlaw- 
fully keeping  intoxicating  liquors  with  intent 
that  same  should  be  sold  in  violation  of  law, 
is  sufficient 

State  v.  Howley  (He.)  807 

IV.  Argument. 

18.  Under  Gen.  But.  p.  61,  §  0,  each  par-  DAMS. 

K.  B.  B.,  V.  IV. 


ty  may  occupy  two  hours  in  argument 
without  previous  request  to  the  court 
State  v.  Nyman  (Conn.)  783 

19.  It  is  immaterial  whether  such  time  shall 
be  occupied  by  one  counsel  or  by  two;  and  if 
by  two,  whether  in  equal  or  unequal  propor- 
tions. The  practice  is  to  divide  the  time 
into  unequal  portions  by  agreement  be- 
tween themselves.  Id. 

Briefs  awd  Notes. 

Ignorance  of  law  is  no  defense  against 
criminal  act;  but  ignorance  of  any  fact  that  fa 
an  essential  part  of  criminal  act  u  always  aa 
excuse.   (Vt.)  '  518 

One  acting  through  an  Ignorant  instrument 
is  guilty  as  principal.  (Mass.)  5B 

Indictment;  statutory  language.  (Vt)  618; 
(R.L)  756 

Allegation  as  to  time  of  commission  of  of- 
fense must  be  certain.   (Me.)  658 

Joinder  of  felony  and  misdemeanor.  (Vt) 

881 

Accusing  in  general  terms  is  uncertain. 
(Vt.)  118 

Repugnancy.   (Vt)  618 

Grand  jury.   (Me.)  408 

Allegation  of  prior  conviction}  defenses. 
(Me.)  897 

Prior  conviction  of  offense  which  is  part  of 
offense  charged  in  later  indictment  is  barred. 
(Vt.)  808 

Nolle  prosequi  alone  will  not  operate  as  as 
acquittal.   (Mass.)  810 

Argument;  length  of  time  for.  (Conn.) 

787 

CUSTOMS  DUTIES. 

Customs  duties,  under  statutes  enacting  that 
certain  duties  shall  be  levied,  collected,  and 
paid  on  imported  goods,  are  personal  debts  of 
importers,  recoverable  by  the  government 
in  common-law  actions*  without  pre- 
vious assessment.   Authorities  cited. 

Boody  v.  Wateon  (N.  H.)  651 

DAMAGES.  See  Bailment;  Emtneht 
Domain;  False  Imprisonment;  Ltbkl 
and  Slander;  Livery- Stable  Kjekpkx; 
Master  and  Servant;  Negligence; 
Nuisance,  4,  6;  Railroad  Compaiqeb, 
1-8;  Replevin,  8;  Seduction;  Votbh 
and  Elections,  2;  Waters  and  Watsb 
courses,  81;  Wharves. 

Upon  an  action  for  damages  by  plaintiff  to 
property  and  business,  the  evidence  tended  to 
show  a  joint  interest  of  plaintiff  and  his 
son  in  the  business  damaged.  Held,  it  was  er- 
ror for  the  court  to  rule  that  the  plaintiff  cook! 
recover  the  full  damages,  and  to  refuse  to  sub- 
mit the  question  of  the  joint  interest  to  the 


Famu 


m  v.  EweU  (Vt) 

Bribes  and  Notes. 


889 


Measure  of  damages  for  breach  of  contract 
(Mass.)  858 

Mills  and  Dams. 
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DEBT.   See  Justices  of  the  Peace,  8. 

DEBTOR  AND  CREDITOR.  Bee  Ac- 
cord AMD  SATISFACTION;  ACCOUNT;  AR 

best;   Assignment;  Assignment  fob 
Benefit  of  Creditors;  Attachment; 
Attorney  and  Client,  8;  Bankruptcy; 
Check;  Corporations,  8;  Execution; 
Insolvency;  Subrogation. 
One  cannot  be  made  a  debtor,  whether  he 
-will  or  not.  for  gratuitous  services. 
State  v.  Village  of  St.  Johnsbury  (Vt.)  894 

DECEDENTS'  ESTATES.  See  De- 
scent and  Distribution  ;  Devise  and 
Legacy;  Executors  and  Administra- 
tors; Will. 

DECLARATIONS.  See  Evidence,  III. 

DEDICATION.  See  Roads  and  High- 
ways, L, 

DEED. 

I.  In  General;  Validity. 
H.  Construction. 

a.  In  General. 

b.  Estate  Granted;  Easement. 
C  Reservations;  Condition*. 

Briefs  and  Notes. 

flee  Boundary;  Charities  and  Charitable 
Uses;  Covenant;  Easement;  Husband 
and  Wife,  III.;  Mills  and  Dams,  1; 
Mortgage,  I.;  Parent  and  Child,  1; 
Vendor  and  Purchaser. 

L  In  General;  Validity. 

1.  When  a  grantor's  mental  incapaci- 
ty is  only  by  "spells,"  and  the  deed  is  not 
lacking  consideration,  nor  obtained  by  fraud, 
the  burden  of  proving  incapacity  is  on 
party  claiming  that  the  deed  is  invalid. 

Stewart  v.  Flint  (Vt.)  120 

2.  Where  the  master  found  that  grantor, 
at  time  of  conveyance,  was  neither  wholly 
incompetent,  nor,  unaided,  fully  competent 
«o  understand  the  nature  of  the  transaction, 
but  thought  that,  under  proper  advice,  which 
it  did  not  appear  she  had,  she  could  have  un- 
derstood it,  and  have  had  papers  drawn  that 
would  have  effectuated  her  intentions,  the 
■court  refused  to  set  aside  the  deed;  and 
this,  although  grantor  intended  to  take  back 
an  obligation  for  her  support  during  life,  se- 
cured on  the  farm  conveyed,  but  by  mistake 

Sot  only  a  life  lease.   Taft  and  Rowell,  J  J., 
issent.  Id. 
8.  Marriage  is  a  good  consideration 
for  a  deed. 

Gibson  v .  Bennett  (Me.)  412 

4.  A  deed  executed  and  recorded,  if  not 
delivered,  will  convey  no  title. 

McOrau  v.  MeQrau  (Me.)  415 

5.  A  deed  cannot  be  reformed  in  an  action 
at  law. 

Winnepitiogee  Paper  Oo.  v.  Baton  (N..H.)  895 
II.  Construction. 
a.  In  General 

6.  In  construing  a  deed,  every  word  and 
n.  e.  b.,  v.  rv.  80 


clause  should  be  given  some  force  and  mean- 
ing, so  far  as  possible. 
Robinson  v.  Missitquoi  R.  R.  Go.  (Vt.)  891 

7.  Where  it  is  doubtful  what  the  construc- 
tion should  be,  resort  may  be  had  to  the 
circumstances.  Id. 

8.  When  future  support  is  secured  by  a  con- 
ditional deed  or  mortgage,  and  no  place  is  des- 
ignated where  the  support  is  to  be  furnished, 
the  person  to  be  supported  has  the  right 
to  choose  where  he  will  live. 

Young  v.  Young  (V I.)  907 

9.  Where  such  deed  or  mortgage  is  am- 
biguous and  refers  to  a  former  agreement, 
parol  evidence  is  admissible  to  prove  where 
the  support  is  to  be  furnished.  Id. 

10.  A  deed  of  one  half-part  of  premises 
upon  which  valuable  mineral  substances  may 
be  discovered,  which  grantee  may  deem  proper 
to  open  and  improve  on  said  half,  is  in  effect 
an  agreement  for  one  half  the  minerals* 
with  the  right  to  operate. 

BoieeU  v.  Bodflsh  (Me.)  771 

11.  A  conveyed  to  B  an  undivided  half  of 
land  "which  was  conveyed"  in  a  certain 
deed*  describing  it.  A  at  the  time  held  title 
of  other  half  through  a  different  conveyance. 
Held,  B  took  the  title  derived  through  the 
conveyance  named,  though  that  was  in- 
cumbered by  mortgage. 

Bailey  v.  Knapp  (Me.)  280 

12.  The  owners  of  land  platted  it  into  lots 
with  streets.  A  purchased  one  of  the  lots  by 
reference  to  the  plat.  At  the  time  of  purchase 
the  street  was  closed  by  a  gate,  though  the 
plat  showed  it  unobstructed.  A  removed  the 
gate,  whereupon  B,  a  purchaser  of  lots  adjoin- 
ing A's,  restored  the  gate.  Held,  A  was  entitled 
to  an  injunction  enjoining  B  from  main- 
taining the  gate. 

Chopin  v.  Brown  (R.  I.)  918 

18.  Other  streets  on  the  plat  were  ob- 
structed by  fences,  but  it  did  not  appear  that 
A  would  have  occasion  to  use  these  streets. 
Held,  that  as  to  these  streets  he  might  be  prop- 
erly left  to  bis  remedy  at  law.  Id. 

b.  Estate  Granted;  Easements. 

14.  Implications  do  not  add  to  extent 
of  grant  as  expressed  in  deed. 

Ftskev.  Wetmore  (R.  L)  794 

15.  When  one  accepts  a  deed  bounding  him 
by  another's  land,  land  referred  to  in  deed 
becomes  a  monument,  and  will  control  dis- 
tances. 

Bryant  v.  Maine  Gent.  B.  B.  Go.  (Me.)  418 

16.  Where  descriptive  words  of  a  grant  are 
wholly  unambiguous  and  are  followed  by  a 
repugnant  clause,  the  second  clause  is  to  be 
rejected.  A  mistake  in  detail  will  not 
control  the  general  and  perfect  descrip- 
tion. Authorities  cited. 

Birch  v.  Hutchings  (Mass.)  686 

17.  Where  the  granting  part  of  a  deed  would 
convey  a  fee,  and  to  the  description  clause  was 
added  the  clause,  "for  the  use  of  a  plank 
road,"— Held,  the  last  clause  was  a  limita- 
tion upon  the  grant,  and  that  only  an  ease- 
ment was  conveyed. 

Robinson  v.  Misstsquoi  B,  B.  Co.  (Vt.)  891 
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Deed,  IL  c. — Definitions. 


18.  A  conveyance  of  a  sawmill  with  privi- 
lege of  occupying  land  in  front  of  mill  suffi- 
cient for  timber  yard  adjacent  thereto  grants 
only  an  easement  in  the  mill  yard. 

Grots  v.  Pike  (Vt.)  804 

c.  Betervatioru;  Condition*. 

19.  Grantor  may  reserve  to  himself  and 
wife  a  life  estate  in  premises. 

Watxm  v.  Oreuey  (Me.)  672 

20.  Grantee  takes  a  vested  remainder  by 
such  a  deed,  and  he  may  convey  before 
termination  of  life  estate.  Id. 

21.  Reservation  can  not  create  an 
easement  in  a  stranger. 

Murphy  v.  Lee  (Mass.)  202 

22.  Where  plaintiffs  deeds  contained  the 
words  "there  is  a  passageway  on  the  south- 
easterly side  of  the  said  premises,  which  is  to 
be  used  in  common  with  the  abutters  thereon," 
they  do  not  necessarily  include  defendant's 
land.  Id. 

28.  Where  owner  of  water  rights  conveyed 
right  to  take  water  from  dam  to  mill  site  below, 
except  a  single  use  in  a  certain  time,  which, 
by  reference,  was  fully  defined  in  reserving 
clause  in  deed, — the  reference  in  the  ex- 
ception to  language  in  the  reservation 
made  it  a  part  of  the  exception. 

Gage  v.  Barnes  (N.  H.)  891 
24.  The  City  of  Boston  caused  land  on  Tre- 
mont  Street,  which  it  owned,  to  be  divided  into 
building  lota.  A  condition  in  deeds  convey- 
ing the  lots,  that  "the  front  line  of  the  bond- 
ing which  may  be  erected  on  the  said  lot 
shall  be  placed  on  a  line  parallel  with,  and 
ten  feet  from,  the  said  Tremont  Street,"  is 
a  valid  restriction  which  plaintiff  can  en- 
force. 

Eamlen  v.  Werner  (Mass.)  288 
86.  A  condition  in  a  deed  making  a  gift  of 
land  to  an  academy,  that  when  the  land  should 
for  two  years  together  cease  to  be  used  as  a 
location  for  a  sehoolhonse,  eta,  it  should 
revert  to  grantor  and  his  heirs,  is  not  broken 
by  a  conveyance  by  grantees  to  a  school  dis- 
trict, and  the  establishment,  by  the  district,  of 
a  public  school  in  the  schoolhouse  erected 
thereon;  or  by  the  failure,  for  two  years  to- 

f ether,  to  keep  any  school  in  such  school - 
ouse. 

Gage  v.  School  Diet.  No.  7  (N.  H.)  284 
26.  It  is  not  important  that  a  witness  to  an 

entry  upon  land  for  condition  broken 

knows  the  purpose  of  it. 
Dugan  v.  Thomas  (Me.)  281 

Bbiefb  and  Notes. 

Parties;  mental  capacity;  undue  influence. 

(Vt.)  120, 121 

Consideration.  (Mass.)  461 

Valuable;  defined.   (Me.)  412 

Want  of.   (Me.)  -  416 

Delivery;  presumption.   (Me.)  412 

Essential.    (Me.)  416 

Prima  fade  evidence  given  to  execution  and 
delivery.   (Me.)  166 

Record;  notice.   (Me.)  149,  160 

x.  k.  b.,  v.  rv. 


Possession  must  be  open,  unequivocal,  and 
apparently  by  virtue  of  an  unrecorded  deed  to 
be  equivalent  to  registry.   (Me.)  149 

Construction;  intention  of  parties.  (Mass.) 
284;  (Vt.)  804 

In  cases  of  doubt,  construed  most  favorably 
to  grantee.   (Me.)  778 

General  terms  yield  to  specific   (Vt)  893 

Actual  use  of  premises  under  doubtful  deed 
is  often  regarded  as  practical  construction. 
(Mass.)  254 

Effect  ts  be  given  to  all  phrases  and  lan- 
guage.  (Vt.)  898 

Support  secured  by  deed;  parol  evidence  is 
admissible  to  show  where  the  support  was  to 
be  afforded.   (Vt.)  908 

Habendum  determines  the  estate  granted. 
(Vt.)  893 
Boundaries.   (Me.)  418 
Easements.   (Mass.)  202,  208;  (Vt)  804 
Such  as  right  of  way  may  be  created  by  res- 
ervation.  (Mass.)  208 
Restrictions.  (Mass.)  286 
Forfeitures,  for  condition  broken,  not  fa- 
vored.  (Me.)  281;  (N.  H.)  284 

DEFINITIONS. 

1.  Accident. 

Kopper  v.  Dyer  (Vt)  $89 

8.  Accord  and  satisfaction. 

Burgem  v.  Denieon  Paper  Mfg.  Ob.  (Me.)  898 

8.  Agency. 

Noyet  v.  London  (Vt.)  725 
4.  Bona  fide  holders.  Id.  726 
6.  Debt. 

Bullock  v.  Town  of  Guilford  (Vt)  868 

6.  Due  process  of  law. 

BartieU  v.  Wilton  (Vt)  119 

7.  Infamous  crime. 

State  v.  Nolan  (SSL  I.)  754 

8.  Net  earnings. 

Eaultine  v.  BelfaBt  dM.L.RR  Ob.  (Me.) 

708 

9.  Transient  person. 

Town  of  Rockingham  v.  Town  of  SprmgMd 
(Vt.)  874 

Briefs  and  Notes. 

Accommodation  bill.   (Me.)  677 

Capital  stock.   (Me.)  689 

Charity.   (Conn.)  820 

Choses  in  action.   (Me.)  601 

Conspiracy.   Note,  378;  (Vt.)  879 

Constructive  notice.   (Conn.)  887 

Discovery.   (Mass.)  224 

District.   (Conn.)  589 

Domicile.   (Vt.)  878 

Equitable  notice.   (Conn.)  886 

Estoppel  in  pais.    (Me  )  407 

False  imprisonment  (Mass.)  250 
Heirs.  (MassJ                           44,  468 

Judgment   (K.  L)  109 

Law.   (Vt.)  898 

Libel.   (Mass.)  51 

Negligence.   (Me.)  778 

Next  of  kin.   (Mass.)  48 

Receipt.   (Conn.)  89 
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Record.   (Me.)  664 

"Relations"  construed  to  mean  statutory 

next  of  kin.   (Mass.)  44 

Taxation.   (N.  H.)  666 

Trader.    (Me.)  144,145 

Valuable  consideration.   (Me.)  412 

Waiver.   (Me.)  603;  (Mass.)  818 

Watercourses.   (Me.)  407 

DEMURRER.    See  Equity,  22;  Plead- 
ing, 12-14. 

DEPOSITION. 

On  the  taking  of  a  deposition,  one  making 
a  general  objection  to  a  part  of  an  inter- 
rogatory cannot,  on  trial,  enlarge  his  objec- 
tion to  include  the  whole. 

Baldwin  v.  Doubleday  (Vt.)  124 

Bribes  and  Notes. 

Discretion  of  court  as  to  admission  of  depo- 
sitions taken  out  of  State.   (Me.)  788 

DESCENT  AND  DISTRIBUTION. 

1.  Section  8  of  statute  provides  for  cases 
where  property  comes  to  a  man's  children  un- 
der settlement,  trust  deed,  or  will;  and  estab- 
lishes a  rule  governing  rights  of  adopted 
children  in  such  cases. 

Wyeth  v.  Stone  (Mass.)  462 

2.  By  Pub.  Stat  chap.  148,  §  7,  an  adopted 
child  will  take  the  same  share  of  property 
which  the  parent  owns,  but  he  cannot  take 

Eroperty  which  would  come  to  a  natural  child 
y  right  of  representation.  Id. 
8.  He  can  inherit  directly  from  parents,  but 
he  can  not  inherit  in  lien  of  them.  Id. 

4.  Under  said  statute,  the  term  "child," 
in  a  grant,  trust,  settlement,  or  devise  will  in- 
clude a  child  adopted  by  the  settlor, 
grantor,  or  testator,  unless  the  contrary  plainly 
appears.  Id. 

6.  Where  the  settlor,  etc.,  is  not  the 
adopting  parent,  the  adopted  child  will  not 
have  the  right  of  a  child  born  in  lawful  wed- 
lock to  the  adopting  parent,  unless  the  inten- 
tion plainly  appears.  Id. 

6.  When  a  legal  and  an  equitable  estate 
in  realty,  coming  through  different  persons, 
unite  in  the  same  holder,  the  legal  estate  de- 
termines whether  the  holder  has  an  ances- 
tral estate,  under  R.  I.  Pub.  Stat.  chap.  187, 
§6. 

Shepard  v.  Taylor  (R.  I.)  761 

7.  A  devised  to  his  son  B,  in  trust  for  his 
son  C,  realty,  giving  B  power  to  appoint  a 
successor  in  the  trust,  and  to  convey  the  realty 
to  C  or  his  heirs  when  B  might  think  proper. 
C  died,  and  his  son,  C,  junior,  inherited  the 
equitable  estate.  B  conveyed  the  legal  title  to 
C,  junior,  and  C,  junior,  died  under  age  and 
without  issue.  Bdd,  the  legal  title  did  not 
come  to  C,  junior,  by  descent,  gift,  or  de- 
vise; that  the  estate  of  C,  junior,  in  the  realty 
was  not  an  ancestral  estate;  and  that  the 
mother  of  C,  junior,  inherited  the  realty 
from  him.  Id. 

8.  Where  a  legatee  under  a  will  providing 
that,  in  case  legatee  should  die  before  testatrix, 
the  sums  given  to  him  should  go  to  those  per- 
H.  e.  b.,  v.  rv. 


sons  living  at  the  time  of  testatrix's  death  who 
shall  be  next  of  kin,  died  in  testatrix's  life- 
time, leaving  as  next  relations  a  brother  and 
three  nephews,  sons  of  another  brother,  all  of 
whom  survived  testatrix,  the  legacy  was  pay- 
able, under  the  words  "next  of  kin,"  to  the 
brother. 

Swatey  v.  Jaquet  (Mass.)  43 

Briefs  and  Notes. 

Next  of  kin.   (Mass.)  48,  172 

Adopted  child.   (Mass.)  468 

DEVISE  AND  LEGACY. 

I.  Construction;  General  Rules. 
II.  Beneficiary;  Distribution. 
IIL  Estate  Granted;  Absolute. 
IV.  Life  Estate  ;  Limitations;  Powers, 
etc. 

V.  Demonstrative. 

VI.  Executory  ;  Conditional  ;  Contin- 

gency. 

VII.  Residuary. 
VHT.  Trust. 

IX.  Widow. 

X.  Ademption;  Assignment;  After- Ac- 
quired Property. 
XI.  Interest. 

Briefs  and  Notes. 
See  Conflict  of  Laws,  8;  Will. 

L  Construction;  General  Rules. 

1.  To  a  bill  for  the  construction  of  a 

will,  an  attaching  creditor  is  not  a  necessary 
party. 

Phelps  v.  Phelps  (Mass.)  188 

2.  Testator's  intention,  as  collected  from 
the  entire  will,  is  the  criterion  for  interpre- 
tation.  Authorities  cited.   Id.  188 

Emery  v.  Union  Boa.  (Me.)  642 

8.  All  the  clauses  of  the  will  must  be  con- 
strued together,  and  the  intention  of  testator 
must  prevail  unless  it  is  in  conflict  with 
some  fundamental  principle  of  law. 
Randall  v.  Josdyn  (Vt.)  909 
4.  Where  construction  of  a  clause  is  dif- 
ficult on  account  of  meagre  or  contradictory 

Ehraseology,  the  true  meaning  of  testator  may 
e  sometimes  ascertained  by  examining 
other  provisions. 
Toule  v.  Delano  (Mass.)  178 

5.  A  court  can  not  speculate  on  motives 

which  might  have  governed  testator.  Id. 

6.  The  time  when  and  the  circumstances 
under  which  a  will  was  made  may  be  consid- 
ered in  the  construction  of  the  will. 

Staigg     Atkinson  (Mass.)  851 

7.  If  the  reading  of  the  whole  will  produces 
a  conviction  that  testator  must  necessarily  have 
intended  an  interest  to  be  given  which  is  not' 
bequeathed  by  express  and  formal  words,  the 
court  must  supply  the  defect  by  implica- 
tion.  Authorities  cited. 

Phelps  v.  Phelps  (Mass.)  187 

8.  The  presumption  is  that  the  testator 
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did  not  intend  to  leave  any  pert  of  his  es- 
tate undisposed  oC  Authorities  cited.  Id. 
Warner  v.WiUard  (Conn.)  467 

II.  Bekkfioiabt;  Dibthebotion. 

9.  A  legatee  may  take  by  a  reputed 
name* 

Vermont  Baptitt  State  Oont.  v.  Ladd't  Bet. 
<Vt.)  874 

10.  A  will  devised  remainder  of  estate  to 
testator's  adopted  daughter  in  her  own  right; 
but,  if  she  died  without  issue  before  death  of 
testator's  wife,  then  it  devised  such  remainder 
to  heirs  at  law  of  said  wife.  The  adopted 
daughter  died  without  issue  before  wife's 
death.  The  wife  had  no  natural  children,  but, 
after  testator's  death,  she  adopted  defendant, 
who  survived  her.  Held,  as  testator  was  not 
the  adopting  parent,  the  burden  is  upon  de- 
fendant to  show  that  it  was  his  intention  to 
include  an  adopted  child. 

Wyeth  v.  Stone  (Mass.)  462 

11.  Testator  gave  portions  of  his  estate  to 
his  son,  a  grandson,  and  two  grand-daughters, 
and  provided  that  if  either  should  die  without 
issue,  his  or  her  share  should  go  to  others. 
Held,  the  term  "dying  without  issue" 
meant  so  dying  before  testator's  death,  and 
that,  as  legatees  survived  testator,  they  each 
took  an  absolute  estate. 

Coe  v.  James  (Conn.)  691 

12.  A  will  gave,  after  death  of  testator's 
wife,  all  the  estate  to  the  children  of  a  nephew 
and  the  children  of  a  niece,  to  be  equally  di- 
vided between  said  children,  and  directed  if 
either  of  said  children  should  die  and  leave 
lawful  issue,  such  issue  should  stand  in  place 
of  deceased  parent.  Held,  legatees  took  per 
stirpes. 

LockwooVi  Appeal  (Conn.)  679 

III.  Estate  Granted;  Absolute. 

18.  Where  testator  save  his  wife  the  use 

of  his  real  estate  during  life,  and  then,  after 
giving  some  legacies,  gave  residue  of  his  es- 
tate, after  payment  of  debts,  to  his  wife, — 
Held,  she  took  fee  of  real  estate. 

Warner  v.  Willard  (Conn.)  467 

14.  Testator,  after  giving  small  sums  to 
each  of  his  heirs,  devised  one  half  of  his  es- 
tate to  widow  during  widowhood,  and 
the  other  half  to  a  daughter,  and  re- 
mainder in  half  given  widow  to  same 
daughter.  Held,  the  daughter  took  a 
fee  in  whole  estate,  subject  to  devise  to 
widow. 

Bromley  v.  Gardner  (Me.)  489 

15.  A  will,  after  disposing  of  part  of  estate, 
ave  testator's  wife  the  residue*  "for  her 
neflt  and  support,  to  use  and  dispose  of 

as  she  may  think  proper,"  and  then  provided 
if  any  of  the  estate  should  be  left,  at  her 
death,  in  ber  possession,  it  should  be  equally 
divided  between  testator's  brothers  and  sis- 
ters. Held,  the  wife  took  an  absolute  es- 
tate, and  the  remainder  over  was  void  for  re- 
pugnancy. 

Stowell  v.  Hattingi  (Vt.)  184 

16.  The  decree  of  the  probate  court,  un- 
appealed  from,  ordering  the  executor  to  pay 
N.  B.B.,  v.  rv. 


the  residue  to  the  residuary  legatee,  "in  ac- 
cordance with  the  will,"  did  not  settle  the 
question  whether  she  took  an  absolute 
estate  or  one  for  life.  Id. 

17.  If  an  estate  be  given  generally  or  indefi- 
nitely, with  an  absolute  power  of  disposition, 
it  carries  a  fee,  and  a  remainder  over  is 
void  for  repugnancy.   Authorities  cited.  Id. 

185 

18.  Where  an  absolute  estate  is  in  terms 
given,  if  subsequent  passages  unequivocally 
show  testator  meant  legatee  to  take  a  life  inter- 
est only,  the  prior  gift  is  restricted  accord- 
ingly.  Authorities  cited.  LL 

19.  A  testatrix  first  devised  her  whole  es- 
tate* a  farm,  to  her  husband,  then  provided 
that  he  should,  have  a  life  support  on  farm, 
and  that  another  should  receive  his  support 
from  the  farm,  "in  accord  with  a  former 
agreement,"  when  there  was  no  such  agree- 
ment; she  then  attempted  to  make  some  pro- 
vision for  gravestones  for  herself  and  husband, 
and  finally  ordered  that  still  another  have 
the  residue  upon  a  certain  contingency. 
Held,  the  husband  took  the  estate  in  lee, 
subject  only  to  debts. 

Wallace  v.  Howes  (Me.)  147 

IY.  Lin  Estate;  Limttattoks;  Powers, 
etc. 

20.  A  devise  prior  to  Maine  Statutes  of 
1841,  without  words  of  inheritance, 
gave  only  a  life  estate,  unless  it  could  be 
gathered  from  whole  will  that  a  fee  was  in- 
tended. 

Bromley  v.  Gardner  (Me.)  489 

21.  A  beneficiary  under  a  will,  entitled  to 
a  life  support  out  of  an  estate  held  by  a  trus- 
tee, can  not  mortgage  the  estate. 

Borne*  v.  Dow  (Vt.)  717 

22.  A  mortgage  executed  by  such  benefi- 
ciary and  the  remainderman  is  valid  only  as 
against  the  latter,  except  so  far  as  it  secured 
money  used  in  paying  debts  resting  on  the 
estate.  Id. 

28.  Testator  gave  a  life  support  to  his  sister, 
and  secured  it  by  a  devise  in  trust  to  his  exec- 
utor, and  remainder  to  D.  The  legatees  exe- 
cuted a  mortgage  of  trust  property  to  H  to  se- 
cure a  note  for  money,  a  part  of  which  was 
used  in  paying  the  debts  of  the  estate.  Held, 
that  H,  having  notice  of  the  trust,  was  not  an 
innocent  purchaser;  that  he  could  not  invoke 
the  doctrine  of  subrogation;  and  that  the  bene- 
ficiary could  not  alienate  the  trust  property 
but  that  the  mortgage  should  stand  secu- 
rity for  so  much  of  the  money  as  went  to 
pay  the  debts  of  the  estate.  Id. 

24  Estates  limited  in  default  of  ap- 
pointment by  devisee  for  life  are  to  be  con- 
sidered as  vested  in  tenants  in  remainder 
during  the  continuance  of  the  power  of  ap- 
pointment, subject  to  be  devested  by  the  execu- 
tion of  the  power. 

Qrotvenor  v.  Bowen  (R.  I.)  760 

25.  The  devisee  for  life,  having  the 
power  of  appointment,  may  release  it  to 
the  tenants  in  remainder,  or  may  extinguish 
it  by  joining  with  them  in  a  deed  of  the 
property;  and  such  deed  will  convey  the  fee. 
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86.  The  objection  that  a  limitation  over  Is 
an  attempt  to  take  away  one  of  the  incidents 
of  ownership  does  not  apply  to  a  remain  e'er 
after  a  life  estate,  even  when  the  life  estate 
is  coupled  with  a  power. 

Welsh  v.  Woodbury  (Mass.)  266 
37.  The  objection  to  the  uncertainty  of 
the  •abject  of  the  limitation  over  nerer 
has  been  applied  to  a  life  estate  coupled  with 
a  power.  Id. 

28.  Where  testator's  wife  took  a  life  es- 
tate coupled  with  a  power,  and  the 
limitation  OTer  was  to  his  sister,  the  legacy 
to  his  sister  passed  to  her  administrator  upon 
her  death  before  death  of  life  tenant.  Id. 

29.  Testator  gave  his  widow  the  residue  of 
his  estate,  to  use  so  much  «s,  in  her  judgment, 
she  needed;  and  at  her  death  he  gave  the  re- 
mainder to  his  children.  Held,  that  a  Judg- 
ment recovered  by  administrator  e.  t.  a.  in 
the  Alabama  claims,  should  pass  to 
widow's  use* 

Pierce  v.  Stidvorthy  (Me.)  498 

V.  Dbmonstbattvh. 

80.  Certain  legacies  to  testator's  children,— 
Held,  to  be  demonstrative  and  not  spe- 
cific, a°d  that  by  the  terms  of  the  will  they 
must  be  paid  in  full. 

Bradford  v.  Brinley  (Mass.)  869 

VL  Executory;  Conditional;  Contingen- 
cy. 

81.  An  executory  devise  of  real  estate  can- 
not be  barred  by  any  method  of  alienation. 

Randall  v.  Joulyn  (Vt.)  909 

82.  Testatrix  bequeathed  her  estate  to  her 
son  provided  he  die  leaving  issue  who  could 
inherit  from  him,  and  in  failure  of  such  issue 
to  her  nephew  and  his  heirs.  Held,  this  was 
an  executory  devise*  and  that  the  son  took 
a  conditional  estate  only,  subject  to  be  de- 
feated by  his  death  without  children  or  their 
descendants  surviving  him.  Id. 

88.  Where  a  devise  over  depends  upon  a  defi- 
nite failure  of  issue  at  the  decease  of  the  first 
devisee,  an  estate  in  fee  simple  with  an 
executory  devise  is  created.  Authorities 
cited.   Id.  911 

84.  Under  a  devise  by  which  testator  gave 
residue  of  his  property  in  trust  to  pay  income 
to  widow  during  life,  and  at  her  death  to  pay 
and  convey  to  his  children  the  trust  property 
in  equal  proportions,  the  issue  of  any  de- 
ceased child  to  take  their  parent's 
•hare,  testator's  children  took  interests 
which  vested  at  his  death. 

Dodd  v.  Winship  (Mass.)  861 

86.  It  was  testator's  intention  by  such  devise 
to  create  a  condition  subsequent,  that  if 
any  child  died  before  the  widow,  leaving  is- 
sue, such  issue  should  take  as  substituted  leg- 
atees. The  children  took  vested  estates  liable 
to  be  devested.  They  could  assign,  but 
assignee  would  take  subject  to  same  contin- 
gency. Id. 

86.  If  trustees  negligently  allowed  a  child 
to  appropriate  part  of  fund,  it  is  a  breach 
of  trust.  Id. 

».  E.  R.,  V.  IV. 


87.  Testator  gave  the  use  and  income  of  hia 
property  to  his  wife  during  life,  she  to  retain 
possession  during  widowhood  or  life.  The 
property  was  placed  in  her  possession  for  the 
family,  and  for  the  education  and  support  of  a 
daughter,  and  in  trust  for  a  son,  and  she  was 
authorized  to  dispose  of  real  estate,  and  was 
constituted  trustee  for  son  during  life  or 
widowhood,  with  a  provision  that  after  death 
or  marriage  the  trusteeship  might  be  contin- 
ued by  court  of  probate,  and  property  divid- 
ed. Held,  the  widow  took  all  the  estate 
during  life,  or  so  long  as  she  remained  a 
widow,  in  trust  to  apply  income,  and  a  por- 
tion of  the  principal,  to  the  support  of  the 
family;  and  she  might  be  required  to  give 
bonds.  Expenses  in  recovering  a  portion  of 
the  estate,  and  in  an  amicable  action  for  con- 
struction of  the  will,  should  be  paid  from  es- 
tate. 

Simon*  v.  Simon*  (Conn.)  682 

88.  A  will  devised  shares  of  estate  to  neph- 
ews, and  provided  that  if  any  should  die  dur- 
ing life  of  their  mother,  leaving  issue,  such 
issue  should  be  entitled  to  one  share  of  estate 
by  representation.  Held,  nephews'  interests 
became  vested  on  testator's  death,  al- 
though subject  to  be  devested  by  contin- 
gency of  death  of  either,  during  mother's  life, 
leaving  issue;  and  that  such  interests  were  as- 
signable during  mother's  life. 

Lenz  v.  PretcoU  (Mass.)  419 

89.  Testator  devised  to  his  wife,  during  life, 
income  of  investments,  with  direction  that  at 
her  death  income  be  equally  divided  between 
his  sisters  and  two  nieces  so  long  as  they 
remain  unmarried,  and  that,  at  death  of  such 

Slatives,  whatever  remained  of  such  invest- 
ents  to  be  turned  over  to  a  certain  church 
society.  Held,  the  wife  having  died  before 
testator,  testator's  sister  and  nieces  took  in- 
come of  entire  estate;  that  marriage  would 
only  affect  rights  of  one  marrying;  that 
devise  to  church  society  was  not  void  for  un- 
certainty ;  and  that  one  third  of  his  estate  vests 
in  church  society  on  marriage  or  death  of 
each  such  relatives. 
King  v.  Grant  (Conn.)  812 

40.  In  a  cause  directing  the  payment  of  an 
annuity  to  mother  of  testator's  two  daughters 
during  life,  and  to  said  daughters  "so  long  as 
both  they  and  their  said  mother  shall  all  live," 
it  Is  impossible  to  supply  the  words 
"during  their  respective  lives,"  where  the 
subsequent  clause  provides  for  the  contin- 
gency of  one  daughter  dying  before  the 
mother. 

Towlev.  Delano  Qfaaa.)  178 

41.  Where  the  clause  also  provides  that  up- 
on death  of  one  daughter  there  shall  be  paid 
to  the  children  of  her  body,  or  child  of  her 
body,  if  but  one,  and  if  more  than  one  in 
equal  shares,  $10,000;  but  that  if  such 
daughter  shall  not  leave  a  child  living  at  her 
death,  testator's  brother  shall  retain  said  $10,- 
000  to  hie  own  use;  and  at  the  time  a  suit  in 
equity  was  brought  for  the  sale  of  certain  lands 
for  the  payment  of  the  charges  and  annuities 
created  by  the  will,  the  mother  had  died  leav- 
ing one  of  the  daughters,  a  widow  aged  61 
years,  with  living  issue,  and  the  other  daugh- 
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ter  unmarried,  aged  68  years  and  9  months, 
■without  issue,— it  was  directed  that  $10,000 
should  be  set  aside  to  be  paid  to  children 
of  widowed  daughter  at  her  decease,  but 
that  neither  she  nor  her  sister  should  receive 
the  annuity  after  death  of  mother,  and  that  a 
further  $10,000  should  be  set  aside  for  future 
children  of  unmarried  daughter  should  she 
leave  issue,  and  that  sufficient  lands  should  be 
•old  for  these  purposes.  Id. 

VII.  Residuary. 

42.  In  such  a  case  proceeds  of  sale  ge 
to  residuary  legatee,  in  absence  of  any 
specific  provision  in  relation  thereto. 

Emery  v.  Union  8oc.  (Me.)  688 

48.  A  general  legatee  is  entitled  to  every- 
thing which  turns  out  not  to  be  disposed 
of.   Authorities  cited.   Id.  642 

44.  Testator  may,  by  terms  of  bequest,  nar- 
row title  of  residuary  legatee  so  as  to  exclude 
lapsed  legacies.   Authorities  cited.  Id. 

VIIL  Tbust. 

45.  A  gift  for  the  support  of  another 
creates  a  trust. 

Phelps  v.  Phelps  (Mass.)  188 

46.  A  will  contained  the  following:  "After 
deducting  the  above  donations,  gifts,  and  pro- 
visions, one  half  of  the  income  of  the  remain- 
der of  my  property  I  give  to  my  son  H,  for 
the  support  of  himself  and  family, — at  his  de- 
cease to  be  disposed  of  to  his  legal  heirs  as  he 
shall  desire  or  direct,  by  will  or  other  ways. 
The  income  of  the  other  half  of  my  estate,  af- 
ter deducting  as  above  provided,  is  to  be  given 
to  my  son  J,  for  the  support  of  himself  and 
son  W  (the  support  of  the  son  shall  be  as  the 
father  shall  elect).  One  half  of  this  half  of 
my  estate  is  to  be  disposed  of  at  the  decease 
of  my  son  J,  to  his  heirs,  as  he  shall  direct, 
etc.  The  other  half  of  the  same,  which  my 
.son  J  is  to  receive  the  income  from,  shall  go 
to  my  grandson  W,  provided  said  executors, 
or  a  majority  of  them,  at  the  decease  of  my 
son  J,  shall  judge  said  grandson  to  be  a  per- 
son of  good  habits  and  capable  of  managing, 
etc.:  if  not,  it  is  to  go  to  my  legal  heirs." 
Held: 

(a)  That  the  executors*  by  the  provisions 
of  said  will,  are  vested  with  the  title  to  the 
real,  and  to  hold  the  personal*  property 
subject  to  the  trust. 

{b)  That  the  "donations,  gifts,  and  provi- 
sions" are  not  to  be  deducted  as  they  become 
due  and  payable.  Id. 

47.  A  provision  that  the  grandsons  should 
have  a  college  education,  and  that  the  execu- 
tors should  pay  each  of  them  annually,  while 
in  college,  a  certain  sum, — Held,  to  indicate  an 
intention  to  give  the  executors  the  es- 
tate in  trust.  Id. 

48.  Power  to  sell  all  the  estate,  and  in- 
vest the  proceeds  gives  estate  in  trust.  Id. 

49.  The  executors  become  trustees 

during  the  time  it  is  necessary  for  them,  under 
the  terms  of  the  will,  to  act  in  that  capacity. 

50.  Power  to  create  a  trust  for  a  specified 
purpose  does,  in  some  sort,   impair  the 

X.  B.  R.,  V.  rv. 


power  to  alienate  property.  Authorities 

cited. 

Barnes  v.  Dow  (Vt)  721 

51.  If  it  appears  from  the  will  that  it  was 
testator's  intent  that  beneficiary  should  have 
nothing  that  he  could  dispose  of.  it  will  be  as 
effectual  to  protect  the  trust  as  if  there  was  an 
express  clause  against  alienation.  Authori- 
ties cited.  Id. 

IX.  Widow. 

52.  A  will  made  in  a  Stato  where  a  gift 
to  the  wife  would  be  in  addition  to  dower 
unless  the  contrary  was  expressed  does  not 
acquire  a  new  meaning  upon  the  subsequent 
removal  of  testator  into  a  State  where 
testamentary  gifts  are  in  lieu  of  dower, 
unless  shown  to  be  in  addition  to  it. 

Staigg  v.  Atkinson  (Mass.)  851 

58.  A  statute  compelling  a  widow  to  elect 
between  her  dower  ana  the  provision  in  a  will 
does  not  affect  lands  outside  of  the 
State.  O. 

54.  A  widow's  dower  in  lands  in  Min- 
nesota is  bound  to  contribute  to  the 
payment  of  debts  secured  by  mortgage  up- 
on Massachusetts  lands  of  her  deceased  hus- 
band, where  they  were  both  domiciled  in  Mas- 
sachusetts at  his  death,  and  where,  by  the 
Minnesota  statute,  such  dower  is  made  subject 
to  the  payment  of  such  debts  as  are  not  paid 
from  the  personalty.  M. 

55.  Testator's  general  direction  to  pay 
debts  does  not  indicate  an  intent  to  charge 
the  interests  passed  by  the  will  in  exoneration 
of  such  dower  interest,  even  as  to  general 
residuary  devisees.  Id. 

X.  Ademption;    Assignment;    After Ac- 
quired Property. 

66.  Ademption.   A  devise  is  broken  by 
sale  of  real  estate  by  testator  in  his  lifetime. 
Emery  v.  Union  8oe.  (Me.)  588 

57.  The  probate  court  does  not  take  cog- 
nisance of  assignments*  by  legatees  or 
distributees,  of  their  interests,  and  a  bill  is 
equity  may  be  maintained  to  ascertain  the  va- 
lidity and  construction  of  such  an  assignment 

Lenz  v.  Preseott  (Mass.)  419 

58.  Unless  testator  clearly  manifested  his  in- 
tention that  his  will  shall  speak  of  the  day  of 
its  execution,  all  after-acquired  real  es- 
tate will  pass  under  the  devise. 

Dicker  son' a  Appeal  (Conn.)  74S 

69.  Where  a  will  made  in  1856,  testator  dy- 
ing in  1885,  contains  a  devise  of  all  real  estate 
within  specified  geographical  territory  to  one, 
of  all  else  in  the  world  to  others,  the  bequests 
exhaust  all  possibilities  of  ownership,  and  the 
will  speaks  for  the  testator  as  of  the  moment 
of  his  death;  and  the  bequests  include  all  the 
real  estate  owned  by  him  at  his  death.  22. 

XI.  Interest. 

60.  Legacies  cannot  earn  interest  which  will 
enure  to  the  benefit  of  the  legatees,  before 
the  time  specified  in  the  will  for  the  pay- 
ment of  the  legacies  or  of  their  income. 

Phelps  v.  Phelps  (Mass.)  18S 
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61.  Legacies  payable  at  a  certain  time  do 
not  bear  interest  until  that  time  arrives.  Au- 
thorities cited.   Id.  189 

Briefs  and  Notes. 

Rule  for  construction.   (Mass.)  180 

Intention  of  testator.  (Conn.)  467,  583; 
(Me.)  489;  (Mass.)  180,  186,  284 

Intention  to  be  gathered  from  will  alone. 
<Me.)  499 

Parol  evidence  to  show  intention;  when  ad- 
missible.  (Me.)  490 

Lfa  loci  rti  tita  governs  as  to  construction 
of  will;  existence  of  will  determined  as  to  real 
estate  by  lax  lad.   (Mass.)  ,  851 

Presumption  of  law  is  against  partial  intes- 
tacy.  (Conn.)  467;  (Me.)  589';  (Mass.)  186 

In  a  carefully  drawn  will  the  words  are 
looked  to  for  intent   (Conn.)  679 

Express  devise  cannot  be  controlled  by  sub- 
sequent ambiguous  words.   (Conn.)  467 
Supplying  defects  by  implication.  <Ma^ 

Deduction  from  legatee's  share  of  amount 
wrongfully  appropriated  by  prior  holder  of 
share,   (Mass.)  858 

"Relations"  is  construed  to  mean  statutory 
next  of  kin.  (Mass.)  44 
"Dying  without  issue."  NoU,  (Conn.)  691 
Disinheritance  of  heirs  at  law.  (Conn.)  584 
"Heirs  at  law"  defined.  (Mass.)  44,  468 
When  distribution  per  stirpes,  and  when 
per  capita.   (Conn.)  579 

Life  estates.  (Conn.)  584;  (Me.)  490 
<Mass.)  180,  858;  (Vt.)  185 
Limitations.  (Mass.)  957 
Remainder.  (Mass.)  468 
Life  estate;  remainders.  (Mass  J  186 
Tenant  for  life,  rights  to  custody  of  prop- 
erty.  (Me.)  499 

Power  to  life  tenant  to  appoint  or  charge 
estate  to  or  for  children  may  be  released. 
<R  I.)  760 

Extinguishment  of  power  of  appointment  by 
conveyance  of  life  estate.   (R.  1)  760 

Vested  and  contingent  interests. 
(Mass.)  421 

Contingent  fee  in  connection  with  life  estate. 
{Conn.)  584 

Vested  remainders.   (Mass.)  852 

Alienation;  subject  to  contingent  interests  of 
grandchildren.   (Mass.)  852 

Devise  to  wife  during  life  or  widowhood. 
(Conn.)  582 

Final  vesting  of  personal  property  post- 
poned.   (Mass.)  258 

Executory  devise;  conditional  estate. 
(Vt.)  909 

Demonstrative  and  specific  legacies. 
(Mass.)  873, 874 

Gift  of  part  of  a  specific  fund  is  specific. 
(Mass.)  878 

Trusts.   (Me.)  490 

Certainty.  (Mass.)  .85-187 
n.  E.  b.,  v.  IV. 


No  particular  form  of  words  is  necessary  to 
create  trust   (Conn.)  588,  584 

Charity  defined.   (Conn.)  820 
Power  of  sale.   (Mass.)  258 
Devise  of  residue  of  lands  to  residuary 
legatees  does  not  entitle  them  to  hold  it  free 
from  incumbrance.   (Mass.)  852 

Devises  and  legacies  failing  for  any  reason 
go  to  residuary  fund.   (Me.)  589 
Ademption.   (Me.)  589 

Distinctions  between  real  and  personal  estate 
in  respect  to  revoked  or  lapsed  legacies  or  de- 
vises abolished  by  statute.   (Me.)  589 

Provision  in  lieu  of  dower;  election.  (Mass.) 

861 

Election  may  be  implied  from  actions. 
(Mass.)  852 
After-acquired  proporty.  (Conn.)  744 

Probate  courts  not  take  cognizance  of  as- 
signment of  interests.   (Mass.)  420 

DISCONTINUANCE.    Bee  Roads  and 
Highways,  III. 

DISCOVERY. 

1.  A  bill  in  equity  for  discovery  only  is 
within  the  jurisdiction  of  the  court. 

Potty.  Toledo.  C.  &  St.  L.  R.  R.  Oo.  (Mass.) 

221 

2.  A  creditor  who  has  obtained  judgment 
in  Ohio  against  a  railroad  corporation  of  that 
State  may  file  a  bill  in  Massachusetts  against 
the  officers  and  the  majority  of  the  board  of 
directors  of  the  corporation,  who  reside  in 
Boston — all  the  stockholders  being  nonresidents 
of  Ohio— to  eompel  a  discovery  of  the 
names  of  stockholders  liable,  under 
Ohio  Laws*  to  contribute  toward  the  pay- 
ment of  plaintiffs  judgment,  and  of  the 
amount  of  stock  held  by  each,  so  far  as  these 
appear  on  the  books  of  the  corporation.  Id. 

8.  A  bill  will  lie  against  a  corporation 
and  its  officers  to  compel  a  discovery  from 
the  officers  to  aid  a  party  in  maintaining  or 
defending  a  suit  brought  against  the  cor- 
poration alone.   Authorities  cited.   Id.  227 

Briefs  and  Notes. 
Definition.   (Mass.)  224 
Equity  jurisdiction.   (Mass.)  222 
When  granted  as  a  sort  of  relief.  (Mass.) 

228 

Rules  that  discovery  may  not  be  had  from 
witness.   (Mass.)  222 
Not  confined  to  evidence.   (Mass.)  228 
No  objection  to  aiding  a  suit  against  stock- 
holders.  (Mass.)  224 

DISORDERLY      CONDUCT.  Bee 

Bbbach  of  the  Peace. 

DISORDERLY  HOUSES.   See  Bawdy 
and  Disorderly  Houses. 

DISSOLUTION.   See  Corporations,  10. 

DIVORCE.  See  Husband  and  Wife,  V. 

DOMICILE. 

1.  So  far  as  the  right  or  liability  to  be 
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taxed  depends  upon  domicile,  It  Is  an  inci- 
dent of  domicile. 
Pickering  v.  Oity  of  Cambridge  (Mass.)  47 

9.  A  change  of  domicile  to  aToid  taxa- 
tion moat  be  actual  change  of  home.  A 
mere  intention  in  the  mind  to  make  the  change 
is  not  sufficient.  Id. 

8.  Evidence  that  plaintiff  declined  to  ac- 
cept a  nomination  for  the  common  council  of 
Cambridge,  "on  the  ground  that  he  had  no 
connection  with  or  interest  in  the  affairs  of 
Cambridge,"  is  too  remote  to  show  that  he 
afterwards  actually  abandoned  his  dom- 
icile in  Cambridge.  Id. 

4.  Declaration*  of  plaintiff  in  his  own 
favor,  to  persons  not  representing  either  the 
city  of  his  past  or  the  place  of  his  future  dom- 
icile, are  inadmissible  so  far  as  they  are  state- 
ments of  a  past  fact.  Id. 

Bkikfs  and  Nona. 

Definition.   (Vt.)  878 

Once  existing  continues  until  another  is  ac- 
quired.  (Vt.)  878 

Change  of;  Intention.   (Mass.)  48 

DRAINS  AND  SEWERS.  Bee  Ease- 
ment, 8,  4;  Waters  and  Water- 
courses, 18-29. 

DUE  PROCESS  OF  LAW.  Bee  Con- 
stitutional Law,  16. 

EASEMENT.   See  Dkkd,  II.  b,  2i. 

1.  Whoever  grants  a  thing  is  understood  also 
to  grant  that  without  which  the  grant  itself 
would  be  of  no  effect    Authorities  cited. 

Boody  v.  Wateon  (N.  H.)  668 

9.  A  reservation  In  a  deed  can  not 
create  an  easement  in  a  stranger. 

Murphy  v.  Lee  (Mass.)  902 

8.  In  absence  of  prescription,  one  cannot 
use  afnatural  watercourse  through  land  of  an- 
other for  carriage  of  house  or  stable  drain- 
age; and  same  rule  applies  to  use  of  drain 
substituted  for  such  watercourse. 
.  Fiske  v.  Wetmore  (R.  I.)  794 

4  In  a  grant  of  a  right  of  drainage  "in  and 
through"  a  certain  private  way,  the  right  of 
drainage  to  an  outlet  beyond  the  way  is  not 
conferred  as  an  incident  to  easement  granted. 

Id. 

6.  Where  owner  of  land  subjects  one  part  of 
it  to  accommodations  resembling  continuous 
easements,  for  another's  benefit,  such  accommo- 
dations, by  conveyance  of  servient  parts,  be- 
come continuous  eaeements  for  benefit  of 
other  part.   Authorities  cited.   Id.  796 

6.  Abuse  of  prescriptive  right  does  not 
create  forfeiture  of  right. 

Masonic  Temple  Am.  v.  Harris  (Me.)  407 

Briefs  and  Notes. 

When  a  personal  right.  (Mass.)  90; 

Creation  by  deed.   (Mass.)  90 

Acquisition.  (Mass.)  208 

By  prescription.  (Me.)  407 
Encroachment  upon  quiet  enjoyment  pre 

vented  by  injunction.    (Me.)  407 

n.  e.  b.,  v.  rv. 


Extinguishment  by  parol.  (R  L)  749 

EJECTMENT.   Bee  Waters  ahd  WA- 
TERCOURSES, 8.  4. 

ELECTION.  Bee  Versus  ahd  Exaonon. 

EMINENT  DOMAIN.   See  Cemeteries; 

Municipal  Corporations,  IV.;  Rail- 
road Companies,  1-8;  Roads  ajtdHmh- 
watb,  H 

Upon  dismissal  of  a  petition  for  assessment 
of  damages  for  land  taken  by  Providence  for 
a  park,  under  Laws  1884,  chap.  481,  the  city 
is  entitled  to  costs. 

Aldrieh  v.  Oity  of  Providence  (R.  L)  783 


Brews  ahd  Notes. 

Right  of.  (Mass.) 
Title  taken.  (Mass.) 
Evidence  as  to  value  of  land 


196 
196 
(Mass.) 
829 

Costs,   fit.  I.)  759 

EQUITY. 

I.  In  General;  Jurisdiction  ;  Limita- 
tions. 

IL  Mistake;  Fraud. 
III.  Pabtdss;  Pleading;  Practice. 
Briefs  and  Notes. 

See  Account;  Contribution;  Corporations, 
7;  Discovery;  Injunction;  Srt-Otf  and 
Counterclaim  ;  Specific  Perform- 
ance. 

I.  In  General;  Jurisdiction;  Ltmratioeb. 

1.  The  jurisdiction  which  courts  of  equi- 
ty exercise  as  ancillary  to  that  of  other- 
courts  is  not  confined  to  courts  of  the  same 
State. 

Pott  v.  Toledo,  0.  <t  St.  L.  R.  R.  Co.  (Mass.) 

921 

9.  Equity  has  jurisdiction,  although  there 
is  pending  in  the  county  court,  on  appeal 
from  the  probate  court,  a  cause  between  the 
same  parties  and  involving  the  same  i 


v.  Dow  (Vt)  717 
8.  A  bill  may  be  maintained  where  the  same 
is  a  reasonably  necessary  process  and  con- 
venient procedure  for  speedily  and  eco- 
nomically establishing  plaintiff's  rights. 
Tatker  v.  Lord  (N.  H.)  157 
A  Equity  will  protect  a  person  acting 
under  its  process  in  the  execution  of  a  de- 
cree or  decretal  order,  against  suits  at  law, 
and  will  compel  parties  to  apply  to  it  for  re- 
lief.  Authorities  cited. 
Lyman  v.  Central  Vt.  B.  R  Co.  (Vt.)  789 

5.  Courts  of  equity  act  in  analogy  to  Stat- 
ute of  Limitations.  Authorities  cited. 

BbUieter  v.  York  (Vt)  899 

II.  Mistake;  Fraud. 

6.  Accident  defined. 

Kopper  v.  Dyer  (Vt.)  999 
i    7.  Equity  has  jurisdiction  to  correct  asic- 
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takes  in  policies  of  Insurance.  Author- 
ities cited. 

Palmer  v.  Hartford  F.  Ins.  Oo.  (Conn.)  474 

8.  Equity  may  reform  a  contract  where 
there  has  been  an  omission  of  a  material  stip- 
ulation by  mistake.  Authorities  cited.  Id.  478 

9.  Where  one  has  acted  In  Ignorance  of 
facts  merely*  equity  will  not  afford  relief, 
where  actual  knowledge  could  have  been  ob- 
tained by  diligence  ana  inquiry.  Authorities 
cited. 

Durkee  v.  Durkee  (Vt.)  184 

10.  A  bill  charging  that  the  debt  for  which 
complainants  recovered  judgment  was  con- 
tracted by  defendant  under  an  assurance  on 
her  part  that  she  would  pay  it  out  of  her  dow- 
er right,  and  that  she  fraudulently  refrains 
from  having  her  dower  assigned  so  that  com- 

61ainants  shall  not  levy  their  execution  upon 
.  does  not  charge  such  fraud  as  gives  juris- 
diction in  equity. 
Maaon  v.  Gray  (R  I.)  597 

11.  Mere  inaction,  where  there  is  no  le- 
gal duty  to  act,  is  not  cognizable  as  fraud  in 
equity,  whatever  motives  may  influence  the 
nonacting  party.  Id. 

III.  Parties;  Pleading;  Practice. 

18.  It  is  not  indispensable  that  all  parties 
should  have  an  interest  in  all  matters  con- 
tained in  the  suit. 
Lew  v.  Prcscott  (Mass.)  419 
18.  It  is  sufficient  if  each  party  has  an  in- 
terest in  some  matters  in  suit,  and  that  they 
are  connected  with  the  others.  Id. 

14.  When  plaintiff  has  a  demand  growing 
out  of  an  assignment  by  wbich  every  defend- 
ant is  affected,  and  their  various  interests  are 
so  blended  that  it  would  be  impossible  to  sep- 
arate the  investigation  of  them  with  conve- 
nience, they  should  all  be  joined  as  defend- 
ants. Id. 

15.  Even  if  one  party  is  a  necessary  party 
to  some  portion  only  of  case,  the  bill  is  not 
necessarily  multifarious.  Id. 

16.  Where,  to  prevent  a  multiplicity  of 
suits,  and  that  rights  of  all  parties  may  be  set- 
tled, and  that  all  persons  interested  in  subject- 
matter  may  be  bound  by  decree,  a  bill  affords 
the  only  appropriate  remedy,  it  can  not  be 
held  multifarious.  Id. 

17.  A  bill  seeking:  relief  of  one  kind 
against  one  defendant  and  another  against 
the  others,  is  multifarious. 

Tullar  v.  Baxter  (Vt.)  180 

18.  This  objection  must  be  raised  before 
final  hearing.  Id. 

19.  New  parties  cannot  be  brought  into 
a  case  by  cross-bill. 

Kopper  v.  Dyer  (Vt.)  868 

20.  A  cross-bill  will  be  dismissed  where 
some  of  defendants  succeed,  although  it 
was  taken  pro  eonfetso  as  to  others,  if  they  all 
are  jointly  interested.  Id. 

21.  A  jurisdictional  question  should 
be  raised  by  plea  or  motion;  it  cannot  be 
raised  before  master. 

Smith  v.  Rock  (Vt.)  868 

N.  B.  B.,  V.  IV. 


22.  An  answer,  as  evidence,  is  to  be 
weighed  like  other  evidence. 
McLane  v.  Johtuon  (Vt.)  611 

28.  A  demurrer  incorporated  into  an  an- 
swer is  not  available.  Id. 

24.  A  declaration  in  trespass  may  be  filed  as 
an  amendment  to  a  bill  in  equity. 

Tasker  v.  Lord  (N.  H.)  157 

25.  s  An  application  to  amend  an  answer 
is  not  available  when  made  to  master. 

Smith  v.  Rock  (Vt)  868 

26.  After  defendant  has  appeared,  and  the 
bill  has  been  taken  as  confessed  for  want 
of  an  answer,  he  still  has  a  right  to  be 
heard  upon  the  form  of  the  decree,  and  to  ap- 
peal therefrom. 

Blanchard  v.  Cooke  (Mass.)  68 

27.  The  court  will  not  entertain  an  objec- 
tion first  taken  at  final  hearing;,  if  it  can 
make  a  decree  disposing  of  the  case  on  its 
merits.   Authorities  cited. 

Tullar  v.  Baxter  (Vt.)  188 

28.  Even  if  a  trial  by  jury  be  claimed  and 
allowed,  the  court  might  so  mould  the  is- 
sues and  direct  the  course  of  the  trial  as  to 
avoid  many  of  the  difficulties  attending  a  trial 
at  common  law.   Authorities  cited. 

Pierce  v.  Equitable  L.  Astur.  Soe.  (Mass.)  881 

29.  When  the  master's  finding;  is  equiv- 
ocal as  to  the  allowance  of  interest,  the  orator 
will  not  be  allowed  more  than  claimed  by  his 
appeal,  nor  will  he  be  allowed  to  amend. 

Robinson  v.  Musitquoi  R.  R.  Co.  (Vt.)  891 
80.  As  the  orator  put  his  bill  upon  false 
ground,  defendant  is  entitled  to  his  costs. 
Kopper  v.  Dyer  (Vt)  868 

Briefs  and  Notes. 

Remedy  at  law.  (Mass.) 420,'  642;  (N.H.V 
888;  (Vt)  184,  864 

May  vary,  qualify,  restrain,  and  model 
remedy.   (Me.)  705 

Doctrine  of  marshaling;  assets. 

Account.  (Conn.)  479 
Balance;  decree.   (Vt.)  129 

Fraud,  accident,  or  mistake;  relief.  (Vt> 
869,  721;  (Mass.)  219,  885 
Mistake;  mutuality;  reformation  of  con- 
tract  (Conn.)  471;  (Mass.)  852 
Fraud;  diligence  in  asking  relief.  (Vt.)  876 
Fraud;  pleading.   (R.  I.)  597 
Laches.    (Conn.)  472 
Limitation  of  actions.   (Conn.)  592 
Parties.  (Conn.)  478;  (Me.)  779;  (Mass.) 
420;  (Vt)  612 
Pleading:  multifariousness.   (Mass.)  420; 
(Vt)  180 
Preventing  multiplicity  of  suits.  (N.ET.)  158 
Relief  under  prayer  for  general  relief. 
(Mass.)  642 
Cross-bill;  parties.   (Vt)  869 

ERROR.   Bee  Appeal  and  Error. 

ESTATES  OF  DECEDENT.  Bee  De- 
scent and  Distribution;  Devise  and 
Legacy;  Executors  and  Administra- 
tors; Will. 
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ESTOPPEL.  Bee  Contract,  15;  Cove- 
nant, 8;  Intoxicating  Liqdobb,  86; 
Police  and  Police  Departments,  8; 
Review,  2. 

A  party  availing  himself  of  estoppel  by 
conduct  must  show  affirmatively  that  he  has 
acted  in  reliance  upon  the  fact  being  otherwise 
than  it  is  claimed. 

Wells  v.  Austin  (Vt.)  799 

Briefs  and  Notes. 

Doctrine  of:  applies  to  a  State.  (Conn.) 

848 

By  deed.  (Conn.)  842;  (Me.)  150 
In  pais,  defined.  (Me.)  407 
Matter  in  pais  need  not  be  pleaded.   (Mass. ) 

867 

By  conduct.  (Conn.)  589;  (Vt.)  799 
By  acts.  (Me.)  501;  (Vt)  875 
By  admissions.   (Mass.)  685,  686 

By  silence.   (Mass.)  889;  (Me.)  407 
Mere  silent  acquiescence  does  not  amount  to 
waiver.   (Me.)  502 
Party  making  no  objection  to  jurisdiction  of 
court  until  adjudication  is  estopped  from  sub- 
sequently objecting  to  its  decision.  (R.  I.)  758 
By  acts  of  employees.    (Vt.)  895 

EVIDENCE. 

I.  Presumption. 
II.  Pabol. 

III.  Declarations;  Admissions. 

IV.  Competency;  Res  Inter  Alios. 
V.  Opinions;  Experts. 

Briefs  and  Notes. 

See  Deed,  1,  2;  Depositions;  Domicile,  8,  4; 
Frauds,  Statute  of,  6;  Husband  and 
Wife,  7,  8,  14-17;  Nuisance.  6,  7;  Re- 
ceipt, 8;  Replevin;  Waters  and 
Watercourses,  26;  Witness. 

L  Presumption. 

1.  One  is  presumed  to  know  the  laws  of 

the  country  in  which  he  transacts  business. 
Authorities  cited. 
Jones  v.  Surprise  (N.  H.)  294 

2.  A  person's  death  may  be  presumed  from 
his  not  being  heard  from  for  seven  years. 
Authorities  cited. 

Boody  v.  Watson  (N.  H.)  568 

8.  Where  an  answer  offered  in  evidence 
earries  with  it  the  presumption  that  it 
was  made  under  defendant's  instruction, 

his  testimony  that  he  had  never  seen  the  an- 
swer and  did  not  know  its  contents,  without 
denying  that  he  had  given  instructions  for  it, 
will  not  overcome  the  presumption  which  au- 
thorizes its  introduction  in  evidence. 
Johnson  v.  RusteU  (Mass.)  217 

II.  Parol. 

4.  Parol  evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  any  written  in 
strument.   Authorities  cited. 

Wood  v.  Moriariy  (R  I.)  261 

5.  Parol  evidence  of  conversations  between 
n.  b.  r.,  v.  VL 


parties  previous  to  execution  of  deed  is  never 
admissible  to  contradict  the  deed. 
Smith  v.  FUsgeroM  (Vt.)  515 

6.  Nor  are  the  acts  or  declarations  of  parties 
before  or  after  its  execution  admissible  to  show 
their  understanding  of  the  deed.  Id. 

7.  The  effect  of  a  deed  cannot  be  controlled 
by  oral  evidence.   Authorities  cited. 

Knapp  v.  Bailey  (Me.)  159 

8.  Where  a  deed  conveys  the  right  to  erect 
a  dam,  as  to  the  location  of  which,  as  described 
in  the  deed,  there  is  no  dispute,  evidence  to 
prove  a  different  location  Is  inadmissible. 

Oage  v.  Barnes  (N.  H.)  891 

9.  Where  a  deed  or  mortgage  conditioned 
for  future  support  is  ambiguous,  and  refers 
to  a  former  agreement,  parol  evidence  b 
admissible  to  prove  where  the  support  is  to 
be  furnished. 

Young  v.  Young  (Vt)  907 

10.  When  an  instrument  Is  a  deed,  it  is  per- 
missible to  prove  some  other  considera- 
tion than  that  which  is  expressed,  provided  it 
does  not  alter  the  effect  of  the  instrument. 

Wood  v.  Moriariy  (R  L)  269 

11.  Parol  evidence  is  admissible  to  prove 
an  additional  consideration  in  an  instrument 
under  seal.  Id. 

1 2.  Parol  evidence  is  admissible  to  explain 
an  accountable  receipt  for  money,  and  to 
prove  the  basis  of  the  accountability,  and 
when  and  to  whom  the  accounting  is  to  be 
had. 

McLane  v.  Johnson  (Vt.)  611 
18.  Parol  evidence  is  admitted  to  prove  or 
disprove  resulting  trusts. 
Moore  v.  Stinxm  (Mass.)  654 

14.  Trusts  concerning  land,  except 
such  as  may  arise  or  result  oy  implication  of 
law,  shall  not  be  created  or  declared  un- 
less by  an  instrument  in  writing  signed  by 
the  party  making  or  declaring  the  same,  or  by 
his  attorney.  Id. 

15.  Extraneous  evidence  is  admissible  to 
prove  every  material  fact  known  to  parties 
when  writings  were  executed.  Authorities 
cited. 

Hinckley  v.  Hinckley  (Me.)  597 
III.  Declarations;  Admissions. 

16.  The  admission  of  declarations  of  the 
party  favorable  to  himself,  as  part  of  res 
gestae,  should  be  confined  to  very  narrow 
limits;  and  the  rule  should  be  more  rigidly 
enforced  since  parties  have  been  permitted  to 
testify.  ■ 

Pickering  r.Oity  of  Cambridge  (Mass.)  47 

17.  Memoranda  in  day  book  of  one  de- 
ceased, and  in  his  handwriting,  are  not  admis- 
sible in  favor  of  his  estate. 

Barnes  v.  Dow  (Vt.)  717 

18.  Admissions  bjr  the  grantor  of  a  trust 
deed,  subsequent  to  the  deed,  are  not  compe- 
tent as  against  the  trustee,  by  the  fact  that  such 
grantor  is  one  of  the  cestui*  que  trust. 

Warren  v.  Carey  (Mass.)  897 

19.  Where  a  grantor  is  allowed  to 
fact  by  another,  he  may  do  so  by 
Authorities  cited. 

Knapp  v.  Bailey  (Me.)  150 


Digitized  by 


Google 


Evidence,  IV. — Exceptions. 


955 


30.  Declarations  of  deceased  grantor 

as  to  his  title  are  not  made  admissible  in 
grantee's  fav6r  by  fact  that  his  declarations  on 
a  prior  occasion  in  disparagement  of  his  title 
were  given  in  evidence  against  grantee. 
Royal  v.  Chandler  (Me.)  408 

21.  Though  it  may  be  competent  to  show 
by  written  admissions  of  devisee  that  he 
took  property  in  trust,  such  proof  can  not 
affect  title  of  third  party  purchasing  with- 
out notice  of  any  trust. 

Bromley  v.  Gardner  (Me.)  489 

22.  The  court,  in  its  discretion,  can  admit 
the  declaration  of  an  agent  before  the  agency 
is  shown. 

Chamberlain  v.  Fuller  (Vt)  614 

28.  The  declarations  of  an  agent  are  not  ad- 
missible against  a  principal,  unless  made  at  the 
very  time  he  is  doing  an  act  that  he  was  au- 
thorized to  do,  and  concerning  the  act  that  he 
is  then  doing. 

Baldwin  v.  BouNedap  (Vt.)  124 

IV.  Competency;  Res  Inter  Alios. 

24  Where  evidence  was  offered  for  a  pur- 
pose for  which  It  was  competent,  and  was  ex- 
cluded for  reasons  that  applied  equally  to  an 
offer  for  another  purpose,  the  plaintiff  is  not 
bound,  when  he  reaches  the  other  part  of  bis 
case,  to  again  tender  the  evidence  which 
was  rejected. 

Johnson  v.  RasteU  (Mass.)  217 

25.  Evidence  to  prove  agreement  between 
-attorneys  in  a  former  suit*  to  affect  the  de- 
fendant in  the  pending  suit,  is  properly  re- 
jected where  it  is  not  sufficiently  definite  and 
certain  to  show  any  admission  by  the  defend- 
ant's attorney.  Id. 

26.  A  judgment  offered,  being  res  inter 
alios,  is  properly  excluded.  Id. 

V.  Opinions;  Experts. 

27.  Testimony  of  a  conductor,  who  had 
previously  been  a  brakeman,  that  in  his  opin- 
ion a  train  ought  to  have  been  stopped 
quicker  than  it  was. — Held,  admissible  in  an 
action  on  a  life  insurance  policy. 

Freeman  v.  Travelers  Int.  Co.  (Mass.)  621 

28.  To  prove  that  a  substance  takes  away 
the  pain  of  filling  teeth,  evidence  by  those 
upon  whom  it  has  been  used  is  admissible,  al- 
though they  are  not  experts. 

Reeve  v.  Bennett  (Mass.)  _  428 

Briefs  and  Notes. 

Judicial  notice  taken  of  customs  of  banks 
and  banking.   (Conn.)  788 

No  presumption  of  law  that  self-destruc- 
tion arises  from  insanity.    (Vt.)  859 

Presumption  of  knowledge  of  date  of  instru- 
ment signed.   (Me.)  155 

Presumption  of  knowledge  of  contents  and 
meaning  of  written  instrument   (Mass.)  240 

Presumption  of  knowledge  conclusive,  in 
absence  of  fraud.   (Mass.)  240 

Written  notice  to  party  to  pay  money, 
provable  by  parol,  with  proof  of  notice  to 
produce  written  notice.   (Me.)  788 

IT.  B.  R.,  V.  IT. 


Judicial  record.  (Me.)  664 
Judgment.  (Mass.)  850 
Pleadings  are  not  admissions.  (Mass.) 

218 

Pleadings  in  another  case.  (Mass.)  217 
Res  inter  alios  acta.  (Mass.)  456 
Parol;  not  admissible  to  alter  or  contradict 
written  instrument.  (Conn.)  471;  (Vt.)  515 
To  vary  written  contract.  (Mass.)  680,  686 
To  establish  resulting  trusts.  (Mass.)  655 
Latent  ambiguity  in  written  contract  (Mass.) 

882 

Collateral  facts.   (Mass.)  41,484 
Collateral  circumstances  may  designate  place 
of  performance  of  contract.   (Vt.)  908 
To  explain  meaning  of  written  agreement. 
(Mass.)  882 
To  explain  receipt   (Vt.)  612 
To  show  deed  absolute  Intended  as  mort- 
gage.  (Mass.)  680,  685 
To  show  that  bill  of  sale  was  intended  only 
as  collateral  security.   (Mass.)  680 

To  show  meaning  of  written  instrument 
(Me.)  490 
Parol;  to  identify  subject-matter.  (Mass.) 

To  apply  description  in  deed.  (Mass.)  652 
To  supply  omissions.  (Conn.)  788 
To  show  consideration.  (R.  I.)  269 
Want  of  consideration  may  be  proved. 
(Conn.)  80 

Parties'  own  declarations  admissible 
when  part  of  ree  gesla.   (Me.)  788 

Declarations  by  grantor  of  deed  subsequent 
to  deed.   (Mass.)  867 

Admissibility  of  evidence  of  grantor  to  im- 
peach title  conveyed  by  deed.   (Me.)  148 
Past  facts.   (Mass.)  48 
Of  agent   (Me.)  487 
Of  agent  must  be  ret  getta.   (Vt)  125 
Dying  declarations.  (Conn.)  787 
Expert;  qualification;  knowledge  is  pre- 
liminary question  for  courts.   (Mass.)  628 
Discretion  of  court.   (Me.)  694 
Insanity.   (Vt)  859 
When  animus  is  in  question,  evidence*  of 
transaction  with  other  parties  admissible. 
(Mass.)  48 
Weight  of,  is  for  jury.   (Me.)  412 

EXCEPTIONS.  See  Appeal  and  Error. 

1.  A  petition  to  prove  exceptions  is  ex- 
clusively within  the  jurisdiction  of  the  full 
court;  and  a  party  has  the  right  to  have  the 
full  court  revise  the  findings  of  the  commis- 
sioner appointed  to  aid  the  court 

Kaiser  v.  Alexander  (Mass.)  687 

2.  The  following  verification  to  a  peti- 
tion to  prove  exceptions  is  insufficient :  '  'Then 
personally  appeared  the  above-named  A  (peti- 
tioner's attorney),  and  made  oath  that  the  facts 
set  forth  in  the  foregoing  petition  *  *  *  are 
true,  to  the  best  of  my  knowledge  and  belief;" 
but  the  respondent  having  waived  the  right  to 


Digitized  by 


Google 


966 


Execution  —  Eiecutobb  and  Administrators,  L 


object  thereto,  the  report  will  not  be  set  aside 
by  reason  thereof.  Id. 

8.  Respondent  may  have  the  material  evi 
deuce  taken  by  the  commissioner  report- 
ed to  the  full  court.  Id. 

4.  A  statement  that  a  witness  for  defense  was 
allowed  to  give  certain  testimony,  which  was 
"without  contradiction,"  is  not  equiva- 
lent to  a  statement  that  the  court  found  his 
testimony  to  be  true. 

Birch  y.  Hutching*  (Mass.)  686 

6.  Exceptions  to  the  whole  charge  and  rul- 
ings of  the  judge,  there  being  no  requests  for 
rulings,  and  no  specifications  of  any  exceptions 
to  the  charge,  are  irregular  and  improper. 

Dwyer  v.  Fuller  (Mass.)  88 

6.  An  exception  to  admissibility  of  evi- 
dence on  one  point  does  not  ordinarily  raise 
question  of  nonsuit  for  want  of  evidence 
on  another. 

Willey  v.  Portsmouth  (N.  HO  296 

7.  It  is  not  enough  for  a  bill  to  state  that 
evidence  was  admitted  under  objections. 

Noye*  v.  Smith  (Me.)  788 

8.  If  exceptions  are  not  stated,  it  must  be 
inferred,  as  against  excepting  party,  that 
they  were  correct. 

Ehron  v.  Brock  (Mass.)  424 

9.  It  must  appear  that  evidence  was  ad* 
mitted  to  injury  of  excepting  party. 

Noyee  v.  Bmth  (Me.)  788 

10.  The  excepting  party  must  affirma- 
tively show  he  has  been  aggrieved. 

Spinney  v.  Bowman  (Me.)  699 

11.  Whether  a  verdict  is  against  the  evi- 
dence is  a  question  of  fact 

Little  v.  Upham  (N.  H.)  295 

Briefs  and  Noras. 

Sufilciency  of  statement  of  case  to  show 
erroneous  ruling.   (Me.)  142 

Objections  to  testimony  must  be  specific. 
(Me.)  790 
General  objection  to  instructions  is  nuga- 
tory.  (Mass.)  889 
Court  will  look  at  whole  case.   (Me.)  790 
Excepting  party  must  be  prejudiced  by  rul- 
ings.  (Me.)  142 
Excepting  party  must  show  injury  to  him- 
self.  (Me.)  788 
Only  testimony  in  bill  considered.  (Me.)  142 
Findings  of  fact.   (N.  H.)  299 
Findings  of  fact;  evidence.   (Me.)  282 

Verdict  not  set  aside  for  erroneous  rul- 
ing not  called  to  attention  of  presiding  judge. 

EXECUTION. 

1.  Right  to  take  real  estate  upon  levy  of  ex- 
ecution can  be  exercised  only  upon  real 
estate  of  living  debtor. 

Flynn  v.  Morgan  (Conn.)  816 

2.  Execution  returned  too  early  is  le- 
d  as  against  special  bail,  unless  he  has 
pn  injured  thereby. 

Brewster  v.  Ootoen  (Conn.)  829 
8.  The  rule  at  common  law,  that  the  sheriff 
N.  E.  b,,  v.  IV. 


who  begins  the  service  of  an  execution  dur- 
ing his  term  of  office  shall  finish  it,  though 
his  term  of  office  expires  before  he  can  do  so, 
has  not  been  modified  by  R  I.  Pub.  Stat.  chap. 
28,  §  1,  nor  chap.  201,  f  29. 

Dotiter  v.  OoUingwod  (R  L)  104 

4.  When  a  deputy  sheriff  had  In  his  cus- 
tody, at  the  time  of  the  qualification  of  the  suc- 
ceeding sheriff,  goods  on  which  be  had  previ- 
ously levied  an  execution,  his  subsequent  re- 
tention of  the  goods  was  legal.  Id. 

6.  Land  was  sold  as  one  lot.  It  was  in 
fact  divided  by  stone  walls  into  six  lots. 
Held,  immaterial,  the  land  being  correctly  de- 
scribed, and  under  one  ownership. 

Howland  v.  PeUey  (R  I.)  827 

6.  The  sale,  after  proper  advertisement, 
took  place  at  the  sheriff's  office  some  twenty 
miles  distant  from  the  land.  Held,  immaterial; 
the  time  and  place  being  in  the  discretion 
of  the  officer.  Id. 

7.  To  satisfy  the  execution,  a  strip  was  sold 
from  the  side  of  the  lot,  but  so  that  por- 
tions sold  and  unsold  abutted  on  the  highway. 
Held,  the  mode  of  sale  was  proper.  Id. 

8.  The  debtor  claimed  the  sale  to  be  un- 
fair because  of  an  understanding  that  the  land 
was  redeemable  on  paying  the  debt  and  costs, 

Erovided  a  fair  price  was  obtained.  Held, 
e  had  no  cause  for  complaint,  it  not  appear- 
ing that  the  understanding  was  detrimental  to 
him.  id. 

10.  Generally,  when  a  sale  is  set  aside 
for  inadequacy,  etc.,  it  will  be  on  the  prin- 
ciple of  redemption,  allowing  the  deed  to  stand 
as  security  for  all  money  advanced.  Author- 
ities cited.  Jd 

Briefs  and  Notes. 

Levy  upon  real  estate  of  decedent.  (Conn.) 

814,  816 

Levy;  return.   (Conn.)  814 

Liability  of  sheriff,  upon  demand,  to  pay 
over  what  received.   (R  £)  105 

Right  of  sheriff  to  finish  services  of  execu- 
tion after  term  of  office  expired.   (R  L)  106 

EXECUTORS  AND  ADMINISTRA 
TORS. 

I.  Appointment;  Who  Can  Ba- 
ll. In  General;  Liability. 

III.  Claims;  Actions. 

IV.  Bale. 

V.  Account. 
VI.  Bond. 

Briefs  and  Notes. 

See  Appeal  and  Error,  III. ;  Devise  akv 
Legacy;  Set-Off  and  Counterclaim 
6-9;  Will;  Witness,  8-6. 

L  Appointment;  Who  Can  Be. 

1.  Nonresidence  is  not  an  insuperable 
objection  to  the  appointment  of  an  executor. 
Hammond  v.  Wood(R.L)  918 

9.  In  Rhode  Island  a  married  woman  can 
not  be  an  executrix  in  a  case  where  a  bond  is 
required,  as  she  is  incapable  of  giving  such 
bond.  LL 
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3.  The  bond  of  a  third  party  can  not 

ondof  the  exec- 


be  accepted  in  lieu  of  the  bond 
<itrix. 

II.  In  General;  Liability. 


Id. 


4.  Mortgages  are  assets  in  adminis- 
trator's hands,  to  be  administered  as  personal 
estate.  The  title  remains  in  him  till  re- 
deemed, sold,  cr  distributed. 

Hemmenway  v.  Lynde  (Me.)  414 

5.  A  note  given  by  an  administrator 
to  take  up  a  note  given  by  intestate  in  his  life- 
time oinds  him  personally. 

White  v.  Thompson  (Me.)  187 

6.  An  indorser  upon  such  a  note,  who  is 
•compelled  to  pay  it,  becomes  the  creditor 
of  the  administrator.  Id. 

7.  A  statute  giving  a  creditor  a  remedy 
in  equity,  when  he  had  failed  to  seasonably 
present  and  prosecute  his  claim,  affords  no 
remedy  to  such  an  indorser.  Id. 

8.  An  allowance  by  the  probate  court  for 
the  support  of  the  widow  and  children  of 
decedent  out  of  the  estate,  during  the  settle- 
ment thereof,  is  not  attachable  by  a  cred- 
itor of  the  widow. 

Barnum  v.  Boughton  (Conn.)  94 
/ 

III.  Claims;  Actions. 

9.  A  deceased  wife's  administrator  may 
Amend  his  claim  against  estate  of  her  de- 
ceased husband,  so  as  to  present  a  claim  for 
money  received  by  husband  under  an  express 
trust,  instead  of  a  loan  as  first  presented. 

Gomstock's  Appeal  (Conn.)  592 

10.  An  action  may  be  maintained  against 
an  administrator,  on  a  claim  against  the  es- 
tate, if  commenced  within  two  years  and 
six  months  after  notice  of  the, appoint- 
ment of  administrator. 

Gould  v.  Whitmans  (Me.)  670 

11.  Such  action  is  continued  at  cost  of 
plaintiff,  if  he  did  not,  within  two  years  after 
notice  of  appointment,  and  thirty  days  before 
-commencement  of  action,  present  claim  to 
administrator,  and  demand  payment.  Id. 

12.  A  tender  of  payment,  during  time  of 
continuance  of  action,  will  bar  the  same,  and 
the  defendant  will  recover  costs.  Id. 

18.  A  bill  in  equity  by  the  administrator  d. 
b.  n.  e.  t.  a.  against  a  former  executor, 
alleging  that  defendant  sold  real  estate  under 
a  power  in  the  will,  and  refuses  to  ac- 
count, can  not  be  maintained. 

Ammidovm  v.  Kineey  (Mass. )  641 

14.  In  a  bill  in  equity  to  obtain  title  to  real 
estate  from  an  administrator,  which  it  was  al- 
leged his  decedent  held  in  trust,  heirs  of  de- 
ceased should  be  joined  as  defendants. 

Wiley  v.  Davie  (Me.)  779 

15.  In  such  case  complainant  can  not 
-testify  to  facts  alleged  when  administrator 
-does  not  Id. 

16.  Owner  of  unsatisfied  judgment 
against  administrator  can  not  obtain 
lien  against  land  belonging  to  decedent's 
.estate. 

Flynn  v.  Morgan  (Conn.)  818 
x.  m.  r.,  v.  rv. 


IV.  Sale. 


17.  If  a  decedent  dies  seised,  the  power 
given  by  statute  to  administrator  can  not  be 
defeated  by  any  subsequent  disseisin. 

Knowlee  v.  BlodgeU  (Ft.  I.)  87 

18.  A  disseisin  by  execution  sale  of  in- 
terest of  heir,  does  not  defeat  the  ad- 
ministrator's statutory  power  to  sell.  Id. 

19.  A  deed  by  an  executor  in  pursuance  of 
a  sale  to  pay  debts  is  effectual  to  convey  the 
real  estate  sold.  Id. 

V.  Account. 

20.  In  proceedings  in  the  probate  court, 
upon  the  allowance  of  an  account  of  an  exec- 
utor, the  court  can  not  give  directions 
for  future  actions  of  executor.  Authori- 
ties cited. 

Bwaeey  v.  Jaques  (Mass.)  44 

21.  An  executor's  account  can  be  rendered 
only  in  probate  court,  and  the  supreme 
court  has  jurisdiction  only  as  the  supreme 
court  of  probate  on  appeal. 

Ammidovm  v.  Kineey  (Mass.)  641 

22.  Great  latitude  is  allowed  in  reopening 
and  correcting  errors  in  accounts  of  exec- 
utors, etc 

Dodd  v.  Winship  (Mass.)  851 
28.  A  probate  court  may  reopen  an  account, 
even  to  the  extent  of  rehearing  and  revising  a 
matter  in  dispute  previously  heard  and  deter- 
mined by  probate  court;  and,  upon  appeal,  by 
this  court.  Authorities  cited. 
Gale  v.  Nickerton  (Mass.)  888 

VI.  Bond. 

24.  The  common-law  bond  of  an  adminis- 
trator must  be  sued  in  name  of  obligee. 

Waterman  v.  Doekray  (Me.)  278 

25.  But  it  is  available  for  the  enforcement 
of  all  legal  obligations  assumed  by  makers. 

Id. 

26.  The  writ  in  a  suit  on  such  bond  may  be 
amended  by  inserting  name  of  prosecutor. 

Id. 

27.  The  obligee  (judge  of  probate)  is  a 
party  to  such  action  In  trust  for  all  interested. 
F  Id. 

28.  An  action  may  be  maintained  on  bond 
of  an  administrator  of  an  insolvent  estate, 
who  fails  to  settle  an  account  within  six 
months  after  the  return  of  the  commissioners. 
The  damages  in  such  an  action  are  nominal  if 
no  actual  injury  is  proved. 

Webb  v.  Grose  (Me.)  668 

29.  The  rule  that  there  has  been  no  breach 
of  the  bond  until  administrator  has  been 
cited  to  account  does  not  apply  to  insol- 
vent estates.  Id. 

Briefs  and  Notes. 

Nonresidence  as  an  objection  to  appoint- 
ment of  executor.  (R.I.)  918 

Married  woman  as  executrix.   (R.  I.)  918 

Bule  as  to  granting  administration,  as  to 
next  of  kin.   (Mass.)  44 

Assets;  mortgages.   (Me.)  414 
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Exemption  —  Fraud  and  Fraudulent  Conveyance. 


Agreement  between  administrator  and 
widow,  that  amount  allowed  for  support  be 
diverted  to  other  use,  is  void.   (Conn.)  96 

Allowance  for  support  of  widow  and  chil- 
dren during  settlement  of  estate;  attachment. 
(Conn.)  94, 95 

Liability  for  decedent's  debts.  (Me.)  187 

Decedent's  real  estate  is  assets  in  administra- 
tor's hands  for  payments  of  debts.  (Conn.) 

814 

Liability  of  executor  of  deceased  partner 
making  made  of  firm  property.   (Mass.)  46 
Claims    against    estate;  presentation; 
amendment.   (Conn.)  693,  698 

Time  of  presenting.  (Me.)  670 
Action.   (Conn.)  814, 816 

Statute  of  Limitations.   (Me.)  187 
Actions  by  and  against;  parties.  (Me.) 
779;  (Vt.)  607 
Duty  of  executor  to  account.   (Mass.)  642 

Bond;  action  on,  for  refusal  to  pay  legacy. 
(Mass.)  422 

Limitation  of  actions  on.   (Me.)  278 
Insolvent  estate;  action  on  administra- 
tor's bond  for  failure  to  account.   (Me.)  668 

EXEMPTION.  See  Attachment,  1,  2; 
Taxes,  I. 

EXPERT  EVIDENCE.  See  Evidence, 
V. ;  Master  and  Servant,  23, 24;  Muni- 
cipal Corporations,  28. 

EXPRESS  COMPANIES.  See  Car- 
riers, 1-4. 

FALSE  IMPRISONMENT.  See  Mali- 
cious Prosecution. 

1.  An  action  for  false  imprisonment  may 
Include  daaages  for  what  occurred  after 
process  began  to  be  used  wrongfully 

upon  plaintiff  for  purpose  of  collecting  de- 
fendant's debt,  with  defendant's  participation, 
by  his  direction  or  under  his  influence. 

Wood  v.  Bailey  (Mass.)  246 

2.  In  an  action  for  false  imprisonment,  in 
executing  an  order  of  arrest  upon  a 
charge  of  illegal  appropriation  of  money  as 
treasurer  of  a  corporation,  against  sureties 
upon  treasurer's  bond,  it  is  improper  to  intro- 
duce in  evidence  an  offer  by  one  surety, 
made  on  another  trial  in  defending  a  suit  upon 
the  treasurer's  bond,  to  prove  that  a  majority 
of  the  directors  of  the  corporation  approved  the 
appropriation  of  the  money  made  by  the  trea- 
surer, for  the  purpose  of  showing  that  said  de- 
fendant knew  of  the  want  of  foundation  for 
the  prosecution  instituted  by  himself  and  the 
other  sureties.  Id. 

8.  An  officer  omitting  to  give  an  impound- 
ed beast  reasonable  food  and  water,  becomes 
responsible  in  damages  for  abuse  of  pro- 
cess.  Authorities  cited.  Id.  261 

4.  Or  who  stays  too  long  in  a  store  where  he 
has  attached  goods,  or  keeps  a  keeper  too  long 
in  possession  of  property,  or  who  places  in  a 
dwelling-house  an  unfit  person  as  keeper 
against  owner's  remonstrance.  Id. 

N.  E.  R.,  V.  IV. 


Brihfb  and  Noras. 
Defined.   (Mass.)  250 
When  action  for,  lies.   (Mass.)       210.  249 
Action  for  abuse  of  legal  process.  (Mass.) 

FEES.   See  Justice  or  the  Peace,  8. 
FINES.   See  Intoxicating  Liquors,  VL 
FIRE  INSURANCE.   See  Insurance,  L 
FIRES.   See  Railroad  Comparers,  9-1 L 
FISH  AND  FISHERIES. 

1.  An  inhabitant  of  a  town  may  land 
upon  shore  within  such  town,  below  high- 
water  mark,  and  within  100  rods  of  h  i rft- 
wale  r  mark,  not  passing  above  said  mark,  for 
purpose  of  fishing. 

Packard  v.  Ryder  (Mass.)  241 

2.  There  is  a  public  right  to  take  aheO- 
flsh  along  the  shore  below  high-water 
mark,  and  within  one  hundred  rods  of  the  up- 
land, until  the  flats  are  enclosed  by  the  propri- 
etor.  Authorities  cited.   Id.  216 

8.  When  the  writ  alleges  the  illegal  pes* 
session  of  a  certain  number  of  lobsters, 
the  verdict  may  be  for  the  penalties  for  any 
less  number. 

Thorn-peon  v.  Smith  (Me.)  149 

4.  Where  the  statute  prohibits  the  catch- 
ing of  young  lobsters  under  9  inch— 
long,  complainant  is  not  bound  to  prove  that 
the  lobsters  were  actually  young.  Id. 

6.  If  the  measurement  of  the  lobster 
at  the  time  of  the  catching  is  9  inches  or 
more  in  length,  the  statute  is  not  violated. 

Id. 

Brew b  and  Notes. 

Public  right  of  fishing  in  tidal  waters. 
(Mass.)  246 
Fishing  for  shellfish.   (Mass.)  246 
Prescriptive  right  to  fish  from  land  of  so- 
other.  (Mass.)  246 

FORECLOSURE.   See  Mortgage,  V. 

FORFEITURE,   See  Easement,  6;  In- 
toxicatinq  Liquors,  III. 

FORGERY. 

An  indictment  charging  respondent  with 
having  forged  an  instrument  whereby  one  per- 
son is  bound  to  another  is  bad  for  repug- 
nancy; for  a  forged  instrument  can  bind  no- 


body.' Authorities  cited. 
State  v.  Haven  (VL) 
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FRAUD  AND  FRAUDULENT  CON- 
VEYANCE. See  Arrest;  Bank- 
ruptcy, 4 ;  Corporations,  7;  Easxxeet; 
Equity,  II.;  Guardian  and  Ward, 
Insolvency;  Ltmitatiok  or  Actions, 
16, 17;  Replevin. 

1.  The  inference  which  a  fury  may  proper- 
ly draw,  that  a  person  intends  the  natural  and 
probable  consequence  of  bis  act,  is  only  < 
element  of  proof  to  establish  the  fact  of  i 
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intent.  This  intent  Is  essential,  and  must  be 
found  as  a  fact.   Authorities  cited. 

Sartwdl  v.  North  (Mass.)  64 

3.  That  one  party  has  been  guilty  of  a  ma" 
ferial  fraud  is  not  necessarily  purged  of  its  ef- 
fect if  the  representation  is  made  good 
before  acted  upon  by  other  party. 

Beetle  v.  Dennett  (Mass.)  428 
8.  Any  fraud  intended  by  grantor  upon 

creditors  will  not  avoid  the  deed,  if  grantee 

is  innocent.  Authorities  cited. 

Qibeon  v.  Bennett  (Me. )  418 

Briefs  and  Notes. 

Fraud  renders  all  contracts)  voidable 

ab  initio.   (Mass.)  810 
False  representations)  are  not  action- 
able unless  damage  results  to  plaintiff.  (Mass.) 

485 

Fraudulent  representations;  intent;  effect. 
(Vt.)  615 

Proof  of  statement  of  what  would  be  a 
promise  will  not  sustain  action  on  false  repre- 
sentation.  (Mass.)  484 

Fraud  upon  creditors;  intent   (N.  H.) 

165 

Burden  of  proof.  (Me.)  412 
Consideration.  (Me.)  412 
Presumption.   (Mass.)  240 

FRAUDS,  STATUTE  OF.   See  Assump- 
sit, 6;  Principal  and  Agent,  1. 

1.  A  real-estate  broker  who  has  made  a  pa- 
rol contract  of  sale  of  realty  cannot,  after 
his  principal  has  contracted  to  sell  the  land  to 
another  purchaser,  and  has  so  informed  the 
broker,  make  such  a  memorandum  as  will 
take  the  case  out  of  the  Statute  of  Frauds. 

Elliot  v.  Barrett  (Mass.)  177 

8.  A  memorandum  in  writing,  signed  by  de- 
fendant's agent,  as  follows:  "Rec'd  of  D  $100 
to  bind  sale  of  estate  on  C  Street,  owned  by  H 
$850  cash,  $850  in  mortgage  at  6  per  cent;" 
and  dated  at  Stoneham,  is  sufficient  to  satisfy 
the  statute,  if  there  be  only  one  "estate  on  C 
Street  owned  by  H,"  in  Stoneham. 

Doherty  v.  BM  (Mass.)  880 

8.  Parol  evidence  cannot  be  given  to 
identify  the  estate,  and  thereby  make  tne  mem- 
orandum sufficient  Id. 

4.  A  letter  from  the  owner  to  the  agent 
is  not  admissible  to  identify  the  estate. 

Id. 

6.  Nor  can  the  memorandum  be  helped 
out  by  evidence  that  the  estate  intended  was 
the  only  one  which  buyer  knew  of  as  belong- 
ing to  seller.  Id. 

6.  A  draft  of  a  deed  of  premises  is  ad- 
missible in  an  action  for  breach  of  contract  to 
convey,  in  connection  with  proof  that  it  was 
offered  to  defendant  for  execution,  to  show  a 
breach,  but  not  to  aid  the  memorandum. 

Id. 

7.  An  offer  in  writing*,  afterwards  ac- 
cepted orally,  satisfies  the  statute.  Author- 
ities cited.   Id.  882 

8.  A  promise  by  one  to  a  debtor,  to  pay  a 
x.  a.  r.,  v.  rv. 


debt  to  a  third  person,  need  not  be  in  writ- 
ing. 

Wood  v.  Moriarty  (R  I.)  269 

9.  The  liability  of  the  promisor  is  direct 
and  substitutional,  and  is  not  within  the  stat- 
ute. Id. 

10.  The  plaintiffs,  who  had  been  furnishing 
materials  for  a  factory,  refused  to  supply  more 
upon  the  proprietor's  credit  Certain  parties 
who  were  interested  in  the  factory  by  reason 
of  loans  to  the  proprietor  told  the  plaintiffs  to 
keep  on  furnishing  materials,  ana  that  they 
would  see  that  they  had  their  pay  for  the 
same.  Held,  this  was  an  original  under- 
taking  on  the  part  of  the  promisors. 

Greene  v.  Burton  (Vt.)  906 

Briefs  and  Notes. 

Parol  sale  of  land.   (Mass.)  176 

Sufficiency  of  written  agreement.  (Mass.) 

882 

Promise  to  pay  debt  of  another.  (R  L)  269 
Promise  to  pay  for  materials  furnished  to 

another.   (Vt)  904,  906 

Memorandum  taking  case  out  of  statute. 

(Mass.)  178 

GAMING. 

1.  When  lender  intends  the  money  shall 
be  used  in  gambling,  and  it  is  so  used,  he 
cannot  recover  it. 

Tyler  v.  Uarli«l*  (Me.)  409 

2.  Mere  knowledge  of  borrower's  pur- 
pose will  not  prevent  recovery,  if  lender 
did  not  participate  in  illegal  act.  Id. 

8.  Even  if  he  does  so  participate,  he  may  re- 
cover if  money  is  demanded  before  actu- 
ally used.  Id. 

4.  If  defendant  was  in  charge  of  room 

for  purpose  of  its  being  used  as  a  gambling- 
room,  it  was  enough  to  make  him  guilty  of 
the  offense,  even  though  the  room  was  not  ac- 
tually so  used  while  he  was  in  charge  of  it 
State  v.  Marehant  (R.  I.)  601 

5.  Under  R.  I.  Pub.  Stat  chap.  246,  §  5,  an 
indictment  which  charges  that  defendant,  on 
July  4,  did  keep  a  room,  and  suffered  it  to  be 
kept,  to  be  used  for  gambling, the  words  "then 
and  there"  are  unnecessary.  Id. 

6.  A  motion  in  arrest  of  judgment  can- 
not be  sustained  if  either  count  of  the  indict- 
ment is  good.  Id. 

Briefs  and  Notes. 

Speculating  in  stocks  upon  margins  is  void. 
(Me.)  410 

Knowledge  of  vendor  that  borrower  intends 
to  use  money  for  gambling  purposes:  effect. 
(Me.)  410 

GARNISHMENT.   See  Assignment. 

GIFT. 

1.  S  deposited  money  in  bank  in  daugh- 
ter's name,  intending  a  present  gift  to  her, 
subject  to  the  right  in  himself  and  bis  wife  to 
take  the  income  during  their  lives.  The 
daughter  was  informed  of  the  arrangement 
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Guaranty  —  Hubbard  and  Wot. 


and  Msented  to  it,  but  the  deposit  book 
was  never  delivered  to  her.  Meld,  a  good 
gift  of  the  deposit,  subject  to  the  life  interest 
specified. 

Smith  t.  Ossipee  Valley  Ten  Cent  Ban.  Bank 
(N.  H.)  521 

2.  If  A  deposits  money  in  B's  name, 
without  his  knowledge,  intending  it  as  a  gift,  it 
in  not  perfected,  as  assent  of  both  parties  is 
necessary.   Authorities  cited.   Id.  522 

8.  The  burden  is  upon  plaintiff  to  prove 
a  perfected  gift  to  her,  from  her  husband, 
of  money. 

Walker  r.  Welch  (Mass.)  854 

4.  It  is  not  enough  that  he  deposited  the 
money  in  the  savings  bank  in  his  name  as  her 
trustee.  Id. 

5.  Where  there  is  no  proof  of  any  decisive 
act  or  declaration  of  intention  of  husband  to 
make  a  gift  to  his  wife,  and  the  bank  book 
was  never  delivered  to  her,  the  evidence 
fails  to  sustain  a  gift.  Id. 

Briefs  and  Notes. 

Intention;  evidence.  (Mass.)  282 
Intention;  delivery.  (N.  H.)  521 
Manual  delivery  of  bank  book.   (Mass.)  855 

GUARANTY.   See  Indemnity. 

1.  A  guaranty  on  a  note  as  follows:  **I 
guarantee  the  within  note  good  till  paid,"  is  a 
conditional  guaranty  of  collection  only. 

Coulee  v.  Peck  (Coon.)  889 

2.  A  complaint  on  such  guaranty  must 
show  that  the  holder  of  the  note  used  dili- 
gence in  collection,  or  that  the  note  was 
not  collectible.  Id. 

8.  A  complaint  on  a  guaranty  must  dis- 
close the  consideration  for  the  guaranty. 

4.  In  a  bond  to  plaintiff  bank,  obligors 
agreed  to  save  the  bank  harmless  from  all 

loss  by  reason  of  drafts  or  overdraft  and  in- 
debtedness by  a  certain  railroad  company,  a 
depositor  in  said  bank.  Eeld,  obligor  was 
liable  for  an  indebtedness  to  the  bank  on  ac- 
count of  accommodation  paper  made  by  a 
third  party  for  the  use  of  the  company,  and  dis- 
counted for  it  by  the  bank,  under  such  circum- 
stances that  the  money  received  thereon  was  a 
loan  by  the  bank  to  the  company. 
JStna  Nat.  Bank  v.  HoUister  (Conn.)  788 

Briefs  and  Notes. 

Conditional  or  absolute;  as  to  bills  and  notes. 
(Conn.)  840 

Contracts  construed  strictly  against  guaran- 
tor.   (Conn.)  738 

Complaint  must  disclose  legal  consideration. 
(Conn.)  840 

GUARDIAN  AND  WARD.    See  In- 
sane Persons. 

1.  Under  Acts  1885,  chap.  110,  conservators 
may  lease  premises  of  ward,  and  may  re- 
cover possession  at  expiration  of  lease. 

Palmer  v.  Cfuseboro  (Conn.)  800 

2.  A  settlement  by  a  guardian  with  his 

N.  E,  B.,  V.  IV. 


ward  after  her  arrival  at  age,  duly  allowed  and 
recorded  in  probate  court,  will  not,  after 
guardian's  death,  be  opened,  unless  fraud 
or  mistake  is  clearly  proved. 
DureU  v.  Gibeon  (Me.)  278 

8.  Where  judge  of  probate  allows  petitioner 
a  certain  sum  in  correction  of  errors,  the 
burden  is  on  her,  on  appeal  from  decree,  to 
prove  guardian's  estate  should  have  been 
charged  with  a  greater  sum.  Id. 

Briefs  and  Notes. 

Guardian's  bond;  amendment  of  declaration 
in  action  on.   (Me.)  278 

HEALTH. 

1.  Until  Congress  provides  a  suitable  system 
of  quarantine,  State  quarantine  laws  are 

valid. 

Train  v.  Boston  Disinfecting  Co.  (Mass.)  487 

2.  The  board  of  health  may  make  regu- 
lations necessary  for  the  health  of  the  in- 
habitants, extending  to  all  persons,  goods 
and  effects  arriving  in  vessels.  is 

8.  The  board  may  determine  that  certain 
articles  shall  always  be  subjected  to  disin- 
fection before  they  are  delivered  to  import- 
ers. '  Id. 

4.  The  Legislature  having  provided  that  all 
expenses  under  quarantine  laws  shall 
be  paid  by  the  owner,  it  is  not  competent,  as 
a  defense  to  this  claim,  to  show  goods  did 
not  require  disinfection.  Id. 

5.  The  board  may  make  a  reasonable  eon- 
tract  for  the  disinfection  of  goods}  and 
the  owner's  promise  to  pay  therefor  is  one  im- 
plied by  law,  even  against  his  protestation.  Id. 

6.  Such  a  contract  implies  a  lien  in  favor 
of  contractor  for  disinfection.  Id. 

Briefs  and  Notes. 

Power  of  board  of  health  to  impose  cost  of 
disinfection.   (Mass.)  489 

HIGHWAYS.  See  Roads  and  Highways. 

HOMESTEAD. 

To  acquire  a  homestead,  premises  must  be 
used  or  kept  for  a  family  home.  There  must 
be  a  present  use,  or  a  keeping  for  that  pur- 
pose, with  a  present  right  to  use  them. 

Keyes  v.  Bump's  Admr.  (Vt.)  518 

HORSE   RAILWAYS.      See  Street 

Railways. 

HOUSES  OF  ILL  FAME.    See  Baw- 
dy and  Disorderly  Houses, 

HUSBAND  AND  WIFE. 

I.  Marriage. 

IL  Wife;  8efaratb  Estate. 
1X1.  Community  Property;  Transactions 

Between. 
IV.  Actions. 
V.  Divorce. 

Briefs  and  Notes. 

See  Executors  and  Administrators,  2; 
Trover  and  Conversion,  8. 
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L  Marriage. 

I.  Marriage  Is  a  good  consideration  for 
«  deed. 

Gibson  v.  Bennett  (Me.)  412 

II.  Wife;  Sep  abate  Estate. 

.  2.  A  married  woman  is  capable  of  entering 
into  a  valid  contract  of  insurance  on  her 

own  life  for  her  own  benefit,  by  means  of  her 
own  separate  estate. 
MoQuitty  v.  Oont.  L.  Ins.  Co.  (R.  I.)  791 

8.  The  promise  of  a  married  woman  to 
pay  for  necessaries  furnished  her  upon 
-credit  of  her  separate  estate  is  a  sufficient  con- 
sideration for  a  new  promise  to  pay  for  them, 
made  after  husband's  death. 

Sheruin  v.  Bandera  (Vt.)  858 

4.  Where  money  belonging  to  a  wife's  aep- 
arate  estate  had  gone  into  husband's 
.hands,  her  administrator  may  recover  it  from 
her  husband's  estate. 

Oomstoek't  Appeal  (Conn.)  692 

5.  Under  Act  1849,  in  such  case,  the  money 
was  received  by  the  husband  as  statutory 
trustee,  against  which  the  Statute  of  Lim- 
itations would  not  run.  Id. 

6.  Where  money  is  left  to  the  wife  as  her 
separate  estate,  to  be  under  her  sole  control, 
free  from  the  control  of  her  husband,  the  Act 
of  1849,  providing  that  a  wife's  personal 

Sroperty  shall  vest  in  husband  in  trust, 
oes  not  apply.  Id. 

7.  In  an  action  by  a  wife  to  recover  for  her 
property  taken  by  her  husband's  cred- 
itor, declarations  of  husband,  after  the 
taking,  that  he  was  the  owner,  are  not  admis- 
sible to  rebut  declarations  made  before  the 
taking  and  against  his  interest,  which  had  been 
received  in  favor  of  the  wife. 

Haekett  v.  Amsden  (Vt.)  124 

8.  Testimony  was  not  admissible  to  prove 
that  a  witness  "had  never  heard"  that  the 
property  was  claimed  to  be  the  wife's. 

Id, 

III.  Community  Property;  Transactions 
Between. 

9.  A  wife  owned  a  two  fifths,  and  her 
husband  a  three  fifths,  undivided  interest  in 
a  farm,  and  in  their  old  age  they  conveyed 
by  joint  deed  certain  portions  of  the  land, 
and  the  proceeds  were  appropriated  for 
their  mutual  benefit  and  support  Held,  that, 
ou  the  death  of  both,  their  heirs  took  only 
the  respective  share  that  each  owned  in  the  re- 
mainder. 

Brett  v.  Walker  (Vt)  715 

10.  If  a  married  woman  lends  her  money  to 
her  husband  upon  his  promise  to  repay  in 
chattels,  and  he  does  so  by  direct  delivery, 
•he  gets  good  title  which  will  avail  against 
his  assignee  for  creditors. 

Barrows  v.  Koene  (R.  I.)  271 

II.  A  transfer  of  property,  by  husband 
-to  wife,  without  Intervention  of  a  third  per- 
son, is  good  in  equity.  Id. 

IV.  Actions. 
12.  A  husband  may  sue  alone  or  Jointly 

V.  B.  B.,  V.  IV.  61 


with  his  wife  in  trespass  for  injuries  to  her 
realty  during  coverture,  where  action  will 
survive  to  either  upon  death  of  other. 
Smith  v.  Fitzgerald  (Vt.)  615 
18.  In  real  actions  for  recovery  of  wife's 
land,  husband  and  wife  must  join.  Au- 
thorities cited.   Id.  516 

V.  DrvoRcm. 

14  Declarations  of  husband's  agent, 

when  persuading  wife  to  return,  are  admissi- 
ble, upon  question  of  condonation,  as 
showing  circumstances  inducing  her  return. 
Thompson  v.  Thompson  (Me.)  487 

15.  Cross-examination  of  libelee  in 
relation  to  cruelty  not  set  out  in  libel  is  admis- 
sible as  tending  to  prove  cruelty  charged.  Id. 

16.  Evidence  of  failure  to  provide  med- 
icine is  admissible  under  allegation  of  failure 
to  support.  '  Id. 

17.  Declarations  of  a  petitioner  for  di- 
vorce, as  to  domicile,  unaccompanied  by 
acts,  are  worthless  as  evidence. 

Oourlay  v.  Qourlay  (R.  I.)  918 

18.  A  motion  for  a  new  trial,  heard  by  a 
single  justice,  cannot  be  granted. 

Thompson  v.  Thompson  (Me.)  487 

19.  A  divorced  wife  may  sue  her  hus- 
band for  support  of  their  minor  children 
after  decree  of  divorce  on  her  libel,  when  no 
decree  as  to  alimony  or  custody  of  children  is 
made. 

GiOey  v.  QtOey  (Me.)  494 

Briefs  and  Notes. 

Husband  receiving  capital  of  wife's  sepa- 
rate property  is  prima  faeie  trustee  for  her. 
(Vt)  715 
Wife's  separate  estate;  rights  and  lia- 
bility.  (Conn.)  598 

Wife  may  take  out  policy  on  own  life.  (Me.) 

791,  792 

Authority  of  wife  to  make  promissory  note. 
(R.  I.)  791 
Actions  by;  joint  and  several.   (Vt)  515 
Action  at  law  by  husband  against  wife  on 
contract.   (Me.)  501 
Divorce;  cruelty;  evidence.   (Me.)  487 
Condonation.   (Me.)  488 
Custody  and  support  of  children.  (Me.)  494 
Right  of  wife  to  maintain  action  against 
husband  for  personal  services  performed  for 
him  before  marriage.   (Me.)  495 


ICE.  See 

11-14. 


Waters  and  Watebooubseb, 


INCEST. 

1.  An  indictment  need  not  aver  re- 
spondent had  Knowledge  of  the  relation- 
ship between  himself  and  the  parHeeps  erwn- 
inis. 

State  v.  Wyman  (Vt)        .  126 

2.  The  word  "brother,"  in  thestatute  against 
incest,  includes  brother  of  the  half-blood. 

Id. 
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Indemnity  —  Insolvency,  I. 


Briefs  and  Notes. 

Indictment  need  not  aver  knowledge  of  re- 
lationship.  (Vt.)  126 
Half-brother,  within  statute.   (Vt)  126 

INDEMNITY.   See  Guaranty,  4. 

1.  Where  an  express  contract  of  indemnity 
ia  not  under  seal*  and  contains  nothing 
more  than  the  law  would  imply,  it  is  optional 
to  declare  in  general  indebitatus  assumpsit 
for  money  paid,  or  upon  special  contract. 

Davis  v.  Smith  (Me.)  668 

2.  Where  one  stands  in  position  of  indem- 
nitor to  another,  who  is  liable  over  to  a  third 
party,  his  liability  may  be  fixed  and  deter- 
mined in  the  action  brought  against  such 
third  party,  by  notice  of  the  pendency  of 
such  action,  and  an  opportunity  afforded  him 
to  defend  it.   Authorities  cited.   Id.  666 

8.  Plaintiff  agreed  to  Indemnify  a  town  if 
it  would  release  goods  attached  in  a  suit  upon 
a  collector's  bond,  and  permit  him  to  satisfy 
an  execution  which  he  held  against  one  de- 
fendant in  that  suit  by  levy  upon  the  goods  so 
released.  The  town,  having  obtained  judg- 
ment, levied  its  execution,  by  advice  of  coun- 
sel, on  homestead  of  one  defendant,  disregard- 
ing a  demand  that  a  homestead  be  set  out 
therein,  whereby  the  whole  levy  failed.  After 
this  levy  the  selectmen  gave  up  the  tax  lists 
and  warrants,  before  held  as  security,  to  be 
collected  for  benefit  of  collector's  sureties. 
Held,  plaintiff  was  not  entitled  to  an  injunc- 
tion to  restrain  a  suit  at  law  to  enforce  the 
indemnity  agreement. 

Bpaulding  v.  Toum  of  Northumberland  (N.  H.) 

166 

Briefs  and  Notes, 

Breach  of  contract;  form  of  action.  (Ma)  664 

INDICTMENT.  See  Bawdy  and  Disor- 
derly Houses,  2,  8;  Breach  of  the 
Peace,  1,  2;  Conspiracy,  2-6;  Crim- 
inal Law,  II. ;  Forgery;  Gaming,  6,  7; 
Incest,  1;  Intoxicating  Liquors,  14, 
17:  Justices  of  the  Peace,  2;  Lot- 
tery; Office  and  Officer.  19;  Schools 
and  School  Districts,  20;  Waters 
and  Watercourses,  16,  21. 

INFANTS.  See  Alien  and  Naturaliza- 
tion; Guardian  and  Ward;  Limita- 
tion of  Actions,  14;  Parent  and 
Child. 

INJUNCTION.  See  Deed,  12;  Indem- 
nity, 8;  Nuisance.  4;  Trademark; 
Waters  and  Watercourses,  22. 

1.  A  bill  is  demurrable  which  asks  that  de- 
fendant be  enjoined  from  further  prose- 
cuting his  suit  after  he  has  obtained  a  ver- 
dict against  a  corporation,  where  the  suit  was 
brought  in  attachment,  which  was  dissolved 
by  plaintiff's  giving  a  bond  under  the  statute. 

George  Wood*  Oo.  v.  Btorer  (Mass.)  219 

9.  The  fact  that  plaintiffs  have  a  defense  to 
a  suit  upon  the  bond,  or  can  establish  a  set-off 
In  such  a  suit,  gives  them  no  right  to  prevent 
the  defendant  from  obtaining  a  judgment 

N.  E.  R.,  V.  IV. 


against  the  corporation  in  the  action  is  which 
the  bond  was  given.  Id. 

8.  Nor  would  the  facts  stated  entitle  pisia- 
tiff  s  to  a  contingent  injunction  to  prevent 
defendant  from  commencing  an  action  against 
them,  if  he  should  acquire  the  right  Id. 

4.  A  trespasser  will  be  enjoined  from 
cutting  growing  trees  on  only  woodlot  owned 
by  orator,  when  it  works  a  permanent  injury 
to  land. 

Smith  v.  Rock  (Vt)  Sfci 

.  Briefs  and  Notes. 
Trespass.   (Me.)  407.  408;  (Vt.)  3*4 
INNKEEPER.   See  Contract,  14. 

INSANE  PERSONS.   See  Wills.  8-5. 

1.  Contracts,  except  for  necessaries,  by 
person  under  guardianship,  are  void,  under 
Rev.  Stat.  chap.  67,  S  7. 

Bradbury  v.  Place  (Me.)  7» 

9.  The  holder  of  a  note,  taking  it  after  it 
was  dishonored,  cannot  recover  from  maker 
when  he  knew  payee  was  of  unsound  mind, 
though  he  did  not  know  he  was  under 
guardianship,  the  maker  having  paid 
amount  of  note  to  guardian.  At 

Briefs  and  Notes. 

Suicide  as  an  indication  of  insanity.  (Vt.) 

889 

Presumption  of  continuance  of  insanity. 
(Vt.)  ifc> 

No  presumption  of  law  that  self -destruction 
arises  from  insanity.   (Vt)  8S9> 

Contracts  by,  void  except  for  necessaries. 
(Me.)  7» 

INSOLVENCY. 

L  What  Passes;  Preferences. 
II.  Discharge;  Effect. 

III.  Claims;  Pleading. 

IV.  Assignee. 

Briefs  and  Notes. 

See  Assignment  for  Benefit  of  Credi- 
tors; Attorney  and  Client,  1;  Bank- 
ruptcy; Carriers,  8;  Constitutional. 
Law;  Executors  and  Administrators, 

28,  29;  Mortgage,  55,  58. 

L  What  Passes;  Preferences,. 

1.  The  words  "by  law  exempt  from  attach- 
ment," in  Pub.  Stat.  chap.  154,  §  44,  mean  otdj 
such  property  as  is  by  statute 
from  attachment  shall  not  pas*  by 
ment  in  insolvency. 

Barton  v.  White  (Mass.)  181 

2.  The  assignee  is  entitled  to  the  sM  of 
equity  to  require  a  debtor  to  make  and  ex- 
ecute such  instruments  and  do  such  other  acts 
as  are  necessary  to  perfect  such  I— 
for.  M. 

8.  Patents  pa—  to  the  assignee.  M. 
4.  Knowledge    of    insolvency  ' 
avoids  a  preference  is  knowleCft ' 
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tne  creditor  has  when  he  receives  the  prefer- 
ence from  his  debtor. 

Ooldiworthg  v.  Soger  William*  Nat.  Bank 
(R.  I.)  820 

5.  The  creditor  must  hare  knowledge  of 
such  facte  as  sustain  a  reasonable  belief  that 
his  debtor  is  insolvent,  in  order  that  the 
preference  may  be  invalidated  as  fraudulent. 

Id. 

6.  R  I  Pub.  Stat.  chap.  287,  §  21,  merely 
gives  creditors  reasonable  time  in  which  to 
test  preferences.  Id. 

7.  The  entry  of  a  voluntary  appearance, 
by  attorney  of  insolvent  debtor,  without  his 
knowledge,  in  a  pending  action,  curing  the  in- 
sufficient service  of  the  writ,  amounts  in  law 
to  procuring  his  property  to  be  seised 
on  execution,  within  Pub.  Stat.  chap.  157, 
§  96 

SartoeUv.  North  (Mass.)  51 

8.  The  knowledge  of  a  creditor's  attor- 
ney in  receiving  the  preference  is  Impotable 
to  the  creditor.   Authorities  cited.   Id.  54 

II.  Discharge;  Effect. 

9.  Prior  to  1885,  the  statute  required  a  mer- 
chant to  keep  '  'a  cash  book  and  other  proper 
books  of  account,"  after  the  enactment  of  the 
insolvent  law,  to  entitle  him  to  a  discharge. 

Jon*  v.  First  Nat.  Bank  (Me.)  144 

10.  The  presumption  is  conclusive  that 
the  intent  Is  to  defraud,  when  the  insolvent 
swears  falsely  in  a  material  matter  before  the 
court  of  insolvency.  Id. 

11.  A  discharge  upon  complying  with  con- 
ditions pertaining  to  composition  proceedings, 
is  not  valid  if  any  material  statement  in 
the  affidavit  or  schedule  is  known  by  insolvent 
to  be  false. 

Thaxter  v.  Johnton  (Me.)  669 

12.  Such  a  discharge  is  no  bar  to  an  action 
by  any  creditor,  within  two  years  thereafter, 
to  recover  balance  of  his  claim.  Id. 

18.  Objections  to  insolvent's  discharge 
must  be  filed  on  day  of  the  hearing  of 

petition  for  discharge. 
Dote  v.  Young  (Me.)  508 

14.  The  continuance  of  an  action  until 
termination  of  insolvency  proceed- 
ings, when  defendant  is  in  insolvency,  is  a 
matter  of  discretion  with  the  court. 

Ctueo  Nat.  Bank  v.  Shaw  (Me.)  678 

III.  Claims;  Pleading. 

15.  No  appeal  lies  from  decision  of  judge 
as  to  priority  of  liens. 

Barnard'*  Auignee  v.  Hatkint  (Vt)  860 

16.  An  appeal  from  commissioners  car- 
ries up  the  whole  subject  of  the  appeal 
upon  the  single  issue  raised  before  the  com- 
missioner, viz.,  whether  the  claim  ought  to  be 
allowed  against  the  estate. 

ToMt  Appeal  (Conn.)  482 

17.  If  the  claim  as  presented  to  commissioners 
does  not  show  with  sufficient  deflniteness  what 
it  is,  the  other  party  can  move  for  a  bill  of 
particulars}  but  such  bill  does  not  become 
itself  the  ground  of  any  new  or  different  plead 


ings. 

».  S.  B.,  V.  IT. 


Id. 


18.  The  ease  standing  upon  an  issue  of 
fact,  either  party  desiring  that  it  be  placed 
on  jury  docket  should  make  his  application 
at  first  term  of  court  Id. 

19.  An  Issue  of  fact  raised  upon  formal 
pleadings  is  not  such  a  new  issue  as  to  revive 
the  right  to  put  case  on  jury  docket.  Id. 

IV.  Assignee. 

20.  The  assignee  should  be  made  a  party 
to  a  pending  suit  to  enforce  a  contract 
right  to  chattels,  in  which  his  assignor  was 
defendant,  even  after  a  decree  pro  eonfetto 
against  original  defendant 

Blanehard  v.  Cooke  (Mass.)  68 

21.  A  decree  against  the  insolvent  in 

such  case  would  not  be  conclusive  upon 
assignee.  Id. 

22.  The  effect  of  admitting  the  assignee  is 
to  suspend  the  decree  pro  eonfesso 

against  the  insolvent  Id. 

Briefs  and  Notes. 

Fraudulent  preferences;  debtor  contrib- 
uting to  seizure  of  property.   (Mass.)  58 
Discharge;  fraud  of  insolvent  (Me.)  145 
Objections;  practice.   (Me.)  508,  504 

Specifications  in  opposition  to,  must  be  defi- 
nite.  (Me.)  145 
Statutory  requirement  that  merchant  keep 
cash-book,  etc;,  to  entitle  him  to.   (Me.)  144, 

145 

Effect  of  pending  actions.  (Mass.)  71 
Invalidation  of,  by  giving  of  security  for  the 
pre-existing  debt.  (Me.)  669 
Schedule;  form  and  requisites.  (Me.)  676 
Appeal  from  commissioners;  jury  trial. 
(Conn.)  "  483 

Title  of  assignee.   (Mass.)  182;  (Vt)  615 
Legal  title  remains  in  insolvent  until  assign- 
ment made.   (Me.)  669 

INSTRUCTIONS.   See  Teial,  7-11. 

INSURANCE. 

I.  Fnffl. 
n.  Life. 

Briefs  and  Notes. 

See  Benefit  Societies;  Corporations.  10; 
Taxes,  9,  10. 

I.  Firk. 

1 .  A  policy  may  be  reformed  although  in- 
sured has  held  it,  until  after  a  loss*  in  silence 
and  in  Ignorance,  from  omission  to  read  policy 
or  careless  reading,  of  necessity  for  reforma- 
tion. 

Palmer  v.  Hartford  F.  Int.  do.  (Conn.)  470 

2.  Where  a  company  agrees  to  renew  an 
insurance  upon  same  terms  as  policy  previous- 
ly issued,  and  a  variant  condition  is  by 
mistake  inserted  in  policy  without  in- 
sured's knowledge.— in  an  action  to  re- 
form the  policy  the  court  will  not  hear  the 
claim  of  the  company  that  it  is  entitled  to  bene- 
fit of  such  condition.  Id. 

GoogI< 
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Insurance,  II.—  Intoxicating  Liquors,  L 


8.  In  such  promise  of  renewal  there  1b  a 
legal  justification  for  Insured's  omission 
to  awJss  bow  policy.  Id. 

4.  Equity  has  jorUdietion  to  correct 
mistakes  in  policies  of  insurance.  Authori- 
ties dted.   Id.  474 

II.  Lira. 

5.  A  married  woman  is  capable  of  en- 
tering into  a  valid  contract  of  Insurance  for 
her  own  life,  by  means  of  her  separate  estate; 
and  such  contract  is  not  rendered  void  by  the 
fact  that  notes  made  by  her,  which  would  not 
bind  her  personally,  were  received  in  part  pay- 
ment of  premiums. 

McQuitty  v.  Oont.  L.  Int.  Oo.  (R.  I.)  791 

6.  A  married  woman,  capable  of  taking  an 
original  policy,  is  also  capable  of  exchan- 
ging it,  under  a  provision  therein  for  con  ver- 
sion into  a  so-called  "paid  up**  policy.  Id. 

7.  A  paid-up  policy  is  forfeited  by  rea- 
son of  nonpayment  of  interest  on  outstanding 
premium  notes.  Id. 

8.  In  an  action  on  a  policy  of  insurance 
against  death  by  accident,  the  burden  is  on 
defendant  to  show  insured  had  not  used 
all  due  diligence  for  his  personal  safety. 

Freeman  v.  Travel**  Int.  Oo.  (Mass.)  621 

9.  Contributory  negligence  on  in- 
sured's part  is  not  a  defense.  Id. 

10.  Although  the  policy  only  insures 
against  bodily  injuries  effected  by  the  means 
described,  ''within  the  intent  and  meaning  of 
this  contract  and  the  conditions  hereunto 
annexed,"  this  does  not  change  the  nature  of 
the  conditions;  they  still  take  effect  as  condi- 
tions. Id. 

11.  Insurer  should  allege  and  prove  the 
want  of  compliance  with  any  particular 
condition  on  which  it  relies.  Id. 

12.  A  mutual  aid  association  may  waive  a 
condition  in  its  policy,  that  the  same  shall  be 
void  if  untrue  answers  are  given  in  applica- 
tion. 

Ball  v.  Granite  State  Mut.  Aid  Am.  (N.  H.) 

289 

18.  It  will  be  such  a  waiver  if,  with 
knowledge  that  applicant  is  diseased,  the 
association  accepts  the  premium,  although 
the  applicant  stated  that  he  had  no  disease  of 
the  throat  or  lungs,  when,  as  he  knew,  his 
throat  and  lungs  were  affected.  Id. 

14.  By  continuing  to  receive  duos  and 
assessments,  with  such  knowledge,  the  associ- 
ation is  estopped  to  set  up  the  condition  in 
its  policy  or  the  warranty  of  the  member  as  to 
the  truth  of  his  answers.  Id. 

15.  An  endowment  policy  made  payable 
to  the  mother  of  assured,  under  an  under- 
standing to  that  effect  existing  between  the 
mother  and  son,  can  not  be  surrendered 
without  the  consent  of  the  mother. 

Pingrey  v.  Nat.  L.  Int.  Oo.  (Mass.)  229 

16.  The  beneficiary  of  a  tontine  policy, 
issued  by  a  stock  company,  is  not  bound  by 
the  action  of  the  company's  officers  in  fixing 
the  amount  of  the  profits,  etc,  apportionable 
to  the  policy. 

Pieroe  v.  Equitable  L.  Amur.  Boe.  (Mass.)  876 

n.  b.  b»,  v.  rv. 


17.  A  bill  for  accounting  as  to  a  ton- 
tine policy,  filed  after  the  expiration  of  the 
tontine  period,  on  a  policy  still  in  force,  is 
maintainable  under  the  statute  giving  juris- 
diction in  equity  upon  accounts  not  con- 
veniently and:  properly  adjustable  in  an 
action  at  law.  Id. 

18.  Such  bill  is  properly  brought  against 
the  insurance  company  alone.  H. 

19.  And  can  be  entertained  by  the  courts 
of  other  States  than  that  of  the  company's 
domicile.  Id. 

20.  The  objection  that  the  company,  hav- 
ing its  legal  existence  in  another  State,  should 
not  be  held  to  answer  to  such  bill  filed  in 
this  State,— Aid,  to  have  been  waived  by  a 
general  answer.  Id. 


BBIBF8  AND  NOTES. 

Mutual  companies ;  dissolution,  (Me.)  411 
Fire;  insurable  interest  (Conn.)  90 
Life;  nature  of  policy.  (Mass.)  290 
Policy  defined.  (Mass.)  290 
Married  woman  may  take  out   (RL)  791. 

798 

Surrender  and  cancellation  of  policy.  (Mass.) 

281 

Warranty;  answers  In  application;  fahhy. 
(N.  H.)  290 

Waiver  and  estoppel.   (N.  H.)  290 

Want  of  due  care  of  insurer  is  not  a  de- 
fense.  (Mass.)  621 

Wanton  exposure.  (Mass.)  682 

INTEREST.  See  Devise  and  Legacy, 
XL;  Equity,  28;  Mortgage,  16;  Mum 
cipal  Corporations,  29;  Payment,  8; 
Railroad  Companies,  8;  Taxes,  IV.; 
Usury. 

Briefs  and  Notes. 

Demand.  (Mass.)  686 
Judgment  for,  not  bar  action  for  principal. 
(Mass.)  819 
On  taxes.  (N.  EL)  802 
Method  of  computing  on  notes.   (Mass.)  818. 

819 

INTOXICATING  LIQUORS. 

I.  Recovery  of  Price. 

n.  License. 
HI.  Forfeiture. 

IV.  Keeping  with  Intent  to  Sell. 

V.  Sale. 

VI.  Bonds;  Fines. 

Briefs  and  Notes. 
See  Carriers,  1,  8,  4. 

L  Recovery  of  Price. 

1.  One  who  solicits  orders  for  epMsMS 

liquors  in  this  State,  to  be  delivered  at  a  pesos 
without  this  State,  knowing*  that,  if  so  deliv- 
ered, the  same  will  bo  transported  to  His 
State  and  sold  in  violation  of  the  laws  taersef, 
can  not  recover  the  price  of  such  liquors  •» 
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this  State,  although  the  sale  may  be  law- 
ful in  the  State  where  it  takes  place. 

Jonet  v.  Surprise  (N.  H.)  292 

2.  When  an  indictment  can  be  sustained 
for  Illegal  sale  of  liquors,  the  priee  can  not 
be  recovered.   Authorities  cited.    Id.  294 

II.  License. 

8.  The  authority  granted  by  license  to 
■ell  liquor  arise*  upon  the  issuing  of  the 
written  license,  and  not  upon  the  vote  grant- 
ing it,  or  the  completion  of  the  instrument  by 
the  signatures  of  the  mayor  and  the  city  clerk. 

Commonwealth  v.  Welch  (Mass.)  197 

4.  A  license  shall  not  be  issued  until  the 
statutory  conditions  have  been  per* 
formed.  Id. 

5.  Where  the  license  was  not  issued  un- 
til after  the  act  complained  of,  it  is  no  pro- 
tection in  a  prosecution  for  selling  liquors 
without  a  license.  Id. 

HI.  Forfeiture. 

6.  A  statute  provided  for  seizure  of  liquors 
and  their  condemnation  by  the  district  court 
A  jury  trial  could  only  be  had  on  appeal, 
which  was  to  be  taken  immediately  on  judg- 
ment of  forfeiture,  and  accompanied  by  a  re- 
cognizance in  the  sum  of  $800  to  prosecute 
the  appeal,  and,  during  it*  pendency, not  to  vio- 
late the  Act  Held,  the  statute  was  not  un- 
constitutional because  no  time  was  given  to 
perfect  the  recognizance;  that  the  amount  of 
the  recognizance  was  a  matter  of  legislative  dis- 
cretion; that  the  condition  of  the  recognizance 
not  to  violate  the  Act  pending  the  appeal  was 
in  violation  of  a  constitutional  guaranty  of 
trial  by  Jury,  but  was  separable  from  the  rest 
of  the  recognizance  and  could  be  regarded  as 
a  nullity. 

Be  liquor*  qfMcSoley  (R.  I.)  925 

7.  An  allegation  of  prior  conviction, 

in  complaint  for  search  and  seizure,  alleging 


that  respondent  had  been  convicted  of  unlaw- 
fully keeping  intoxicating  liquors  with  intent 
that  same  should  be  sola  in  violation  of  law, 
is  sufficient 
State  v.  Howley  (Me.)  897 

IV.  Keeping  with  Intent  to  Shll. 

8.  Under  Pub.  Laws,  chap.  596,  §  1,  the 
keeping  of  prohibited  liquors  for  sale,  to  be 
used  as  a  beverage,  is  inimical  to  the  statute 
only  when  the  keeper  intends  not  only  to 
sell,  but  also  to  deliver  as  well  as  sell,  within 
this  State. 

State  v.  Murphy  (R.  I.)  755 

9.  To  keep  prohibited  liquors  to  be  used  as  a 
beverage  within  this  Slate  is  to  keep  them  for 
sale  in  violation  of  said  §  1,  whenever  the  keep- 
er intends  to  sell  them  in  the  mode  of  sate 
which  includes  delivery,  and  such  a  keep- 
ing is  punishable  under  §  9  of  the  Act.  Id, 

10.  A  complaint,  under  Pub.  Laws,  chap. 
596,  which  charges  that  defendant,  "without 
lawful  authority,"  kept,  etc.,  prohibited  li- 
quors, "with  intent  to  sell  the  same  in  this 
State  to  be  used  as  a  beverage,  against  the  stat- 
ute," etc. ,— is  good.  Id. 
H.  b.  B.,  v.  rv. 


V.  Salb. 

11.  The  sale  of  intoxicating  wines  is  pro- 
hibited by  Gen.  Laws,  chap.  109,  §  18. 

Jane*  v.  Surprise  (N.  H.)  292 

12.  Proof  that  defendant  was  present, 
having  entire  control  and  superintendence 
of  house,  however  brief  the  time,  will  sustain 
an  indictment  for  keeping  and  maintaining  a 
house  as  a  liquor  nuisance,  although  he 
was  only  the  clerk  or  servant  of  the  house- 
holder.  Authorities  cited. 

ViUageofSt.  Johntbury  v.  Thompson (Vt)  518 

18.  A  wile  was  convicted  as  a  common 
seller,  on  proof  that  in  husband's  absence  she 
had  delivered  and  taken  pay  for  liquors 
that  he  had  previously  bargained  and,  sold. 
Authorities  cited. 

State  v.  Goes  (Vt.)  *  519 

14.  The  offense  of  selling  liquor  in  viola- 
tion of  Pub.  Laws,  chap.  596,  §  8,  the  punish- 
ment for  which  is  a  fine  and  imprisonment,  is 
not  an  "infamous  crime"  within  the  Con- 
stitutional provision  that  no  person  shall  be 
held  to  answer  for  an  infamous  crime  unless  on 
indictment  by  grand  jury. 

State  v.  Nolan  (ELI.)  758 

15.  Jurisdiction  of  offenses,  under  said 
§  8,  is,  by  implication,  conferred  upon  the  dis- 
trict courts  by  said  chap.  596.  Id. 

16.  A  complaint,  under  Pub.  Laws,  chap. 
596,  §  8,  charging  that  defendant  did  "offer  to 
sell,  sell,  and  suffer  to  be  sold,"  is  not  bad  for 
duplicity.  Id. 

17.  Under  an  indictment  for  illegal  sale  of 
liquor,  respondent  is  entitled  to  a  specification 
of  offenses;  but  the  character  of  the  specifi- 
cation is  a  matter  of  discretion  of  trial 
court. 

State  v.  Wooley  (Vt.)  714 

18.  It  was  not  error  to  allow  a  witness  to 
testily,  who  was  unknown  to  the  State's  at- 
torney when  the  specification  was  made,  and 
so  not  named  in  it  Id. 

19.  When  a  town  agent  is  indicted  for 
making  illegal  sales  of  liquor,  evidence  that  he 
knowingly  sold  to  men  of  intemperato 
habits  is  admissible;  and  that  he  avoided  sell- 
ing to  them  when  unlawfully  engaged  in  traffic 
of  liquor  prior  to  his  appointment  Id. 

VI.  Bonds;  Ptnbs. 

20.  Act  May  9, 1888,  £  5,  provides  that  upon 
proof  of  conviction  of  licensee  of  violation  of 
any  of  the  provisions  of  part  6  of  said  Act,  and 
no  appeal  is  pending,  judgment  shall  be  ren- 
dered in  favor  of  the  treasurer  of  the  county 
for  the  entire  amount  of  the  bond,  with  costs. 
Under  this  statute  it  is  clear  that  the  convic- 
tion of  principal  constitutes  a  breach 
of  the  bond. 

Welch  v.  McKane  (Conn.)  741 

21.  The  statute  does  not  violate  the  con- 
stitutional guaranty  of  due  process  of  law. 

•  Id. 

22.  The  parties  entered  into  a  contract  obli- 
gation, in  view  of  provisions  of  statute  by 
which  both  principal  and  surety  in  the 
bond  are  made  liable  upon  the  conviction 
of  the  principal,  provided  there  is  no  ap- 
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28.  All  flnei,  under  the  Liquor  Law,  for  its 
violation,  are  payable  to  the  State. 
State  v.  Village  of  St.  Johnsbury  ( Vt.)  894 

24.  When  such  fines  are  paid  by  a  justice  of 
the  peace  to  the  treasurer  of  a  village,  they  are 
recoverable  in  an  action  of  general  as- 
sumpsit in  the  name  of  the  State.  Id. 

25.  And  this,  although  the  prosecution 
resulting  in  the  payment  of  the  fines  was  con- 
ducted by  the  village  authorities  and  at  its 
.expense.  Id. 
\   96.  The  State  is  not  estopped  by  the 

conduct  of  its  officers  in  not  objecting  to 
such  payments,  although  the  State's  attorney 
and  State  auditor  knew  of  them.  Id. 

27.  The  village  can  not  be1  allowed  any- 
thing for  disbursements  in  respect  to  legal 
services  and  expenses,  or  for  taxable  costs.  Id. 

28.  The  State  is  also  entitled  to  recover 
the  sum  paid  by  respondent  who  appealed 
and  forfeited  his  bonds.  Id. 

Briefs  and  Notes. 
Time  license  takes  effect.   (Mass.)  197 
Burden  of  proof  is  upon  one  relying  upon 

license  as  justification.   (Mass.)  197 
Violation  of  license;  rendition  of  judgment 

in  suit  on  bond,  under  Act  of  May  9,  1888. 

(Oonn.)  741,  742 

Sale;  soliciting  for  orders.  (N.  H.)  298 
Jurisdiction  of  justices  of  the  peace  over 

offense  of  illegal  sale  of  liquor,  etc.  (R  I.)  75S 
Liquor  fines  payable  to  State.   (Vt.)  895 

ISLANDS.    See  Waters  and  Water 
courses,  28-82. 

JOINT  TENANTS  AND  TENANTS 
IN  COMMON. 

1.  A  mortgaged  corporate  stock  to  B  and  C. 
Held,  the  effect  of  foreclosure  was  to  vest 
the  stock  in  B  and  C  as  tenants  in 


mon. 

Clarke  v.  Robinson  (R  L)  922 
2.  A  tenant  in  common  having  the  ex- 
clusive occupation  of  the  whole  or  part  of 
the 'common  estate  mast  account  therefor. 
Almy  v.  Daniel*  (R  L)  915 
8.  Where  he  has  the  income  or  profit  of 
more  than  his  share,  he  must  account  for 
the  excess.  Id. 

4.  The  use  of  less  than  his  share  cannot  be 
offset  against  the  excessive  use  by  his  co ten- 
ant. Id. 

5.  The  Statute  of  Limitations  begins  to 
run  from  the  time  a  tenant  in  common  denies 
the  right  of  his  cotenant.   Authorities  cited. 

Id. 

6.  Tenants  in  common  must  join  in 
trespass  or  trover  for  the  taking  or  conver- 
sion of  a  chattel.   Authorities  cited. 

Clapp  v.  Pawtucket  Inst,  for  Savings  (R  I. )  98 

7.  So  must  they  join  in  assumpsit  for 
money  had  and  received,  where  there  has  been 
a  conversion  and  a  tort  is  waived.  Id. 

B  rief  a  and  Notes. 
Actions  by.   (Vt.)  128 
s.  b.  r.,  v.  rv. 


When  statute  runs  as  between  tenants  in 

common.   (R  I.)  916 

JUDGMENT.   See  Bastardy;  Executors 
and  Administrators,  16. 

1.  Where,  upon  a  finding  in  favor  of  plain- 
tiff, judgment  was  postponed  to  await  the  dis- 
position of  another  action,  and  after  such  dis- 
position defendant  indorsed  upon  plaintiffs 
motion  for  judgment  the  words,  "It  is  agreed 
that  the  motion  may  be  filed  and  allowed," 
such  indorsement  will  not  render  judgment 
thereafter  rendered  a  judgment  by  consent, 
from  which  the  defendant  cannot  appeal. 

Emery  v.  Seavey  (Mass.)  216 

2.  A  judgment  is  conclusive  against  a 
person  who  was  responsible  over  to  de- 
fendant, if  he  had  notice  of  the  action  and 
an  opportunity  to  defend. 

Davit  v.  Smith  (Me.)  663 

8.  The  notice  may  be  implied  when  he 
had  knowledge  of  the  suit  and  participated  in 
its  defense.  Id. 

4.  The  docket  entries  are  the  only  proper 
evidence  of  a  judgment  when  the  record 
has  not  been  fully  extended.  Id. 

5.  Proceedings  of  inferior  tribunate  may  be 
impeached  collaterally  when  the  law  has 
not  provided  a  mode  in  which  their  proceed- 
ings can  be  revised.   Authorities  cited. 

Boody  v.  Watson  (N.  H.)  566 

6.  A  domestic  judgment  can  not  be  im- 
peached collaterally  upon  grounds  which 
would  have  been  open  on  writ  of  error  or  re- 
view.  Authorities  cited. 

Foley  v.  City  of  Haverhill  (Mass.)  266 

7.  Courts,  for  sufficient  cause,  may  set 
aside  or  modify  their  judgments  and  amend 
their  records.   Authorities  cited. 

Eastman  v.  City  of  Concord  (N.  H.)  162 

8.  A  court  has  authority  to  vacate  a  judg- 
ment rendered  by  it,  for  fraud  or  mistnlre 

Keith  v.  McCaffrey  (Mass.)  645 

9.  A  judgment  entered  upon  a  default  suf- 
fered by  mistake  may  be  vacated  for  mis- 
take. 22. 

10.  It  is  not  necessary  that  the  mistake 
should  be  of  the  court  or  in  the  mere  render- 
ing or  entering  of  the  judgment.  EL 

11.  Owner  of  unsatisfied  judgment  against 
administrator  cannot  obtain  lien  against  tend 
belonging  to  decedent's  estate. 

Flynn  v.  Morgan  (Oonn.)  818 

12.  Payment  of  a  joint  judgment  by  one  de- 
fendant extinguishes  it,  and  an  appeal 
therefrom  cannot  thereafter  be  taken  by  an- 
other defendant. 

Soger  v.  Moy  (R  I.)  692 
18.  When  beneficial  owner  of  Judgment 
brings  a  suit  upon  it  in  a  name  not  of  legal 
owner,  the  court  may  allow  him  to  —beta- 
tute  the  name  of  the  legal  owner. 
Lewis  v.  Austin  (Mass.)  206 

14.  It  is  no  objection  that  there  is  no  person 
in  being  of  the  name  in  which  the  salt  is 
brought.  JA 

15.  A  remittitur  avails  only  after  - 
and  before  judgment,  dot  after 

Clarke  v.  Robinson  (R  I.) 
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Briefs  and  Notes. 

Definition.  (R,  I.)  109 
By  consent.  (Mass.)  216, 
By  default;  time  of  entry.  (Mass.)  646 
Res  judicata*  when  a  bar.  (Me.)  664; 
(Mass.)  218,  264,  884,  852;  (N.  H.)  624;  (R.l^ 

Decree  of  probate  court  ;  conclusiveness. 
(Vt.)  186 

Judgment  for  installments  of  interest  not 
bar  subsequent  action  for  principal-  (Mass.) 

819 

Collateral  impeachment.  (Mass.)  264 
Of  decree  of  probate  court.  (R.  I.)  768 
Foreignj  conclusiveness.  (Conn.)  688 
When  motion  in  arrest  lies.  (Mass.)  826 
Vacation.  (Mass.)  206 
Vacation  for  fraud.  (Mass.)  88S,  645 
Admissibility  in  evidence.      (Mass.)  860 

JUDICIAL  SALE.  See  Execution. 

JURISDICTION.     See    Coubts,  4-9; 
Equity,  L 

JUSTICES  OF  THE  PEACE. 

1.  Under  a  statute  giving  trial  justices  con- 
current jurisdiction  with  the  supreme  judicial 
court,  the  magistrate  would  have  no  author- 
ity to  bind  respondent  over  to  court. 

Thompson  v.  Smith  (Me.)  .  140 

8.  Such  proceedings  do  not  bar  action 
of  debt  under  a  statute  providing  that 
such  penalties  might  he  recovered  by  indict- 
ment or  action  of  debt  Id. 

8.  A  trial  justice  can  not  be  allowed 
eighty  eents  for  the  trial  of  an  issue  in  a 
criminal  ease  under  Rev.  Stat.  chap.  116, 
^2. 

EnovUon  v.  Oomrt.  of  Waldo  Oo.   (Me.)  146 

Bbiefs  and  Note*. 

Judgment;  rendition;  validity;  conclusive- 
ness.  (Conn.)  687 

LACHES.   See  Rbvtew,  2. 

Bbiefs  and  Notes. 

Effect.   (Mass.)  886 

In  equity.   (Conn.)  472 

In  taking  advantage  ot  right  of  subrogation 
-will  forfeit  it.   (Mass.)  626 

LANDLORD    AND    TENANT.  See 

Guardian  and  Ward,  1;  Street  Rail- 
ways, 4;  Use  and  Occupation; 
Wharves. 


1.  A  lease  of  the  first  floor  in  a  building 
includes  the  outside  of  the  front  wall  as 
part  of  the  premises  demised. 

Lowell  v.  Strahan  (Mass.)  660 

2.  "Floor"  means  a  section  of  the  build- 
ing between  horizontal  planes.  Id. 

8.  Such  lease  grants  an  interest  hi  such 
walls,  viz.,  the  right  to  use  and  enjoy  as  leased 
-premises  for  the  purposes  of  business.  That 
«.  s.  r.,  v.  rv. 


right  is  exclusive,  and  landlord  has  no 
right  to  lease  or  let  such  walls.  Id. 

4.  An  agreement  by  tenant  to  allow 
sign  of  a  stranger,  in  consideration  of  an 
annual  payment  by  him,  to  remain  upon  out- 
side wall,  Is  not  a  breach  of  covenant  not  to 
underlet;  such  agreement  is  a  license  only. 

6.  The  tenant  is  not  liable  to  land- 
lord for  moneys  received  for  license  to 

place  sign  upon  wall.  Id. 

6.  The  land  under  a  building  will,  not 

Ease  as  parcel  of  premises  in  lease  of 
asement  of  building,  the  upper  stories  of 
which  were  let  to  other  tenants.  Authorities 
cited.   Id.  662 

7.  The  letting  of  a  defined  portion  of 
a  room  in  a  factory  with  steam  power  for 
working  machines  is  a  demise.  Authorities 
cited.   Id.  664 

8.  Permission  to  place  machines  in  a 
room  in  a  factory,  and  to  erect  them  with 
steam  power  furnished  by  owner  of  factory, 
creates  a  license  and  not  a  demise.  Author- 
ities cited.  Id. 

0.  The  relation  of  landlord  and  tenant  is 
not  affected  by  the  fact  that  a  lease  for  a 
year  was  not  made  until  after  expiration 
of  part  of  year. 

Palmer  v.  Oheieboro  (Conn.)  809 

10.  A  tenant's  possession  does  not 
change  its  character  by  the  owner's  giving  a 
deed  to  another. 

Doyle  v.  Mellon  (R.  I.)  272 

11.  If  two  tenants  in  common  make  a 
lease  of  their  tenement  to  another  for  a  term 
of  years,  rendering  to  them  a  certain  yearly 
rent  during  the  term,  if  the  rent  be  behind, 
the  tenants  shall  have  their  action  of  debt 
against  lessee.   Authorities  cited. 

Olapp  v.  Pawtueket  Intt.  for  Savings  (R. 

12.  A  landlord  is  liable  for  injury  re- 
ceived by '  falling  into  a  defective  coal-hole 
in  the  sidewalk  in  front  of  the  house,  where 
the  premises  are  in  possession  of  a  tenant  at 
will,  without  agreement  on  the  latter's  part  to 
repair  the  premises. 

Dalay  v.  Savage  (Mass.)  868 

18.  When  property,  not  a  nuisance  when 
demised,  becomes  so  only  by  act  of  tenant 
while  in  possession,  owner  Is  not  liable.  Au- 
thorities cited. 

Joice  v.  Martin  (R  I.)  797 

14.  But  where  owner  leases  premises 
which  are  a  nuisance,  and  receives  rent,  he 
is  liable  for  injuries  resulting  therefrom.  Id. 

Dalay  v.  Savage  (Mass.)  866 

16.  That  the  tenant  may  also  be  liable  is 
not  a  defense  to  the  landlord.  Id. 

16.  But  he  is  not  liable  where  he  lets  the 
premises  by  lease  in  which  tenant  cove- 
nants to  keep  them  in  repair.  Id. 

Joyce  v.  Martin  (R.  I.)  797 

Briefs  and  Notes. 

Covenant  not  to  underlet  construed  strictly. 
(Mass.)  662 
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Lease—  Lira  Estate. 


Destruction  of  building  terminates  lease  of 
room  therein.   (Mass.)  661 
Interest  of  tenant  in  outside  walls.  (Mass.) 

661 

'  Liability  of  lessor  for  damages  for  injuries 
caused  by  defects  in  leased  premises.  Note. 
796;  (R.  I)  796;  (Mass.)  260,  864 

LEASE.   See  Sale,  1. 

LEGACY.   See  Dhvibh  and  Legacy. 

LIBEL  AND  SLANDER. 

1.  Word*  relating  to  the  quality  of 
Articles  made,  furnished,  or  sold  by  a  person, 
though  false  and  malicious,  are  not  action- 
able without  special  damage,  unless 

they  attach  to  the  individual. 
Pooling  v.  Budget  Pub.  Oo.  (Mass.)  60 

2.  Where  defendant  charged  that  a  caterer, 
on  a  single  occasion,  provided  a  very  poor  din- 
ner, vile  cigars,  and  bad  wine,  however  strong 
the  denunciatory  language,  it  is  not  actionable 
without  proof  of  special  damage.  Id. 

i  Briefs  and  Notes. 

Libel  defined.   (Mass.)  61 
Court  is  to  define  what  constitutes  libel; 
jury  to  say  whether  particular  publication 
comes  within  definition.   (Mass.)  61 

Words  actionable;  words  tending  to 
prejudice  of  anyone  in  his  office,  profession, 
trade,  or  business.   (Mass.)  60,  51 

Special  damage.   (Mass.)  50,  51 

LICENSE.  See  Intouoattno  Liqtjoks, 
II.;  Landlord  and  Tenant,  4;  Muni- 
cipal Corporations,  HI. ;  Waters  and 
Watercourses,  26. 

A  tax  upon  sale  of  an  article  is  in  legal 
effect  a  tax  upon  the  article  itself.  Authorities 
cited. 

Stats  v.  Pratt  (Vt.)  857 

LIEN.  See  Attachment,  16;  Judgment, 
11;  Railroad  Companies,  1,  2. 

1.  Mechanics.  A  materialman's  lien  on 
buildings  and  lot  can  only  be  enforced  by 
feult  against  contracting  party. 

Farriham  v.  Davis  (Me.)  404 

2.  Where  portion  of  material  is  fur- 
nished on  promise  of  one  person,  and  re- 
mainder on  promise  of  another,  the  lien 
for  the  first  portion  cannot  be  enforced  by  suit 
against  latter  person.  Id. 

8.  When  a  lien  arising  from  one  contract  has 
been  dissolved,  it  can  not  be  restored  by 
tacking  on  a  new  lien  arising  under  a  new  con- 
tract.  Authorities  cited.   Id.  405 

4.  A  sealed  written  contract  to  erect  a  build- 
ing for  another,— payments  to  be  in  notes, 
two  of  which  builder  actually  accepted, — 
is  a  waiver  of  mechanics'  lien. 

EQenwoodv.  Burgess  (Mass.)  458 

5.  Where  such  contract  was  made  with 
one  who  had  no  interest  in  land,  the  law 
will  not  imply  that  real  owner  contract- 
ed to  pay  builder,  although  such  contract  was 
made  in  pursuance  of  a  fraudulent  scheme  be- 
ll, e.  r,  ,  v.  rr. 


tween  the  owner  and  the  one  who  contracted' 
with  builder.  Id. 

6.  No  lien  attaches  for  materials  furnished, 
unless  furnishing  party  gives  written  notice 
to  owner  of  property  that  he  intends  to  claim 
such  lien.  Id. 

7.  Where  charges  for  labor  and  materials 
are  so  mingled,  the  contract  being  entire, 
that  they  cannot  be  determined  respectively, 
there  is  no  lien  for  either.  Id. 

8.  No  debt  could  be  found  due  on  the 
sealed  contract  after  rescission  thereof: 
nor  could  a  lien  be  established  for  the  amount 
which  the  land  had  been  enhanced  in  value. 

Id. 

9.  When,  under  a  contract,  no  lien  exists, 
its  rescission  cannot  create  one  against  inno- 
cent third  parties  lntervening]while  it  was  still 
in  force.  Id. 

10.  A  builder  was  to  erect  a  house  just  as  he 
chose,  and  the  landowner  was  to  pay  him  a 
certain  sum,  and  the  builder  was  to  pay  the 
remainder  and  have  the  privilege  of  occupy- 
ing the  house  with  his  family  and  the  land- 
owner. Plaintiff  furnished  materials  to  the 
builder  and  filed  a  certificate  of  mechanics' 
lien  based  on  a  contract  between  plaintiff  and 
the  builder,  and  not  mentioning  the  landowner. 
Held,  the  builder  must  be  regarded  as  the 
original  contractor;  that  the  plaintiff  was 
a  subcontractor;  and  that  the  landowner- 
was  not  bound  as  a  principal. 

Kinney  v..Btaebmer  (Conn.)  834 

11.  A  laborer  wrote  his  name  at  the  top 
of  a  bill  for  labor  on  a  building,  and  made- 
oath  to  it  Held,  not  <a  sufficient  compliance 
with  a  statute  requiring  claim  should  be- 
snbscribed  by  claimant,  as  well  as  sworn  to, 
before  filing  for  record. 

Stratton  v.  Shoenbar  (Me.)  769- 

12.  A  copy  of  the  record  of  a  lien  claim 
was  certified  by  the  town  clerk  as  from  a  cer- 
tain volume  of  the  books  of  mortgages,  etc. 
Held,  sufficient  evidence  of  recording  of 
claim  in  compliance  with  statutory  provision 
that  it  should  be  recorded  by  town  clerk  in 
book  kept  for  that  purpose. 

Billings  v.  Martin  (Me.)  768 
18.  When  a  statute  giving  a  lien  provides  for 
Its  enforcement  in  the  same  manner  as 
another  lien  is  enforced,  the  repeal  of  rem- 
edy in  latter  case  will  not  affect  remedy  ap- 
plicable to  the  former. 
(Mins  v.  Blake  (Me.)  277 

Briefs  and  Notes. 
Statutory  liens  are  stricti  juris.  (Mass.)  644 

Mechanics';  statutory  conditions  for  ex 
istence  of.   (Mass.)  465 

Mere  fact  of  work  generally  does  not  give 
rise  to  lien,  if  done  without  author! t*  (Mass.). 

441 

Notice  to  owner.  (Me.)  404 
Subcontractor;  notice.  (Mass.)  894 
Place  of  record.  (Me.)  W9> 
Judgment  in  personam.   (Me.)  404 

LIFE  ESTATE.   See  Deed,  19,  90;  De- 
vise and  Legacy,  IV. 
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LIFE  INSURANCE.  See  Bknhtit  SO- 
CIETIES; InSUBANCB,  II. 

LIMITATION  OF  ACTIONS. 

L  In  General;  Personal  Actions. 
IL  Adverse  Possession. 

IEL  EXCEPTIONS. 

IV.  Removal  or  Bab. 
Y.  Pleading. 

Bbikfb  and  Notes. 

Bee  Account,  8,  4;  Assumpsit,  10;  Bills 
and  Notes,  20;  Equity,  I.;  Husband 
and  Wife,  5,  6;  Joint  Tenants  and 
Tenants  in  Common,  5;  Payment,  8; 
Railroad  Companies,  1;  Set-off  and 
Counterclaim,  10;  Trover  and  Con- 
version, 5;  Trusts,  20;  Waters  and 
Watercourses,  28. 

L  In  General;  Personal  Actions. 

1.  In  cases  where  the  Legislature  has  not 
fixed  a  precise  rule  of  limitation,  rights  may 
be  acquired  and  barred  by  a  prescription  of 
such  length  of  time  as  is  prescribed  by  statu- 
tory role  in  analogous  cases.  Authori- 
ties cited. 

Boody  v.  Watson  (N.  H.)  088 

2.  When  a  duty  is  at  the  proper  time  asked 
to  be  done,  and  Improperly  refused  to  be 
done,  the  right  to  compel  it  to  be  done  is  not 
destroyed  by  lapse  of  time  within  which,  in 
the  first  place,  the  duty  ought  to  have  been 
done.    Authorities  cited.   Id.  569 

8.  Defendant,  having  purchased  in  good 
faith  plaintiff's  personal  property  of  one  who 
had  its  possession,  but  no  right  to  sell  it,  used 
It  as  his  own  for  more  than  six  years,  claiming 
title  thereto.  Held,  that  it  was  a  conversion, 
but  that  the  Statute  of  Limitations  commenced 
to  run  at  tune  of  sale,  and  was  a  bar  to  an  ac- 
tion of  trover. 

Merrill  v.  Bullard  (Vt.)  Ill 

4.  Title  to  personalty  may  be  lost  or 
gained  by  six  years'  possession.  Authori- 
ties cited.  Id. 

IL  Advbbsb  Possession. 

5.  Possession  by  grantee  of  mort- 
gagor will  not  be  adverse  to  mortgagee. 

Doyle  v.  MeUen  (R  L)  272 

6.  A  possession,  to  work  an  ouster  of  owner, 
must  be  open,  notorious,  hostile,  and 
continuous. 

Wells  v.  Austin  (Vt.)  799 

7.  Where  there  is  no  color  of  title,  the  frag- 
mentary possession  of  a  wild  lot,  arising  from 
the  paying  of  taxes  and  the  cutting  of  a 
few  trees  here  and  there,  and  at  different 
times,  is  not  sufficient.  Id. 

8.  A  certain  survey,  q.  v.  ,—Eeld,  not  to  show 
color  of  title.  Id. 

9.  The  location  and  natural  features  of  land 
will  obviously  determine  in  a  large  degree 
characteristics  of  the  possession  of 
which  it  is  susceptible.  Authorities  cited.  Id. 

802 

10.  If  It  be  near  or  remote  from  a  mill  or 
N.  B.  r.,  v.  IV. 


farm,  and  at  customary  intervals  is  invaded 
for  wood  or  lumber,  this  stamps  the  impress' 
of  ownership  upon  possession.  Id. 

11.  A  roving  possession  from  one  part 
of  the  tract  to  another  is  insufficient.  Au- 
thorities cited.  Id. 

12.  The  claim  of  adverse  possession  must 
be  made  out  by  plain  and  satisfactory  proof. 
The  burden  is  on  him  who  sets  up  an  ouster. 
Authorities  cited.  Id. 

HL  Exceptions. 

18.  Where  a  disability  exists  when  right 
of  action  accrues,  the  Statute  does  not  run 
during  its  continuance.   Authorities  cited. 

Frost  v.  Eastern  R  JR.  (N.  H.)  528 

14.  A  right  of  personal  action  accruing 
to  an  infant  is  not  barred  by  the  statute  until" 
two  years  after  disability  removed.   Id.  527 

15.  An  action  does  not  appear,  "on  the  face 
of  the  papers,"  to  be  barred  by  the  general 
limitation  of  six  years,  when  some  of  items  in 
account  annexed  to  writ  are  alleged  to  be 
for  term  fees  within  six  years  of  the  date  of 
the  writ. 

Gould  v.  Whitmore  (Me.) 

16.  Statutory  limitations  of  time  are  sus- 
pended when  causes  of  action  are  fraudu- 
lently concealed,  when  courts  are  closed, 
and  remedies  of  action  or  appeal  are  stayed  by' 
war.   Authorities  cited. 

Boody  v.  Watson  (N.  H.)  669> 

17.  An  action  wfll  not  lie  for  fraudu- 
lently preventing  one  from  bringing  a 
suit  until  barred  by  statute,  unless  the  cause 
of  action  concealed  was  in  fact  a  good  cause 
of  action. 

Reynolds  v.  Eennessy  (R.  I.)  699 

IV.  Removal  of  Bab. 

18.  To  take  a  case  out  of  the  statute  by 
part  payment,  the  payment  must  be  made' 
on  the  debt  for  which  the  action  is  brought^ 
and  as  part  payment  of  a  greater  debt. 

Campbell  v.  CoMngwoodXR.  L)  101 

19.  A  payment  of  Interest  or  part  of  mort- 
gage by  one  of  parties  Interested  in  an  equity 
of  redemption,  repels  the  presumption  of  pay- 
ment, and  takes  case  out  of  statute. 

HoMsterv.  York(Vi.)  865- 

20.  A  part  payment  must  amount  to  an  ad- 
mission that  more  is  due.   Authorities  cited. 

Campbell  v.  OoOingwood  (R.  L)  108 

21.  When  one  is  bound  morally  to  pay  a 
debt,  though  not  legally,  a  subsequent  prom- 
ise to  pay  will  give  a  right  of  action.  Au- 
thorities cited. 

Sherwin  v.  Sanders  (Vt.)  858' 

22.  Items  in  mutual  accounts,  within  six 
years  before  action  brought,  constitute  no  evi- 
dence of  a  promise  to  pay  a  balance,  so  as  to- 
take  the  case  out  of  statute. 

Gage  v.  Dudley  (N.  H.)  581 

28.  A  mere  understanding  that  any  funds' 
should  be  applied  on  the  balance  of  indebted- 
ness, in  the  absence  of  any  actual  applica- 
tion, has  not  the  effect  of  a  promise  to  pay 
such  balances.  Id. 
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34.  An  acknowledgment  mast  con- 
tain an  unqualified  admission  of  a  previous 
subsisting  debt,  which  the  party  is  liable  and 
willing  to  pay.   Authorities  cited.   Id.  688 

36.  A  new  promise  or  acknowledgment 
must  be  in  writing,  signed  by  party  charge- 
able.  Authorities  cited.  Id. 

36.  Whether  a  new  promise  sufficient  to 
take  the  case  out  of  the  statute  was  made,  is  a 
question  of  fact,  and  not  revisable  on  ex- 
ceptions. 

Campbell  v.  CoUingwood  (R.  L)  101 

Y.  Pi-hading. 

37.  The  statute  most  be  pleaded. 

Sawyer  v.  Oity  of  Boston  (Mass.)  834 

38.  The  defense  of  the  statute  is  matter 
of  avoidance,  because  It  admits  a  cause  of 
action  once  to  hare  existed.  Authorities 
-cited.   Id.  838 


Bbihfb  and  Notes. 
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In  equity.  (Conn.)  • 

Mortgages.   (N.  H.)  .  889 

Adverse  possession.  (Vt.)  799 
Must  be  actual,  open,  and  visible.  (Me.)  149 

Personal  actions.   (N.  H.)  888 

When  statute  begins  to  ram.  (R.L)101; 

(Vt.)  Ill 

When  statute  runs  as  between  tenants  in 
.common.   (R  I.)  916 

So  long  as  relation  of  mortgagor  and  mort- 
gagee exists,  Statute  of  Limitations  does  not 
run.   (Vt.)  866 

Exceptions;  trusts.   (Oonn.)  694;  (MassO 

Decedent's  estates.   (Me.)  878 

Infants.   (N.  H.)  637 

Mutual  account.  (Me.)  671;  (R.  L)  916; 
(N.H.)  688 

Removal  of  bar  of  statute  by  new  prom- 
ise.  (N.  H.)  683 

Admission;  part  payment.   (R.  L)  103; 

(Vt.)  607 

Pleading;  statute  must  be  pleaded.  (N. 

H.)  399;  (Mass.)  837 

LIQUORS.   See  Intoxicating  Liquors. 

LIVERY-STABLE  KEEPERS. 

1.  Livery-stable  keeper  is  liable  for  dam- 
age to  a  horse  boarding  in  a  stable,  caused  by 
an  employee's  negligence  in  the  perform 
ance  of  his  duties. 
Eaton  y.  Lancaster  (Me.)r  773 
3.  Whether  a  nightwatchman  in  the  sta- 
ble is  guilty  of  negligence  within  the  scope 
of  his  employment  in  permitting  partially  in- 
toxicated men,  with  pipes  and  matches,  to  go 
into  the  hayloft  after  midnight,  to  pass  the  re- 
mainder of  the  night,  is  a  question  for  the 
Jury.  Id. 

Bribes  and  Noras, 

Liable  for  negligence  of  employees.  (Me. 

ys.  R.  r.,  v.  IV. 


LOCAL  IMPROVEMENTS.   See  Mu- 
nicipal Corporations,  V. 

LOOS  AND  LUMBER.   See  Balk,  6. 6. 

Oratrix  sold  timber  on  one  acre  of  land* 
more  or  less,  within  bounds  cf  hemlock  tim- 
ber."— Held,  the  sale  included  the  timber  of 
only  one  acre;  the  words  "more  or  less"  did 
not  enlarge  the  quantity  before  described. 
*  Smith  y.  Rock  (Vt.)  86S 

LOTTERY. 

A  prisoner  was  charged  in  one  count  with 
both  offering  for  sale  and  selling  half  of  a  lot- 
tery ticket;  the  count  was  held  to  charge  but 
one  offense,  on  ground  that  sale  Includes 
offer  to  selL  Authorities  cited. 
Stats  v.  Haven  (Vt.)  619 

MALICIOUS  PROSECUTION. 

1.  An  action  for  malicious  prosecution  can- 
not be  maintained  before  the  termination  of 
the  prosecution. 

Wood  v.  Bailey  (Mass.)  846 

3.  Where  a  nolle  prosequi  is  entered 

by  procurement  of  party  prosecuted,  such 
arty  can  not  maintain  an  action  for  ma- 

cious  prosecution. 

Langford  y. Boston  dk  A.  B.  B.  Go.  (Mass.)  809 

8.  Where,  by  procurement  of  defendant's  at- 
torney, the  district  attorney  entered  a  noiie 
prosequi  on  defendant's  appeal  to  the  superior 
court,  an  action  for  malicious  prosecution 
could  not  be  maintained.  EL 

Bkikfs  and  Notes. 
Probable  cause;  want  of.   (Mass.)  811,  818. 


Suit  for;  maintainable  upon  defective  < 
plaints  and  indictments.   (Mass.)  810 

MANDAMUS.  See  Polios  asd  Polios 
Dkpartmknts. 

1.  Title  to  office,  as  against  one  actually 
in  possession  under  color  of  law,  can  not  be 
tried  by  mandamus. 

French  v.  (Mean  (Me.)  088 

3.  Mandamus  will  not  issue  upon  petition  of 
a  private  citizen  to  compel  a  public  officer 
to  act  in  a  public  manner. 

MitcheU  v.  Boardman  (Me.)  764 
8.  As,  to  compel  a  police-court  judge  to  issue 
a  warrant  of  search  and  seizure,  upon  a  proper 
complaint  Id. 

4.  Mandamus  will  not  issue  when  the 
thing  commanded  by  it  would  be  an  idle  and 
useless  ceremony.  M. 

6.  Mandamus  is  only  used  to  compel  per- 
sons to  act  where  it  is  their  plain  duty  to  act 
without  its  agency.  Authorities  cited.  Duv 
Op. 

Boody  y.  Watson  (N.  H.)  878 

6.  Generally  the  petition  must  be  dlauunued 
if.  at  any  time  before  writ  granted,  it  appears 
plaintiff  is  not  entitled  to  it.   Authorities  cited. 

bis.  op.  id.  on 

7.  Mandamus  can  not  issue  to  as  officer 

if,  pending  suit,  he  has  resigned  his  office;  if 
his  authority  to  act  has  been  taken  away  by 
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repeal  of  law,  or  has  expired  by  limitation  of 
law;  if  it  will  expire  before  act  sought  to  be 
■enforced,  can  be  performed;  if  sot  has  in  the 
meanwhile  been  done,  or  to  restore  to  office 
-one  who  before  final  judgment  has  become  dis- 
qualified to  hold  it.  Authorities  cited.  Dis. 
•Op1.  Id. 

8.  The  general  principles  of  pleading  pre- 
vail, so  far  as  nature  of  proceeding  admits  of 
their  application.   Authorities  cited.  Dis.  Og. 

Bkdzfs  and  Notes. 

When  granted j  effect.    Note,  677 

Only  granted  where  there  is  a  clear  legal 
right  to  be  enforced  or  a  duty  which  ought  to 
he  performed.   (Me.)  688;  (N.  H.)  666 

Not  granted  where  there  are  other  adequate 
legal  remedies,  or  where  it  would  be  inopera- 
tive.   (N.  H.)  666 

To  compel  levy  of  taxes.  Note,  677; 
<N.  H.)  665 

Not  issue  upon  petition  of  private  citizen  to 
■compel  public  officer  to  act  in  public  matter. 
<Me.)  764,  765 

Lies  to  inferior  tribunal*.    (Me.)  688 

Forms  of  writ  when  Issued  to  subordinate 
court.   (Me.)  765 

MARRIAGE.   See  Husband  and  Wife, 
L 

MARRIED    WOMAN.    See  Husband 

and  Wot. 

MASTER  AlfD  SERVANT.   See  Lrv- 

kbt-8tablb  Kcstkb. 

1.  An  order  for  an  assignment  of  wagea 

already  earned,  otherwise  valid,  is  not  rendered 
invalid  by  an  understanding  that  employer  is 
to  retain  the  amount  due  him  from  assignor 
for  house  rent  and  fuel  furnished  prior  to  the 
date  of  the  order  or  assignment 

McOormiek  v.  Town*  (N.  H.)  164 
3.  Whether  a  master  has  exercised  reason- 
able care  in  employing  competent  servants, 
in  providing  suitable  machines,  and  has  exer- 
cised a  reasonable  supervision  over  his  servants 
in  the  performance  of  delegated  duties,  is  usu- 
ally a  question  for  the  Jury. 
Rice  v.  King  Philip  Mills  (Mass.)  59 
8.  The  question  of  due  care  is  ordinarily  for 
the  jury,  but  it  is  for  the  court  to  determine 
whether  the  proof  is  sufficient  to  authorize  the 
jury  to  find  due  care. 

WormeU  v.  Maine  Gent.  R.  R.  Go.  (Me.)  693 

A  A  master  is  bound  to  due  care  in  furnish- 
ing suitable  machines  and  in  keeping  them 
in  proper  repair.   Authorities  cited,  id.  696 

Rice  v.  King  Philip  Mills  (Mass.)  59 

6.  If  the  machinery  is  of  an  ordinary 
character,  such  as  can,  with  reasonable  care, 
be  used  without  danger,  except  such  as  may  be 
reasonably  incident  to  the  business,  it  is  all  the 
law  requires.   Authorities  cited. 

WormeU  v.  Maine  Cent.  R.  R.  Go.  (Me.)  696 

6.  The  nature  of  the  defect,  the  length 
of  time  it  has  existed,  and  the  means  taken  to 
remedy  it,  are  important  facts  in  determining 
h.  b.  B.,  v.  IT. 


what  the  master  ought  to  have  reasonably 
known  and  done. 
Rice  v.  King  Philip  MiUt  (Mass.)  69 

7.  If  the  master  knew,  or  ought  to  have 
known,  that  a  machine  In  use  was  out  of  re- 
pair, and  dangerous,  it  was  his  duty  to  see 
that  it  was  put  in  proper  repair,  or  to  warn 
those  using  it  of  the  danger  if  they  were  ig- 
norant of  it.   Authorities  cited.   Id.  68 

8.  A  servant  receiving  injuries  in  perform- 
ance of  duties  outside  of  regular  employ- 
ment, cannot  recover  If  there  is  a  want  of  due 
care  on  his  part. 

WormeU  v.  Maine  Gent.  R.  R.  Go.  (Me.)  693 

9.  A  servant  is  under  the  same  obligations 
to  provide  for  his  own  safety  as  a  master 
la  to  provide  it  for  him.  Id. 

10.  The.  mere  fact  of  relationship  of  master 
and  servant,  without  a  neglect  of  duty,  does 
not  impose  upon  master  a  guaranty  of  ser- 
vant's safety.  Authorities  cited.  Id.  696 

11.  A  servant  cannot  recover  for  the  volun- 
tary assumption  of  known  risks.  Author- 
ities cited 

Gaffney\.  N.  T.  dsN.  E.  R.  R.  Go.  (R.  I.)  85 
Halt  v.  Nay  (Mass.)  175 

12.  A  servant  of  sufficient  age  and  Intelli- 
gence to  understand  the  nature  of  the  risks  to 
which  he  is  exposed  takes  upon  himself  the 
natural,  ordinary,  and  apparent  risks  incident 
to  the  employment.   Authorities  cited. 

WormeU  v.  Maine  Gent.  R.  R.  Go.  (Me.)  696 
18.  A  master  Is  not  liable  to  his  servant 
simply  because  he  used  a  dangerous  ma- 
chine; but  is  liable  if  he  employed  a  servant 
to  use  it  in  ignorance  of  the  danger. 
Gilbert  v.  Guild  (Mass.)  648 

14  Want  of  due  care  by  the  servant,  or 
knowledge  of  danger,  if  the  machine  was 
dangerous,  will  prevent  a  recovery.  Id. 

15.  If  a  servant  undertakes  the  work  know- 
ing the  danger,  the  master  is  not  liable,  al- 
though he  might  have  prevented  the  danger 
by  guarding  against  it.  Id. 

WormeU  r. Maine  Gent.  R.  R.  Go.  (Me.)  698 

16.  If  the  servant  did  not  know  of  the  dan- 
ger, proof  that  the  master  could  have 
guarded  against  it  would  be  no  defense. 

Gilbert  v.  Guild  (Mass.)  648 

17.  A  brakeman  knowing  of  a  lumber 
pile  near  the  track,  voluntarily  Jumping 

upon  a  train  moving  by  the  pile,  and  injured, 
cannot  recover. 

Gaffney  v.  New  York  &N.E.RR.Oo. 
(R.  L)  83 

18.  He  cannot  recover  because  the  piling  of 
the  lumber  was  an -act  of  a  fellow-servant. 

Id. 

19.  A  servant  employed  on  a  slubber  ma- 
chine in  a  cotton-mill,  whose  duty  it  was  to 
see  that  the  machine  was  kept  running,  to 
take  off  the  full  bobbins  and  put  on  others,  to 
notify  the  overseer  if  she  knew  that  there  was 
anything  wrong  about  the  machine,  and  to 
see  that  it  was  kept  clean,  and  the  person  whose 
business  it  was  to  keep  the  machine  in  repair, 
are  fellow  servants. 

Rice  v.  King  Philip  Mills  (Mass.)  59 

80.  If  a  servant  knows  that  his  fore- 


Digitized  by 


Google 


972 


mattmr — Mmi  and  Dam 


is  careless  and  fails  to  notify  his  mas- 
ter thereof,  hut  continues  in  the  service,  he 
can  not  recover  for  an  injury  resulting 
from  such  carelessness. 
Hatt  v.  Nay  (Mass.)  178 

21.  In  an  action  for  injury  received  on  a 
pile-driver,  through  alleged  negligence  of  a 
foreman,  evidence  is  admissible  of  the  rep- 
utation of  the  foreman  for  skill  and  com- 
petency. Id. 

22.  Special  acts  of  negligence  at  other 
times  are  not  admissible.  Id. 

28.  Questions  to  experts  as  to  whether 
guard  should  have  been  used  on  a  certain 
machine  are  immaterial. 
Gilbert  v.  Qvild  (Mass.)  648 
24.  The  question  whether  the  danger  was 
obvious  to  the  common  mind,  is  addressed  to 
the  common  knowledge  of  the  jury,  and  not 
to  an  expert.  Id. 

BaiEvs  and  Noras. 

Assignment  of  wages  by  employer  to 
creditor  by  admitting  service  of  trustee  writ 
(N.  H.)  806 

Duty  of  master  to  furnish  safe  ma- 
chinery. (Me.)  694,  696;  (Mass.)  62, 174,  648; 
(R  I.)  88 

Defective  machinery.   (N.  H.)  297 

Duty  of  master  to  warn  servant  of  dangers. 
(Me.)  694 

Expert  evidence  as  to  whether  guard 
should  be  used  on  machines.   (Mass.)  649 

Assumption  of  risks  by  servant.   (Me.)  698; 
(Mass.)  62,  174,  649;  (RL)  88 
Fellow  servants.  (Mass.)  62, 174 

Who  are;  illustrations.  (Me.)  698, 696;  (R.  L) 

84 

Respondeat  superior.   (Mass.)  888 
Liability  of  master  for  torts  of  servant. 
(Me.)  786;  (Mass.)  888 ;  (N.  H.)  296,  297 

MAXIMS. 

1.  The  law  does  not  promote  in  one  form 
that  which  it  prohibits  In  another.  Author- 
ities cited. 

Jonet  v.  Surpriee  (N.  H.)  295 

2.  Tbe  maxim  that  a  man  must  use  his 
property  so  as  not  to  incommode  his  neighbor, 
only  applies  to  neighbors  who  do  not  interfere 
with  or  enter  upon  it.   Authorities  cited. 

Frott  v.  Eaetern  R.  R.  (N.  H.)  628 

8.  Actus  curia?  neminem  gravabit 

Boody  v.  Wateon  (N.  H.)  570 

4  Actus  legis  nemini  facit  in juriam.  Id. 

5.  De  minimis  non  curat  lex.   Id.  577 

6.  Expressio  unius  est  exclusio  alter! us. 
Dow  v.  Young  (Me.)  504 

7.  Omnia  preesumuntur  rite  et  solemniter 
esse  acta  donee  probetur  in  contrarium. 

WHiard  v.  Pike  (Vt)  605 

8.  Stare  decisis. 

Allen  v.  Danieleon  (R.  I.)  108 
Briefs  and  Noras. 

Everybody  is  bound  to  know  the  law  and 
what  it  authorizes.   (Me.)  277 

N.  B.  R.,  V.  IV. 


Acoessorium  non  ducit,  sed  sequitor,  suum 
principale.   (Me.)  414 
De  minimis  non  curat  lex.   (Me.)  661 
Expressio  unius  est  exclusio  altering.  (Mass.) 

194 

Ingnorantia  legis  neminem  excusai.  (Mass.  y 

288 

Nemo  est  hares  viventis.  (Mass.)  468 
Qui  facit  per  alium,  etc  (Mass.)  58 
Qui  sen  tit  onus  debet  sen  tire  commodum. 

(Conn.)  848 
Res  ipsa  loquitur.   (Mass.)  260, 268 

Respondeat  superior.  (Mass.)  888 
Verba  chartarum  fortius  accipiuntur  contra. 

proferentem.   (Mass.)  686- 

MECHANICS*  LIEN.   See  LntN. 

MILITARY      SETTLEMENT.  See 

Poor  and  Poor  Laws,  1-3. 

MILLS  AND  DAMS. 

1.  Where  owner  of  water-rights  conveyed 
right  to  take  water  from  dam  to  mill  site  be- 
low, except  a  single  use  in  a  certain  time, 
which,  by  reference,  was  fully  defined  in  re- 
serving clause  in  deed*  the  reference  in  the 
exception  to  language  in  the  reservation 
made  it  a  part  of  the  exception. 

Gage  v.  Barnes  (N.  H.)  891 

2.  The  principle  that  when  several  enjoy  a 
common  benefit,  all  must  contribute  ratably  to- 
expenses,  does  not  apply  where  deeds  estab- 
lish the  rights  of  each  of  several  mfllowners, 
and  define  their  liabilities  as  to  contribution 
in  maintaining  a  common  reservoir  dam 

TuUar  v.  Baxter  (Vt.)  180 
8.  Nor  will  contribution  be  decreed  against 
one  whose  mill  privilege  is  not  used.  EL 

4.  Where  millowners,  derive  titles  from  a  com- 
mon grantor,  having  an  interest  in  a  reservoir 
dam,  and  for  many  years  give  a  practical 
construction  to  their  deeds, — in  that  soma 
have  contributed  towards  the  maintenance 
of  the  dsm  and  others  have  not, — the  court 
will  consider  such  construction  in  defining  the 
deeds.  Id. 

5.  One,  representing  a  majority  interest, 
authorized  to  determine  as  to  repairs  of  the 
dam,  is  under  the  duty  of  deciding  fairly, 
and  conducting  work  prudently.  U. 

6.  When  one  delivers  logs  at  a  custom 
sawmill  to  be  sawed  at  an  agreed  price,  the 
owner  of  the  mill  becomes  a  bailee,  and  is 
bound  to  prove,  in  case  of  their  loss,  that  it 
was  without  his  fault 

Gleaeon  v.  Estate  of  Been  (Vt)  718 

7.  The  question  of  bailor's  contributory 
negligence  is  not  raised,  when  it  la  not 
found  that  he  intermeddled  with  the  ' 
after  delivery  in  mill-yard. 

8.  Defendant's  intestate  contracted  to  i 
lumber  at  a  stated  price.  Held,  that  the  es- 
tate should  not  be  allowed  more  than  the 
agreed  price.  M. 

Briefs  and  Norm 
Mill  privilege  defined.  (Mass.)  tCt 
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Common  duty  of  mlllowners  to  maintain 
<Iam.  (Vt.)  180 

Compelling  company  after  erecting  dam  to 
erect  flshway.   (Conn.)  80 

Overflowage;  liability  for  damages.  (Ma^ 

Remedy  for  damages  suffered  by  lawful 
-erection  of  dam.   (Mass.)  342 

MINES  AND  MINING.   See  Deed,  10. 

MISDEMEANORS.   See  Criminal  Law, 

MISTAKE.  See  Equity,  II. 

MONEY    HAD    AND  RECEIVED. 

See  Assumpsit,  1-5. 

MORTGAGE. 

I.  Deed  Absolute. 

II.  Consideration;  Description;  Ihter- 
kst. 

HI.  In  General;  Parties. 
IV.  Redemption. 
V.  Foreclosure. 
VI.  Account. 

VIL  Power  of  Sale;  Trust  Deeds. 
VIIL  Chattel. 

Briefs  and  Notes. 

■See  Executors  and  Administrators,  4; 
Bills  and  Notes.  20;  Devise  and  Leg- 
act,  21-38;  Trover  and  Conversion, 
0;  Will,  11,  13. 

I.  Deed  Absolute. 

1.  A  deed  absolute  on  its  face  may  be  con- 
.•trued  to  be  a  mortgage. 

Knapp  v.  Bailey  (Me.)  147 

2.  The  grantor  is  a  competent  witness 
to  show  that  his  title  was  only  that  of  an 
equitable  mortgagee.  '  Id. 

8.  Where  the  intention  is  clear  that  an  ab- 
solute deed  is  taken  as  a  security  for  a  debt, 
it  is,  in  equity,  a  mortgage.  Authorities  cited. 
Id.  150 

4.  Whether  a  deed  is  an  equitable  mortg: 
belongs  to  equitable  jurisdiction  to 
termine.    Authorities  cited. 

Bailey  v.  Knapp  (Me.)  280 

5.  A  deed  of  release  and  an  instrument 
of  reconveyance, — Held,  to  constitute  a 
mortgage. 

Qvnn'g  Appeal  (Conn.)  810 

II.  Consideration;  Description;  Interest. 

6.  As  between  parties  and  their  represen- 
tatives, the  consideration  named  in  a  mort- 
gage does  not  determine  the  amount  of  amort- 
gage  given  for  both  present  and  future  in- 
debtedness; nor  is  record  of  mortgage 
notice  of  the  amount  due,  or  a  limitation  of 
amount  secured. 

Eeyet  v.  Bump's  Admr.  (Vt.)  518 

7.  A  mortgage  given  to  secure  future  ad- 
vances, the  limit  or  which  is  not  defined  there- 
in, is  good  for  the  amount  of  advances  made. 
Authorities  cited.   Id.  516 

S.  E.  B.,  V.  IV. 


X 


8.  The  real  consideration  of  mortgages 
may  be  shown  although  different  from  that 
expressed  in  instrument.   Authorities  cited. 

Id. 

0.  A  settlement  of  boundaries  of  land  in- 

eluded  in  a  mortgage,  made  under  circum- 
stances which  amount  to  a  legal  fraud  on  mort- 
gagor's part,  is  not  binding  on  mortgagee. 
Elliott  v.  (7a*mt(N.  H  )  285 

10.  A  mortgage  of  a '  'tract  of  land  known  as 
the  M  lot,  bounded  *  *  *  easterly  by  land  of 
W."  under  the  circumstances  of  this  case,  con- 
veys the  land  up  to  W's  line,  although  a  por- 
tion of  it  was  know  as  the  S  lot.  Id. 

11.  In  a  mortgage  to  secure  grantors, 
both  in  sickness  and  in  health,  good  and  proper 
food,  medicine,  clothing,  care,  etc,  during 
their  lives,  together  with  a  stipulation  that  one 
grantor  is  to  occupy  a  certain  room  during 
life,  it  follows  that  the  provisions  are  to  be 
furnished  in  the  house  in  which  grantor  was 
to  occupy  a  room. 

Dwelley  v.  Dxeettey  (Mass.)  41 

12.  Where,  by  an  agreement  in  a  mortgage, 
grantee  is  to  release  any  portion  of  the  land, 
on  being  paid  at  the  rate  of  50  cents  per  foot; 
and  the  plaintiff  has  offered  to  pay  the  amount 
thus  fixed  for  the  release,  and  the  defendant 
has  refused  to  execute  a  release  except  upon 
the  payment  of  a  larger  sum;  and  no  interest 
was  stipulated  for  in  the  agreement,  and  it  is 
apparent  that  none  was  intended  to  be  paid  by 
the  owners  of  the  several  lots, — a  ruling  on  the 
hearing  that  the  interest  did  not  begin  to 
run  until  the  decree  fixing  the  amount  to  be 
paid,  was  affirmed. 

Clark  v.  Foniain  (Mass.)  175 

HI.  In  General;  Parties.  . 

18.  A  mortgagee  can  not  be  disseised 
by  mortgagor;  Ming  a  tenant  at  will,  his 
possession  is  not  adverse.   Authorities  cited. 

Doyle  v.  MeOen  (R.  L)  278 

14.  As  between  mortgagor  and  mortgagee, 
the  mortgage  vests  the  legal  title  and  seisin 
of  estate  in  mortgagee  immediately  upon  de- 
livery of  mortgage.    Authorities  cited. 

Jones  y.  Smith  (Me.)  '  600 

15.  Payment  of  mortgage  debt  after  con- 
dition broken  will  not  devest  mort- 
gagee of  legal  title.   Authorities  cited.  Id. 

16.  A  payment  of  interest  or  part  of 
principal  renews  mortgage.  Authorities 

cited. 

HoMOer  v.  York  (Vt)  866 

17.  Trespass  cannot  be  maintained 
against  mortgagee  in  possession  for  acts 
done  after  mortgagor  paid  sum  due,  and  before 
mortgagee  had  executed  the  release  and  surren- 
dered premises. 

Jones  v.  Smith  (Me.)  680 

18.  Trespass  quare  elansum  will  not 
lie  in  favor  of  mortgagor  against  mortgagee  for 
entering  peaceably  upon  mortgaged  premises 
and  digging  up  and  carrying  away  and  con- 
verting to  his  own  use  portions  of  the  soil;  nor 
for  removing  fixtures  belonging  to  real  estate. 
Authorities  cited.   Id.  600 

10.  Where  the  undertaking  on  mortgagee's 
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part  is  to  account  to  mortgagors  and  their  heirs 
and  assigns  for  the  surplus  money,  it  is  an  an* 
dertsvking  to  pay-  the  mortgagors  joint* 
ly,  and  an  action  to  recover  the  surplus  must 
be joint. 

Cflapp  v.  Pawtucket  Inst,  for  Scningt  (R  J.)  97 
20.  An  attachment  under  State  laws  is  in- 
valid against  mortgagees  of  a  vessel  by  mort- 
gage duly  registered  under  Federal 
shipping  laws. 
Howe  v.  Tefft  (R.  I.)  108 
81.  The  omission  of  the  court  to  charge  de- 
fendant as  garnishee  having  possession  of  the 
vessel, — Held,  not  to  affect  his  right  to  set  up 
the  attachment,  if  valid,  by  way  of  justifica- 
tion in  replevin  for  the  vessel,  brought  by 
the  mortgagees.  Id. 

IV.  Redemption. 

83.  Where  a  party  had  promised  Mort- 
gagor the  money  to  redeem,  but  failed  to 
meet  him  at  appointed  time,  and  mortgagor 
was  thereby  delayed  until  after  banking  hours 
and  prevented  from  sending  money  to  clerk  of 
court  within  time  limited  by  decree,—  Held,  it 
was  an  accident,  and  mortgagor  was  entitled 
to  redeem. 

Kopper  v.  Dyer  (Vt.)  868 
88.  In  such  case  mortgagor  will  be  re- 
instated, but  on  terms  that  he  satisfy  the 
equitable  rights  of  the  other  party.  Id. 

84.  The  bill  was  defective  in  that  it  was 
framed  on  theory  that  orator's  personal  check 
deposited  with  clerk  was  a  payment  of  it;  and 
that  it  did  not  contain  an  offer,  or  an  averment 
of  willingness,  to  redeem;  but  an  amendment 
was  allowed.  Id. 

86.  Whenever  mortgagor  is  driven  to  the 
necessity  of  filing  a  bill  against  mortgagee,  it 
must  be  one  to  redeem.  Authorities  cited.  Id. 

871 

88.  Where,  upon  mortgagor's  demand,  mort- 
gagee renders  a  false  account  of  amount  due 
on  mortgage,  mortgagor  may  commence  suit  to 
redeem  without  tendering  amount  due. 

Meaher  v.  Howe*  (Me.)  776 

87.  On  a  bill  to  redeem,  without  first  tend- 
ing amount  due,  plaintiff  must  aver  and 
prove  that  he  has  been  prevented  from 
making  tender  by  defendant's  default.  Au- 
thorities cited.   Id.  777 

88.  Reasonable  notice  of  legal  proceedings, 
and  a  reasonable  time  for  redeeming  land 
from  a  mortgage,  may  be  determined  by  a 
statutory  rule  in  analogous  cases.  Authori- 
ties cited. 

Boodyv.  Wat*m(N.U.)  668 

V.  FOBBOLOSUBS. 

88.  A  power  of  sale  and  the  intervention 
of  trustees  do  not  necessarily  take  from  the 
court  the  power  to  decree  a  strict  fore- 
closure. 

Shepard  v.  Btehardeon  (Mass.)  806 
80.  The  right  to  foreclose  means)  the 
power  to  cut  off  a  right  to  redeem  given  by 
equity,  when,  under  a  condition  of  the  mort- 
gage, the  mortgagee's  estate  has  become  abso- 
lute at  law.  Id. 
H.  e.  k.,  v.  IV. 


81.  If  mortgagee's  estate  never  be- 
comes absolute,  there  never  can  be  a  fore- 
closure. Id. 

82.  It  is  not  essential  that  a  limitation  to  tbe 
time  for  redemption  be  expressly  fixed, 
though  in  some  cases  it  has  been  held  that  this 
omission  has  left  mortgagee  without  founda- 
tion for  foreclosure.  Id. 

88.  Where  certain  holders  of  bonds  brought 
a  bill  against  a  company,  and  trustees  in  pos- 
session under  a  deed  of  trust,  claiming  that 
the  entry  by  trustees  and  their  possession  for 
three  years  had  been,  in  effect,  a  foreclosures* 
provided  by  statute  in  case  of  mortgages,— 
Held,  the  whole  tenor  of  the  deed  is  incon- 
sistent with  a  right  on  the  part  of  the  trustees 
to  foreclose  by  entry  and  lapse  of  time. 

84.  Where  mortgagor  still  has  right  to 
redeem,  mortgagee  cannot  foreclose.  Au- 
thorities cited.   Id.  808 

86.  A  mortgagee's  decision  to  sell  or 
foreclose  is  governed  by  his  own  interest  alone. 
Authorities  cited.  Id. 

86.  A  mortgaged  corporate  stock  to  B  and 
C.  '  Held,  the  effect  of  foreclosure  was  to  vest 
the  stock  in  B  and  0  as  tenants  in  eom- 


Oarke  v.  Bobineon  (R.  L)  988 

87.  An  arrangement  between  persons  in- 
terested in  real  estate  subject  to  a  mortgage, 
that  at  foreclosure  one  should  take  title,  and 
after  making  sale  divide  the  surplus,  implies 
that  such  one  should  have  power,  in  his  discre- 
tion, to  make  a  sale,  convey  good  title  to  pur- 
chaser, and  collect  purchase  money. 

Oook  v.  Young  (Mass.)  444 

88.  The  person  so  taking  title  at  fore- 
closure did  not  take  subject  to  a  result- 
ing trust.  Id. 

89.  One  purchasing  pendente  lite  Is  bound 
by  the  decree,  and  need  not  be  made  a  party. 

Kopper  v.  Dyer  (Vt.)  868 

VI.  Aooottht. 

40.  In  a  suit  to  foreclose  a  mortgage  made 
by  Connecticut  Central  R  R  Co.  to  State 
treasurer,  as  trustee,  the  New  York  &N.RR. 
R  Co.,  which  owned  all  the  mortgage  bonds, 
and  at  whose  request  suit  was  brought,  and 
who  had  had  for  some  time  exclusive  posses 
sion  of  mortgaged  property  under  a  lease  pro- 
viding that  net  Income  should  be  applied  to 
payment  of  interest  coupons,  was  made  co- 
defendant, — Held,  the  mortgage  was,  in  effect, 
a  contract  between  mortgagor  and  holders  of 
bonds;  that  the  lease  has  an  intimate  connec- 
tion with  subject-matter  of  suit,  and  is  not  an 
independent  contract  from  the  mortgage,  and 
that  It  is  the  duty  of  the  New  York  <§  N.  B. 
R.  R  Co.  to  account. 

Chamberlain  v.  OonneeUoui  Q.  B.  R.  Ok 
(Conn.)  43T 

41.  A  mortgagee  in  possession  will  be  sub- 
ject to  the  duty  ofapplying  the  rents  and  prof- 
its in  discharge  of  the  debt,  and  rendering  an 
account  of  their  receipt  and  application.  JL 


43.  An  equitable  mortgagee  Is  a* 

liable  to  account  as  a  legal  mortgagee.  ML 
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48.  If  the  possession  and  use  of  mortgaged 
premises  by  the  owner  of  the  mortgage  debt, 
without  any  agreement  at  all  respecting  the 
matter,  imperatively  demands  an  accounting 
and  the  application  of  rents  and  profits 
to  the  payment  of  the  debt,  the  duty  can 
be  no  less  on  the  party  who  has  agreed  to  do 
that  very  thing.  Id. 

44.  When  payor  of  a  mortgage  note,  in 
accounting,  is  allowed  to  prove  an  oral 
agreement  made  at  the  time  of  execution  of 
note,— in  effect,  that  payor  protested  that  he 
did  not  owe  it,  and  that  payee  promised  that 
if  on  settlement  it  was  not  found  all  right,  he 
would  make  it  so, — such  agreement  is  as  opera- 
tive as  though  a  part  of  the  note  itself,  and 
compels  payee  to  show  consideration  aliunde. 

Hathaway  v.  Hagan  (Vt)  128 

46.  Where  the  master  reports  an  overpay- 
ment of  mortgage,  defendant,  under  an  an- 
swer, is  not  entitled  to  affirmative  relief^  but 
the  case,  on  motion,  will  be  remanded,  that  a 
cross-bill  may  be  filed.  Id. 

VII.  Power  of  Sale;  Trust  Deeds. 

46.  A  provision  in  a  power  of  sale  in  a  mort- 
gage that  twenty  days'  notice  of  sale  should 
be  given  in  some  newspaper,  means  a  continu- 
ous notice  for  twenty  days;  and  a  notice  in  a 
daily  newspaper  on  seven  days  only,  at  inter- 
vals during  twenty  days  preceding  sale,  is  not 
sufficient. 

Washington  v.  Batsett  (RI)  760 

47.  It  seems  that,  if  mortgagor  had,  in  good 
faith,  selected  a  weekly  paper*  the  inser- 
tion of  the  notice  in  each  issue  of  the  paper 
for  the  designated  period  would  have  fulfilled 
the  requirement.  Id. 

48.  It  is  only  when  donee  of  a  power  of 
sale  in  a  mortgage  is  guilty  of  some  fraud  in 
executing  the  power,  that  be  can  actually  exe- 
cute it  and  at  the  same  time  violate  his  duty. 

Reynolds  v.  Hennetty  (R  I.)  598 

49.  Donee  is  under  no  obligation,  so  long  as 
he  acts  within  terms  of  power,  to  give  any 
notice,  other  than  general  notice  prescribed 
in  the  power,  of  what  he  intends  to  do. 

Id. 

60.  Assuming  that  donee  could  not  convey 
the  premises  absolutely,  without  receiving  the 
amount  bid  for  them,  or  so  much  thereof  as 
owner  of  equity  of  redemption  was  entitled  to, 
such  conveyance  by  him  would  be  effectual 
only  to  transfer  mortgagee's  interest,  the  mort- 
gagor still  remaining  the  owner  of  equity  of 
redemption.  Id. 

61.  Power  reserved  to  grantors  in  a  mort- 
gage to  release  any  restrictions  in  the 
former's  deeds  against  erecting  any  edifice  for 
obstruction  of  light  within  eleven  feet  of  the 
north  side  of  a  portion  of  the  buildings, — said 
mortgage  also  containing  the  power  of  sale  au- 
thorizing mortgagee  to  sell  premises  absolutely 
and  in  fee  simple,— is  extinguished  by  a 
■ale  for  breach  of  condition. 

Petition  of  Butt  (R.  I.)  748 

62.  The  purchaser  of  mortgaged  estate  is 
entitled  to  nave  it  with  the  rights  and  ease- 
ments appurtenant  to  it  as  they  existed  when 
power  of  sale  was  given.  Id. 
w.  a.  R.,  v.  IV. 


68.  Orator  was  trustee  under  mortgage 
deed,  executed  by  8  to  secure  his  bonds. 
There  was  a  provision  in  deed  by  which 
mortgagor  could  sell  portion  of  premises, 
and  orator  could  quitclaim  such  portion, 
provided  the  full  value  thereof  was  used  in 
purchasing  or  retiring  the  bonds,  and  the  se- 
curity for  the  remainder  of  the  bonds  "shall 
not,  in  the  judgment  of  said  trustee,  become 
impaired."  8  having  sold  a  portion  of  the 
premises,  and  some  of  bondholders  object' 
ing  to  a  conveyance,  the  orator  brought  this 
bill  for  advise  "as  to  whether  or  not  the  occa- 
sion is  a  proper  one  for  the  exercise  of  the 
power;  *  *  *  antt  if  so,  upon  what  terms  and 
provisions."  The  court  below  decreed  a  con- 
veyance, "unless  the  said  trustee  *  *  *  shall 
decide  that  the  security  for  the  remainder  of 
said  bonds  will  have  become  impaired,"  etc. 
Held,  error,  in  that  trustee  was  virtually  de- 
creed to  convey  without  any  exercise  of  its 
judgment,  and  the  decree  went  beyond  the 
prayer  of  the  bill. 
Rutland  Trutt  Co.  v.  Sheldon  (Vt.)  711 

VIII.  Chattel. 

64.  A  chattel  mortgage  is  not  void  because 
it  permits  mortgagor  to  remain  in  pos- 
session and  sell  the  goods  in  the  ordinary 
course  of  business. 

Blanchard  v.  Cooke  (Mass.)  68 

55.  An  assignee  in  insolvency  is  not  one  of 
|«the  "parties"  within  the  meaning  of  the  stat- 
utes providing  that  unless  a  chattel  mortgage 
is  recorded  or  the  property  delivered 
to  the  mortgagee  "the  mortgage  shall  not  be 
valid  against  any  person  other  than  the  parties 
thereto,"  etc.   "  Id. 

66.  The  limitation  of  time  within  which  a 
chattel  mortgage  must  be  recorded  does  not 
apply  to  the  time  the  property  must  be 
delivered  to  mortgagee,  if  the  mortgage 
is  unrecorded.  Id. 

57.  It  is  sufficient  if  the  property  is  de- 
livered to  and  retained  by  the  mortgagee  be- 
fore the  rights  of  third  parties  have 
attached.  Id. 

68.  In  the  case  of  informal  instruments  giv- 
ing a  right  to  chattels,  possession  rightfully 
obtained  vests  title  in  transferee,  as 
against  third  persons,  including  an  as- 
signee in  insolvency.  Id. 

59.  If  after-acquired  property,  is  taken 

by  mortgagee  into  possession  before  interven- 
tion of  rights  of  third  parties,  he  holds  it  under 
a  valid  lien  by  the  operation  of  the  provision 
of  the  mortgage  in  regard  to  it.  Authorities 
cited.   Id.  78 

60.  Where  a  chattel  mortgage  provides  that 
if  the  goods  be  attached  on  mesne  pro* 
cess,  mortgagee  may  sell  the  goods,  it  is 
immaterial  that  the  attachment  was  illegal 
and  void. 

Crocker  v.  Atwood  (Mass.)  628 

61.  The  taking  and  sale  of  property  on  an 
illegal  attachment  is  a  conversion  of  it.     Id.  • 

62.  A  collusive  attachment  in  a  ficti- 
tious suit,  to  deprive  mortgagee  of  property, 
is  void  as  to  him.  Id. 
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68.  That  mortgagee  was  defedant  in 
the  action  in  which  the  property  was  at- 
tached does  not  limit  his  remedy  to  an  ac- 
tion for  malicious  prosecution;  that  the  suit 
was  malicious,  or  the  attachment  invalid,  can- 
not deprive  him  of  his  right  to  the  property. 

64.  It  Is  only  under  Pub.  Stat  chap.  161, 
§§  74,  79,  et  neq.,  that  mortgaged  personal 
property  can  be  attached  or  taken  on  exe- 
cution as  property  of  mortgagor. 

Simmons  v.  Wood*  (Mass.)  218 

65.  Where  a  trustee,  summoned  because  his 
name  appeared  as  mortgagee  in  record,  an- 
swered that  he  never  saw  the  mortgage,  and 
it  was  never  delivered  to  him,  and  he  never 
paid  any  consideration  for  it,  nothing  remained 
hut  to  discharge  the  trustee.  Id, 

66.  Such  discharge  did  not  dissolve  the 
attachment  so  that  it  cannot  be  set  up 
against  the  debtor  and  purchaser  from  him. 

Id. 

67.  Where  the  record  shows  the  trustee 
has  no  interest  in  the  matter,  his  dis- 
charge, in  whatever  form  effected,  will  be 
presumed  to  be  for  that  reason.  Id. 

Briefs  and  Notes. 

Consideration.  (Mass.)  214 
Description  of  land ;  boundaries.   (N.  EL) 

286 

Recording  a  paper  does  not  operate  as  de- 
livery or  acceptance.   (Mass.)  214 
Delivery  and  acceptance  are  essential.  (Mass.) 

214 

Mistake  in  recording  in  wrong  book.  (Me.) 

766 

Deed  absolute  as.  (Me.)  149,  164,  280; 
•(Mass.)  807 

Parol  evidence  to  show.   (Mass.)    680,  666 
As  between  an  equitable  mortgage  and  a  sale 
with  an  agreement  to  reconvey,  the  former  is 
favored.   (Me.)  686 

After-acquired  property.   (Mass.)  70, 

71 

Assumption  of.   (Conn.)  810 

Parties;  mortgagee  may  employ  auctioneer 
to  make  sale.   (Mass.)  453 

Between  mortgagor  and  mortgagee  there  is 
no  right  to  emblements.   (Me.)  689 

Mortgagee  has  no  right  of  action  after  pay- 
ment.  (Me.)  689 

Payment  of  debt  after  condition  broken  not 
devest  mortgagee  of  legal  title.   (Me.)  689 

Redemption.  (Mass.)  807 

In  bill  to  redeem,  tender  must  be  made.  (Vt ) 

869 

When  tender  rendered  unnecessary  by  acts 

of  mortgagee.   (Me.)  776,  777 

Interest.  (Mass.)  176 
Foreclosure.  (N.  H.)  167;  (Mass.)  807 
Action  for  money  had  and  received  is  proper 

proceeding  to  recover  surplus.  (R  I.)  97 
Duty  of  mortgagee  to  account  for  rents 

and  profits.   (Conn.)  478 

N.  e.  b.  .  v.  IV. 


Power  of  sale;  exhausted  by  single  sale. 
(Mass.)  807 

Chattel;  power  of  sale.   (N.  EL)  158 

Interest  not  attachable.   (Mass.)     214,  680 

MUNICIPAL  CORPORATIONS. 

I.  Division  Link  Between  Towns. 
IL  Town  Meetings;  Debts. 

III.  Licenses. 

IV.  Pkopebty    Rights;  Watebwobxb; 

Eminent  Domain. 

V.  Strebts;  Local  Improvements;  As- 
sessments. 
VL  Defective  Wats. 
VII„ Officers;  Liability  Pob  Acts  Of. 
VHI.  Paeticulab  Charters. 
Briefs  and  Notes. 

8ee  Intoxicating  Liquors,  34,  86.  27;  Nui- 
sance; Roads  and  Highways;  Schools 
and  School  Dibtricts;  Waters  abb 
Watercourses,  24. 

L  Division  Line  Between  Towns. 

1.  In  a  proceeding  to  establish  the  divid- 
ing line  between  towns,  costs  are  not  allowed 

to  either  side. 
Inhabt.  of  Monmouth  v.  Inhab*.  of  Leeds  (Me.) 

158 

2.  The  court  has  such  control  over  the  pro- 
ceeding as  to  prevent  a  report  being  final, 
unless  satisfied  of  its  freedom  from  fraud.  Id. 

IL  Town  Meetings;  Debts. 

8.  The  warrant  for  an  annual  town  meet- 
ing contained  the  following  articles:  "To  sea 
if  the  town  will  choose  the  selectmen  to  be 
surveyors  of  highways."  "To  choose  all  ne- 
cessary town  officers.  The  following  are 
chosen  by  ballot:  selectmen,  assessors,  overseen 
of  the  poor.  *  *  *  All  of  said  votes  to  be  on 
one  ballot"  At  the  beginning  of  the  meeting 
it  was  voted  "to  ballot  for  five  selectmen,  who 
shall  also  be  assessors,  overseers  of  the  poor, 
and  highway  surveyors."  Held,  the  articles 
were  sufficient  to  support  such  vote;  that  no 
voter  could  vote  for  distinct  board  of  assessors, 
overseers  of  the  poor,  and  surveyors;  and  that 
while  ballots  containing  other  names  for  as- 
sessor, overseer,  or  surveyor,  than  those  gives 
for  selectmen  were  irregular,  they  could  fas 
rectified  by  rejecting  as  surplusage  the  portion 
relating  to  such  offices  and  the  portion  thereof 
containing  names  for  selectmen  should  fas 
counted  as  votes  for  selectmen. 

Attorney-  General  v.  Wentworth  (Mass.)  8SB 

4.  An  article  in  a  warrant,  to  see  if  stows 
will  appropriate  money  to  a  particular  ob- 
ject, authorises  a  vote  to  raise  as  well  as 
appropriate  it.   Authorities  cited.     22.  — 

6.  An  annual  town  meeting  a  ,  „ 

precisely  one  year  from  preceding 
ing.  Authorities  cited. 

WiOard  v.  Pike  (Vt.)  | 

6.  To  recover  on  a  town  note  gives 

selectmen  for  borrowed  money,  it  si  apt 
pear  the  money  borrowed  went  into 
treasury,  or  had  been  applied  to  a  legal  ' 
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ily  of  the  town,  and  that  the  town  had  ratified 
selectmen '•  action. 

Brown  v.  Inhabt.  of  Winterport  (Me.)  491 

7.  An  article  in  a  warrant  calling  a  town 
meeting  to  see  if  the  town  would  vote  to  pay 
•certain  notes  given  by  a  majority  of  the  select- 
men, describing  each  by  giving  its  date, 
amount,  and  to  whom  payable,  is  sufficiently 
explicit.  Id. 

8.  Where  the  officers  and  members  of  a 
town  meeting,  without  formal  action,  ad- 
journ to  the  open  air  for  convenience,  and 
there  vote,  the  action  is  valid.  Id. 

9.  A  vote  of  ratification  can  not  be  re- 
-ecdnded  at  a  subsequent  meeting.  Id. 

III.  LlCKMSBS. 

10.  The  charter  of  an  incorporated  Tillage, 
authorizing  it  to  4 •regulate"  its  victual- 
ing houses,  repeals  by  implication  the 
general  law  on  that  subject. 

Village  of  St.  Johntbury  v.  Thompson  (Vt.) 

609 

11.  By-laws  authorized  by  charter  have 
tlie  same  effect,  within  municipal  limits,  as 
•a  special  law  of  the  Legislature.  Id. 

12.  Under  such  charter  a  by-law  conferring 
power  to  license  (Victualing  shops*  and 
providing  a  penalty  for  keeping  such  shops 
without  a  license,  is  a  reasonable  regulation, 
and  not  contrary  to  common  right.  Id. 

18.  One  controlling  the  business  of  a 

victualing  shop  in  wife?  name,  but  without 
her  personal  attention,  is  a  keeper  within  a 
by-law  prohibiting  the  keeping  of  such  shop 
without  a  license,  and  Is  liable  for  the  penalty. 

14.  An  indictment  for  keeping  an  unli- 
censed victualing  house  need  not  allege 
that  it  was  kept  open  for  business. 

State  v.  Kane  (R.  I.)  600 

15.  Nor  that  defendant  was  the  keeper  or 
proprietor.  Id. 

16.  An  ordinance  prohibiting  cartmen 
from  transacting  business  without  a  license  is 
a  proper  regulation  of  the  business.  Au- 
thorities cited. 

Village  of  St.  Johntbury  v.  Thompton  (Vt.) 

511 

IV.  PnoPKKTY  Rights:  Waterworks;  Emi- 
nent Domain. 

17.  The  power  given  to  Boston  and  West 
Boxbury  to  "take  or  purchase  lands,"  is 

to  be  exercised  by  the  city  and  town  severally, 
and  the  title  to  the  land  should  be  the  title  in 
fee  simple. 

Page  v.  C  Toole  (Mass.)  195 

18.  Under  a  contract  for  supply  of  water, 
which  a  town  authorized  selectmen  to  make 
•with  a  water  company 'for  a  term  of  years,  the 
■debt  Is  an  annual  one,  payable  out  of 
money  raised  by  taxation. 

Smith  v.  Town  of  Dedham  (Mass.)  55 

19.  The  charter  of  Dedham  Water  Com- 
pany does  not  confer  any  power  upon  the 
town  of  Dedham  similar  to  that  conferred  by 
Pub.  Btat  chap.  110,  relating  to  "aqueduct 
corporations."  Id. 
».  b  b.,  v.  rv. 


80.  Under  Stat.  1878,  chap.  243,  authorizing 
town  of  Arlington  to  take  lands  for  water- 
works, a  description  of  the  land  taken 
must  be  filed  in  registry  of  deeds. 

Keniton  v.  Town  of  Arlington  (Mass.)  840 

31.  The  right  to  maintain  a  dam,  under 
such  Act,  in  such  a  way  as  to  flow  other  lands, 
unless  dammed  against,  is  an  easement  over  or 
interest  in  such  land,  and  is  land.  Id. 

33.  The  requirement  of  the  Act  that  a  de- 
scription shall  be  filed  applies  to  lands 
flowed;  and  if  not  complied  with,  the  flow- 
ing is  a  trespass  for  which  the  owner  is  not 
confined  to  his  remedy  under  the  statute.  Id. 

38.  The  taking  and  filing  a  description 

of  a  dam,  capable  of  flowing  adjoining  land, 
is  not  the  taking  or  describing  such  adjoining 
land.  Id. 

34.  If  plaintiff's  land  was  flowed  by  the  dam 
as  soon  as  the  dam  was  taken,  and  such  flow- 
ing amounted  to  a  taking  of  plaintiff's  land, 
that  fact  would  not  enlarge  the  description  of 
the  dam,  or  make  it  a  description  of  the 
land  flowed.  Id. 

35.  Where  the  town  took  and  described  "all 
the  water- rights  and  other  privileges  and  ap- 
purtenances of  the  land  on  which  the  dam 
stood,  it  was  not  a  taking  or  description  of 
a  right  to  flow  beyond  such  prescriptive 
rights.  Id. 

36.  In  a  proceeding  for  damages  for  tak- 
ing land  by  a  city,  for  a  park,  evidence  of 
sales  of  lots  situated  like  petitioner's  was  not 
incompetent  merely  because  they  were  smaller 
than  petitioners'. 

Sawyer  v.  City  ofBotton  (Mass.)  834 

37.  Compulsory  sales  of  lands  are  not  evi- 
dence of  value  of  other  lands.  Id. 

38.  An  expert  in  real  estate  is  no  more 
competent  than  anyone  else  to  determine  just 
what  effect,  measured  in  money,  the  dislike  of 
litigation  may  have  had  on  a  given  person's 
mind.  Id. 

39.  Interest  was  properly  allowed  on  value 
of  land  at  time  taken.  Id. 

80.  The  petitioner  is  not  bound  to  allege 
that  he  is  in  time.  *  Id. 

V.  Btbbbts;  Local  Improvements;  Assess- 


81.  In  a  proceeding  under  Rev.  Laws, 
§  2969,  the  county  court  cannot  assess  one 
town  to  pay  any  part  of  expenses  of  build- 
ing highway  in  another  town, 

Parker  v.  Bast  Montpelier  (Vt.)  808 

83.  A  decree  ordering  aid  from  one  town 
in  maintenance  of  a  highway  in  an- 
other town,  may  be  vacated  on  proof  of  ne- 
cessity for  a  considerable  portion  of  way  for 
ordinary  use,  to  an  inhabitant  of  such  other 
town. 

Town  of  Wardtboro  v.  Town  of  Jamaica  (Vt) 

865 

88.  The  court  refused  to  consider  whether 
petitionee  had  a  vested  right  in  an  assessment, 
as  it  did  not  appear  that  any  assessment  was 
then  due.  Id. 

84.  Towns  required  to  contribute  to  the  con- 
struction of  bridges  in  another  town,  un- 
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der  Com  p.  Stat.  chap.  06,  %  1,  may  be  required 
to  contribute  towards  repairing,  under 
Gen.  Laws,  cbap.  72,  §  4,  and  the  county  com- 
missioners may  also  fix  the  ratable  contribu- 
tion. 

Town  of  Campion  v.  Totem  of  Plymouth  dt 
EdderruM  (N.  H.)  160 

35.  Under  Pub.  Stat.  chap.  49,  specific  re- 
pairs upon  a  highway  or  town  way  are  to 
be  ordered  by  person  authorized  to  lay  out 
same,  and  the  umagei  to  a  landowner  are 
to  be  estimated  by  the  same  person. 

Sullivan  v.  City  of  Fall  River  (Mass.)  682 

86.  If  damages  are  not  given  In  the  order 
directing  repairs,  or  in  the  return  made  upon 
it,  the  party  aggrieved  may  apply  for  a 
jury.  Id. 

87.  Under  Pub.  Stat.  chap.  52,  the  land 
owner  must  file  a  petition  within  one  year 
from  completion  of  work,  and  an  adjudication 
must  be  made  within  thirty  days  after  filing 
petition;  and  if  petitioner  is  aggrieved  by  estf 
mate  of  damages,  he  may,  within  one  year,  ap- 
ply for  a  jury.  Id. 

88.  When  a  change  is  made  in  grade  of 
a  street,  by  an  authority  competent  to  fix  the 
grade,  and  nature  and  extent  of  change  is  spe- 
cifically declared  in,  and  made  part  of,  record 
of  proceedings,  the  repairs  are  specific,  under 
Pub.  Stat.  chap.  49.  Id. 

89.  But  If  the  repairs  are  ordered  by  an 
authority  not  competent  to  fix  the  grade,  or  if 
made  or  ordered  by  an  authority  competent  to 
fix  the  grade,  and  the  order  does  not  deter- 
mine specifically  the  nature  and  extent  of 
the  change,  but  the  way  Is  repaired  either  by 
an  actual  change  of  grade  or  otherwise,  under 
an  authority  competent  to  direct  the  repair  of 
ways,  the  damages  to  property  are  recoverable, 
under  Pub.  Stat  chap.  62.  Id. 

40.  A  petition  for  damages  sustained  by 
execution  of  order  of  mayor  and  aldermen  of 
Fall  River,  that  granite  curbing  be  laid  on 
north  side  of  street  in  that  city,  is  not  right- 
fully brought  under  Pub.  Stat.  chap.  49;  and  it 
cannot  be  maintained  under  Pub.  Stat.  chap. 
62,  without  the  presentation  of  a  petition 
to  mayor  and  aldermen.  Id. 

41.  The  common  council  of  Bridgeport  have 
power  to  make  a  valid  assessment  for 
benefits  accruing  from  the  pavement  of  a* 
street;  and  the  vote  of  the  council  to  adopt 
the  apportionment  recommended  by  a  commit- 
tee, constitutes  an  order  or  decree  fixing 
amount  assessed. 

Bartram  v.  City  of  Bridgeport  (Conn.)  486 

42.  In  an  action  to  recover  a  betterment 

tax  paid  under  protest,  neither  of  previous 
orders  can  be  impeached  for  the  reason  that 
the  notice  was  defective.  Certiorari  is 
the  only  method  for  a  party  to  avail  himself 
of  such  a  defect 
Foley  v.  City  of  Haverhill  (Mass.)  268 

48.  If  it  does  not  appear  that  any  benefits- 
have  in  fact  been  estimated  except  the  special 
benefit  accruing  to  the  estate  beyond  the 
general  advantage,  no  illegal  element  will  be* 
assumed  to  have  entered  into  the  computation. 

Id. 

44.  If  the  point  is  fairly  open,  still  the  court 
H.  k.  b.,  v.  IV. 


will  not  construe  the  grading  as  excluded 
from  the  declared  purpose  to  proceed  under 
the  Betterment  Act  in  the  taking,  and,  at  the 
same  time,  construe  the  benefit  derived  from 
it,  if  distinguishable  from  that  derived  from 
the  widening,  as  included  in  the  betterment* 
assessed,  although  not  mentioned.  Id. 

46.  Where  there  is  nothing  to  show  that  the 
assessment  took  grading  into  account,  an  in- 
struction will  not  be  given  that  any  assess- 
ment upon  plaintiffs  land  of  a  share  of  ex- 

S eases  of  grading  is  void,  even  if  this  be 
ie  correct  rule.  Id. 

46.  That  the  records  do  not  show  the  act- 
ual expense  of  widening  would  not  be . 
ground  even  for  certiorari,  where  it  is  admit- 
ted that  the  actual  expense  was  over  $80,000, 
and  the  total  assessment  $10,258.63;  still  less 
where  the  record  discloses  a  liability  for  $22,- 
907.40  for  land  damages  fixed  by  lapse  of  time. 

Id. 

47.  Haverhill  charter  (Stat  1869,  chap.  61, 
§  24)  does  not  contemplate  action  by  board  of 
aldermen  and  common  council  in  joint 
convention.  Id 

48.  Changing  the  grade  of  a  street  by 
one  acting  under  municipal  authority  and  in 
good  faith  is  not  a  trespass  against  the 
landowner.   Authorities  cited. 

Brigge  v.  Lewuton  tfc  A.  Bone  R  R.  Co. 
(Me.)  649 
VL  Defective  Wats. 

49.  Rev.  Laws,  g  8111,  and  Acts  1882.  No. 
18,  have  not  changed  the  liability  of  towns 
for  damages  happening  on  bridges. 

Willard  v.  Town  of  Sherburne  (Vu)  12$ 

60.  In  an  action  for  an  injury  caused  by  in- 
sufficiency of  a  bridge,  while  the  plaintiff  was 
walking  on  It  at  night  under  a  notice)  stat- 
ing: "My  back  and  spine  were  injured  and 
made  lame,  *  *  *  Including  neck,  and  my 
back  was  badly  strained  and  made  stiff,  so 
much  so  that  I  have  not  been  able  to  raise  or 
move  my  head  since  the  injury;  *  *  *  sad  I 
have  suffered,  and  still  am  suffering,  great 
pain  in  my  head,  brain,  jaw,  back,  spine, 
neck,"  etc.,  evidence  of  an  injury  to  the 
neck  was  held  admissible.  Id. 

61.  Where  plaintiff  employed  an  alder- 
man to  deliver  to  the  city  authorities  a  no- 
tice of  the  time,  place,  and  cause  of  a  per- 
sonal injury  from  a  defect  in  a  sidewalk,  the 
fact  that  the  board  of  aldermen  first  acted  up- 
on the  notice,  and  that  then  it  was  delivered 
to  the  city  clerk,  did  not  affect  the  snWcien- 
cy  of  the  notice. 

Wormwood  v.  dig  of  Wattham  (Mass.)  194 
52.  A  boy  seven  years  of  age,  passing  with 
his  father  and  youngest  sister  over  a  bridge  in 
Lowell,  across  the  Merrimac  River,  stepped 
aside  for  an  instant  to  clasp  in  play  a  post  te 
the  highway,  and  almost  in  his  path,  but 
slipped  through  a  bole  in  the  bridge  sad 
was  drowned.  It  appeared  that  the  city  had 
reasonable  notice  of  the  defect  in  the  bridge. 
Held,  there  was  no  error  in  refusing  to  rale,  in 
an  action  by  the  father  to  recover  damages, 
that  there  was  no  evidence  of  due  care  on  part 
of  plaintiff  or  his  intestate. 
OuUtne  v.  City  of  LoweU  (Mass.) 
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68.  A  boy  using  the  highway  solely  for  the 
purpose  of  playing  can  not  recover  from 
city  for  an  injury  from  defect  in  way.  Au- 
thorities cited.  Id.  239 

54.  A  child  cannot  recover  who,,  while  sit- 
ting playing  upon  the  sidewalk,  is  injured  by 
act  of  a  third  person.  Authorities  cited. 

Id. 

55.  One  cannot  recover  by  breaking  of  an 
insufficient  railing,  occasioned  by  lean- 
ing against  it  when  lounging  upon  the  side- 
walk.  Authorities  cited.  Id. 

66.  In  an  action  for  injury  to  a  horse  from 
defect  in  way,  defendant  may  show  a  shy- 
ing and  bolting  habit  of  horse  for  more 
than  a  year  prior  to  the  accident. 

Bailey  v.  Inhabs.  of  Belfast  (Me.)  768 

VII.  Officers;  Liability  fob  Acts  of. 

57.  By  Special  Stat.  1880,  chap.  293,  the 
terms  of  office  of  the  city  marshal  of 
Lewiston  were  made  to  consist  of  consecu- 
tive periods  of  two  years  each, — each  com- 
mencing when  the  preceding  period  ends. 
Haskell,  J.,  dissents. 

French  v.  Cowan  (Me.)  682 

58.  A  town  is  not  liable  for  acts  of  its  offi- 
cers in  digging  a  ditch  which  created  a  nui- 
sance, when  the  acts  were  not  done  in  exe- 
cution of  a  corporate  duty  imposed  by 
law  upon  the  town. 

Seele  v.  Inhabs.  of  Deering  (Me.)  550 

59.  A  town  is  not  liable  for  the  unauthor- 
ized and  illegal  acts  of  its  officers,  even 
when  acting  within  the  scope  of  their  duties. 
Authorities  cited.   Id.  551 

60.  But  it  may  become  so  when  the  acts 
complained  of  were  illegal,  but  done  under 
direct  authority  previously  conferred  or  sub- 
sequently ratified.  Id. 

VIIL  Particular  Charters. 

61.  Boston.  Power  given  to  city  and  to 
town  of  West  Roxbury  to  "take  or  purchase 
lands." 

Pagev.  V Toole  Qfaaa.)  195 

62.  Municipal  court;  original  criminal  ju- 
risdiction. 

•    Commonwealth  v.  Murray  (Mass.)  65 

68.  Bridgeport.   Assessment  for  benefits 
accruing  from  pavement  of  streets. 
Bartramv.  City  of  Bridgeport  (Conn.)  485 

64.  Fall  River.  Repair  of  streets;  dam- 
ages. 

Sullivan  v.  City  of  FaU  River  (Mass.)  682 

65.  Lewiston.  Term  of  office  of  city 
marshal. 

French  v.  Cowan  (Me.)  682 

66.  Portland.  City  marshal  de  Jure  enti- 
tled to  salary  while  office  filled  by  officer  de 
facto. 

Andrews  v.  City  of  Portland  (Me.)  780 

67.  Providence.  Property  in  waters  with- 
in borders. 

Bassett  v.  Franklin  (R.  I.)  762 

68.  Upon  dismissal  of  petition  for  damages 
for  land  taken  for  park;  city  entitled  to  costs. 

Aldrich  v.  City  of  Providence  (R  I.)  752 

B.  E.  R.,  V.  IV. 


69.  Plurality  of  electors  may  elect  member 
of  city  council. 

Re  Plurality  Elections  (R.  I.)  108 

70.  St.  Johnsbury.  Regulating  victual- 
inghouses. 

Village  of  St.  Johnsbury  v.  Thompson  (Vt.) 

509 

71.  Wallingford.  Section  of  charter  au- 
thorizing borough  to  construct  sewers  and  pro- 
vide for  outflow  of  drainage  has  no  reference 
to  surface  waters. 

Bronson  v.  Borough  of  Wallingford  (Conn.) 

467 

72.  West  Roxbury.  Power  given  to 
town  and  to  Boston  to  "take  or  purchase 
lands." 

Page  v.  0' Toole  (Mass.)  195 

i 

Briefs  and  Notes. 

Ordinances;  ordinary  powers  of  towns 
may  be  exercised  by  ordinary  votes.  (Mass.)  57 
Ordinances  or  by  laws  cannot  enlarge,  di- 
minish, or  vary  corporate  powers.   (Me.)  688 
By-laws  must  be  consistent  with  charier. 
(Vt.)  509 
Delegation  of  authority  by  common  coun- 
cil.   (Conn.)  435 
Acts  ultra  vires.   (N.  H.)  524 
Acts  ultra  vires  cannot  be  ratified.  (Me.)  492 
Town  meeting;  notice.    (Me.)  491 
Incurring  debts;  payment  (Mass.)  56 
Right  of  towns  to  grant  or  raise  money. 
(Me.)  491,  4«2 

Vote  of  town  authorizing  contract  is  purely 
executory.   (Mass.)  57 
Rescission  of  vote  ratifying  acts  of  agent. 
(Me.)  "  492 

Right  to  license  must  be  conferred  by 
charter.   (Vt)  509 

Ordinance  regulating  or  restricting  trade. 
(Vt)  (  509 

Regulating  victualing  houses.  (Vt.)  509 

Creating  private  nuisance;  prima  facie  lia- 
ble for  continuance.   (Me.)  550 

Surveyor  of  highway  is  not  under  control 
of  town  by  which  chosen.   (N.  H.)  297 

Ratification  of  acts  of  agent.   (Me.)  491 

Eminent  domain;  delegation  of  authori- 
ty.  (Conn.)  485 

Damages;  evidence  as  to  land  taken.  (Mass.) 

826^  827 

Streets;  uses  to  which  can  be  put  (Me.) 

547 

Repairs;  damages.   (Mass.)  634 
Change  of  grade;  notice.   (Mass.)  265 
Assessing  one  town  to  pay  expenses  of  high- 
way in  another  town.   (Vt)  808 
Liability  for  defective  ways.  (Conn.) 
468;  (N.  H.)  297 
Notice.   (Vt.)  128 
Notice;  service.   (Mass.)  195 
Defective  bridges;  hole;  accident  occurring 
at  night-time.   (Mass.)  288 
Due  diligence  of  traveler  to  avoid  accident. 
(Mass.)  287 
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Injury  to  hone;  evidence  as  to  ahying  and 
bolting  of  horse.  (Me.)  768 
Measure  of  damage*.  (Me.)  768 
Particular  charters.  Antrim;  tax  for 
building  schoolhouse.  (N.  H.)  893 
Arlington;  waterworks.  (Mass.)  841 
Boston;  board  of  health.  (Mass.)  489 
Original  criminal  jurisdiction  of  municipal 

court.   (Mass.)  66 
Waterworks.   (Mass.)  842 

Bridgeport;  local  assessments.   (Conn.)  486 

Dedham;  water  supply.   (Mass.)  67 

Lewiston;  term  of  office  of  city  marshal. 

(Me.)  682, 688 

Providence;  property  in  waters.  (KL)  762 
Wallingford;  liability  for  surface  water. 

(Conn.)  469 

NATIONAL  BANKS.  Bee  Banks  and 

Banking. 

NATURALIZATION.  See  Alien  and 
Naturalization. 

NAVIGABLE  RIVERS.   See  Waters 
and  Watercourses. 

NEGLIGENCE.  See  Bailment;  Car- 
riers, 9;  Landlord  and  Tenant,  12, 
16;  Livery-Stable  Keeper;  Master 
and  Servant;  Mills  and  Dams,  6.  7: 
Receiver;  Street  Railways,  6;  Tele- 
graph Companies;  Wharves. 

1.  Legislation  is  not  necessarily  invalid  if 
one  using  extra-hassvrdous  instrumen- 
talities, which  put  in  jeopardy  a  neighbor's 
property,  is  made  to  pay  the  losses  thereby 
occasioned,  even  though  negligence  cannot  be 
proved. 

OrisseU  v.  Housatonic  B.  R  Go.  (Conn.)  86 

2.  The  question  of  due  care  is  ordinarily 
for  the  jury,  but  it  is  for  the  court  to  deter- 
mine whether  the  proof  is  sufficient  to  author- 
ize the  jury  to  find  due  care. 

Wormellv.  Maine  Cent.  R  R.  Oo.  (Me.)  692 
8.  It  is  the  duty  of  owner  of  a  building  to 
keep  it  in  such  safe  condition  that  travel- 
ers on  highway  shall  not  suffer  injury. 
Khron  v.  Brock  (Mass.)  424 

4.  If  the  work  of  a  contractor  to  repair 
a  building  is  completed,  the  owner  will  be 
responsible  for  Injuries  thereafter  resulting 
from  imperfect  construction  or  dangerous  con- 
dition of  work.  Id. 

6.  Plaintiff  occupying  apartments  accessible 
only  through  a  door  opening  on  the  sidewalk, 
the  building  being  the  property  of  defendant, 
stepped  upon  the  cover  of  a  coal-hole 
in  the  sidewalk,  which  gave  away,  and  she 
fell  into  the  hole,  and  was  injured,— Held,  it 
was  improper  to  take  the  case  from  the  Jury. 

Delory  v.  Canny  (Mass.)  268 

6.  Plaintiff  was  tenant  of  second,  and  de 
fendant  of  first,  story  of  building  through 
hoist  way  in  which  the  plaintiff  fell.  In 
an  action  for  damages,  the  court  instructed  the 
jury  that  plaintiff  had  no  rights  hi  hoistway 
except  to  use  it  for  purpose  of  a  hoistway; 
that,  if  he  used  it  for  storage,  and  went  there 
N.  B.  R.,  v.  rv 


for  purpose  of  removing  articles  stored,  de- 
fendants were  under  do  legal  obligation  to  hhn 
as  to  the  care  of  the  hoistway.  This  instruc- 
tion, upon  exceptions,  was  declared  to  limit 
the  plaintiffs  rights  too  strictly. 
Kent  v.  7bdd(Maas.)  254 

7.  Plaintiff  having  set  up  an  agreement 
which,  as  he  contended,  gave  him  a  right  to 
expect  to  find  the  bar  in  place  when  the 
trap  door  was  open,  a  charge  was  re- 
garded as  misleading  which  submitted  the 
question  as  to  use  of  hoistway  to  the  jury.  Id. 

8.  A  mere  scintilla  of  evidence  is  not 
sufficient.   Authorities  cited. 

WormeU  v.  Maine  Oent.  R  R  Oo.  (Me.)  697 

9.  The  finding  of  a  jury  upon  the  ques- 
tion of  negligence,  in  case  of  a  lack  of  proper 
appliances  to  check  a  mill  elevator  in  the 
event  of  an  accident,  will  not  be  disturbed, 
when  there  was  some  evidence  in  support  of 
it,  and  jury,  by  a  view,  had  an  opportunity  to 
examine  the  elevator  in  question,  as  well  as  to 
hear  and  see  the  witnesses. 

Lanigne  v.  Lewiston  Mills  Oo.  (Me.)  072 

10.  A  landowner  is  under  no  duty  to  a  mere 
trespasser  to  keep  his  premises  safe;  and 
the  fact  that  the  trespasser  is  an  infant  does 
not  raise  a  duty. 

Frost  v.  Bottom  B.  R  (N.  H.)  637 

11.  A  trespasser  ordinarily  assuaaes  all 
risk^of  danger  from  condition  of  premises, 
and  to  recover  must  show  that  an  injury  was 
wantonly  inflicted,  or  that  owner,  being  pres- 
ent, might  have  prevented  the  injury  >y  the 
exercise  of  reasonable  care  after  discovering 
the  danger.   Authorities  cited.   Id.  638 

12.  Where  certain  duties  exist,  infanta  may 
require  greater  care  than  adults.  Authorities 
cited.   Id.  689 

18.  The  owner  of  machinery  or  other 
property  attractive  to  children  is  liable  for 
injuries  happening  to  children  wrongfully 
interfering  with  it  on  his  own  premises.  Au- 
thorities cited.   Id.  538 

Briefs  and  Notes. 

Definition.  (Me.)  778 
Proximate  cause.   (Me.)  778,  774 

Defective  premises;  liability  of  land- 
lord.  (Mass.)  264.880 
Duty  of  landowner  to  keep  premises  safe;  to 
trespasser.   (N.  H.)  537 

Liability  of  owner  for  defective  premises; 
for  injury  resulting  from  imperfect  repairs  by 
contractor,  after  contractor's  work  completed. 
(Mass.)  488 

Concurrent  negligence  of  two  persons 
resulting  in  injury  to  third  person,  either  or 
both  are  liable.   (N.  H.)  537 

Question  for  court  and  Jury.  (Mass.)  68, 

17S 

Question  for  jury.   (Mass.)  260, 426 ;  (N.H.) 
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Presumption  from  mere  proof  of  < 
rence  of  accident.  (Mass.) 

Burden  of  proof  (Mass.) 
To  prove  plaintiff  free  from  negligence. 
(Vt.)  713 
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Contributory;  effect.  (Mass.) 

Where  defendant  guilty  of  gross  negligence. 
(N.  H.)  088 

Infanta   (Mass.)  287 

Right  of  action  for  damages  for  death 
against  street  railways.   (Mass.)        821, 824 

NEGOTIABLE  INSTRUMENTS.  See 

Bills  and  Notes. 

NEW  TRIAL.  See  Husband  and  Wife,  18. 

1.  Where  the  instructions  were  not  all 
the  case  required*  and  might  have  misled 
the  jury,  a  new  trial  will  be  granted. 

Inhabs.  of  Deerfield  v.  OonnecUout  R  R  B. 
Oo.  (Mass.)  189 

2.  A  new  trial  will  not  be  granted  where  the 
evidence  does  not  strongly  preponderate 
against  the  verdict,  though  the  court 
might  have  found  the  other  way  upon  the 
same  evidence. 

Nash  v.  Borne*  (Me.)  770 
8.  A.  new  trial  will  be  granted  where  the 
damages  are  excessive,  unless  the  plain- 
tiff remits  the  excess. 
Snow  v.  Weeks  (Me.)  146 

4.  But  will  not  be  granted  where  it  does  not 
appear  that  the  verdict  is  unreasona- 

Fogg  v.  BUneon  (Me.)  148 

&  A  new  trial  will  not  be  granted  because  a 
bystander  expressed  an  opinion  in 
presence  of  one  juror,  when  there  was  no 
misconduct  on  juror's  part,  and  no  injurious 
effect  was  produced  by  the  remark. 

CasweU  v.  Pitcher  (Me.)  768 

6.  New  trial  will  not  be  granted  because 
foreman  of  jury,  or  officer  in  charge,  kept 
them  out  till  8  o'clock  in  the  morning,  and 
did  not  inform  the  other  jurors  at  11  o'clock— 
three  hours  earlier— of  direction  of  presiding 
justice  to  permit  jury  to  separate  if  they  had 
not  agreed  at  that  hour. 

Spinney  v.  Bowman  (Me.)  699 

7.  A  new  trial  will  not  be  granted  for  the 
purpose  of  enabling  a  party  to  recover 
nominal  damages  on  a  mere  technical 
right 

Ely  v.  Parsons  (Conn.)  828 

8.  Motion  for  new  trial  in  divorce  case 
heard  by  single  justice  cannot  be  granted. 

Thompson  v.  Thompson  (Me.)  487 

9.  In  trespass,  the  matter  in  controversy  was 
a  boundary  line;  parties  agreed  to  try  case  on 
their  deeds,  and  plaintiff  summoned  no  wit- 
nesses. Defendant  introduced  evidence  of  an 
agreed  boundary.  Plaintiff,  being  surprised, 
moved  for  a  continuance,  which  was  denied, 
and  trial  postponed  until  next  day,  when  his 
witnesses  testified.  His  counsel  had  but  a  short 
time  for  examining  witnesses  before  calling 
them,  and  "was  convinced  that  one  of  them 
did  not  testify  as  fully  as  he  should  have  done." 
On  petition  for  a  new  trial. — Held:  (a)  These 
Tacts  do  not  show  that  a  further  hearing  would 
be  equitable,  (b)  A  motion  for  more  time 
should  have  been  made. 

Oouillard  v.  Beaver  (N.  H.)  680 

10.  The  justice  of  Superior  Court  for 

k.  e.  b  ,  v.  rv. 


County  of  Aroostook  'may  grant  a  new 
trial  when  case  demands  it. 
Brown  v.  Moore  (Me.)  280 

Briefs  and  Notes. 

Power  to  set  aside  verdict  does  not  exist  un- 
less so  expressed  in  totidem  verbis.    (Me.).  280 

Verdict;  prejudice  of  jury.   (Me.)     •  413 

Setting  aside  verdict  on  ground  that  against 
evidence.   (Me.)  778 

Verdict  set  aside  on  ground  of  excessive 
damages.   (Me.)  696,768,778 

Surprise.   (N.  H.)  580 

NONRESIDENT.   See  Attachment.  12, 
18;  Executors  and  Admlnibtkatohb,  1. 

NONSUIT. 

1,  An  exception  to  admissibility  of  evi- 
dence on  one  point  does  not  ordinarily  raise 
question  of  nonsuit  for  want  of  evidence  on 
another. 

WiUey  v.  Portsmouth  (N.  H.)  298 

2.  The   motion  raises   a  question 

whether  there  was  evidence  upon  which  the 
jury  could  properly  find  a  verdict  for  plaintiff. 
Authorities  cited. 
Frost  v.  Eastern  B.  R  (N.  H.)  528 

NOTES.  See  Bills  and  Notes. 

NOTICE.    See  Bills  and  Notes,  II.; 
Lien,  6;  Vendor  and  Purchaser,  4-7. 

NUISANCE.    See  Waters  and  Water- 
courses, 16. 

1.  The  law  will  not  Interfere  where  the  de- 
fendant's business  is  lawful  and  the  use  of  his 
own  property  is  reasonable. 

Huribut  v.  MoKone  (Conn.)  81 

2.  What  constitutes  nuisance  in  one  lo- 
cality may  not  in  another.  Id. 

8.  Where  the  using  of  defendant's  prop- 
erty impairs  the  health  of  plaintiff's  family 
and  the  value  of  his  property,  it  constitutes  a 
nuisance.  Id. 

4.  Where  the  action,  in  addition  to  dam- 
ages for  nuisance,  seeks  injunction,  a  find- 
ing covering  matters  material  to  both  issues 
will  not  cause  a  reversal  of  the  case.  Id. 

5.  A  cooking-stove  may  be  so  located  and 
used  as  to  make  it  a  nuisance  to  the  adjacent 
proprietor.   Authorities  cited.   Id.  88 

6.  In  an  action  for  damages  for  the  contin- 
uance of  a  nuisance  in  the  use  of  machinery  for 
generating  electricity,  In  which  the  defense 
was  a  license  from  the  city,  and  in  which  plain- 
tiff sought  to  recover  for  acts  done  in  excess  of 
the  license, — Held,  that  a  judgment  for 
damages  for  the  continuance  of  such  nui- 
sance, recovered  by  plaintiff  against  defendant 
before  the  license  was  granted,  was  not 
admissible  in  evidence. 

Quinn  v.  Lowell  Electric  Light  Corp.  (Masa.^ 

7.  Testimony  of  extent  of  jarring,  trem- 
bling, and  shaking  caused  by  such  machinery 
after  time  laid  in  the  declaration,  and  after  de- 
fendant's occupancy  ceased,  as  compared  with 
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-what  It  had  been  during  such  time,  it  inad- 
missible in  aach  action.  •  Id. 

8.  Where  anything  U  declared  a  nuisance 
"by  legislation,  it  is  not  competent  for  a  par- 
ty to  show  that  it  is  not  in  fact  so. 

Train  v.  BotUm  Dmnfeding  Co.  (Mass.)  487 

9.  While  a  board  of  health  will  not  be 
liable  in  tort  for  removing,  without  notice  or 
hearing,  an  alleged  nuisance,  if  no  nuisance 
actually  existed,  the  expense  attendant  upon 
action  of  board  cannot  be  recovered  from  own- 
er of  property.   Authorities  cited.   Id.  442 

10.  The  trustees  of  an  incorporated  Til- 
lage, under  its  charter  and  by-laws  authorizing 
the  abatement  of  a  nuisance,  but  requiring 
them  first  to  give  notice  and  an  order  to  the 
owner  to  remove  it.  can  not  justify  their  acts 
in  removing  a  fence*  under  a  notice  to  re- 
move it.  when  the  court  below  found  that  it 
was  not  the  fence  nor  the  lot,  but  the  use  of  the 
lot*  sheltered  by  the  fence,  that  created  the 
nuisance* 

Verder  v.  BlUworth  (Vt)  619 

Briefs  abto  Nom 

Corruption  of  river,  etc.  (Me.)  650 
Endangering  health  of  plaintiff  and  family. 
(Conn.)  83 
Injuring  property  or  its  comfortable  enjoy- 
ment (Conn.)  88 
Depreciation  of  property  in  value.  (Conn.)  83 
Abatement;  notice.  (Vt.)  619 
Continuing;  damages.   (Conn.)  83 

OBSTRUCTIONS.  Bee  Roads  ahd  High- 
ways, IH.  36. 

OFFICE  AND  OFFICER. 

L  Eligibility;  Elbctioh;  Title. 
II.  OmoKM  Db  Facto. 
III.  Liability;  Nbgligbncb. 
Briefs  ahd  Notes. 

See  False  Imprisonment;  Mandamus,  3,  8, 
7;  Municipal  Corporations,  VII.;  Quo 
Warranto;  Tbovbb  and  Conversion, 
6-8. 

I.  Eligibility;  Election;  Title. 

1.  The  offices  of  justice  of  a  district  court 
and  deputy  sheriff  are  incompatible,  and 
cannot  both  be  held  by  the  same  person  at  the 
same  time. 

State  v.  Ooff  (R.I.)  100 

3.  One  holding  former  office,  accepting  lat- 
ter, vacates  former.  Id. 

8.  Incompatibility  of  office  does  not  depend 
upon  the  incident  of  the  offices.  Authorities 
cited.  Id. 

4.  Offices  of  member  of  Legislature  and 
clerk  of  court  of  special  sessions  may  be  held 
by  same  person,  even  though  attendance  upon 
the  one  office  partly  prevented  the  performance 
of  the  duties  of  the  other.    Authorities  cited. 

Id. 

6.  After  election  of  tax  assessor  by  alder 
men,  board  can  not  next  day,  at  adjourned 
h.  b.  b.,  v.  rv. 


meeting,  reconsider  election  and  elect  an- 
other. 

State  v.  Phillip*  (Me.)  770 

6.  A  person  elected  to  office  of  register  of 
probate,  made  vacant  during  term,  holds  for 
full  term   Authorities  cited. 

French  v.  Oman  (Me.)  688 

7.  Title  to  office  is  only  triable  oa  que 
warranto;  bill  in  equity  is  not  appropri- 
ate remedy. 

Hinckley  v.  Breen  (Conn.)  806 

8.  The  title  to  an  office,  as  against  one  ac- 
tually in  possession  under  color  of  law,  can 
not  be  tried  by  man  damns.  The  proper 
remedy  is  by  quo  warranto. 

French  v.  Cowan  (Me.)  683 

9.  By  qno  warranto  the  intruder  is  eject- 
ed; by  mandamus  a  legal  officer  put  in  hit 
place.   Authorities  cited.   Id.  688 

10.  A  suit  for  an  injunction  to  restrain 
defendant  from  acting  as  school  district  com- 
mittee should  be  brought  by  the  district;  but 
a  suit  by  individuals,  having  no  personal  inter- 
est except  as  right  to  office  Is  involved,  cannot 
be  maintained. 

Hinckley  v.  Breen  (Conn.)  806 

IL  Offices*  Db  Facto. 

11.  An  officer  de  facto  is  not  entitled  te 
the  salary  attached  to  the  office. 

Andrew  v.  Oity  of  Portland  (Me.)  780 

13.  The  city  marshal  de  furs  of  Portland, 
being  willing  to  perform  his  duties,  but  pre- 
vented by  city  authorities,  is  entitled  to  the 
salary  while  office  is  filled  by  officer  do  facto. 

Id. 

18.  Payment  of  salary  to  officer  de 
facto  is  no  defense  to  action  by  marshal 

UL 

14.  The  city  can  not  deduct  money 
earned  by  marshal  during  the  time  he  was 
prevented  from  performing  duties.  Id. 

16.  There  can  not  be  a  do  facto  officer 
without  a  de  Jure  office.   Authorities  cited. 
Willard  v.  Pike  ( Vt.)  607 

16.  Acta  of  an  officer  de  facto  are  void  as 
to  himself,  unless  he  is  also  officer  de  jm; 
but  where  they  are  for  benefit  of  strangers,  or 
the  public  they  are  good.  Authorities  cited. 

Andrew  v.  (My  of  Portland  (Me.)  781 

HI.  Liability;  Negligence. 

17.  Public  officer  is  responsible  for  wrong- 
ful acts  of  subagent  acting  under  authority. 

Ely  v.  Partont  (Conn.)  833 

18.  Selectmen  directing  private  individual 
to  cut  trees  and  make  road  passable  is  liable  to 
landowner  for  damages  for  unnecessary  cut- 
ting. 28. 

10.  An  indictment  charging  the  prudential 
committee  of  a  school  district  with  willfully 
neglecting  to  give  the  district  clerk  the 
warrant  for  a  district  meeting  with  the. 
affidavit  of  posting  indorsed  thereon,  as  re- 
quired by  Gen.  Laws.  chap.  87,  %  S,  is  bad  if 
it  does  not  allege  that  the  warrant  was  duly 
issued  and  a  copy  or  copies  seasonably  posted. 

State  v.  Oorbett  (N.  H.) 
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/  20.  As  to  officers  having  prescribed  statu- 
-tory  duties  which  they  have  to  authenti- 
cate by  attestation  or  certificate,  proof  of 
•officer's  handwriting,  and  that  person  is  officer 
.he  purports  to  be,  Is  not  required  in  first  in- 
stance Authorities  cited.  Id.  605 
21.  It  is  a  general  presumption  of  law 
that  a  man,  acting  in  a  public  capacity,  was 
properly  appointed  and  is  duly  authorised 
to  perform  duties  prescribed  for  such  offi- 
cial. Id. 

Bribes  and  Notes. 

Vacancy,  term  of  appointee.   (Me.)  684 
Term  of  office  of  successor  of  removed  offi- 
cer.  (Me.)  682 
Officer  da  facto.   (Me.)  683 
Officer  da  jure  entitled  to  salary  while  office 
filled  by  officer  da  facto.   (Me.)         780.  781 
Liability  of  public  officer  committing  tres- 
pass upon  private  property.   (Conn.)  826 
Liability  of  officer  for  misconduct  of  sub- 
altern or  agent.   (Conn.)  826 

OPINION.   See  Evidence,  V. 

PARENT  AND  CHILD.   See  Descent 

and  Distribution,  1-6;  Poor  and 
Poor  Laws,  4,  6,  8. 

1.  A  father  is  not  legally  bound  by  an 
-agreement  in  his  deed  to  a  son,  that  if  any 
controversy  arise  between  them  about 
father's  support  it  should  be  settled  by  an 
-arbiter  mutually  agreed  upon. 

Dugan  v.  Thomas  (Me.)  281 

2.  During  father's  life  the  mother  is  not 
bound  to  support  minors.  Authorities 
•cited. 

GiUey  v.  G&ay  (Me.)  406 

8.  A  father  is  entitled  to  minor's  services 
and  earnings.   Authorities  cited.  Id. 

4.  A  minor  voluntarily  abandoning  his 

father's  house,  without  latter's  fault,  carries 
with  him  no  credit  on  his  father's  account, 
•even  for  necessaries.   Authorities  cited.  Id. 

Briefs  and  Notes. 

Emancipation  must  be  proved.  (Me.)  766 
Liability  for  support  of  child.   (Me.)  404 

PAROL  EVIDENCE.     See  Evidence, 

n. 

PARTIES.  See  Action  or  Suit,  8,  4; 
Corporations,  12,  18;  Covenant,  1; 
Devise  and  Legacy,  1;  Equity,  III.; 
Executors  and  Administrators,  14; 
Husband  and  Wife,  4. 

PARTITION. 

1.  A  petition  for  partition  is  a  proceeding 
at  law. 

Bailey  v.  Knapp  (Me.)  280 

2.  Defendant  can  not  show  that  plain- 
-tifTs  title*  though  by  a  deed  absolute  in 
form,  was  that  of  an  equitable  mortgage* 
and  the  debt  had  been  paid.  Id. 

X.  S.  R.,  V.  IT. 


Brdzfb  and  Notes. 

Jurisdiction.  (Me.)  400 
Costs.   (Me.)  162 

PARTNERSHIP.  See  Bills  and  Notes, 
21. 

1.  The  plaintiff  signed  a  subscription  paper 
agreeing  to  pay  B  and  8,  to  aid  a  contemplated 
business  of  which  M  was  proprietor  and  in 
which  they  were  interested  by  reason  of  loans 
to  M.  The  plaintiff  also  furnished  labor  and 
supplies  to  M,  and  B  told  him  to  charge  the 
same  to  B  and  S.  Although  B  and  S  were  not 
partners,  their  attitude  to  the  business  was  ap- 
parently a  joint  relationship.  The  sub- 
scription ran  to  them  jointly,  and  S  assented 
that  plaintiff  might  pay  it  with  said  supplies. 
Held,  that  the  plaintiff  was  entitled  to  a  judg- 
ment against  both  for  the  balance,  above  bis 
subscription. 

Smith  v.  Burton  (Vt.)  000 

2.  On  such  agreement  by  B  that  he  and  S 
would  see  that  materials  furnished  were  paid 
for, — Held,  S  was  not  bound,  as  neither  had 
authority  to  pledge  the  credit  of  the  other. 

Greene  v.  Burton  (Vt.)  008 
8.  One  partner  alone  can  not  sue  for 
surplus  money  remaining  in  mortgagee's 
hands,  from  sale  of  firm  real  estate  owned  by 
the  copartners  in  shares,  under  a  power  con- 
tained in  a  mortgage  thereof;  but  his  copart- 
ners should  join  with  him. 
Clapp  v.  Pamtucket  Int.  for  Boning*  (R.  Lj 

A  The  creditor  of  a  partnership  can  not 
maintain  an  action  for  money  had  and  re- 
ceived against  one  partner,  on  the  ground 
that  the  partnership  matters  have  been  settled 
between  the  members,  and  in  such  settlement 
such  partner  represented  to  the  other  member 
that  he  had  settled  the  claim  of  such  creditor, 
and  was  allowed  for  the  same  In  settlement. 

Libby  v.  Bobinton  (Me.)  148 

6.  Nor  would  it  make  any  difference  if  the 
creditor's  claim  against  the  firm  had  be- 
come barred  by  the  Statute  of  Limitations. 

Id. 

6.  A  bill  was  brought  to  dissolve  a  part- 
nership, and  a  master  was  appointed,  who 
made  a  report.  Defendants  filed  a  cross-bill, 
and  another  report  was  made  by  same  master; 
a  mandate  was  agreed  on  in  the  supreme 
court,  but  on  defendant's  motion  it  was  with- 
held to  file  further  proceedings  in  chancery. 
An  additional  bill  was  filed;  decree  was  re- 
versed pro  forma,  and  cause  remanded.  The 
bill  was  answered,  an  accounting  ordered,  a 
report  made  by  a  new  master,  and  case  came 
up  on  appeal  Held,  the  mandate  was  not 
conclusive. 

FUnt  v.  Johnton  (Vt.)  875 

7.  A  surviving  partner  to  whom  an  ac- 
count was  assigned  during  lifetime  of  all  the 
partners,  may  maintain  an  action  thereon 
for  his  own  benefit  in  the  name  of  surviv- 
ing partners. 

Jfatheratm  v.  Wittanton  (ile.)  189 

8.  A  statute  relating  to  the  settlement  of  the 


Digitized  by 


Google 


•64 


Patents  —  PlOADDTCk 


estate  of  deceased  partners  does  not  apply  to 
such  an  account  Id. 

9.  On  a  bill  against  the  executor  of  a  de- 
ceased partner,  to  recover  the  value  of  firm 
property  sold  by  the  executor  as  part  of  the  es- 
tate, the  surviving  partners  can  only  re- 
cover  their  share  of  the  amount  which  has 
gene  into  the  hands  of  the  executor  as 
assets  of  the  estate. 

Bradley  v.  Brigfum  (Mass.)  48 

10.  A  declaration  against  a  surviving 
partner,  as  indorser  of  a  note,  may  be 
amended  the  addition  of  a  count  against 
him  as  an  individual  indorser. 

Lame  v.  Barron  (N.  H.)  288 

Briefs  and  Nona, 

Is  question  of  law  dependent  upon  facts;  in 
case  of  doubt  it  is  a  question  for  the  jury. 
(Vt)  900 

There  may  be  a  legal  partnership  though  a 
partner  is  guaranteed  against  loss.    (Vt)  900 

Share  in  profits  and  loss  of  business.  (Vt. 


Evidence  of;  sharing  In  profits.  (Conn.)  819 

Measure  of  benefit  to  man  from  business  is 
measure  of  his  profits.    (Conn.)  820 

Share  received  in  compensation  for  services. 
(Vt.)  900 
,  Services  of  partners  in  management  of  con- 
cern.  (N.  H.)  800 
Dissolutions  suits;  parties.   (Me.)  148 
Rights  of  surviving  member.   (Me.)  189 
Liability  of  executor  of  deceased  partner 
making  sale  of  firm  property.   (Mass.)  46 
Right  of  partner  winding  up  affairs  to  extra 
compensation.   (N.  H.)  800 

PATENTS.   See  Insolvency,  8. 

A  debtor  owning  a  patent-right  which,  being 
intangible,  is  incapable  of  seizure  on  exe- 
cution, is  liable  to  commitment,  under  Pub. 
Stat  chap.  222,  §  14,  for  fraud  in  detention  of 
his  property,  if,  still  retaining  the  patent-right, 
he  refuses  to  pay  his  debt   Authorities  cited. 

Maxon  v.  Gray  (R.  I.)  698 

Briefs  and  Notes. 

Novelty;  use  of  old  patents.  (Mass.)  486 
Exemption  from  attachment  (Mass.)  182 
Mode  of  transfer.   (Mass.)  182 

PAUPERS.   See  Poor  and  Poor  Laws. 

PAYMENT.  See  Accord  and  Satisfac- 
tion; Bills  and  Notes,  II.;  Judgment, 
12;  Limitation  of  Actions,  IV. 

1.  The  mere  acceptance  of  a  negotiable 
aote  for  a  secured  debt  will  not  discharge 
the  debt,  although  the  new  note  includes  a 
new  debt 

Cotton  v.  Atlas  Not  Bank  (Mass.)  859 

2.  Where  one  owing  an  individual  and  a 
partnership  account  makes  payments,  amount- 
ing to  more  than  individual  account,  without 
application,  the  law  will  apply  the  balance 
on  the  partnership  account,  which  will  remove 
N.  s.  r..  v.  IV. 


bar  of  Statute  of  Limitations,  although  cred- 
itor gave  credit  for  all  the  payments  on  the 
individual  account 
Bobie  v.  Brigff'M  Xetate  (Vt)  506 

8.  Interest  paid  by  mistake  on  s  note, 
designedly  written  without  interest,  is  recov- 
erable. 

Haffuuoay  v.  Hagan  (Vt)  128 
4.  If  there  is  a  want  of  good  faith  in  making 
a  claim,  and  there  be  any  undue  advan- 
tage taken  of  the  other  party's  situation,  and 
he  pays  money,  it  may  be  recovered.  Au- 
thorities cited.   Id.  129 

Briefs  and  Nona, 

Presumption.   (Conn.)   811;  (Mass.)  881 

Acceptance  of  note  for  secured  debt;  effect 
(Mass.)  860, 861 

Right  of  application  once  exercised  cannot 
be  changed.   (Vt)  SOT 

Voluntary;  not  recoverable  back.  (Mass.)  «■ 

PENALTY.  See  Intoxxcatibu  LiqooES, 
VL;  Justice  of  Peace,  2. 

1.  A  statute  providing  a  penalty  for  an  act 
prohibits  the  act   Authorities  cited. 

Jonee  v.  Swprite  (N.  H.)  294 

2.  Where  the  •penalties  imposed  by  Pub. 
Stat  chap.  57,  §  5,  are  made  a  part  of  later 
Act  of  1886,  chap.  862,  §  8,  defendant  may 
be  convicted  for  a  first  second,  or  subsequent 
offense,  as  provided  for  in  the  prior  statu  tea. 

OmmonteeaUh  v.  Kendall  (Mass.)  198 

8.  Jurisdiction  to  punish  a  crime  by 
fine  or  imprisonment  specially  provides  by 
law  for  prosecution  of  offense;  and  Pub.  Stat 
chap.  217,  §§1,2,  do  not  give  a  concurrent 
remedy  to  recover  fine  by  indictment  or  bv  ac- 
tion of  tort 

OemmomeealA  v.  Murray  (Mass.)  55 

Beiefb  and  Notes. 

Form  of  action ;  election.  (Me.)  140- 
Impoaition  by  ministerial  officer.   (Vt)  117 

PHRASES.   See  Definitions. 

PLEADING.  See  Assumpsit,  9, 10r,  Bills- 
and  Notes,  21;  Criminal  Law,  ILL; 
Equity,  HI.;  Guaranty,  2,  8;  Insol- 
vency, HI.;  Limitation  of  Actions, 
V.;  Mandamus,  8. 

1.  A  mere  argumentative  denial  of  s 

material  averment  in  the  declaration  admits  Its 
truth. 

Lyman  v.  Central  RJS.JZ.Cb.  (Vt)  726 

2.  If  In  trespass  for  carrying  away  goods, 
defendant  should  plead  that  the  plaintiff  never 
had  any  goods,  that  would  be  arg-tumeuta- 
tively  saying;  not  guilty,  so  no  plea.  Au- 
thorities cited. 

State  v.  Haven  (Vt)  619- 
8.  Every  pleading  is  taken  to  oonfaes  such 
traversable  matters  alleged  on  the  other 
side  as  it  does  not  traverse.   Authorities  cited. 
Lyman  v.  Central  Vt.  R.  K  Go.  (Vt)  788* 

4.  If  plaintiff  sets  forth  facts  sufficient  to> 
give  a  cause  of  action,  it  is  for  defendant 
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to  show  facts  which  have  taken  his  right 
away. 

Sawyer  r.  City  of  Boston  (Mass.)  824 

5.'  It  is  necessary  for  a  party  to  prove 
the  substantive  facts  which  he  is  required 
affirmatively  to  allege  in  his  pleading. 

Freeman  v.  Traveler*  Int.  Co.  (Mass.)  621 

0.  The  rule  of  pleading  in  declaring  upon 
a  contract  which  contains  an  excep- 
tion, is  if  such  instrument  contain,  first,  a 
general  clause,  and  afterwards  a  separate  and 
distinct  clause,  which  has  the  effect  of  taking 
out  of  the  general  clause  something  that  would 
otherwise  be  included  in  it,  a  party  relying 
upon  the  general  clause  in  pleading  may.  set 
out  that  clause  only,  without  noticing  the 
separate  and  distinct  clause,  which  operates  as 
an  exception;  but  if  the  exception  itself  be  in- 
corporated in  general  clause,  then  the  party 
relying  on  it  muse,  in  pleading,  state  it,  to- 
gether with  the  exception.  Id. 

7.  An  election  by  plaintiff  between 
counts  of  declaration  upon  which  he 
will  proceed  is  not  final  unless  it  be  made  to 
appear  of  record  by  striking  out  the  other 
counts;  and  the  refusal  of  the  court  to  order 
the  other  counts  stricken  out  is  no  ground  for 
a  new  trial. 

Reeve  v.  Dennett  (Mass.)  428 

8.  Pleas  in  abatement  must  be  certain 
to  every  intent.   Authorities  cited. 

tbddeford  Bat.  Bank  v.  Mother  (Me.)  402 

0.  A  plea  to  the  jurisdiction  is  waived 
when  fifed  with  general  issue. 
Lyman  v.  Central  Yt.  B.  B.  Ob.  (Vt.)  726 

10.  Such  plea,  professing  to  answer  the 
cause  of  action  as  a  bar,  and  concluding  with 
a  prayer  for  judgment  if  plaintiff  ought  to 
have  or  maintain  his  action,  is  defective.  Id. 

11.  A  plea  of  the  general  issue  acknow- 
ledges jurisdiction.  Id. 

12.  A  demurrer  must  be  interposed  at 
outset  of  proceedings,  and  disposed  of,  before 
expense  of  a  trial  is  had.   Authorities  cited. 

McLane  v.  Johnson  (Vt.)  612 

18.  If  defendant  submits  to  answer  bill  on 
its  merits,  he  waives  his  demurrer.  Au- 
thorities cited.  Id. 

14.  The  particulars  in  which  alleged  de- 
fects in  answer  consist  must  be  specially 
pointed  out  in  demurrer  thereto. 

Train  v.  Boeton  Disinfecting  Oo.  (Mass.)  487 

16.  The  question  of  fact  whether  justice  re- 

auires  an  amendment  of  a  declaration,  and 
le  question  of  fact  raised  by  a  motion  to  set 
aside  a  verdict  on  the  ground  of  excessive 
damages,  are  determinable  at  the  trial  term. 
Qagnow  v.  Connor  (N.  H.)  208 

16.  In  a  suit  seasonably  brought,  the  declar- 
ation may  be  amended  after  a  new  ac- 
tion would  be  barred  by  Statute  of  Limita- 
tions. Id. 

Bribfb  and  Notes. 

Construed  most  strongly  against  pleader. 

(Vt.)  606 
Waiver.  (Vt.)  864 
Account  annexed  is  part  of  declaration. 

(Me.)  189 

H.  B.  B..  V.  IV. 


Cross-complaint)  scope.  (Conn.)  480 
Plea;  evidence  admissible  under.   (N.  H.) 

290 

Dilatory;  pleas  to  jurisdiction.  (Me.)  401 
Plea  in  abatement;  form  and  requisites. 

(Me.)  401 
Certainty.  (Me.)  180 
Demurrer;    must    assign  specifically. 

(Mass.)  489 
Admission.  (Me.)  180,  660;  (Vt.)  728 
General  demurrer  to  declaration  containing 

several  counts,  one  of  which  is  good.  (Me.) 

660 

Amendment.  (Me.)  278;  (Mass.)  207 
Within  discretion  of  court.  (Me.)  189 
When  allowed;  time  of.  (N.  H.)  298,  299 
Variance.  (Mass.)  191,484 

PLEDGE  AND  COLLATERAL  SE- 
CURITY. See  Stock  Tkansactions. 

POLICE   AND  .POLICE  DEPART- 
MENTS. 

1.  Stat  1882,  chap.  78,  amending  charter  of 
Boeton  Police  Relief  Association,  au- 
thorizes, but  does  not  require,  the  corporation 
to  extend  its  benefits  to  retired  members. 

Burbankv.  Boston  Police  Belief  Asso.  (Mass.) 

241 

2.  A  by-law  extending  the  membership  to 
retired  members,  if  they  have  been  members 
for  five  years,  will  not  include  a  member  for 
a  shorter  period.  Id. 

8.  Nor  will  the  action  of  the  treasurer  in 
accepting  two  assessments  from  such  re- 
tired policeman,  supposing  he  hsd  been  a 
member  for  five  years,  and  the  annual  report 
reciting  that  he  was  a  retired  member,  estop 
the  association.  Id. 

Bbieps  and  Noma. 

Boston  Police  Relief  Association;  member- 
ship.  (Mass.)  242 

POLICE  POWER.  See  Constitution  ai* 
Law,  9-12. 

POOR  AND  POOR  LAWS. 

1.  Military  settlements.  A  citizen  with- 
out legal  settlement,  who  enlisted  in  service 
of  United  States  as  part  of  quota  of  town  of 
P.  during  late  civil  war,  and  was  honorably 
discharged,  and  who  subsequently  enlisted  as 
pert  of  quota  of  Boston,  ana  deserted,  and  was 
discharged,  did  not  acquire  any  legal  settle- 
ment by  his  enlistment  as  part  of  quota  of 
Boston. 

City  of  Oambridge  v.  Inhabs.  ofPaxton (Mass.) 

464 

2.  Nor  does  Act  of  1865,  chap.  280,  enable 
him  to  gain  a  settlement  in  town  of  P.  Id. 

8.  The  right  to  a  settlement  is  a  valuable 
privilege,  which  such  Act  intended  to  confer 
only  on  faithful  soldiers.  Id. 

A  Where  a  father  has  abandoned  and 
emancipated  his  daughter,  the  furnish- 
ing of  pauper  supplies  to  daughter  with  know- 
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ledge  of  father  will  not  prevent  him  from 
gaining  a  new  settlement. 

Inhab:  of  Liberty  v.  Inhaba.  of  Palermo  (MeO 

5.  By  a  Maine  statute  no  derivative  set- 
tlement is  acquired  or  changed  by  a  mar* 
riage  procured  by  a  municipal  officer 

of  the  town  in  which  the  wife  had  her  settle- 
ment. 

Inhab*.  of  Burnham  v.  Inhabt.  of  Corinth 
<Me.)  772 

6.  The  children  of  such  parents  have  the 
settlement  they  would  have  had  if  no  mar- 
riage had  taken  place.  Id. 

7.  The  statute  is  applicable,  though  not 
■enacted  until  after  marriage  and  the 
birth  of  children.  Id. 

8.  A  married  woman  with  four  children 
had  a  settlement  in  defendant  town,  and  while 
residing  in  plaintiff  town  with  her  family,  was 
abandoned  by  her  husband,  who  had  no 
settlement  in  this  State;  and  plaintiffs  over- 
seer granted  assistance  to7  her  to  support  her 
children.  In  a  short  time  she  sold  her  furni- 
ture and  went  into  several  towns,  but  gained 
no  legal  residence,  and  when  the  order  of  re- 
moval was  made,  was  living  in  defendant 
town.  Held,  (1)  the  aid  was  rendered  to  the 
wife;  (2)  that  her  residence  continued  and  she 
was  constructively  present  when  the  order  of 
removal  was  made;  (8)  and  that  she  was  le- 
gally removed  to  town  of  her  settlement. 
Rowell,  J.,  dissents. 

Town  of  Rockingham  v.  <Town  of  Springfield 
<Vt)  872 


Brisks  and  Notes. 
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Settlement;  legislative  power.  (Me.) 

Settlement  of  father,  where  parental  rela- 
tion is  destroyed,  and  pauper  supplies  fur- 
nished daughter.   (Me.)  768,767 

Settlement;  wife  abandoned  by  husband. 
«Vt)  878 

Derivative  settlements.   (Vt)  878 

Military  settlements  are  not  acquired  by  do 
sellers  from  army.   (Mass.)  466 

POSTOPPICE. 

1.  A  letter  deposited  in  street  letter- 
box, put  up  by  postofflce  department,  is  as 
truly  mailed  as  if  it  were  deposited  in  a  letter- 
box within  postofflce  building.  Authorities 

•cited. 

Cateo  Nat.  Bank  v.  Span  (Me.)  678 

2.  It  has  been  held  that  delivery  to  a 
ter  carrier  is  sufficient. 

Briefs  and  Notes. 

Deposit  of  letter  in  street  letter-box  Is  equiva- 
lent to  deposit  in  postofflce.   (Me.)  674 

POWERS. 

1.  There  is  a  class  of  cases  holding  that 
where  there  is  a  joint  power  given  to  three, 
all  must  act  and  all  concur;  and  another  class 
holding  that  though  all  must  act,  the  majority 
may  decide.   Authorities  cited. 

WeiU  v.  Austin  (Vt.)  801 

2.  Where  powers  are  given  to  a  person  hav 

N.  E.  B.,  V.  IV. 


ing  an  interest  either  present  or  future  in  the 
land,  the  exercise  of  them  is  considered  as 
a  species  of  property  advantageous  to 
him;  and  he  may  part  with  or  exclude  him- 
self from  benefit  of  it.  Authorities  cited. 
Qrontnor  v.  Bowen  (R.  I.)  761 

8.  The  act  of  donee  of  a  power  is  the  act 
of  donor;  and  if  damages  ensue  from  exe- 
cution of  power,  donor  is  regarded  as  author  of 
them. 

Reynold*  v,  Eenneuy  (R.  I.)  688 

Briefs  and  Notes. 

When  a  power  is  given  to  two  or  more,  all 
donees  must  join,  in  execution  of  it  unless  con- 
trary Is  expressed.   (R  I.)  748 

Extinguishment   (R  L)  760, 761 

• 

PRACTICE.  See  Action  or  8ctt;  Ap- 
peal; Continuance  and  Adjournment-, 
Equity,  HI.;  Exceptions;  New  Trial; 
Nonsuit;  Trial. 

PRESUMPTION.  See  Devise  and  Leg- 
acy, 8;  Evidence,  L;  Insolvency,  10. 

PRINCIPAL  AND  AGENT.  See  Stock 
Transactions. 

1.  Agency  defined. 

Noyet  v.  London  (Vt.)  728 
8.  A,  being  financially  embarrassed,  called 
on  B  to  assist  him  in  his  difficulty,  and  agreed 
to  pay  him  liberally  for  his  time  and  expenses. 
B  accordingly  purchased  A's  outstanding  draft, 
and  took  A's  note  in  payment  therefor.  Eeid, 
Bwas  an  agent  In  purchasing  draft.  Id. 

&  An  agent  will  not  be  allowed  to  make 
profit  for  himself  in  transaction  of  busmen 
of  his  principal  RL 

4.  If  an  agent  purchase  at  a 
an  outstanding  draft  against  his  _ 

pal*  the  discount  enures  to  hitter's  benefit. 

6.  If  a  principal,  without  knowledge  of  dis- 
count, gives  personal  notes  to  agent  for  full 
amount  of  draft,  the  consideration  fails  to  the 
amount  of  discount  Id. 

6.  When  such  notes  are  transferred  before 
due,  the  holder  takes  them  discharged  of  all 
equity.  A 

7.  A  real  estate  broker  who  has  made 
a  parol  contract  of  sale  of  realty  cannot,  after 
his  principal  has  contracted  to  sell  the  land  to 
another  purchaser,  and  has  so  informed  the 
broker,  make  such  a  memorand  urn  as  will  take 
the  case  out  of  the  Statute  of  Frauds. 

Elliot  v.  Barrett  (Mass.)  177 

Briefs  and  Notes. 

Authority  of  agent  (Mass.)  882 
Notice  to  agent  notice  to  principal.   (N.  H.) 

807 

.Principal  not  liable  for  agent's  ads  beyond 
scope  of  authority.   (Me.)  788 
Ratification  of  acts  of  agent.   (Mass.)  840 

PRINCIPAL    AND    SURETY.  Bee 

Subrogation,  1;  Trusts,  ILL  d. 

1.  A  discharge  in  bankruptcy  is  not  a 
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W  to  the  equitable  liability  between  cosure- 
ties in  contribution  when  payment  was  sub- 
sequent to  the  discharge. 

IMdeU  v.  WiswcU  (Vt.)  122 
2.  In  an  action  by  a  cosurety  for  contri- 
bution, the  share  to  be  recovered  is  de- 
termined by  number  of  solvent  cosureties  in 
this  State.  Id. 

Briefs  and  Noras. 

A  reservation  of  rights  against  sureties  must 
be  clear  and  unambiguous.  (Me.)  496 
Release  of  surety  bj  forbearance.  (Me.)  497 
Subrogation  of  surety.  (Mass.)  626 
Contribution  not  discharged  by  discharge  in 
bankruptcy.   (Vt.)  122 

-PRIVATE  WAYS.  See  Roads  ahd 
Highways,  IV. 

PROBATE  APPEAL.  See  Appeal,  HL 

PROCESS.   See  Writ  and  Process. 

PROMISSORY  VOTES.  See  Bills 
and  Notes. 

.PROPERTY. 

1.  The  Legislature  may  determine  when 
"that  which  is  otherwise  property  shall  cease 

-to  be  anch  if  kept  against  law. 

Train  v.  Boston  Disinfecting  Oo.  (Mass.)  487 

2.  The  labor  and  skill  of  a  workman  and 
the  plant  of  the  manufacturer  are,  in  equal 
sense,  property. 

Stats  v.  Stewart  (VL)  878 

PUBLIC  POLICY,  See  Contract,  9. 
•QUARANTINE  LAWS.   See  Health. 

QUI  TAB*  AND  PENAL  ACTIONS. 

See  Penalty. 

•QUO  WARRANTO. 

Quo  warranto  is  the  proper  remedy  to  try 
the  title  to  an  office,  as  against  one  actually 
in  possession  under  color  of  law. 

French  v.  Cowan  (Me.)  682 

RAILROAD  COMPANIES.  See  Car- 
riers; Master  and  Servant,  17,  18; 
Receiver;  Street  Railways. 

1.  The  landowner's  lien  for  damages 
for  land  taken  by  a  railroad  company  is  not 
barred  by  the  Statute  of  Limitations  until 
fifteen  years  have  elapsed,  if  he  has  clearly 
evinced  an  Intention  to  hold  the  title  until  the 
damage  was  paid. 

Robinson  v.  Missisquoi  R.  B.  Oo.  (Vt.)  891 

2.  An  equitable  owner  of  land,  becoming  the 
legal  owner,  has  a  lien  for  damages  on  land 
taken  by  a  railroad  company,  enforceable 
against  a  company  now  in  possession  which 
succeeded  to  the  rights  of  the  company  that 
first  took  the  land;  the  measure  of  dam- 
ages is  the  value  of  the  land  actually 
taken. 

Sennott  v.  St.  Johntbury  &  L.  0.  B.  B.  Oo. 
<Vt.)  867 

8.  Interest  is  recoverable  from  time  com- 
pany in  control  took  possession.  Id. 
X.  E.  R.,  v.  rv. 


4.  A  railroad  corporation  can  not,  as  against 
owner  of  soil,  give  away  hay  upon  land 
within  its  location. 

Bailey  v.  Sweeney  (N.  H.)  287 

5.  Gen.  Laws,  chap.  161,  §  8,  relating  to  se- 
curing railroad  highway  crossings,  is  not 
repealed  by  Laws  1888.  chap.  101,  §  7. 

Concord  A  P.  KB.  v.  Portsmouth  (N.  H.)  295 

6.  The  Legislature  may  provide  that  a  rail- 
road company  shall  maintain  so  much  of  a 
highway  crossing  its  track  at  grade  as 
comes  within  its  limits. 

Boston  AM.  B.  B.  Co.  v.  County  Comrs.  (Me.) 

657 

7.  An  action  cannot  be  maintained  under 
Rev.  Laws,  S  8372,  which  makes  railroads  lia- 
ble to  day  laborers  employed  by  con- 
tractors, for  labor  in  constructing  their 
roads,  where  the  work  was  done  and  the  con- 
tract made  and  to  be  performed  in  New  York. 

Cariwright  v.  New  York  &  M.  R  R.  Co. 
(Vt.)  861 

8.  If  New  York  has  a  statute  imposing 
a  similar  liability  on  railroads,  the  action 
should  have  been  based  upon  that  statute.  Id. 

9.  Statute  of  1881,  chap.  92,  8  1,  declaring 
the  person  or  corporation  injured  may  recover 
from  a  railroad  company  damages  for  any 
injury  done  to  "a  building  or  other  property5' 
by  fire  communicated  by  a  locomotive  en- 
gine, is  constitutional  in  its  application  to  a 
railroad  whose  charter  makes  it  subject  to  all 
general  laws  the  Legislature  may  thereafter 
pass. 

OrisseUv.  Eoutatonie  R  B.  Oo.  (Conn.)  85 

10.  The  words  "a  building  or  other 
property"  embrace  fences,  growing  trees,  and 
herbage.  Id. 

11.  The  enforcement  of  the  statute  is  not 
dependent  on  the  ability  of  the  railroad  com- 
pany to  obtain  insuraneo  upon  the  class  of 
property  injured.  Id. 

12.  Holders  of  preferred  steck  in  the 

Belfast  &  Moosehead  Lake  Railroad  Company 
are  entitled  to  a  dividend  from  net  profits 
each  year  during  which  they  are  earned,  but 
not  to  cumulative  dividends.  The  arrear- 
ages of  one  year  are  not  payable  out  of  the 
earnings  of  subsequent  years. 

Razletinev.  Belfast  A  M.  L.  B.  B.  Oo.  (Mj) 

18.  Directors  are  not  justified  in  refusing  s 
dividend  to  preferred  stockholders  because  the 
corporation  can  not  pay  all  its  funded  in- 
debtedness at  maturity  if  dividends  be  paid. 

Id. 

14.  The  court  will  compel  a  corporation 
to  pay  dividends  on  preferred  stock  when 
the  question  becomes  one  more  of  right  to  be 
determined  by  the  law  than  of  discretion  to  be 
determined  by  the  directors.  Id. 

15.  Defendant  corporation  owes  $150,000, 
to  mature  in  1890;  the  common  stock  is  $880,- 
400,  and  the  preferred  $267,700;  the  road  cost 
$1,050,000;  the  earnings  of  the  road  have  paid 
off  an  indebtedness  of  $251,900,  which  en- 
tered into  its  construction,  the  reduction  com- 
mencing in  1871  and  terminating  in  1885, 
leaving  in  the  latter  year  $22,412.82  cash  as- 
sets on  hand;  the  expenses  of  the  corporation 
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are  trifling  beyond  the  payment  of  $9,000,  an- 
nually as  Interest  on  the  bonded  debt;  the  road 
is  under  lease  until  1981  at  $86,000  per  year, 
the  lessee  running  the  road  and  keeping  it  in 
repair  and  paying  all  taxes  thereon;  the  cor- 
poration has  the  ability  to  renew  a  portion  of 
the  debt,  or  all  of  it,  upon  advantageous  terms; 
and  the  preferred  shareholders  have  been  for 
many  years  deprived  of  dividends  to  enable 
the  corporation  to  consummate  the  payment  of 
its  debts.  Held,  the  preferred  stock  is  en- 
titled to  a  full  annual  dividend  from  the 
balance  of  earning*  remaining  on  hand  at 
the  expiration  of  the  year  1885.  Id. 
16.  Definition  of  net  earnings.   Id.  708 

Briefs  and  Noras. 

Condemnation  proceedings;  measure 

of  damages.  (Vt.)  867 
Landowner's  lien  for  damages  for  land  taken 

not  barred  within  fifteen  years.  (Vt )  892 
Location;  interest  acquired  by  company; 

interest  of  owner.   (N.  H.)  287,  288 

Fires;  liability.  (Conn.)  88-90 
Dividend;  preferred  stock.  (Me.)  706, 706 

RECEIPT. 

1.  A  receipt  in  full  on  payment  of  part  of 
debt  will  discharge  the  debt,  unless  im- 
peached for  fraud  or  mistake. 

Aborn  v.  Rathbone  (Conn.)  80 

2.  Such  receipt,  made  to  defraud  other 
creditors,  will  be  effectual  against  creditor 
by  whom  it  was  given  as  a  full  discharge.  Id. 

8.  Evidence  that  a  receipt  had  been  in 
possession  of  plaintiff's  mother,  and  that  it 
had  been  shown  by  plaintiff's  counsel  to  de- 
fendant's counsel1  as  one  of  the  papers  relating 
to  the  action,  connected  plaintiff  with  the 
receipt. 

Dwycr  v.  Fuller  (Mass.)  888 

Briefs  and  Notes.  ■ 

Definition.  (Conn.)  80 
For  part  debt;  how  far  a  discharge.  (Conn.) 

80 

Admissibility  in  evidence.  (Mass.)  889;  (VtJ 

RECEIVER. 

1.  When  the  same  party  is  receiver  of 
one  railroad  and  lessee  of  another, 

and  both  are  operated  by  him  together,  an 
employee  can  maintain  an  action  at  law 
against  him,  without  leave  of  equity,  to 
recover  for  injuries  resulting  from  the  negli- 
gence of  his  servants  in  operating  the  leased 
road. 

Lyman  v.  Central  Vt.  R.  B.  Co.  (Vt)  726 

2.  Such  action  is  also  maintainable  although 
defendant  is  receiver  instead  of  lessee  of  rail- 
road where  injury  occurred.  Id. 

8.  In  such  cases  it  is  not  a  question  of  juris- 
diction in  courts  of  law,  but  only  whether 
equity,  on  application  of  receiver,  will  exer- 
cise its  iwn  jurisdiction  of  restraining  suits. 
And  if  equity  interposes,  the  injunction  is  in 
personam,  directed  to  the  party,  but  not  to  the 
court  Id. 

N.  E.   R. ,  V.  IV. 


4.  It  is  a  general  rule  that  before  suit  is 
brought  against  a  receiver,  leave  of  the 
court  by  which  he  was  appointed  most  be 
obtained.   Authorities  cited.   Id.  782 

5.  Equity  will,  on  proper  application,  pro- 
tect its  own  receiver,  when  the  possession 
which  he  holds  under  the  order  of  court  is 
sought  to  be  disturbed.  Authorities  cited.  Id. 

781 

Briefs  and  Notes. 

Of  railroad;  action  against  by  employees 
for  injuries  received.   (Vt)  728,  729 

RECORD.  See  Appeal,  EL;  Mortoagb, 

55.  56. 

REDEMPTION.   See  Mortgage,  IV. 

REFERENCE.     See  Arbitration  axi> 
Reference. 

RELEASE  AND  DISCHARGE.  See 

Accord  and  Satisfaction;  Insol- 
vency, II. ;  Judgment.  12;  Payment,  1; 
Receipt,  1,  8. 

RELICTION.   See  Waters  and  Water- 
courses, 6-10. 

RELIGIOUS  SOCIETIES.   See  Taxes, 

•  2,  6. 

1.  The  committee  of  a  society  has  no  au- 
thority except  that  given  to  it  by  by-laws; 
and  the  authority  to  employ  counsel  on  the 

credit  of  the  society  is  expressly  excluded  by 
the  clause  providing  for  "expending  only 
such  sums  of  money  as  the  society  shall  place 
at  its  disposal." 

Child  v.  Christian  Soe.  of  Boston  (Mass.)  207 

2.  This  prohibition  is  also  a  prohibition 
against  incurring  debts  without  action  of 
society.  Id. 

Briefs  and  Notes. 

By-laws.  (Mass.)  208 
Agents  of;  no  implied  authority.  (Mass.)  206 
Management  of  business.   (Mass.)  208 

REMITTITUR.   See  Judgment,  15. 

REPLEVIN.  See  Appeal,  8. 

1.  In  replevin  against  assignee  of  an  insol- 
vent debtor  to  recover  moos  obtained  by 
debtor  through  fraud,  evidence  of  a  de- 
mand upon  the  messenger,  or  keeper  under 
him,  who  had  possession  of  the  goods  await- 
ing the  appointment  of  an  assignee,  as  f 
ing  upon  the  rescission  of  the  eont 
is  sufficient 

Chamberlain  v.  Fuller  (Vt)  614 

2.  The  evidence  tended  to  show  that  a 
debtor  entered  into  a  conspiracy  with 
his  sureties  to  get  possession  of  goods  without 
paying  for  them.  He  had  money,  but  bought 
on  credit.  Held,  evidence  was  admissible  to 
prove  how  he  could  have  purchased  for 
cash;  that  the  plaintiffs  told  their  salesman,  in 
debtor's  absence;  to  Bell  him  goods  not  exceed- 
ing $500  in  value,  the  acts  of  the  other 
conspirators!  that  the  conspiracy  extended 
to  the  fraudulent  purchase  of  goods  of 
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parties;  that  the  debtor's  brother,  five  or  six 
years  before  the  failure,  consulted  an  attorney 
as  to  his  financial  condition.  Id. 

8.  For  purpose  of  showing*  that  debtor's 
stock  of  foods  was  not  unreasonably 
large,  evidence  was  not  admissible  to  prove 
the  stocks  of  other  merchants  in  the  same 
village.  Id. 

4.  It  is  immaterial  whether  debtor's  son 
was  his  agent  in  giving  instructions  to  the 
scrivener  as  to  what  property  should  be  put 
into  the  mortgage  deed,  as  he  ratified  his  acts 
by  signing  it,  Knowing  its  contents.  Id. 

5.  In  replevin  by  seller  of  goods,  against  as- 
signee in  insolvency  of  purchaser,  it  is  compe- 
tent to  prove  pur  chaser's  reputation  for 
financial  ability  was  poor,  as  showing  it 
was  probable  credit  was  not  given  him. 

BtmoeU  Trimmer  Co.  v.  Gate  (Mass.)  199 

6.  That  purchaser  was  notoriously  in 
bad  pecuniary  credit  would  have  some 
bearing  upon  the  question  which  of  two  or- 
ders for  goods  was  accepted  by  plaintiff.  Id. 

7.  It  is  a  breach  of  a  replevin  bond  to 
fail  to  enter  writ  in  court  after  it  has  been  duly 
served. 

Jones  v.  Smith  (Me.)  691 

8.  Defendant  in  action  on  replevin  bond 
may  show,  in  mitigation  of  damages, 
title  in  himself  to  the  property  replevied.  Id. 

<        Brikjj-b  and  Notes. 

By  seller  of  goods  against  purchaser;  evi- 
dence of  purchaser's  bad  reputation  for  finan- 
cial ability.   (Mass.)  199 
Nominal  damages.   (Me.)  691 
Bond;  conditions.   (Vt.)  886 

RES  INTER  ALIOS.  See  Evidence,  IV. 

RES  JUDICATA.   See  Judgment,  2-4. 

RESULTING  TRUSTS.  See  Trusts,  IL 

RETROSPECTIVE  LAWS.  See  Con- 
stitutional Law,  6,  7;  Wux,  12. 

REVIEW. 

1.  A  consent  decree  may  be  reformed 
ior  mistake  by  bill  of  review. 

Vincent  v.  Mathew*  (B,  I.)  110 

2.  And  this  although  mistake  has  been  con- 
fined to  one  party,  unless  he  is  estopped  by 
laches.  Ia. 

RIPARIAN  RIGHTS.    See  Waters 
and  Watercourses. 

RIVERS.     See  Waters  and  Water- 
courses. 

ROADS  AND  HIGHWAYS. 

L  Dedication;  User. 
II.  Opening. 
HI.  Discontinuance ;  Obstructions. 
IV.  Private;  Prescription. 

Briefs  and  Notes. 
-See  Railroad  Companies,  5,  6;  Municipal 
Corporations,  V.,  VL ;  Office  and  Of- 
ficer. 18. 

js.  e.  r,,  v.  IV. 


L  Dedication;  User. 

1.  Intention  to  dedicate  is  a  question  for 
the Jury. 

My  v.  Partem*  (Conn.)  828 

2.  Dedication  may  be  found  from  long- 
continued  public  use  and  acquiescence, 
even  where  land  is  unenclosed  and  unculti- 
vated. Id. 

8.  A  highway  may  exist  by  prescription. 

Id. 

IL  Opening. 

4.  Prior  to  Act  1886,  No.  20,  the  select- 
men or  county  court  had  no  authority  to  es- 
tablish highways  at  grade  across  a  rail- 
road} but  while  this  case  was  pending  on  ap- 
peal in  the  county  court,  having  been  re- 
manded from  the  supreme  court,  such  Act 
was  passed  authorizing  the  laying  of  high-* 
ways  at  grade.  Held,  as  the  Act  gave  no  ori- 
ginal Jurisdiction,  and  as  the  jurisdiction  of  the 
county  court  was  merely  appellate,  that  it  had 
in  this  case  no  power  to  establish  such  high- 
way, and  that  proceedings  must  be  com- 
menced de  novo. 

Connecticut  &  P.R.%.  Co.  v.  St.  Johntbury 
(Vt.)  897 

6.  In  estimating  the  land  damages  of  a 
company  when  a  way  is  laid  across  its 
track,  the  jury  are  not  to  take  into  account 
expenses  in  defending  itself  against  claims  for 
accidents  at  the  crossing. 

Boeton  &M.  B.E.  Co.  v.  County  Comre.  (Me.) 

657 

6.  The  proceedings  of  county  commissioners 
are  not  rendered  invalid  by  the  fact  that  an 
outgoing  commissioner  acted  up  to  time  of 
ad  judication,  and  his  successor  acted  in  com- 
pleting proceedings  to  a  finality. 

Chapman  v.  County  Comre.  (Me.)  406 

7.  County  commissioners  are  a  court 
which  is  not  dissolved  by  the  outgoing  and 
incoming  of  members.  Id. 

8.  County  commissioners'  report  may  be 
filed  on  any  day  after  next  regular  term  af 
ter  hearing.  Id. 

0.  On  petition  for  certiorari  against  coun- 
ty commissioners,  respondents'  oath  is  as  good 
as  a  record  to  supply  mere  deficiencies.  Id. 

IDL  Discontinuance ;  Obstructions. 

10.  The  rule  that  a  way  shall  be  discontin- 
ued unless  opened  within  six  years  from  the 
time  allowed  therefor  does  not  apply  to  new 
way  laid  out  over  old  way. 

Heald  v.  Moore  (Me.)  898 

11.  Traveling  on  the  old  way  is  traveling  on 
the  new.  Id. 

12.  The  rule  that  a  fence,  continued  by  side 
of  way  for  forty  years,  shall  indicate  line  of 
road  is  interrupted  by  laying  new  way,  and 
from  such  time  the  forty  years  begin  to  run. 
,  Id. 

18.  Notice  to  landowner  is  not  prerequisite 
to  exercise  by  selectmen  of  right  to  remove 
obstructions. 

Ely  v.  Pareont  (Conn.)  828 
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TV.  Pbivatb;  Prkscbiption. 

r  14.  A  town  may  acquire  by  prescription 
a  private  right  of  way  as  appurtenant  to  a 
public  burial  ground  belonging  to  the 
town. 

Inhabs.  of  DeorJMdv.  Connecticut  B.  R.  R. 
Co.  (Mass.)  189 

15.  Such  a  way  is  not  necessarily  a  pub- 
lic way.  Id. 

16.  Any  use  of  such  way  in  going  to  and 
from  the  cemetery,  by  inhabitants  of  town,  or 
persons  holding  rights  in  the  cemetery  derived 
from  the  town,  and  any  acts  of  the  town  in 
constructing  or  repairing  the  way,  are  compe- 
tent evidence  to  prove  that  a  private  right  of 
way  had  been  acquired  by  prescription. 

Id. 

17.  It  is  for  the  jury  to  determine 
,  whether  evidence  of  the  whole  use  of  the 

way  shows  that  it  was  used  as  a  public  or 
private  way.  Id. 

18.  Where  there  was  evidence  that  plaintiff 
had  acquired  a  private  way  by  prescription, 
unless  a  license  put  in  evidence  rendered  the 
use  permissive,  the  court  properly  refused  to 
rule  that  the  plaintiff  had  not  shown  such  use 
as  would  give  it  a  prescriptive  right  to  the  way. 

19.  Selectmen  have  no  right  to  con- 
struct a  private  way  for  use  of  inhabitants 
of  town.  Id. 

20.  To  acquire  a  right  of  way  over  the  land 
of  another  by  prescription,  the  user  must  be 
adverse  and  acquiesced  in  by  the  owner  of 
the  land.  1  Id. 

21.  It  is  not  necessary  that  a  claim  of  right 
be  expressly  made*  or  that  the  acquiescence 
be  declared.  Id. 

22.  If  the  adverse  user  is  so  open  and 
notorious  that  the  owner  of  the  land  ought  to 
have  known  of  it,  his  acquiescence  may 
be  presumed.  la. 

28.  Filing  in  town  clerk's  office  an  agree- 
ment made  l>y  the  owner  of  land  with  town 
agent,  granting  it  a  license  to  construct  a  way 
across  the  land,  is  notice  to  the  town  of  the 
agreement.  IcL 

24.  If  defendant  silently  submitted 
to  the  plaintiff's  use  of  the  way,  under  belief 
that  it  was  permissive  and  in  pursuance  of  the 
agreement  made  with  plaintiff's  agent,  this 
tact  is  material  upon  the  question  of  acqui- 
escence. Id. 

26.  The  remedy  for  an  obstruction  is 

an  action  by  the  town.  Id. 

26.  Private  contributions  added  to  a 

Subtle  appropriation  for  building  a  highway 
o  not  make  the  way  private.  Authori- 
ties cited. 

*Holt  v.  Town  of  Antrim  (N.  H.)  894 

Briefs  and  Notes. 

Dedication;  intention;  question  for  jury. 
(Conn.)  825 
Unenclosed  and  uncultivated  land.  (Conn.) 

826 

Establishment  by  prescription.  (Conn.) 
825;  (Me.)  658 

N.  K.  B.,  V.  IV. 


Laying  out.  (Me.)  898,  899 

Proceedings  of  commissioners;  incoming  of 
new  members.   (Me.)  406 
County  court  is  an  appellate  tribunal  (Vl> 

At  grade  across  railroad.   (Vt.)  898 

Measure  of  damages  for  laying  way  across 
railroad  tracks.   (Me.)  667.658 

Repair;  a  governmental  duty.  (Conn.)  468 

Discontinuance;  new  way  laid  oat  over 
old  way.   (Me.)  898,  899 

Title  of  abutting  owner  to  centre  of  way. 
(Me.)  546, 547 

Private;  establishment  by  prescription. 
(Mass.)  191 

SALE.  Bee  Animals;  Assumpsit,  7;  Cab 
kikbs,  7,  8;  Lntoxicattno  Liquors; 
Loos  and  Lumber;  Specific  Perform 
ance;  Taxes,  V.;  Vendor  and  Pur 

CHASER. 

1.  When  there  was  a  written  agreement  be- 
tween G  and  B  that  G  should  lease  B  a  piano, 
and  B  should  pay  for  the  use  thereof  $200  ia 
advance,  and  $50  quarterly  thereafter,  with 
7f\  per  cent  interest,  until  $500  had  been 
paid,  when  G  agreed  to  give  B  a  bill  of  sale, 
and  «G. was  authorized  to  enter  B's  dwelling 
and  remove  the  piano  upon  failure  to  mate 
any  payment, — Held,  the  lease  amounted  to 
a  conditional  sale. 

Qorham  v.  Hoiden  (Me.)  503 

2.  A  contract  of  sale  providing  that  vendee 
may  sell  the  goods  as  a  retail  dealer,  and  that 
the  legal  title  shall  remain  in  vendor  until 
the  price  is  paid*  and  that  vendor  shall  be 
the  legal  owner  of  a  fractional  part  of  all 
goods  in  vendee's  store  which  shall  bear  the 
same  proportion  to  the  unpaid  purchase  price 
of  the  particular  goods  sold  by  said  vendor  as 
the  whole  amount  of  goods  should  then  bear 
to  said  unpaid  purchase  price, — is  not  a  legal 
mortgage. 

Blanchard  v.  Cooke  (Mass.)  68 

8.  The  covenant  is  inoperative  to  transfer 
the  title  to  after- acquired  goods  to  plain- 
tiff, as  against  an  attaching  creditor  or  the  as- 
signee in  insolvency  of  the  defendant,  if  plain- 
tiff had  not  first  taken  possession.  U. 

4.  A  sale  of  personal  chattels  is  not  good 
against  creditors  unless  there  has  been  a  de- 
livery of  the  property.  Authorities  died. 
Id.  7J 

6.  Vendee  accepting  and  assuming  control 
as  owner  of  hemlock  bark  sold  and  delivered 
is  vested  with  the  title  at  once,  although  the 
bark  had  never  been  measured;  and  if  it  is 
destroyed  by  fire  he  must  bear  the  loss. 

Baldwin  v.  DoubUday  (Vt)  124 

6.  Plaintiffs  sold  and  delivered  to  defendant 
a  large  quantity  of  bark,  on  grounds  near  the 
depot.  The  greater  part  of  It  had  been  load- 
ed on  the  cars,  measured,  and  shipped,  when 
a  fire  occurred  and  destroyed  the  rest.  The 
jury  found  that  the  defendant  accepted  the 
whole  of  it.  Held,  that  the  acceptance 
operated  to  pass  the  title  to  the  bark  in  gross. 

JSC 

7.  Where  a  vessel  is  sold  to  be  delivered 


Digitized  by 


Google 


Satisfaction  —  Schools  and  School  Districts. 


991 


at  a  certain  port,  the  seller  should  deliver  at 

the  place  indicated  by  the  purchaser. 

.  Lincoln  v.  Gallagher  (Me)  141 

8.  If  the  purchaser  refuse  to  provide  such 
place,  delivery  may  be  tendered  at  usual 
anchorage  in  the  harbor.  Id. 

9.  The  seller  is  obliged  to  afford  the  par- 
chaser  an  opportunity  to  examine  the 

▼easel  before  acceptance;  but  not,  at  his  own 
expense,  to  place  her  in  a  dry  dock  for  that 
purpose.  Id. 

10.  A  bona  fide  purchaser  from  a  fraud- 
ulent vendee,  upon  rescission,  acquires  a  good 
title  against  defrauded  vendor.  Authorities 
cited. 

EUenwood  v.  Burgee*  (Mass.)  457 

Briefs  and  Notes. 

Cases  where  leases  of  personal  property  were 
held  conditional  sales.  (Me.)  508 
Consideration.  (N.  H.)  888 
Delivery.  (Me.)  503;  (N.  H.)  888;  (Vt.)  125 
To  messenger  in  insolvency.  (Me.)  400 
Acceptance.  (Me.)  141 
When  title  passes.  (Vt.)  125 
Seller's  right  of  stoppage  in  transitu; 
insolvency  of  purchaser.   (Me.)  400 

Rule  as  to  bona  fide  purchasers  from 
fraudulent  vendees  before  rescission  for  fraud 
by  vendors.   (Mass.)  455 

Warranty;  what  constitutes;  question  for 
jury.   (Me.)  778 

SATISFACTION.  See  Accord  and  Sat- 
isfaction. 

SCHOOLS  AND  SCHOOL  DIS- 
TRICTS. See  Office  and  Offices, 
19. 

1.  Under  statute  in  force  in  1808  (Rev.  1808, 
p.  582,  §2),  school  societies  could  annex  to 
district  disconnected  territory. 

Scoville  v.  Mattoon  (Conn.)  588 

2.  The  intention  and  effect  of  a  vote  of  a 
school  society  of  a  town  that  F,  and  whosoever 
does  at  this  time,  or  shall  at  any  future  time, 
occupy  hie  house,  they,  with  their  respective 
list,  shall  be  set  to  the  first  district, was  to  annex 
to  said  district  the  farm  of  F.  Id. 

8.  In  the  absence  of  record  evidence,  the 
acts  of  the  parties  would  raise  a  conclusive 

{resumption  that  the  present  owner  had  been 
egally  annexed  to  said  district.  Id. 

4.  A  balance  of  a  fund  of  an  abolished 
school  district,  remaining  after  assessment 
and  remission  of  equalizing  tax  authorized  by 
Laws  1885,  chap.  48,  S  2,  is  applied  to  the 
use  of  those  who  would  have  been  entitled  to 
the  benefit  of  it  if  the  district  had  not  been 
abolished;  and  the  school  board  of  the  town 
district  may  be  appointed  trustees  for  disposi- 
tion of  money. 

School  Dist.  No.  16  v.  OUy  of  ConoordCS.  H.) 

800 

5.  In  action  of  debt  defendant  was  des- 
ignated in  writ  as  "School  District  No.  1," 
as  it  existed  before  its  division;  the  dis- 
n.  e.  b.,  v.  rv. 


trict  retained  its  old  name,  and  by  statute  its- 
organization  and  officers  continued  for  closing 
up  its  concerns;  one  man  was  clerk  of  the  old 
and  new  district;  and  the  question  was  against 
which  of  the  two  the  judgment  should  be  ren- 
dered. EM,  (a)  that  a  copy  of  the  .original 
judgment,  where  defendant  was  properly  des- 
ignated only  in  the  declaration  as  the  old  dis- 
trict, was  admissible;  and  (b)  the  presump- 
tion is  that  the  copy  of  the  writ  was  served 
upon  clerk  as  clerk  of  old  district. 
Moulthrop's  Admr.  v.  School  Diet.  (Vt.)  505 

6.  A  school  teacher  may  enforce  discipline 
by  reasonable  corporal  punishment. 

Heritage  v.  Dodge  (N.  H.)  52fr 

7.  He  is  not  liable  for  error  in  judgment 
when  he  has  acted  in  good  faith  and  without 
malice.  Id. 

8.  A  school  district  is  bound  by  the  loca- 
tion of  a  schoolhouse  by  county  commis- 
sioners. 

Stickney  v.  Town  of  Orford  (N.  H.)  524 

9.  And  a  vote  to  raise  money  for  the 
erection  of  a  schoolhouse  upon  other  than 
designated  lot  is  void. 

Brown  v.  School  Diet.  (N.  H.)  584 

10.  And  a  tax  assessed  under  such  vote  will 
be  abated  on  petition  of  taxpayers  of  the 
district. 

Stickney  v.  Town  of  Orford  (N.  H.)  524 

11.  In  case  of  a  tax  for  building  a  school- 
house  to  be  leased  to  an  academy  for  school 
purposes,  the  test  of  the  public  character  of  . 
the  use  is  a  common  and  equal  right,  free 
from  unreasonable  discrimination. 

Bolt  v.  Town  of  Antrim  (N.  H.)  892 

12.  The  corporation  accepts  the  lease  with 
the  legal  construction,  and  subject  to  all 
implied  conditions,  necessary  to  give  validity 
to  the  tax  and  the  lease.  Id. 

18.  School  money  of  a  town  may  be  ap- 
plied to  payment  of  tuition  at  an  academy  in 
the  town  not  under  the  town's  superintendence. 
Authorities  cited.   Id.       '  894 

14.  Money  borrowed  by  a  school  com- 
mittee without  authority,  but  on  credit  of 
the  district,  and  used  to  supply  a  temporary  need 
in  paying  the  expenses  of  the  school,  may  be 
treated  as  if  borrowed  of  himself,  and  as  a 
part  of  the  expenses  for  which  a  tax  might 
legally  be  assessed  under  a  vote  of  the  district. 

Brock  v.  Bruce  (Vt.)  716 

15.  A  committee  in  assessing  a  tax  may  an- 
ticipate wants  of  district,  and  assess  it  at 
any  reasonable  time  before  money  is  required. 

Id. 

16.  It  is  presumed  that  an  appropria- 
tion by  school  officers  for  repairs  of  school- 
house  was  authorised  by  the  district  id. 

17.  School-district  officers  must  be  elect- 
ed at  annual  meeting  on  last  Tuesday  of 
March,  as  provided  by  Rev.  Laws,  §  519;  and 
a  collector  cannot  justify  as  a  de  facto  officer  if 
elected  at  any  other  time. 

WiOard  v.  Pike  (Vt.)  608 

18.  Three  districts  were  formed  into  one 

by  a  vote  of  the  town,  under  Rev.  Laws,  §  545, 
requiring  a  two-thirds  vote  of  each  district; 
and,  assuming  to  be  a  union  district,  elected 
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the  defendant  its  collector  at  a  time  required 
by  §  575  for  union  districts.  Held,  that  it  was 
not  a  union  district,  and  that  defendant  was 
not  a  legal  officer  and  could  not  justify;  but 
that  a  district  could  vote  taxes  at  any  meeting 
properly  warned.  Id. 

19.  A  suit  for  an  injunction  to  restrain 
defendant  from  acting:  as  school  district 
committee  should  be  brought  by  the  district ; 
but  a  suit  by  individuals  having  no  personal 
interest,  except  as  right  to  office  is  involved, 
cannot  be  maintained. 

Hinckley  v.  Breen  (Conn.)  806 

20.  An  indictment  against  the  elerk 

of  a  school  district  for  not  recording;  the 
warrant  for  an  annual  meeting:  of  the  dis- 
trict, and  discharging  other  duties  of  his  office 
with  respect  to  such  meeting,  must  show  that 
warrant  was  issued  in  compliance  with  the 
statute. 

State  v.  Domerrit  (N.  H.)  165 

Bumps  and  Notes.  ' 
District  defined.   (Conn.)  589 
Annexation  to  district  of  disconnected  ter- 
ritory.  (Conn.)  589 
Abolition  of  districts:  equalization  of  tax. 
(N.  H.)  801 
Schoolhouse*}  building.   (N.  H.)  898 
Location  of  schoolhouse  by  county  commis- 
sioners; conclusiveness.   (N.  H.)  524 
District  has  no  vested  rights  of  property  in 
schoolhouse.   (N.  H.)  801 

SEDUCTION. 

Wherever  loss  of  services  is  technical 
foundation  of  action,  the  loss  will  be  presumed 
in  favor  of  the  father  who  has  not  parted  with 
his  right  to  reclaim  his  minor  daughter's  ser- 
vices although  she  is  temporarily  employed 
elsewhere.   Authorities  cited. 

Oilley  v.  OiUey  (Me.)  495 

SERVICE.   See  Writ  and  Process. 

SET-OFF   AND  COUNTERCLAIM. 

See  Joint  Tenants  and  Tenants  or 
Common,  4. 

1.  To  constitute  set-off,  demand  must  be 
due  party  in  his  own  right. 

Obmtead  v.  Beutt  (Conn.)  807 

2.  To  constitute  such  ownership,  the  par- 
ty must  have  such  a  right  to  it  as  would  enable 
him  to  bring  suit  thereon  in  his  own  name  as 
plaintiff.  Id. 

8.  A  chose  in  action  assigned  to  defend- 
ant merely  to  collect  and  to  account  to  as- 
signor can  not  be  set  off  in  defendant's  fa- 
vor. Id. 

4.  A  party  must  prove  precisely  the  same 
facta  to  prove  a  set-off  as  he  would  if  he  had 
brought  his  action  upon  the  claim.  Author! 
ties  cited.   Id.  808 

5.  The  subject-matter  of  set-off  is  an  original 
head  of  equity  jurisdiction. 

McLean  v.  Johnson  (Vt.)  611 

6.  Defendant  purchased  claims  allowed 
against  the  estate  with  the  money  of  the  es- 
tate advanced  for  that  purpose  by  the  orator 
N,  B.  R.,  V.  rv. 


as  administrator.  Held,  that  a  bill  in  equity 
will  lie  to  compel  an  offset  of  the  claims  to  the 
amount  of  the  dividends  to  become  due  there- 
on, and  for  any  balance  due  the  orator.  Id. 

7.  The  orator  is  entitled  to  have  the  status 
of  these  claims  fixed  by  a  decree  in  chan- 
cery in  advance  of  any  order  of  the  probate 
court  for  their  judgment.  Id. 

8.  At  law  there  could  not  be  an  offset  of 
these  claims*  as  the  orator's  demands  ac- 
crued to  him  in  his  administrative  ca- 
pacity, and  it  would  alter  the  course  of  dis- 
tribution. Id. 

9.  Defendant  and  one  0  were  interested  as 
sureties  on  some  of  the  notes  so  purchased ;  but 
it  was  agreed  that  the  defendant  should  ac- 
count for  the  money  advanced.  Held,  that  C 
was  not  a  proper  party.  Id. 

10.  The  Statute  of  Limitations  is  not  a 
bar ;  as,  by  the  agreement,  the  time  has  not  ar- 
rived for  the  application  of  the  dividends  to 
money  advanced,  nor  the  payment  of  the  bal- 
ance. Id. 

Briefs  and  Notes. 

Mutuality  of  debts.  (Conn.)  480, 807;  (Mass^ 

No  set-off  of  unliquidated  claims.  (Conn.)  480 
Right  of  assignee  to  set-off.   (Conn.)  807 

SETTLEMENT.   See  Accord  and  Satis- 
faction; Guardian  and  Ward,  2. 

SHIPS  AND  SHIPPING.  See  Sale,  7-9. 

1.  An  attachment  under  State  laws  is  in- 
valid agai nst  mortgagees  of  a  vessel  by  mort- 
gage duly  registered  under  Federal  ship- 
ping laws. 
Howe  v.  Tefft  (R.  L)  108 
8.  The  omission  of  the  court  to  charge  de- 
fendant as  garnishee  having  possession  of  the 
vessel, — Held,  not  to  affect  his  right  to  set  ur, 
the  attachment,  if  valid,  by  way  of 
cation  in  replevin  for  the  vessel, 
by  the  mortgagees. 

SLANDER.   See  Libel  aed  Slander. 

SOCIETIES.    See  Benefit  Societies; 

Religious  Socibtces. 

SPECIAL  LAWS.  See  Constitutional 
Law,  8. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  contract  for  sale 
of  snares  in  manufacturing  corporation  will 
not  be  decreed  where  remedy  at  law  b 

adequate. 

Eckstein  v.  Downing  (N.  H.)  887 

8.  Where  such  remedy  is  adequate* 

specific  performance  will  not  always  be  en- 
forced, although  defendant  might,  at  his  elec- 
tion, be  entitled  to  that  remedy.  JBL 
8.  Whether  there  is  an  adequate 


at  law  depends  upon  factof  porchasabUKy  1* 
market  of  stock  contracted  for.  Authorities 
eited.  Id.  888 
4.  Specific  performance  of  contracts  fa* 
regard  to  personal  property  is  decreed 
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only  when  vendor  stands  In  need  of  specific  re- 
lief which  equity  alone  can  give.  Authorities 
cited.  Id.  891 
6.  A  decree  for  specific  performance  rests  in 
court's  discretion.   Authorities  cited.  Id. 

6.  The  orator  brought  his  bill  for  specific 
performance  of  a  contract,  by  which  it  was 
claimed  defendant  agreed  to  adopt  him  as 
his  heir  at  law,  and  that  thereby  he  was 
fraudulently  induced  to  work  several  years  for 
him;  and,  failing  to  prove  both  the  contract 
and  the  fraud,  it  was  held  he  could  not  re- 
cover for  bis  services  on  the  ground  that 
he  acted  in  ignorance  of  the  facts. 

Durkee  v.  Durkee  (Vt.)  188 

7.  Nor  can  the  orator  recover  on  the 
el  aims  arising  out  of  the  lease  of  the  farm, 
as  he  had  an  ample  remedy  at  law.  Id. 

Briefs  and  Notes. 
Remedy  at  law.   (N.  H.)  887,  888 

Retention  of  case  to  save  expense  of  further 
litigation.   (Vt.)  184 
Of  contract  for  sale  of  stock.   (N.  H.)  888, 

889 

Mutuality  of  contract.  (N.  H.)  888 

Party  seeking  must  show  offer  to  perform 
hia  part.   (Vt.)  613 

STATE  AND    STATE  OFFICERS. 

8ee  Intoxicating  LiqooRS,  28-38. 

STATUTES. 

L  Construction. 
II.  Repeal. 

Briefs  and  Notes. 

See  Constitutional  Law. 


I.  Construction. 

1.  Construction  is  governed  by  legislati 
nitions.   Authorities  cited. 


▼e 


definitions. 

Jones  v.  Surprise  (N.  H.)  394 

8.  The  legal  construction  of  statutes  is  the 
ascertainment  of  fact  of  legislative  pur- 
pose from  competent  evidence.  Authorities 
cited. 

Boody  v.  Watson  (N.  H.)  069 

8.  In  the  construction  of  statutes,  the 
statute  in  force  and  relating*  to  the  same 
matter,  before  the  passage  of  the  Act,  is  to  be 
considered,  to  reach  the  intent  of  Legislature. 

French  v.  Cowan  (Me.)  683 

4.  In  construing  statutes  applicable  to  cor- 
porations, courts  will  attach  no  slight  weight 
to  uniform  practice  under  them,  if  this 
practice  is  continued  for  a  considerable  period 
of  time.   Authorities  cited.   Id.  687 

6.  When  a  statute  creates  a  right  and  de- 
clares when  it  may  be  exercised,  it  cannot 
be  exercised  at  any  other  time. 

Dote  v.  Young  (Me.)  608 

6.  When  new  remedies  are  given  by 
statute,  to  enable  one  more  effectually  to  en- 
force rights,  and  are  intended  for  his  benefit, 
the  provisions  therefor  are  to  be  construed  as 
cumulative  rather  than  restrictive.  Au- 
thorities cited. 

Train  v.  Boston  Disinfecting  Co.  (Mass.)  448 

N.  s.  R.,  v.  rr.  68 


II.  Repeal. 

7.  Where  a  prior  Act  or  part  of  an  Act  is  in- 
corporated in  a  subsequent  Act,  it  is  as  if  the 
words  of  the  first  Act  had  been  repeated  in  the 
second,  so  that  the  repeal  of  the  first  will 
not  take  away  the  effect  of  the  words  so 
repeated  in  the  second. 

Commonwealth  v.  Kendall  (Mass.)  198 

8.  When  a  statute  giving  a  lien  provides  for 
its  enforcement  in  the  same  manner  as  another 
lien  is  enforced,  the  repeal  of  remedy  in 

affect  remedy  applicable  to 


latter  case  will  not : 
the  former. 
Collins  v.  Blake  QAe.) 


877 


9.  The  charter  of  an  inc 
authorizing  it  to  "regulate"  its  victualing 
houses,  repeals  by  implication  the  general 
law  on  that  subject. 

Village  of  St.  Johnsbury  v.  Thompson  (Vt) 

609 

10.  General  legislation  upon  a  particular 
subject  must  give  way  to  latter  inconsistent 
special  legislation  on  same  subject. 


thorities  cited.  Id. 


Au- 
610 


11.  Provisions  of  different  statutes,  con- 
flicting with  each  other,  can  not  stand  to- 
gether.  Authorities  cited.  Id. 


Briefs  and  Notes. 


410 


Construction.  (Me.) 

Intention  of  Legislature.   (Me.)  688 

With  reference  to  provisions  of  common 
law.   (Me.)  164 

Word  "may"  construed  as  imperative. 
(Mass.)  194 

Not  construed  as  altering  common  law 
further  than  words  import.   (Mass.)  813 

In  derogation  of  common  law,  strictly  con- 
strued. (Me.)  380;  (Mass.)  313,  346,  445 
Penal;  strictly  construed.  (N.  H.)  398 
In  pari  materia,  construed  together. 
(Conn.)  744;  (Mass.)  194 
Mandatory  provisions.  Note,  677 
Repeal.  (N.  H.)  896 
By  implication.  (Mass.)  838 
Amending  statute  does  not  repeal  it.  (M*8*^ 

STATUTE  OF  FRAUDS.  See  Frauds, 
Statute  of. 


statute  of  limitations. 

Limitation  of  Actions 


See 


STATUTES  AND  CONSTITUTIONS 
CITED,  CONSTRUED,  ETC. 

England. 

31  James,  c.  16,  §8.  Limitation  of  actions  688 
8  W.  &M.  c  14.  Decedent's  estates;  debts  817 
88  Geo.  IL  c  371.  Executors,  etc  818 
6  Geo.  IV.  c  139.  Conspiracy  888 
1  Vict,  c  36.  Will;  after-acquired  prop- 
erty 746 
17 &  18  Vict.  c.  118.  Decedent's  estates; 

debts  868 
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United  States. 

Constitution. 

Art  1,  $  9.  Congressmen;  vacancy  275 

4.  Representatives ;  elections  104 

5.  House  of  Representatives; 
election  of  members  104 

i  8, 10.  Commerce  857 
1.  Presidential  electors  104 
14  Amend.  Citizenship  170,  459 

Revised  Statutes. 

§26.  Elections;  vacancy  275 
2165-2167.  Naturalization  159 
5019,5054,5109.  Bankruptcy;  discharge  268 
5140.  National  banks;  capital  stock  paid 

in  68 
5142.  National  banks;  increase  of  capi- 
tal 66 
5151.  National  banks;  stockholder's  lia- 
bility 67 
5208.  National  banks;  deficiency  in  capi- 
tal stock  67 
5219.  National  banks;  taxes  529 
5284.  National  banks;  receiver  67 

Statutes  at  Large. 

1802,  April  4.  Naturalization  159 

1867,  c.  176,  §84.  Bankruptcy;  discharge  268 

1874,  June  28.  Confederate  claims  500 
1882,  JuneS.  Alabama  claims  500 
12Btat.atL.769.  Deposition  228 

Connecticut. 

Laws. 

1875,  c.  84.  Will;  revocation 


888 
816 
90 
467 
880 
743 


591 


588 
590 
595 


1878,  c.  58.  Judgment;  lien 
1881,  c.  92.  Railroads;  fires 

1881,  p.  117.  Wallingford  * 

1882,  c.  50.  Appeals 
1888,  May  9.  Liquors 
1885,  c.  10.  §  110.  Will;  revocation 
1885,  c.  110.  §§  81,  84.  Conservators;  pow- 
ers 

Revision  1808. 
P.  582,  §2.  School  districts 

Revision  1876. 
P.  101,  §  8.  Judgment;  conclusiveness 
180, S 2.  School  records 
186,  §  8.  Wife's  separate  property 

General  Statutes. 

0.  92,  8  4.  Will;  after-acquired  property  746 
P.    61,  §  9.  Appeal;  argument  -  788 

16.  Highways;  drainage  470 

5.  Dogs;  damage  91 

6.  Set-off  808 
1.  New  trial;  petition  588 

114.  Motions  in  error  .  881 
6.  Fires;  damage  91 
i  10.  Error;  supersedeas  881 

Maine. 

Laws. 

1796,  Feb.  18.  Fees  146 
1821.  c.  105,  §  1.  Fees  146 
1882,  c.  560.  Towns;  boundary  line;  re- 
port 152 
1885. c.  178, §7.  Fees  146 
1872,  o.  85.  Limitation  of  actions  against 

administrators  671 
H.  e.  iu,  v.  nr. 


1878,  o.  145.  Witness;  deceased  party  790* 
1880,  c.  293.  Lewiston;  police  685 
1885,  c.  826.  Insolvency;  account  books  145 
1885,  c.  829.  Taxes;  life  insurance  compa- 
nies 418 
1885,  c.  845.  Fees  146 

Revised  Statutes. 
24.  Assessors;  oath  771 
18.  Taxes;  persoaalty;  place  418 
§  124.  Taxes;  collection  155 
§  175.  Taxes;  suit  for  154 
27.  Railroads;  road  within  limits  659 
68.  Street  railways;  damages  549 
7.  Ferry  702 
61.  Stallions;  registry  770 
6.  Corporations; quorum  681 
1 25-27, 54.  Stock  companies;  as- 
sets 411 
.§24.  Parent  and  child;  support  495 
64,  §  48.  Executors;  insurance  418 
66, 8  2.  Decedent's  estates;  assets  668 
67,  |  7.  Insane  persons;  contracts  789 

69,  s  1-  Partnership;  settlements  140 

70,  8  40.  Insolvency;  account  books  145 
§44.  Insolvency;  discharge  604 
§62.  Insolvency;  composition  669 

72. 1 10.  Probate  bonds;  actions;  time  279 
816.  Administrator's  bond;  action  668 

78. 1 11.  Express  trusts;  creation  587 
§12.  Bona  fide  purchaser  151,491 

74,  §  8.  Will;  revocation  542 
816.  Devise  of  land  147 

75,  §  10.  Executors;  assets  418 
77,  art.  10,  §6.  Equitable  trustee  pro- 
cess 403 

845.  Judgment;  entry  666 
82,  §40.  New  trial;  power  of  superior- 
court  justice  281 
898.  Witness;  deceased  party  790 
87,  §  12.  Decedent's  estates;  limitation 

of  actions  671 

§19.  Decedent's  estates;  claims  187 

12.  Executors;  mortgaged  lands  414 
i§82,84.  Mechanics' lien        405,  770 

i20.  Devise  of  lands  490 

2.  Justices;  fees;  criminal  cases  146 

Massachusetts, 

Constitution  1825. 
Amend,  art.  8.  Voter;  qualifications 


460 


Laws. 


1816,  c.  44 
1835,  c.  152. 
1840.  c.  80. 
1849.  c  211. 
1858,  c.  414, 


E an  tine  regulations  441,443 
Highways;  repairs  684 
er;  negligence;  death  823 
Quarantine  regulations  443 
§4.  Railroads;  right  of  way 

across  192 
14.  Streets;  change  of 

grade  635 
1.  Dower;  election  853 
eposition  228 
Excise  upon  corporations  647 
j§87,88.  Street  railwaya;neg- 

ligence;  death  323 
Pauper;  settlement  465 
Excise  upon  corporations  647 
Excise  upon  corporations  647 
22.  Eminent  domain;  jury  244 
"lis  and  notes; notice  of  dis- 
honor 21  £ 
1871,  c.  810.  Adopted  children  464 


1854,  c  267,  §§8, 


1881,  c.  164, 
1868,  c.  95. 
1864,  c.208. 

1864,  c.  229, 

1865,  c.  280. 
1865.  c.  288. 
1867,  c.  52. 
1871,  c.  182, 
1871,  c  289. 
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1871,  c.  881,  §§  48-00.  Street  railways  ;neg- 

ligence;  death  838 
1878,0.234,8  8.  Probate  jurisdiction  44 
1874,c.  Ill,  81.  Mortgage;  record  74 
1874,  c  841,  §  1.  Limitation  of  actions  838 
1874,0.873.  Carriers;  negligence;  death  838 

1874,  c.  404.  Bills  and  notes;  notice  of  dis- 

honor 318 

1875,  c  14.  Mortgage;  record  74 

1875,  c.  185.  Limitation  of  actions  838 

1876,  c.  318.  Descent;  adopted  children  468 
1877,0.  304.  Benefit  societies;  beneficiary  641 
1879,  c.  188, 81.  Probate  jurisdiction  44 
1860,  c.  153.  Executor;  bond  648 
1888,0.238,810.  Discovery  331 
1888,  c.  328. 8 14.  Pleadings;  answer  335 
1885,  c.  357, 8  1.  Towns;  cemeteries  193 
1885,  c.  845,  §  7.  Voter;  naturalized  person 459 

1885,  c.  853,  §  8.  Adulteration,  penalty  199 

1886,  c.  140.  Street  railways;  negligence; 

death  833 
1886,  c.  818,  §  3.  Adulteration ;  penalty  198 

Special  Lavs. 
1831,  c.  110.  Boston;  registration  of  voters  460 
1822,  c.  104.  Boston  ;  registration  of  voters  460 
1854,  c.  484.  Middlesex  R.  Co.  889 
1857,  c.  350.  Somerville  Horse  R.  Co.  889 
1868,  c.  338,  §  1.  Boston;  purchase  of  land  196 
1873,  c.  81.  Fitchburg  266 
1878,  c  242.  Arlington;  waterworks  848 
1876,  c.  16.  Boston  Police  Relief  Asso.  242 
1878.C.244.  Boston ;  police ;  retirement  248 
1882,  c.  78.  Boston  Police  Relief  Asso.  242 

limited  Statutes. 

80-84.  Quarintine  regulations  448 

1.  Dower  858 

12.  Trusts;  probate  jurisdiction  44 

General  Statutes. 

22.  Town  meeting;  warrant  858 

49.  Quarantine  regulations  448 

4.  Towns;  cemeteries  192 
24,40,78.  Eminent  domain; 

•  jury  244 

59.  Towns;  opening  streets  634 

79.  Limitation  of  actions  828 

2.  Executor's  bond  648 
22.  Trusts;  probate -Jurisdiction  44 

6.  Executor's  special  bond  643 

Adopted  children  464 

884.  Negligence;  death  828 


O.  18,  * 
26, 
28,  | 
48,8! 


98, 
100, 
102, 
110. 
160, 

O.  18, 
27, 


Public  Statutes. 

888.  Excise  upon  corporations  647 
§27.  Towns;  water  supply;  elec- 
tion 58 
29,881,  6,7.  Towns;  indebtedness  68 
49,  88  10,  65.  Highways;  repairs  684 
88  85, 52,  79.  Eminent  domain; 

jury  344 

86.  Limitation  of  actions  838 

1.  Local  assessments  366 

15.  Highways;  repairs  634 

5.  Adulteration;  penalty  198 

6.  Street  railways;  negligence; 
death          •  833 

77,  §§16, 16.  Bills  and  notes;  notice 

of  dishonor  318 

78,  §  1.  Statute  of  Frauds;  memoran- 

dum 178 
80.  Boards  of  Health  441 
83.  §9.  Towns;  cemeteries  193 

H.  B.  B.,  V.  IV. 


§1.  Pauper;  settlement  465 
.  Liquor  licenses  197 
.  Aqueduct  companies  69 
,8313.  Negligence;  death  833 
.  8  8.  Benefit  societies;  certificates 
,88.  Dower 
.  Descent 

8.  Estates  assignable 
i  20.  Dower;  election 
1 84.  Probate  jurisdiction 

5.  Executor;  bond 
jl.  Descent;  next  of  kin 
rat 

S§20.  36-38.  Descent 
,837.  Trusts;  probate  jurisdiction  44 
§§12,18,30,38.  Descent;  next  of 

kin  45 
§9.  Executor's  account;  correction 

888,  853 

§§7,8.  Descent;    adopted  chil- 
dren 

8  8.  Reserved  case 

1.  Discovery 
83.  Equity ;  accounts 
§44.  Insolvency;    exempt  prop- 
erty 

,50.  Boston;  municipal  court 
15,  6,11.  Probate  jurisdiction 
512.  Appeal;  supersedeas 
1.  Discovery 

)46.  Insolvency;  assignee's  title 
1 96.  Insolvency;  fraudulent  pref- 
erences 53 
Corporations;  debts  320 
827.  Action;  notice  54 
§  74.  Attachment;  mortgaged  chat- 


178 
853 
45 
423 
852 
44 
643 
45 
45 
45 


463 
66 
227 
881 

183 
55 
44 
887 
225 
71 


215 
441 
328 
645 
457 
74 
225 
55 


tela 

,11.  Pleading;  defects 
1 44.  Deposition 
1.  Judgment;  default 
j  1-8.  Mechanics'  lien 
j  1.  Mortgage;  record 
1 16.  Discovery' 
"1,2.  Penalty;  indictment 

New  Hampshire. 

Constitution. 
Art.  1, 2.  Legislative  power 
87.  Writs 

Revised  Statutes. 

8, 4.  Appellate  jurisdiction 
.  Limitations;  mortgages 

Compiled  Statutes. 

1.  Highways;  contribution 
6.  Limitations;  mortgages 

General  Statutes. 
,1-6.  Railroad  tax 
i.  Appellate  jurisdiction 
5.  Limitations;  mortgages 

Laws. 

1771,  p.  6,  §4  Appellate  jurisdiction  560 
1830,  tit.  16,  c.  8,  8 1.  Limitation  of  actions  588 
1840,  c.  504.  Limitation  of  actions;  ac- 
counts 584 
1848,  c.  84, 8§  8,  4.  Railroad  tax  562 
1858,  c.  1486.  Turnpikes  894 

1858,  c  2122.  Taxes;  abatement;  water- 

trough  894 

1859,  c.  3314  Turnpikes  894 


557 
560 


560 

283 


160 


562 
560 
288 
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Statutes  ahd  Oohstitutiohs  Cited,  Conbtrdxd,  btc 


1870,  c  62,  68.  Turnpikes  804 

1871,  c  4  Schoolhoiwe;  location  625 
1876,  c.  88.  Liquors;  sale  294 
1878,  c.  68.  Taxes;  correction  660 
1881,  c.  28.  Taxes;  actions  660 
1881,  c.  68.  §8  1, 2.  Taxes;  exemption  808,  666 

i  4.  Railroad  commissioners; 

charges  678 
j7.  Towns; railroads  206 
1 6.  Antrim;  school  building  808 


1888,  c  101, 

1888.  c.  101,1 
1888,  c.  202. 1 


General  Lam. 


O.     1.  §§1, 81.  Intoxicating  liquors  de- 


204 


678 
168 
626 
658 
657 


201, 
821, 


lined 

1 88.  Statutes;  repeal 
Supervisors,  check -list 
,  8.  Taxes;  collector;  removal 
I  6.  Schoolhouse;  location 
i  6.  Taxes;  notice 
4.  Taxes;  place  where  taxable 

6.  Taxes;  assessment;  time  520, 566 

0.  Taxes;  interest  808 
1 10.  Taxes;  correction  650 
12.  Taxes;  abatement        662,  567 
18.  Taxes;   abatement;  water- 
trough  804 

9.  Taxes;  appeal  808,  662 

14.  Telegraph  companies;  tax  808 

4.  Highways;  contribution  161 

5.  Ways;  obstruction;  removal  578 
1-8.  School-district  meeting; 

warrant  804 
i  5.  School  districts;  warrant  rec- 
ord 165 
,15.  Prudential  committee;  dis- 
missal 578 
j  6, 7.  Schoolhouse;  location  525, 578 

7.  Schools;  teacher;  dismissal  572 
:  15.  School  moneys 

8.  Schools;  scholar;  dismissal 
j  8, 18, 25.  26.  Court*  martial 

18, 18.  Liquors;  sale 
I  8.  Health  officers 
5S2.7.  Health  officers 
§§2-7.  Health  officers 
a 20.  Homestead;  right 
5§2,4.7.8.  Mills;  repairs 
Fence  viewers 

8.  Railroad  crossing;  gates 
5§  5, 7.  Trustee;  removal 
'  1.  Appellate  jurisdiction 

8.  Sheriff;  process 

4.  Limitations;  mortgages 

1.  New  trial;  mistake 
8.  Trustee  process 
8.  Set-off 

,18.  Officer;  neglect  of  duty;  pen- 
alty 804 

5.  Statutes;  repeal  288 
7.  Limitation  of  personal  actions  628 


804 
578 
578 
204 
578 
678 
678 
167 
678 
678 
206 
160 
560 
572 
288 
681 
806 
550 


Rhode  Island. 

Constitution. 

Art.  1,  §  10.  Rights  of  accused  766 

§§  10, 14, 15.  Jury  trial  026 

8,  §  10.  Elections;  majority  103 

11.  |§  6, 7.  Elections;  plurality  104 

Law. 

1707,  May  20(4  R.  I.  Col.  Records).  Provi- 
dence; waters  762 
1884,  c.  48.  Providence;  parks  752 
1886 ;  c.  682.  Appeal ;  bond  87 

H.  E.  B.,  V.  IV. 


1886,  c.  686.  Liquors;  seizure 

1887,  c.  684.  Liquors;  seizure 

General  Statute*. 
1.  Officer;  assessor 
Sheriff ;  successor 
4,6.  Attachment;  mortgaged 

chattels 
1.  Co  tenants;  suits 
21.  Attachment;  officer;  fees 


280, 
267. 


885 

025 


105 

105 

109 
07 
106 


0.  11,| 
80,  ( 
86.1 
166.1 

170, 

181,' 

184,' 


Public  Statute*. 

6.  Congressman;  election  274 

§  1,2.  Disorderly  house  600 

8.  License;  victualing  house  600 
21.  Life    insurance;  married 

woman  793 

18.  Administrator's  sale;  title  88 

5.  Probate  appeal  759 

14.  Executor;  bond  915 
19,  20.  Executrix;  marriage  015 
1.  Descent  752 

18.  Executor's  sale;  devisee  not 

incumber  realty  38 
25.  Probate  appeal  758 
14  Arrest;  fraudulent  debtor  698 
12.  Assignment  for  creditors  920 

15.  Assignment    for  creditors; 
preferences  920 

6.  Gambling  house  601 
4.  Indictment;  courts  600 

.  Convict;  imprisonment  764 
quors;  sale  766 

Vermont. 

Revised  Statute*  1839. 

P.  406, 408,  §§  5, 18.  Taxes;  limitations  800 

Compiled  Law*. 

0. 87,  §§  1, 7.  License;  victualing  shop  610 

General  Statute*. 

C.  04,  §8  0.10.  Liquor  fines  896 
95,  §§  1,  8.  License;  victualing  houses  510 

ftnof, 

1862,  Nov.  28.  St.  Johnsbury  510 

1852.  No.  24.  Liquor  fines  896 

1882,  No.  18.  Towns;  defective  bridges  128 

1884,  No.  18.  Highways;  contribution  365 

1886,  No.    2.  Liquor  fines  886 

1886,  No.  20.  Highway  across  railroad  89* 

Revised  Law. 

$9.  "Land"  defined 
70, 72.  Special  town  meetings 

270.  Taxes;  exemption 

808.  Taxes;  certificate 

829.  Taxes;  lister's  oath 

881.  Taxes;  personal  lists 

846  etteq.  Taxes;  assessment;  appeal 

848.  Taxes;  grand  list;  form 

852.  Taxes;  lists;  omissions 

619.  Annual  meeting;  school  districts 

645.  School  districts;  division,  etc 

657.  School  districts 

578.  Union  school  districts 

766,767.  Summary  process 

821.  Justice's  jurisdiction;  amount  in- 
volved (If 

888.  Writ  and  process;  return  Mi 
1666.  Attachment;  exemption  794 
1744  Liquor  fines  80S 
1862-4  Insolvency;  appeal  391 


608 
605 
888,  607 
604 
114 
116,  118 
115 
608 
605 
607 
60S 
505 
60S 
871 
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§2806-7.  2381.  Marriage;  consanguinity  136 

2689.  Ways;  laying  near  town  line  808 

2656.  Town  meeting;  check  list  605 

2659.  WayB;  laying  between  towns  808 

8111.  Towns;  defective  bridges  128 

8872.  Railroads;  day  laborers  861 

8940,8947.  License;  victualing  house  510 

8951.  License;  peddlers  857 

8952.  Void  license;  sale  of  goods  of  for- 

eign country  857 

4160.  False  certificate  of  stock  617 

4226-7.  Conspiracy  884 

4228.  Breach  of  peace  112 

4246.  Incest  126 

STOCK.  Bee  Banks  and  Banking;  Cor- 
porations, 1,  8;  Railroad  Companies, 
12-16.  * 

STOCK  TRANSACTIONS. 

Plaintiff  purchased  100  shares  of  stock 
through  defendant.  Defendant  ordered  the 
broker  to  buy  100  shares  more,  and  deposited 
the  first-purchased  shares  as  security,  under- 
standing himself  as  acting  under  instructions 
from  plaintiff.  Defendant  delivered  plaintiff 
an  order  acknowledging  her  as  owner  of  the 
stock,  and  directing  the  broker  to  deliver  the 
stock  to  her  if  called  for  at  any  time.  Plaintiff 
ordered  defendant  to  sell  her  stock,  and  the  100 
shares  regarded  as  hers  by  defendant  were 
sold  at  a  loss.  Plaintiff  having  sued  defend- 
ant for  alleged  conversion  of  the  100 
shares,  in  having  deposited  them  as  collat- 
eral security  upon  the  second  purchase, — 
Held,  that,  if  plaintiff  made  no  objection  to  de- 
fendant's purchase  of  the  second  100  shares,  or 
to  the  use  of  the  first  100  shares  as  security, 
she  ratified  defendant's  action  and  could 
not  recover. 

Metealf  v.  WtiUame  (Mass.)  289 

Briefs  and  Notes. 

Measure  of  damages  for  conversion  of  stock 
pledged.   (Mass.)  240 

STOPPAGE    IN    TRANSITU.  Bee 

Carriers.  5-8. 

STREAMS.  Bee  Waters  and  Water- 
courses. 

STREET  RAILWAYS. 

1.  The  construction  and  operation  of  a 
street  railroad  is  not  a  new  nse  of  street. 

Briggs  v.  Leunston  &  A.  Hone  B.  B.  Go. 
(Me.)  546 

2.  The  use  is  criterion  by  which  a  street 
railway  is  judged.  Id. 

8.  A  street  railway,  changing  grade  of 
street  by  authority  of  city  council,  is  not  lia- 
ble in  trespass  to  landowner.  Id. 

4.  Where,  by  the  terms  of  a  lease  by  a 
street- railroad  company  of  a  part  of  its  track  to 
another  company,  the  lessor  was  not  exonerat- 
ed from  liability,  and  the  lease  was  ratified  by 
a  statute  which  did  not  contain  any  express 
provision  as  to  the  lessor's  liability,  an  action 
of  tort  for  personal  injuries  received  on  the 
leased  track  is  maintainable  against 
the  lessor  company. 

Bratlin  v.  BummervQle  Horse  B.  B.  Go. 
(Mass.)  888 

N.  e.  R.,  V.  IV. 


5.  A  street-railway  corporation  cannot  make 
a  valid  transfer  of  its  franchise  or  relieve  it- 
self front  the  burden  imposed  upon  it  by 
law  or  by  its  charter  without  the  consent  of 
the  State.   Authorities  cited.   Id.  889 

6.  Prior  to  Stat.  1886,  chap.  140,  a  street- 
railway  company  was  not  liable  to  an  action 
of  tort  for  loss  of  life  of  person,  whether 
passenger  or  not. 

Holland  v.  Lynn  db  B.  B.  B.  Co.  (Mass.)  820- 
Qunn  v.  Cambridge  B.  B.  Co.  (Mass).  82» 

Briefs  and  Notes. 

Liability  to  landowner  for  construction  and 
operation,  in  street   (Me.)  546,  547 

Right  of  action  against,  for  damages  for 
death.   (Mass.)  821,  824 

STREETS.     See    Municipal  Corpora- 
tions, V.,  VL;  Roads  and  Highways. 

SUBROGATION.   See  Trusts,  19,  21; 
Devise  and  Legacy,  28. 

1.  When  a  creditor  who  holds  collateral  se- 
curity gets  satisfaction  from  debtor's  surety, 
the  surety  takes  creditor's  place  as  to  the 
debts  and  as  to  the  security. 

Blake  v.  Trader*  Nat.  Bank  (Mass.)  624 

2.  Where  one  owner  of  property  has  claims 
for  a  loss  against  an  insurer  and  a  tortfeasor, 
the  insurer,  upon  paying  the  loss,  is  subro- 

Sted  to  the  rights  of  the  owner  to  recover  for 
etort.   Authorities  cited.   Id.  627 

Briefs  and  Notes. 

General  right;  laches  in  taking  advantage  of. 
(Mass.)  625, 626 

SUICIDE.   Bee  Will,  5. 

SUBSCRIPTION. 

1.  A  subscription  contract  to  pay  money  in 
aid  of  a  contemplated  manufacturing  business 
can  not  be  enlarged  or  contradicted  by  a 
letter  which  was  merely  one  of  the  prelim- 
inary negotiations  to  the  subscription. 

Smith v.Burton  (Vt.)  900 

2.  The  subscription  contract  contained  sev- 
eral conditions*  and  the  only  one  relating  to 
the  subscribers  had  been  fulfilled,  but  some  of 
the  other  conditions  relating  to  other  parties 
had  not  been  fulfilled.  Held,  the  subscription 
was  enforceable*  Id. 

8.  A  subscription  must  be  deemed  abso- 
lute unless  there  is  an  express  condition 
inserted  in  it.   Authorities  cited. 

Eaton  v.  Pacific  Nat.  Bank  (Mass.)  68 

Briefs  and  Notes. 

Letter  written  before  subscription  paper 
signed  does  not  change  the  contract.  (Vt.)  904 

Performance  of  conditions.   (Vt.)  905 

SUNDAY. 

1.  An  action  may  be  maintained  to  recover 
a  sum  agreed  to  be  paid  in  an  exchange 
of  horses  made  on  the  Lord's  Day,  the  de- 
fendant not  returning  nor  offering  to  return 
the  horse  which  he  received  from- the  plaintiff. 

Wentworth  v.  Woodside  (Me.)  188 
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Supersedeas  —  Taxes,  HI.  a. 


9.  Where  defendant  in  action  upon  a  written 
contract  dated  on  Monday  sets  np  the  defense 
that  the  contract  was  executed  and  de- 
livered on  Sunday,  the  burden  is  upon  him 
to  prove  it. 

Shaw  v.  Walerhotae  (Me.)  156 

8.  One  who  has  the  management  of 
business  may  be  convicted  of  keeping  a 
shop  open  on  the  Lord's  Day,  irrespective  of 
ownership  of  property. 

Commonwealth  v.  Bale  (Mass.)  800 

4.  The  fact  that  one  is  a  Hebrew  will 
not  excuse  desecration  of  the  Lord'*  Day  by 
keeping  open  shop. 

Commonwealth  v.  Starr  (Mass.)  804 

Briefs  and  Notes. 

Contract  (Me.)  188 
Work  of  necessity  or  charity.   (Mass.)  800, 

804 

Prohibition  against  opening  of  shops  and 
doing  business  on.   (Mass.)  900, 804 

SUPERSEDEAS.   Bee  Appeal,  I. 

SURETY.   See  Principal  and  Surety. 

SURFACE  WATER.   See  Waters  and 

Watercourses,  88,  84. 

TAXES. 

I.  Property  Taxablr;  Exemption. 
II.  Where  Taxable. 

III.  Assessment,  etc. 

a.  In  General;  Valuation. 

b.  Lists,  etc. 

c.  Error*;  Correction. 

IV.  Collection;  Interest. 
V.  Bale. 

VI.  Illegal. 

Briefs  and  Notes. 

flee  Bankruptcy,  6;  Domicile,  1,  8; 
Schools  and  School  Districts,  9-18, 
16. 

I.  Property  Taxable;  Exemption. 

1.  Property  not  expressly  subjected  by 
statute  to  taxation  is  exempt.  Authorities 
cited.   Dis.  Op. 

Boody  v.  Watson  (N.  H.)  671 

8.  Property  actually  devoted  to  pious  or 
charitable  uses  is  exempt,  although  the 
deed  or  record  title  does  not  show  the  use. 

Willard  v.  Pike  (Vt.)  608 

8.  An  academy  for  general  education 
owned  certain  buildings,  a  part  of  which  was 
occupied  by  its  students  for  a  boarding  house, 
a  part  by  one  professor,  and  the  remainder 
rented;  tuition  was  charged  only  for  the  main- 
tenance of  the  institution.  Held,  the  build- 
ings were  exempt,  under  Bev.  Laws,  §  870. 

Id. 

4.  The  stock  of  a  corporation  cannot  be 
assessed  to  stockholders  when  it  does  not  ex- 
ceed in  value  the  value  of  property  which  it 
represents,  and  which  is  assessed  to  corpora- 
tion. Id. 
N.  E.  R.,  v.  rv. 


6.  Under  a  statute  exempting  land  set  apart 
for  schoolhouses  or  colleges,  with  buildings 
thereon  occupied  for  those  purposes,  a  pro- 
fessor's house,  erected  on  college  grounds 
and  occupied  by  one  of  faculty  as  a  residence, 
is  not  exempt.   Authorities  cited.   Id.  008 

6.  Under  a  statute  exempting  churches,  etc. , 
in  actual  use  and  occupation,  the  land  on 
which  a  church  is  in  process  of  erec- 
tion is  not  exempt.   Authorities  cited.  Id. 

7.  The  excise  imposed  upon  corpora- 
tions by  Pub.  Stat.  chap.  18,  §  88.  is  a  tax 
upon  the  franchise,  and  constitutional. 

Boston  Mfg.  Co. v.  Commonwealth  (Mass.)  646 

8.  The  excess  only  of  the  par  value  of  na- 
tional bank  stock  over  amount  of  owner's 
interest-bearing  indebtedness  is  liable  to  taxa- 
tion. 

Peatey  v.  Town  of  Greenfield  (N.  H.)  699 

IL  Where  Taxable.  « 

9.  The  personal  property  of  a  life  in- 
surance company  was  taxable  by  town  in 
which  it  had  its  principal  place  of  business, 
prior  to  Stat.  1885,  chap.  889. 

City  of  Portland  v.  Union  Mut.  Life  Ins.  Go. 
(Me.)  417 

10.  Such  personal  property  is  not  an 
accumulating  fund  within  Rev.  Stat, 
chap.  6,  §  14,  cT.  7,  providing  that  such  prop- 
erty shall  be  assessed,  to  person  for  whose  ben- 
efit it  is  accumulating.  Id. 

11.  Under  Rev.  Laws,  §  870,  exempting  per- 
sonal property  taxed  in  another  State,  a  debt 
evidenced  by  promissory  note  owned  by  inhab- 
itant of  this  State  is  taxable  here,  al- 
though secured  on  lands  in  another 
State,  where  mortgagee's  interest  is  taxed  as 
real  estate;  and  the  note  and  mortgage  arc  in 
their  owner's  agent's  possession,  living  where 
land  is  situated. 

Bullock  v.  Town  of  Guilford  (Vt)  863 
18.  A  debt  simply  can  have  no  locality  sep- 
arate from  that  of  the  party  to  whom  it  fa  due. 
Authorities  cited.   Id.  868 

IIL  Assessment,  etc. 
a.  In  General;  Valuation. 

18.  A  Special  Act  assessing  a  land  tax  fc 
not  limited  by  the  general  law  providing 
that  committee  appointed  to  superintend  ex- 
penditure of  taxes  should  not  be  allowed  their 
account  for  labor,  unless  it  had  been  completed 
to  amount  of  tax  within  two  years  from  rising 
of  Legislature. 

WeUs  y.  AutUn  (Vt.)  79» 

14.  Under  Bev.  fltat.  chap.  4,  6  8.  the  ma- 
jority of  said  committee  could  act  in  the 
premises.  Id. 

16.  It  is  not  necessary  to  verify  the  signa- 
ture of  one  of  committee  signing  by  mark. 

a. 

16.  An  action  is  not  maintainable  to  recover 
a  tax  assessed  by  three  assessors,  two  of 
whom  took  oath  of  office  before  mode- 
rator of  town  meeting  at  which  they  were 

elected. 

Inhabs.  of  OmevQle  v.  Palmer  (Me.)  771 
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17.  An  ordinary  tax  assessment  of  a  town  is 
-»  Judicial  act  of  the  selectmen. 

Booty  v.  Walton  (N.  H.)  668 

18.  It  is  essential  to  the  validity  of  an  assess- 
ment that  every  material  requisite  of  the 
statutes  be  complied  with.  Authorities 
cited.    Dis.  Op.   Id.  676 

19.  The  assessment  of  a  tax  larger,  by 
the  smallest  sum,  than  is  authorized  by  stat- 
ute is  fatal  to  its  validity.  Authorities  cited . 
Dis.  Op.  Id. 

20.  If  unauthorised  persons  unite  with 
selectmen  in  making  the  appraisal,  their  as- 
sessment is  void.  Authorities  cited.  Dis.  Op. 

Id. 

21.  The  equalising  tsjr  required  by  Laws 
1886,  chap.  48,  §  2,  could  be  levied  at  an- 
nual assessment  of  1886. 

Perry  v.  Town  of  FUewUliam  (N.  H.)  626 

22.  An  excise  imposed  by  Pub.  Stat.  chap. 
18,  §  88,  cannot  be  held  to  be  assessed  without 
authority  of  law  in  this  case,  even  if  the  evi- 
dence before  the  board  should  seem  to  the  su- 
preme court  to  have  been  insufficient  to  justify 
the  valuation  which  it  saw  fit  to  place  upon 
the  shares. 

Boston  Mfg.  Oo.  v.  Commonwealth  (Mass.)  646 

28.  In  providing  for  an  assessment  by  the 
deputy  tax  commissioner,  and  for  a  board  of 
appeal,  all  the  provision  was  made  which  was 
deemed  necessary,  so  far  as  valuation  is 
concerned.  Id. 

24.  The  supreme  court  has  not  the  jurisdic- 
tion to  determine  whether  the  valuation  by 
board  of  appeal  was  correct  in  amount  la. 

26.  Value  of  property  is  question  of 
tact.   Authorities  cited. 

Boody  v.  Watson  (N.  H.)  667 

26.  In  cases  of  overvaluation  by  asses- 
sors, the  remedy  can  only  be  by  appeal  from 
assessors  to  commissioners.   Authorities  cited . 

OUy  of  Bath  v.  Whitman  (Me.)  164 

b.  Lists,  etc. 

27.  Rev.  Laws,  §  881,  requiring  listers  to 
lodge  in  town  clerkrs  office  an  abstract  of 
the  personal  lists  of  taxpayers,  for  their 
inspection,  is  mandatory. 

8m4thr.  J3*rd(Vt)  118 

28.  The  Legislature  may  pass  a  retrospec- 
tive Act  legalising  a  grand  list,  invalid 
because  the  listers  had  not  subscribed 
the  preliminary  statutory  oath;  and  such  list 
was  admissible  as  evidence  in  an  action  to  re- 
cover taxes  assessed  on  that  list,  both  before 
and  after  its  legalization.  Id. 

29.  But  a  list,  fatally  defective  in  mat- 
ter of  substance  affecting  taxpayer's  rights, 
can  not  be  so  cured. 

Bartlett  v.  Wilson  (Vt)  116 

80.  If  the  abstract  is  not  signed,  verified, 
and  authenticated  by  the  listers  in  such  un- 
mistakable manner  as  to  carry  on  its  face  fair 
evidence  of  its  character,  the  grand  list  is 
invalid  and  not  admissible  as  evidence. 

Smith  v.  Hard  (Vt.)  118 

81.  Defendant's  name  and  list  were  omitted 
in  the  abstract  of  personal  lists,  and  the  ab- 
stract was  not  signed,  or  certified,  or  authen- 
N.  b.  b.,  v.  IV. 


ticated  by  the  listers,  but  merely  indorsed 
"Personal  list,  1881."  Held,  the  grand  list 
was  illegal,  and  was  not  cured  by  a  later 
Act  of  the  Legislature  declaring  it  valid. 

Bartlett  v.  Wilson  (Vt.)  1 16 

82.  The  notice  required  to  be  given  to  tax- 
payer, of  time  and  place  for  hearing 
grievances,  will  not  cure  defects  in  abstract  of 
personal  lists.  Id. 

88.  A  list  was  seasonably  returned,  but  the 
certificate  and  oath  were  not  attached  un- 
til several  months  after  statutory  time.  The 
listers  doubled  their  appraisal  of  the  de- 
fendant's real  estate.  Held,  the  list  was  ille- 
gal as  to  defendant  Id. 

84.  That  section  of  statute  is  constitutional 
which  directs  listers,  in  case  taxpayer  will- 
fully omits  to  furnish  required  inventory 
of  his  property,  to  ascertain  the  amount  there- 
of, and  double  it  as  a  basis  of  taxation.  Id. 

86.  It  was  not  error  to  exclude  inventories 
offered  as  bearing  upon  good  faith  of  list- 
ers, without  stating  in  what  respect  they  bore 
upon  it  although  one  on  examination  was 
found  admissible. 

WiOardr.  Pike  (Vt)  608 

86.  What  purported  to  be  a  certifleato  of 
the  president  of  the  county  equalising 
board,  required  by  Rev.  Laws,  §  808,  and  in 
proper  form,  was  admissible.  Id. 

87.  An  alteration  of  the  list  by  listers, 
after  time  for  its  completion,  unauthorized  by 
law,  does  not  render  the  whole  grand  list 
void.  Id. 

88.  The  check-list  used  at  annual  town 
meeting,  with  proper  alterations,  may  be  used 
at  a  special  meeting  to  elect  listers  to  fill  a  va- 
cancy, and  need  not  be  posted  longer  than 
notice  of  meeting.  Id. 

89.  When  the  reasons  specified  as  an  ob- 
jection to  the  admission  of  the  grand  list  as 
evidence  are  not  sufficient,  the  exception 
will  not  be  sustained,  although  the  list  for 
other  reasons  is  void.  Id. 

40.  Statutory  regulations  relating  to  tax- 
payer's rights  are  conditions  precedent  to  the 
legality  of  the  tax;  but  those  for  the  infor- 
mation of  the  lister,  to  promote  method,  are 
directory.  Id. 

41.  A  list  was  very  defective  in  form, 
tested  by  Rev.  Laws,  §  848,  but  contained  the 
necessary  elements  of  a  grand  list;  what  was 
wanting  could  be  readily  supplied  by 

computation.   Held,  valid  in  this  respect  Id. 

42.  The  abstract  of  personal  lists  must  be 
authenticated  by  listers  as  such  when  list 
is  filed.   Authorities  cited.   Id.  608 

48.  The  property  of  an  aqueduct  com- 
pany, consisting  of  ponds,  etc.,  and  iron  pipes 
by  which  water  was  brought  into  a  village, 
was  properly  set  in  the  list  as  real  estate. 
Id.  608 

44.  An  error  of  listers  in  determining 
amount  of  taxable  property  of  one  omit- 
ting to  make  his  inventory,  and  who  acted 
with  good  faith,  and  with  common  care  and 
skill,  does  not  invalidate  the  list 

Bullock  v.  Town  of  Guilford  (Vt)  862 
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c  Error*;  Correction. 

45.  A  Tali  dating  Act  can  not  care  the 

illegality  of  an  assessment  without  notice  to 
the  persons  interested.    Authorities  cited. 
Bartiett  v.  WUton  (Vt)  119 
40.  A  petition  by  taxpayers,  alleging  that 
school-district  property  was  appraised, 
under  Laws  1885,  chap.  48,  at  more  than 
double  its  ▼nine,  does  not  state  a  case  enti- 
tling them  to  relief. 
Parry  v.  Town  of  FUnoHHam  (N.  H.)  588 

47.  Unreasonable  delay  in  filing  a  peti- 
tion for  relief  from  an  excessive  appraisal 
may  be  strong,  if  not  conclusive,  evidence  that 
assessors'  mistakes  are  waived.  Id. 

48.  Selectmen  are  not  liable  for  dam- 
ages to  one  injured  by  their  exemption  of 
taxable  property,  in  pursuance  of  an  illegal 
vote  of  the  town. 

Boody  v.  Watson  (N.  H.)  558 

49.  The  exemption  is  an  erroneous  judg- 
ment of  a  court  of  assessment,  and  is  rever- 
sible by  the  common-law  power  of  general 
superintendence  for  correcting  errors  of  courts 
of  inferior  jurisdiction,  where  the  laws  have 
not  expressly  provided  a  remedy.  Gen.  Laws, 
chap.  208,  §  1.  Id. 

50.  The  judicial  ascertainment  of  a 
statutory  share  of  public  expense,  and  process 
for  its  collection,  may  be  necessary  for  the  ex- 
ercise of  the  corrective  power.  Id. 

51.  Correctional  authority  to  reverse 
an  exemption  that  can  be  reversed  only  by  an 
assessment  is  authority  to  make  the  assessment. 

Id. 

52.  In  the  correction  of  judicial  errors, 

the  common  law  preserves  as  far  as  possible 
what  is  right,  and  destroys  only  what  is 
wrong.  This  rule  is  applicable  to  errors  in 
the  assessment  of  taxes.  Id. 

58.  The  power  of  assessors  to  correct 
their  erroneous  Judgment  of  exemption  is  not 
a  test  of  correctional  power  of  supreme  court. 

Id. 

54.  An  action  for  a  reversal  of  the 

judgment,  brought  at  the  earliest  possible 
term,  is  seasonably  commenced.  Id. 

55.  In  such  action,  plaintiff  is  entitled  to 
ample  remedy  after  the  expiration  of  the  tax 
year  during  which  the  error  could  be  volun- 
tarily corrected  by  lower  court,  under  Gen. 
Laws,  chap.  57,  §10.  Id. 

56.  A  continuance  of  case  by  supreme 
court  for  advisement  is  an  act  of  law  that 
works  no  wrong.  Id. 

57.  The  erroneous  judgment,  cannot  be 
effectually  reversed  without  an  enforceable 
assessment  of  the  wrongfully  exempted 
property.  Id. 

58.  One  who  can  obtain  a  reversal  of  judg- 
ment in  a  direct  proceeding  can  not  im- 
peach original  assessment  collaterally 
on  account  of  error.  Id. 

59.  In  a  legal  process  addressed  to  the 
board  of  selectmen  and  their  successors,  in 
their  official  capacity  as  a  continuous  court  of 
assessment,  they  need  not  be  personally 


IV.  OoiXKonoH;  Ihtkbkst. 

60.  A  taxable  inhabitant  assessed  upon 
property  for  which  he  is  not  taxable 
must  petition  for  abatement  He  can  not  set 
that  fact  up  in  defense  to  a  suit  for  taxes. 

Oity  of  Bath  v.  Whitman  (Me.)  159 

61.  Nor  can  he  defeat  such  suit  by  show- 
ing the  recorded  lists  of  assessments  have  not 
been  signed  by  the  assessors;  or  the  assessors 
have  not  certified  assessment  as  required  by 
statute;  or  they  inserted  unauthorized  mandate 
In  the  warrant  to  collect  interest,  there  being 
no  attempt  to  collect  interest  Id, 

62.  It  is  the  general  rule  that  a  separable 
illegal  provision  in  a  warrant  will  not 
vitiate  the  instrument  Authorities  cited. 
Id.  155 

68.  A  telegraph  company  is  liable  for 
interest  on  a  tax  finally  levied  upon  it 
from  December  1  of  the  year  in  which  it  is  as- 
sessed, although  the  amount  of  the  original 
assessment  has  been  reduced  on  appeal. 

Western  U.  TA.  Oo.  v.  State  (N.  H.)  802 

V.  Salk. 

64.  The  collector  can  lawfully  adjourn 
the  sale. 

WelU  v.  Austin  (Vt)  799 

65.  A  tax  sale  of  nonresident's  land  is 
invalid  if  the  number  of  acres  in  the  taxed 
parcel  is  not  inserted  in  the  collector's  list* 
as  required  by  Gen.  Laws,  chap.  59,  §§  1,  2. 
Authorities  cited.   Dis.  Op. 

Boody  v.  Watton  (N.  H.)  575 

66.  A  sale  is  not  invalidated  by  the  fact 
that  statute  was  not  strictly  complied  with  as 
to  publication  of  notice  of  proposed  applica- 
tion to  the  Legislature  for  assessment  of  tax. 

Wells  v.  Auttin  (Vt.)  799 

67.  In  s  case  involving  the  validity  of  a  tax 
sale,  it  is  immaterial  whether  rate-bill  is- 
sued to  collector  correctly  contained  na—n 
of  original  proprietor.  LL 

VI.  Illkgau 

68.  In  permitting  a  petition  to  the  supreme- 
court  to  recover  bach  a  tax  which  should 
not  have  been  exacted,  it  was  intended  to  bring 
before  that  court  the  inquiry  whether  there 
had  been  a  wrongful  assessment  of  a  tax  upon 
that  which  was  not  the  proper  subject  of  tax- 
ation. 

Boston  Mfg.  Oo.  v.  Commonwealth  (Mass.)  649 

Briefs  •anb  Notes. 
Definition.   (N.  H.)  559 
Power  of  taxation.    (Vt)  862;  (N.  M£ 

By  Legislature.  (Vt.)  799 
Excise  on  corporation.  (Mass.) 646;  (Me.) 

National  bank  stock ;  deduction  for  indebted- 
ness.  (N.H.)  529 
Exemption  by  charter.   (Conn.)  88 

Property  used  for  public,  private,  or  chari- 
table uses.   (Vt)  604 

Personal  property  taxed  in  another  Stale 
(Vt.)  N» 
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Practice;  liability  of  town  selectmen  for  er- 
roneous judgment.   (N.  H.)  666,  666 
Place  of  taxation.  (Mass.)  48 
Corporations.   (Me.)  417 
Personal  property  of  life  insurance  com- 
pany; where  taxable.   (Me.)  417 
Assessment;  statutory  system.  Note,  677 
^Mandatory  provisions  in  statute  regulating. 

Of  joint  taxes.  Note,  677 
Irregularities;  validating  statute.  (Vt.)  118, 

Valuation.  (Me.)  164 
Manner  of  appraisal  of  real  estate.  (Vt.) 

608 

Taxpayers;  penalty  for  refusal  to  make  re- 
turn, or  for  making  false  return.   (Vt.)  117 
Abstract;  form  and  requisites.   (Vt)  118, 

116,  117 

Lister's  oath.   (Vt.)  118, 116, 117 

Assessor's  oath  of  facta.  (Me.)  771 
Delinquent;  penalties.  (N.  H.)  802,808 
Collection;  statutory  system.  Note,  677 
Of  joint  taxes.  Note,  677 
Methods  of.  (Me.)  168 
Collector  is  proper  person  to  make  demand 
of  taxpayer.  (Me.)  771 
Sale;  notice.  (Vt.)  799 
Illegal;  payment.   (N.  H.)  801 

TELEGRAPH  COMPANIES. 

1.  When  a  company  offers  no  explanation 
when  an  important  word  is  dropped  in  trans- 
mission of  message,  it  is  prima  facie  evi 
dence  of  negligence. 

Hyer  v.  Western  U.  Tel.  Oo.  (Me.)  784 

2.  Stipulation  upon  blank  limiting  com 
pany's  liability  for  negligence  in  transmit 
ting  message,  unless  message  is  repeated  at 
sender's  expense,  is  void  as  against  public 
policy.  Id. 

8.  Sender  of  message  must  sustain  loss 
by  mistake  in  transmission,  as  between  him- 
self and  receiver.  Id. 

4.  Sender  has  remedy  over  against 
company  when  error  is  result  of  its  negligence. 

Id. 

Briefs  and  Notes. 

Liable  for  negligence  in  transmission  of  mes- 
sage; stipulation  limiting  liability  for  negli- 
gence is  void.   (Me.)  786 

TENANTS.  See  Landlord  and  Tenant. 

TENANTS  IN  COMMON.   See  Joint 
Tenants  and  Tenants  in  Common. 

TENDER.   See  Troves  and  Conversion, 
2;  Mortgage,  26,  27. 

TOWNS.  See  Municipal  Corporations. 

TRADEMARK. 

1.  A  manufacturer  may  use  his  own 


as  a  mark  upon  his  goods,  although  it  be  the 
same  as  that  of  another  manufacturer  of 
h.  e.  b.,  v.  rv. 


similar  goods,  if  there  is  no  false  representa- 
tion. 

William  Rogers  Mfg.  Oo.  v.  Simpson,  etc  Co. 
.(Conn.)  76 
2.  But  the  second  may  not  uae  his  name 
in  connection  with  like  marks  or  words  as 
those  .used  by  the  first  appropriator;  nor 
with  such  as  so  closely  resemble  as  that  the  as- 
sociation will  probably  mislead.  Id. 

8.  Where  a  corporation  had  a  right  to  the 
use  of  trademarks  as  follows:  "Win.  Rogers 
Mfg. Co."  "1865,  Wm.  Rogers  Mfg.  Co."  "(An- 
chor) Wm.  Rogers  &  Son,"  having  secured 
such  right  by  assignment  from  R,  Sr.,  and 
by  long-continued  use,  R.,  Jr.,  son  of  R,  Sr., 
who  from  boyhood  had  had  connection  with 
the  manufacture  of  ware  by  the  various  con- 
cerns with  which  his  father  was  connected, 
and  by  reason  thereof,  since  1864,  to  this  pres- 
ent, has  had  a  valuable  independent  reputation 
in  the  market  for  skill  ana  integrity  in  such 
manufacture,  as  a  manufacturer  of  silver- 
plated  ware,  had  the  right  to  impress  thereon 
the  stamp"(Eagle)  Wm.  Rogers  (Star);"— Held, 
R.  Jr.,  had  the  right  to  contract  with  a manufac- 
turing company  that  it  would  make  the  ware  for 
him  under  his  supervision,  he  to  receive,  sell, 
and  stamp  for  himself;  the  corporation  to  re- 
ceive a  percentage  for  its  labor  and  capital,  he 
a  percentage  for  his  skill  and  reputation.  Id. 

4.  The  finding  by  the  committee  that  a  cir- 
cular issued  by  the  corporation  defendant  with 
which  William  Rogers,  Jr.,  contracted,  "is  not 
misleading  to  a  person  familiar  with  the  fact 
that  R.,  Sr.,  died  in  1878,  but  persons  not  so 
familiar  might  be  misled,"  will  not  authorize 
an  ml  unction  restraining  the  defendant 
from  the  uae  of  the  circular.  Id. 

Briefs  and  Notes. 

Title  to.   (Conn.)  .  75 

TRESPASS.  See  Injunction,  4;  Joint 
Tenants  and  Tenants  in  Common,  6; 
Mortgage,  17, 18;  Waters  and  Water- 
courses, 5. 

1.  In  trespass  on  the  freehold*  the  ad  dam- 
num in  the  writ  determines  the  jurisdiction* 

Smith  v.  Fitzgerald  (Vt.)  515 

2.  The  mere  entry  of  a  complaint  before 
a  trial  justice,  and  the  issue  thereon  of  a  war- 
rant of  arrest,  will  not  render  the  complain- 
ing party  liable  in  trespass  for  the  acts  of 
the  officer  in  serving  the  warrant. 

Lanqford  v.  Boston  A  A.  11.  R.  Co.  (Mass.) 

209 

8.  To  sustain  trespass  to  personal  prop- 
erty* plaintiff  must  prove  title  or  posses- 
sion, or  right  to  immediate  possession. 

Jones  v.  Smith  (Me.)  689 

4.  Trespass  cannot  be  supported  against  one 
coming  into  possession  of  goods  lawfully  for  a 
subsequent  unlawful  conversion  of 
them.   Authorities  cited.   Id.  691 

5.  In  trespass,  declaring  for  taking  and 
carrying  away  timber  lying  in  a  certain  place, 
for  the  completion  of  a  house  "then  lately 
built,"  is  bad;  for  the  timber  cannot  be  for  a 
house  already  built.   Authorities  cited. 

|    State  y.  Haven  (Vt.)  618- 
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Trial  —  Troves  and  Convbrbioh. 


6.  Arts  of  occupancy,  that  as  well  indi- 
cate a  trespass  by  wrongdoer  as  possession  by 
owner,  are  prim*  facie  trespasses.  Au- 
thorities cited.   

Welle  v.  Austin  (Vt.)  803 

Briefs  and  Notes. 

Liability  of  officer  executing  void  process. 
(Me.)  277 

Against  sheriff  for  mere  nonfeasance  of 
deputy.   (Vt.)  886 

Joint  tortfeasors  in  pari  delicto.   (Mass.)  839 

To  personalty!  plaintiff  must  prove  title 
or  possession.   (Me.)  889 

TRIAL.  Bee  Continuance  and  Adjourn- 
ment; Criminal  Law,  IV.;  Judgment; 
New  Trial;  Nonsuit;  Pleading;  Wrr- 


1.  Where  evidence  is  admitted  subject 
to  condition  that  another  fact  shall  be 
proved,  if  that  fact  be  not  afterwards  proved, 
objecting  party  should  ask  to  have  the  evi- 
dence stricken  out  or  jury  instructed  to  disre- 
gard lt-  ^ 

Berne  v.  Dennett  (Mass.)  438 

3.  It  is  in  the  discretion  of  trial  court  to  admit 
evidence  in  rebuttal  that  should  have  been 
introduced  in  opening,  if  opposing  party  is  not 
thereby  injured. 

Chamberlain  v.  Fuller  (Vt.)  614 
8.  An  error  in  excluding  evidence  ren- 
dered harmless  by  verdict  is  not  vitiating. 
Frary  v.  Gutha  (Vt.)  859 

4.  Error  cannot  be  predicated  on  improper 
answer  of  a  witness  when  attention  of 
court  was  not  called  to  it.  Id. 

5.  A  general  objection  to  evidence 
only  saves  the  right  to  specific  rulings  on 

the  defects  that  are  called  to  the  court's  atten- 
tion before  the  case  is  submitted  to  jury. 
Willard  v.  Pike  (Vt.)  608 

6.  It  would  be  impracticable,  in  the  hurry 
of  a  jury  trial,  for  the  presiding  judge  to  ex 
Amine  and  dissect  a  bundle  of  papers  to  see 
whether  they  have  a  bearing  on  the  issue. 
Authorities  cited.   Id.  610 

7.  Instructions.  It  was  not  error  for  the 
judge  to  express  to  the  jury  the  inclination  of 
his  judgment  upon  the  evidence,  where 
he  did  not  make  his  opinion  binding  upon 
their  consciences,  but  left  them  to  decide  the 
matter  for  themselves. 

Comttock'e  Appeal  (Conn.)  693 

8.  A  court  in  instructing  the  jury  is  not 
limited  by  the  requests  made. 

Halt  v.  Nay  (Mass.)  178 

9.  A  judge  is  not  bound  to  adopt  the  precise 
words  of  a  party  requesting  instructions. 

Khron  v.  Brock  (Mass.)  434 

10.  When  no  exception  is  allowed,  the 
question  will  not  be  considered  whether  there 
was  error  or  not  in  refusing  a  request  to 
charge,  made  out  of  time. 

Chamberlain  v.  Fuller  (Vt.)  614 

11.  An  exception  does  not  lie  to  an  in- 
struction where  the  mistake  was  obvious, 
M.  e.  R.,  v.  IV. 


and  the  judge's  attention  was  not 

it  before  juryretired. 
Dugan  v.  Thomas  (Me.)  381 
18.  When  there  is  no  conflict  in  the  evi- 
dence, and  no  dispute  as  to  the  facts,  it  is 
lawful  to  direct  a  verdict. 

Tillage  of  Si.  Johntbury  v.  TJiompson  (Vt) 

18.  A  special  verdict  containing  incon- 
sistent findings  will  be  sustained,  when  they 
are  made  immaterial  by  other  findings  in  the 
same  verdict. 
Baldwin  v.  DouUeday  (Vt)  134 
14.  A  verdict  for  plaintiff  on  the  general 
issue,  which  could  not  have  been  found  if  a 
special  plea  had  been  sustained.  Is  in  effect  a 
verdict  also  for  plaintiff  on  a  special  plea. 
Authorities  cited. 
Almy  v.  Daniel*  (R.  L)  917 

Briefs  and  Notes. 

By  court;  conclusiveness  of  findings  of 
fact.   (Mass.)  885 
Misstatement  of  facts  by  Judge.   (Me.)  381 
Failure  of  party  to  call  attention  of  judge  to 
mistake  inadvertently  made.   (Me.)  881 
Commenting  on  evidence.   (Me.)    778,  779 
Instructions;  misleading  jury.  (Me.)  700 
Requests  must  be  wholly  correct.  (Me.)  700 
Language    of    requests  not  necessarily 
adopted.   (Mass.)  426 
Directing  verdict.  (Me.)  HBj^jMsja) 

Special  verdict.  (Me.)  148 


TROVER  AND  CONVERSION.  See 

Joint  Tenants  and  Tenants  in  Com- 
mon, 6,  7;  Lmitatton  op  Actions,  S; 
Mortgage,  61. 

1.  Where  the  only  ground  for  keeping  prop- 
erty demanded  is  a  lien  upon  it,  a  chum  to 
hold  it,  and  a  refusal  to  deliver  it  to  the  owner 
on  demand,  in  assertion  of  a  right  other  than 
the  lien,  are  evidence  of  a  conversion. 

Hamilton  v.  McLaughlin  (Mass.)  648 

8.  A  refusal  to  deliver  the  property  un- 
less not  only  the  amount  of  lien  upon  it,  bat 
also  another  debt,  is  paid,  was  a  refusal  to  de- 
liver it  upon  payment  of  amount  of  lien,  and 
rendered  a  tender  of  it  unnecessary.  Id. 

8.  Something  more  than  a  demand  of  the 
husband,  of  personal  property,  and  a  re- 
fusal by  him  to  deliver  it,  is  necessary  to 
prove  a  conversion  by  him,  where  he  has  no 
possession  of  the  property,  and  has  parted 
with  whatever  title  he  had  to  his  wife. 

Barrow  v.  Keene  (R  I.)  871 

4.  A  purchaser  of  property  from  one 
having  it  In  possession,  but  who  is  not  the 
true  owner,  with  no  right  to  sell,  and  using 
it  as  his  own,  is  guilty  of  actual  conver- 
sion.  Authorities  cited. 

Merrill  v.  Bullard  (Vt.)  Ill 

5.  The  Statute  of  Limitations  coninunces 
to  run  at  time  of  sale.  M. 

6.  An  officer  taking  property  under  re- 
plevin cannot  justify  thereunder  unless  he 
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return  it  to  court  to  which  it  is  made  return- 
able. 

Wright  v.  Marvin  (Vt.)  886 

7.  Where  plaintiff  recovered  a  judgment 
Against  a  constable  for  his  wrongful  act 
iuall  owing  goods  to  be  taken  by  agent  of  de- 
fendant, under  replevin,  the  satisfaction  of  his 
judgment  disentitled  him  to  institute  an 
action  against  defendant  for  same  con- 
'version. 

Simpson  v.  Mercer  (Mass.)  838 

8.  A  constable  who  permitted  goods  to  be 
wrongfully  taken  in  replevin  may  recover 
from  the  person  taking  them  on  the  ground 
that,  although  a  codelinquent,  he  is  not  in  pan 

delicto.  Id. 

9.  In  trover  for  conversion  of  property  se- 
-cured  by  chattel  mortgage,  evidence  is 
not  admissible  that  mortgagee  told  the  justice 
who  administered  the  oath  to  the  parties  that 
there  was  no  consideration  for  the  mort 
.gage. 

Perry  v  Dow  (Vt.)  872 

Briefs  and  Noras. 
Demand  and  refusal.   (Mass.)  644 
There  is  no  conversion  until  demand.  (Vt)l  11 
Ignorance  of  conversion  does  not  change 
right    (Vt.)  Ill 
One  obtaining  property  tortiously  cannot 
hold  same  by  virtue  of  lien.   (MassJ  644 
Justification  of  officer  taking  property  un- 
der writ   (Vt.)  885 
Measure  of  damages.   (Mass.)  240 

TRUSTS. 

L  In  General;  Creation. 
II.  Resulting. 
III.  Tbubtkk. 

a  Appointment. 

b.  Liabilities;  Burette*. 
Briefs  and  Noras. 

Bee  Assignment  fob  Benefit  of  Credi- 
tors; 1;  Charities  and  Charitable 
Uses;  Dbyise  and  Legacy,  VIII.;  Hus- 
band and  Wife,  5;  Mortgage,  VIL 

I.  In  General;  Creation. 

1.  Trusts  concerning  land*  except  such 
rae  may  arise  or  result  by  implication  of  law, 
shall  not  be  created  or  declared  unless  by  an 
instrument  in  writing  signed  by  the  party 
making  or  declaring  the  same,  or  by  his  at- 


torney. 

Moore  v.  Btinson  (Mass.) 


654 


2.  Wherever  It  is  necessary  for  the  accom- 
plishment of  any  object  of  creator  of  trust 
that  legal  estate  should  remain  in  trustee,  the 
trust  is  a  special,  active  one.  Authorities 
cited. 

Barnes  y.  Dow  (Vi.)  721 
8.  A  son  conveyed  to  his  mother  the  estate 
inherited  from  father  and  received  a  written 
agreement  to  reconvey  when  he  paid 
her  an  indebtedness.  She  kept  a  strict  ac- 
count of  property  and  its  income*  and  regu- 
larly paid  him  the  net  income.   She  spoke  of 

ST.  E.  R.,  V.  IV. 


it  as  his  property  in  letters  to  him.  At  her 
death  she  devised  it  to  another  to  hold  in  trust 
for  him.  There  was  no  account  of  any  in- 
debtedness from  her  son  to  her,  and  no  evi- 
dence of  any  save  the  paper  she  gave  him 
when  she  received  from  him  the  conveyance. 
Held,  the  conveyance  constituted  a  trust 
which  terminated  at  her  death. 
Hinckley  v.  Hinckley  Me.)  685 

4.  An  unrevoked  trust  is  valid*  even 
though  there  is  an  express  power  of  revoca- 
tion.  Authorities  cited. 

Pingrey  v.  Nat.  L.  Int.  Co.  (Mass.)  288 

IL  Resulting. 

5.  Where  money  of  one  is  wrongfully 

used  by  another,  owner  may  pursue  it  and 
establish  a  resulting  trust  on  the  land  bought 
with  it. 

Moore  v.  Stinson  (Mass.)  664 

6.  Even  when  the  money  has  paid  for 
only  a  part  of  the  land  the  land:  may  still 
be  compelled  to  be  sold,  that  the  money  thus 
used  may  be  realized.  Id. 

7.  Where  land  is  purchased  and  the  con- 
veyance of  the  legal  estate  is  taken  by  one 
person,  and  the  consideration  is  paid  by  an- 
other, there  is  a  resulting  trust  in  favor  of 
the  person  who  advanced  the  purchase 
money.  Id. 

8.  This  is  also  the  case  where  it  is  shown 
that  a  part  of  the  purchase  money  was 
paid  by  one,  and  the  deed  was  given  to 
another*  if  it  were  paid  for  some  specific 
part  or  distinct  interest  in  the  land.  Id. 

9.  In  cases  of  this  nature,  oral  or  written 
testimony  showing  the  circumstances  of 
transaction  and  intention  of  the  parties,  are 
admissible  to  prove  or  disprove  the  implied 
trust.  v  Id. 

10.  Where  party  seeking  to  establish  a  re- 
sulting trust  is  not  a  party  to  the  deed  he 
is  not  estopped  by  its  recitals  from  prov- 
ing the  tacts  from  which  the  trust  may  re- 
sult Id. 

11.  But  the  grantee  In  such  a  deed* 
which  recites  the  consideration  and  declares  the 
trusts  upon  which  he  shall  hold  the  estate,  can 
not  be  permitted.by  parol  proof,  to  change 
it.  Id. 

III.  Trustkb. 

a  Appointment. 

12.  A  petition  for  the  appointment  of  a 
trustee  will  not  be  dismissed  for  want  of 
service  because  the  original  petition  was 
left  with  defendant. 

Adams  v.  Adams  (N.  H.)  168 . 

18.  The  conduct  of  one  appointed  in  a  will 
to  an  active  trust  concerning  property  and  in- 
comes, may  amount  to  a  declination  of  the 
trust  without  words.  In  such  case  the  pro- 
bate court  may  fill  the  vacancy.  Id. 

14.  In  a  petition  for  the  appointment  of 
some  suitable  person  to  a  trust,  one  who  has 
appeared  in  probate  court  to  oppose  need  not 
have  formal  notice  of  a  further  applica- 
tion, in  form  of  petition, which  names  trustees 
desired.  Id. 
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15.  An  objection  that  petitioners  are  not 
jointly  entitled  to  maintain  the  proceeding 
must  be  interposed  at  earliest  opportunity.  Id. 

b.  LidKUtiM;  Buretiu. 

10.  The  probate  court  has  jurisdiction  in 
equity  to  near  and  determine  all  matters  re- 
lating to  testamentary  trusts.  Authorities 

Swaeey  v.  Jaquet  (Mass.)  44 

17.  If  a  trustee,  through  inadvertence,  erred 
in  admitting,  in  an  account,  that  an  amount 
therein  stated  was  a  part  of  income  of  trust 
fund,  the  court  can  grant  leave  to  reopen 
account  and  correct  error. 

Dodd  v.  Winthip  (Mass.  851 

18.  Where  a  trustee  pledged  certain 
stocks  of  trust  estate  to  defendant  to  secure  a 
debt,  the  certificate  and  assignment  showing 
the  stock  was  held  in  trust,  and  defendant . 
sold  the  same,— Held,  defendant  was  liable 1 
to  the  new  trustee  and  eettui  que  true*  for  the 
avails. 

Slake  v.  Trader*  Nat.  Bank  (Mass.)  624 

19.  A  trustee's  sureties*  compelled  to 
answer  for  his  breach  of  trust,  are  subro- 
gated to  his  cestui  que  trued  rights  against 
those  who  have  participated  in  his  wrongful 
act  Id. 

20.  The  trustee  and  the  cestui  que  trutt  both 
had  an  equitable  remedy  against  defendant 
which  would  not  be  affected:  by  Statute  of 
Limitations.  Id, 

21.  This  right  of  action  is  a  right  to 
which  trustee  s  surety,  compelled  to  make 
good  the  amount  to  the  fund,  would  be  sub- 
rogated. Id. 

22.  The  surety  of  the  trustee  was  justified 
In  the  delay  necessary  to  defend  the  suit 
against  himself.  Id. 

Briefs  and  Notes. 

Mode  of  creating  trusts  concerning  land. 
(Mass.)  452 
Concerning  personalty  can  be  established  by 
parol.   (Me.)  585 
Resulting.   (Mass.)  451,  452 

When  arises.   (Me.)  416 
Parol  evidence.   (Mass.)  655 
One  receiving  money  to  be  paid  to  another 
is  trustee.  (Me.)  148 
Duty  of  trustee  to  keep  trust  property  in- 
vested.   Mass.)  187 
Power  of  sale.  (Vt.  712 
Right  of  cestui  que  trust  to  follow  trust 
funds.   (Mass.)  625,  626 

UNINCORPORATED  ASSOCIA- 
TION.  See  Corporations,  11-18. 

USE  AND  OCCUPATION. 

Assumpsit  for  use  and  occupation  cannot 
be  maintained  when  there  is  no  contract 
or  promise  topay  for  the  occupation. 

burr eli  v.Emery  N.  H.)  164 

Briefs  and  Notes. 

Contract  to  pay  for  occupation.  (N.  H.)  164 
K.  E.  k.  ,  v.  IV 


USER.   See  Roads  and  Highways,  I.,  IV 

USES.   See  Chabitibs  and  Chahitabls 
Uses. 

USURY. 

1.  Honey  paid  above  the  legal  rate 

for  forbearance  of  an  existing  debt  is  usury. 
Hathaway  v.  Hagan  (Vt)  128 

2.  Usury  cannot  be  covered  by  subtei- 
fuge.  K 

8.  Where  one,  financially  embarrassed,  em- 
ployed another  to  assist  him,  and  the  raise 
of  services  was  afterwards  agreed  upon  and 
included  in  amount  of  promissory  note,— 
Held,  it  was  not  usury. 

Noyet  v.  London  (Vt)  724 

Bbiefs  and  Notes. 

Application  of  excessive  usurious  premium* 

in  payment  of  debt   (Me.)  4W 

VENDOR  AND  PURCHASER.  See 

Sale;  Covenant,  1 ;  Fraud  and  Fraud 
dlbnt  Conveyance,  8. 

1.  It  would  be  a  fraud  in  equity  to  con- 
vert into  an  absolute  sale  that  which  was 
intended  for  a  different  purpose. 

Hinckley  v.  Hinckley  (Me.)  5» 

2.  An  instrument  under  seal,  convey- 
ing maker's  estate,  etc.,  in  trust  so  as  to  rsi* 
a  certain  sum  therein  mentioned  as  owing  from 
maker  to  grantee,  the  amount  of  such  debt 
and  interest  to  be  retained  by  grantee,  and  res- 
idue of  transferred  property  to  be  returned  by 
him  to  maker,— Held,  intended  only  as  a  bill 
of  sale*  and  not  an  obligation  to  par 
debt  mentioned  therein;  and  that,  if  regarded 
as  an  acknowledgment  of  a  preexisting  in- 
debtedness, the  fact  that  it  Is  under  seal  sires 
It  no  additional  effect  for  saving  it  from  Stat- 
ute of  Limitations. 

IbMe  Appeal  (Conn.)  49 

8.  The  obligee  in  a  real  estate  bond  can 
not  recover  what  he  has  voluntarily  paid 
under  the  terms  of  the  bond,  upon  his  failure 
to  complete  the  required  payments. 

Grimes  v.  Goud  (Me.)  «71 

4.  Defendant's  grantor  was  out  of  possession 
at  conveyance;  defendant  knew  others  con- 
trolled property  for  many  years;  he  examined 
the  registry  and  gave  an  insignificant  price 
and  took  a  quitclaim  deed;  he  made  no  in- 
quiries of  grantor  as  to  the  circumstances  of 
his  title;  he  contended  grantor  had  no  valua- 
ble title.  Held,  that  these  facts  amounted  to 
proof  of  actual  notice. 

Knapp  v.  Bailey  (Me.)  14T 

5.  Actual  notice,  as  applicable  to  cos. 
veyances,  does  not  necessarily  mean  actus} 
knowledge.  U] 

6.  Actual  notice  may  be  proved  by  direct 
evidence,  or  it  may  be  inferred  or  Implied 
(that  is,  proved)  as  a  fact  from  indirect  evi- 
dence.  Authorities  cited.   Id.  151 

7.  Grantee  of  a  quitclaim  deed  is  not  a 
bona  fide  purchaser  without  notice.  Au- 
thorities cited.   Id.  19 
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Briefs  and  Notes. 

Bona  fide  purchaser;  notice.  (Me.) 
Construct  ire  notice.  (Me.) 

"VERDICT.   See  Trial,  13-14. 


149 
150 


VILLAGES.    See  Municipal  Corpora- 
tions. 

VOTERS  AND  ELECTIONS. 

I.  Acts  1885,  chap.  845,  §  7,  that  no  person 
-shall  be  entitled  to  be  registered  as  a  voter 
■within  thirty  days  of  naturalisation  is  un- 

•oonstitutional. 

Kinnem  v.  Welit  (Mass.)  457 

8.  An  vction  a§>ainst  registrars  of 

■voters  to  recover  damages  for  wrongfully  re- 
fusing to  register  plaintiff  as  a  voter  can 
be  maintained.  Id. 

8.  A  plurality  of  elector*  may  electa 
member  of  Congress*  or  a  presidential 
elector 

Be  Plurality  Election*  (R.  I.)  108 

4.  State  Constitution,  art.  8,  8  10,  is  in  con- 
flict with  §  4  of  art.  1  of  Federal  Constitution, 
if  it  be  construed  to  extend  to  elections  of 
representatives  to  Congress.  Id. 

5.  R.  I.  Pub.  Stat.  chap.  11.  g§  6,  7,  which 
provide  that  a  plurality  shall  elect  in  the 
special  congressional  elections  there  designat- 
ed, are  constitutional.  Id. 

6.  The  manner  of  appointment  of  presi- 
dential electors  is  left  entirely  to  State 
Legislatures.  Id. 

7.  A  plurality  of  electors  may  elect  con- 
stitutionally a  member  of  the  city  council 
•of  Providence,  or  any  civil  officer  in  an  elec- 
tion held  by  the  people.  Id, 

8.  The  State  Constitution,  art.  8,  §  10,  mak- 
ing a  majority  necessary  in  all  elections  held 
under  such  Constitution,  refers  to  the  annual 
-election  of  governor  and  other  State 
officers.  Id. 

9.  The  provision  of  R.  I.  Pub.  8tat.  chap. 
11,  8  6,  that  if  no  person  have  a  majority  of 
legai  votes  for  representative  in  Con- 
gress* the  General  Assembly  shall  order  a 
new  election,  applies  only  upon  failure  to 
elect. 

Be  Representative  Vacancy  (R.  L)  274 

10.  One  elected  by  General  Assembly  was 
declared  by  United  States  House  of  Rep- 
resentatives not  to  have  been  elected,  and 
the  seat  was  declared  vacant.  Held,  the  gov- 
ernor has  power  to  issue  a  writ  of  elec- 
tion to  fill  the  vacancy.  Id. 

II.  Where  there  is  a  failure  to  elect  a 
representative  to  Congress,  the  General  As- 
sembly must  order  a  new  election. 

Be  Special  Election*  for  Representatives  to  (Jon- 
jrett  (R.  I.)  275 

Briefs  and  Notes. 
Qualifications  of  voters.   (Mass.)  457 
The  Legislature  can  regulate,  but  not  destroy 

■or  suspend,  the  right  to  vote.   (Mass.)  458 
Restrictions  upon  Legislature  in  regulating 

suffrage;  defined.   (Mass.)  458 

W.  E.        V.  IT. 


Time  of  registration  of  naturalized  person. 
(Mass.)  458, 459 

WAGES.   See  Master  and  Servant,  1. 

WARD.  See  Guardian  and  Ward. 

WATER  COMPANIES.    See  Munici- 
pal Corporations,  IV. 

WATERS  AND  WATERCOURSES. 

See  Fish  and  Fisheries;  Mills  and. 
Daks;  Wharves. 

1.  To  make  a  stream  nr  vigable,  there 
must  be  some  commerce  and  navigation  upon 
it  which  is  essentially  valuable.  Authorities 
cited. 

Woodman  v.  Pitman  fMe.)  702 

2.  The  Act  of  May 20, 1707(4  R.  I.  Col.  Rec. 
24),  only  authorized  the  town  of  Providence 
to  appropriate  the  waters  and  banks  with- 
in its  borders,  by  improvements. 

Bamtt  v.  Franklin  (R  L)  762 
8.  Where  no  such  appropriation  has  oc- 
curred, the  present  city  of  Providence,  or 
those  holding  under  it,  have  no  such  title 
to  such  waters,  etc.,  as  will  support  eject- 
ment. Id. 

4.  The  right  of  parties  to  use  water  of  a 
stream  is  not  determinable  in  a  real  ac- 
tion, though  parties  desire  it 

Hobbt  v.  Gould  (Me.)  775 

5.  For  wrongful  diversion  of  water,  ac- 
tion on  the  case  for  damages  is  the  appropri- 
ate remedy.  Id. 

6.  The  law  of  accretion  and  reliction  is 
the  same  in  the  case  of  both  navigable  and 
non-navigable  rivers. 

Welles  v.  Bailey  (Conn.)  841 

7.  If  a  particular  tract  of  land  was  originally 
cut  off  from  a  river  by  an  intervening  tract, 
and  the  intervening  tract  is  gradually 
washed  away  until  the  remoter  tract  is 
reached  by  the  water,  the  latter  tract  becomes 
riparian.  Id. 

8.  The  principle  by  which  a  riparian  owner 
takes  accretions  is  applicable  to  such  tract  Id. 

9.  The  title  of  a  riparian  owner,  on  a 
non-navigable  stream,  to  accretions, 

is  not  limited  by  the  middle  line  of  the  stream. 

Id. 

10.  Whenever  a  portion  of  a  riparian  lot  is 
washed  away-  by  the  river,  the  riparian 
owner  takes  whatever  front  upon  the  river 
its  change  of  bed  gives  him,  and  by  lines  that 
run  from  the  termini  of  his  upland  lines  at 
right  angles  to  the  centre  line  of  the  stream. 

Id. 

11.  The  rights  of  traveling  upon  ice  of 
a  river,  and  of  cutting  and  taking  the  ice, 
are  natural  and  common  rights. 

Woodman  v  Pitman  (Me.)  699 

12.  The  right  of  way  over  ice  in  a  river, 
where  large  quantities  of  ice  are  annually  taken 
for  commercial  purposes,  and  where  good 
roads  upon  either  bank  of  the  river  are  provid- 
ed, and  at  established  ferries  across  the  river,  is 
not  a  paramount  right  Id. 

18.  The  Legislature  may  regulate  conflicting 
public  interests  in  the  ice  upon  a  tidal  river. 
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and  in  the  absence  of  legislative  regulation 
such  matters  necessarily  become  the  subjects 
of  judicial  interpretation.  Id. 

14  Ice-cutters  should  mark  their  fields, 
and  warn  travelers  of  dangerous  places. 
But  when  that  is  not  done,  and  a  traveler  care 
lessly  drives  upon  thin  ice,  caused  by  ice  opera- 
tions, and  is  damaged,  he  cannot  recover  from 
the  ice-cutters.  Id. 

15.  An  unlawful  obstruction  to  naviga- 
tion is  remedial  by  indictment  or  by  abate- 
ment, or  equitv  may  take  jurisdiction  upon  in- 
formation filed  by  attorney  general.  Author- 
ities cited.    Id.  702 

16.  To  constitute  nuisance*  obstructions 
must  materially  interrupt  general  navigation. 
Authorities  cited.  Id. 

17.  The  right  to  pollute  a  stream  may  be 
acquired  by  prescription. 

Masonic  Temple  Auo.  v.  Harris  (Me.)  407 

18.  An  acquired  right  to  use  a  natural 
stream  as  a  covered  drain  is  not  taken  away, 
though  it  may  be  curtailed  by  the  diversion 
of  the  drain  by  municipal  authorities.  Id. 

19.  The  burdens  of  owner  through  whose 
land  drain  runs  can  not  be  increased  by  any 
diversion.  Id. 

30.  The  exercise  of  the  prescriptive  right 
must  not  affect  more  injuriously  the  servient 
estate.  Id. 

21.  A  person  aggrieved  by  abuse  of  the 
prescriptive  right  may  sue  for  damages, 
or  proceed  by  indictment,  or  move  for  in- 
junction. Id. 

22.  Aggrieved  persons  cutting  off  the 

drain  will  be  restrained  by  injunction.  Id. 

28.  Section  82  of  charter  of  Wallingford 
(Special  Laws  1881,  p.  117)  authorizes  the 
borough  to  construct  sewers  and  provide  for 
outflow  of  waste  water  and  sewage,  and  pro- 
viding a  method  of  compensation  for  damages 
to  private  property,  has  no  reference  to  sur- 
face waters. 

Branson  v.  Borough  of  Wallingford  (Conn.) 

467 

24.  A  complaint  against  a  municipal  corpo- 
ration for  damages  to  private  property  from 
disposition  of  surface  water  from  a  high- 
way, is  not  sufficient  where  it  fails  to  allege  the 
act  was  wanton  or  unnecessary.  Id. 

25.  The  reasonableness  of  a  use  of 
land  which  obstructs  flow  of  surface 
water  over  it,  is  determined  by  its  operation 
upon  interests  of  all  parties  affected  by  it. 

Town  of  Rindge  v.  Sargent  (N.  H.)  528 

26.  Evidence  to  prove  a  license,  as  a  defense 
to  an  action  for  overflowing  land  is  not 
competent  where  the  license  Is  not  set  up  in 
the  answer. 

Warren  v.  Carey  (Mass.)  867 

27.  Evidence  that  a  former  owner  of  land, 
while  in  occupation,  told  the  adjoining  owner 
that  he  might  put  a  pipe  in  a  natural  stream, 
and  that  such  former  owner  paid  part  of  the 
expense  for  so  doing,  is  not,  as  against  a  sub- 
sequent grantee,  competent  evidence  of  a 
grant  or  prescription  to  overflow  the 

28.  An  island  consisting  of  about  2  acres 

N.  X.  B,,  V.  IT. 


of  rocks  and  ledges,  and  unfit  for  habitation, 
is  of  extent  and  importance  enough  to  admit  of 
title  by  adverse  possession. 

Baboon  v.  Tainter  (Me.)  661 

29.  The  title  to  an  island  within  lOO- 
rods  from  upland  does  not  extend  to  flats 
between  the  island  and  mainland  when  the 
channel  is  dry  at  low  water,  unless  by  special 
grant.  It  is  otherwise  as  to  the  flats  between 
the  island  and  receded  sea.  Id. 

80.  The  rule  is  not  varied  by  proof  that  there- 
had  been  anciently  a  channel  at  low  wa- 

I  tor  between  mainland  and  island,  which  had 
become  filled  up  by  the  alow  process  of  accre- 

itlon.  Id. 

I  81.  Sand  heaps  and  bars  may  not  be  is- 
lands;—but  it  may  be  a  question  of  fact 
>  whether  they  are  not  when  separated  from  the 
I  mainland  only  by  narrow  channels  or  aloughs. 
j  Authorities  cited.  Id.  662 
j  82.  Elevations  of  mussel  bed  have  been  de- 
I  Glared  not  to  be  Islands.   Authorities  cited. 

Id. 

Briefs  and  Notes. 

Watercourses  defined.  (Me.)  407 
Ejectment  lies  for  land  covered  with  wa- 
ter. (Conn.)  842 
Accretion.  (Me.)  661 
Accretion  and  reliction.  (Conn.  -  842,848 
Rights  of  riparian  owners  to.   (Conn.)  842. 

848 

Surface  water;  liability.   (Conn.)  468 
Intermittent   (N.  H.)  522 
Reasonableness  of  use  of  land  obstructing 
flow  of.   (N.  H.)  522 
Action  on  case  is  remedy  for  wrongful  di- 
version.  (Me.)  775 
Riparian  owner  is  protected  by  Injunc- 
tion from  violation  of  rights.   (Me.)  407 
Right  of  riparian  owners  upon  natural 
stream  to  use  water  for  draining.   (Me.)  407 

lee:  right  of  traveling  on,  and  right  of  cut- 
ting.  :Me.)  700 

Riparian  rights  not  changed  when  surface 
of  river  covered  with  ice.   (Me.)  700 

Islands.   (Me.)  601 

WHARVES. 

Where  owner  of  wharf  leases  It  In  defec- 
tive condition,  an  action  for  damages  is 

maintainable  against  him  and  leasee  jointly  for 
injury  through  such  defect. 
Joyce  v.  Martin  (R  L) 


796- 


Brikfs  and  Notes. 


Liability  of  lessor  and  lessee  for  injuries 
caused  by  defect  (R  I.)  796 

WIDOW.  .See  Devise  and  Lboact,  IX. 

WIFE.   See  Husband  and  Want. 

WILL.  See  Conflict  of  Laws,  8;  De- 
scent and  Distribution;  Deyise  and 
Lboact. 

1.  The  probate  establishes  testator's  ca- 
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pacity;  and  evidence  is  not  admissible,  on 
appeal  from  a  decree  of  distribution,  to  prove 
bis  incapacity. 

Vermont  Baptist  State  Conv.  v.  Ladd's  Est. 
(Vt.)  874 

2.  In  the  probate  of  a  will,  evidence  is 
not  admissible  that  contestant  did  not  deny 
collateral  statements  by  testator  at  a  hearing 
for  appointment  of  guardian  over  him. 

Frary  v.  Qusha  (Vt.)  850 

&  Where  defense  was  insanity  of  testator 
and  undue  influence,  after  evidence  had 
been  introduced  by  proponent,   tending  to 

Srove  that  testator  held  his  son,  contestant,  in 
isesteem,  evidence  was  properly  allowed 
to  show  the  son  had  no  vicious  habits, 
as  proving  that  if  his  father  did  disesteem  him, 
it  was  due  to  some  unnatural  influence.  Id. 

4.  Evidence  was  admissible  to  show 
business  character  and  financial  condition  of 
one  to  whom  testator  gave  a  power  of  attorney 
to  do  hia  business,  as  bearing  on  his  capacity 
to  make  the  will.  Id. 

5.  Suicide  is  evidence  tending  to  prove 
insanity.  Id. 

6.  There  is  an  inherent  power  in  probate 
courts,  in  cases  where  justice  clearly  requires 
it,  to  revise  a  decree  allowing  a  will. 

Gale  v.  Nickerson  (Mass.)  888 

7.  If,  after  a  will  is  proved,  a  later  will  or 
codicil  is  discovered,  or  if  there  is  newly-dis- 
covered evidence  proving  that  the  will  is 
forged,  the  court  may  reopen  the  case  and  re- 
verse the  decree.  Id. 

8.  Decrees  allowing  wills  and  appointing 
executors  are  in  nature  of  judgments  in 
rem.  Id. 

9.  Applications  for  new  trial  cannot  be 
entertained  unless  the  applicant  makes  a  strong 
case,  both  of  error  and  injustice  in  the  decree, 
and  of  diligence  on  his  part.  Id. 

10.  Where  a  will  was  duly  presented  for 
probate  and  allowed,  and  sixteen  years  later  a 
petition  was  filed  to  revise  and  reverse  the 
decree  allowing  the  will,  on  the  ground  that 
the  will  was  forged,  and  which  petition  no- 
where specifles-eny  fraud  practiced  upon  the 
court  or  the  parties  interested,  or  alleges  that 
there  is  any  newly  discovered  evidence  on  the 
issues  which  it  seeks  to  retry,  is  insufficient 
and  properly  dismissed.  Id. 

11.  In  the  absence  of  a  statute,  marriage 
alone,  without  birth  of  child,  will  not  re- 
voke will. 

QoodseWs  Appeal  (Conn.)  881 

12.  Laws  1885,  chap.  110,  8  185,  provid- 
ing for  revocation  of  will  by  subsequent 
marriage  or  birth,  is  not  retrospective.  Id. 

18.  Statute  of  1881,  providing  that  no 
devise  of  real  estate  should  be  revoked  except 
by  cancellation  or  later  will  or  codicil,  applied 
to  every  will  containing  both  devises  ox  real 
estate  and  bequests  of  personalty,  as  well 
as  to  wills  containing  devises  of  real  estate  only. 

Id. 

14.  A  valid  oral  agreement  may  be  made 
to  leave  a  sum  of  money  by  will  to  a  par- 
ticular person  in  consideration  of  services 

H.  E.  b.,  v.  IV. 


thereafter  to  be  rendered  by  the  promisee  to 

the  promisor. 

Wellington  v.  Apthorp  (Mass.)  88a 
15.  The  performance  of  the  consideration 

renders  the  contract  binding,  and  gives  a  right 

of  action.  Id. 

Briefs  and  Notes. 

Testamentary  capacity;  suicide  as  an 
indication  of  insanity.   (Vt.)  85fr 

Admissibility  of  evidence  to  prove  incapacity 
of  testator  after  probate.  (Vt.)  874 
Presumption  in  favor  of  testator's  sanity  and 
knowledge.  (N.  H.)  280 
Revocation.  (Mass.)  885 
By  parol.  (Conn.)  829 
By  subsequent  marriage  or  birth.  (Conn.) 

882 

Implied.   (Conn.)  882 
By  sale  of  real  estate  during  lifetime  of  de- 
cedent.  (Me.)  589 
A  promise,  upon  a  sufficient  consideration, 
to  bequeath  a  legacy  to  the  promisee,  is 
valid.   (Mass.)  885 

Probate;  decree;  conclusiveness.   (R.  I.)- 

758 

WITNESS.  See  Executors  and  Admin- 
istrators, 15;  Husband  and  Wife,  15; 
Intoxicating  Liquors,  18. 

1.  Testimony  of  witnesses  interested  and 
biased,  and  who  differ  from  each  other  and 
are  uncorroborated,  cannot  be  relied  upon. 

Walker  v.  Welch  (Mass.)  854 

2.  The  words  "the  other  party"  refer  only 
to  the  other  party  to  the  original  contract  or 
cause  of  action,  and  not  necessarily  to  the  party 
to  the  record.   Authorities  cited. 

Barnes  v.  Dow  (Vt.)  722 

8.  Transactions  with  decedents.  In 

a  case  involving  allowance  of  the  account  of 
deceased  trustee,  whose  administrator  was  or- 
ator in  a  cross-bill  in  which  succeeding  trustee 
and  two  legatees, — one  a  beneficiary  having  a 
life  support  and  the  other  a  remainderman, — 
were  defendants,  the  remainderman  was  in- 
competent, under  Rev.  Stat.  1001-1008,  as  a 
witness,  in  his  own  behalf,  to  disprove  such 
account.  Id. 

4.  The  maker  of  a  note  cannot  testify  to  a 
payment  to  payee  while  he  was  alive,  though 
the  latter  had  transferred  the  note  before  his 
decease  to  plaintiff.  Authorities  cited.  Id.  722 

5.  Although  one  party  be  a  representative 
of  a  deceased  person,  the  other  party  may  tes- 
tify as  to  matters  happening  after  death  of 
such  deceased  person. 

Steasey  v.  Ames  (Me.)  789 

6.  Plaintiff  cannot  be  a  witness  when  de- 
fendants have  been  made  parties  as  heirs  of  a 
deceased  party. 

Hinckley  v.  Hinckley  (Me.)  585 

7.  Limits  of  cross-examination,  even  in 
collateral  matters,  are  within  discretion  of 
court,  and  not  subject  to  exception.  Author- 
ities cited. 

Thompson  v.  Thompson  (Me.)  488- 
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8.  Defendant  made  plaintiff's  witness  his 
own  by  asking  him,  on  cross-examination, 

if  his  attention  had  been  called  by  anyone  to 
the  debtor's  condition, — a  matter  he  had  not 
testified  to.  It  was  not  error  to  allow  plaintiff, 
on  re- examination,  to  inquire  the  name  of 
the  person. 
Charnberlain  v.  Fuller  (Vt.)  614 

9.  A  party  cannot,  by  drawing  ont  on  cross- 
examination  the  opinion  of  a  witness  as  to 
ownership  of  real  estate,  gain  the  right  to  con- 
tradict the  witness  by  showing  that,  at  an- 
other time,  the  witness  had  stated  that  the  deed 
under  which  the  person  he  had  designated  as 
the  owner  of  the  realty  claimed  title  was  fraud- 
ulent. 

Jordan  v.  Mc  Kinney  (Mass.)  426 

10.  A  party  may  impeach  the  credit  and 
contradict  an  adverse  witness  by  showing  in- 
consistent statements  upon  some  relevant 
and  material  matter,  at  other  times.  Author- 
ities cited.   Id.  427 

Briefs  and  Notes. 

Parties.  (Mass.)  222;  (Vt.)  720 

Transactions  with  decedent.   (Me.)  686, 

779,  790;  (Vt.)  720 

Cross-examination;  limit   (Me.)  487 

Contradiction.   (Mass.)  427 

Credibility  is  for  jury.   (Mass.)  628 

Impeachment.  (Mass.)  628 
a.  B.  r.,  v.  IV. 


WORDS  AND  PHRASES.   See  Defi- 
nitions. 

WRIT  AND  PROCESS. 

1.  The  date  of  writ  Is  presumed  to  be 
time  when  action  is  brought.  Authorities 

cited. 

Biddeford  Ban.  Bank  v.  Mother  (Me.)  403 

2.  And  an  action  is  brought  when  writ 
is  sued  out  with  an  intention  of  service.  Id. 

8.  The  statutory  authorisation  of  cer- 
tain writs*  "and  all  other  writs  and  pro- 
cesses," is  a  confirmation  of  common-law 
power  of  issuing  process  that  is  necessary 
'  'for  the  furtherance  of  justice,  and  the  due  ad- 
ministration of  the  laws." 

Boody  v.  Watson  (N.  H.)  558 

4.  A  petition  for  the  appointment  of  a  trustee 
will  not  be  dismissed  for  want  of  service  be- 
cause the  original  petition  was  left  with 
defendant. 

Adam*  v.  Adams  (N.  H.)  168 

Briefs  and  Notes. 

Declaration  is  part  of  writ.  (Vt)  506 
Designation  of  defendant  (Vt)  566 
Writ  presumed  to  be  made  when  purports  to 

be  dated.  (Me.)  401 
Manner  of  service    of   dvfi  process. 

(Conn.)  587 
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